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Reasons for Decision
THE PRESIDENT�

INTRODUCTION
1 This is an appeal against the decision of the Commission, constituted by a single Commissioner, in matter No 1624 of

2001 given on 13 May 2002. The appeal is brought pursuant to s.49 of the Industrial Relations Act 1979 (as amended)
(hereinafter referred to as �the Act�).

2 (The respondent is referred to hereinafter as �Mr Halligan�).
3 The order appealed against, which constitutes the decision, formal parts omitted, reads as follows (see page 20 of the appeal

book (hereinafter referred to as �AB�)):-
�HAVING HEARD Mr M Hynes (of counsel) on behalf of the applicant and Mr E Rea (as agent) on behalf of the
respondent, the Commission, pursuant to the powers conferred on it under the Industrial Relation Act, 1979,
hereby�
1. DECLARES THAT Murray Grant Halligan was an employee of the respondent;
2. DECLARES THAT the dismissal of Mr Halligan by the respondent was unfair and that reinstatement is

impracticable;
3. ORDERS the respondent to pay Mr Halligan compensation in the sum of $45,500.00 gross by the close of

business on Friday 17 May 2002.�
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GROUNDS OF APPEAL
4 The grounds of appeal read as follows (see page 10 (AB)):-

�A. The grounds of this appeal are as follows�
 1. The learned Commissioner erred by;

1.1 finding, at paragraph 73 of the Reasons for Decision, that Murray Grant Halligan was an employee
despite evidence that he was, at all relevant times, a self employed contractor.

1.2 finding that the Commission had the jurisdiction to hear and determine the matter at first instance.
1.3 exceeding the Commission�s jurisdiction by interfering with the Appellant�s right to contract out the

functions of manager.
1.4 exceeding the Commission�s jurisdiction and interfering with the Appellant�s right to terminate a

contract for service.
1.5 finding, at paragraph 71 of the Reasons for Decision, the fact that Mr Halligan, whilst saying he

considered himself to be an employee, referred to Mr. Deng as �the client� was not significant.
1.6 failing to give sufficient weight to the evidence in paragraph 29 of the Reasons for Decision of

Mrs Halligan who, on page 46 of the transcript, conceded that the business M & M Halligan had
been established for taxation purposes.

1.7 failed to act according to equity and good conscience in finding the Respondent to be an employee
when he entered into a contract for service without coercion and held himself out to be a contractor,
at all relevant times, to the Australian Taxation Office.

1.8 failed, at paragraphs 65 and 66, to give sufficient weight to the �taxation arrangement� and find it to
be anomalous for the Respondent to hold himself out to be a contractor for the purposes of taxation
and then claim to be an employee when the deal made with the Appellant went, from his point of
view, awry.

1.9 erred in finding, at paragraph 85 of the Reasons for Decision, that twenty four months wages had
been lost when no evidence to that effect had been led.

 2. The appeal is in respect to an order requiring a substantial amount of money to be paid, in a decision
where the Commission exceeded its jurisdiction and interfered with the Appellant�s right to manage
its business and as such is of sufficient importance that in the Public Interest leave to appeal should
be allowed.

 B. The Appellant seeks an order quashing the decision and order at first instance, substituting such
decision and order with an order that the Commission lacks jurisdiction to hear and determine the
matter.�

5 It is noteworthy that there is no challenge in the grounds of appeal to the finding of unfair dismissal.
BACKGROUND

6 This was a claim by the applicant pursuant to s.29(1)(b)(i) of the Act that he was unfairly dismissed by the respondent on
17 August 2001.

7 There was a preliminary issue raised by the agent for the respondent and that was whether the applicant was engaged as an
employee or an independent contractor. The respondent argued correctly that if it was found that the applicant was an
independent contractor then there was no jurisdiction for the Commission to hear and determine the application for unfair
dismissal.

8 In any event, the Commission was invited by the respondent to find that there was no unfair dismissal.
9 The parties agreed at the outset that the issue of jurisdiction of the Commission to hear the matter and the events leading to

termination of Mr Halligan�s employment should be argued at the hearing.
10 The respondent, Mr Halligan, entered into an oral contract with the appellant in relation to Tom Price Engineering and Pilbarra

Scaffolding, which it was not in dispute, were businesses operated at Tom Price in this State by the appellant company.
Mr Halligan had been in the construction industry since 1974.

11 In early November 2000, the appellant, Mr Murray Grant Halligan, who lived in Bunbury, had telephoned Mr Frank Deng,
who described himself somewhat inaccurately as the owner of Tom Price Engineering and Scaffolding. (However, it was clear
that Mr Deng conducted himself as the major officer of the appellant). It was not in issue, in fact, that Tom Price Engineering
and Pilbarra Scaffolding were two businesses conducted by the appellant, at all material times, at Tom Price (see page 6 of the
TFI). They were, as their names suggest, engineering and scaffolding businesses.

12 In the discussions with Mr Deng, Mr Halligan asked him if the position as manager of the two businesses was �available�. (He
was said to occupy a managerial position to correct the situation of the two businesses which were financially and structurally
floundering). Originally, the occupation of this position was to be for two months, which was to be a �try-out period�. After
that, it was to be a long term position.

13 It was agreed between Mr Deng and Mr Halligan that Mr Halligan would be paid $35.00 an hour for 10 hours work a day five
days a week, that he would be provided with accommodation in Tom Price, temporarily (that is until his family arrived), that
he would be provided with a vehicle, and that he would be paid airfares to and from Perth, four weekly.

14 Mr Halligan also agreed with Mr Deng that he would be paid weekly on the provision of invoices which were to be put in once
a week. He put the invoices in once a week showing the total hours actually worked multiplied by his hourly rate, and was paid
on the invoices.

15 Mr Halligan said in evidence that Mr Deng told him, except for office employees, the company was �structured to everybody�
to provide invoices, except for the office girls, and Mr Halligan would be paid weekly.

16 Mr Deng told him that it was easier for the appellant, for taxation reasons, if everybody was �on providing an invoice�.
17 Mr Halligan said in evidence that he was eager to appease �the clients� and that was one thing they wanted, so he went by it. It

was a job which he relished and which he was happy to take on on that basis.
18 Mr Halligan commenced his �employment� on 6 November 2000. Mr Deng retained control of him, in his work, and he also

took instructions from Mr Dennis Ng, Mr Deng�s brother-in-law. There were persons working in the office and there were two
other �supervisors�. After he started and cleaned the place up, he put new flooring in and brought in new furniture and
computers. His responsibilities were, he said, to provide a better image of the company, and to provide management systems
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within the company. The work which he did involved estimating for jobs, meeting with clients, doing public relations,
providing quotes and tenders for work, and organising for the jobs to be done. He wore a uniform, as did the other employees,
in his case bearing the business names of both businesses on it, because he was manager of both. He also had business cards
for both businesses and these described him as �manager�. He said that the accounting system was very basic. He agreed that
he did report to Mr Deng. He also started to provide what he called a quality system and a safety management plan. He said
that he did a lot of work organising jobs and personnel, making sure that jobs were being properly supervised, and seeking
continuing work from clients. He said that he was working both inside and outside the workshop and he worked probably
12 hours per day, sometimes six to seven days a week.

19 Mr Deng, he said, would ask him what was happening, and he, Mr Halligan, thought that it was all progressing quite well. He
was quite happy. Mr Deng then assured him that the arrangement was long term, so that the relocation of his wife and two
children to Tom Price took place. They came up on or about 4 January 2001.

20 He was, he agreed, �the man on the floor� with these businesses because Mr Deng was not there every day.
21 In March 2001, one K C Ong turned up with Mr Deng and accused Mr Halligan of stealing. This was denied by Mr Halligan.

Mr Ong then frequented the premises a lot and offered advice a lot. He was a friend of Mr Deng�s and an accountant and there
to help Mr Deng with the business. Mr Ong and the office manager looked after the accounts.

22 Mr Halligan said that he believed that he had workers� compensation cover paid for by the appellant. All his power, water and
accommodation were paid for. All of his equipment, which, indeed, consisted of only pens and paper, was provided by the
appellant.

23 Mr Deng had told him that invoices were to be provided to take the load off office staff and by way of easier accounting
practices.

24 At all times, he alone worked in the name of M & M Halligan. At no time did he work for anyone else except the appellant
company until he was dismissed. All he was doing under the name of M & M Halligan was working for the appellant, he said.

25 On 17 August 2001, Mr Halligan was told to �f*** off� by Mr Deng. He was then given by the appellant an employment
separation certificate. He gave evidence of afterwards obtaining employment at a lesser rate as a scaffolder, and of his
breakdown as a result of his dismissal. This resulted in his being sedated and prescribed medication by his doctor. That
evidence was neither contradicted nor shaken.

26 The only person apart from his wife and himself who knew of the existence of M & M Halligan was his accountant. At no
stage, was tax taken from his pay by the appellant. He said that he added GST to the amounts for which he invoiced the
company because his accountant advised him to. He was not, he said, classified as a subcontractor. The invoices issued in the
name of M & M Halligan. He received no group certificate from Bamboo Holdings Pty Ltd. He was unable to remember, in
evidence, referring to Bamboo Holdings Pty Ld as a client. He clearly did, however. He said that Mr Ong told him that the
hours which he, Mr Halligan, was putting in were excessive, and were too expensive for the business. M & M Halligan did pay
GST and it was no financial benefit to him to pay it, he said. That was not challenged in cross-examination. Further, he said in
evidence, that he did not receive the whole of the $35.00 per hour because he had to pay tax on it.

27 Mrs Maria Christine Halligan, the wife of Mr Halligan, gave evidence that she did no work for M & M Halligan, but did
voluntary work only in the office of the appellant at Tom Price for a very brief period. She said that the business of
M & M Halligan is not, and I assume was not, registered, as such, but is just an accounting thing. She described her occupation
as a homemaker. (I would note (see page 33 (AB) that M & M Halligan had an ABN number).

28 Mr Deng said in evidence that he told Mr Halligan that for all the foremen, as he called them, up in Tom Price, he supplied
accommodation and a car. He agreed that he offered to pay Mr Halligan $35.00 per hour as a contractor. He said everyone
working for him had an ABN number. He said that Mr Halligan paid GST and that they, the workers, paid their own tax. Mr
Halligan gave him invoices as requested right from the start. Mr Deng said this in evidence.

29 There was evidence, as I have discussed, of differences between Mr Deng and Mr Halligan.
30 Mr Deng said that he gave Mr Halligan a separation certificate so that he might get dole money after he ceased working for the

appellant.
31 In cross-examination, Mr Deng agreed that he wanted Mr Halligan to work for him as manager, and that he employed him as

manager. He said that everyone up there employed people (I paraphrase) on the basis of invoices being provided and with the
worker obtaining an ABN number.

32 Mr Deng said that he could not keep up Mr Halligan�s wages and also pay him an amount equal to tax, and that this was too
much of a problem for him, Mr Deng. Mr Deng also said that all workers (it would seem in Tom Price) were contractors and
that Mr Halligan was not an employee. He also said that if Mr Halligan had built up the business �I shouldn�t have sacked
him�. He agreed that he paid for Mr Halligan�s accommodation and a vehicle, as he did with all of the �foremen�. Mr Deng
agreed that Mr Halligan was working for the company and not for M & M Halligan. Mr Deng agreed that he would not have
liked Mr Halligan to work for the opposition. He agreed that everybody has a uniform who works there. The business card also
provided to him indicated that he worked for the company and he was the manager. Mr Deng even agreed that his receptionist,
one Ms Walsh, was a contractor. Mr Deng described himself as a boss and said that he sacked Mr Halligan because �he got no
respect over me and then � and then shout at me�.

FINDINGS AT FIRST INSTANCE
33 There was evidence from Mr Halligan, and his wife Mrs Maria Halligan, for the applicant at first instance (the abovenamed

respondent), and on behalf of the abovenamed appellant, the respondent at first instance, a director Mr Frank Deng gave
evidence.

34 The Commissioner at first instance made the following findings in the relation to the question of whether Mr Halligan was an
employee or an independent contractor, and these I summarise as follows:-

(a) That Mr Halligan could not spend the respondent�s money without authority from Mr K C Ong, Mr Deng�s
brother-in-law, Mr Ng and Mr Deng.

(b) Mr Halligan had to report to these people �on a range of� day to day matters.
(c) Mr Halligan negotiated contracts in conjunction with Mr Deng.
(d) Mr Deng endeavoured to unilaterally alter Mr Halligan�s hours to 40 hours per week at one stage.
(e) Mr Halligan could not and did not work for other businesses, and this was conceded by Mr Deng in cross-

examination.
(f) Mr Halligan had an obligation to work only for the respondent whilst he was in Tom Price.
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(g) Mr Halligan was provided with the respondent�s uniform which was required to be worn as part of his
employment.

(h) Whilst there was no close day to day supervision of Mr Halligan, one would not normally expect this of a
person in a managerial position.

(i) There was a significant amount of control over the applicant in relation to how he went about his work, how
he was supervised and the extent to which the applicant was effectively bound to work for the respondent.

(j) Mr Halligan was part of the organisation of the respondent and was closely involved in the business
structure of the respondent consistent with a contract of service.

(k) The income which he received was paid and generally indistinguishable from wages.
(l) Work was undertaken on a labour only basis as there was little, if any, profit margin built into the rate of

pay that Mr Halligan received after discounting sick leave and annual leave entitlements.
(m) Mr Halligan had a taxation arrangement indicative of a contract of service. However, this factor was not

decisive.
(n) The manner in which Mr Halligan was terminated on 17 August 2001 was indicative of a contract for

service rather than of a contract of service.
(o) All of the equipment used by Mr Halligan to do his work was supplied by the respondent and this was

indicative of a contract of service.
(p) Mr Halligan was issued with a separation certificate by the respondent and this was for social security

purposes and the Commission did not find this factor decisive.
(q) That he was not entitled to sick or annual leave was indicative of a casual employment relationship and not

decisive.
(r) The use of the terminology that Mr Deng was �the client� might point to a contract for service but it was not

said to be determinative.
(s) While some of the indicia pointed to a contract for service these elements did not outweigh the indicia

pointing to a contract of service.
(t) Thus, on balance, Mr Halligan was an employee of the respondent who was engaged under a contract of

service.
THE QUESTION OF UNFAIR DISMISSAL

35 The Commissioner at first instance preferred the evidence of Mr Halligan to that of Mr Deng wherever it was in conflict. She
found that what occurred on 17 August 2001 was that Mr Halligan was dismissed without notice by Mr Deng with Mr Halligan
being told by Mr Deng to �f*** off�.

36 She accepted that there was a heated discussion about the non-payment of Mr Halligan�s electricity account and relocation
expenses which led to Mr Deng ending the contract of employment without notice.

37 There was no issue put to Mr Halligan at the meeting with Mr Deng in regard to lack of work of the appellant or rudeness on
the part of Mr Halligan to Mr Deng, which Mr Deng relied on to justify the ending of the contract of employment.

38 No evidence was put before the Commission by the appellant in order to justify the dismissal apart from some references to
lack of work and insubordination which was not supported by corroborating evidence.

39 Even though there was a heated argument between Mr Deng and Mr Halligan the Commissioner did not find that there was
conduct on the part of Mr Halligan serious enough to warrant any dismissal.

40 The Commissioner at first instance, in the circumstances, concluded that there was an unfair dismissal, that there should not be
a reinstatement, that there were reasonable steps taken to mitigate loss, that Mr Halligan�s evidence was that he had not worked
for 30 weeks in total since the dismissal and was too ill to consider working until February 2002 and that he had a nervous
breakdown as a result of losing his position.

41 The Commissioner therefore ordered an amount equivalent to six months remuneration be paid, being $45,500.
ISSUES, CONCLUSIONS AND PRINCIPLES

42 The following is what the Commissioner at first instance had to determine (see United Construction Pty Ltd v Birighitti
(unreported) (FBA No 5 and 23 of 2002) dated 19 August 2002):-

(a) Whether a person is an employee is a mixed question of fact and law.
(b) Ascertaining the terms of the contract and the correct inferences to be drawn from those terms are questions

of fact.
(c) Whether or not the relationship arising from the terms is an employment relationship is a question of law.
(d) The nature of a contract of employment is to be ascertained from its terms, except when those terms are

ambiguous or when the contract is a sham.
(e) The nature of the relationship between an employer and a worker is determined by a proper characterisation

of the contract between them.
(f) As many contracts to perform work are informal or not reduced to writing, it is often necessary to consider

the totality of the relationship to ascertain the true nature of the contract.
(g) Remuneration of a worker need not be paid directly to the worker.
(h) An express term in a contract indicating the true nature of the relationship created by it will carry weight in

determining whether the relationship is one of employment.
(i) However, a statement in a contract categorising the relationship as either one of employment or not does not

determine the issue.
(j) An employee can arrange for remuneration to be paid by the employer to a partnership or a corporation

without such arrangement affecting the nature of the relationship between the employer and employee.
(k) The correct approach to determining the question is to consider a wide range of indicia, none of which is

determinative by itself.
(l) The control test is �significant� and �remains the surest guide�. It is, however, not the sole criterion and is

not in itself sufficient to conclusively determine the nature of the relationship.
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43 In this case, many of the matters of fact were not at all in issue. There is no attack on most of the particular findings in the
grounds of appeal.

44 It was open to find, since these were the undisputed facts on the evidence of both Mr Deng and Mr Halligan, as follows:-
(a) That there was no written agreement between the appellant and Mr Halligan.
(b) That the following were the express terms of an oral agreement:-

(i) That the respondent was to work for the appellant on a full-time basis as a manager.
(ii) That he was to undergo a trial period before the parties entered into an indefinite or long term

agreement.
(iii) That the respondent was to be paid at the rate of $35.00 per hour and was to work a 10 hour day five

days per week at least.
(iv) That he was to be paid on a weekly basis on an invoice which noted the hours worked, the hourly

rate applicable, and the total sum payable.
(v) That the appellant would pay his accommodation and expenses.
(vi) That the appellant would provide him with a motor vehicle and equipment.
(vii) That the appellant would pay for the respondent to visit Perth every four weeks travelling by air.
(viii) That the appellant would reimburse Mr Halligan�s expenses such as fuel.
(ix) That the provision of invoices, the charging of GST, and the supply of an ABN number was to

benefit the appellant in that, in particular, it did not need to deal with matters of tax.
(x) That the appellant would pay the costs of relocating the respondent and his family from Bunbury to

Tom Price.
(xi) That he would serve a two month trial period and then would hold the position on a long term basis.

45 In fact, it was open to find, and it should have been found, that the following occurred:-
(a) Mr Halligan took up the position as manager and worked in and from the premises of both businesses; he

then completed his two month trial period during which he worked for the appellant.
(b) He worked for no one else during the whole time of his employment.
(c) His work was directed to internal organisation, to reviving both businesses, to tendering, quoting, public

relations work and arranging for the actual jobs to be done.
(d) He rendered weekly invoices and was paid weekly.
(e) He carried business cards describing him as manager of both businesses conducted by the appellant.
(f) The other expenses and accommodation agreed to be paid were paid.
(g) The expense of relocating to Tom Price for Mr Halligan�s family was to be borne by the appellant.
(h) He wore a uniform provided by the appellant on which the names of both businesses appeared.
(i) The invoices noted a charge to the appellant for GST because Mr Halligan�s accountant advised him that

this had to be done, and, on Mr Deng�s evidence, that Mr Deng required it to be done.
(j) Some invoices at least were rendered in the name of Mr Halligan and his wife who was not in employment

by anyone.
(k) Mr Halligan wore a uniform identifying him as employed by both businesses.
(l) He derived no benefit in income tax, on his evidence.
(m) He worked for no other person and Mr Deng would not have agreed to him so doing.
(n) That the hours which Mr Halligan worked were subject to control by the appellant.
(o) Whilst he had an amount of independence in his day to day work, he was subject to the control and direction

of Mr Deng, and, to some extent, Mr Ng and Mr Ong. (Mr Deng described Mr Halligan as the manager). In
particular, it was clear, on the evidence, and was correctly found that the following control was exercised:-
(i) Mr Halligan could not spend the appellant�s money without authority from Mr K C Ong, Mr Deng�s

brother-in-law Mr Ng, and Mr Deng. Also Mr Halligan had to report to these people on a range of
day to day matters.

(ii) Mr Halligan negotiated contracts in conjunction with Mr Deng.
(iii) Mr Deng endeavoured to unilaterally alter Mr Halligan�s hours to 40 hours at one stage.
(iv) Mr Halligan could not and did not work for other businesses, as conceded by Mr Deng under cross-

examination. Clearly, Mr Halligan had an obligation to work only for the appellant whilst he was in
Tom Price.

(v) Mr Halligan was provided with the appellant�s uniform, which was required to be worn as part of
his employment.

True, it was, that there was no close day to day supervision of Mr Halligan, and true it was that one would
not normally expect this of a person in a managerial position of this nature. However, there was a significant
amount of control of Mr Halligan in relation to how he went about his work, how he was supervised, the
extent to which he was bound to work for the appellant, the hours which he worked, and his dress at work.

(p) M & M Halligan is not a registered business, its only employee at the material times was Mr Halligan, and
there was no evidence that it was a business which made a profit, that any business was conducted, that
there was any good will, books of account or bank accounts. In fact, there was no business at all. There was
no partnership which carried on any business.

(q) Mr Deng certainly retained and used the ability to control Mr Halligan as he saw fit.
(r) All equipment and a vehicle were provided by the appellant.
(s) The work premises used by Mr Halligan were provided by the appellant.
(t) He worked full-time for Bamboo Holdings Pty Ltd, and it was not possible in terms of hours, in any event, it

would seem, for him to work for anyone else.
(u) When he was dismissed he was replaced by another manager.
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(v) Mr Deng described Mr Halligan as a foreman and as a manager. There were two other supervisors or
foremen, but they were not described as managers.

(w) He was an integral part of the organisation of the appellant. The evidence was clear that he was an integral
part of the organisation of the appellant, because Mr Halligan undertook work at the behest of the business
as supervised by Mr Deng, Mr Ong and Mr Ng. He was provided with a fully maintained vehicle by the
appellant, wore the uniform provided by the appellant, was given a business card identifying him as the
manager of both businesses by the appellant, worked from premises provided by the appellant, and worked
only for the appellant. This was entirely consistent with a contract of service.

(x) M & M Halligan is not a business at all, and there was no evidence that it was.
(y) Mr Halligan was dismissed by Mr Deng, who described himself in evidence as the boss, and who regarded

Mr Halligan�s conduct as insubordinate.
(z) Mr Halligan was given a separation certificate as if he were an employee.
(aa) It was not submitted in any detail that the sum of those indicia and a consideration of the total relationship

could not properly lead to the findings made by the Commissioner at first instance.
46 In addition to the findings which should have been made, and were correctly made, as I have said in paragraphs 44-45 (supra),

I would reach the following conclusions:-
a) It was not the fact, either, that Mr Halligan�s work, on all of the evidence, was restricted to the �external

creation of business�. In any event, even if it were, that is not at all something identifiable as incompatible
with the work of an employee rather than an independent contractor. It is certainly not so in isolation, and it
is certainly against the weight of all of the evidence and the indicia to the contrary.

b) In the scheme of things, the paying of GST, for what in all its substance was an employer/employee
relationship, was insignificant. Further, Mr Halligan was told by Mr Deng to charge the GST on Mr Deng�s
own evidence and significantly he did it for no other reason.

c) Mr Halligan was certainly not, on the totality of the relationship, anything but an employee. He was a
manager there to carry out a varied role which he carried out under the control of a representative or
representatives of the employer company. The use of the word �client� by Mr Halligan (and he did use that
word in evidence), in the context of all of these indicia, and the evidence to which I have referred, is quite
meaningless.

d) The fact that the business of M & M Halligan, which was not a business at all, was established for taxation
purposes is entirely insignificant, particularly since the evidence is that it brought no benefit to Mr Halligan.
In any event, the fact that there was a business requiring the use of an ABN number arose because the
appellant required it. Not only did the appellant require it of Mr Halligan, but he said that it was required of
all employees in Tom Price.

e) Further, the question of whether Mr Halligan was an employee and the appellant was his employer was not
to be answered as a matter of equity and good conscience. It was a jurisdictional question, the answer to
which depended on findings of fact and law and mixed findings of fact and law as well, and I have referred
to that requirement above. (The finding which was made was not a finding made or to be made by way of
exercise of discretion). The decision in relation to the question of jurisdiction ((ie) whether Mr Halligan was
an employee or not) was not a question to be answered by the exercise of discretion (see Norbis v Norbis
(1986) 161 CLR 513 and Coal and Allied Operations Pty Ltd v AIRC (2000) 74 ALJR 1348 (HC)).

47 Quite clearly, on the evidence, this was a case where in order to obtain the job, Mr Halligan fell in with the requirements of the
appellant to render invoices, to charge GST, all for the benefit of the appellant, as Mr Deng himself admitted. Mr Deng
himself, insofar as it is relevant, saw the contract, in his evidence, both as a contract of service, and a contract for services.

48 The question is also not a question of whether the appellant should be left to manage his business, as the grounds of appeal
allege.

49 The questions before the Commissioner at first instance were as follows:-
(a) Was Mr Halligan an employee within the meaning of s.7 of the Act?
(b) Was he dismissed, and, if so, was he dismissed unfairly?
(c) Did he suffer loss or injury caused by that dismissal and should he be compensated, and, if so, in what

amount?
50 In my opinion, there is ample evidence that Mr Halligan was, at all material times, an employee being subject to control by his

employer, being paid wages (in this case periodical weekly payments), and dismissed in the manner of an employee, having
equipment, uniforms, business premises, accommodation and other expenses provided or paid, or agreed to be provided or paid
by the employer, and doing the work of a manager. Mr Halligan, as a matter of fact, worked only for the appellant. His hours
of work were subject to the control of the appellant. He worked for no one else, nor was it expected that he would work for
anyone else. Mr Halligan also underwent a trial or probationary period of employment before he was accepted into long term
employment, and this was done in the manner in which probationary periods are usually applied to employees. He was entirely
and exclusively engaged in the management of his employer�s business as part of the organisation. Indeed, he was an integral
part of that organisation. He was described as a manager by Mr Deng. His uniform bore the names of the business provided for
him by the employer. He used business cards provided by his employer designating him as manager. He was also dismissed in
the manner of an employee by a person who acting for the appellant company, regarded himself as the boss, and exercised
control of Mr Halligan, also, in his employment, on behalf of the appellant company. He received a separation notice as if he
were an employee. The taxation arrangement was not at all incompatible with his true status on the totality of all the facts of
that of an employee. There was no partnership of any substance and no contracting entity of any substance, other than
Mr Halligan, who contracted as an employee.

51 In my opinion, it was open to find, and it should have been found, on the ample evidence available, and all of the facts and
indicia before the Commission, that the use of the ABN number, the charging of GST to the appellant, and the existence of the
name of M & M Halligan, since there was no business in that name, was a sham, and existed on the undisputed evidence, and
as Mr Deng admitted, first to save the appellant from dealing with tax matters in its office, and, second, because the appellant
did not wish to or could not afford to pay the wage agreed to be paid to Mr Halligan and pay taxes on top of it.

52 It was open to find, too, that the use of invoices as directed, the requirement that Mr Halligan have an ABN number, and the
charging of GST were all done on the requirement of the employer in order to save monies and to serve the convenience of the
employer. There is no evidence that Mr Halligan initiated these practices, and, indeed, the evidence was that because he
wanted the job, he fell in with what the employer required. Further there was no evidence that he benefited at all either by way
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of tax minimisation or otherwise from the arrangement. The type of tax liability which he incurred, whatever that was, arose
because the employer wished to designate for its own purposes, an employment contract or contract of services as a contract
for service. For the reasons set out in United Construction Pty Ltd v Birighitti (unreported) (op cit), there is no reason to find,
as a matter of fact or law, that the contract is or was a contract for service. It was at all times intended to be and was a contract
of service and the Commissioner should have so found.

53 The Commissioner at first instance correctly found, and it was open to her to find, that the most significant elements of the
employment relationship, including control, point to a contract of service. There are no indicia which point to a contract of
service which can be given any weight in the totality of the indicia and upon the facts which the Commissioner was entitled to
find. The totality and weight of all the indicia, on the evidence, to which I have referred above, point unequivocally to a
contract of service which the employer purported to label otherwise for its own purposes. It was therefore correct to find that
Mr Halligan was an employee of the appellant, who was an employer, and that they were employee and employer respectively
as defined in s.7 of the Act. Thus, at all material times, Mr Halligan was, and it was open to find, a person engaged as an
employee under a contract of service to the employer appellant.

54 The Commissioner did not err in finding as she did.
Mitigation of Loss
55 The question of what compensation should be awarded for loss involves the exercise of a discretion within the definition of

what a discretionary decision is in Norbis v Norbis (op cit) and Coal and Allied Operations Pty Ltd v AIRC (HC) (op cit)).
56 In my opinion, there is ample evidence that he sought to mitigate his loss, and, indeed, did so. That he was prevented from

obtaining alternative employment sooner than he did was caused, on the uncontroverted evidence, by an injury which the
appellant�s act of unfair dismissal caused to him. He is, in any event, only required to take reasonable steps to mitigate his loss,
and if ill health prevented him so doing, then that is not an unreasonable state of affairs. To submit that he was culpable in
finding alternative work, because he was unable to mitigate his loss due to an injury caused to him by the appellant, is quite
unreasonable in itself. There is a duty on an employee to mitigate his loss. He is, however, required only to act reasonably in so
doing. The onus of proof of failure to mitigate was on the respondent at first instance (the appellant upon appeal). That onus
was simply, for the reasons I have expressed, not discharged (see Growers Market Butchers v Backman (1999) 79 WAIG
1313 (FB)).

57 The Commissioner did not err in finding that Mr Halligan had mitigated his loss.
Finally
58 For all of those reasons, having considered all of the relevant material and all of the submissions and authorities, I would find

that no ground of appeal is made out and that the appeal should be dismissed.
59 CHIEF COMMISSIONER W S COLEMAN: I have read the reasons for decision of His Honour the President. I agree with

those reasons and have nothing to add.
60 COMMISSIONER S J KENNER: I have had the benefit of reading in draft form the reasons for decision of the President. I

agree, for the reasons he has set out, that the appeal should be dismissed. I have no doubt at all on all of the evidence at first
instance, that the respondent was an employee employed by the appellant. There was no challenge on the appeal to the
Commissioner�s finding of unfairness at first instance. I also agree that the respondent took all reasonable steps to mitigate his
loss, as he was bound to do.
There is nothing more I can usefully add.

61 THE PRESIDENT: For those reasons, the appeal is dismissed.
Order accordingly

_________
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Reasons for Decision
THE PRESIDENT�

INTRODUCTION
1 This is an appeal by the abovenamed Falkirk Nominees Pty Ltd against the decision of the Commission, constituted by a single

Commissioner, given on 22 March 2002, in matter No 1577 of 2001.
2 The decision appealed against is contained in a declaration made on 22 March 2002, which, formal parts omitted, reads as

follows:�
�That Bernard Roy Worthington is an employee for the purposes of the Industrial Relations Act 1979.�

3 The appeal is brought under s.49 of the Industrial Relations Act 1979 (as amended) (hereinafter referred to as �the Act�).

GROUNDS OF APPEAL
4 The grounds of appeal are, as amended, as follows:-

�1. In seeking to characterise the true nature of the legal relationship between the applicant and the respondent,
the learned Commissioner failed, as he ought properly to have done, to have regard to the submissions of
the respondent to the effect that the business of the respondent was operated on the basis of a quasi
partnership between the directors of the respondent (including the applicant) such that, as a matter of
substance, the applicant was a principal of, not employee in, the respondent business.

 2. By failing to consider the respondent�s submission as to quasi partnership and in any event, the
Commissioner failed to consider, as he ought properly to have done, whether certain factors weighed by him
as indicating capacity as an employee, might equally or more appropriately suggest or indicate capacity as a
principal or partner in the business, namely entitlements and/or provisions that would not ordinarily be
made to an independent contractor such as�
2.1 Payment of entertainment expenses.
2.2 Provision of car parking.
2.3 Payment of workers compensation insurance.
2.4 Payment of professional indemnity insurance.
2.5 Personal service.
2.6 Inclusion in the respondent�s �organisation�.
2.7 Payment of tax.

 3. Conversely, by failing to consider the issue of quasi partnership and in any event, the learned Commissioner
failed to give due weight to factors supportive of characterisation of the applicant as a principal or partner in
the business, but which are �foreign� to or do not sit easily with an employment relationship, namely�
3.1 Lack of strong control.
3.2 Ability to take drawings.
3.3 The applicant�s discretion as to the amount of PAYE tax.
3.4 Payment made to Stonemount Holdings (unitholder).
3.5 Absence of holiday and sick pay.

4. Statement of reasons as to why matter is of such importance that in the public interest an appeal
should lie
Importance
4.1 Distinctions between relationships of employment and other business associations or

characterisations are of fundamental significance to the Commission�s exercise of jurisdiction under
section 23 of the Act (read with section 7), pursuant to a reference under section 29(1)(b)(i) of the
Act.
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4.2 In particular, the principles applicable to characterising a business association as one of
employment, as opposed to constituting a principal in a business, and/or quasi-partnership, are an
important sub-category of the issue of general importance described at paragraph 1 above.

4.3 There appears to be little, if any, authoritative determination of the principles described in
paragraph 2 above since the decision of the Full Bench of this Commission in Koivisto v Barrett
Koivisto Scatena Pty Ltd (1994) 74 WAIG 867.

4.4 The limits of this Commission�s jurisdiction in circumstances involving the cessation of the
engagement of relatively highly paid executives, or senior managerial officers, are of reinforced
contemporary importance in light of the decision of the Industrial Appeal Court in Hotcopper
Australia Ltd v Saab [2002] 82 WAIG 2020. This matter depicts a different and equally important
dimension to that fundamental jurisdiction issue.

Public Interest
4.5 The issues of importance described at paragraphs 1-4 above of themselves demonstrate the public

interest in the matter.
4.6 Evidence of substance having been led before the Commissioner at first instance, and appropriate

findings of fact made, the matter constitutes a legitimate vehicle for the appeal to lie despite the
proceedings not having been finally determined at first instance.

4.7 The appeal grounds of themselves disclose a strong case of appellable error having been committed
at first instance. That being the case, it is in the public interest to fully hear the appeal, with the
potential of avoiding a full hearing of the merits of the claim, estimated to last three days.

The appellant seeks the following orders�
5. That the appeal be allowed.
6. That the decision of the Commission made on 22 March 2002 be quashed and a declaration issued that the

applicant was not an employee of the respondent for the purposes of the Industrial Relations Act 1979.�
BACKGROUND

5 The abovenamed respondent, as the applicant at first instance, claimed that he was harshly, oppressively or unfairly dismissed
by the abovenamed appellant company.

6 His evidence was that he was a valuer and a director of his family company Stonemount Holdings Pty Ltd, as trustee for the
Worthington Family Trust.

7 At the time of his dismissal Stonemount Holdings Pty Ltd held 29.17% of the units in the respondent. He said that he was
employed as director in charge of the valuation department of the respondent where he worked full-time.

8 His evidence was that his hours on the job would be anywhere between 40 and 60 hours a week and that in the course of the
typical week he met with directors of the various other departments of the respondent informally.

9 He said that he would check his mail and telephone messages and distribute to the other valuers assignments which would
come in by phone, fax or email.

10 He spent 20-30 hours a week doing valuations and carried two business cards, one for Australian Property Consultants and one
for Ross Hughes and Company.

11 He himself filled out a work in progress sheet and he met with other directors of the various departments informally from time
to time.

12 There was no formal contract setting out his terms and conditions. He did not do paid work for any other organisation whilst he
was working for the respondent, nor did he ever undertake any work in the valuation of the real estate field in his own right.

13 He was remunerated on the basis of 45% of his fee earning. He could take that in whatever form he best saw fit to maximise
taxation benefits.

14 The respondent paid for his mobile telephone and its expenses, the rental on the home telephone and his entertainment
expenses as well as the licence he is required to hold and his subscriptions.

15 Mr Worthington was not personally paid by the respondent at all and does not have a personal bank account. Rather, what he
described as his salary is money either paid into his family company from which it is then distributed to him or as money
drawn from that company in anticipation of its future payments.

16 The respondent paid superannuation payments on his behalf and so far as he was aware, workers� compensation insurance, as
well as professional indemnity insurance. He did not receive and did not request paid annual leave. He did not regard himself
as entitled to sick leave but if he was ill a PAYG portion of his salary continued to be paid.

17 He took one months leave or one weeks leave occasionally and sent other directors a memo to that effect. He was not supplied
with a motor vehicle but was entitled to be reimbursed for the private use of his own motor vehicle and worked out of office
premises supplied by the respondent. He was supplied with a car parking bay paid for by the respondent.

18 He believed that he was ultimately responsible for his work to the other three directors. His valuations in excess of
$1,000,000 had to be counter signed by another director.

19 He admitted that the business of the respondent had been conducted so that directors and shareholders of it have been or are
either the beneficiaries or unit holders in the trust or are associated with the unit holders in the trust.

20 In the case of Mr Worthington�s interest by virtue of the unit trust entitlements of Stonemount Holdings Pty Ltd, the money
received by that company from the respondent was paid into the family trust. That money was then distributed between himself
and the other beneficiaries of the family trust.

21 There was evidence from Mr Graeme Hopkins, who is a property manager and director of Ross Hughes and Company and who
fulfilled the company secretary role on behalf of the respondent.

22 The respondent held a document for each person in the office entitled �Employee History� and the employee history for
Mr Worthington was produced in evidence. There was evidence that workers� compensation insurance was paid by the
respondent on behalf of all directors to the extent of the sum shown on their group certificates.

23 Mr Hopkins confirmed that the respondent had taken out insurance for the loans on the rent rolls and on the bank overdraft in
the joint names of the respondent, and Mr Worthington in his capacity as a director of the company and as a guarantor.

24 The respondent takes out professional indemnity insurance on behalf of everybody in the business.
25 There was correspondence from the appellant that in its opinion there was no question that Mr Worthington had resigned as an

employee and a director during a meeting on 3 August 2001. However, Mr Hopkins said that the description of
Mr Worthington as an employee was an unfortunate choice of words.
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FINDINGS
26 The Commissioner at first instance found as follows:-

(a) The respondent is a company which carries on business under the name of Ross Hughes and Company and also
Australian Property Consultants.

(b) At the time of the matters relevant to the application Mr Worthington was one of four directors of the
respondent.

(c) Mr Worthington�s family company (Stonemount Holding Pty Ltd), of which Mr Worthington and his wife are
directors, held 29.17% of the unit holdings in the Ross Hughes and Company Real Estate Trust of which the
respondent is trustee.

(d) Mr Worthington held shares in his own capacity in the respondent.
(e) Mr Worthington was a director of and shareholder in the respondent.
(f) The law recognises that a director of a company may also be an employee (see Lee v Lees Air Farming Ltd

[1961] AC 12 and see also Koivisto v Barrett Koivisto Castena Pty Ltd (1994) 74 WAIG 867).
(g) An employee is an employee as defined in s.7 of the Act.
(h) An employer is also defined in that Act.

27 There was a right to control Mr Worthington having regard to the fact that he did not issue valuations in excess of
$1,000,000 without counter signing which was some evidence of a right to control.

28 That requirement was suggestive but not conclusive of an employee.
29 The work performed by Mr Worthington was work distinct from his role as director of the respondent.
30 Mr Worthington performed work as a valuer and contributed to the well-being of the respondent in that capacity. This pointed

to him being an employee.
31 He was remunerated for his work as a valuer.
32 His salary was $100,000 per annum being reward for his employment as a valuer. It was distinct from his entitlement as a

director and the performance of the respondent itself.
33 He was entitled to draw his salary on a monthly basis and did so.
34 The fact that he drew an advance upon his production entitlement was not necessarily evidence against him otherwise being an

employee.
35 Mr Worthington paid tax as a PAYG employee.
36 The respondent gave him a group certificate necessarily signed by the respondent identifying Mr Worthington as an employee

and the respondent as his employer.
37 Parties cannot by describing themselves as employees make themselves into something which in reality they are not.
38 The respondent having described itself as an employer for taxation purposes cannot now be heard to argue that it may be able

to be an employer for the purposes for taxation but not an employer for other purposes.
39 Mr Worthington was able to choose the amount of his salary that he would declare at the relevant taxation authorities.
40 Payment of Mr Worthington�s remuneration to his family trust was part of the payment of his remuneration. All the monies

paid are his remuneration and the arrangement can be an arrangement made by an employee.
41 His work was done as an integral part of another�s business.
42 He was paid his salary on a regular basis more readily identifiable with a contract of employment.
43 He was obliged to perform the work himself and there was no suggestion that he was able to delegate to others the work to be

performed by him.
ENTITLEMENTS

44 Mr Worthington did not receive and did not claim paid annual leave or sick leave. These are indications that he was not an
employee. However, his entertainment expenses were reimbursed and he had a car parking bay provided for him and paid for
by the respondent. Superannuation contributions were made on his behalf by the respondent, workers� compensation insurance
was maintained by the respondent and his professional indemnity insurance was paid for by the respondent.

45 These factors, it was found, counterbalance the view that Mr Worthington was not an employee.
46 Mr Worthington benefited from the profits of the respondent, however he did so in his capacity as a director and unit holder of

the respondent and not as an employee.
47 On the evidence, he was entitled to his salary of $100,000 per annum provided he met his production entitlements.
48 He was therefore found to be an employee of the respondent for the purpose of the Act and for the purposes of the application

brought to the Commission.
ISSUES AND CONCLUSIONS

49 I have taken the trouble to canvass, in some detail, the above findings and evidence so that the nature of the appeal and of the
decision made might be seen in proper context.

50 It is common ground that the decision appealed against was a �finding� as that term is defined in s.7 of the Act.
51 The decision was clearly a finding within that definition because it was a decision, determination or ruling made in the course

of the proceedings which did not finally determine or dispose of the matter to which the proceedings related (see the definition
of �finding� in s.7 of the Act).

52 What the decision did was to decide and determine that the Commission had jurisdiction to determine the application before it
because the parties were �employer� and �employee� as defined in s.7 of the Act, and, in particular, the applicant, Mr Bernard
Roy Worthington, was an employee as defined in s.7 of the Act.

53 Since the decision appealed against was a finding, it is necessary for the appellant to establish that the matter is of such
importance that, in the public interest, an appeal should lie, and that the Full Bench, of course, should have this opinion.
Otherwise the appeal cannot lie.

54 S.49(2a) of the Act so provides and it reads as follows:-
�(2a) An appeal does not lie under this section from a finding unless, in the opinion of the Full Bench, the matter

is of such importance that, in the public interest, an appeal should lie.�
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55 It was submitted that this was a case which could be accounted as somewhat out of the ordinary from the general run of cases
concerning the question of whether the contract is one of service or not.

56 I paraphrase, in that respect, the submission of Counsel for the appellant. This, so the submission went, was because very few
cases deal with the principles applicable to �delineating� an employee in the strict sense from a principal in a business and/or
partner or quasi-partner. (In that category, I would also mention a director of a company).

57 However, insofar as it is necessary to deal with that submission, questions similar to this were considered in Koivisto v Barrett
Koivisto Scatena Pty Ltd (1994) 74 WAIG 867 (see also Augustyn v Vistadale Pty Ltd as Trustee for the Ranger Family Trust
t/a Ranger Contracting (2002) 82 WAIG 939 and United Construction Pty Ltd v Birighitti (unreported) (FBA No 5 and 23 of
2002) dated 19 August 2002, and also Tranchita v Wavemaster International Pty Ltd (1999) 79 WAIG 1886 (FB)).

58 In any event, the question of whether a contract is a contract of service, a contract for services, a contract of partnership or
otherwise, is a question requiring findings of law and fact.

59 (See, as to those propositions generally, United Construction Pty Ltd v Birighitti (unreported) (op cit) and the authorities cited
therein).

60 Next, it was submitted that the decision of the Industrial Appeal Court in Hotcopper Australia Ltd v Saab [2002] 82 WAIG
2020 which was correctly acknowledged by Counsel as a decision relating to s.29(1)(b)(ii) of the Act, highlights jurisdictional
questions which arise where the Commission�s jurisdiction is invoked by relatively highly paid executives or senior managers.

61 That case refers to certain limited jurisdictional matters and I do not read it as necessarily highlighting questions which arise
where the Commission�s jurisdiction is invoked by relatively highly paid executives or senior managers or on any general
basis. Further, I do not see that case as at all apposite to this case.

62 What the Commissioner at first instance had to decide and did decide in this case was whether the respondent was the
employee of the appellant, and whether the appellant was his employer, within the meaning of the Act, making findings of fact
and law in order to do so, and applying well settled principles of law in order to do so.

63 It was submitted that there was a strong case of appealable error. It is not certain that that is the case on a mere reading of the
reasons for decision and the grounds of appeal.

64 However, I would observe as follows. The grounds of appeal are the sort of grounds, generally speaking, which are pleaded in
appeals such as this, where the question to be determined was whether the relationship between the parties was that of
employer and employee and therefore whether there was a contract of service between them.

65 Those indicia which are often required to be considered in cases such as this were considered and detailed findings were made
in relation to them as is apparent from the reasons for decision.

66 I should also observe that this was not an appeal against a discretionary finding. The finding was not a discretionary one (see
the definition in Norbis v Norbis [1986] 161 CLR 513 and Coal and Allied Operations Pty Ltd v AIRC (2000) 74 ALJR
1348 (HC)), but a finding of fact or law as to a contractual relationship which in turn, of course, leads to a finding that there is
jurisdiction in the Commission to hear and determine the matter.

67 It is fair to observe that the tests for determining whether a person is an employee are well settled (see the cases cited supra,
and see, in particular, Stevens and Gray v Brodribb Sawmilling Co Pty Ltd [1985-1986] 160 CLR 16 and Hollis v Vabu Pty Ltd
(2001) 181 ALR 263 (HC)). It is also not readily apparent, on a fair reading of the reasons for decision, that whether the
directors were a quasi-partnership is at all relevant.

68 Indeed, the grounds of appeal, grounds 2 and 3, are directed to those indicia considered in determining whether there was a
contract of employment and to the question of whether Mr Worthington was an employee and not a �principal�. That, of
course, depends on whether there was a contract of service between the appellant and Mr Worthington. It should be observed
in that context that the appellant is, in fact, a company, duly incorporated too, one assumes.

69 There was no requirement in the grounds of appeal to review those findings of fact and law which led to the finding that
Mr Worthington was an �employee� as defined in s.7 of the Act and that the appellant was an �employer� as defined in s.7 of
the Act.

70 It should be clearly observed that the question which the Senior Commissioner determined was whether he had jurisdiction to
hear and determine the application because s.23 and s.29(1)(b)(i) of the Act confer jurisdiction only where there is an
�industrial matter� as defined, which of necessity involves �employers� and �employees� as defined, and whether the
application was brought by an �employee� who claimed that he/she had been harshly, oppressively or unfairly dismissed from
his/her �employment�. The Commissioner answered the first question in the affirmative, after making the relevant findings of
fact and law.

71 It is trite to observe that whether Mr Worthington was an employee depends on the existence of a contract of employment, that
is a contract of service.

72 It is fair to observe that whether the Commission has jurisdiction to hear and determine the matter when that question is raised
by an appeal against a finding will more often than not be a matter which is of such importance that in the public interest an
appeal should lie and the Full Bench will so opine.

73 I say that because it is of importance in the public interest that the Commission should act within and not outside the
jurisdiction conferred on it by the Act; and it will therefore more often than not, be necessary to determine that question on
appeal soon after a decision has been made at first instance (See St Michael�s School v The Independent School�s Salaried
Officers� Association of Western Australia, Union of Workers (2000) 80 WAIG 2839 at 2840 (FB) and the cases cited therein).

74 Nonetheless, the question of whether persons before the Commission are employers or employees is a question decided daily
in industrial courts and tribunals, and is a question which has been decided for many years by industrial courts and tribunals,
and by the civil courts, according to well settled principles.

75 It cannot therefore be validly said that findings made to decide that question, having regard to that fact, and all the others
which I have referred to above, are of such importance that in the public interest an appeal should lie against them and that the
Full Bench should so opine.

76 Quite significantly, such a finding is consistent with a provision in the legislation (s.49(2a)) which clearly exists to prevent
proceedings for the resolution by arbitration of industrial matters and disputes being interrupted by appeals against decisions
which do not finally dispose of the matter, unless the matter of appeal is of such importance that it is warranted. That cannot be
said when the question is one which can be decided and has been decided according to principles well settled in this
Commission and in the courts of this country.

77 The Full Bench was referred to Coal and Allied Operations Pty Ltd and Australian Industrial Relations Commission and
Others [2000] 203 CLR 194 where there was reference to s.45(2) of the Workplace Relations Act 1996 (Cth) which is in
similar terms to s.49(2)(a).
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78 That case was concerned with a discretionary decision, the powers of the Full Bench of the Australian Industrial Relations
Commission on appeal, and the power of the High Court to correct the Full Bench on mandamus or prohibition.

79 It does not, in my opinion, assist, in this case, where the question was whether the matter of appeal was of such importance that
in the public interest an appeal should lie. The nature of the jurisdiction and power on appeal was not the question nor relevant.

80 It is, in my opinion, not an answer either to say that there is merit in the appeal. If that were so, then s.49(2a) of the Act would
be manifestly otiose. That consideration, however, will be a relevant factor since an appeal which has no merit cannot by
definition raise a matter which is of such importance that in the public interest an appeal should lie. That is because, prima
facie, an appeal against a finding should not therefore lie.

81 I would add that on the submissions made there would not appear to be a strong case on appeal on the grounds pleaded and on
a fair reading of the reasons. However, that question remains for me very much an open one, because the submissions
necessarily did not address the grounds in detail.

82 For those reasons, it was not established to me that the matter was of such importance that in the public interest an appeal
should lie within the meaning of s.49(2a) of the Act.

FINALLY
83 For those reasons I agreed with my colleagues to dismiss the appeal.
COMMISSIONER J F GREGOR�
84 I have read the reasons for decision of His Honour the President. I agree with those reasons and have nothing to add.
COMMISSIONER P E SCOTT�
85 I have read the benefit of reading the Reasons for Decision of His Honour, the President. I agree that the matter the subject of

the appeal was not of such importance that in the public interest an appeal should lie. Accordingly, the requirements of s.49(2a)
of the Industrial Relations Act 1979 have not been met. I agree that the appeal should be dismissed.

THE PRESIDENT�
86 For those reasons the Full Bench dismissed the appeal.

Order accordingly
_________
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Order
This appeal having come on for hearing before the Full Bench on the 22nd day of August 2002, and having heard Mr R Hooker (of
Counsel), by leave, and with him Mr T M Retallack (of Counsel), by leave, on behalf of the appellant, and Mr N D C Dillon (of
Counsel), by leave, and with him Ms H Ketley (of Counsel), by leave, on behalf of the respondent, and the Full Bench having
determined that its reasons for decision will issue at a future date, it is this day the 22nd day of August 2002, ordered by the Full
Bench that Appeal FBA 20 of 2002 be and is hereby dismissed.

By the Full Bench
 (Sgd.) P. J. SHARKEY,

President.
____________________
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Decision Appeal dismissed
Representation
Appellant Mr G McCorry, as agent
Respondent Mr Rene L Le Miere QC and Mr D S Sash (of Counsel), by leave
_________________________________________________________________________________________________________

Reasons for Decision
THE PRESIDENT�

INTRODUCTION
1 This is an appeal by the above named appellant, Noel Leonard Knight, against the decision of the Commission, constituted by

a single Commissioner, made on 15 February 2002 in matter No 1248 of 2001. The appeal is brought under s.49 of the
Industrial Relations Act 1979 (as amended) (hereinafter referred to as �the Act�).

2 The decision appealed against is contained in an order of the Commission made on 15 February 2002 in application
No 1248 of 2001. By that decision the Commissioner at first instance dismissed an application made by Mr Knight pursuant to
s.29(1)(b)(ii) of the Act.

GROUNDS OF APPEAL
3 The grounds of the appeal are as follows:-

�1. The learned Commissioner erred in fact and in law in finding that the terms of clause 4.3 and 4.4 of the
employment agreement were ambiguous and that therefore evidence of pre-contractual discussions was
admissible, in that�
a. The Appellant and the Respondent both agreed that the clauses were not ambiguous;
b. A proper construction of clause 30.3(c)(iii) of the employment agreement (incorporated into

clause 4.3) does not give rise to any ambiguity; the clause merely specifies the rate of pay for the
purpose of calculating redundancy entitlements while clause 4.4 specifies the period of service to be
taken into consideration for the purpose calculating redundancy entitlements;

 2. In the alternative, the learned Commissioner erred in fact and in law in finding that the evidence of the pre-
contractual discussions amounted to an exception (of the kind referred to by Mason J in Codelfa
Construction Pty Ltd -v- State Rail Authority of NSW (1982) 149 CLR 337 at 352-353) to the principle that
it is the presumed intention of the parties rather than their actual intention that is to prevail, in that the
evidence was that the Respondent refused to modify any of the text of the employment agreement, rather
than refused to agree to changes in substantive rights conferred by the agreement- the employee proposed
modifications being designed to clarify the terms of the agreement rather than alter the rights conferred.

 3. The learned Commissioner erred in fact and in law in finding that even if there was no ambiguity the
Appellant had not made out a case that he was entitled to payment in respect of pro-rata annual leave, in
that�
a) Clause 9.5 of the agreement expressly provides that annual leave must be taken as soon as

reasonably practicable after the expiration of the year for which it accrues unless other agreed
arrangements had been made;

b) In the absence of �other agreed arrangements� the Appellant had no entitlement to take any of the
annual leave that - if he had continued working to the end of the 2 year guaranteed employment
period - would have accrued in the 12 months prior to the last day of the guaranteed employment
period and no entitlement to take any annual leave that accrued in the first year until after the first
anniversary date of the commencement of the guaranteed employment period;

c) There was no evidence that any �other agreed arrangements� had been made between the Appellant
and the Respondent;

d) It is irrelevant that the Appellant may have been entitled to take annual leave during the 2 year
guaranteed employment period if the entirety of any annual leave that was so taken was accrued
during a period of service prior to the guaranteed employment period commencing; and

e) The Appellant�s legal position in respect of annual leave entitlements for service during the
guaranteed employment period are identical to his position in respect of long service leave, a claim
which the Commissioner would have allowed.

4. The learned Commissioner erred in fact and in law in finding that clause 4.3 of the employment agreement
did not require the Respondent to pay to or on behalf of the Appellant, the employer contributions that
would otherwise have been made to the Appellant�s superannuation fund for the balance of the 2 year
guaranteed employment period, in that�
a) the learned Commissioner considered only whether or not the superannuation contributions formed

part of the Appellant�s salary and not whether they were due by way of compensation in accordance
with Clause 4.3 of the employment agreement;

b) Clause 4.3 of the employment agreement required the Respondent to compensate the Appellant � in
the event of early termination � on a pro-rata basis for the remainder of the guaranteed employment
period;

c) The compensation was expressed to �include� salary, which in the context of the clause, is not a
word of limitation and implies that compensation is not limited to salary; and

d) The use of the expression �compensation on a pro-rata basis� in Clause 4.3 implies that the overall
intent of the clause was to put the Appellant in the same position he would have been if the entire
two year guaranteed employment period had been worked, which would require the superannuation
contributions to have been made in addition to the payment of salary.

ORDERS SOUGHT
1. The appeal be upheld.
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2. The orders of the Commission be set aside and in lieu thereof it be ordered that the Respondent pay to the
Appellant contractual benefits in the amount of�

a) $3,500 in respect of the long service leave component of the contractual benefit;
b) $8,167 in respect of the annual leave component of the contractual benefit; and
c) $12,791 in respect of the superannuation component of the contractual benefit.�

BACKGROUND
4 Noel Leonard Knight (the above named appellant, and hereinafter called �Mr Knight�) was the applicant in the proceedings at

first instance and claimed, pursuant to s.29(1)(b)(ii)of the Act, that he had not been paid owed benefits to which he was
entitled under a contract of employment with the respondent, not being benefits under an award or an order of the
Commission.

5 He claimed that he was owed benefits which accrued as compensation for time not worked from 2 June 2001 until 16 October
2002. The benefits claimed were:-

(a) $3,500 an amount claimed and calculated pro-rata for long service leave
(b) $8,167 an amount claimed and calculated pro-rata as annual leave
(c) $12,791 an amount claimed and calculated pro-rata for superannuation contributions.

6 These amounts were amounts said to be prescribed as compensation payable pursuant to a contract of employment in writing,
between the parties hereinafter referred to as �the 2000 agreement�.

7 He had been employed by Alinta Gas Ltd, the above named respondent, but that employment ceased on 1 June 2001. He had
previous to that been employed by Alinta Gas Ltd from 1966 to 1 June 2001 when he was made redundant and retrenched.

8 His case was that he was owed the abovementioned sums pursuant to the express terms of his contract of employment which
guaranteed him employment until 16 October 2002 or compensation to be assessed as if he worked until 16 October 2002.

9 It was common ground that when his employment ceased on 1 June 2001 he was paid 71.60 weeks salary calculated at the rate
of his base salary that he would have received if he had worked from 2 June 2001 until 16 October 2002. He was also paid
205.97 hours pay as pro-rata long service leave and 846.25 hours pay as accrued annual leave. It was alleged that he was made
redundant about 16 months before the expiry of the guaranteed two year period. That he was made redundant was not in issue
on this appeal.

10 Payments for pro-rata long service leave and accrued annual leave were calculated and paid until the date his employment
ended, namely 1 June 2001.

11 The appellant had been employed by the company and its predecessors which were the public utilities the Gas Corporation and
the State Energy Commission of Western Australia from 5 December 1966 until 1 June 2001.

12 At the time that his employment ceased he was employed as a gas supply administrator. During the time of his employment he
was a party to more than one common law employment agreement.

13 On 31 January 1999, he and other employees entered into a written common law agreement with his employer, that agreement
being entitled �Alinta Gas Employment Agreement 1999�, hereinafter called �the 1999 agreement�.

14 Both the agreements referred to hereinafter were common law agreements entered into by employees to cover their terms and
conditions during the two year transitional period. They were also submitted on appeal to have the same effect as a Federal
award, although what that effect was and what followed from it were it the case, was not at all made clear.

15 Pursuant to clause 29.3(c) of the 1999 agreement a number of payments were required to be made to him in the event that he
was made redundant. Clause 29.3(c) provides:-

�If the Employee�s employment is terminated due to redundancy, the redundancy payment will be calculated as
follows�
(i) twelve weeks pay, in lieu of notice plus three weeks pay for each completed year of continuous service

(also taking into account previous continuous service with SECWA if the Employee transferred to
AlintaGas from SECWA);

(ii) calculations will be based on the Employee�s substantive classified ordinary rate of pay at the date of
termination; and

(iii) all accrued annual leave and long service leave will be paid out, including pro rata entitlements based on the
Employee�s substantive classified ordinary rate of pay at the date of termination. If the Employee has less
than three years of service the Employee will not be eligible for pro rata long service leave entitlements.�

16 Some time after that, an agreement was entered into for the �transfer� of employees from the Gas Corporation to the
respondent when Alinta Gas became a public company following its purchase of the Gas Corporation operation.

17 Agreed transitional arrangements which were said to have been reached in principle, were as follows (see �News Brief�, No 8,
20 January 2000 � Sale of AlintaGas Employee Issues Update � Newsletter to all employees from the Public Affairs Branch):-

�A two-year employment guarantee from the point of sale with a redundancy package of twelve weeks in lieu of
notice plus three weeks for each year of service uncapped. The two-year employment guarantee will be couched in
the same terms as the DBNGP employment guarantee,�

18 There was an agreement called the DBNGP Employment Guarantee which is, in fact, the �Dampier to Bunbury Natural Gas
Pipeline Agreement 1997� which was an agreement certified pursuant to the Workplace Relations Act 1996 by Senior Deputy
President Polites on 19 February 1998. That agreement was not germane to the resolution of the issues in this appeal, however,
it was common ground that it provided, inter alia, by clause 7.3 as follows:-

�If an employee is terminated by the Employer for any reason, other than a valid reason relating to the employee�s
capacity or conduct, before the period of two years guaranteed employment has been completed, the Employer will
compensate the employee on a pro rata basis for the remainder of the period not employed. The compensation will
include any salary and work related allowances the employee would otherwise have earned and the provisions of
Clause 13 of this Agreement shall apply.�

19 Clause 13 of that agreement provided:-
�When an employee is terminated due to redundancy, the employee shall be entitled to 12 weeks pay inclusive of
the prescribed period of notice and an additional three weeks severance pay for each completed year of service.
The payment provided herein shall be in addition to any payment for accrued annual leave, long service leave, or
superannuation that may be due.�
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20 Sometime prior to June 2000 the appellant and other permanent employees of the Gas Corporation were provided with a draft
of a new proposed contract of employment, by the respondent. Clause 4 of that proposed 2000 agreement was significant and I
will refer to its terms hereinafter.

21 Clause 30.3(c) of the proposed agreement prescribed a formula for payment of redundancy pay and it contained the same
terms as clause 29.3(c) of the 1999 agreement to which I have referred above.

22 Mr Knight, together with a number of other employees in the trading division of Alinta Gas, wrote on 2 June 2000 to
Mr Kevin Bishop, then acting general manager of trading, raising a number of issues in respect to the proposed contract.

23 Mr J Cahill, Acting Chief Executive Officer of Alinta Gas, responded on 6 June 2000 and advised the appellant and the other
employees that it was neither practical nor appropriate to attempt to negotiate individual employment contracts with
employees at the time whilst the transition from government to public ownership was ongoing. He said that that was a matter
which could be reviewed after the sale process was completed.

24 In a letter dated 14 June 2000, the appellant and the other employees in the trading division of Alinta Gas Ltd wrote to Mr J
Cahill, Acting Chief Executive Officer, raising a number of issues in respect of the proposed agreement and attaching a paper
setting out a number of matters, including a suggested redraft of clause 4.3 of the proposed agreement. In a paper provided to
Mr J Cahill dated 14 June 2000 entitled �Issues associated with offer of employment� the employees suggested that the last
sentence of clause 4.3 of the contract should be replaced with the following:-

�The compensation will include any salary the employee would otherwise have earned and all entitlements,
including annual leave and long service leave, that would have accrued had the employee been employed
continuously up to the date this employment guarantee lapses. The provision of clause 30-redundancy shall also
apply.�

25 There was evidence of what occurred at a meeting on 30 June 2000 between various managers of Alinta Gas Ltd, and various
employees of Alinta Gas Ltd including Mr Knight, from the trading division. The evidence is recited in paragraph 9 of the
reasons for decision of the Commissioner as follows:-

�Mr James Hennessy, General Manager, Regulatory Affairs, Supply and Strategy met with the Applicant and other
members of the Trading Division on 30 June 2000. At that meeting Mr Nigel Philip, the General Manager of the
Trading Division, advised the Applicant that he had a directive from the Respondent that it would not agree to
amend the contract to include any of the amendments proposed by the employees. The Applicant testified that Mr
Philip said that (Clause 4) �was only a salary guarantee�. The Applicant also testified that Mr Hennessy made a
similar comment at that meeting but that he (Mr Hennessy) also said that �the employees, the way it�s written, have
a very good case that it�s not written as if it�s an employee guarantee, this is actually more than that, and if the
employees wanted to take it further then they would have very good grounds to do so. And that was Mr Hennessy�s
comment, so I was more than happy to sign it on that basis.� Mr Hennessy testified that he recalled telling the
Applicant that there would be no changes to the contract and he (the Applicant) would have to sign the contract or
not at all. After the meeting the Applicant executed a contract in the form proposed by the Respondent.�

26 The Alinta Gas Ltd employment agreement 2000 was executed by the appellant and other employees on 6 and 14 July 2000. It
was entered into in anticipation of what was then called �The Gas Corporation� sale, ((ie) the sale to Alinta Gas Ltd of the Gas
Corporation operation).

27 Indeed, the agreement expressly provided in clause 2.1 that the 2000 agreement arose from the sale of the Gas Corporation.
Further, the agreement recited that, in anticipation of the sale, agreement had been reached between the parties on employee
transitional arrangements.

28 Significantly, except for some minor changes to the operation of the agreement in clause 2, and the insertion of clause 4, the
2000 agreement contained the same terms as the 1999 agreement.

29 The respondent sought to adduce evidence from Mr Gregory Larkin, a human resource consultant, as to what the respondent
intended by the words used in clause 4.3 and 4.4 of the 2000 agreement meant. The appellant objected to the admissibility of
the evidence and the evidence was led on the basis that the Commissioner would rule on its admissibility at the conclusion of
the case.

30 There was a similar objection to the evidence given by Mr Hennessey in relation to pre-contract negotiations, and, in
particular, the appellant objected to the admissibility of the contents of the document entitled �Issues associated with the offer
of employment� and the matters raised at the meeting on 30 June 2000.

FINDINGS
31 Both parties contended that clause 4.3 and 4.4 were not ambiguous.
32 For the reasons given, the Commissioner at first instance found in paragraphs 20 and 21 of the reasons for decision that

clause 4.3 and 4.4 were ambiguous and that the evidence set out in paragraphs 8 and 9 of the reasons for decision was
admissible. That evidence was the evidence of the letter written by the employees, the evidence of what Mr J Cahill had said to
them, and what Mr Hennessey and Mr Philip had said to them.

33 For convenience I reproduce paragraphs 20 and 21 of the reasons for decision (see page 21 of the appeal book (hereinafter
referred to as �AB�)):-

�20 In YZ Finance Co Pty Ltd v Cummings (1964) 109 CLR 395 at 401-2 Kitto J observed in a case concerning
interpretation of a statutory provision�

� � Unlike the verb �means�, �includes� has no exclusive force of its own. It indicates that the
whole of its object is within its subject, but not that its object is the whole of its subject. Whether its
object is the whole of its subject is a question of the true construction of the entire provision in
which the word appears. ��

In this matter, the word �includes� in Clause 4.3 is imprecise as it gives no clear indication of what is
included, other than salary and the provisions of Clause 30. Clause 4.4 does not further clarify what is
included. I also note that the application of Clause 30 is cast in mandatory terms in that Clause 4.3 provides,
�and the provisions of Clause 30 - Redundancy shall apply�. Further, in my view there is a conflict between
Clause 4.4 and Clause 30.3(iii), in that prima facie the words �calculations will, for all purposes be based on
the assumption the employee had worked the two year period� were to have the effect that (leaving aside
any superannuation payments), all payments made on cessation of employment, that is all payments of
salary, annual leave, long service leave are to be calculated as if the Applicant terminated his employment
on 16 October 2002. However this construction is at odds with the express terms of Clause 30.3(iii) (which
is incorporated into Clause 4.3). Clause 30.3(iii) clearly provides that as part of redundancy pay, all accrued
annual leave and long service leave including pro rata entitlements will be paid out, including pro rata
entitlements based on the employee�s ordinary rate of pay at the date of termination.
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 21 Accordingly I have reached the view that Clauses 4.3 and 4.4 are ambiguous and the evidence set out in
paragraphs 8 and 9 of these reasons is admissible. This evidence shows that the Respondent rejected the
suggestion made by the Applicant and fellow employees that in the event of redundancy, employees who
are parties to the 2000 Agreement would be paid pro rata annual leave and pro rata long service leave until
16 October 2002. I accept the submission made on behalf of the Applicant that the evidence of Mr Cahill
set out in paragraph 12 of these reasons is inadmissible.�

34 The Commissioner then went on to hold that the evidence showed that the respondent rejected the suggestion made by the
appellant and fellow employees that in the event of redundancy, employees who are parties to the 2000 agreement would be
paid pro-rata annual leave and pro-rata long service leave until 16 October 2002. The Commissioner therefore accepted the
submission made on behalf of the appellant that the evidence of Mr Cahill set out in paragraph 12 of the reasons was
inadmissible.

35 She then went on to hold that if she were wrong in holding that clause 4.3 and 4.4 are ambiguous and that the appellant�s
argument as to the meaning of clause 4.3 and 4.4 is the proper construction then the appellant was unable to make out a case
that he is owed pro-rata annual leave. This was because an entitlement to annual leave is an entitlement to take paid leave
within a period of service.

36 The Commissioner also found that the appellant had not made out a case that he would have taken no leave from the beginning
of June 2001 until 16 October 2002. Further, the Commissioner found that the evidence established that but for the redundancy
in June 2001 the appellant would have taken 10 days annual leave. The appellant gave evidence that he had accrued a
substantial amount of annual leave, but gave no evidence as to whether but for being made redundant he had intended or not
intended to take further annual leave in 2001 or in 2002.

37 The Commissioner observed that she would have allowed his claim for pro-rata long service as the facts established that even
if the appellant had worked until 16 October 2002 he had no entitlements to take long service as such paid leave had not
accrued.

38 The Commissioner then went on to hold that superannuation contributions of 12% are not �salary� within the meaning of
clause 4.3 of the 2000 agreement.

39 This interpretation was arrived at relying on the Totalisation Agency Board v Fisher (1997) 77 WAIG 1889.
RELEVANT CLAUSES OF THE 2000 AGREEMENT

40 For convenience I reproduce hereunder the relevant clauses of the 2000 agreement namely clauses 4, 9.3, 9.5, 12.1, 12.2, 12.3,
17.1, 25.1(a), 30.3(c)(iii), 30.3(d) and special conditions clause 10(13) (see page 84 (AB)):-

41 Clause 4 provided as follows:-
�4.1 This clause shall apply to employees previously employed by the Gas Corporation, and who have

subsequently accepted the offer of employment to transfer to AlintaGas Limited prior to the sale of the Gas
Corporation. Employees employed after the sale completion date are not affected by this Clause.

 4.2 Subject to a termination of employment based on a valid reason relating to the Employee�s capacity or
conduct, each Employee is guaranteed two years employment from the date of sale in their current position
and their current terms and conditions of employment.

 4.3 If an Employee is terminated by AlintaGas for any reason, other than a valid reason relating to the
Employee�s capacity or conduct, before the period of two years guaranteed employment has been
completed, AlintaGas will compensate the Employee on a pro rata basis for the remainder of the period not
employed. The compensation will include any salary the Employee would otherwise have earned and the
provisions of Clause 30- Redundancy shall apply.

 4.4 For redundancy, calculations will, for all purposes be based on the assumption the Employee had worked
the full two year period from the sale completion date, in addition to the previous continuous service
provided with the State Electricity Commission (SEC), the State Energy Commission of Western Australia
(SEC WA) and the Gas Corporation.�

42 Clause 9.3 and 9.5 provided as follows:-
�9.3 (a) Annual leave shall be exclusive of the public holidays specified in this Agreement.

(b) Should any public holiday occur during any period of annual leave taken by the Employee, it shall
treated as a public holiday and the annual leave shall be taken around it.

(c) Approved periods of absence from work through work related accidents shall not interrupt
continuity of service, but the first six months only of any such absence shall count as service when
calculating the Employee�s annual leave entitlement.

 9.5 Annual leave must be taken as soon as reasonably practicable after the expiration of the year for which it
accrues, unless other agreed arrangements have been made between AlintaGas and the Employee. In
accordance with this clause, AlintaGas may direct the Employee to take any accrued and untaken annual
leave in excess of 150 hours.�

43 Clause 12.1, 12.2 and 12.3 provided as follows�
�12.1 (a) The Employee shall accrue an entitlement to 487.5 hours long service leave following the

completion of ten years� continuous service and the completion of each subsequent seven years�
continuous service.

(b) If the Employee was in the employ of the Gas Corporation on 24 March 1997, the first period of
long service leave shall accrue or shall have accrued after the first seven years of continuos service.

 12.2 If the Employee�s employment is terminated:-
(a) by AlintaGas for any reason other than the Employee�s serious and wilful misconduct; or
(b) by the Employee on account of illness, incapacity or domestic or other pressing necessity; or
(c) by reason of the death of the Employee
and at the time of termination the Employee has completed at leat three years� continuous service, the
Employee shall be entitled to a pro-rata amount of long service leave on the basis of 487.5 hours for seven
years� or ten years� continuous service, as the case may be in accordance with clause 12.1.

 12.3 Long service leave must be taken as soon as reasonably practicable after the date on which it accrues,
unless other arrangements have been agreed between AlintaGas and the Employee.�
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44 Clause 17.1 provided as follows:-
�17.1 Salary will be paid fortnightly into a bank account, credit union or other account agreed between AlintaGas

and the Employee on the Employees� usual pay day.�
45 Clause 25.1(a) provided as follows:-

�25.1 (a) The rate of pay applicable to the Employee shall be the rate of pay specified below for the level the
Employee is classified as�

LEVEL 1 Column 1 Column 2 Column 3 Column 4
$ p.a. $ p.a. $ p.a. $ p.a.

16 years or under 14688 14908 15206 15510
17 years 16807 17059 17400 17748
18 years 19374 19665 20058 20459
19 years 21942 22271 22716 23170
20 years 24511 24879 25377 25885�

46 Clause 30.3(c)(iii) and 30.3(d) provided as follows:-
�30.3 (c) If the Employee�s employment is terminated due to redundancy, the redundancy payment will be

calculated as follows�
�
(iii) all accrued annual leave and long service leave will be paid out including pro-rata

entitlements based on the Employee�s substantive classified ordinary rate of pay a the date
of termination. If the Employee has less than three years of service the Employee will not be
eligible for pro-rata long service leave entitlements.

 30.3 (d) If the Employee receives a redundancy payment the Employee shall not be eligible to be re-
employed by AlintaGas within one year of his/her employment termination date.�

47 Clause 10(13) provided as follows:-
�(13) Where the Employee contributes 5% of his salary to a superannuation fund, AlintaGas will be required to

contribute an additional 12% of the Employee�s salary to the superannuation fund.�
ISSUES AND CONCLUSIONS

PRINCIPLES
Admission of extrinsic evidence
48 The following principles apply to the admission of extrinsic evidence in relation to the question of interpretation of a written

agreement.
49 Extrinsic evidence cannot be admitted to subtract from, add to, vary or contradict the language of the written instrument (see

Codelfa Construction Pty Ltd v State Rail Authority (NSW) [1982] 149 CLR 337 at 347 per Mason J).
50 A prescription that the parties intended a written document to be the sole and exclusive repository of their agreement is raised

where the document is apparently complete on its face in the sense that it provides �for all matters relevant to the particular
transaction involved� (see L F Thorne and Co Pty Ltd v Thomas Borthwick and Sons (Australasia) Ltd (1956) 56 SR (NSW)
81 (FC) per Street CJ at page 88 and see also Gordon v McGregor [1909] 8 CLR 316).

51 (a) Extrinsic evidence is admissible as an aid to interpretation where there is ambiguity.
(b) That can only be done where the language of the document is ambiguous and the evidence must be of more than

collateral intention.
(c) Relevant extrinsic evidence will be admissible to help the resolution of an ambiguity if a patent or latent ambiguity

is established (see DTR Nominees Pty Ltd v Mona Homes Pty Ltd [1978] 138 CLR 423 and see also Rankin v Scott
Fell and Co [1904] 2 CLR 164 per Griffith CJ at pages 173-174).

Patent ambiguity
52 An ambiguity is patent where the text of the document is manifestly incomplete, defective or self-contradictory, or cannot be

understood without explanation (see Giliberto v Kenny (1983) 57 ALJR 283 (HC) and see also R W Cameron and Co v
L Slutzkin Pty Ltd [1923] 32 CLR 82).

Latent ambiguity
53 A latent ambiguity is shown by reference to extrinsic facts which cast doubt on what is, on the face of it, clear. Evidence of

such facts will be admitted (see Life Insurance Co of Australia Ltd v Phillips [1925] 36 CLR 60 per Isaacs J at page 79).
Interpretation
54 Somewhat axiomatically, there is no scope for interpreting a contract unless there is ambiguity or the words in issue are

otherwise susceptible to more than one meaning (see Codelfa Construction Pty Ltd v State Rail Authority (NSW) (op cit) at
page 352 per Mason J and see also Rankin v Scott Fell and Co (op cit)).

55 There are no strict rules of law governing the interpretation of contracts apart from the relevant rules of evidence. The plain,
ordinary or natural meaning of the words used by the parties to express a term will prevail unless the context warrants
otherwise. However, the process of construction of a contractual provision means more than merely assigning to the words of
a written instrument their plain and ordinary meaning (see Codelfa Construction Pty Ltd v State Rail Authority (NSW) (op cit)
at page 348 per Mason J). The parties� apparent or objective intentions, as evidenced by the context in which they contracted,
control the process of interpretation, an issue which the court necessarily approaches objectively (see The Life Insurance Co.
of Australia Ltd v Phillips [1925] 36 CLR 60).

CONCLUSIONS
56 This was a claim for contractual benefits said to be entitlements of the appellant pursuant to the 2000 agreement which was in

writing and which in its terms was almost identical to the 1999 agreement.
57 The extent of the appellant�s entitlements were dependent on the interpretation of the 2000 agreement. The agreement was

required to be interpreted according to the principles which I have referred to above. The agreement clearly prescribed two
years guaranteed employment for Mr Knight in the event that the Gas Corporation enterprise was sold to another person or
entity.
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58 What occurred, as clause 4.1 makes clear, was that clause 4.1 applied to Mr Knight and to all employees previously employed
by the Gas Corporation who transferred to Alinta Gas Pty Ltd, the above named respondent, before the sale of the Gas
Corporation. Each employee was guaranteed two years employment from the date of sale in their �current position and their
current terms and conditions of employment�.

59 Upon a fair reading, and giving each word in clause 4.3 its plain and ordinary meaning, clause 4.3 prescribed that if a person
were �terminated� by Alinta Gas for any reason except �a valid reason relating to the employee�s capacity or conduct� before
the two year guaranteed employment had been completed, then Alinta Gas would compensate the employee on a �pro-rata
basis� for the remainder of the period not employed.

60 In Mr Knight�s case, the period was 16 months. Thus, that clause, read on its own, clearly prescribes that an amount of
compensation would be paid to be calculated pro-rata, that is to be calculated for the period of the guaranteed employment
during which he would no longer be employed. Next, that clause prescribes that the amount of compensation would not
include any salary which he would otherwise have earned, that is during the period of the two years after his employment was
terminated.

61 The clause also provides that the provisions of clause 30 � Redundancy, apply.
62 Clause 4.4 quite clearly prescribes that the calculation of a redundancy payment there would be taken into account and

assumed as being worked a period of two years from the sale completion date, as well as periods of service previously served
with the SEC, SECWA and the Gas Corporation. Thus, there would be paid for a redundancy payment an amount calculated
on two years service after the sale completion date and previous continuous service with the entities to which I have referred
above.

63 Two elements of compensation were, of course, prescribed:-
(a) One element was salary which would otherwise have been earned but for the termination of employment ((ie)

earned during the two year period).
(b) The other component was a redundancy payment as calculated as prescribed by clause 30 and calculated, too, in

accordance with clause 4.4.
64 Clause 30 defines what redundancy is, and, in particular, that the employee will be redundant if Alinta Gas does not require his

or her position to be filled (see clause 30.1(a)).
65 It was not in dispute that Mr Knight�s position was made redundant and that he was retrenched.
66 Thus, clause 30.3(c), which prescribes the method of calculating a redundancy payment, applies.
67 It is necessary to interpret that clause, too. The clause prescribes the calculation of a redundancy payment as follows:-

(a) The employee is to be paid 12 weeks pay in lieu of notice �plus� three weeks pay for each completed year of
continuous service, including the two years �guaranteed employment�, and also taking into account at the point of
sale the previous service with the entities which I have referred to and which are referred to in clause 4 of the
agreement.

(b) The clause also provides that calculations will be based on the employee�s substantive classified ordinary rate of
pay at the date of termination.

68 Those provisions are quite clear.
69 Clause 30.3(c)(iii) is a somewhat different clause. That purports to provide as part of the process of calculation of redundancy

payment that all accrued annual leave and long service leave is to be paid out to include all pro-rata annual entitlements based
on the employee�s substantive classified ordinary rate of pay.

70 Although that clause purports to prescribe what shall be part of the redundancy payment it clearly does not so prescribe. In
ordinary clear terms clause 30.3(c)(iii) does prescribe, that all accrued annual leave and long service leave will be paid out. It
requires that the entitlements to long service leave, including pro-rata entitlements to the same, will only exist as an
entitlement if more than three years of service have been completed.

71 However, it specifically and separately prescribes that there will be separate payment out.
72 Clause 9.3 and 9.5 respectively confer long service leave and annual leave entitlements. These are entitlements separately

conferred on an employee under the 2000 agreement and, inter alia, prescribe what �accrued but untaken� annual leave will be
paid on termination of employment.

73 Clause 12 prescribes long service leave entitlements and what they are and when the same accrue. It is clear by virtue of clause
12.3 that long service leave is to be taken as soon as is reasonably practicable (see also clause 12.6).

74 Further, accrued long service leave in excess of 500 hours by the same clause, clause 12, may by agreement between Alinta
Gas and the employee be paid out to the employee. Accordingly, both those benefits are not, and are plainly not, part of the
redundancy payment or prescribed to be part of the mode of calculating it. I should add, as Mr McCorry properly conceded,
that the entitlements which Mr Knight is claiming for long service leave and annual leave are not entitlements which arise
from clause 4.3.

75 Further, whilst the two year guaranteed period of service is to be used for the purpose of calculating a redundancy payment, it
is not so prescribed for the purpose of calculating what are long service leave and annual leave entitlements.

76 Those calculations are the provinces of clauses 9 and 12. If it was intended that the two years �guaranteed employment period�
was to be taken into account in calculating those entitlements, then clauses 9, 12 and 30.3(c)(iii) would surely have said so and
those provisions specifically do not so say.

77 By the word �accrued� it is clearly meant that only leave which is accrued according to the prescriptions in clauses 9 and 12 at
the time of the termination of employment, is the leave referred to.

78 Those words are not at all any expression of an entitlement to leave that Mr Knight may have applied for before his
employment was terminated and which he was to take after the date on which, in fact, his services were terminated.

79 Put shortly, there was no provision in the contract which prescribed that any period of the two year period which he did not
work because his employment was terminated before the two year �guaranteed period� expired, could be taken into account
for the purpose of calculating his annual leave or long service leave entitlements. There is nothing express or implied in the
agreement which would lead to that conclusion.

80 The express terms of clause 30.3(c)(iii), which is applied by clause 4.3, also most expressly provides that accrued annual leave
and long service leave, including pro-rata entitlements, are to be paid out at the date of termination and no more.

81 They are not to be read, on any fair reading of the agreement, as a whole and the relevant clauses as being part of the
redundancy payment calculations.
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82 In my view, clause 4.4 is clearly directed only to what calculations are to be made to arrive at a redundancy �payment� and
take no account of separately prescribed entitlements under clauses 9 and 12.

83 Clause 4.4 plainly prescribes that the calculations will be �for redundancy�. In my opinion, and I emphasise it on a fair
reading, clause 30.3(c)(iii) does not prescribe how to calculate a redundancy payment, but requires the payment out separately
calculated of separately prescribed entitlements to long service leave and annual leave.

84 The use of the word �include� in clause 4.3 is clear. The word enables the clause to prescribe, when read with the whole of
clause 4, including clause 4.4, that there will be compensation, what the compensation is to be composed of, namely salary
which would otherwise have been earned for example, and it prescribes the operation of clause 30 as applying.

85 There is a clear exclusion by omission of any entitlement pursuant to clause 4.4 and clause 30 of any amount of long service
leave benefit or annual service leave benefit calculated on any part of the year not worked.

86 Further, these payments are clearly not part of any redundancy payment or otherwise any part of the �compensation�
prescribed. The phrase �for all purposes� cannot take the matter beyond the limits which clause 30.3(c)(iii) prescribes when
read with clauses 9, 12 and clause 4 as a whole.

87 Redundancy payments in their plain terms, and as supported by the context are restricted to payments by way of notice of
termination and severance pay calculated on the payment of an amount which is the total payable for each year of service
completed, by way of severance pay. (As to what constitutes severance pay and notice see Hot Copper v Saab 81 WAIG
2704 (FB)).

88 Given that meaning, which is its accepted meaning, it is plain that calculations for the purposes of arriving at compensation are
limited to the calculation of what is service for the calculation of redundancy payments. It will be clear from what I have just
said that there is not a patent or latent ambiguity which requires or permits the admission of extrinsic evidence.

SUPERANNUATION
89 I now turn to the question of whether superannuation contributions of 12% are �salary� within the meaning of clause 4.3 of the

2000 agreement. Mr Knight�s evidence was that up until the time of the termination of his employment he contributed 10% of
his salary to the Alinta Gas Ltd superannuation fund.

90 The Commissioner found, and it was not challenged, that by operation of law the nature of the fund was that no employer or
employee contributions could be made to the fund once his/her employment was terminated.

91 At first instance, it was contended that the Commissioner should make an order that the respondent pay to the applicant a sum
of monies equivalent to the 12% contributions which would have been made had he worked the full two year period, ((ie) until
10 October 2002).

92 The word �salary� does not on its plain and ordinary meaning at all include contributions which an employer undertakes to
make to a superannuation fund. These monies are not paid to the employee. They are paid to a fund to ensure that the
employee receives a certain benefit from the fund according to the terms of the superannuation trust deed.

93 The Commissioner referred to the reasons for decision of the Industrial Appeal Court in Totalisation Agency Board v Fisher
(op cit) in which the Industrial Appeal Court held that a �commission only employee� was not paid a �salary� so as to be
regarded as a �salaried employee� within the meaning of the Government Officers Salaries, Allowances and Conditions Award
1989. In that case, Justice Anderson, with whom Scott J agreed, observed at page 1891:-

�If resort is had to case law to ascertain the ordinary meaning of the word salary, I can find nothing in the cases to
which we have been referred including the case mentioned above, which would support the conclusion that the
commission and other entitlements provided for in this Agency Agreement are salary. Both parties relied on the
case of In Re Shine, Ex parte Shine (supra) in support of their opposite contentions. In my opinion the judgments
provide no support for the respondent�s case.�

94 In Re Shine; ex parte Shine [1892] 1 QB 522 at page 529, Bowen LJ said:-
�Salary, I think, must mean a definite payment for personal services arising under some contract, and (to borrow an
expression of my brother Fry) computed by time.�

95 In that same case, Fry LJ said at page 531:-
�Whenever a sum of money has these four characteristics - first, that it is paid for services rendered; secondly, that
it is paid under some contract or appointment; thirdly, that it is computed by time; and fourthly, that it is payable at
a fixed time - I am inclined to think that it is a salary, and not the less so because it is liable to determination at the
will of the payer, or that it is liable to deductions.�

96 However as Scott J points out in Totalisation Agency Board v Fisher (op cit) at page 1891:-
�As the reasons of Anderson J reveal, the word �salary� is used in many different statutes and in different contexts.
It is not possible to discern a singular meaning of the word which would apply to all of the statutory contexts in
which the word appears. The judgement of Fry LJ In Re Shine; Ex parte Shine [1982] 1 QB 522 gives an indication
of the criteria that may be looked at in determining whether or not a particular payment is a salary. The four
characteristics to which Fry LJ refers at 531 are a valuable guide in determining whether or not any payment is a
�salary� for the purpose of a particular statute.�

97 I adopt what Bowen LJ said in Re Shine; ex parte Shine (op cit). What Bowen LJ said, is, in my opinion, applicable whether
the word �salary� appears in a statute, an award or a contract such as this.

98 I therefore apply what Fry LJ said and say that it is quite clear that superannuation contributions are not payments for services
rendered, are not computed by time, are not paid to the appellant and are not part of �salary� as that term appears.

99 Further, clause 25 of the 2000 agreement prescribes what the salary is. It is does not refer to superannuation contributions.
100 The Commissioner at first instance said this in paragraph 27 of her reasons for decision (see page 23 (AB)):-

�In this matter the Commission is not concerned with interpreting a statute or an award. It is necessary to have
regard to whether the meaning of salary can be ascertained from the express terms of the contract. In my view when
regard is had to Special Conditions 1 and 13 of the 2000 Agreement it is clear that the Applicant�s �salary� is an
amount equal to the rates of pay in Clause 25 of the 2000 Agreement for Level 8, Step 3 plus 12%. The amount to
be paid by the Respondent as superannuation was an additional amount of 12% and did not form part of the
Applicant�s salary within the meaning of Special Condition I or Clause 4.3.�

101 For the reasons which I have referred to above, I agree with that finding.
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FINALLY
102 It is not necessary to consider the grounds of appeal or the submissions made further. I have considered all of the submissions

carefully.
103 It follows that it has not been established that the Commissioner at first instance erred in deciding as she did in relation to the

benefits claimed.
COMMISSIONER S WOOD�
104 I have read the reasons for decision of His Honour the President. I agree with those reasons and have nothing to add.
COMMISSIONER J L HARRISON�
105 I have read the reasons for decision of His Honour the President. I agree with those reasons and have nothing to add.
THE PRESIDENT�
106 For those reasons, the grounds of appeal are, in my opinion, not made out and I would dismiss the appeal.

Order accordingly
_________
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Reasons for Decision
THE PRESIDENT:

INTRODUCTION
1 This is an appeal against the decision of the Commission, constituted by a single Commissioner, given on 18 March 2002 in

application No CR 93 of 2001.
2 The decision appealed against is contained in an order made on 18 March 2002, which, formal parts omitted, reads as

follows:�
�THAT the respondent reinstate Mr Brian Godfrey to the rate of pay applicable to a Doughmaker as from 28 March
2001.�

3 The order was deposited on 18 March 2002 and the notice of appeal filed on 8 April 2002.
THE GROUNDS OF APPEAL

4 The appeal is brought on the following grounds as amended by leave upon the hearing of the appeal:�
�1. The Commission erred in law by issuing an order that the Respondent reinstate Mr Brian Godfrey to the rate

of pay applicable to a Doughmaker as from 28 March 2001 given that the Application was lodged in the
Commission on 19 April 2001.

 2. Having correctly found that�
(a) the evidence of the Respondent�s witnesses was credible and honest;
(b) the Applicant and Respondent were bound by the Bakers (Metropolitan) Award No.13 of 1987 (�the

Award�);
(c) the Respondent does not employ bakers in the Award classification of Doughmaker;
(d) the Applicant had not been appointed to the position of Doughmaker; and
(e) the Applicant was not entitled to be paid as a Doughmaker in respect of periods when he did not

perform Doughmaker duties;
the Commission erred in fact and in law by failing to find that the Applicant was not entitled to receive the
Doughmaker�s rate of pay during periods where such work was not, or will not be, performed by the
Applicant.

 3. Having found that the Applicant was not employed in the position of Doughmaker, and thereby having
rejected the basis of the Applicant�s claim, the Commission erred in law by not dismissing the claim or
alternatively erred in law in ordering that the Applicant should be entitled to receive the Doughmaker�s rate
of pay.

 4. Having found there were no credibility issues with regard to the evidence of each witness, the Commission
erred in law in drawing conclusions which were inconsistent with that finding.

 5. The Commission erred in fact and in law in failing to find that the Applicant was required by the terms of
the Award to perform all work for which the Applicant was competent by training and experience to
perform as and when directed by the Respondent to do so.

 6. Having identified the correct test as to industrial fairness, the Commission erred in misapplying the test by
wrongly finding that the Respondent unfairly treated the Applicant in comparison with other employees
performing doughmaking duties.

 7. The Commission erred in the exercise of its discretion concerning the fairness of the Respondent�s actions
through findings which were contrary to, or against the weight of, the evidence in that it�
(a) characterised the actions of Pitman as constituting a �punishment� and �targeting� of the Applicant

in relieving the Applicant of doughmaking duties because he was not �compliant�;
(b) found that the Respondent would be unlikely (with the exception of the Applicant) to have reduced

an employee�s rate of pay once relieved of doughmaking duties;
(c) found that the Respondent knew the Applicant �would object to the early Sunday start�; and
(d) found that the Applicant had not refused to work prior to l0am on Sundays.

 8. The Commission erred in law in failing to take proper account of, or giving proper weight to, the following
evidence and findings in the exercise of its discretion�
(a) a finding by the Commission that it was open for the Respondent to require the Applicant to

commence work prior to 10am on Sundays;
(b) a finding that it was unwise for the Applicant to refuse to perform work prior to 10am on Sundays;
(c) evidence that the Applicant was the only employee performing doughmaking duties who refused to

perform work prior to l0am on Sundays; and
(d) evidence as to the commercial and operational environment of the Respondent�s business.

 9. Having correctly found that the reasons for the Respondent�s decision to relieve the Applicant of regular
doughmaking duties on or about 3 December 2000, and subsequent reduction in pay, included the
Applicant�s admitted refusal to undertake work prior to l0am on Sundays, the Commission erred in law in
finding that the Respondent�s actions were unfair.

10. The Commission should have found that the Respondent�s decision to reduce the Applicant�s rate of pay
constituted an industrially appropriate response in all of the circumstances.

11. The Commission erred in law in denying the Appellant natural justice in that the Commission declared its
view of the case before the Appellant was able to give its closing submissions.�

BACKGROUND
5 The abovenamed respondent organisation of employees, (hereinafter called the �ALHMWU�), the applicant referred to at first

instance, made application to the Commission pursuant to s.44 of the Industrial Relations Act 1979 (as amended) (hereinafter
referred to as �the Act�).

6 The application was lodged in the Commission on 19 April 2001, and came on for conference. It was the subject of two
conciliation conferences, and since the matter was not settled it came before the Commission for hearing and determination,
having been referred pursuant to s.44(9) of the Act. The substance of the application was a complaint �that their member Brian
Godfrey was unfairly terminated from the position of doughmaker on 28 March 2001�.
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7 The ALHMWU�s contention was that Mr Brian Godfrey, who presumably was one of its members, commenced employment
with the appellant on a permanent full-time basis in the position of baker on, or about, 1 August 1988 pursuant to the terms of
the Bakers (Metropolitan) Award No 13 of 1987 (hereinafter referred to as �the award�), and that he was subsequently
appointed to a position as a doughmaker under the award some time during 1988. Further, it was alleged that the appellant�s
decision to adjust his hourly rate of pay in the pay period ending 28 March 2001 was not the remuneration which he would
otherwise be entitled to under his contract of employment.

8 It was then alleged that he was unfairly terminated from the position of doughmaker on 28 March 2001.
9 There are some differences in the relevant parts of the evidence between some of the witnesses. A great deal of evidence was

led about the work done by �doughmakers� and that done by bakers. One must be a baker to become a doughmaker. Some of
the evidence was directed to establish if doughmaking was a more responsible or skilled task or occupation and some to
establishing the contrary.

10 However, there are a large number of central undisputed facts in this matter and some undisputed matters of interpretation of
the award.

11 The appellant was at all material times a bread manufacturer. Mr Godfrey was first employed in the classification as baker.
Since 1988, Mr Godfrey had been employed, and until recent times as a doughmaker, by the appellant. That activity is paid at a
higher rate than that of a baker.

12 Until 2000, he was paid that extra rate as a doughmaker of $13.70 per week. That is more than a person classified as baker
receives or is entitled to.

13 Mr Godfrey had been engaged in the work of doughmaker for about 13 years until February 2001. Out of the 55 bakers
employed by the appellant, at the material times, about six, and for 13 years Mr Godfrey also, were employed as doughmakers.

14 For 13 years he was not only paid at the doughmakers rate, but has received sick leave, annual leave and workers�
compensation payments at that rate.

15 Indeed, at one time, even when Mr Godfrey was absent from work because of an injury in respect of which he was paid
workers� compensation benefits, he was paid at the �doughmakers rates of pay�. What those are and what a doughmaker is I
will consider later in these reasons.

16 It should also be added that for some five years Mr Godfrey has been the union delegate ((ie) the respondent�s delegate), at the
appellant�s premises.

17 He has, on his own evidence, which was accepted, and, indeed, which was not contradicted, been actively involved, as a
delegate, in many disputes, the latest, at the time of the hearing of the application involving alleged breaches of the award by
the appellant in relation to the failure to pay shift penalties during Easter, and another dispute in relation to the question of �an
hour accrued daily for the RDO�.

18 It is clear that a number of bakers employed by the appellant have occupied the doughmaker role for some time, including
Mr Victor Ashman who has done so for about 30 years, Mr Paul Costa, for about 10 years and Messrs Marcus and Bradley
Smith for five years each respectively. Mr Godfrey, as I have already said, occupied that role for 13 years.

19 It is also clear that there has been no history of removal of persons from that role in the manner in which Mr Godfrey was
removed. They have ceased voluntarily or been removed for incompetence. There was no suggestion at all that Mr Godfrey
was or is incompetent, save that Mr Pitman alleged in evidence that there was a lack of co-operation on his part, referring
specifically to his not being willing to train staff. It is fair to say that that suggestion was not put to Mr Godfrey in cross-
examination as the Commissioner properly observed.

20 In addition, it was not expressed to him at the time that he was �removed� from the position of doughmaker.
21 There was evidence that bakers are rotated between positions. However, the evidence was that the experienced and long term

doughmakers, including Mr Godfrey, were not.
22 In December 2000, he returned from annual leave which he had taken in October and November 2000, and discovered that

another baker had taken over his role as doughmaker in the Number 2 Bread Plant. The explanation given in evidence by
Mr Darryl Frederick Pitman, the Production Manager, was that this person had been in this position for only six weeks and it
was decided not to move him.

23 However, until March 2001, Mr Godfrey carried out bread making duties on both a full-time and relief basis but was paid as a
doughmaker.

24 It was in about February 2001 that Mr Pitman, the Production Manager, and Mr Godfrey had a conversation. Mr Pitman asked
Mr Godfrey if he would commence work on a Sunday before the award prescribed starting time of 10.00 am. This Mr Godfrey
declined to do. He declined to do so after explaining to Mr Pitman that the company and the union (the appellant and the
respondent) had not been able to reach agreement about the hourly rate to be paid for such work if undertaken before 10.00 am
on Sundays.

25 He offered, by way of attempting to resolve the matter, to work the nightshift, commencing on Saturday evenings, thus
preventing him from being involved in this problem.

26 He was then told by Mr Pitman that he could no longer continue in the Pitta plant where he was a doughmaker and
consequently he no longer occupied what he called his �doughmaking position�. There was no evidence of any explanation
being given to him for this action being taken. There was no evidence that he had ever been asked before to work before
10.00 am on a Sunday.

27 There was no history, he said, and it was not denied, of any doughmaker having been �demoted� without his consent.
28 Further, he complained that not only had his earnings been reduced but his role and status as a qualified baker had also been

reduced. That is not denied except by the implication, in evidence, that he was being �rotated�.
29 I do not think that the reduction in role and pay of an employee from a long term role can properly be called �rotation�,

although it was sought to be justified as such. In any event, I do not think that it can properly and justifiably be called
�rotation� to terminate a person�s occupation of one classification and move him to a lower paid classification. That is more
consistent with the finding that he was terminated from his position as a doughmaker. He, of course, was not informed
expressly why this was done. He was not informed at all, either, why it was unacceptable for him to work the Saturday evening
shift in lieu of Sunday morning.

30 The action taken in the matter was sought to be justified in the hearing, too, on the basis that he had not complied with his
contract of employment by refusing to work overtime on Sunday mornings.

31 He said that he was not advised of the reason for this action, and that assertion in evidence was not denied. For example, his
being taken off doughmaking was not expressed to be because of his lack of co-operation. He said that he could only assume
that it was on the basis of his involvement with the union �and being prominent in relation to members (sic) issues of concern
with the union�. That, of course, was not evidence of any weight because it was Mr Godfrey�s conjecture only.
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32 On 19 April 2001, the respondent union filed the application at first instance pursuant to s.44 of the Act. These proceedings
were heard at first instance on 18 October 2001 and 5 December 2001.

33 It was on 5 July 2001, while the matter remained undecided in the Commission, that Mr Pitman asked Mr Godfrey whether he
would be interested in a doughmaking position coming up in three to four weeks and requiring his response by 9 July 2001.
Again, this meant a Sunday start before 10.00 am, which Mr Pitman clearly knew, and Mr Pitman also clearly knew his views
in relation to that issue.

34 Not surprisingly, whilst the matter was being decided, Mr Godfrey, as Mr Pitman agreed he did, said that he was going to
contact the union and get their advice. Understandably, he intended to do so, he said, because he was unsure what �the offer�
meant, given the case before the Commission. He did seek that advice from the respondent organisation, which wrote a letter
seeking clarification of what was actually on offer.

35 Mr Pitman said that because Mr Godfrey did not respond he gave the job to someone else. In fact, and what was not denied, the
union responded by letter on his behalf, and there is no evidence at all that the union�s letter which dealt with the matter was
considered or responded to by or on behalf of the appellant before any decision was made to offer someone else the position.

36 Mr Godfrey made it clear in evidence that he believed Mr Pitman�s offer was more about setting him up to refuse the position
rather than a genuine attempt to resolve the dispute. That that might be the case was not denied in evidence.

THE AWARD
37 It is necessary to consider the award in its relevant parts. The following definitions are relevant.
38 Clause 6(1) of the award provides as follows:-

�(1) �Baker� shall mean an employee who�
(a) Is competent by training and experience to perform and who may be required to perform any or all

of the operations involved in the baking of bread. Such operations, without limiting the definition,
include the mixing, handling, moulding or baking of dough. Provided that such a baker may be
required by the employer to perform any general work in connection with the bakehouse.

(b) A person who was employed and paid as a Baker at the time this award comes into operation and
whilst he continues in that employment.�

39 Clause 6(5) provides as follows:-
�(5) �Making a dough� shall include all work incidental to, preparing for, and finishing off the work of a

doughmaker.�
40  Under clause 8. � Wages, there is a separate classification of �doughmaker� which is the top classification and the highest paid

classification, higher than single handed baker, baker and finally bakers� assistant. Importantly, there is a separate and distinct
classification of doughmaker.

41 Clause 9(3) refers to overtime, and reads as follows:-
�(3) Notwithstanding anything contained in this award�

(a) An employer may require any worker to work reasonable overtime at overtime rates and such
worker shall work overtime in accordance with such requirement.

(b) No organisation, party to this award, or worker or workers covered by this award, shall in any way,
whether directly or indirectly, be a party to or concerned in any ban, limitation or restriction upon
the working of overtime in accordance with the requirements of this subclause.�

42 It will be noted that employees are to obey requirements to work �reasonable overtime�.
43 In interpreting the provisions of the award, it is necessary to interpret it as a legal document (see Norwest Beef Industries Ltd v

WA Branch, Australasian Meat Industry Employees� Union (1984) 64 WAIG 2124 (IAC)).
FINDINGS AT FIRST INSTANCE

44 The Commissioner at first instance made the following findings, namely that it was clear that Mr Godfrey�s refusal to
contemplate the early start time on Sundays led to him being reduced in pay. It was alleged by Mr Darryl Pitman, the
Production Manager of the appellant, in evidence, that Mr Godfrey was not employed in doughmaking because he was unco-
operative, and the Commissioner found that Mr Godfrey�s spontaneous response was that he was unco-operative because of his
refusal of an early Sunday start.

45 The Commissioner found that he had received the pay rate of doughmaker for the previous 13 years and was the second
longest serving employee in the role of doughmaker.

46 The Commissioner also found that there was clear and unchallenged evidence that there were other long serving employees in
the doughmaker�s role who had not been asked to cease performing those duties, and hence had not suffered any pay reduction.

47 The Commissioner also found that there was also no challenge to Mr Godfrey�s performance in the role other than some
suggestions of him being less co-operative than other employees.

48 The Commissioner also found that whilst the rotation of employees was necessary in the workplace, it was certainly not typical
in that it did not affect all employees, and, historically had not affected Mr Godfrey and some other employees who had
performed the doughmaking role for some time.

49 The Commissioner did not �take issue with the credibility of any of the evidence provided�.
50 The Commissioner also found:-

(a) that in the award no allowance is provided for any classification of doughmaker when people are rotated.
(b) that the definition of baker does include doughmaking requirements and that doughmaking must be learnt for the

various products made and machines used.
51 It was conceded on behalf of the respondent organisation that there is a rotation of apprentices and bakers to work at the

various doughmaking tasks so that they might learn how to do those tasks. However, there were four or five �regular�
doughmakers and Mr Godfrey was one of them.

52 In 1988, Mr Karel van Styn, State Manager of the appellant, had promoted or appointed Mr Godfrey to the position of
doughmaker.

53 The Commissioner at first instance went on to find that any question of lack of co-operation involved in not being willing to
train staff was never put to Mr Godfrey, and that Mr Pitman�s evidence was inconsistent on that point. The Commissioner
poses the question that if Mr Godfrey was not good at training then why was he doughmaking for 13 years? He made a clear
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finding that Mr Godfrey�s so called lack of co-operation related only to his refusal of the early Sunday start and that is the clear
impression that he has of Mr Pitman�s evidence.

54 The Commission made a finding too, that there was no evidence before him that Mr Godfrey was required to work on a
Sunday before 10.00 am previously (let alone that he had ever refused).

55 He found, too, that Mr Godfrey has been penalised in pay terms for not complying with the early Sunday commencement and
prior to this occurring that he was the only �regular� taken off his regular doughmaking duties. Historically, he found that the
early Sunday start was a point of content between the parties.

56 The Commissioner also found that the evidence was that Mr Godfrey had earlier, as part of union claims, sought a pay trade-
off for any early start and this was the source of his objection to the early start, but it was not a refusal to work those times
per se and there was no evidence of a more general reluctance by Mr Godfrey to restrict his working hours.

57 The Commissioner went on to find that, whilst there was a right in the employer to require a worker to work reasonable
overtime at overtime rates, and, on the face of it, it might have been unwise for Mr Godfrey to reject the early Sunday start,
this did not explain why only he, amongst the �regular� doughmakers, was subjected to a change in treatment. The only
�legitimate conclusion� that the Commissioner apprehended himself able to come to was that Mr Godfrey was not compliant
and was therefore targeted.

58 The contention for the respondent organisation was that Mr Godfrey�s demotion was unfair and that reinstatement was sought.
59 The Commissioner, then went on to find that the dismissal was unfair.

ISSUES AND CONCLUSIONS
60 I should observe, significantly, that there was no cross-appeal.
61 This was a discretionary decision as that is defined in Norbis v Norbis [1986] 161 CLR 513 and Coal and Allied Operations

Pty Ltd v AIRC (2000) 74 ALJR 1348 (HC).
62 It was for the appellant to establish that the exercise of the discretion at first instance miscarried according to the well known

principles in House v The King [1936] 55 CLR 499 and applied consistently by Full Benches of this Commission. If that is not
established then the Full Bench has no warrant to interfere with the exercise of the discretion by the Commission at first
instance.

63 The application at first instance, as I have observed, was an application alleging the unfair dismissal of Mr Godfrey.
64 The Commissioner at first instance did not find any unfair dismissal, which was the crux of the claim at first instance, but went

on to find industrial unfairness and ordered a �reinstatement� in pay. The Commissioner went on to issue an order reinstating
Mr Godfrey at the rate of pay applicable to a doughmaker as and from 28 March 2001. The Commissioner did not find that
there was a �dismissal�, or, if there were, that it was unfair.

65 It is trite to observe that whilst the Commissioner found that he did not take issue �with the credibility of any of the evidence
provided�, and found that �each witness provided honestly their account of what they believed happened in their view of
arrangements and practices at Tip Top�, he was not bound to accept their evidence as correct or as being the whole of the
evidence relating to events.

66 I have read all of the evidence of all of the witnesses with some care. It should be added that some evidence was given by one
witness for example, and not denied by the other and where the first witness�s evidence is credible then that should be
accepted.

67 Then there is the drawing of inferences from primary facts which it was open to the Commissioner to do once the primary facts
had been found by him. In other words, a finding that a witness is honest is not necessarily the same as a finding of fact based
on that evidence.

68 On a careful reading of the whole of the evidence, and interpreting the award according to proper principles there are a number
of matters which emerge.

69 First, whilst all employees covered by the award, as Mr Godfrey was, and with the possible exception of baker�s assistant, are
bakers as defined, doughmakers are a separate classification of baker as clause 8 � Wages, clearly identifies.

70 There is a separate occupation with a separate prescribed wage rate meriting and the subject of a separate and distinct award
classification. The rate of wage for that classification is a higher rate of wage than that for any other classification under the
award.

71 It is therefore quite wrong to say that one is rotated in and out of the occupation, and, indeed, in the case of Mr Godfrey to
describe or otherwise designate the classification as some sort of extra duty for a baker as if it were some higher duty and not a
classification, separate and distinct with a higher wage.

72 It follows that, by implication Mr Godfrey was employed since 1988 as a doughmaker, for 13 years in the occupation of
doughmaker and under an award classification of doughmaker.

73 The award prescribed his wage as such, as well as the quantum of all of his award entitlements which were calculated on the
basis of his prescribed wage as a doughmaker, including sick pay, holiday pay and, his workers� compensation benefits.

74 It is also fair to observe that the correct finding ought to have been that he was dismissed from his 13 year duration, contract of
employment during which he performed the duties of his contracted position as doughmaker and as was paid as such in
accordance with the classification of that position in the award.

75 He was dismissed from his contract of employment as a doughmaker by the action of his employer.
76 Further, there are a number of facts which emerge from the evidence. Mr Godfrey was, at all material times, the ALHMWU

delegate. As such he had duties and responsibilities to the members, his fellow employees. That necessarily involved him, as is
apparent from the evidence, in his taking a stance in certain matters opposed to the views of his employer.

77 He was terminated from his position as a doughmaker only after he refused to work before 10.00 am on Sundays, when that
was a pointed issue, at least in relation to the quantum of remuneration, between the ALHMWU (Mr Godfrey�s union) and his
employer, the appellant.

78 Indeed, he told Mr Pitman that it was. He offered an alternative which was not taken up by Mr Pitman and which was not
rejected as being unreasonable or indeed expressly rejected at all, it would seem from the evidence. That was that he worked
the nightshift commencing on a Saturday evening. He was dismissed from his employment as a doughmaker and given new
employment as a baker without notice or real explanation, without any apparent consideration of alternative action and in
circumstances directly linked to the dispute between the union and the employer about wage rates for Sunday morning
overtime work.
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79 He received no warning that this would occur. He was not said to be incompetent at the time. He was not told that the action
taken against him was because he did not co-operate. He was not given a chance to reconsider his position. He was not told the
consequences of holding the view which he held.

80 He had not been asked to work before 10.00 am before, and had, of course, never refused to do so. He was penalised without
warning and without any alternative measure being considered or at least on the evidence proposed.

81 It is doubtful, in the circumstances, that the request to work was a reasonable request to work overtime when the request to
work overtime was linked to the industrial matters which I have mentioned.

82 Further, in the action taken by his employer, he was treated in a different manner to any other long-term doughmaker on his
uncontradicted evidence.

83 It was of course clear, that there was no �rotation� of long-term doughmakers such as Mr Godfrey.
84 For all of those reasons, the dismissal was substantially and procedurally unfair, and if it were not a dismissal it was an action

by the employer which was substantially and procedurally industrially unfair by the proper test of a fair go all round, which
arises from Miles and Others t/a Undercliffe Nursing Home v FMWU 65 WAIG 385 (IAC) and the NSW cases underpinning
it.

85 It matters not that others had not refused.
86 It is also the case that given the confluence of circumstances including Mr Godfrey�s refusal, his role as the union delegate, the

failure to accept his reasonable alternative offer, the failure to even discuss it, and the general approach of his employer which
I have described above, that it was reasonable to infer on the balance of probabilities, and the Commission was right to do so,
that he was targeted as the union delegate.

87 Primarily, too, the result was manifestly unfair. He was deprived of 13 years of a higher wage and higher status in his trade
over night in what can be described as a summary fashion with no good reason, or no warning, no opportunity to reconsider or
no alternative offer.

88 Further, as evidence that this was an approach directed to targeting Mr Godfrey, there was unrefuted evidence that in July
2001 when this particular issue was before the Commission and not yet determined by the Commission, he was made an offer
which required him, as a doughmaker, to work overtime on Sundays before 10.00 am. That, I need hardly add, was the crux of
the matter before the Commission and now before the Full Bench.

89 He said that he believed that he was being set up and he therefore told Mr Pitman quite directly and frankly that he was going
to seek the advice of his union. That, in the circumstances, was entirely prudent. The union then, on the uncontradicted
evidence, wrote to the appellant about the matter but there is no evidence that there was ever a response or that the letter was at
all considered.

90 The letter, according to Mr Godfrey�s evidence sought some explanation of the offer which was being made by Mr Pitman. It
was, of course, not denied in evidence by Mr Pitman or anyone else on behalf of the employer, that Mr Godfrey was being set-
up and it is reasonable therefore to infer that for some reason or another he was being so set-up.

91 In any event, the offer made to him was not pursued with him and someone else was given the doughmaker position.
92 For all of those same reasons, even if there was no dismissal, and there was a �rotation� it was not a rotation in fact and the

deprivation of Mr Godfrey, of his higher wage and benefits was an industrially unfair exercise of any existing right by the
employer.

93 It was open to so find, and it should have been found.
94 The Commissioner was right in the manner in which it found that there was unfairness.
Ground 1
95 It was submitted in ground 1 that there was no express power and therefore no power in the Commission to make a retroactive

order that he be paid as a doughmaker from a particular date. For myself, I see little merit in that argument, in the absence of
express authority or an express prohibition in the Act. However, there is, in my opinion, some argument that there was no
jurisdiction to make the order because the order made was an order enforcing an award (see Crewe & Sons Pty Ltd v
Amalgamated Metal Workers� and Shipwrights� Union of WA (1989) 69 WAIG 2623).

96 However, that argument was not put, and without argument I would not put the matter higher than that.
Ground 2
97 Next, under ground 2, it was alleged that because the Commissioner at first instance had found that the evidence of the

appellant�s witnesses was credible and honest (as he did), that the parties were bound by the award, which was not disputed,
that the appellant does not employ bakers in the award classification of doughmaker, and that Mr Godfrey had not been
appointed to the position of doughmaker, and further that he was not entitled to be paid as a doughmaker when he did not
perform doughmaker duties, that the Commissioner erred in fact and in law by failing to find that Mr Godfrey was not entitled
to receive the doughmaker rate of pay during such periods when the work was not performed.

98 In my opinion, the evidence was clear as I have expressed above, that he was a doughmaker for 13 years, that that is a
classification under the award, that it was Mr Godfrey�s classification and his occupation, too, by virtue of his contract of
employment, and that he was unfairly terminated in his employment as a doughmaker. That was the finding which was open to
be made and which should be made. Alternatively, if that were wrong, which it is not, there was an unfair termination of a
13 year period when he performed doughmaking duties and was paid in accordance with the award. However, there was no
cross-appeal against that finding, particularly the palpably wrong one that he was not appointed as a doughmaker, an award
classification, when he clearly was.

Ground 3
99 Next, it is true that Mr Godfrey was required to perform reasonable overtime under the award. However, the question was, in

the circumstances, whether he was unfairly terminated from his employment, and without notice, for failing to do that
overtime. It is clear that he was, because he was targeted, as I have found above and as it was open to the Commissioner to
correctly find, as he did.

Ground 4
100 I turn now to ground 4. It was submitted that having found that there were no credibility issues with regard to the evidence of

each witness, the Commissioner at first instance erred in law in drawing conclusions which were inconsistent with that finding.
For the reasons expressed generally herein, there was no such error. The finding as to credibility does not mean that findings
cannot be made having regard to the whole of the evidence and as to the correctness or otherwise of the evidence. For the most
part, there was little dispute about the main facts in this matter, and the Commissioner decided accordingly. I have considered
this in some detail above, and I refer to those observations again here.
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Ground 5
101 It was certainly open to find that the appellant required Mr Godfrey to commence work prior to 10.00 am on Sundays, and that

it was unwise for him to refuse to work, given that he was the only one who did. However, in the circumstances, given the
failure to warn him or to consider his alternative offer to work the nightshift, and having regard to his involvement in industrial
disputes as a union delegate, and for other reasons which I have referred to above, it was open to the Commissioner to find, for
the reasons which I have expressed, that the requirement to work overtime came from an ulterior motive and was not a
reasonable requirement for the operational purposes of the appellant.

102 Further, there was no evidence that the commercial and operational requirements of the appellant required the dismissal of an
experienced and long serving doughmaker, or that there was any real requirement for commercial and business reasons that he
work on Sundays before 10.00 am when he had agreed to work night duty, the night before, and there were others available.

Ground 6
103 I now turn to ground 6. For the reasons which I express later, the Commissioner at first instance identified the correct test to

determine industrial fairness, save and except that it is a wider test than merely considering what a reasonable employer would
do (see Miles and Others t/a Undercliffe Nursing Home v FMWU (op cit) (IAC) derived from NSW authorities). However, he
correctly found that the appellant therefore treated Mr Godfrey unfairly, compared to other doughmakers and for the reasons
which were open to him to find for a number of other reasons, some of which I have already referred to.

Ground 7
104 As to ground 7, the correct test was industrial fairness, if the question of dismissal was not the question to be determined. If it

was, it was the case that he was unfairly treated industrially in that he was without good or fair reason and without notice of
consultation deprived of 13 years of continuous employment in a higher classification and status and at a higher rate of pay, for
no good reason or fair reasons, such exercise being quite misleadingly described after the event as rotation.

105 However, in my opinion, the correct finding was that he was unfairly dismissed and that his contract of employment as a
doughmaker was terminated.

106 It is clear, however, that part of the evidence, properly to be applied, in support of the finding was that no other long term
doughmakers, which classification he belonged to, were treated in this manner.

107 It is also the fact that he was the only doughmaker who was asked to work on Sunday mornings before 10.00 am. He was also
the only one, therefore, who refused. It was submitted that a number of findings in relation to the question of fairness were
against the evidence and the weight of the evidence.

108 The Commissioner at first instance found that the actions of Mr Pitman were a punishment or �targeting� of Mr Godfrey
because he was not compliant. In my opinion, for the reasons which I have already expressed, it was open to so find. He was
without warning asked to start on Sunday before 10.00 am when it was known that the question of rates of pay were in dispute.
He has been the union delegate for five years and engaged in resolving industrial matters. He made an attempt to compromise
by offering to work nightshifts on Saturday evening, to avoid this problem. There was no evidence that this was not a
reasonable alternative.

109 No other reason and no denial of this assertion was advanced on behalf of the appellant. With no reason at all given in express
terms he was removed from his position as doughmaker and dismissed after 13 years. No reason was given at all, at the time,
for not accepting his offer to work Saturday nightshift. He was not warned that the failure to comply would result in the action
taken by the employer. In the circumstances, no lesser disciplinary procedure was contemplated on the evidence or used. It was
open to find that he would object to early Sunday starts, that it was known that he did, and, indeed, he did so. There was no
evidence that he had previously refused to work on Sundays before 10.00 am or at any other time when required to do so.
Certainly, he was required by the award to work reasonable overtime, but the request itself was not a fair one, in the
circumstances.

110 I refer again to what I have already expressed above in these reasons.
111 That he was targeted is confirmed by the fact on undisputed evidence that five months later, in July 2001, well knowing his

attitude and knowing that the whole dispute was before the Commission, the appellant, through Mr Pitman, tried to put him in
a not dissimilar position. It was then alleged that by Mr Pitman in evidence, that he did not respond and he was not offered the
position, when, in fact, he did respond through the union about the offer, and did so prudently when the matter was still before
the Commission. Further, his evidence that he did not immediately accept this proposition because it was a set-up was not
denied directly or by implication and certainly if it were by implication, with no conviction.

112 I am not certain on the evidence that it was open to the Commissioner to find that if a person ceased doughmaking duties that
he would be paid at the same rate. There was no evidence to that effect. However, more pertinent was the undisputed evidence
that no other person had been taken off the work of a doughmaker without consultation or without his consent. At least that
was so in relation to any long term occupation of the position.

Ground 8
113 I now turn to ground 8. It was alleged by that ground that the Commissioner at first instance erred in law in failing to take

proper account of or give proper weight to certain evidence and findings. The first was a finding that it was open to the
appellant to require him to work prior to 10.00 am on Sundays. In my opinion, for the reasons which I have expressed above,
whilst that is so, it was open to find that the Commissioner at first instance did find that the request was not made for a
legitimate reason connected to the operations of the appellant, but in order to target him because of his position in the industrial
scheme of things and because of the matters of industrial dispute and his role as a union delegate. Such a finding and its
correctness is not at all diluted by the finding that it was unwise to refuse. Indeed, it was not an outright refusal because he
offered to work alternatively on night shift.

114 There was evidence that he was clearly an employee performing doughmaking duties who was required to work on Sundays.
There was no evidence that he was required to do so for any reason connected to his work or to the commercial operations and
business of the appellant. Further, there was no evidence that the commercial and operational matters required him to do so on
Sunday before 10.00 am rather than on a Saturday night.

Ground 9
115 I now turn to ground 9. For the reasons which I have already expressed, ground 9 is not made out.
Ground 10
116 That ground is not made out. If it were a mere decision to reduce his pay, (which it was not because it was an actual dismissal),

it was an unfair decision both procedurally and substantially for the reasons which I have expressed. In any event, for the
reasons which I have expressed, it was open to find that there was an unfair dismissal because dismissal it certainly was and
unfair it certainly was.
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Ground 11
117 By that ground, it was alleged that the appellant was denied natural justice. It is trite to observe that the Commission has a duty

to afford natural justice to the parties. To afford natural justice means, in the context of this ground, that the Commission had
to afford a reasonable opportunity to the appellant to be heard. It was submitted that natural justice was denied in prejudging
the appellant�s case prior to 5 December 2001 (see pages 126-128 of the appeal book) (see also Western Australian Meat
Commission v AMIEU of Workers, WA Branch 73 WAIG 2655 (FB) and the cases citied therein).

118 As was submitted, the Commissioner at first instance, in effect, handed down an ex tempore judgment on 18 October 2001 and
expressed its findings. At the same time, it suggested that the parties enter into negotiations to resolve the matter, and therefore
made a judgment in the case which was later confirmed in the decision itself. All that is correct. However, no attempt was
made by either party to address the Commission about the matters or his predicted findings. Further, there had been an
opportunity beforehand for the parties to fully address the Commission before he announced any of his predicted findings, or
issued his formal reasons.

119 That opportunity was fully availed of and the parties sought no further opportunity. For those reasons, it is clear that a
reasonable opportunity to be heard was afforded to both parties and that they availed themselves of this opportunity.

120 It has not been established either that the denial of natural justice, if it occurred in the denial of an opportunity to address the
Commission, deprived the appellant of the possibility of a successful result (see Stead v State Government Insurance
Commission [1986] 161 CLR 141 (HC)), having regard to the reasons which I have expressed.

121 It is noteworthy, too, that the respondent had the same opportunity to be heard as the appellant, before the Commissioner at
first instance, did not complain of any deprivation of natural justice.

Finally
122 There were some argument before the Full Bench concerning s.26(2) and whether the decision made might be justifiably made

pursuant to the power conferred by that section on the Commission.
123 It is unnecessary to consider the matter further since the decision was in error for the reasons submitted above and expressed

by me.
124 This appeal has created some difficulty. The major difficulty is that the Commission found that Mr Godfrey was never

employed as a doughmaker under the award, but as a baker only.
125 For the reasons I have expressed that finding was erroneous.
126 As was submitted by Counsel for the appellant the proper disposition of the matter upon the application, which alleged unfair

dismissal was to find unfair dismissal and reinstate Mr Godfrey, as having been unfairly dismissed in the position of and
classification of doughmaker.

127 I should add that it was not the submission of Counsel for the appellant that there had been an unfair dismissal, rather it was
that the proper disposition of the application as it was made to the Commission was by an order for reinstatement, not the order
which made.

128 The Commission, however, having found that Mr Godfrey was never employed in the position of, or subject to the award
classification of doughmaker, and that finding not having been the subject of a cross appeal, then was not open for him to make
the order which was made, when it cannot be corrected on this appeal.

129 He cannot be axiomatically reinstated to the pay of doughmaker when he was a baker.
130 For that reason, ground 3 which alleges the error mainly in the terms in which I have expressed it is the only ground made out.

The appeal should be upheld and I would uphold it on that basis.
131 The grounds of appeal do not comply with Regulation 29(1) of the Industrial Relations Commission Regulations 1985 in that

the decision sought in lieu of that made at first instance is not specified. However, unless I were persuaded otherwise, I would
have no alternative but to uphold the appeal and vary the order at first instance, by substituting an order dismissing the
application for the order made.

132 For those reasons, the appeal is made out and I would quash the decision made at first instance.

COMMISSIONER S J KENNER�
133 I have had the advantage of reading in draft form the reasons for decision of the President. I gratefully adopt the background to

the matter set out in the President�s reasons.
134 For the purposes of the appeal, I only propose to deal with ground 3. Ground 3 of the appellant�s grounds of appeal provides as

follows�
�3. Having found that the Applicant was not employed in the position of Doughmaker, and thereby having rejected
the basis of the applicant�s claim, the Commission erred in law by not dismissing the claim or alternatively erred in
law in ordering that the Applicant should be entitled to receive the Doughmaker�s rate of pay.�

135 The matter at first instance was referred for hearing and determination pursuant to s 44 (9) of the Industrial Relations Act
1979 (�the Act�). The memorandum of matters referred for hearing and determination was set out in the Commissioner�s
reasons appearing at AB 8 and 9. The referral provided as follows�

�THE APPLICANT
The applicant union�s member, Brian Godfrey, commenced employment with the respondent on a permanent full-
time basis in the position of Baker on 1 August 1988 pursuant to the terms of the Bakers (Metropolitan) Award No.
13 of 1987.
The Applicant union contends that Brian Godfrey was subsequently appointed to a position of Doughmaker under
the Award some time during 1988 and that the respondent�s decision to adjust his hourly rate of pay in the pay
period ending 28 March 2001 is contrary to the remuneration he would otherwise be entitled to under his contract
of employment.
THE RESPONDENT
The respondent denies the claim and says that Brian Godfrey was, at all material times, employed in the
classification of Baker under the Award and accordingly opposes the Union�s claim that Brian Godfrey was
unfairly terminated from a position of Doughmaker.
The respondent says that its decision in March 2001 to require Brian Godfrey to undertake duties other than
Doughmaking duties was in accordance with Godfrey�s contract of employment�
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136 It is clear therefore that the respondent contended at first instance, that Mr Godfrey was employed in the position of
doughmaker under the Bakers (Metropolitan) Award 13 of 1987 (�the Award�). It was further contended that Mr Godfrey was
unfairly dismissed from that position, and the transcript reveals at AB 37, that the respondent sought Mr Godfrey�s
reinstatement as a doughmaker by order of the Commission. That was the matter before the Commission and that was the relief
sought by the respondent. No amendment to the matter referred to the Commission was sought or granted.

137 The basis of the respondent�s claim and the relief sought was clearly set out by the Commissioner in his reasons at AB 14 para
28. However, earlier in his reasons at AB 13 para 22, the Commissioner made a finding on the evidence that Mr Godfrey was
not appointed or promoted to the position of doughmaker. Whilst the Commissioner did not express it as such, given that it was
common ground that Mr Godfrey commenced employment with the appellant as a permanent full time baker in August 1988,
inferentially, the Commission concluded that Mr Godfrey still occupied that classification at the time of the alleged dismissal
in March 2001.

138 Having made that finding, in my opinion it was not then open for the Commissioner to effectively �reinstate� Mr Godfrey to
the rate of pay of a doughmaker, contrary to his earlier determination that Mr Godfrey was classified as a baker. Based upon
the claim as advanced and the case as put by the respondent, the appropriate order should have been the dismissal of the
application. In this respect, the Commissioner erred in law and his order cannot stand.

139 I would uphold the appeal and quash the order at first instance, it being unnecessary for me to consider any of the other
grounds of appeal.

COMMISSIONER J L HARRISON�
140 I have had the benefit of reading the reasons for decision of His Honour, the President. I agree with those reasons and have

nothing to add.

THE PRESIDENT�
141 For those reasons, the appeal is upheld and the order made at first instance will be quashed.

Order accordingly

_________

2002 WAIRC 06248
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES TIP TOP BAKERIES, APPELLANT
v.
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, RESPONDENT

CORAM FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
COMMISSIONER S J KENNER
COMMISSIONER J L HARRISON

DELIVERED THURSDAY, 15 AUGUST 2002
FILE NO/S. FBA 21 OF 2002
CITATION NO. 2002 WAIRC 06248
_________________________________________________________________________________________________________

Decision Appeal upheld and decision at first instance quashed
Appearances
Appellant Mr J Long (of Counsel), by leave
Respondent Mr J Rosales-Castaneda (of Counsel), by leave
_________________________________________________________________________________________________________

Order
This matter having come on for hearing before the Full Bench on the 18th day of June 2002 and having heard Mr J Long (of
Counsel), by leave, on behalf of the appellant, and Mr J Rosales-Castaneda (of Counsel), by leave, on behalf of the respondent, and
the Full Bench having reserved its decision in the matter, and reasons for decision having been delivered on the 15th day of August
2002, it is this day, the 15th day of August 2002, ordered as follows:-

(1) THAT appeal No FBA 21 of 2002 be and is hereby upheld.
(2) THAT the decision made at first instance on the 18th day of March 2002 in application No CR 93 of 2001 be and is

hereby quashed.
By the Full Bench

(Sgd.) P. J. SHARKEY,
[L.S.] President.
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FULL BENCH—Appeals against decision of
Industrial Magistrate—

2002 WAIRC 06242
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES UNITED CONSTRUCTION PTY LTD, APPELLANT
and
JOHN BIRIGHITTI, RESPONDENT

CORAM FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
COMMISSIONER P E SCOTT
COMMISSIONER S WOOD

DELIVERED MONDAY, 19 AUGUST 2002
FILE NO/S. FBA 5 OF 2002 AND FBA 23 OF 2002
CITATION NO. 2002 WAIRC 06242
_________________________________________________________________________________________________________

Decision Appeal dismissed
Appearances
Appellant Mr D Brajevic (of Counsel)
Respondent Mr G Mc Corry
_________________________________________________________________________________________________________

Reasons for Decision
THE PRESIDENT�

INTRODUCTION
1 These were two appeals by the abovenamed appellant, United Construction Pty Ltd, against the decisions of the Industrial

Court at Perth given on 10 January 2002 in matter No M120 of 2001. The appeals were brought pursuant to s.84 of the
Industrial Relations Act 1979 (as amended) (hereinafter referred to as �the Act�).

2 The decision, in the form of an order, was made on 21 March 2002 (see pages 28-29 of the appeal book (hereinafter referred to
as �AB�)).

3 The Industrial Magistrate, upon applications made, under and pursuant to The Long Service Leave Act 1958 (as amended)
(hereinafter referred to as �the LSL Act�) and having heard and determined the application ordered that the respondent pay to
the claimant $19,221.70 plus interest fixed at $2490.08. There was no order for costs recorded.

4 Upon the hearing of the appeals, appeal No FBA 5 of 2002 was dismissed by the Full Bench by consent.
5 The Full Bench then proceeded to hear and determine appeal No FBA 23 of 2002.

GROUNDS OF APPEAL � FBA 23 OF 2002
6 The grounds of appeal in appeal No FBA 23 of 2002 are as follows (see pages 8-12 (AB)):-

�1. The Learned Magistrate misdirected himself when he took into account the references to long service leave
in sections 8 and 9 of the Long Service Leave Act in interpreting section 7(2) and, thereby, erred in his
interpretation of section 7(2).

 2. The Learned Magistrate erred in interpreting section 7(2) of the Act as requiring evidence that the parties
intended to enter into a scheme concerning long service leave.

 3. The Learned Magistrate erred�
(a) in interpreting section 11(1)(b) of the Act to mean that he had no discretion but to determine that the

Respondent, if an employee, was not entitled to less than payment for long service leave as claimed
by him;

(b) in failing to exercise a discretion to determine that the Respondent was not entitled to payment as
claimed by him in light of payments received by the Respondents business, J & L Birighitti
Engineering, during the relevant period.

 4. The Learned Magistrate erred in law when he misapplied the onus of proof when he evaluated the matter
before him by examining whether the Respondent had made out its defence that the Claimant was a
subcontractor during the relevant period instead of determining whether, despite that defence, the Claimant
had proven, on the balance of probabilities, that he was an employee during the relevant period.

 5. Further and alternatively, the Learned Magistrate erred in determining that the Claimant was an employee
during the relevant period when, on the evidence before him, the facts were�
(a) the scope of the Claimant�s duties changed from July1988 when Lucy Birighitti took over the

bookwork previously performed by the Claimant;
(b) in addition to the bookwork, Lucy Birighitti performed other work previously undertaken by

another person;
(c) the nature and scope of work thereby invoiced to the Respondent by J & L Birighitti Engineering

was substantially different to that for which the Claimant was paid as an employee prior to July
1988;

(d) the Claimant and Lucy Birighitti managed themselves in the performance of such work;
(e) Lucy Birighitti worked such hours as she and the Claimant saw fit to complete the work performed

by her;
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(f) J & L Birighitti Engineering invoiced the Respondent for work performed by it for a period of over
4 years, and Lucy Birighitti shared the profits therefrom, even after she ceased working for the
Respondent and commenced working for another person;

(g) the Claimant and Lucy Birighitti held themselves out as partners in J & L Birighitti Engineering,
not employees of the Respondent, when they filed tax returns during the relevant period, that
described them as subcontractors;

(h) during the relevant period, J & L Birighitti Engineering invoiced the Respondent for work done by
the Claimant at a rate that was substantially more than that which the Claimant personally received
as an employee prior to the relevant period;

(i) the Claimant took professional advice as to the meaning and consequences of the change in mode of
remuneration from one of payment to himself directly to one of payment to J & L Birighitti
Engineering; and

(j) the Claimant knowingly and actively participated in the change in the mode of remuneration and,
thereby, intended to take the benefit of the consequences flowing from such change,

in respect of which facts the Learned Magistrate had no; or no proper, regard.
 6. By reason of the matters referred to in paragraph 5 above, the Learned Magistrate erred in finding that�

(a) the relationship between the parties continued on without any other change after July 1988;
(b) the Claimant continued performing the same duties he had performed for the Respondent as a

Senior Supervisor;
(c) the only change in July 1988 was the introduction of the invoice system and the consequential

changes to taxation status,
(d) Lucy Birighitti went to the Alcoa site in July 1999;
(e) there was no evidence that the Claimant was running a business;
(f) the Claimant was not free to work for anyone else because of his own perception to this effect;
(g) the Claimant was an integral employee in the Respondents organisation; and
(h) Lucy Birighitti was controlled by the Respondent and that she was clearly an employee.

 7. Further, the Learned Magistrate erred in finding, and taking into account, the facts that the Respondent was
keen to introduce the tax minimisation scheme and that the change in the method of remuneration made in
July 1988 was for the purpose of expediency on the part of the Respondent, when�
(a) there was no, or no sufficient, evidence upon which to make such a finding;
(b) he failed to have regard, or proper regard, for�

(i) the evidence of the Respondent and Anthony Carmignani that the Respondent did not prefer
using subcontractors in the absence of commercial pressure by persons to be engaged as
subcontractors;

(ii) the evidence of the Respondent, and concessions made on behalf of the Claimant, that the
rate of pay required by the Claimant took into account the value of things to which he would
have been entitled to as an employee;

(c) the reason why the parties entered into a new mode of remuneration was irrelevant in the absence of
a finding that their conduct was a sham to disguise an employer � employee relationship; and

(d) the real issue for determination, which the Learned Magistrate failed to address, was whether the
different mode of remuneration reflected the true intention of the parties to change the nature of the
relationship from one of employer-employee to something else, which it did.

 8. The Appellant seeks an order that the decision appealed against be quashed and the application at first
instance be dismissed.�

BACKGROUND
7 Evidence was given at first instance for the respondent (the claimant at first instance) by Mr John Birighitti and Mrs Lucy

Birighitti, his wife. Mr Anthony Carmignani, the former accountant and company secretary of the appellant, also gave
evidence for Mr Birighitti.

8 For the appellant, Mr Samtino Castelli, one of the �original founders of the respondent� and later a director until he left the
company in 1997, gave evidence. Evidence was also given by Mr Anthony Iannello, the general manager of processing and
energy construction for the appellant and an employee of the appellant in various capacities since 1981.

9 Claim No M120 of 2001 was filed in the Industrial Magistrate�s Court at Perth on 17 July 2001. The claim was made by Mr
John Birighitti, the abovenamed respondent.

10 The appellant is a company which is carrying on business in Western Australia.
11 By the application in this matter, the respondent sought the payment of long service leave entitlements pursuant to the

provisions of the LSL Act, having made application to the Industrial Magistrate�s Court by Claim No M120 of 2001 dated
15 July 2001, filed on 17 July 2001, the claim being for the sum of $19,223.68, together with interest, and, alternatively,
$15,173.52 being long service leave said to be due but not paid to the claimant.

12 Mr John Birighitti, the abovenamed respondent, first started working for the appellant company in about 1981, commencing at
its workshop premises in Kwinana as a foreman/supervisor in charge of the workshop and the four or five employees in it. He
is by trade a boilermaker and first-class welder. He was then, it was not in dispute, engaged as and treated as an employee, and
that is how the parties regarded themselves, namely as employer and employee. He described the company as having four
�partners�, namely Sam Castelli, John Trettel, Charlie Bontempo, and John Robino.

13 At all material times, the appellant was engaged in the business of engineering and construction.
14 Mr Birighitti was paid as an employee, and tax was taken out of his salary as if he was an employee. He was paid the normal

sort of entitlements, such as paid holiday leave, as if he were an employee. He worked when and where he was told to work.
He did not provide his own tools or other equipment. He worked in the appellant�s workshop until the end of 1986. It should
be said that during the period of his employment he worked at various places in Western Australia and in the Northern
Territory as directed by the appellant.
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15 In or about early 1988 he was transferred to the Alcoa Alumina Refinery site at Kwinana where the company had a
maintenance contract and was doing other work.

16 There were discussions between Mr Birighitti and representatives of the appellant in 1988, and, as a result, commencing in
July 1988, it is alleged on behalf of the appellant that the parties changed the �arrangement� between them.

17 Mr Birighitti gave evidence that, in mid-1988 the appellant, through Mr Castelli and Mr Carmignani, the company secretary
and accountant, told him that he, Mr Birighitti, and his wife should be paid �like Lucy and John Birighitti� and that they
should invoice the appellant for the hours which they worked. Mrs Birighitti, who by then was working at Kwinana with him
as an employee of the appellant, said that her husband told her that they would have to �go subcontractors because they more
or less told him to do it that way�.

18 According to Mr Birighitti, they, meaning, it would seem, Mr Castelli and Mr Carmignani, told him that he �would have saved
the money�. He said that Mr Castelli mainly did the talking on this occasion. He said that they told him that he would probably
get more money and would come out on top. When the arrangement was put in place, Mr Birighitti was paid no holiday pay,
no sick pay, was subject to no workers� compensation cover, and tax was not taken out of what was paid him.

19 According to Mr Castelli, the Birighitti�s had to take out their own personal accident insurance.
20 It was the appellant�s case that from this point Mr Birighitti was no longer treated as an employee but as a subcontractor.
21 In July 1988, the respondent entered into an arrangement with the appellant whereby he would be paid an hourly rate

following the submission of monthly invoices. The appellant was invoiced by J & L Birighitti Engineering, a business name
registered with the Australian Securities and Investments Commission, which, according to the evidence, was a business
carried on by the respondent and his wife Lucy. The invoices presented each month, in the main, included an amount for hours
worked by both the respondent and Mrs Birighitti. At no time after the system was said to have changed was there any
difference in the way Mr Birighitti did his work. He continued to use a company utility provided for him with all the running
costs paid for by the appellant. The appellant continued to provide Mr Birighitti�s work clothes, tools and equipment.

22 Mrs Birighitti did not know whether the rate at which her husband was paid took into account the fact that he would not be
paid annual leave or sick leave. Mr Birighitti said in cross-examination that he did not understand at all that he was being paid
as a contractor, and regarded himself at all times as an employee.

23 In 1989, Mr Birighitti went on a holiday to Phuket. The holiday was paid for by his employer, and was taken in lieu of a
holiday which he wished to take in January 1988, but was unable to because of work requirements.

24 Mr Carmignani�s evidence was that in June 1988 Mr Birighitti went from wages on a pay as you earn (PAYE) basis to what
was called a subcontractor system where he was paid by the hour and no tax was deducted from his salary or income. This
arrangement came into existence, according to Mr Carmignani, because the directors decided to try and get some workers
�onto subcontract�. As a result, Mr Carmignani said, there was a saving for both parties. For the appellant, there was no
holiday pay, sick pay or workers� compensation liability, and the employee had a way of minimising his tax by splitting the
income with his wife. Mr Carmignani said that when Mr Birighitti was �offered the system� he asked Mr Carmignani�s advice.
Mr Carmignani said that he told him that it was a good way of doing it and that he, Mr Birighitti, would pay less tax as well.
Mr Carmignani then registered the business name of J & L Birighitti Engineering.

25 There was no change in the work which Mr Birighitti was doing, Mr Carmignani confirmed. He also said that they put
Mrs Birighitti with Mr Birighitti because it was getting too much for one person to do the paperwork at the Kwinana Alcoa
site.

26 Under the new arrangement there was a prescribed payment tax deduction, but no deduction for income tax and Mr Birighitti
was paid $22.00 per hour. Mr Carmignani initially did Mr Birighitti�s (and presumably Mrs Birighitti�s) tax returns until they
got the knack of it. Mr Carmignani said in evidence that the company had doubts that the status of these employees was �pure
subcontract status�, because most of them were employed individually. It should be noted that after Mrs Birighitti left the
employ of the appellant in 1991, that Mr Birighitti had such an individual arrangement.

27 Mr Castelli recalled in evidence an arrangement with what he called a company �called Birighitti Engineering�. He said that
they came to an arrangement whereby the appellant terminated the employment of John Birighitti and appointed Birighitti
Engineering �made up of John and Lucy Birighitti� as contractors on site to manage the site. Mr Castelli did say clearly that
Mr and Mrs Birighitti were �reporting back to him� because he was the operations manager, but they also reported to other
partners or managers. He said that his company was generally against subcontractors, but that they had a portion of staff who
were paid salary, as he called it, and a portion of who were paid as subcontractors. Mr Castelli�s evidence was that they could
not attract people readily, so that they were forced to go into subcontracting to attract persons and so as to compete with the
rest of the industry for workers.

28 Mr Castelli further said that because Lucy Birighitti was working on the site at Alcoa, it was easy to engage them as
subcontractors. He also said that he was responsible for Mr Birighitti �coming back onto the books as a wages employee�. He
further expressed the view that in the middle of 1998 Mr Birighitti had been paid out all his accrued entitlements, although he
had no first hand knowledge of this occurring. Mr Castelli also said that the appellant provided workers� compensation cover
for all subcontractors, but that they did not pay sick leave or annual leave. Further, the subcontractors did not have set starting
and finishing times and were paid only for hours worked. However, he did say in evidence that there was no difference
between what managerial staff did on contract and what they did if they were paid a salary.

29 At one stage the company held a function where presentations were made to Mr Birighitti in the form of a watch and other
gifts for long service to the company. Mr Castelli said, however, that it did not matter for the purposes of that presentation,
whether persons presented with gifts were subcontractors, contractors or employees. He admitted that no-one could tell
whether they were contractors or subcontractors from what people were actually doing.

30 Mr Iannello gave evidence that his understanding was that Mr Birighitti wanted to be paid for every hour that he worked, and
that the reason for this was a tax advantage which a number of subcontractors requested from the company. At the time,
Mr Birighitti was again placed on an employee arrangement in 1992 because they were advised by Arthur Anderson that their
subcontractors �didn�t comply with the rules�. Mr Iannello said the company did not support subcontractors and that
Mr Birighitti did not fulfil the requirement of being a subcontractor. He said that the company did not intend to do anything
which was illegal, but admitted that Mr Birighitti was not a true subcontractor.

31 The subcontract �arrangement� remained in place until October 1992. During that time J & L Birighitti Engineering invoiced
the appellant company for work done by both persons on the Alcoa site with each of them, initially, recording on the invoice
recording different numbers of hours according to what each of them worked.

32 There was a charge for the hours worked by Mr John Birighitti and a separate charge for the hours worked by Mrs Lucy
Birighitti. For Mr Birighitti the rate was $22.00 per hour, and for Mrs Birighitti, $10.00 per hour. Mr Birighitti worked
55 hours per week and Mrs Birighitti much less. Both Mr and Mrs Birighitti said in evidence that they considered themselves
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to be employees. Mrs Birighitti did not agree that she and her husband had conducted �any business in its own right�, as she
put it.

33 These invoices were rendered to the company monthly. The company then paid the Birighittis on the invoices. The evidence
was that the number of hours claimed to have been worked was not questioned. The invoices were prepared by Mrs Birighitti,
but Mr Carmignani organised it for them and showed her what to do. In due course, invoices were presented whereby a lump
sum was charged for the work of both Mr and Mrs Birighitti. Of course, in 1991 Mrs Birighitti had obtained employment with
another company and left the appellant. On the evidence, the Birighitti�s entered into an allegedly altered agreement at the
direction of the company through Mr Anthony Carmignani who was the company secretary at the time.

34 Mr Carmignani suggested that this is what the company wished to do and suggested to them that the benefit for them in
entering into the new arrangements was a reduction in tax liability. Mr Carmignani made it quite clear that the appellant would
derive benefits because it would not have to pay Mr Birighitti as an employee as it had done in the past, nor would it have to
pay payroll tax.

35 There was also evidence from the company that it was under pressure at the time to enter into subcontract arrangements with
some individuals such as Mr Birighitti in order to try and retain their services because these people were valued people.

36 The company was, it was said, comfortable with the arrangements which were being entered into with the Birighittis.
37 During this period of time, business tax returns were filed on behalf of the business J & L Birighitti Engineering describing

them as engineering subcontractors with their source of income being from the partnership and noting a share in the
partnership profits as well. The cost and expenses of the business included things like Mrs Birighitti�s motor vehicle being a
cost to the partnership. Payment to Mr Birighitti was at the rate of $22.00 per hour.

38 That arrangement continued even after the Birighittis actually left the Alcoa site and when they were each working at different
sites.

39 Mrs Birighitti, in fact, returned to the main office to carry out payroll duties.
40 In 1991 she left the employ of the appellant altogether to work for another employer. However, there were still tax returns

filed in the name of J & L Birighitti Engineering and its only source of income remained the monies paid by the appellant. The
monies were paid on the invoices into their personal accounts.

41 In October 1992, the company wished to end the �subcontract� arrangements. From that point Mr Birighitti was treated as an
employee, paid as an employee, and taxes were deducted from his wages by the appellant employer. He was called into
Mr Castelli�s office and Mr Castelli told Mr Birighitti, according to Mr Birighitti�s evidence, how much he would be paid. It
was the appellant�s decision to �change the system again. Mr Castelli told Mr Birighitti that he would go back �and be staff�,
and be paid weekly with holiday pay and sick pay. Mr Castelli also told him the figure which he would be paid.

42 According to Mr Carmignani�s evidence, this system was changed because of doubts. The unions were questioning whether
the people, including Mr Birighitti, were employees or subcontractors.  He also said the Taxation Department, was clamping
down on these sorts of things. People were �brought back� to the wages system, Mr Carmignani said. He also said that they
were just told that they were going to be paid wages again on the PAYE system.

43 Mr Carmignani said that from July 1988 to October 1992, no employee entitlements had been granted or requested. There was
no paid leave, sick leave or holiday pay. However, Mr Birighitti having become �an employee� again from October 1992 until
the termination of his employment in early 2000 was paid employee entitlements. Mr Birighitti worked for no-one else at any
time from 1981 to 2000 and received his income at all times from what was paid to him by the appellant for his work. He was
told that he would save money from the original arrangement and said somewhat hesitatingly that he did understand that there
would be a savings on tax. The only source of income for the so-called partnership of Mr Birighitti and his wife was the
appellant�s payments for the work done by them.

44 This matter became the subject of dispute upon his dismissal when Mr Birighitti claimed long service leave entitlements based
on his also claiming to have completed nineteen continuous years of service as an employee.

45 It was not in dispute that the respondent, Mr Birighitti, was employed by the appellant from July 1982 until the termination of
his employment in May 2000.

46 It was the case for the appellant that, from July 1988 until about October 1992, Mr Birighitti was employed as a subcontractor,
and that that period of employment was not a qualifying period for the purposes of long service leave entitlements.

47 The question which arose is whether the respondent was an employee or subcontractor for the period during which he was paid
as a result of the submission of invoices.

48 It was not in dispute that before July 1988 and after October 1992 the respondent was paid wages or a salary and received all
the normal entitlements of an employee, including paid leave, and received a group certificate for each financial year and was,
in fact an employee.

49 During the disputed period the respondent did not receive the normal leave entitlements, was paid at an hourly rate on the
invoices, and had no tax deducted under the Prescribed Payment System and lodged Partnership Income Tax Returns. He
received no group certificates, nor would it seem did his wife. On those returns the partnership business was described as
�Engineering Subcontractors�. Mr Carmignani, who acted as their accountant, prepared the tax returns.

50 It is quite clear, on Mr Birighitti�s evidence, that he worked for no-one except the appellant during the 19 years of his
employment until his position was made redundant and he was retrenched, in 2000. It was after that, of course, that he claimed
long service leave payments and liability was denied on behalf of the appellant. He insisted that he was always an employee,
no matter how he was paid.

FINDINGS AT FIRST INSTANCE
51 The Industrial Magistrate referred to WABLPPU v R B Exclusive Pools Pty Ltd t/a Florida Exclusive Pools (1997) 77 WAIG

4 (FB).
52 The Industrial Magistrate observed that the evidence before him generally was that the relationship between the parties

continued on without any other change after July 1988 and that the respondent continued performing the same duties he had
performed for the appellant as a senior supervisor.

53 In 1987, Mr Birighitti had been sent to the Alcoa site by the appellant as site supervisor, initially with four or five builder
welders. He said in evidence that the site became busier and the number of employees increased. The only change in July
1988 was the introduction of the invoice system and the consequential changes to his taxation status.

54 In July 1989, his wife, Lucy was transferred to Alcoa to look after the site office.
55 Mr Samtino Castelli, a director of the appellant, gave evidence that he was a founder and director of the appellant company

and that he employed the respondent and sent him to the Alcoa site in 1987 as the site supervisor. In cross-examination, he
admitted that there was no changes in the respondent�s duties while on the Alcoa site apart from the general increase in work.
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He then directed the respondent to other sites including the Rankin A oil rig after the work at the Alcoa site and then to Gove,
before he sent him to the Worsley Alumina site as construction manager. Mr Birighitti then returned to the appellant�s
workshop until he was made redundant.

56 The Industrial Magistrate found as follows:-
(a) There was no evidence that the respondent was running a business.
(b) There was no evidence that he was free to work for anyone else without resigning from the appellant company.
(c) He never contemplated working for anyone else.
(d) His tools and work clothing were provided by the appellant as was a motor vehicle.
(e) He was an integral employee in the appellant�s organisation.
(f) Mrs Lucy Birighitti was controlled by the appellant, was not a subcontractor, and was an employee.
(g) In May 1998, she was employed as a courier, having telephoned Mr Castelli seeking employment.
(h) Mr Castelli sent her to the Alcoa work site where she did office work in the charge of the respondent, Mr Birighitti,

as site supervisor.
(i) In 1990, she was transferred to the company stores office where she worked as a computer operator.
(j) She later worked in the pay office.
(k) She was clearly an employee and that weakened the appellant�s case that the respondent was a subcontractor.
(l) The appellant, on the evidence of Mr Anthony Carmignani, was keen to introduce the tax minimisation scheme.

There was no doubt that it was the appellant who ceased the arrangement in 1992 after receiving legal advice
(m) If the respondent was truly a subcontractor the appellant could not have unilaterally made him an employee.
(n) The method of payment made in July 1988 was for the purpose of expediency on the part of the appellant and for

tax minimisation on the part of the respondent, and although the respondent was for that purpose described as a
subcontractor, he remained, in fact, an employee and was so for the duration of his employment with the appellant.

(o) He was therefore entitled to long service leave pursuant to the Act.

ISSUES AND CONCLUSIONS
57 Let me first say that it was not in issue that if Mr Birighitti had worked as an employee for fifteen years continuously in the

employment of the appellant then he was entitled to be paid the long service leave benefits which he claimed.
58 An employee is defined in the LSL Act, in its relevant parts, which is paragraph (a) of the definition of employee in s.4, as

follows:-
��employee� means, subject to subsection (3)�

(a) any person employed by an employer to do work for hire or reward including an apprentice or
industrial trainee;�

59 An employer is defined in the LSL Act, in its relevant parts, which is paragraph (a) of the definition of employer in s.4, as
follows:-

��employer� includes�
(a) persons, firms, companies and corporations; and�

60 There was not any major conflict in the evidence in these proceedings. It was common ground that Mr Birighitti was an
employee of the respondent for that period of his employment from 1981 to 30 June 1988, and from 1992 to 2000.

61 Mr Birighitti was paid as an employee, worked where he was told to work, as an employee, when he should work, and on the
sites where he was told to work, and was subject to direction and control, was paid a wage, and, further, was entitled to holiday
pay, sick leave and workers� compensation cover. In addition, he was provided with transport in the form of a company utility
at all times, and both his work clothes and tools were provided. This continued even during the �subcontract� period 1988 to
1992, and it was open to so find that that is what occurred, and those were the conditions of his employment.

62 In June 1988, the appellant company decided that it was to its advantage to change the terms of the engagement of
Mr Birighitti. Whether the agreement changed from or was replaced by a contract of employment to what was called a
subcontract arrangement is another matter.

63 Mr Carmignani, the accountant, secretary and chief financial officer of the appellant, said that the company benefited from
such arrangement because it did not have to pay except for work actually done, and that it did not have to pay for workers�
compensation cover, for holiday pay, for annual leave and for superannuation (if that applied). Mr Castelli saw the benefit as
being that subcontract arrangements would attract employees whom it was otherwise found hard to attract to work for the
appellant. Mr Castelli also said that there was workers compensation cover provided for subcontractors. However,
Mr Carmignani said that Mr and Mrs Birighitti had to provide their own personal accident cover. Mr Carmignani saw the
arrangement as forwarding tax minimisation benefits to Mr Birighitti and his wife. It is quite clear that all of this arose because
the employer saw it as being in its interests to change the arrangement and that this was done at its initiative, and primarily for
its benefits.

64 The matter was put to Mr Birighitti as what should occur and he was told that he would enjoy a tax minimisation benefit. This
arrangement coincided with the approximate time of Mrs Birighitti commencing to work with him at the Alcoa site as a
bookkeeper/clerk and employee of the appellant.

65 Mr Carmignani gave Mr Birighitti clear advice that he ought to accept the proposal, assisted him to register the business name,
prepared the earlier invoices for them until Mrs Birighitti knew how to do it, and prepared the �partnership� tax return.

66 It is clear from their evidence that Mr and Mrs Birighitti regarded themselves always as employees. It is the fact that as
employees or �subcontractors� Mr Birighitti�s sole income was at all times derived from the work which he did for the
appellant. He did no work for anyone else at any time for gain. During the period of the �subcontract�, on all of the evidence,
even Mr Castelli�s partly equivocal evidence, the work which he did, did not change. Mrs Birighitti�s work, too, remained, on
the evidence, the work of a bookkeeper/clerk until she left the employ of the appellant in 1991. When she left, the so-called
subcontract arrangement with the appellant continued with Mr Birighitti the sole party to it. The only changes which occurred
in the actual performance of the agreement between the parties between July 1988 and August 1992 were these:-

(a) There were no amounts paid for annual leave, sick leave or other benefits which might be paid to an employee.
(b) An annual hourly rate of $22.00 was paid to Mr Birighitti for every hour worked and an amount was paid to

Mrs Birighitti.
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(c) The amounts paid were paid monthly on an invoice issued in the name of Birighitti Engineering.
(d) There was no workers� compensation insurance cover if Mr Carmignani�s evidence was to be accepted.
(e) The monies for the work performed were paid to the private account of Mrs Birighitti and not to any partnership

account, in any event.
(f) The monies were not paid in the normal manner in which wages would be paid on a regular periodic basis.

67 In 1992, the appellant unilaterally informed Mr Birighitti that he was being returned to the �employer/employee arrangement�,
and it is not in dispute that he did so. This was clearly done because the appellant�s advisers and some of its officers did not
regard the �subcontract� arrangement, including that with Mr and Mrs Birighitti, and then with Mr Birighitti alone, as a true
subcontract arrangement.

68 The first question to be determined on this appeal is whether for the period 1988 to1992, when he was said to be a
subcontractor to the appellant, Mr Birighitti was a subcontractor or was in fact the appellant�s employee ((ie) was there an
employment relationship which ended and an independent contractor relationship which took its place for that period of
approximately four years)?

69 If Mr Birighitti were an employee he was entitled to the long service leave which he claimed, but subject to the other grounds
of appeal.

Principles
70 First it is necessary to refer to a number of principles which govern the determination of the question of whether he was an

employee as defined in the LSL Act (op cit).
(a) Whether a worker is an employee is a mixed question of fact and law.
(b) Ascertaining the terms of the contract and the correct inferences to be drawn from those terms, are questions of fact.

Whether or not the relationship arising from those terms is an employment relationship is a question of law (see
Commissioner of Taxation (Cth) v J Walter Thompson (Australia) Pty Ltd [1944] 69 CLR 227 and Marshall v
Whittakers Building Supply Co [1963] 109 CLR 210 at 216-217 per Windeyer J and also Australian Timber
Workers� Union v Monaro Sawmills Pty Ltd (1980) 29 ALR 322 (FC) per J B Sweeney and Evatt JJ at pages 323-
324).

(c) (i) The nature of a contract of employment is to be ascertained from its terms, except when those terms are
ambiguous or perhaps when they are a sham.

(ii) The nature of the relationship between an employer and a worker is determined by a proper characterisation
of the contract between them.

(iii) Evidence relating to the subsequent conduct of the parties is admissible for the purpose of determining if
the contract has been varied (see Australia Mutual Providence Society v Allan (1978) 52 ALJR 407 (PC)
which was followed in Narich Pty Ltd v Commissioner of Payroll Tax (1983) 58 ALJR 30 (PC)).

(d) As many contracts to perform work are informal or not reduced to writing, it is often necessary to consider the
totality of the relationship to ascertain the true nature of the contract (see Connelly v Wells (1994) 55 IR 73 (CA)
per Gleeson CJ at pages 74-75).

(e) If the true parties to the contract are the employer and either a partnership or an employee corporation then it is very
unlikely that the contract is an employment contract (see Australia Mutual Providence Society v Allan (op cit) (PC)
at pages 410-411).
However, if the alleged partnership (or the attempted �incorporation� of the worker) is a sham or was divorced
from the reality of the relationship then it will not be a bar to a finding of an employment contract (see Cam & Sons
Ltd v Sargent (1940) 14 ALJR 162).
Remuneration of a worker need not be paid to the worker directly (see BWIU v Odco Pty Ltd (1991) AILR 239).

(f) An express term in a contract indicating the nature of the relationship created by it will carry weight in determining
whether the relationship is one of employment (see Stevens v Brodribb Sawmilling Co Pty Ltd (1986) 160 CLR
16 and Australia Mutual Providence Society v Allan (op cit) (PC)).
This is especially true if the contract and relationship are otherwise ambiguous (see Australia Mutual Providence
Society v Allan (op cit) (PC) and Narich Pty Ltd v Commissioner of Payroll Tax (op cit) (PC)).

(g) However, a statement in a contract categorising the relationship as either one of employment or not does not
determine the issue (see Cam & Sons Pty Ltd v Sargent (op cit)).

(h) If the expressed intention of the parties are a sham, or the evidence clearly establishes that the term categorising the
relationship is misleading and contrary to the established facts then the term will be ineffectual (see Cam & Sons
Pty Ltd v Sargent (op cit) at page 162 and also Neale v Atlas Products Pty Ltd [1955] 94 CLR 419 and also see
Australia Mutual Providence Society v Allan (op cit) (PC)).

(i) The parties cannot alter the substance or true nature of their relationship by such an express term (see Cam & Sons
Pty Ltd v Sargent (op cit)).

(j) An employee can arrange for remuneration to be paid by the employer to a partnership or a corporation without
such arrangement affecting the nature of the relationship between the employee and the employee (see Burke v
Reander Pty Ltd (1996) 69 IR 346 and Ellis v Saks Design Pty Ltd (1997) AILR 2963).

(k) (i) In determining whether an employment relationship exists there is no single test to be applied.
(ii) The correct approach is to consider a wide range of indicia, none of which is determinative by itself (see

Stevens v Brodribb Sawmilling Co Pty Ltd (op cit) per Mason CJ, Brennan J, Wilson and Dawson JJ and
Deane J) (see also Hollis v Vabu Pty Ltd (Trading as Crisis Couriers) (2001) 181 ALR 263 (HC)) (see also
Augustyn v Vistadale Pty Ltd as trustee for the Ranger Family Trust trading as Ranger Contracting (2002)
82 WAIG 939 (FB)).

(iii) A considerable amount of discretion is left in the hands of the court determining the issue (see Articulate
Restorations and Development Pty Ltd v Crawford (1994) 57 IR 371).

(iv) It is fair to say that the courts engage in balancing a number of factors (see Stevens v Brodribb Sawmilling
Co Pty Ltd (op cit)).

(l) In ascertaining whether an employment relationship exists, the control test is �significant� and �remains the surest
guide� (see again Stevens v Brodribb Sawmilling Co Pty Ltd (op cit)). That test, however, is not the sole criteria and
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is not in itself sufficient to conclusively determine the nature of the relationship (see Queensland Stations Pty Ltd v
Commissioner of Taxation (Cth) [1945] 70 CLR 539).

(m) The mode of remuneration is one of the factors to be taken into account when determining if an employment
relationship exists, but it is not alone determinative of that fact (see Stevens v Brodribb Sawmilling Co Pty Ltd (op
cit) at pages 24 and 37, and see Queensland Stations Pty Ltd v Commissioner of Taxation (Cth) (op cit) also).

(n) The provision of benefits commonly provided to an employee is relevant in determining if an employment
relationship exists ((eg) holiday pay, long service leave, PAYE tax, etc).

(o) Whether or not a worker is in business on his or her own account is irrelevant indicium in determining whether an
employment relationship exists (see Marshall v Whittakers Building Supply Co (op cit)).

(p) Whether or not a worker is �part and parcel� of an organisation is a factor to be taken into account when
determining if an employment relationship exists (see Commissioner of Taxation (Cth) v Barrett [1973] 129 CLR
395).
Put another way the question is whether the worker is an integral part of the business of he employer (see
Commissioner of Taxation (Cth) v Barrett (op cit)).

(q) Whether tax deductions are or are not made from the remuneration paid to a worker and the type of tax that is
deducted from that remuneration is relevant in determining whether an employment relationship exists (see Stevens
v Brodribb Sawmilling Co Pty Ltd (op cit) and Climaze Holdings Pty Ltd v Dyson (1995) 13 WAR 487).

(r) These factors are not determinative ((ie) whether tax is deducted on a PAYE basis or not) (see Stevens v Brodribb
Sawmilling Co Pty Ltd (op cit) per Wilson and Dawson JJ).

(s) In certain circumstances it has been held that the weight given to those factors is slight (see Connelly v Wells (op
cit) (CA) and see Re Porter; Transport Workers� Union (1989) 34 IR 179 per Gray J, and see also Australian
Timber Workers� Union v Monaro Sawmills Pty Ltd (op cit)).
For example, if the parties have adopted a particular tax position based on advice from others, and if weight is to be
placed on this indicium, then the court is assuming that the parties are complying with the laws (see Australian
Timber Workers� Union v Monaro Sawmills Pty Ltd (op cit) at pages 378-379).

(t) Given the uncertainty of that assumption, heavy reliance should not be placed on those factors (see Re Porter;
Transport Workers� Union (op cit) per Gray J).
On the other hand courts have been critical of workers who seek to claim the benefits of income tax laws by
representing themselves as independent contractors yet who represent themselves as employees for the purpose of
claiming a statutory or other benefits (see Barro Group Pty Ltd v Fraser [1985] VR 577 at 180, but see also
Jennings Industries Ltd v Negri (1982) 44 ACTR 9 per Kelly J).

CONCLUSIONS
71 First, in considering this question, it must be said that there is no single test, on the above authorities, to be applied. It is

necessary to consider a wide range of indicia, however, the control test is significant and remains the soundest guide. The
control test, however, is not to be the sole criterion.

72 In this case, there was no written contract to express the intention of the parties. The parties, on the above authorities, cannot
alter the substance or nature of the relationship by an express term. There was no such express term here, in any event. Further,
even if such an express term does purport to change the nature of the contract, it cannot do so contrary to the established facts.
The alleged new contract, called a subcontract, was informal and not reduced to writing. Accordingly, it is necessary to
consider the totality of the contract to ascertain its true nature (see Connelly v Wells (op cit) (CA)).

73 In this case, on the established facts, the following indicia should be considered�
(a) From 1988 to 1992 the respondent was subject to the control of the appellant doing what he was directed to do

when he was directed to do it, as was the case before 1988 and after 1992. That is very significant.
(b) At no time was he required to provide any of his own tools or equipment during the whole of the 19 years during

which he worked for the appellant.
(c) At all times, he did nothing but provide his own services during those 19 years.
(d) He was manifestly a part of the appellant�s organisation at all times.
(e) He did no work for any other person as an employee or as a contractor, on the evidence.
(f) A business name was registered for the appellant and his wife. That was said to evidence a so-called partnership,

but the partnership produced no income by way of profit. The only income which was produced being by wage or
salary payments or payments in the nature of wages and salary made by the appellant. The only income of the so-
called partnership was the payment of amounts in the nature of wages and salaries for hours worked by the two
individuals. There was no business as such conducted by which any profit might be derived. There was no
provision of anything by the two so-called partners, except their individual labour.

(g) The only remuneration paid into the accounts was for the hours worked.
(h) There is no evidence that Mr and Mrs Birighitti conducted any business on their own account.
(i) There was no provision of �normal� employment benefits, except a payment which had some of the characteristics

of a wage.
(j) There was no real partnership as such.
(k) There was no evidence of partnership books.
(l) The evidence was that the monies paid on the invoices were paid to Mrs Birighitti�s personal account, and there

was no evidence that there existed any partnership account.
(m) There was no evidence of a partnership business being carried on. The only business of the partnership was the

provision of the personal services of Mr and Mrs Birighitti in the same manner as they had done when they were
characterised as employees.

(n) The alleged partnership was either a sham or one so divorced from the reality of the relationship that it could be no
bar to a finding of an employment contract, and that I think is very clear. (It should be emphasised that Mr and
Mrs Birighitti considered themselves to be employees at all times and that the appellant in the end was not certain
that they were not).



2416 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 82 W.A.I.G.

(o) Even if remuneration were not paid to a worker direct, it is not determinative, in any event, of the relationship (see
Burke v Reander Pty Ltd (op cit)). In this case there was evidence that the monies were paid to Mr and
Mrs Birighitti direct from 1988 � 1992. Even if that were not the case and they were paid to a partnership, and it
was a genuine partnership, it would not necessarily be determinative.

(p) (i) It is, of course, relevant to determine whether tax is deducted on a PAYE basis or not. In this case, such a
deduction was not made. In this case, the tax position adopted by both parties was a direct consequence of
and arose only because the employer decided that it was to its advantage to create what it designated as a
subcontract. The respondent entered into the new arrangement on the advice and with the assistance of an
expert, who was a senior officer of the appellant, namely Mr Carmignani.
On the evidence of both Mr Birighitti and Mrs Birighitti, it was fair to infer, that they did not understand the
full implications of the matter, did not understand that they were entering into a subcontract, and neither
accepted that they were not employees at all times. In adopting the position as to tax claims which they did,
they acted on the advice of and with the assistance of a senior officer of the appellant, Mr Carmignani.
Further, when the �arrangement� was unilaterally terminated at a time when it affected Mr Birighitti only,
and not his wife and himself, and when the employer itself had strong doubts that it was not an
employer/employee relationship then Mr Birighitti again did not oppose the unilateral decision to
characterise the relationship as an employer/employee relationship. As a result, he permitted the employer
to pay him as if he were an employee, even though it brought with it a different form of tax liability.

(ii) In the circumstances, little weight can be attached to the tax arrangements made in determining the matter.
In particular, the sort of approach that was taken in Massey v Crown Life Insurance Co [1978] 2 All ER
576 (CA) cannot be taken in this case. In that case, a man who might have been a Commission agent and
not an employee entered a new contract specifically to obtain tax benefits. In this case, a man specifically
employed as an employee, as was his wife, acting on the advice and at the behest of his employer, and
because of an initiative taken by his employer to further its own advantage, entered into an agreement
which it was not admitted by Mr Birighitti was anything but a contract of employment. The employer, who
later doubted the true nature of the agreement, unilaterally recharacterised it as a contract of employment
shorn of tax benefits. (I favour the approach taken by Gray J in Re Porter; Transport Workers� Union (op
cit)).

74 What then was it open to the Industrial Magistrate to find, having regard to those factors? It was open to find that in 1988 the
employees, Mr and Mrs Birighitti, entered into an employment contract without what would have been described as normal
employment benefits. They did this on the advice, at the initiative of, and with the assistance of their employer. They
registered a business name for a business said to be conducted in their names, the sole activity of which was to provide their
services to the employer. They provided the same services as they had provided as employees, the only difference being that
they were paid at an hourly rate, and were not paid �normal� employment benefits. Their services were still paid for and they
were the same services which were recorded merely by invoices and not by a time and wages record. When Mrs Birighitti
ceased to be an employee the same arrangement applied to Mr Birighitti until it no longer suited the employer.

75 Certainly, Mr and Mrs Birighitti claimed tax as if they were conducting their own business and filed returns to that effect, and
they did so on advice from their employer�s accountant. However, apart from that nothing had changed. There was no
partnership which derived any income, except the income previously paid by way of wages.

76 Mr Birighitti worked where and when he was told by the employer. He was subject to his employer�s direction and control at
all times, and it was never asserted otherwise. He did not provide any tools or equipment. He was provided with a utility and
clothes by his employer, as he had been when the arrangement between the appellant and himself was characterised as an
employment arrangement. He worked for no-one else. He conducted no business apart from the provision of his services. He
readily acquiesced when his employer changed the �arrangement� in 1992. Remuneration was still paid and not paid to any
partnership account, but to Mrs Birighitti personally, on her evidence, and one might infer to Mr Birighitti. There was, in fact,
no partnership and no partnership of business as such. There was, in substance, a contract to provide on the totality of all the
facts the personal services of Mr and Mrs Birighitti as employees.

77 For the reasons which I have referred to above, those factors, such as the different tax claims, the mere registering of a
business name, the non-payment of the usual contractual benefits and the payment on invoice, are not determinative, having
regard to all of the other factors and criteria, and having regard to the total circumstances surrounding the 1988-
1992 arrangement.

78 It is noteworthy, too, that, on all of the evidence, Mr Birighitti remained an integral part of the appellant�s organisation at all
times, as did Mrs Birighitti whilst she was so employed.

79 It was therefore open to the Industrial Magistrate to find, and it was correct for him to find that Mr Birighitti at all times and
continuously from 1981 to 2000 remained an employee of the appellant, and that he was continually employed pursuant to a
contract of employment, and that the �subcontractor arrangement� was a sham or alternatively the characterisation of the
arrangement as a subcontractor was misleading and contrary to the established facts.

80 It was further open to find, and the Industrial Magistrate was correct to find, that he was entitled to long service leave in
relation to a period in excess of 15 years continuous service, in fact 19 years, pursuant to the LSL Act. That is because he had
been employed by one and the same employer within the meaning of the LSL Act for that period of almost 19 years.

The Long Service Leave Act 1958 - Entitlements
81 S.7(2) of the LSL Act reads as follows:-

�Any leave, in the nature of long service leave or, as the case may be, payment in lieu thereof, granted, whether
before or after the coming into operation of this Act, under any long service leave scheme and irrespective of this
Act to an employee in respect of any period of continuous employment with his employer, shall be taken into
account in the calculation of the employee�s entitlement to long service leave under this Act as if it were long
service leave taken under this Act, or, as the case may be, payment in lieu of long service leave under this Act and
to be satisfaction to the extent thereof of any entitlement of the employee under this Act.�

82 That section was referred to by the appellant both at first instance and on appeal as the basis for an argument that the claimant
was not entitled to any further payment for long service leave under the Act because during the period of the so-called
subcontract between July 1988 and October 1992, Mr Birighitti was paid well above his entitlement as an employee, and had
therefore in effect been paid his long service leave entitlement.
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83 There was, as a matter of fact, no evidence as to what his entitlement as an employee was, and how much he was paid above it;
nor is it at all clear that Mr Birighitti was paid well above his entitlement as an employee. There was no evidence as to the
quantum of what his entitlements were by way of long service leave, if, in fact, that were quantifiable at that time. He was paid
an amount of $22.00 per hour.

84 Further, there was no evidence that this was a contract which specifically compensated for the loss of long service leave
entitlements, if loss there was going to be. This was a contract which it was said, was entered into with a subcontractor by the
appellant, at rates applicable to a subcontract and fully intended to be so, even if it were not a subcontract, which I would find
it was not. In other words, it was no part of the contract that the amount to be paid was any substitute for the amount to be paid
to Mr Birighitti when his employer accounted him an employee. Further, of course, his entitlement to long service leave could
not be a matter the subject of weekly instalment payments. A period of long service leave which he was eligible to take in
accordance with the eligibility provisions of the LSL Act was his entitlement, subject to the pro-rata provisions of the Act
which were not applicable to this argument, only when he had served the required 15 years. Any leave in the nature of long
service leave or payment in lieu thereof, whether before or after the coming into operation of the LSL Act �under any long
service leave scheme�, in respect of any period of continuous employment with the employer certainly must be taken into
account in the calculation of the employee�s entitlement to long service leave as if it were long service leave taken under the
Act. However, there is no definition of �scheme� in the LSL Act. I would say, however, that Dixon CJ in another context (see
Australian Consolidated Press Ltd v Australian Newsprint Mill Holdings PtyLtd [1960] 105 CLR 473 at 479) said this:-

���Scheme� is a vague and elastic word. Doubtless it connotes a plan or purpose which is coherent and has
some unity of conception.�

85 Most appositely, the Macquarie Dictionary contains this definition:-
�a policy or plan officially adopted by a company; business etc, as for pension loans etc�

86 There was within the meaning of those definitions, no scheme, no plan, no purpose, or no policy officially adopted to provide
for long service leave or long service leave entitlements, and, as His Worship correctly found, no evidence that the parties
even turned their minds to long service leave when the �arrangement� of 1998 was entered into or any time in the course of the
existence of the arrangement. Indeed, there is no evidence that they turned their minds to it until the time of the dismissal.

87 Long service leave is a benefit, as His Worship correctly found, to which the employee does not become entitled until he or
she has completed 15 years of service.

88 A scheme requires the parties to come up with a coherent plan, and there was none. There was no agreement about it, and there
was no scheme within the meaning of s.7(2) of the LSL Act.

89 His Worship, for those reasons, was right to so find and right to find that there was no leave or payment in lieu thereof which
might be taken into account.

90 Next, it was submitted that s.11(1)(b) of the LSL Act conferred on His Worship a discretion to deny the claim at first instance.
S.11(1)(b), as it is produced in the reasons for decision of His Worship (see page 26 (AB)), reads relevantly as follows:-

�whether and when and to what extent an employee is or has become entitled to long service leave, or payment in
lieu of long service leave�

91 First, there is no evidence that the respondent received payments equivalent to or in excess of what he would have received as
an employee in any long service scheme. Further, there was no scheme.

92 Second, there was no evidence that he was paid benefits, or, if he were, what the quantum of those benefits ought to be in
order that they might be taken into account. Of course, they could not be taken into account properly.

93 Third, the jurisdiction conferred on the Industrial Magistrates Court does not confer a discretionary jurisdiction on it in relation
to this question. In its ordinary meaning, the section confers jurisdiction on the court to hear and determine questions and
disputes in relation to rights and liabilities under the Act and those questions including whether and when and to what extent
an employee is or has become entitled to long service leave or a payment in lieu of long service leave. That is one of the
classes of questions or disputes which it can hear or determine, and it is not a matter for the exercise of the discretion. Those
words cannot be read as conferring a discretion of the type submitted to have been conferred, and they do not do so.

FINALLY
94 For those reasons, it is clear that the Industrial Court did not err as alleged in the grounds of appeal, and that no ground of

appeal is made out. For those reasons I would dismiss the appeal.
COMMISSIONER P E SCOTT�
95 I have had the benefit of reading the Reasons for Decision of His Honour, the President. I agree that there was no error in the

findings of the learned Industrial Magistrate that the respondent was an employee of the appellant and remained so
notwithstanding the arrangement between the parties from July 1988 until October 1992. I agree that the respondent was
entitled to long service leave in relation to the 19 year�s service with the appellant, pursuant to the Long Service Leave Act
1958.

96 Further, I agree that there was no evidence that the respondent was in some way paid in lieu of that entitlement. There was no
scheme, as envisaged by the Long Service Leave Act 1958, entered into by the parties which provided for long service leave
entitlements.

97 I also agree that there was no discretion in the Industrial Magistrate to take into account any payments, even if there was
evidence of such payments, which should be taken as offsets against the entitlement.

98 Accordingly, I agree that there was no error as alleged in the grounds of the appeal and I too would dismiss the appeal.
COMMISSIONER S WOOD�
99 I have read the reasons for decision of His Honour the President. I agree with those reasons and have nothing to add.
THE PRESIDENT�
100 For these reasons, the appeal is dismissed.

Order accordingly

_________
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Order
These matters having come on for hearing before the Full Bench on the 3rd day of July 2002, and having heard Mr T H Caspersz (of
Counsel), by leave, and with him Mr D Brajevic (of Counsel), by leave, on behalf of the appellant, and Mr G McCorry, as Agent on
behalf of the respondent, having dismissed Appeal No. 5 of 2002 by consent and having reserved its decision in Appeal No. 23 of
2002, and reasons for decision having been delivered on the 19th day of August 2002 wherein it was found that that appeal should
be dismissed, it is this day, the 19th day of August 2002, ordered as follows:-

(1) That Appeal No. FBA 5 of 2002 be and is hereby dismissed by consent.
(2) That Appeal No. FBA 23 of 2002 be and is hereby dismissed.

By the Full Bench
(Sgd.) P.J. SHARKEY,

[L.S.] President.
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_________________________________________________________________________________________________________

Decision Application dismissed
Appearances
Applicant Mr N Catania and with him Mr I Crawford and Mr V Catania.
_________________________________________________________________________________________________________

Reasons for Decision
THE PRESIDENT�

INTRODUCTION
1 This is an application by The Small Business Association of Western Australia (Union of Employers), which makes

application for registration of itself under Part II, Division 4 of the Industrial Relations Act 1979 (as amended) (hereinafter
referred to as �the Act�), as an organisation, as defined in s.7 of the Act.

2 Pursuant to Division 4 of Part II of the Act, and the individual sections, referred to hereinafter, the following must occur:-
(a) An unregistered organisation consisting of two or more employers who:-

(i) have, in the aggregate throughout the six months immediately preceding the date of application for
registration employed on an average, taken per month, not less than 200 employees; and

(ii) are associated for the purpose of protecting or further the interests of those employers;
may be registered by authority of the Full Bench.

(b) Such an unregistered organisation may be registered by authority of the Full Bench even if it does not have in the
aggregate throughout the six months immediately preceding the date of application for registration employed on an
average taken per month, not less than 200 employees, if the Full Bench is satisfied that there is good reason,
consistent with the objects prescribed in s.6 of the Act, to permit registration (see s.54(1) and (2) of the Act).

3 There was unrefuted evidence which I accept that, for the six months prior to the application herein being filed, namely prior to
12 June 2001, the average total number of employees of the members of the applicant was 900.

4 The rules do provide that the members are associated to further and protect the interests of members, who purport to be
employees (see s.54(1)(b)).

5 By virtue of s.55(2), (3) and (4) of the Act, the following must occur:-
(a) An organisation seeking registration under s.53 or s.54, as this is, must lodge in the office of the Registrar � 

(i) a list of the officers of the organisation with their addresses;
(ii) three copies of the rules of the organisation; and

(iii) the prescribed form of application.
(This has been done as I find).

(b) When the organisation has complied with the requirements of the subsection, the Registrar shall publish in the
required manner:-
(i) a notice of the application;
(ii) a copy of such rules of the organisation as relate to the qualification of persons for membership of the

organisation �;
(iii) notice that any person who objects to the registration of the organisation and who, having given notice of

that objection within the time and in the manner prescribed, satisfies the Full Bench that he has a sufficient
interest in the matter, may appear and be heard in objection to the application.

(This has been done as I find).
(c) An application under this section shall not be listed for hearing before the Full Bench until after the expiration of

30 days from the day on which the matters referred to in subsection (2) are first published.
(This has been done (see (2002) 82 WAIG 1125) as I find).

(d) Notwithstanding that an organisation complies with s.53(1) or s.54(1) or that the Full Bench is satisfied for the
purposes of s.53(2) or s.54(2), the Full Bench shall refuse an application by the organisation under this section
unless it is satisfied that the application has been authorised in accordance with the rules of the organisation.

(e) Pursuant to s.55(4) of the Act, there is evidence required that reasonable steps have been taken to adequately inform
the members � 
(i) of the intention of the organisation to apply for registration;
(ii) of the proposed rules of the organisation; and
(iii) that the members or any of them may object to the making of the application or to those rules or any of them

by forwarding a written objection to the Registrar,
and having regard to the structure of the organisation and any other relevant circumstance, the members have been
afforded a reasonable opportunity to make such an objection (see s.55(4)(b)). That is an issue which I will consider
later in these reasons.

6 In this case, there is a statutory declaration declared 5 June 2002 by Vincent Catania who says that he is the Executive Director
of the applicant organisation, and that he advised all members of the intended registration of that organisation with the
Industrial Relations Commission as required by the Act.

7 He declares that on 27 May 2002 he forwarded a notice and a copy of the proposed rules to all members of the organisation by
pre-paid post to members� addresses as shown in the register of members. The notice is annexed and advises of the right to
object and purports to attach the proposed rules.

8 There are no objections on file or otherwise notified (see s.55(4)(c) of the Act).
9 Pursuant to s.55(4)(e) of the Act, there are a number of requirements for the rules. The returning officer is required to ensure

the secrecy of the ballot (see rule 10.3(aa) and s.55(4)(e)(i)).
10 By virtue of s.55(4)(e)(ii), the rules must comply with the requirements of s.56(1) and are such as will ensure as far as

practicable that no irregularity can occur in connection with the election. This means the rules shall provide for the conduct of
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every election to an office within the organisation (including the acceptance or the rejection of nominations) by a returning
officer, not being the holder of any other office in, and not being an employee of, the organisation. This is complied with (see
rule 10.1(a)).

11 The rules must provide that if the returning officer conducting such election finds a nomination to be defective he shall before
rejecting the nomination, notify the person concerned of the defect, and where it is practicable to do so, give him the
opportunity of remedying the defect within such period as is applicable under the rules, which shall, where practicable, be not
less than seven days after his being so notified. This is complied with (see rule 10.2(c)).

12 The rules are required to provide for the election of the holder of each office within the organisation either by a direct voting
system or a collegiate electoral system in the case of an office the duties of which are of a full-time nature, though it must be a
one-tier collegiate electoral system. It is a direct voting system (see rule 10).

13 The Executive Committee is to consist of the President, Vice-President, Immediate Past President and a maximum of
10 Committeemen and the Executive Director (who will be a non-voting member) (see rule 8.2(a)).

14 The Management Committee will consist of the President, Immediate Past President, Vice-President and Executive Director
(who shall be a non-voting member) (see rule 8.5(a)).

15 The powers and duties of the President are prescribed by rule 8.7.
16 The powers and duties of the Executive Director are prescribed by rule 8.9.
17 As I have said, the election is to be by secret ballot (see rule 8.3(a)).
18 There is no provision for absent voting (see s.56(1)(d)(i) of the Act).
19 The sole provision for a nomination seems to be that a nomination form be signed and that the person be a member (see

rule 10.2(b)). That is sufficient.
20 The appointment of returning officers and their conduct and duties are prescribed in rule 10 (see s.56(1)(d)(ii)(III) of the Act).
21 S.56(1)(d)(ii)(IV) prescribes the conduct of the ballot (see rule 10).
22 S.56(1)(d)(ii)(V) provides for the appointment, conduct and duties of scrutineers to represent the candidates at the ballot. (See

rule 10.3(m), (n), (o), (p), (q), (r) and (w) which refer to the appointment and conduct of scrutineers).
23 S.56(1)(d)(ii)(VI) prescribes that the rules will refer to a declaration of the ballot, and those rules are rules 10.3(x), (y) and (z)

and rule 10.4.
24 S.56(1)(e) requires that the rules shall not permit a person to be elected to hold an office within the organisation for a period

exceeding four years without being re-elected.
25 Rule 10.1 requires that, bi-annually, the Executive Committee is to request the conduct of the annual ballot for the Executive

Committee and the Management Committee. Further, office bearers are required to be elected bi-annually by financial
members (see rule 8.3). In any event also rule 10.1 is sufficient in that it requires elections to be requested to be held and to be
held every two years. (See rule 10.1).

26 S.56(1)(f) of the Act requires that the rules of an organisation shall not permit a person to be elected to fill a casual vacancy in
an office for a period exceeding the unexpired portion of the term of the person who has vacated the office. (There appears to
be no such provision in the �rules�).

27 S.56A prescribes the manner of filling casual vacancies. (Rule 8.3(c) and (d) comply).
28 S.59(1) and (2) which read as follows are complied with:-

�59. Registered name
(1) The Full Bench shall not authorize the registration of an organization under a name identical with that by

which any other organization has been registered or which by reason of its resemblance to the name of
another organization or body or for any other reason is, in the opinion of the Full Bench, likely to deceive or
mislead any person.

(2) The registered name shall clearly indicate whether the organization is an organization of employers or an
organization of employees.�

29 Of relevance to this application is s.58(3) which reads as follows:-
�58. Registration of organization

(3) On an application for the registration of an organization the agent or representative of the applicant may
request the Full Bench to authorize the rules of the organization to be registered in terms that exclude certain
persons or classes of persons from the description of persons who would have been eligible for enrolment as
members of the organization under the rules as lodged under section 55(1)(b) and, if so requested, the Full
Bench may authorize the Registrar to register the rules in those terms.�

ISSUES AND CONCLUSION
30 The evidence in this matter consisted of documentary evidence, statutory declarations and assertions from the bar table, which

latter assertions were not denied because there was no objection and no appearance for any intervener.
31 A notice of intervention was filed by the Combined Small Business Alliance of Western Australia Inc and served after the date

for hearing and determination of this matter in open court, but no application was made to extend time within which to file and
serve the notice of intervention, and the notice is, accordingly, not before the Full Bench.

32 I would also add that, upon the hearing of this matter on 29 July 2002, leave was given to the applicant to file final written
submissions. These were filed on 12 August 2002, but there were also filed without leave to do so a notice of Executive
meeting of the applicant for 6 August 2002 and what purport to be minutes of the proceedings of such a meeting, said to have
been held on 6 August 2002. Notwithstanding that and in the interests of this matter being disposed of expeditiously for the
benefit of the applicant, I would admit these documents in evidence.

33 From an examination of the rules of the organisation and the other evidence, oral and documentary, I am satisfied as to the
following for the reasons expressed above, and find as follows:-
(a) That s.54 and s.55(1), (2) and (3) of the Act have been complied with. Whether I can be satisfied that s.55(4)(a) and (b)

have been complied with is a question which I will deal with later in these reasons.
(b) That having regard to s.55(4)(c) no obstacle exists by virtue of that section, because not only has there been less than five

percent of the membership who have objected to the making of the application or to the rules or any of them of the
organisation, but, in fact, no member has objected. I should also observe that no other person has objected.
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(c) Upon a perusal of the rules, as they are sought to be registered, it is clear that s.55(4)(d) and (e) have been complied with.
(d) I will turn to s.55(5) later in these reasons.
(e) S.56 has been complied with, except for s.56(d)(ii)(I) which I will refer to later in these reasons.
(f) S.57 has been complied with upon a fair reading of the rules (see rule 10).
(g) As to s.59, that no objection was taken to the name under which the applicant sought to be registered, nor was there any

objection to registration under that name, or, indeed, at all; and that there is no obstacle to the name in rule 1 being
registered.

(h) Upon a fair reading, that the rules also comply with s.64D of the Act.

Merits
34 On the merits, put briefly, the case for the applicant was as follows.
35 The applicant consists of 265 small business employers, and over the six months preceding the date of the application herein,

namely 12 June 2002, that number remained constant. Over that period, the employers also employed on an average not less
than 900 employees.

36 The applicant seeks by its objects to further and protect the interests of its employer members (see rule 5.1(b)).
37 Eligibility rule 6.1 is important and reads as follows:-

�Any person, firm, company or corporation who, or which, is or is usually an employer within the meaning of the
Act, or a sole trader working in, or in connection with all or any facet of the small business in retail and wholesale
trade described in Rule 4 of this Constitution, will be eligible for membership.�

38 However, rule 6.1 must be read with rule 4, which is called �Scope and Extent of the Small Business in Retail and Wholesale
Trade�.

39 Rule 4 reads as follows:-
�Any person, partnership, firm, association, joint venture, company or corporation who or which employs up to and
including one hundred (100) employees at each of their business premesis, (sic) or employed to provide services,
and involved in retail/wholesale trade.�

40 It was submitted that this application, and the desire to be registered, grew from the activities of a body called the WA Council
of Retail Associations which consists of associations of �mainly small business retailers�. It would seem that, on the oral
evidence, given from the bar table, it is the Council of Retailers which seeks registration �as a small business union�.

41 It was asserted also from the bar table that the applicant �mainly consists of businesses� which were described in the
submissions as �micro businesses� ((ie) business employing five employees and/or less).

42 It was also asserted that these micro businesses are not represented by any of the other employer organisations.
43 It was also asserted that as a result of the registration of the applicant, small businesses will be able to be represented in the

bargaining processes and otherwise industrially, having regard to the Act as recently amended (see page 5 of the transcript).
44 There was, it was fair to say, and, unusually, no documentary evidence of the nature of the membership of the applicant.
45 It was also stated from the bar table that the Chamber of Commerce and Industry of Western Australia (hereinafter referred to

as �the CCI�) represents a different �constituency�. In the same breath, however, it was admitted that there may be some
overlap in membership �at the fringes� between the CCI and the applicant, but the crux of the submission was that the CCI
represented businesses which could afford a bigger membership fee, a fee which members of the applicant, presumably
because they were small businesses, could not afford.

46 The Full Bench drew the attention of the applicant to the risk of an overlap with other registered employer organisations, such
as The Master Plumbers� and Mechanical Services Association of Western Australia (Union of Employers), The Master Ladies
Hairdressers� Association Industrial Union of Employers of WA and the Master Gentlemens Hairdressers� Association
Industrial Union of Employers of WA, for example. It is the fact, too, as the Full Bench advised, that the CCI is not an
�organisation� as that term is defined in s.7 of the Act. It was asserted, on behalf of the applicant, that the membership
represented by the applicant was different, in fact, and consisted of small business retailers ((ie) those who employed five or
less employees).

47 I should, however, say that �small business� is not defined in the rules of the applicant. Further, there is no limit contained in
rules 4 or 6 (or anywhere in the rules), which limits membership by reference to the number of employees at each of the
business premises to five employees. In fact, by the exact prescription of rule 4, one may be a member of the applicant if one
has no more than 100 employees at each business premises. Thus, the limit on the number of employees which an eligible
member can have is 100, that is 20 times the five employees, which is the maximum said to qualify a business to be called a
�micro business�.

48 Significantly and contrary to what was submitted, the eligibility conferred by rule 4 is not limited to retail premises, but covers
wholesale premises as well. There is therefore no limit on membership to the proprietors of retail premises. The employers
concerned may be employers who are engaged either in wholesale business or retail business.

49 It was submitted that one difference between the applicant and �some suburban organisations that have a general membership
of retailers� was in the objects contained in these rules, in that the objects of the applicant are �focused on industrial relations
and the new reform agenda�. On a fair reading of �Rule 5 � Objects�, that is not the case at all. One of many examples in the
17 prescribed objects contained in rule 5, is rule 5.1(c) which prescribes as follows:-

�5. OBJECTS
The objects of the Association, being the purposes for which it is formed, shall be�
5.1 Industrial and commercial

(c) To assist members with commercial and other relationships with customers and the public at large.�
50 It was also submitted that the Act encourages the formation of representative organisations such as the applicant which, it was

asserted, has the potential to represent �many employers representing thousands of employees�. On the numbers presently
existing of members and employees that goal would seem a long way off.

51 The Full Bench also drew the attention of the applicant to the fact that a person as described in rule 6.1 as �usually� a sole
trader working in or in connection with�� would not be within the definition of �employer� as defined in s.7 of the Act. Thus,
such a person, if that were the case, would be ineligible by law to be a member because that person was not an �employer� as
defined.
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52 �Employer� as defined in s.7 of the Act is as follows:-
�7. Interpretation

(1) In this Act, unless the contrary intention appears ��employer� includes, subject to section 7B � 
(a) persons, firms, companies and corporations; and
(b) the Crown and any Minister of the Crown, or any public authority,

employing one or more employees and also includes a labour hire agency or group training
organization that arranges for an employee (being a person who is a party to a contract of service
with the agency or organization) to do work for another person, even though the employee is
working for the other person under an arrangement between the agency or organization and the
other person;�

53 The Full Bench also enquired whether the meeting of the Executive held on 16 April 2002 and which purported to authorise
the making of the application the subject at these proceedings was inquorate, in that only four persons were recorded as being
present when the quorum prescribed by the rules for an Executive Meeting is in fact five (see rule 9.6(b)).

Issues raised by the Full Bench
54 There were three issues raised by the Full Bench at the hearing of this matter pertaining to the rules of the organisation, all of

which were sought to be remedied at a meeting of the Executive convened and held on 6 August 2002 at 431 Fitzgerald Street,
Perth at 2.00 pm. The minutes of the meeting, which have not been confirmed, or if they are there is no evidence of this, if
admitted in evidence, record that six persons were present, including three persons recorded as having been nominated by the
WA Council of Retail Associations. There is no evidence that such members were elected or otherwise brought to the
Executive in accordance with the rules. Thus, it is not established that the Executive was validly constituted, or reconstituted, I
should say.

55 However, I will turn to the three relevant issues dealt with at the meeting:-
(a) First, there was a resolution to delete the words �sole trader� wherever those words occur in the rules. The

significant reference to that is in rule 6. That amendment authorises an amendment which it is within the power of
the Full Bench under s.58(3) of the Act to allow and which removes any attempt to cover persons who are not
employers, as defined in s.7 of the Act. (I would add that the word �or� before sole trader should probably also be
deleted). The new rule 6.1, in the form approved by the Executive Meeting of 6 August 2002 which, itself however,
as I observe was not valid because the Executive was probably not validly constituted in accordance with the rules,
would read as follows:-

�Any person, partnership, firm, association, joint venture company or corporation who, or which, is or is an
employer within the meaning of the Act, or in connection with all or any facet of the small business in retail
and wholesale trade described in Rule 4 of this Constitution, will be eligible for membership.�

(b) The next resolution to be considered is the resolution to include a rule to provide for absentee votes. Such a rule is
currently missing. This involves the insertion of a new rule 10.2(vi) to (x) inclusive, which, taken from the minutes
of the meeting, reads as follows:-

�(vi) The Executive Committee shall notify each member of the date, time and place for the holding of
the ballot and in sufficient time to enable them to vote.

(vii) Any member who due to absence from the district, or inability to attend the Annual Ballot for the
Executive Committee and Management Committee due to pressure of work or other commitments
or ill health or who resides beyond a radius of 58 kilometres from the registered office, desires to
record his/her vote by post shall apply in writing to the Returning Officer at the Registered Office
of the Association for a ballot paper, and

(viii) The member shall return such ballot paper to the Returning Officer at such address in time to
reach the Returning Officer on or before the time fixed for the taking of the ballot.

(ix) Such ballot paper shall be returned in a sealed envelope endorsed �VOTE� and all such envelopes
shall be retained by the Returning Officer until the opening of the ballot whereupon they shall be
placed in the ballot box.

(x) The Returning Officer shall keep a record on the sheet supplied by the Executive Committee of
those members voting by post and such records shall correspond with the number of ballot papers
so given out.�

(c) Such a rule complies with the requirement of the Act. However, in my opinion, that amendment requires that the
rules, including the proposed amendments, would have to be forwarded to the members in amended form advising
in accordance with s.55(3) of the Act of the member�s right to object, and there would have to be proof that this had
been done, provided by affidavit, if this application were to proceed. However, that observation is subject to what I
say hereinafter.

The Inquorate Meeting of 16 April 2002
56 An inquorate meeting of the Executive was held on 16 April 2002 at which were recorded as present only four people. The

quorum for the meeting is five voting members (see rule 9.6(b)). That was the meeting which purported to authorise this
application.

57 At the meeting of the Executive of 6 August 2002, a resolution was passed in terms which are not clear. What is recorded is
this:-

�The President proposed that the newly increased executive vote upon ratifying the previous application for
registration under the Industrial Relations Act 1979 (WA) under case number FBM 2 of 2002.�

58 There are a number of observations which I wish to make in relation to this resolution.
(a) First, the presence of a quorum means a quorum competent to transact and vote upon the business before the

meeting (see Steuart v Oliver and Others (No 2) [1971] 18 FLR 83).
(b) If there is no quorum, a meeting is invalid and cannot validly transact any business (see Steuart v Oliver and Others

(No 2) (op cit) and also Cox v Dublin City Distillery (No 2) [1915] 1 ChD 345 (CA), Newhaven Local Board v
Newhaven School Board Vol XXX ChD 350 (CA) and Richard Brady Franks Ltd v Price and Others [1937]
58 CLR 112 (HC)).
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(c) A later resolution which is passed in pursuance of an earlier void resolution can have no greater effect than the
earlier void resolution, but it can be valid if it is truly independent (see respectively Cox v Dublin City Distillery
(No 2) (CA) (op cit) and Richard Brady Franks Ltd v Price and Others (HC) (op cit)) (see, generally, The Laws of
Australia, Vol 4.4.2).

59 First, the resolution purporting to ratify the resolution authorising the application purported to ratify a void application because
what it sought to do was approve of an application made pursuant to a void resolution. The original resolution was passed at a
meeting which was conducted without a quorum and which was void and at which no valid business could be transacted.

60 Further, that resolution was passed at a meeting which was conducted contrary to the rules, and therefore contrary to s.55(3) of
the Act. It was conducted contrary to the rules because it was conducted without the quorum prescribed by the rules.

61 The resolution of 6 August 2002 cannot be accounted valid because it was not truly independent of the void resolution of
16 April 2002, the voidness of which it purported to remedy (see The Laws of Australia, Volume 4.4.2). I say that because the
resolution of 6 August 2002 purported to retrospectively render valid by ratification a resolution which was void and the act
carried out as a result of that void resolution. There was no power to pass a resolution at the original meeting of 16 April
2002 which could possibly authorise, in accordance with the rules, or validly at all, the making of an application.

62 I therefore find that this application was not authorised in accordance with the rules of the applicant organisation. I also find
that for those reasons that the application was not validly authorised at all.

63 s.55(4) and (5) require the Full Bench, mandatorily, therefore to dismiss the application (see the use of the word �shall� in
s.55(4) and (5), see also in Re: Association of Professional Engineers Australia (WA Branch) and CSA (1984) 65 WAIG at
8 (FB) and see s.56 of the Interpretation Act 1984 which provides that the word �shall� is imperative).

64 I am of opinion that by virtue of s.55(4) of the Act, the Full Bench has therefore a mandatory obligation to dismiss the
application. I would add in this context that the word �authorise� in the context of s.55(4) means more than the accepted
meaning of �sanction, approve or countenance� (see Winstone v Wurlitzer Automatic Phonograph Co of Australia [1946] ALR
422 at 426 per Herring CJ):-

�The word �authorise�, according to its natural meaning, signifies the conferring upon a person of a right to do
something, which apart from the authorisation, he does not possess � But the word, like any other word, may be
controlled by its context.�

(See Ex parte; Johnson; Re MacMillan [1947] 47 NSWSR 16 at 18 per Jordon CJ and see also Moorhouse and Angus and
Robertson (Publishers) Pty Ltd v University of NSW [1976] RPC 151 at 158 per Gibbs J where the meaning of the word
�sanction approve, countenance� was applied (see also the discussion of the meaning of the word in Wik Peoples v State of
Queensland and Others (1996) 141 ALR 129 at 291 (HC)).

Overlap
65 s.55(5) of the Act, which was raised by the Full Bench with the agent for the applicant in very clear terms requires the Full

Bench to refuse an application by the organisation under this section if a registered organisation, the rules of which relate to
membership of some or all of the persons eligible for membership pursuant to the rules of another organisation, might be
covered by the rules of the applicant organisation. That is the first requirement, as I paraphrase it, of s.55(5).

66 However, the Full Bench may, if it is satisfied that there is good reason consistent with the objects of the Act, grant an
application such as this, if it is satisfied that there is good reason consistent with the objects of the Act prescribed in s.6 to
permit registration. In this case, there was an admission that there was overlapping in membership in fringe areas with the CCI.
However, the CCI is not an organisation as defined in s.7 of the Act. Thus, it is not necessary to consider the effect on the CCI.

67 Since there was no objection, no specific other organisation and its rules were brought to the attention of the Commission in
the context of any allegation of an overlap. The Full Bench of its duty raised this question. It was answered, if I might
summarise it, by the following submissions/assertions:-
(a) There were overlaps with the CCI which were, to summarise it, of no consequence.
(b) There were no real potential overlaps with other registered organisations such as The Master Plumbers� and

Mechanical Services Association of Western Australia (Union of Employers), The Master Ladies Hairdressers�
Association Industrial Union of Employers of WA or the Master Gentlemens Hairdressers� Association Industrial
Union of Employers of WA.

(c) This was because the applicant�s members were retailers and �micro employers�.
(d) There was also emphasis on the fact that the members of the applicant were �micro employers� ((ie) employers

employing five or less employees).
68 First, let me observe that the rules do not support those submissions. The prescription, as far as the eligibility rule goes, are

quite different. First, eligibility extends to persons engaged in wholesale as well as retail trade. Second, membership is not
limited to �micro businesses� at all. It is limited to businesses where there are employed no more than 100 employees at the
business premises. That is five times the maximum qualification for what Mr Catania asserted was a �micro business�.

69 The applicant is not an organisation which if registered would be an organisation to cover �micro businesses�. Indeed, it would
not be so restricted at all. That point is emphasised by the fact that more than 100 employees might still not render an employer
ineligible for membership even if only 100 were employed at the business premises. There would seem to be no clear
prohibition upon eligibility for membership if more than 100 employees were employed elsewhere than at the business
premises at any time, for example; nor is it clear that an eligible employer is restricted to 100 employees at only one business
premises.

70 Whilst, for all of the reasons advanced the outcome sought is consistent with rules s.6(ab), (af) and (f) of the Act, however, it is
not necessarily consistent with all of s.6(e), in that there is a potential for overlap, with some organisations if the application is
granted.

71 However, I am not persuaded that s.55(5) applies or constitutes an obstacle to the registration of the applicant organisation.
72 I would add that, in any event, for the reasons for which I have advanced above, that I am not persuaded that the Executive was

validly constituted for the purposes of the meeting of 6 August 2002.
FINALLY

73 For all of those reasons, too, I am required by s.55(4) of the Act, which is mandatory, to dismiss the application. For those
reasons, I would dismiss the application.

SENIOR COMMISSIONER A R BEECH�
74 I have had the benefit of reading the reasons for decision of His Honour, the President. I agree with those reasons and having

nothing to add.
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COMMISSIONER J L HARRISON�
75 I have had the benefit of reading the reasons for decision of His Honour, the President. I agree with those reasons and having

nothing to add.
THE PRESIDENT�
76 For those reasons, the application is dismissed.

Order accordingly
_________

2002 WAIRC 06106
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE SMALL BUSINESS ASSOCIATION OF WESTERN AUSTRALIA (UNION OF
EMPLOYERS), APPLICANT

CORAM FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
SENIOR COMMISSIONER A R BEECH
COMMISSIONER J L HARRISON

DELIVERED MONDAY, 29 JULY 2002
FILE NO/S. FBM 2 OF 2002
CITATION NO. 2002 WAIRC 06106
_________________________________________________________________________________________________________

Decision Application adjourned sine die
Representation
Applicant Mr N Catania, Committeeperson, and with him Mr I Crawford and

Mr V Catania
_________________________________________________________________________________________________________

Orders and Directions
This matter having come on for hearing and determination before the Full Bench on the 29th day of July 2002, and having heard Mr
N Catania, Committeeperson, and with him Mr I Crawford and Mr V Catania on behalf of the applicant, it is this day the 29th day of
July, ordered and directed by the Full Bench as follows:-

(1) THAT the application herein, FBM 2 of 2002, be and is hereby adjourned sine die.
(2) THAT leave be and is hereby granted to the applicant to file written submissions by way of final address

within 14 days of the date herein.
(3) THAT the Full Bench will determine the matter on the written submissions.

By the Full Bench
(Sgd.) P. J. SHARKEY,

[L.S.] President.
_________

2002 WAIRC 06341
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE SMALL BUSINESS ASSOCIATION OF WESTERN AUSTRALIA (UNION OF
EMPLOYERS), APPLICANT

CORAM FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
SENIOR COMMISSIONER A R BEECH
COMMISSIONER J L HARRISON

DELIVERED TUESDAY, 27 AUGUST 2002
FILE NO/S. FBM 2 OF 2002
CITATION NO. 2002 WAIRC 06341
_________________________________________________________________________________________________________

Decision Application dismissed
Appearances
Applicant Mr N Catania and with him Mr I Crawford and Mr V Catania.
_________________________________________________________________________________________________________

Order
This application having come on for hearing before the Full Bench on the 29th day of July 2002, and having heard Mr N Catania and
with him Mr I Crawford and Mr V Catania on behalf of the applicant, and the Full Bench having reserved its decision in the matter,
it is this day the 27th day of August 2002, ordered that application No FBM 2 of 2002 be and is hereby dismissed.

By the Full Bench
(Sgd.) P. J. SHARKEY,

[L.S.] President.
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FULL BENCH—Procedural Directions and Orders—
2002 WAIRC 06419

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES BGC (AUSTRALIA) PTY LTD, APPELLANT

v.
IAN PHIPPARD, RESPONDENT

CORAM FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
CHIEF COMMISSIONER W S COLEMAN
COMMISSIONER S WOOD

DELIVERED FRIDAY, 6 SEPTEMBER 2002
FILE NO/S. FBA 7 OF 2001
CITATION NO. 2002 WAIRC 06419
_________________________________________________________________________________________________________

Decision Appeal discontinued
_________________________________________________________________________________________________________

Order
This appeal having been remitted to the Full Bench of the Commission from the Industrial Appeal Court and having been listed for
hearing on Friday the 6th day of September 2002, before the Full Bench and the parties herein, on the 4th day of September 2002,
having filed in the Registry of the Commission a Minute of Proposed Orders that the said appeal be discontinued by consent, and
the parties having waived their rights pursuant to s.35 of the Industrial Relations Act 1979 (as amended), it is this day, the 6th day of
September 2002, ordered, by consent, as follows:-

(1) THAT there be leave granted and leave is hereby granted for Appeal No FBA 7 of 2001 to be discontinued.
(2) THAT the Full Bench refrain from hearing the said appeal further.

By the Full Bench
(Sgd.) P. J. SHARKEY,

President.

____________________

2002 WAIRC 06269
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES NIGEL BURCH, APPELLANT
and
ORETEK LTD, RESPONDENT

CORAM FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
SENIOR COMMISSIONER A R BEECH
COMMISSIONER P E SCOTT

DELIVERED TUESDAY, 20 AUGUST 2002
FILE NO/S. FBA 28 OF 2002
CITATION NO. 2002 WAIRC 06269
_________________________________________________________________________________________________________

Decision Orders and directions given
Representation
Applicant Mr N Burch, on his own behalf
Respondent Mr O Moon, as agent
_________________________________________________________________________________________________________

Orders and Directions
This matter having come on for hearing before the Full Bench on the 20th day of August 2002, and having heard Mr N Burch, the
applicant, on his own behalf, and Mr O Moon, as agent, on behalf of the respondent, and the parties having waived their rights
under s.35 of the Industrial Relations Act 1979 (as amended), and the Full Bench having determined that it was just and expedient
to make the orders and directions hereinafter contained, it is this day, the 20th day of August 2002, ordered and directed as follows:-

(1) THAT the hearing and determination of the appeal herein be adjourned sine die.
(2) THAT the appellant do file and serve amended grounds of appeal within seven days of the date of this

order.
(3) THAT the appellant do file and serve the written statements of any witnesses to be called in these

proceedings, including himself, together with copies of any documents to be relied on by such witnesses
within 14 days of the date of this order.

(4) THAT the respondent do file and serve the written statements of any witnesses to be called in these
proceedings together with copies of any documents to be relied on within 14 days of the expiry of the
14 day period referred to in paragraph (3) hereof.

By the Full Bench
(Sgd.) P. J. SHARKEY,

[L.S.] President.
____________________
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2002 WAIRC 06450
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES IAN REZUAN DAVIES, APPELLANT
v.
YOUNGS WA PTY LTD, RESPONDENT

CORAM FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
COMMISSIONER S WOOD
COMMISSIONER J L HARRISON

DELIVERED TUESDAY, 10 SEPTEMBER 2002
FILE NO/S. FBA 27 OF 2002
CITATION NO. 2002 WAIRC 06450
_________________________________________________________________________________________________________
Decision Appeal discontinued
Appearances
Appellant Mr D H Schapper (of Counsel)
Respondent Mr G McCorry, as agent
_________________________________________________________________________________________________________

Order
The Notice of Appeal herein, having been filed herein on the 29th day of May 2002, and the abovenamed appellant, on the 5th day of
August 2002, having filed a Notice of Discontinuance in the Registry of the Commission, and the agent for the abovenamed
respondent, on the 20th day of August 2002, having advised the Commission in writing that the respondent consents to the appeal
being discontinued by the appellant, and the Full Bench having decided that the consent to the discontinuance of the appeal
constituted special circumstances so as to exempt the parties from further compliance with regulation 29 of the Industrial Relations
Commission Regulations 1985, and the parties having waived the rights conferred on them by s.35 of the Industrial Relations Act
1979 (as amended), and the Full Bench having so exempted them, it is this day, the 10th day of September 2002, ordered and
declared, by consent, as follows�

(1) THAT there be leave granted and leave is hereby granted for appeal No FBA 27 of 2002 to be discontinued.
(2) THAT the Full Bench refrain and the Full Bench does hereby refrain from hearing the said appeal further.

By the Full Bench
(Sgd.) P. J. SHARKEY,

[L.S.] President.
____________________

2002 WAIRC 06371
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES WESTERN AUSTRALIAN ABORIGINAL MEDIA ASSOCIATION (ABORIGINAL
CORPORATION), APPELLANT
v.
JODI ANN HOFFMANN, RESPONDENT

CORAM FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
CHIEF COMMISSIONER W S COLEMAN
COMMISSIONER J F GREGOR

DELIVERED THURSDAY, 29 AUGUST 2002
FILE NO/S. FBA 51 OF 2000
CITATION NO. 2002 WAIRC 06371
_________________________________________________________________________________________________________
Decision Appeal discontinued
Appearances
Appellant Mr R W Clohessy, as agent
Respondent Mr P Woodward, as agent
_________________________________________________________________________________________________________

Order
The Notice of Appeal herein, having been filed herein on the 14th day of November 2000 and having been served on the
respondents on the 15th day of November 2000, and the abovenamed appellant, on the 1st day of May 2002 having filed a Notice of
Discontinuance in the Registry of the Commission, and the agent for the abovenamed respondent, on the 14th day of August 2002,
having advised the Commission in writing, that the respondent consents to the appeal being discontinued by the appellant, and the
Full Bench having decided that the consent to the discontinuance of the appeal constituted special circumstances so as to exempt
the parties from further compliance with regulation 29 of the Industrial Relations Commission Regulations 1985, and the parties
having waived the rights conferred on them by s.35 of the Industrial Relations Act 1979 (as amended), and the Full Bench having
so exempted them, it is this day, the 29th day of August 2002, ordered, by consent, as follows�

(1) THAT there be leave granted and leave is hereby granted for appeal No FBA 51 of 2000 to be discontinued.
(2) THAT the Full Bench refrain and the Full Bench does hereby refrain from hearing the said appeal further.

By the Full Bench
(Sgd.) P. J. SHARKEY,

[L.S.] President.
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COMMISSION IN COURT SESSION—Matters dealt with—

2002 WAIRC 06403

MALTING INDUSTRY AWARD 1993
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE BREWERIES AND BOTTLEYARDS EMPLOYEES� INDUSTRIAL UNION OF WORKERS
OF WESTERN AUSTRALIA, APPLICANT
v.
KIRIN AUSTRALIA PTY LTD AND OTHER, RESPONDENT

CORAM CHIEF COMMISSIONER W S COLEMAN
SENIOR COMMISSIONER A R BEECH
COMMISSIONER J L HARRISON

COMMISSION IN COURT SESSION
DATE OF ORDER WEDNESDAY, 4 SEPTEMBER 2002
FILE NO. APPLICATION 1394 OF 2001
CITATION NO 2002 WAIRC 06403
_________________________________________________________________________________________________________

Result Award varied
Representation
Applicant Mr D Schapper (of counsel)
Respondent Mr S Heathcote
_________________________________________________________________________________________________________

Reasons for Decision
1 Kirin Australia Pty Ltd, the Respondent company, runs a malt production business in Western Australia. It is a continuous

operation and is staffed each day of the week for part of the day. The company has eleven employees engaged in production;
nine are classified as malt production operators and two are fitters.

2 The company (�Kirin�) and the Breweries and Bottleyards� Employees Industrial Union of Workers of WA (�BBEIU�) are
named parties to the Malting Industry Award 1993 (No.A6 of 1993). Joe White Maltings Limited is the only other named
party. Its operation, however, is at present regulated by workplace agreements and the company chose not to participate in
these proceedings.

The Claim
3 The BBEIU, the applicant, seeks to vary the Malting Industry Award 1993 to provide for�

(1) Clause 8A � Part time Employees
(1) Notwithstanding anything in this award an employee may be employed on a part time basis.
(2) Part time employee means an employee who is engaged to work for less than 72 hours per fortnight on a

permanent or regular basis.
(3) Part time employees shall be paid an hourly rate which is 1/72

nd of the fortnightly rate for the type of work
being performed.

(4) A part time employee shall be entitled to receive pro-rata entitlements to annual bonus, annual leave,
public holidays, long service, sick and compassionate leave.

(5) The hours worked shall be within the working hours set out in clause 18 of this award.
(6) Part time employees who

a. work outside of the working hours set out in clause 18 of this award; or
b. work in excess of their prescribed fortnightly hours
shall be paid overtime rates as per clause 9 of this award.

(7) A Part time employee shall be required to work a minimum of 4 hours on each day on which work is
required.

(2) Clause 23 � Use of Contractors
(1) This clause shall apply only to Kirin Australia Pty Ltd (�Kirin�).
(2) All work falling within the classifications covered by this award or any industrial agreement between the

union and Kirin shall only be performed by persons employed directly by Kirin.
(3) Provided that subclause 2 shall not apply for engagements not exceeding 3 months where�

1. Temporary coverage for an employee on leave is required.
2. For seasonal reasons there is a temporary increase in the need for labour.
3. An emergency or breakdown necessitates increased or specialised labour  which Kirin�s

employees are unable to provide.
(4) The period of 3 months referred to in subclause (3) may be extended by consent of the union provided that

consent shall not be unreasonably withheld.
( (5) No work referred to in subclause (2) shall be let out to contractors unless ) Deleted
( the contractor�s employees are paid in accordance with the terms and ) by
( conditions of this award and any agreement between the union and ) amendment
( Kirin.                                                       ) of the application



2428 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 82 W.A.I.G.

4 In support of its application, the BBEIU claims that the proposed Clause 8A �will increase the modes of employment available
to the employers, thereby increasing flexibility and maintaining the relevance of the award to modern work practices�. With
respect to Clause 23, as proposed, it is claimed that provision is necessary �because Kirin has employed and continues to
engage long term labour by way of labour hire firms and thereby avoids payment of the terms and conditions of employment
for the work in question, which terms and conditions are agreed between the applicant and Kirin as being fair and reasonable�.

5 Kirin supports the amendment to make provision in the award for part time employment as being consistent with contemporary
employment arrangements. However, the company opposes the proposed amendment to regulate the use of contractors on the
basis that it would effectively deprive it of the opportunity to take labour from other sources, apart from direct employment.

6 The application to vary the award is before the Commission in Court Session after having been considered by the Commission
constituted by a single Commissioner (Breweries and Bottleyards Employees� Industrial Union of Workers of WA v Kirin
Australia Pty Ltd and Other [2001] 81 WAIG 3076) and then being remitted from the Full Bench following an appeal
(Breweries and Bottleyards Employees� Industrial Union of Workers of WA v Kirin Australia Pty Ltd and Other [2002]
82 WAIG 412). The terms of the proposed variation have been amended from those that were originally remitted to the
Commission in Court Session.

7 In proceedings before the Commission in Court Session the parties were content to rely on witness statements and oral
evidence submitted to the Commission at first instance, and on submissions in that matter and in the appeal to the Full Bench.
No other evidence was adduced in the hearing before the Commission in Court Session.

8 The Commission in Court Session is required to consider the application to vary the Malting Industry Award 1993 in
accordance with the wage fixing principles (State Wage Case General Order [2001] 81 WAIG 1721).

Background
9 The circumstances that gave rise to this application involved the placement of a person from a labour hire firm with Kirin in

1999 on duties consistent with the classification of malt production operator (MPO).
10 This placement is said to have arisen from Kirin�s concern about escalating wage costs under an industrial agreement entered

into in 1997 (Breweries and Bottleyards Employees� Industrial Union of Workers of WA v Kirin Australia Pty Ltd [1997]
77 WAIG 2243), a decline in the level of profitability and the company�s inability to negotiate new arrangements with the
BBEIU at that time.

11 Kirin retired from the industrial agreement in March 2000 but continues to apply the terms and conditions of that agreement by
the operation of consent orders issued pursuant to section 44 of the Industrial Relations Act ([2000] 80 WAIG 607).

12 Although there have been discussions on a new industrial agreement, little progress has been made at this time.
13 Notwithstanding undertakings given by Kirin that it will honour current arrangements for existing award employees, the

BBEIU sees the use of contractors as a threat to the security of employment and to the terms and conditions of award
employees, not only those presently employed, but also future employees.

The BBEIU�s position
14 The BBEIU submits that prior to the retention of a labour hire placement in 1999 on production duties, Kirin�s recourse to

contract labour had been limited to shutdowns and relief for extended periods of leave. As the union sees it the company now
seeks to institute an �across the board� use of contractors to establish a second workforce whose deployment would not be
limited to peak demands but whose presence would be a permanent feature of production arrangements. This is Kirin�s
response to the application of existing terms and conditions which the company says are �too generous and costly�. The union
understands that the experience of the labour hire placement in the period from 1999 to 2001 realised a 30% saving on costs
against direct employment. This included the company�s ability to limit contractors� daily hours at short notice. The labour hire
contractor was paid $14.22 per hour. The hourly rate for the level 3 MPO under the consent order is $21.50.

15 In summary, the BBEIU submits that it is contrary to the intent of the Act, the award and the wage fixing principles to permit
Kirin to avoid the operation of arrangements negotiated with the union by engaging its ordinary production labour through a
labour hire company. The unrestricted use of contractors undermines the purpose and intent of agreement making and
prejudices the BBEIU�s ability to negotiate an enterprise bargain. Furthermore, the union argues it is inequitable for the
company to �sidestep� obligations under awards, agreements or orders by interposing a third party between it and those
engaged in production. It is submitted that the company should not be permitted to lower costs by attacking wages when those
rates have been properly established. In the BBEIU�s view it is insufficient to cite an undertaking to those presently employed.
The union has a responsibility not only to them but also to those who follow. It seeks to secure employment for those in the
workforce and protect the terms and conditions for the future. This is the thrust of the award and wage fixing system. Kirin
should not be permitted to avoid its obligations in this respect. Clause 1 of the wage fixing principles (op.cit) makes it clear
that the award is the safety net when parties are unable to reach an industrial agreement. The thrust of the principles is that
parties should be encouraged to reach agreement on terms and conditions of employment. An arrangement with a labour hire
company is a device to get around agreements and to avoid the obligation to negotiate.

16 The BBEIU submits that the application satisfies the requirements of Principle 10, that being the only relevant principle. In this
respect the union states�

�S26 (1)(c) � the persons immediately concerned with the application are the parties and the employees. With respect to
the respondent, granting the application may result in it being less profitable than it might otherwise have been. With
respect to the applicant it can reasonably expect that agreements it makes with the respondent as to wages and conditions
will not be sought to be avoided by artificial employment arrangements such as the respondent�s labour engagement
practices. With respect to the employees their employment is rendered less secure by reason of the existence of a means
whereby labour cheaper than theirs may be obtained by the respondent.
Further, the interests of the parties immediately concerned and the community generally are that, consistent with objects
of the Act, parties to industrial agreements ought not to be permitted to adopt arrangements for the purpose of avoiding
the operation of those agreements.
s.26(1)(d)(iii) � the respondent is capable of continuing to pay the rates the subject of the agreement. By adopting its
labour engagements practices the respondent merely seeks to increase its profit rather than save an unprofitable business.�
(reference Mr Schapper�s letter dated 12th April 2002).

17 Consistent with the requirement to recognise the needs of the employer�s operation the BBEIU submits that Clauses 8 and
23 as proposed provide for flexibility through both part time employment and the use of contractors in circumstances where it
has been the practice (other than the situation where a labour hire placement was made in 1999) in the industry.

Kirin�s position
18 The company does not resile from the position that escalating wage costs and an inability to negotiate change in arrangements

under the industrial agreement caused it to consider alternative sourcing of labour.
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19 The arrangement with the labour hire placement was cost effective and flexible. Information on labour costs was made
available to the union. Although the current workforce strongly resisted any reduction in their wages and conditions, the
company reiterated that it did not propose to take any action which would disadvantage any of the permanent employees �by
comparison with their current employment�.

20 It now states that it will not �sidestep� its deal with these employees.
21 The restriction imposed under the proposed provision whereby it must engage all of its labour directly, is unacceptable to

Kirin. Kirin sees the concession under the union�s proposed Clause 23(3)(3) as a limitation fraught with uncertainty. Kirin is
concerned that it could be required to pay its existing workforce to work overtime rather than pay external workers ordinary
time rates for coming in and picking up work that might arise during an emergency.

22 In its undertaking to honour the terms of the arrangement with the BBEIU, Kirin maintains that it will be adhering to the
objects of the Industrial Relations Act with respect to an observance of agreements. It does not see those objects being
advanced by the provision of Clause 23 of the claim.

23 The issue for Kirin is that it sees the need to reduce labour costs and this necessarily means acting on existing terms and
conditions. This may give rise to an unfairness to the existing workforce, all of whom are long serving employees. Kirin sees a
way around this by creating �essentially a supplementary workforce which has a lower labour cost attached to it, so that there
is no need to impact on the existing workforce. Essentially it is creating two tiers of employment: Those who are hired directly,
those who are not. Those who are not hired directly are hired on whatever conditions they agree to via the labour hire
company. Those who are hired directly are entitled to the benefits of the award and they are entitled to the benefits of any
industrial agreement or consent orders that might be made, and those arrangements would be respected.� (transcript page 27).

24 Again, with respect to the objects of the Act, the obligation to promote goodwill in industry has not been impaired, so Kirin
submits, through its dealings with the BBEIU. There has not been any lost time and the opportunity remains open to discuss
the resolution of the issue of the use of contractors.

25 Kirin submits that it is inequitable to take away from it the right to use contractors by amending the award to overcome a non-
existent wrong. No permanent employee has suffered a loss as a consequence of the company�s workforce strategy.
Furthermore, in considering the dictates of section 26 of the Act the Commission should have regard to the interests of the
labour hire firm. Their employees will be deprived of the opportunity of employment. There will be interference in the
commercial arrangements between Kirin and the labour hire firm with whom the company deals.

26 As to the wage fixing principles, Kirin submits that the history of industrial relations between the parties shows the level of
dialogue between the parties and their ability to �produce industrial harmony�. Matters raised by the BBEIU under Principle
10 could still be addressed in negotiations between the parties.

27 Finally, it is submitted that the claim under Clause 23 is more restrictive than provisions in other awards of the Commission.
Findings, Implications and the Wage Fixing System
28 It is clear from the evidence of Mr Murphy, Secretary of the applicant union, and that of Mr Inoue, Financial Director and

Secretary of Kirin, that apart from the labour hire placement on production duties in September 1999, the use of contractors by
the Respondent company had been restricted to shutdowns and for extended periods of leave.

29 The change which occurred in September 1999 and continued through until earlier this year in the use of a contractor, was part
of a strategy to reduce labour costs by avoiding the extension of payments established under an industrial agreement in
1997 and which continued by operation of consent orders under section 44 of the Industrial Relations Act.

30 Kirin does not disguise its intent. The success of its labour hire strategy has prompted it to decide to increase the number of
people it proposes to engage through external labour suppliers. It proposes to establish a supplementary workforce which will
have a lower labour cost; one which is outside the scope of the award safety net applying under the Malting Industry Award,
1993 and which enables Kirin to quarantine terms and conditions it has agreed to for its permanent employees.

31 The evidence that Mr Inoue presents through the witness statement submitted to the Commission in the first instance affirms
that Kirin �does not propose to take any action which would disadvantage any of its permanent employees by comparison with
their current entitlements�. These �entitlements� are set out in Kirin Australia Enterprise Agreement 2000 (2000 80WAIG
5669) and continue under an order delivered on 28 June 2002 [2002 WAIRC 05885].

32 Whether or not it is appropriate to continue to extend the operation of the Kirin Australia Enterprise Agreement 2000 (op cit)
in the absence of any further attempts to negotiate an industrial agreement is questionable. The status of Kirin�s commitment to
its permanent employees in the absence of an enduring order may give rise to concern.

33 It would appear that the parties are in a bind. Kirin has negotiated an agreement which has not been registered but operates
pursuant to an order of the Commission. It claims that labour costs under the arrangement are too high and the conditions are
too generous. However, it continues to consent to orders extending the expiry date and re-affirms a commitment to its present
permanent employees that it does not propose to take action which would disadvantage them in comparison with these
entitlements.

34 The BBEIU has the security of Kirin�s undertaking for its permanent employees but faces what it perceives as a threat to
employment arising from the use of contractors. It seems reticent about negotiating a new agreement while this issue remains
outstanding. Indeed, the prospect of negotiating any improvement in terms and conditions under an enterprise agreement
appears remote, given the company�s attitude on labour costs.

35 In the meantime, it appears that current entitlements which had effect from May 2000 are frozen at the level which operated at
that time. The current arrangements for permanent employees includes provision for a review of salary rates to take into
account movements in the consumer price index, Kirin�s profitability and the nexus between conditions of employment at
Kirin and the general community. However, the review is contingent upon negotiations for terms and conditions of a successor
to the agreement.

36 The process of enterprise bargaining has stalled. Kirin has adopted a strategy outside the scope of the wage fixing system but
one which impacts directly on industrial relations at the workplace. However, it seeks the protection of the principles of wage
fixation to repel the BBEIU claim.

Conclusion
37 The BBEIU and Kirin�s workforce are locked into the wage fixing system. While that holds out the prospect of better paid and

more fulfilling jobs through enterprise bargaining, training and structural efficiency the system also provides the parties with
the opportunity and indeed the imperative to address particular needs of industry and the enterprise through a series of reviews.
These have included award re-structuring, structural efficiency initiatives, award amendments, facilitative provisions and the
re-alignment of wage structures under the minimum rates adjustment process. From all of this should have emerged an award
which established an appropriate safety net which includes a classification structure that would enable the parties to negotiate
an enterprise agreement focussing on the productivity outcomes.
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38 The Brewing Industry and Malting Industry Award (No. A33 of 1982), the award replaced by the Malting Industry Award
1993, underwent a structural efficiency programme. That programme provided the basis to the award classification structure
which is still referred to in the current award (Clause 6 � Definitions, (Subclause 2)). An examination of the document which
gave effect to the structural review in 1990 in matter number 433 D of 1990 (R2) shows the introduction of Kirin�s �Total
Quality Management Implementation and Award Re-structuring� proposal. A six level classification structure, which is
retained in the current award, was accessible to employees through training, skill acquisition and on-going assessment. That
structure is significantly different from that which is incorporated into the current terms and conditions under the consent order
giving effect to the Kirin Australia Enterprise Agreement (reported (2000) 80 WAIG 5669; order extending its period of
operation reported (2002) 82 WAIG 1326).

39 We do not consider that the award classification structure provides an appropriate safety net. While Kirin may be content to
maintain the existing structure under the undertaking not to disadvantage its permanent employees, this does not mean that
there should be no further opportunity to negotiate an industrial agreement. This may be dependent upon the award being
varied to reflect a more relevant classification structure. The issue cannot be avoided by allowing wage levels and conditions
established back in May 2000 to be maintained under a consent order pursuant to section 44(8) of the Act and establishing a
second workforce through a labour hire management scheme.

40 The application to amend the award to include Clause 23 � Use of Contractors must be considered within the dictates of
Principle 10 ( Making or Varying an Award or Issuing an Order Which Has The Effect of Varying Wages or Conditions above
or below the safety net), but also within the context of Principle 1 ( Role of arbitration and the award safety net). It must
contribute to the efficacy of the safety net to protect employees unable to reach an industrial agreement and importantly, secure
the award as the safety net to facilitate enterprise negotiations. In this respect such a variation will satisfy the objects of the Act
in that it will contribute to the resolution of disputes, promote goodwill in industry and enable parties to commit to agreements
to which they will both adhere. It will serve their direct interests by addressing their respective needs within the context of the
enterprise within which the employer and the employees operate. The interests of the community will be enhanced through the
productivity outcomes which must form part of the commitment of the parties and by the maintenance of good industrial
relations.

41 We also find it significant that the intention is to use a labour hire firm for the production purpose, that is, to create a
supplementary production workforce. The scope clause of the Malt Industry Award 1993 is�

�The provisions of this award shall apply to the parties named in the Schedule attached to this award and the employees
engaged by the employer parties in the classifications contained in this award.�

42 Schedule A - Parties to Award names 2 companies: Joe White Maltings Ltd, Kirin Australia Ltd, and the applicant union. By
s.37 of the Industrial Relations Act 1979 an award has effect according to its terms but unless and to the extent that those terms
expressly provide otherwise it shall extend to and bind all employers employed in any calling mentioned therein in the industry
or industries to which the award applies.

43 The scope clause of the award expressly provides that it applies to the parties named in the schedule and to the employees
engaged by them in the classifications contained in the award.

44 The union does not argue, and nor could it, that the employees of a labour hire company are bound by the award. This is
because a labour hire company is not a party named in the Schedule attached to the award.

45 Further, it may be generally accepted that a labour hire company supplying labour is not necessarily in the same industry as the
employer to whom the labour is supplied. Thus, for example, catering firms providing services for iron ore workers in the
Pilbara are identifiably different from employers in the mining industry. When a mining employer decides to obtain the
services of a contractor instead of himself catering, the catering becomes the service and is not part of the mining industry
whatever it may have been before (Poon Bros. v. AWU (1976) 177 CAR 1031).

46 Thus, the evidence of Mr Murphy at AB 41 - 44, 47, that until about March 2000 contractors had historically only been
employed in the trades area, the major shutdown/maintenance work and, perhaps, to cover absences amongst permanent
production employees, would not of itself give rise to the kind of issues argued by the union here. Arguably, trades employees
employed on major shutdown and maintenance work could hardly be said to be employed in the industry covered by the Malt
Industry Award 1993. The argument is perhaps a little stronger for employees employed to do production work. However, the
use of a contract employee for short-term relief and where the employee concerned may work in other industries as well,
suggests that the contractor is not an employer in the industry covered by the Malt Industry Award 1993 but rather a supplier of
labour hire generally.

47 Where however, a labour hire company provides employees on a full-time permanent basis to do malting production work in
the premises of one of the named respondents to the Malt Industry Award 1993 then the argument becomes much stronger that
the industry in which the employee is engaged is the malting industry.

48 The labour supplied by the labour hire company is to work as process workers in the malting industry. Such an employee is
engaged by the labour hire company to work as a production worker in the malting industry. Such an employee may also work
in the labour hire industry, however, if an employee is employed by the labour hire company to be a full-time production
worker at the premises of a party named in the schedule attached to the award working in the same way as the production
workers of that party than that employee�s predominant employment is in the malting industry.

49 That is not to say that employees of a labour hire company employed to work as a full-time production employees in the
premises of one of the parties is thereby bound by the Malt Industry Award 1993. Whether the award applies is a matter of the
construction of the award. By virtue of the scope clause of the Malt Industry Award 1993, the award does not apply.

50 However, the conclusion that such an employee is nevertheless in the malting industry results in a common sense solution to
the problems posed by the union in this matter. As Brindsden J. observed in a different, although not unrelated matter (re: AAA
Cleaning Services v. Hospital Employees� Industrial Union (1977) 57 WAIG 1679 at 1681)�

�I find it difficult to imagine circumstances more likely to cause disharmony in an industry than where an employer is
obliged to pay workers doing precisely the same work but � differing rates of wages ��.

51 The application of that reasoning provides a strong industrial relations reason to favourably consider the claim of the union
which regulates the use of contractors by the respondent in this matter merely to reduce the wage rate paid to the employees
operating its plant which it would otherwise be obliged to pay.

52 The alternate motive of the respondent to either alter or reduce the number of hours of work to better fit with operational
requirements is still an option which may be able to be exercised by the respondent. That object may be able to be achieved by
an amendment to the award to insert requirements for flexibility, if the additional flexibility required would not flow from the
agreed amendment to the award to provide for part-time employment. The recent decision of the Commission in Court Session
in Amalgamated Metal Workers Union and Others v. BHP Billiton Iron Ore Pty Ltd provides some guidance on the
Commission�s approach to such matters.
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53 However, on the material before the Commission an attempt by an employer to circumvent the wage rates properly fixed in an
award ought not to be permitted.

54 We are satisfied that on the basis of equity, good conscience and the substantial merits of the case the award should be varied
to give effect on amendments to the award to provide for part time employment and to negotiate the use of contractors in the
terms sought. We are satisfied that the amendments comply with the requirements of the wage fixing principles and indeed,
will secure the efficacy of the award as a relevant safety net which in turn will enable negotiations to progress at the enterprise
level.

55 The Minutes of Proposed Order giving effect to this decision now issue.
_________

2002 WAIRC 06468
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE BREWERIES AND BOTTLEYARDS EMPLOYEES� INDUSTRIAL UNION OF WORKERS
OF WESTERN AUSTRALIA, APPLICANT
v.
KIRIN AUSTRALIA PTY LTD AND ANOTHER, RESPONDENTS

CORAM COMMISSION IN COURT SESSION
CHIEF COMMISSIONER W S COLEMAN
SENIOR COMMISSIONER A R BEECH
COMMISSIONER J L HARRISON

DATE WEDNESDAY, 11 SEPTEMBER 2002
FILE NO. APPLICATION 1394 OF 2001
CITATION NO. 2002 WAIRC 06468
_________________________________________________________________________________________________________

Result Award Varied.
Representation
Applicant Mr D Schapper (of counsel)
Respondent Mr S Heathcote
_________________________________________________________________________________________________________

Order
HAVING heard Mr D Schapper on behalf of the Applicant and Mr S Heathcote on behalf of the Respondent and by consent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Ac, 1979, hereby orders�

THAT the Malting Industry Award 1993 be varied in accordance with the following Schedule and that such variation shall
have effect from the beginning of the first pay period commencing on or after Wednesday, 11 September 2002.

(Sgd.) W. S. COLEMAN,
[L.S.] Commission in Court Session.

_________

SCHEDULE
1. Clause 3. - Arrangement: Delete this clause and insert in lieu thereof the following�

3. - ARRANGEMENT
1. Title
1B. Minimum Adult Award Wage
2. Scope
3. Arrangement
4. Reserved
5. Area
6. Definitions
7. Contract of Service
8. Casual Employees
8A Part time Employees
9. Overtime
10. Rest Periods
11. Lunch Intervals
12. Annual Leave
13. Sick Leave
14. Long Service Leave
15. Compassionate Leave
16. Annual Bonus
17. Record
18. Hours
19. Shift Work
20. Holidays
21. Protective Clothing
22. Allowances
23. Use of Contractors
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Appendix - Resolution of Disputes Requirement
Schedule A - Parties to Award
Schedule B - Rates of Pay and Allowances
Appendix - S.49B - Inspection Of Records Requirements

2. Clause 8. - Casual Employees: Immediately after this clause insert a new Clause 8A. - Part time Employees as
follows�

8. - PART TIME EMPLOYEES
(1) Notwithstanding anything in this award an employee may be employed on a part time basis.
(2) Part time employee means an employee who is engaged to work for less than 72 hours per fortnight on a permanent or

regular basis.
(3) Part time employees shall be paid an hourly rate which is 1/72

nd of the fortnightly rate for the type of work being
performed.

(4) A part time employee shall be entitled to receive pro-rata entitlements to annual bonus, annual leave, public holidays,
long service, sick and compassionate leave.

(5) The hours worked shall be within the working hours set out in clause 18 of this award.
(6) Part time employees who

(a) work outside of the working hours set out in clause 18 of this award;
or

(b) work in excess of their prescribed fortnightly hours shall be paid overtime rates as per clause 9 of this award.
(7) A Part time employee shall be required to work a minimum of 4 hours on each day on which work is required.
3. Clause 22. - Allowances: Immediately following this clause insert a new Clause 23. - Use of Contractors as

follows�
23. - USE OF CONTRACTORS

(1) This clause shall apply only to Kirin Australia Pty Ltd (�Kirin�).
(2) All work falling within the classifications covered by this award or any industrial agreement between the union and Kirin

shall only be performed by persons employed directly by Kirin.
(3) Provided that subclause (2) shall not apply for engagements not exceeding 3 months where�

(a) Temporary coverage for an employee on leave is required.
(b) For seasonal reasons there is a temporary increase in the need for labour.
(c) An emergency or breakdown necessitates increased or specialised labour which Kirin�s employees are unable to

provide.
(4) The period of 3 months referred to in subclause (3) may be extended by consent of the union provided that consent shall

not be unreasonably withheld.

____________________
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Result Declaration that the Union�s application for a new award raises an industrial matter and the
Commission has power to make a new award in the terms sought by the Union.

Representation
Applicant Mr J Welch and Mr D Kelly
Respondent Mr T H F Caspersz (of Counsel) and Mr G Blyth (as Agent)
_________________________________________________________________________________________________________

Reasons for Decision
1 The Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch (�the Union�) filed an

application for a new award on 10 July 2002. The proposed award is titled �Burswood Island Resort Employees Award 2002�.
The Application is for all material purposes identical to the Application the Union brought in A2 of 2002.

2 In reasons for decision delivered on 10 July 2002 ([2002] WAIRC 05952), the Commission in Court Session dismissed the
Union�s application for an award in the public interest pursuant to s.27(1)(a)(ii) of the Industrial Relations Act 1979 (�the
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Act�). The Commission in Court Session found that Clause 45 of the Burswood International Resort Casino Employees
Industrial Agreement 2001 (�the Casino Agreement�) had the effect that the parties to the Casino Agreement agreed to defer
extra claims for the term of the Casino Agreement. The date of the expiry of the Casino Agreement was 30 June 2002. The
Union�s application in A 2 of 2002 was filed by the Union on 8 March 2002.

3 In this application the Union seeks a new award to replace the Burswood Island Resort Employees Award A23 & A25 of
1985 (�the existing award�) and the Casino Agreement. It is proposed by the Union that the term of the award is to commence
from the first pay period after 1 July 2002. However, if the Commission exercises its discretion to make an award pursuant to
s.39(3)(b) of the Act, the Commission can only give retrospective effect to the whole or any part of an award on and from the
date from which application A4 of 2002 was filed in the Commission.

4 Burswood Resort (Management) Ltd (�the Respondent�) objects to the Union�s application for a new award. Alternatively, it
says that if the Commission determines a new award should issue, the Respondent puts forward a draft of a proposed award
that the Commission should make. The draft of the proposed award that the Respondent puts forth is substantially identical to
the draft the Respondent proposed in A2 of 2002.

5 The Respondent contends, as a matter of law, the Commission has no jurisdiction to determine Application A4 of 2002. The
Respondent puts forth two arguments which are set out below. These arguments in the Respondent�s submission are different
to and do not encompass the arguments put in A2 of 2002.

No Jurisdiction � No Industrial Matter
6 The Respondent contends the Commission has no jurisdiction to determine Application A4 of 2002 because to the extent that

the Application is in respect of things covered by the Casino Agreement, the Union has not referred, and cannot refer, any
�industrial matters� to the Commission (s.29(1)(a) of the Act). Further, that unless and until a notice of retirement from the
current industrial agreement is filed by the Union and takes effect (s.41(7) of the Act), the things the subject of the Casino
Agreement cannot be in contention (s.41(6) of the Act) as those things were agreed to when the agreement was first made
(s.41(1) of the Act), and registered as an industrial agreement (s.41(2) and (3) of the Act). Accordingly it is argued, to the
extent that the Application is in respect of things covered by the current industrial agreement, those things are not �matters�
and, therefore, cannot be �industrial matters�. In particular it is argued that for a �matter� to be raised within the meaning of
s.7(1) of the Act there must be some issue borne of contention or in other words a justiciable controversy (see Hooper v Kirella
Pty Ltd [1999] FCA 1584; (1999) 96 FCR 1). The Respondent argues that the issues raised by the Union in the Application are
issues comprehensively covered by the Casino Agreement. The Respondent says it follows therefore that there is no �matter�
raised by the Union in its Application.

7 Further, the Respondent contends that the Commission cannot make an award in substitution for an existing industrial
agreement where the industrial agreement comprehensively covers the matters sought to be raised in a new award s.41(6). It is
argued that on registration of an industrial agreement, the statutory effect of s.41 is the �matters� contained within the
industrial agreement have become matters that are withdrawn from controversy and it follows to become �matters� within
s.7(1) a party must withdraw consent to the matters being settled, by withdrawing from the agreement.

8 The Union contends that the Respondent�s argument cannot be made out at law. The Union says its Application falls within the
definition of �industrial matter� in s.7(1) of the Act. The Union claims that the proposition that an agreement between the
parties, whether registered in the Commission or not, has the power to extinguish the jurisdiction of the Commission is wrong.
The Union says s.24 of the Act deals with the Commission�s ability to decide if a matter is an industrial matter and that this
issue was dealt with by the Commission in Court Session in A2 of 2002 in paras [3], [4], [12] and [14].

Conclusion � Industrial Matter
9 At the time of the hearing, s.41 of the Act provides�

�(1) An agreement with respect to any industrial matter or for the prevention or resolution under this Act of
disputes, disagreements, or questions relating thereto may be made between an organization or association of
employees and any employer or organization or association of employers.

(1a) An agreement may apply to a single enterprise or more than a single enterprise.
(1b) For the purposes of subsection (1a) an agreement applies to more than a single enterprise if it applies to �

(a) more than one business, project or undertaking; or
(b) the activities carried on by more than one public authority.

(2) Subject to subsection (3) and sections 41A and 49N, where the parties to an agreement referred to in
subsection (1) apply to the Commission for registration of the agreement as an industrial agreement the
Commission shall register the agreement as an industrial agreement.

(3) Before registering an industrial agreement the Commission may require the parties thereto to effect such
variation as the Commission considers necessary or desirable for the purpose of giving clear expression to the
true intention of the parties.

(4) An industrial agreement extends to and binds � 
(a) all employees who are employed � 

(i) in any calling mentioned in the industrial agreement in the industry or industries to which
the industrial agreement applies; and

(ii) by an employer who is � 
(I) a party to the industrial agreement; or
(II) a member of an organization of employers that is a party to the industrial agreement or

that is a member of an association of employers that is a party to the industrial
agreement;

and
(b) all employers referred to in paragraph (a)(ii),

and no other employee or employer, and its scope shall be expressly so limited in the industrial agreement.
(5) An industrial agreement shall operate � 

(a) in the area specified therein; and
(b) for the term specified therein.
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(6) Notwithstanding the expiry of the term of an industrial agreement, it shall, subject to this Act, continue in
force in respect of all parties thereto, except those who retire there from, until a new agreement or an award in
substitution for the first-mentioned agreement has been made.

(7) At any time after, or not more than 30 days before, the expiry of an industrial agreement any party thereto
may file in the office of the Registrar a notice in the prescribed form signifying his intention to retire there
from at the expiration of 30 days from the date of such filing, and such party shall on the expiration of that
period cease to be a party to the agreement.

(8) When a new industrial agreement is made and registered, or an award or enterprise order is made, in
substitution for an industrial agreement (�the first agreement�), the first agreement is taken to be cancelled,
except to the extent that the new industrial agreement, award or order saves the provisions of the first
agreement.

(9) To the extent that an industrial agreement is contrary to or inconsistent with an award, the industrial
agreement prevails unless the agreement expressly provides otherwise.�

10 As the Respondent points out �industrial matters� may be referred to the Commission by a union under s.29(1)(a)(ii) of the
Act. An �industrial matter� is defined in s.7(1) of the Act to mean�

�� subject to section 7C, any matter affecting or relating or pertaining to the work, privileges, rights, or duties of
employers or employees in any industry or of any employer or employee therein and, without limiting the generality
of that meaning, includes any matter affecting or relating or pertaining to � 

(a) the wages, salaries, allowances, or other remuneration of employees or the prices to be paid in respect of
their employment;

(b) the hours of employment, leave of absence, sex, age, qualification, or status of employees and the mode,
terms, and conditions of employment including conditions which are to take effect after the termination
of employment;

(c) the employment of children or young persons, or of any person or class of persons, in any industry, or the
dismissal of or refusal to employ any person or class of persons therein;

(ca) the relationship between employers and employees;
(d) any established custom or usage of any industry, either generally or in the particular locality affected;
(e) the privileges, rights, or duties of any organization or association or any officer or member thereof in or

in respect of any industry;
(f) in respect of apprentices or trainees � 

(i) their wage rates; and
(ii) subject to the Industrial Training Act 1975 �

(I) their other conditions of employment; and
(II) the rights, duties, and liabilities of the parties to any agreement of apprenticeship or

training agreement;
(g) any matter relating to the collection of subscriptions to an organization of employees with the agreement

of the employee from whom the subscriptions are collected including �
(i) the restoration of a practice of collecting subscriptions to an organization of employees where

that practice has been stopped by an employer; or
(ii) the implementation of an agreement between an organization of employees and an employer

under which the employer agrees to collect subscriptions to the organization;
(i) any matter, whether falling within the preceding part of this interpretation or not, where � 

(i) an organization of employees and an employer agree that it is desirable for the matter to be
dealt with as if it were an industrial matter; and

(ii) the Commission is of the opinion that the objects of this Act would be furthered if the matter
were dealt with as an industrial matter;

and also includes any matter of an industrial nature the subject of an industrial dispute or the subject of a situation
that may give rise to an industrial dispute but does not include � 

(j) compulsion to join an organization of employees to obtain or hold employment;
(k) preference of employment at the time of, or during, employment by reason of being or not being a

member of an organization of employees;
(l) non-employment by reason of being or not being a member of an organization of employees; or

(m) any matter relating to the matters described in paragraph (j), (k) or (l);�
11 Pursuant to s.23(1) of the Act, the Commission has cognizance of and authority to enquire into and deal with any �industrial

matter�. In s.23(2), (2a) and (3) of the Act, the Commission�s powers to enquire and deal with an �industrial matter� is limited
in respect of some matters but those limitations are not raised where an industrial agreement is in force in respect of the matters
sought by the union to be included in a proposed award.

12 The Respondent says that the Casino Agreement is a complete and comprehensive agreement between the parties and settled
all matters between the parties when it was made. The Respondent however concedes that there is no journey cover clause in
the Casino Agreement and the award proposed by the Union contains a comprehensive journey cover clause. The rates of pay
sought by the Union in the proposed award are higher than the rates contained in the Casino Agreement. Also, a no further
claims clause is not sought by the Union in the proposed Award.

13 Having considered the Respondent�s argument, it is our view that the Application raises a �matter� or �matters� within the
meaning of �industrial matter� in s.7(1) of the Act. The matters in issue are whether�

(a) conditions of employment contained within the Casino Agreement should be enshrined in an award;
(b) increases to the rates of pay should be paid to employees; and
(c) employees should be entitled to journey cover.

Clearly these are �matters� not settled by the Casino Agreement. These are �matters� affecting, relating or pertaining to the
matters set out in s.7(1)(a) and (b) of the definition of industrial matters.
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14 If some �matters� raised in the Union�s Application are matters that do not raise an �industrial matter�, that does not mean that
the Commission has no power to hear the Application. After hearing the parties, the Commission if persuaded to make an
award, can make an award that excludes those matters.

15 The power to make awards is set out in Division 2A of the Act. There is nothing in Division 2A that can be construed as
limiting the Commission�s power to make an award in respect of an �industrial matter� where the matters raised in an award
application are matters covered by a current industrial agreement. To the contrary s.40A of the Act provides that where parties
to an industrial agreement consent the provisions of an industrial agreement can be incorporated into an award.

16 In our view there is nothing in the Act that limits the Commission�s jurisdiction in respect of making an award in respect of
matters (that would otherwise be regarded as �industrial matters�) which are covered by a current agreement. The
Commission�s powers in this respect can be contrasted to where a workplace agreement is in force under the Workplace
Agreements Act 1993. Section 7C of the Act provides that unless the workplace agreement has expired and the parties agree to
the matter being treated as an industrial matter, then a matter that is part of the relationship between an employer and employee
party to a workplace agreement is not an �industrial matter� or capable of being agreed to as an �industrial matter� under the
Act.

17 The Respondent says that the Act gives agreements between parties primacy. On registration the Casino Agreement had
statutory force, �shall� operate for its term and must be enforced. Whilst this is so the Act also contemplates that a �new
agreement or an award� may follow an existing award as per s.41(6). There is no expression in that section which requires the
award to be a consent award. Parliament could have incorporated this requirement into s.41(6) if it was intended.

18 We do not agree that the construction of s.41 means that the Commission may only make a new award in substitution for an
existing agreement where a party has first retired from an industrial agreement in accordance with the procedure set out in
s.41(7) of the Act. If the Respondent�s argument is correct, s.41(8) and (9) would be rendered redundant. It is clear that where
a party retires from a single enterprise agreement the industrial agreement ceases to have effect (The Australian Rail, Tram and
Bus Industry Union of Employees, Western Australian Branch v Western Australian Government Railways Commission (2000)
80 WAIG 1740). Section 41(6), (8) and (9) contemplate that immediately before registration of a new award or new industrial
agreement, an industrial agreement will be in force.

No Jurisdiction - No Power
19 The Respondent contends in the alternative that the Commission has no power to determine this Application in that the

Application is for an award to replace the existing award and the Casino Agreement. In particular it is contended that there is
no provision in the Act empowering the Commission to do so. Moreover, it is argued that whilst s.37(4) of the Act
contemplates that an award may replace another award, s.41(6) only contemplates an award being made �in substitution for�
an industrial agreement. The foundation upon which such an award is erected (i.e. the industrial agreement) itself has its
genesis in the consent of the parties. Accordingly it is contended, such an award, by necessity, requires the consent of the
parties to it for it to be made.

20 The Respondent says that when the history of s.41 of the Act is examined in Act No. 114 of 1979, Act No. 94 of 1984 and Act
No. 15 of 1993, that it can be seen that the provisions that enabled the making of a consent award were amended to enable
industrial agreements to be registered by consent.

21 The Respondent contends that the meaning and effect of the work �substitution� in s.41(6) of the Act is different to the word
�replace� in s.37(4) of the Act. Section 37(4) of the Act provides�

�An award, and any provision of an award, whether or not it has been made for a specified term, shall, subject to
any variation made under this Act, remain in force until cancelled, suspended, or replaced under this Act unless, in
the case of an award or a provision made for a specified term, it is expressly provided that the award or the
provision, as the case may be, shall cease to operate upon the expiration of that term.�

The Respondent relies upon the rule of statutory construction that where in the same statute, in relation to the same subject
matter, different words are used, the Court must see whether the legislature has not made the alterations intentionally, and with
some definite purpose (O�Sullivan v Barton (1947) SASR 4). The Respondent says the difference between the word
�substitution� in s.41(6) and �replace� in s.37(4) is �replace� means to replace generally but �substitution� means to put in
place something that is like the nature of an industrial agreement, that is to put in place a consent award.

22 The Union contends s.23 of the Act empowers the Commission to hear and determine this matter. There is no provision in the
Act that says where an award has been made the Commission cannot make another award to replace it. Indeed s.37(4)
specifically contemplates that the Commission may do precisely that. Given that there is a conferral of power in s.s.23 and
37 it is not to the point to say that there is no provision in the Act empowering the Commission to do so. The Respondent�s
argument that the Commission has no jurisdiction to arbitrate this matter by arguing that the use of the words �in substitution
for� in s.41(6) of the Act in contrast to the word �replace� in s.37(4) leads to a different requirement when dealing with the
making of awards under the respective sections of the Act is misconceived. In particular the argument that the award in
�substitution� for a pre-existing s.41 agreement requires that the award be a consent award to mirror the s.41 agreement is
wrong. The Union argues there is no meaningful distinction between �replace� and �in substitution for�. Further, there is
simply no basis on which one can conclude that the use of the phrase �in substitution for� means that an award made in
substitution for an agreement may only be made by consent. In essence the Union says an award in substitution for an
agreement may be made with or without consent.

Conclusion � No Jurisdiction � No Power
23 It is our view that the Respondent�s submissions in respect of this issue are misconceived at law.
24 It is conceded by the Respondent that the meaning of the word �replace� can overlap with the meaning of the word

�substitution�. The Shorter Oxford Dictionary defines �replace�, inter alia as �To take the place of, become a substitute for (a
person or thing). To fill the place of (a person or thing) with or by a substitute.� Further the Shorter Oxford Dictionary defines
�substitution�, inter alia as �The putting of one person or thing in place of another.� It is apparent from the meaning of the
words in question that there is little difference between the two. Whilst �in substitution� is used in s.41(6) and �replace� in
s.37(4), there is no substantial difference between the use of those words. Even if we are wrong about that, there is nothing in
the words �in substitution� that leads to the conclusion that �award� in s.41(6) and (8) is confined to an award made by
consent.

25 The reference to an award in s.41 of the Act is not confined to a �consent award� in substitution for a current agreement.
Section 41(6) and (8) of the Act contemplate that an award made in substitution for a current industrial agreement is an award
that replaces a current industrial agreement. A new award or a new industrial agreement may be made after an agreement is
registered, where plainly the terms of the new award or new industrial agreement are not in substitution for a current industrial
agreement. For example a current industrial agreement may only deal with matters relating to the process of redundancy and
redundancy pay. A later award or industrial agreement may be made which does not relate to issues of redundancy. In that case
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the new award or new industrial agreement may not be made in substitution for the first industrial agreement. If not the old
agreement would continue to have effect when the new award or agreement came into force. It is inherent in the operation of
s.42I of the Act that enterprise orders are likely to be made by the Commission following arbitration in the Commission. Such
orders in many cases are unlikely to be made by consent. There is nothing in s.41(8) of the Act which precludes an enterprise
order made by arbitration from being an enterprise order made in substitution for an industrial agreement.

26 It is inherent in Division 2A of the Act that in exercising the Commission�s powers in s.s.32 and 44 of the Act, that the
Commission is required to embark on a rigorous process of conciliation before proceeding to arbitration. The objects of the Act
make it plain that the Commission is to encourage and provide means for parties to resolve industrial disputes by agreement. In
fulfilling the principal objects of the Act the Commission is empowered to arbitrate where conciliation fails and make an
arbitrated award in substitution for a current agreement where the factual circumstances as a matter of merit and law persuade
the Commission it should make an award. In exercise of its discretion the Commission must be satisfied that the requirements
of the State Wage Fixing Principles are met and that other requirements of the Act are met, such as the matters specified in
s.s.26, 40B and 48A are complied with. The Commission has power to arbitrate and to make an award in relation to this
Application if the circumstances justify the making of an award.

_________
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v.
BURSWOOD RESORT (MANAGEMENT) LTD, RESPONDENT

CORAM COMMISSION IN COURT SESSION
COMMISSIONER J H SMITH
COMMISSIONER S WOOD
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Result Declaration that the Union�s application for a new award raises an industrial matter and the
Commission has power to make a new award in the terms sought by the Union.

Representation
Applicant Mr J Welch and Mr D Kelly
Respondent Mr T H F Caspersz (of Counsel) and Mr G Blyth (as Agent)
_________________________________________________________________________________________________________

Order
HAVING heard Mr Welch and Mr Kelly on behalf of the Applicant and Mr Caspersz and Mr Blyth on behalf of the Respondent the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby�

(1) DECLARES that the Applicant�s application for a new award raises an industrial matter within the meaning of the
Act;

(2) DECLARES that the Commission has power under the Act to make a new award in the terms sought by the
Applicant; and

(3) GRANTS leave to appeal against its finding in order (1) of this order.
(Sgd.) J. H. SMITH,

[L.S.] Commission in Court Session.

PRESIDENT—Matters dealt with—
2002 WAIRC 06231

EDITOR�S NOTE: Order in matter No. Pres 9 of 2002 [MNC 2002 WAIRC 06181] was published in August WAIG, Vol.
82, Part 2, Subpart 4 at page 2115.

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES CIVIL SERVICE ASSOCIATION OF WA INCORPORATED, APPLICANT

v.
DIRECTOR GENERAL, DEPARTMENT OF JUSTICE, RESPONDENT

CORAM HIS HONOUR THE PRESIDENT P J SHARKEY
DELIVERED THURSDAY, 15 AUGUST 2002
FILE NO/S. PRES 9 OF 2002
CITATION NO. 2002 WAIRC 06231
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_________________________________________________________________________________________________________

Decision Application dismissed
Representation
Applicant Miss M in de Braekt, as agent
Respondent Mr R Andretich (of Counsel), by leave
_________________________________________________________________________________________________________

Reasons for Decision
INTRODUCTION

1 This is an application by the abovenamed applicant, the Civil Service Association of WA Incorporated (hereinafter referred to
as �the CSA�), whereby it applied pursuant to s.49(11) of the Industrial Relations Act 1979 (as amended) (hereinafter referred
to as �the Act�) for an order staying the operation of the decision of the Commission, constituted at first instance by the Public
Service Arbitrator, made in application No P 2 of 2001 on 14 March 2002, pending the hearing and determination of Appeal
FBA 17 of 2002, (appeal against that decision).

2 By the order, an application to revoke the transfer of an employee, one Ms Blanche Bowles, a Level 4 Prison Support Officer
located at Broome Regional Prison, was dismissed for want of jurisdiction.

3 An answer has been filed and the application opposed. The application for stay was filed in the Commission on 12 April 2002,
which is some four months ago. The notice of appeal was filed in the registry on 2 April 2002.

GROUNDS OF APPLICATION
4 The grounds on which this application is made are as follows:-

�The grounds on which this application is made is that the balance of convenience lies with the appellant, there are
serious issues to be tried in the appeal, the appeal has good prospects of success and a severe injustice will accrue to
Ms Bowles if the unlawful transfer is allowed to take effect before the hearing of this appeal, and the status quo in
place before the decision under challenge issued is not maintained (that being Ms Bowles remain in Broome, the
respondent continue to pay her salary and the proposed transfer be held in abeyance pending the final hearing and
determination of the matter). On 5 April 2002 the appellant�s agent was advised by the respondent that it had
directed Ms Bowles to transfer to Perth and report for work in Perth on 22 April 2002, due to the abovementioned
decision and order handed down by the Arbitrator.�

PRINCIPLES
5 The principles to be applied are those which are laid down in Kwik & Swift Pty Ltd, t/a Kwik & Swift Couriers v Chopra (2002)

82 WAIG 1216 at 1217. These are as follows:-
�The principles which apply to applications for a stay were most recently expressed by the Commission, constituted
by the President, in Stanley and Others t/a Communique Communications v Bryant 82 WAIG 785 at 787 and are as
follows:-

The principles by which applications pursuant to s.49(11) of the Act are determined are well settled in this
Commission (see Commissioner of Police v CSA 81 WAIG 2553 at 2554):-

The principles by which applications pursuant to s.49(11) of the Act are determined are well settled
in this Commission. Amongst others, the reasons for decision in AWU v BHP Iron Ore Ltd
81 WAIG 406 properly expresses them at pages 407-408:-

I reproduce hereunder the relevant extract from CSA v Director General, Department of
Transport 80 WAIG 2855 at 2856:-

These principles have been laid down in a number of cases, including Gawooleng
Dawang Inc v Lupton and Others 72 WAIG 1310, Director General of the Ministry
for Culture and the Arts v CSA and Others 79 WAIG 670 and City of Geraldton v
Cooling 80 WAIG 1751.
It is for the applicant to establish that the stay should be granted. It is, of course, an
underlying principle that the successful party is entitled to the fruits of her/his/its
order, award or declaration.
For the applicant to succeed, it must be established that there is a serious issue to be
tried, that the balance of convenience favours the applicant and that other factors
consistent with the application of s.26(1)(a), s.26(1)(b) and/or s.26(1)(c) of the Act,
if they exist, require that the application be granted.
If these ingredients exist, then exceptional circumstances exist which warrant the
granting of the application as a matter of equity, good conscience and the substantial
merits of the case. (I say that to further explain the principles.)

The need to prevent there being any more uncertainty than is necessary, in industrial matters, is
important, too (see Re Moore; Ex parte Pillar [1991] 65 ALJR 683 at 685 (HC)).

I would add the following further observations.
Before weighing other factors the court needs to be satisfied that there is an arguable case on appeal, (in this
jurisdiction a serious issue to be tried also described as a strong case), to ensure that the appeal has not been lodged
simply to delay execution (see Croney v Nand [1999] 2 Qd R 342 at 348-9 (CA)).
If an appeal may be nugatory a stay will be granted. An appeal will be nugatory when because of the respondent�s
financial state there is no reasonable prospect of recovering monies paid to him pursuant to the judgment.
An appeal will be nugatory too, if the appellant can show that without a stay of execution he/she will be ruined (see
Linotype-Hell Finance Ltd v Baker (Practice Note) [1992] 4 All ER 887 at 888).
Inconvenience and the possibility of risk to the appellant�s property do not constitute special circumstances (see Cox
v Simeon (SC (WA) Full Court Lib No 5063 7 September 1983, unreported)).
The onus is on the applicant, of course, to demonstrate a proper basis for a stay, as I have observed above, which
will be fair to all the parties and the court will weigh the balance of convenience and the rights of the parties as I
have observed above (see Alexander v Cambridge Credit Corp Ltd (1985) 2 NSWLR 685 at 694).
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The mere preservation of the status quo, nor by themselves, the merits of the appeal are not sufficient. Further, it is
not sufficient to constitute special circumstances that the appeal is arguable, is being pursued in good faith and with
expedition and that the stay will not prejudice anybody (see Hamersley Iron Pty Ltd v Lovell (No 2) (1998)
20 WAR 79 and 80, 88 (FC)).
Appropriate circumstances may exist within the context of the balance of convenience if serious injury will result to
the applicant unless a stay is granted (see McBride v Sandland (No 2) (1918) 25 CLR 369 and 375) and, as I have
observed, an appeal will be nugatory when, because of the respondent�s financial state, there is no reasonable
prospect of recovering monies paid to him/her pursuant to the judgment, but appropriate circumstances are not
limited to that situation and will exist whenever there is a real risk that it would not be possible for a successful
appellant to be restored substantially to his/her former position (see Federal Commission of Taxation of
Commonwealth of Australia v The Myer Emporium Ltd (No 1) [1986] 160 CLR 221 at 223).�

BACKGROUND
6 Pertinently, the background to the matter was this.
7 There was an application made to the Public Service Arbitrator at first instance by the abovenamed organisation of employees,

�the CSA�, on behalf of Ms Blanche Bowles, one of its members, and who was employed as a prison support officer at
Broome Regional Prison for several years.

8 The application was brought pursuant to s.80E(7) of the Public Sector Management Act and sought relief in relation to a
decision by the respondent to transfer Ms Bowles in her employment to Hakea Prison at Canning Vale.

9 It would seem that as a result of an incident of harassment, at work, of which she complained, she was absent from work from
July 1999. In fact she also made a workers� compensation claim which is and was opposed by the respondent.

10 From July 1999 until the time of the hearing of this matter on 12 August 2002, she has not returned to work.
11 Negotiations took place between the CSA and the respondent and Ms Bowles� solicitors and the respondent, and the

respondent agreed to continue paying her salary.
12 In July 2000, she was �excluded� from the Broome Regional Prison by the Superintendent, purportedly pursuant to s.66 of the

Prisons Act 1981 (as amended).
13 The respondent, in November 2000, offered her a transfer in her employment to the Hakea Prison at Canning Vale. She was

instructed later to report there for work on 28 March 2001. She did not do so.
14 Correspondence about that matter passed between the CSA and the respondent.
15 The proceedings, at first instance, in No. P 2 of 2001, commenced on 21 March 2001 and came before the Arbitrator. The

respondent gave undertakings for the duration and purpose of the proceedings that it would not transfer Ms Bowles to Perth
and that it would continue to pay her salary, which it did.

16 After the application at first instance, was heard and dismissed, and pending the hearing and determination of the appeal, she
did not return to work and she was not paid and is not being paid. Subsequently, of course, Ms Bowles has not worked. I was
informed from the bar table and accept that the respondent will not transfer her or insist on her being transferred to work in
Perth on or before the appeal has been heard and determined.

17 It was made clear by the advocate for the CSA, Ms in de Braekt, that Ms Bowles strongly objects to any transfer from the
Kimberley region to Perth.

GROUNDS OF APPEAL
18 The grounds of appeal were directed, to some extent, to matters which did not relate to the reasons for decision appealed

against.
19 The decision which was made and appealed against is based on a finding (applying the reasons for decision in Managing

Director of the South Metropolitan College of TAFE and CSA (2000) 80 WAIG 7) that he was deprived of jurisdiction because
the matter was not exclusively within the hands of the relevant public sector standards and the procedure relating to them
particularly as such standards are applicable to transfers of employees.

THE COMPETENCE OF THIS APPLICATION
20 The question is whether the application was brought by a party who had a sufficient interest within the meaning of s.49(11) of

the Act. The applicant in this application was the applicant at first instance when the decision appealed against was made.
21 An appeal has been �instituted� within the meaning of that term in s.49(11) of the Act, notices of the appeal having been filed

and served. I am therefore satisfied that the appeal has been duly instituted within the meaning of s.49(11) of the Act.
22 Further the said appeal was instituted before the application herein was filed. This application is, I am satisfied, therefore

competent.
SERIOUS ISSUES TO BE TRIED

23 It was submitted that there is a serious issue to be tried because the application was not outside the Arbitrator�s jurisdiction
pursuant to s.80E(7) of the Act.

24 There was reliance on what the Full Bench held in Managing Director of the South Metropolitan College of TAFE v CSA
80 WAIG 7 (�the Ishmael Case�) where the Full Bench held that, for s.80E(7) of the Act to be triggered, an application must
not rely on alleged breaches of the relevant Public Sector Human Resource Management Standard.

25 At paragraph 37 of the reasons in Ishmael�s Case (op cit), I said this:-
�The matter was one at its core which the Arbitrator had no jurisdiction to hear and determine, it being plainly a
matter exclusively within the preserve of the public sector standards and the procedures relating thereto. That is
because a breach of these standards was alleged.�

26 In Commissioner of Police v CSA Inc 82 WAIG 207 at 208, the Industrial Appeal Court held so also the case.
27 The submission was that Ms Bowles� �exclusion� by the Prison Superintendent from the Broome Regional Prison under

s.66 of the Prisons Act 1981 (as amended) was unlawful, as was the Director General�s failure to inquire into and alter the
decision.

28 The �exclusion� decision denied natural justice and the CSA did not rely on the standards compliance requirements.
Accordingly, the respondent�s transfer decision was therefore able to be enquired into and dealt with by the Arbitrator without
triggering s.80E(7) of the Act.

29 Further, it was submitted that the respondent�s transfer decision was unlawful because the respondent sought to discipline
Ms Bowles through the transfer decision and failed to use the disciplinary proceedings under the Public Sector Management
Act 1994 as it should have done.
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30 Further, it was submitted that an error arose because the principles of administrative law were held not to apply to public
servants in relation to decisions made by the employers about industrial relations matters.

31 Further, it was submitted that the application of the ministry�s unlawful transfer policy made the transfer decision ultra vires
and nothing in the transfer standard requires policies to be lawful. Thus, it was also within jurisdiction.

32 It was submitted on behalf of the respondent that there was no serious issue to be tried because in Ishmael�s Case (op cit) this
issue had, in fact, been decided.

33 Therefore, so the respondent�s submission went, the matter of Ms Bowles� transfer was outside the jurisdiction of a Public
Service Arbitrator (see CSA v Director General, Ministry of Justice 82 WAIG 437).

34 I must say, on a fair reading, that I am not persuaded on the submissions made that this was not a matter to which the ratio in
Ishmael�s Case (op cit) applied. I say that because the application, whether it alleged unlawfulness or not, alleged that the
decision to transfer Ms Bowles in her employment was arbitrary, unreasonable, unlawful, made in breach of an obligation to at
all times and in a manner consistent with maintaining faith and confidence in the employment relationship. Accordingly, it was
open to the Arbitrator to find that this was not a matter in respect of which the Arbitrator had jurisdiction or has jurisdiction
because the question of whether the minimum standards of merit, equity and probity were met squarely arose (see Ishmael�s
Case (op cit) at pages 10-11 and see the reasons for decision, paragraphs 32, 33, 37 and 38).

35 The application plainly identified and complained of alleged breaches of relevant public sector standards and by that complaint
and by raising those questions rendered the application and the matters which it raised outside the jurisdiction of the Arbitrator.

36 Further, it is not at all clear to me that the transfer was unlawful on the submissions made or that the Public Service Arbitrator
had jurisdiction to deal with the matter because to do so smacked of judicial review and was not within the competence of the
Arbitrator.

BALANCE OF CONVENIENCE
37 It was submitted that the balance of convenience favours the respondent. The respondent agreed to maintain Ms Bowles on full

pay pending the determination of application No P 2 of 2001. This was done as a matter of good will and the application for a
stay effectively seeks to require the respondent to resume the payment of Ms Bowles� salary pending the determination of this
or any subsequent appeal.

38 It is said to have been the instruction that this was never agreed to.
39 It was therefore submitted that the balance of convenience favours the respondent.
40 Further, Ms Bowles has stated her intention, it is submitted, as found by the Arbitrator, that she would work nowhere other

than Broome.
41 The Arbitrator found that the decision made to exclude her from Broome Regional Prison was properly based, and, in those

circumstances, it would be oppressive and unfair to require the respondent to continue paying her when she was not
performing �meaningful� duties but that was not part of the reason for the decision appealed against.

42 In any event, it was submitted that as was said in the answer to the applicant the respondent will not seek to enforce the transfer
pending the hearing and determination of this appeal only, and accordingly the stay is unnecessary.

43 I am of opinion, however, first, that one should look at the orders sought by this application. The CSA seeks an order staying
the operation of the decision of the Commission appealed against and made at first instance. The order appealed against is
sought to be stayed and is an order dismissing the application made by the applicant at first instance for lack of jurisdiction.

44 The CSA�s case, as it was argued to me, is that somehow such an order, if made by the Commission, constituted by the
President pursuant to s.49(11) of the Act, would reinstate the undertaking given in respect of the proceedings at first instance
that Ms Bowles be paid her salary and that she would therefore be paid a salary again until the appeal is heard and determined.
I do not understand that argument, and CSA v Director General, Department of Transport (2000) 80 WAIG 2855 at 2856,
which was cited as authority for the proposition, is not authority for that proposition at all. It is not authority for the proposition
that any such power exists in this case. No such power does exist in this case.

45 The matter is quite simple. The Arbitrator dismissed the application because he decided that he had no jurisdiction to hear and
determine that application. There is, as I have said, some substance in that view. The decision was that the application be
dismissed because there was no jurisdiction. The only decision, the operation of which I can stay, is that decision to dismiss the
application.

46 Even if the CSA were successful, on this application, the only order which could be made is that the order dismissing the
application be stayed in its operation. There is no decision and there was no decision made in relation to any claim for salary
by Ms Bowles. There is no such decision which could be the subject of an order staying its operation. Any stay of the operation
of the order dismissing the application can contain no order and can have no effect on the failure to pay salary to Ms Bowles.

47 If I made an order to stay the operation of the decision to dismiss the application, the effect of that order would be that there is
no decision operating to dismiss the application whilst the appeal is heard and determined. The application is misconceived
There is no way in which the convenience of either party could be served by such a decision to stay the operation of the order
made at first instance and appealed against. All that such an order would enable is that the dismissal of the application remains
suspended whilst the appeal is heard and determined, and one might properly ask for what purpose because there would seem
to be none.

48 It has not been established that the balance of convenience, for those reasons, requires the orders sought to be made.
49 Further, although it was not argued, and it is not necessary to make any finding, it is four months since this application was

made and the appeal instituted. In the absence of any explanation for the delay, and in the absence of any cogent reason for
making any order to grant the application sought after such a lapse of time, when there is no question of any transfer being
insisted upon, presently it would arguably be manifestly inequitable to make the order sought.

FINALLY
50 It follows for the reasons expressed above, that the interests of the respondent requires that no such order be made (see

s.26(1)(c) of the Act), and it has not been established there is a serious issue to be tried, or that the balance of convenience
favours the CSA and its member, or that there are any exceptional circumstances which warrant the respondent losing or being
deprived of the fruits of his order. I should add that for those reasons the order which I should make will serve the interests of
the respondent, with whom lies the equity, good conscience and the substantial merits of the case. I so find.

51 I would also add, although it is unnecessary to do so, that the findings made and conclusions reached in those reasons do not
and cannot bind me as a member of the Full Bench hearing and determining appeal No. FBA 17 of 2002.

52 All of that being so, I dismissed the application.
Order accordingly

____________________



2440 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 82 W.A.I.G.

2002 WAIRC 06321
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AND
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_________________________________________________________________________________________________________

Decision Order for a stay
Representation
Applicant Mr C S Fayle, as Agent
Respondent Mr M Fabbri, in person
_________________________________________________________________________________________________________

Reasons for decision
1 This is an application by the abovenamed applicant employer and the respondent was at all material times an employee.
2 It is an application brought by the abovenamed applicant company pursuant to s.49(11) of the Industrial Relations Act 1979 (as

amended) (hereinafter referred to as �the Act�), wherein the applicant seeks an order for the stay of the operation of an order
made by a single Commissioner in application No 251 of 2002 issued on 2 August 2002, pending the hearing and
determination of appeal No FBA 36 of 2002 by the Full Bench.

3 The application for a stay of operation of the decision at first instance was filed in the Commission on 13 August 2002. The
Notice of Appeal in Appeal No. FBA 36 of 2002 was filed on 8 August 2002 and served on 9 August 2002.

4 The substance of the order appealed against is that there was a declaration that Mr Fabbri was unfairly dismissed by Morley
City Hyundai and it was ordered that Morley City Hyundai pay Mauro Fabbri $18,200.00, by way of compensation, within
seven days of the date of the order, namely on or before 8 August 2002.

5 The application is lacking in particulars. There is also a document filed herein on behalf of the respondent which I accepted as
an answer.

GROUNDS OF APPEAL
6 The grounds of appeal are as follows�

1. That the Learned Commissioner erred in fact by finding that Mauro Fabbri was employed as a Workshop Controller
and from time to time Foreman in the face of Mr Fabbri�s own evidence that he had been demoted to Workshop
Foreman in early 2001 and further demoted to �Team Foreman� later that year.

2. That the Learned Commissioner erred in failing to properly take into account two previous demotions within the
period of employment, and the fact that the employee had acquiesced to such conditions within the Contract of
Employment. The Learned Commissioner in finding that the two previous demotions within the previous year were
as a result of restructuring of the business in an attempt to cure problems within the Service Department should also
have found that the dismissal of Mr Fabbri was part of the same ongoing restructuring process.

3. That the Learned Commissioner erred in law and in fact by failing to take into account the supervisory, or
managerial, responsibilities within Mr Fabbri�s Contract of Employment and his clear unwillingness to accept
responsibility.

4. That the Learned Commissioner erred in fact by failing to recognise the similarities between the duties allegedly
performed by Mr Fabbri in the position occupied by him immediately prior to his dismissal and the duties contained
in the position offered to brim which he claims to have been physically incapable of performing.

5. That the Learned Commissioner erred by not finding that Mr Fabbri was dismissed for non-performance.
6. That the Learned Commissioner erred by failing to properly recognise the management nature of Mr Fabbri�s

employment and to apply the consequent lack of necessity for formal warnings of possible termination.
7. The Learned Commissioner erred by finding that had Mr Fabbri not been terminated on the 8 February he would

have continued to be employed for a lengthy period in the face of uncontroverted evidence that the Service
Department continued to be restructured.

8. That the Learned Commissioner erred by not taking into account the uncontroverted evidence that the situation in
the Service Department improved after the dismissal of Mr Fabbri.

9. The Learned Commissioner erred by ruling that Mr Fabbri had properly attempted to mitigate his loss in the face of
evidence that the Appellant continued to offer him a supervisory position in the pre-delivery section which enabled
him to earn the same amount as in his previous position.

10. That the learned Commissioner�s discretion miscarried in her total acceptance of Mr Fabbri�s evidence as to his
dismissal based on the hesitant demeanour of Mr Triscari.

11. That the learned Commissioner erred in law by failing to properly apply the principles in Mouritz v Shire of
Esperance (1990) 7I WAIG 891.

12. That the Learned Commissioner erred in law by failing to correctly apply the test found in Undercliffe Nursing
Home v Federated Miscellaneous Workers� Union of Australia (1985) 65 WAIG 385.

13. That the Learned Commissioner erred in law by failing to correctly apply the principles in RS Components Ltd v
RE Irwin 1974 1 AllER 41. (sic)

The Appellant asks the Full Bench to uphold the appeal and quash the decision or, subject to sub section (6), vary it in such
manner as the Full Bench considers appropriate.

BACKGROUND
7 At first instance, the applicant bought an application pursuant to s.29(1)(b)(i) of the Act complaining that he was unfairly

dismissed by the respondent from his position as Workshop Controller/Foreman on 8 February 2002.
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8 The application was opposed by the respondent employer and the matter was heard and determined at first instance by the
Commission constituted by a single Commissioner.

9 A number of witnesses, was called at first instance, and the Commissioner deals with their evidence in her reasons for decision
which were issued on the 25 July 2002.

10 The respondent gave evidence, and significant evidence was given for the appellant (the respondent at first instance) by
Mr Charles Triscari, the Service Manager of the appellant.

11 The Commissioner found that Mr Fabbri was unfairly dismissed applying the test in Undercliffe Nursing Home v Federated
Miscellaneous Workers� Union of Australia (1985) 65 WAIG 385.

12 Significantly she also found that she preferred the evidence of Mr Fabbri to that of Mr Triscari on the important question of
whether on 8 February 2002 Mr Fabbri was dismissed or was offered an alternative position.

13 The Commissioner found too, the fact was that Mr Triscari was under pressure �given the problems of the Service
Department� to effect urgent changes and that this led to his dismissing Mr Fabbri.

14 The Commissioner also found that Mr Fabbri was employed as a Workshop Controller and from time to time as a Foreman.
Further, she found that the applicant undertook his employment to the best of his abilities and worked conscientiously.

15 Further, the Commissioner found that Mr Triscari wrongly blamed Mr Fabbri for problems which had occurred at work, when
he made the decision to remove him as Workshop Controller/Foreman.

16 The Commissioner also found that he was not given any reprimands or warnings before his dismissal. Further, Mr Fabbri was
not warned that he was in jeopardy of losing his employment. Further, she found therefore that his dismissal was harsh,
oppressive and unfair because he was not afforded procedural fairness.

17 The Commissioner went on to find that his transfer to a position in a pre-delivery area, in any event, which was offered to him
was a demotion which amounted to a dismissal. (See paragraphs 56 and 57 of the reasons for decision).

18 This, she found was a purported unilateral variation of the contract which amounted to a repudiation. By implication she found
that this constituted the dismissal as unfair. (See paragraphs 58 of the reasons for decision).

PRINCIPLES
19 The principles which apply to applications for a stay were most recently expressed by the Commission, constituted by the

President, in Bamboo Holdings Pty Ltd v Halligan 82 WAIG 966 at 967-968, and are as follows:-
��The principles which apply to applications for a stay were most recently expressed by the Commission,
constituted by the President, in Stanley and Others t/a Communique Communications v Bryant 82 WAIG 785 at
787 and are as follows:-

�The principles by which applications pursuant to s.49(11) of the Act are determined are well settled in this
Commission (see Commissioner of Police v CSA 81 WAIG 2553 at 2554):-

The principles by which applications pursuant to s.49(11) of the Act are determined are well settled
in this Commission. Amongst others, the reasons for decision in AWU v BHP Iron Ore Ltd
81 WAIG 406 properly expresses them at pages 407-408:-

I reproduce hereunder the relevant extract from CSA v Director General, Department of
Transport 80 WAIG 2855 at 2856:-

These principles have been laid down in a number of cases, including Gawooleng
Dawang Inc v Lupton and Others 72 WAIG 1310, Director General of the Ministry
for Culture and the Arts v CSA and Others 79 WAIG 670 and City of Geraldton v
Cooling 80 WAIG 1751.
It is for the applicant to establish that the stay should be granted. It is, of course, an
underlying principle that the successful party is entitled to the fruits of her/his/its
order, award or declaration.
For the applicant to succeed, it must be established that there is a serious issue to be
tried, that the balance of convenience favours the applicant and that other factors
consistent with the application of s.26(1)(a), s.26(1)(b) and/or s.26(1)(c) of the Act,
if they exist, require that the application be granted.
If these ingredients exist, then exceptional circumstances exist which warrant the
granting of the application as a matter of equity, good conscience and the substantial
merits of the case. (I say that to further explain the principles.)

The need to prevent there being any more uncertainty than is necessary, in industrial matters, is
important, too (see Re Moore; Ex parte Pillar [1991] 65 ALJR 683 at 685 (HC)).

I would add the following further observations.
Before weighing other factors the court needs to be satisfied that there is an arguable case on appeal, (in this
jurisdiction a serious issue to be tried also described as a strong case), to ensure that the appeal has not been lodged
simply to delay execution (see Croney v Nand [1999] 2 Qd R 342 at 348-9 (CA)).
If an appeal may be nugatory a stay will be granted. An appeal will be nugatory when because of the respondent�s
financial state there is no reasonable prospect of recovering monies paid to him pursuant to the judgment.
An appeal will be nugatory too, if the appellant can show that without a stay of execution he/she will be ruined (see
Lino Type Hell Finance Ltd v Baker (Practice Note) [1992] 4 All ER 887 at 888).
Inconvenience and the possibility of risk to the appellant�s property do not constitute special circumstances (see Cox
v Simeon (SC (WA) Full Court Lib No 5063 7 September 1983, unreported)).
The onus is on the applicant, of course, to demonstrate a proper basis for a stay, as I have observed above, which
will be fair to all the parties and the court will weigh the balance of convenience and the rights of the parties as I
have observed above (see Alexander v Cambridge Credit Corp Ltd (1985) 2 NSWLR 685 at 694).
The mere preservation of the status quo, nor by themselves, the merits of the appeal are not sufficient. Further, it is
not sufficient to constitute special circumstances that the appeal is arguable, is being pursued in good faith and with
expedition and that the stay will not prejudice anybody (see Hamersley Iron Pty Ltd v Lovell (No 2) (1998)
20 WAR 79 and 80, 88 (FC)).
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Appropriate circumstances may exist within the context of the balance of convenience if serious injury will result to
the applicant unless a stay is granted (see McBride v Sandland (No 2) (1918) 25 CLR 369 and 375) and, as I have
observed, an appeal will be nugatory when, because of the respondent�s financial state, there is no reasonable
prospect of recovering monies paid to him/her pursuant to the judgment, but appropriate circumstances are not
limited to that situation and will exist whenever there is a real risk that it would not be possible for a successful
appellant to be restored substantially to his/her former position (see Federal Commission of Taxation of
Commonwealth of Australia v The Myer Emporium Ltd (No 1) [1986] 160 CLR 221 at 223).��

20 To amplify these principles I would also quote the following paragraph from the judgement of Anderson J in Hamersley Iron
Pty Ltd v Lovell (No.2) (1998) 20 WAR 79 at pages 89-90 (FC) where His Honour said:-

�As I understand the cases, however, unless a stay is necessary to preserve the subject matter or integrity of the
litigation in the broader sense described above the circumstances will not be regarded as sufficiently exceptional to
enliven the discretionary jurisdiction to provide a stay. Only if the applicant can show that a stay is necessary to that
end will the high Court go on to consider matters such as whether the application for special leave has a prospect of
success, whether a stay will occasion hardship to the respondent, where the balance of convenience lies, and so on. I
think such matters are always treated as secondary to the question whether a stay is necessary to preserve the
subject matter or integrity of the litigation. They come into play only if it appears that the refusal of a stay will
substantially deprive the applicant of the benefit to be derived from the appeal. Thus, an applicant may fail to obtain
a stay even if the applicant can show that unless there is a stay the appeal will be futile.�

21 Further, at page 91 His Honour said:-
�So far as I can see, those cases in which the court has given consideration to such matters such as hardship, the
balance of convenience, the prospect that special leave to appeal may be granted and so on are all cases in which the
first hurdle has been cleared by the applicant. They are cases in which, speaking broadly, an appeal would be futile
unless a stay was granted. I would include in this category of cases Moulleux Pty Ltd v Girvan NSW Pty Ltd (1991)
13 Leg Rep 24; De L v Director�General, Department of Community Services (NSW) (1997) 136 ALR 201; Bryant
v Commonwealth Bank of Australia (1996) 70 ALJR 306.�

COMPETENCE OF APPLICATION
22 I was satisfied that the application was brought by a party who had sufficient interest within the meaning of s.49(11) of the

Act, given that the applicant was the respondent in the proceedings at first instance in which the order sought to be stayed by
this application was made, and against which order an appeal has now been instituted.

23 I was also satisfied that an appeal had been instituted within the meaning of that term in s.49(11)of the Act, the notice of appeal
having been filed and served after the order had been deposited in the office of the Registrar.

SERIOUS ISSUES TO BE TRIED
24 It was submitted that the Commissioner should not have found that Mr Fabbri was a Workshop Controller and from time to

time a Foreman.
25 It is not at all clear that there was any evidence from Mr Fabbri other than to support such a finding.
26 It was also submitted to me that it ought to have been found that the dismissal arose because Mr Fabbri�s job was made

redundant. It is again not at all clear that that was so, on the evidence.
27 Further, it is not clear that there was evidence given which the Commissioner accepted or ought to have accepted to support

grounds 2, 3, 4 and 5.
28 As to ground 6, there was nothing submitted to persuade me that the �management nature of Mr Fabbri�s employment�

relieved the employer as a matter of fairness from giving warnings, reprimands and in particular a warning that Mr Fabbri�s job
was in jeopardy.

29 In any event, there was a finding that Mr Fabbri was not at fault.
30 Further, it is arguable that the failure to give warnings and reprimands before dismissal was both procedurally and substantially

unfair within the principle expressed in Shire of Esperance v Mouritz (1990) 7I WAIG 891 (IAC) (see ground 6).
31 As to the question of compensation encompassed by grounds 7, 8 and 9, I make the following observations.
32 I am not persuaded that it was wrong to find that Mr Fabbri would not have continued to be employed for a lengthy period

whether the Service Department was restructured or not.
33 In any event, it is also arguable on a substantive basis that the period of six months compensation is not based on a finding

relatively speaking that he would have been employed for a very lengthy period.
34 As to the submission that Mr Fabbri did not prove that he had mitigated his loss, there is no evidence other than that he only

received the offer of employment in the pre-delivery area after he complained that he was unfairly dismissed, and further that
the position was that of a Workshop Technician, a lesser position which Mr Fabbri could not perform due to his physical
condition, a condition known to Mr Triscari.

35 It is also clear that the Commissioner made findings based on her observations of the witnesses and nothing was submitted
which might lead to the conclusion that she had misused her advantage in so finding (see Devries and Another v Australian
National Railways Commission and Another [1992-1993] 177 CLR 472).

36 Further, she correctly applied the tests required to be applied according to the principle in Undercliffe Nursing Home v
Federated Miscellaneous Workers� Union of Australia (op cit) and the law laid down appositely in
Quinn v Jack Chia (Australia) Ltd [1992] 1 VR 567 (see also R S Components Ltd v Irwin [1974] 1 AllER 41).

37 I am not persuaded that there is a serious issue to be tried, or if it is that the applicant has established that there is. (However,
on the face of it one could not say that the prospects of success are hopeless).

BALANCE OF CONVENIENCE
38 The crux of this submission was that if the operation of the order is not stayed and the monies are paid out in satisfaction of,

and as required by the order made by the Commission, that they will not be able to be recovered should the applicant be
successful on appeal.

39 I was informed that the order is presently the subject of an application to �enforce� it in the Industrial Magistrate�s Court, but
that the application has not yet been heard.

40 There was reference to the order at first instance, bearing the wrong date, but it was in fact deposited in the Registry on
2 August 2002, and its validity is not attacked in the grounds of appeal. Further, that matter is entirely irrelevant to the question
of a balance of convenience.
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41 What is significant is that Mr Fabbri honestly and freely admitted from the bar table, that if the monies were paid out to him in
satisfaction of the order, then he would not be able to repay them. However, he complained in turn that he was being
wrongfully denied the fruits of his judgement, and as a result his family had suffered economically by virtue of his dismissal
and inferentially, that this state of affairs should be brought to an end and there should be no stay of the order.

42 It was also submitted on behalf of the applicant that, if a stay were not granted, the monies could be paid into an account to be
jointly administered on behalf of both parties, but with all due respect that could not be done, and would not be done by me
unless I made an order staying the operation of the order. If there is no order for a stay of the operation of the decision of the
Commission at first instance, the applicant is required to comply with the order and pay the monies out to the respondent.

43 In my opinion, however, the subject matter of the appeal would not be preserved if I did not stay the proceedings given that the
respondent clearly admitted that he would not be able to repay the monies the subject of the order sought to be stayed, if the
appellant were successful on appeal and sought to recover them.

44 I say that because it is patent that the subject matter of the appeal and subject of the order at first instance cannot be processed
without an order to stay the operation of the order at first instance.

45 I say that because there is an unequivocal admission that the amount of compensation to be paid, or paid out, could not be
repaid by the respondent . That is conclusive evidence that the subject matter of the appeal cannot be preserved without the
order sought.

46 As I read the authorities including those cited by Anderson J in Hamersley Iron Pty Ltd v Lovell (op cit) such an order is
required in those circumstances even where prospects of success on appeal are not established.

FINALLY
47 The equity, good conscience and substantial merits of the case therefore have been established to lie with the applicant.
48 The applicant has therefore established within the meaning of s.26(1)(c) that its interests should be served by granting the

application, in preference to the interests of the respondent.
49 I should add that if the appeal is not listed expeditiously it is open to the respondent to apply to discharge the order made by

me.
50 I will therefore make an order that the operation of the decision at first instance constituted by the order appealed against be

and is hereby stayed in its operation until the hearing and determination of the appeal or further order.

Order accordingly

_________

2002 WAIRC 06320
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES DVG MORLEY CITY HYUNDAI, APPLICANT
v.
MAURO FABBRI, RESPONDENT

CORAM HIS HONOUR THE PRESIDENT P J SHARKEY
DELIVERED WEDNESDAY, 21 AUGUST 2002
FILE NO/S. PRES 29 OF 2002
CITATION NO. 2002 WAIRC 06320
_________________________________________________________________________________________________________

Decision Order for a stay
Representation
Applicant Mr C S Fayle, as Agent
Respondent Mr M Fabbri, in person
_________________________________________________________________________________________________________

Order
This matter having come on for hearing before me on the 21st day of August 2002 and having heard Mr C S Fayle, as Agent, on
behalf of the applicant, and Mr M Fabbri, in person as the Respondent, and having reserved my decision in the matter, and the
reasons for decision being delivered on 23 August 2002, and the parties having waived the rights conferred on them by s.35 of the
Industrial Relations Act 1979 (as amended) it is this day, the 21st of August 2002, ordered and declared as follows�

1. THAT the applicant has sufficient interest as required by s.49 (11) of the Industrial Relations Act 1979 (as amended)
(hereinafter referred to as �the Act�) and was therefore entitled to apply for the orders which appear hereunder.

2. THAT the appeal No. FBA 36 of 2002 has been instituted within the meaning of s49 (11) of the Act.
3. THAT the order made by Commissioner J L Harrison and dated 1 August 2002 in application 251 of 2002 be and is

hereby wholly stayed pending the hearing and determination of appeal No FBA 36 of 2002 or until further order.
(Sgd.) P. J. SHARKEY,

[L.S.] President.
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PUBLIC SERVICE ARBITRATOR�Awards/Agreements�
Variation of�

2002 WAIRC 06310
COMMUNITY COLLEGES (SALARIED OFFICERS) AWARD 1989

NO. A14 OF 1983
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED,
APPLICANT
v.
KALGOORLIE COLLEGE AND OTHERS, RESPONDENTS

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DATE OF ORDER FRIDAY, 23 AUGUST 2002
FILE NO. P 31 OF 2002
CITATION NO. 2002 WAIRC 06310
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________

Order
HAVING heard Mr G Wauhop on behalf of the applicant and Mr A Harper and with him Mr J Lange on behalf of the respondents
and by consent, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby
orders�

THAT the Community Colleges (Salaried Officers) Award 1989 (No. A 14 of 1983) be varied in accordance with the
following Schedule and that such variation shall have effect from the beginning of the first pay period commencing on or
after the 21st day of August 2002.

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner.

Public Service Arbitrator.
_________

SCHEDULE
1. Schedule B � Salaries: Delete this Schedule and insert the following in lieu thereof�
(1)

Level Salary Per
Annum

$

Arbitrated
Safety Net

$

Total Salary
Per Annum

$

Level 1
Under 17 years 10,445 1,822 12,267
17 years 12,207 2,130 14,337
18 years 14,238 2,485 16,723
19 years 16,481 2,876 19,357
20 years 18,507 3,230 21,737

1.1 20,331 3,548 23,879
1.2 20,983 3,548 24,531
1.3 21,634 3,548 25,182
1.4 22,281 3,548 25,829
1.5 22,932 3,548 26,480
1.6 23,583 3,548 27,131
1.7 24,332 3,653 27,985
1.8 24,850 3,653 28,503
1.9 25,616 3,653 29,269

Level 2
2.1 26,533 3,549 30,082
2.2 27,236 3,549 30,785
2.3 27,975 3,549 31,524
2.4 28,756 3,549 32,305
2.5 29,573 3,653 33,226

Level 3
3.1 30,696 3,653 34,349
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Level Salary Per
Annum

$

Arbitrated
Safety Net

$

Total Salary
Per Annum

$

3.2 31,571 3,653 35,224
3.3 32,473 3,653 36,126
3.4 33,399 3,653 37,052

Level 4
4.1 34,669 3,653 38,322
4.2 35,664 3,653 39,317
4.3 36,688 3,653 40,341

Level 5
5.1 38,660 3,653 42,313
5.2 39,993 3,653 43,646
5.3 41,378 3,653 45,031
5.4 42,815 3,653 46,468

Level 6
6.1 45,126 3,653 48,779
6.2 46,697 3,653 50,350
6.3 48,323 3,653 51,976
6.4 50,059 3,653 53,712

Level 7
7.1 52,721 3,653 56,374
7.2 54,563 3,653 58,216
7.3 56,567 3,653 60,220

Level 8
8.1 59,824 3,653 63,477
8.2 62,157 3,653 65,810
8.3 65,050 3,653 68,703

Level 9
9.1 68,663 3,653 72,316
9.2 71,104 3,653 74,757
9.3 73,888 3,653 77,541

Class 1 78,098 3,653 81,751
Class 2 82,308 3,653 85,961
Class 3 86,516 3,653 90,169
Class 4 90,726 3,653 94,379

The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to
the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net adjustments.

(2) Salary increases resulting from State Wage Case Decisions are calculated for those officers under the age of 21 years
employed at Level 1 by dividing the current junior annual salary by the current Level 1.1 annual salary and multiplying
the result by the new Level 1.1 annual salary which includes the State Wage Case increase. The following formula is to be
applied�
Current junior rate x New Level 1.1 rate = New junior rate
Current Level 1.1 rate

____________________

2002 WAIRC 06315
DEPARTMENT FOR COMMUNITY DEVELOPMENT (FAMILY RESOURCE WORKERS,

WELFARE ASSISTANTS AND PARENT HELPERS) AWARD 1990
NO. PSA A1 OF 1989

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED,

APPLICANT
v.
FAMILY CHILDREN�S SERVICES (NOW KNOWN AS THE DEPARTMENT OF COMMUNITY
DEVELOPMENT), RESPONDENT

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR
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DATE OF ORDER FRIDAY, 23 AUGUST 2002
FILE NO. P 26 OF 2002
CITATION NO. 2002 WAIRC 06315
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________

Order
HAVING heard Mr G Wauhop on behalf of the applicant and Mr A Harper and with him Mr J Lange on behalf of the respondent
and by consent, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby
orders�

THAT the Department for Community Development (Family Resource Workers, Welfare Assistants and Parent Helpers)
Award 1990 (No. PSAA 1 of 1989) be varied in accordance with the following Schedule and that such variation shall have
effect from the beginning of the first pay period commencing on or after the 21st day of August 2002.

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner.

Public Service Arbitrator.
_________

SCHEDULE
1. Schedule E � Salaries: Delete this Schedule and insert the following in lieu thereof�
(1) Annual salaries applicable to officers covered by this Award�

Level Salary Per
Annum

$

Arbitrated
Safety Net

Adjustment
$

Total Salary Per
Annum

$

Level 1
Under 17 years 11355 1929 13,284
17 years 13270 2255 15,525
18 years 15480 2630 18,110
19 years 17918 3045 20,963
20 years 20122 3420 23,542
21 years or 1st year of adult service 22104 3756.00 25860.00
22 years or 2nd year of adult service 22756 3756.00 26512.00
23 years or 3rd year of adult service 23407 3756.00 27163.00
24 years or 4th year of adult service 24054 3861.00 27915.00
25 years or 5th year of adult service 24705 3861.00 28566.00
26 years or 6th year of adult service 25356 3861.00 29217.00
27 years or 7th year of adult service 26105 3757.00 29862.00
28 years or 8th year of adult service 26623 3757.00 30380.00
29 years or 9th year of adult service 27389 3757.00 31146.00

(2) Salary increases resulting from State Wage Case Decisions are calculated for those officers under the age of 21 years
employed at Level 1 by dividing the current junior annual salary by the current 21 years or 1st year of adult service annual
salary and multiplying the result by the new 21 years or 1st year of adult service annual salary which includes the State
Wage Case increase. The following formula is to be applied�
Current junior rate
21 years or 1st year of adult service rate

x  New 21 years or 1st year of adult service rate
=  New junior rate.

____________________

2002 WAIRC 06311
EDUCATION DEPARTMENT MINISTERIAL OFFICERS SALARIES ALLOWANCES AND CONDITIONS AWARD

1983 NO. 5 OF 1983 (PARTLY REPLACED BY PSA A3/89)
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED,
APPLICANT
v.
THE MINISTER FOR EDUCATION, RESPONDENT

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DATE OF ORDER FRIDAY, 23 AUGUST 2002
FILE NO. P 30 OF 2002
CITATION NO. 2002 WAIRC 06311
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_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________

Order
HAVING heard Mr G Wauhop on behalf of the applicant and Mr A Harper and with him Mr J Lange on behalf of the respondent
and by consent, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby
orders�

THAT the Education Department Ministerial Officers Salaries Allowances and Conditions Award 1983 No. 5 of
1983 (Partly replaced by PSA A3/89) (No. 5 of 1983) be varied in accordance with the following Schedule and that such
variation shall have effect from the beginning of the first pay period commencing on or after the 21st day of August 2002.

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner.

Public Service Arbitrator.
_________

SCHEDULE
1. Clause 4. � Salaries: Delete subclause (2)(a)(v) of this Clause and insert the following in lieu thereof�

(v) School Assistant (Junior)
School Assistants employed below the age of 21 years are to be paid 0.8083 of the corresponding
salaries in the Public Service Award 1992, according to the following formula�
Education Department Ministerial Officer Salary =
Public Service Award salary x 32.5 x 48.5

37.5 52
This formula recognises that School Assistants work 32.5 hours per week and are not required to
attend for work during school vacations. School Assistants employed below the age of 21 years are to
be paid the following salaries�

Junior Level Salary Per Annum
$

Arbitrated Safety Net
Adjustment

$

Total Salary Per
Annum

$

Under 17 years 9179 1558 10737
17 years 10726 1823 12549
18 years 12513 2125 14638
19 years 14483 2461 16944
20 years 16265 2764 19029

____________________

2002 WAIRC 06203
GOVERNMENT OFFICERS SALARIES, ALLOWANCES AND CONDITIONS AWARD 1989

NO. PSA A3 OF 1989
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED,
APPLICANT
v.
ALBANY PORT AUTHORITY AND OTHERS, RESPONDENTS

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DATE OF ORDER WEDNESDAY, 14 AUGUST 2002
FILE NO. P 14 OF 2002
CITATION NO. 2002 WAIRC 06203
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________

Order
HAVING heard Mr G Wauhop on behalf of the applicant and Mr J Lange and with him Mr A Harper on behalf of the respondents,
and by consent, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby
orders�

THAT the Government Officers Salaries, Allowances and Conditions Award 1989 (No. PSAA 3 of 1989) be varied in
accordance with the following Schedule and that such variation shall have effect from the beginning of the first pay period
commencing on or after the 1st day of July 2002.

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner.

Public Service Arbitrator.
_________
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SCHEDULE
1. Clause 38. � Relieving Allowance: Delete paragraph (d) of subclause (1) of this clause and insert the following in

lieu thereof�
(d) If an officer whose normal duties do not involve camp accommodation is required to relieve or perform special

duty resulting in a stay at a camp, the officer shall be paid camping allowance for the duration of the period spent
in camp, and in addition, shall be paid a lump sum of $140.00 to cover incidental personal expenses: Provided
that an officer shall receive no more than one lump sum of $140.00 in any one period of three (3) years.

2. Clause 39. � Removal Allowance:
A. Delete paragraph (c) of subclause (1) of this clause and insert the following in lieu thereof�
(c) An allowance of $519.00 for accelerated depreciation and extra wear and tear on furniture, effects and

appliances for each occasion that an officer is required to transport furniture, effects and appliances. Provided
that the employer is satisfied that the value of household furniture, effects and appliances moved by the officer
is at least $3,106.00.

B. Delete paragraph (d) of subclause (1) of this clause and insert the following in lieu thereof�
(d) Reimbursement of reasonable expenses in kennelling and transporting of domestic pet or pets up to a maximum

amount of $148.00.
Pets are defined as dogs, cats, birds or other domestic animals kept by the officer or the officer�s dependents for
the purpose of household enjoyment.
Pets do not include domesticated livestock, native animals nor equine animals.

C. Delete subclause (6) of this clause and insert the following in lieu thereof�
(6) Where an officer is transferred to Government owned or private rental accommodation, where furniture is provided, and

as a consequence the officer is obliged to store furniture, the officer shall be reimbursed the actual cost of such storage up
to a maximum allowance of $964.00 per annum. Actual cost is deemed to include the premium for adequate insurance
coverage of the value of the furniture stored. An allowance under this subclause shall not be paid for a period in excess of
four years without the approval of the employer.

3. Schedule G � Part II � Clause 31. � District Allowances: Delete this Schedule and insert the following in lieu
thereof�

(a) Officers without dependants (subclause 31(3))�
Column 1

District No.
Column II

Standard Rate
$ p.a.

Column III
Exceptions to Standard Rate

Town or Place

Column IV
Rate
$ p.a.

6 3,304 Nil Nil
5 2,704 Fitzroy Crossing

Halls Creek
Turner River Camp

Nullagine

3,641

Liveringa (Camballin)
Marble Bar
Wittenoom

3,383

Karratha 3,184
Port Hedland 2,962

4 1,362 Warburton Mission 3,660
Carnarvon 1,282

3 858 Meekatharra
Mount Magnet

Wiluna
Laverton
Leonora

Cue

1,362

2 616 Kalgoorlie
Boulder

206

Ravensthorpe
Norseman

Salmon Gums
Marvel Loch

Esperance

813

1 Nil Nil Nil

(b) Officers with dependants (subclause 31(4))�
Double the appropriate rate as prescribed in (a) above for officers without dependants.

The allowances prescribed in this Schedule shall operate from the beginning of the first pay period commencing on or after July 1,
2002.
4. Schedule I � Clause 18. - Overtime: Delete Part II � Meals of this Schedule and insert the following in lieu

thereof�
(Operative from the first pay period commencing on or from 1 July 2002)

Breakfast $7.75 per meal
Lunch $9.55 per meal
Evening Meal $11.50 per meal
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5. Schedule O � Annual Interstate Allowance Rates: Delete this Schedule and insert the following in lieu thereof�
(Operative from the first pay period commencing on or from 1 July 2002)

Single With Dependents
$ $

Adelaide 2,150 2,929
Brisbane 2,334 3,113
Melbourne 2,447 3,618
Sydney 3,777 4,512

____________________

2002 WAIRC 06309
GOVERNMENT OFFICERS SALARIES, ALLOWANCES AND CONDITIONS AWARD 1989

No. PSA A 3 of 1989
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED,
APPLICANT
v.
ALBANY PORT AUTHORITY AND OTHERS, RESPONDENTS

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DATE OF ORDER FRIDAY, 23 AUGUST 2002
FILE NO. P 32 OF 2002
CITATION NO. 2002 WAIRC 06309
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________

Order
HAVING heard Mr G Wauhop on behalf of the applicant and Mr A Harper and with him Mr J Lange on behalf of the respondents
and by consent, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby
orders�

THAT the Government Officers Salaries, Allowances and Conditions Award 1989 (No. PSAA 3 of 1989) be varied in
accordance with the following Schedule and that such variation shall have effect from the beginning of the first pay period
commencing on or after the 21st day of August 2002.

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner,

Public Service Arbitrator.
_________

SCHEDULE
1. Schedule D � Salaries: Delete this Schedule and insert the following in lieu thereof�
(1) The annual salaries applicable to officers covered by this Award.

Level
Salary Per

Annum
$

Arbitrated
Safety Net

Adjustments
$

Total Salary
Per Annum

$

Level 1
Under 17 years 11355 1929.00 13284.00
17 years 13270 2255.00 15525.00
18 years 15480 2630.00 18110.00
19 years 17918 3045.00 20963.00
20 years 20122 3420.00 23542.00
1.1 22104 3756.00 25860.00
1.2 22756 3756.00 26512.00
1.3 23407 3756.00 27163.00
1.4 24054 3861.00 27915.00
1.5 24705 3861.00 28566.00
1.6 25356 3861.00 29217.00
1.7 26105 3757.00 29862.00
1.8 26623 3757.00 30380.00
1.9 27389 3757.00 31146.00
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Level
Salary Per

Annum
$

Arbitrated
Safety Net

Adjustments
$

Total Salary
Per Annum

$

Level 2
2.1 28306 3757.00 32063.00
2.2 29009 3757.00 32766.00
2.3 29748 3757.00 33505.00
2.4 30529 3757.00 34286.00
2.5 31346 3757.00 35103.00

Level 3
3.1 32469 3757.00 36226.00
3.2 33344 3757.00 37101.00
3.3 34246 3757.00 38003.00
3.4 35172 3757.00 38929.00

Level 4
4.1 36442 3757.00 40199.00
4.2 37437 3653.00 41090.00
4.3 38461 3653.00 42114.00

Level 5
5.1 40433 3653.00 44086.00
5.2 41766 3653.00 45419.00
5.3 43151 3653.00 46804.00
5.4 44588 3653.00 48241.00

Level 6
6.1 46899 3653.00 50552.00
6.2 48470 3653.00 52123.00
6.3 50096 3653.00 53749.00
6.4 51832 3653.00 55485.00

Level 7
7.1 54494 3653.00 58147.00
7.2 56336 3653.00 59989.00
7.3 58340 3653.00 61993.00

Level 8
8.1 61597 3653.00 65250.00
8.2 63930 3653.00 67583.00
8.3 66823 3653.00 70476.00

Level 9
9.1 70436 3653.00 74089.00
9.2 72877 3653.00 76530.00
9.3 75661 3653.00 79314.00
Class 1 79871 3653.00 83524.00
Class 2 84081 3653.00 87734.00
Class 3 88289 3653.00 91942.00
Class 4 92499 3653.00 96152.00

(2) Salary increases resulting from State Wage Case Decisions are calculated for those officers under the age of 21 years
employed at Level 1 by dividing the current junior annual salary by the current Level 1.1 annual salary and multiplying
the result by the new Level 1.1 annual salary which includes the State Wage Case increase. The following formula is to be
applied�
Current junior rate x New Level 1.1 rate = New junior rate
Current Level 1.1 rate

____________________
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2002 WAIRC 06201
GOVERNMENT OFFICERS (SOCIAL TRAINERS) AWARD 1988

No. PSA A 20 of 1985
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED,
APPLICANT
v.
DISABILITY SERVICES COMMISSION, RESPONDENT

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DATE OF ORDER WEDNESDAY, 14 AUGUST 2002
FILE NO. P 16 OF 2002
CITATION NO. 2002 WAIRC 06201
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________

Order
HAVING heard Mr G Wauhop on behalf of the applicant and Mr J Lange and with him Mr A Harper on behalf of the respondent,
and by consent, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby
orders�

THAT the Government Officers (Social Trainers) Award 1988 (No. PSA A 20 of 1985) be varied in accordance with the
following Schedule and that such variation shall have effect from the beginning of the first pay period commencing on or
after the 1st day of July 2002.

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner,

Public Service Arbitrator.

_________

SCHEDULE
1. Clause 25. � Miscellaneous Allowances:

A. Delete subparagraph (iii) of paragraph (a) of subclause (5) of this clause and insert the following in lieu
thereof�
(iii) An allowance of $519.00 for accelerated depreciation and extra wear and tear on furniture, effects and

appliances for each occasion that an employee is required to transport their furniture, effects and
appliances: Provided that the employer is satisfied that the value of household furniture, effects and
appliances moved by the employee is at least $3,106.00.

B. Delete subparagraph (iv) of paragraph (a) of subclause (5) of this clause and insert the following in lieu
thereof�
(iv) Reimbursement of reasonable expenses in kennelling and transporting of domestic pet or pets up to a

maximum amount of $148.00.
Pets are defined as dogs, cats, birds or other domestic animals kept by the officer or the officer�s
dependents for the purpose of household enjoyment.
Pets do not include domesticated livestock, native animals nor equine animals.

C. Delete paragraph (f) of subclause (5) of this clause and insert the following in lieu thereof�
(f) Where an employee is transferred to the employer�s accommodation or private rental accommodation where

furniture is provided and as a consequence the employee is obliged to store their own furniture the employee
shall be reimbursed the actual cost of such storage up to a maximum allowance of $964.00 per annum. Actual
cost is deemed to include the premium for adequate insurance coverage of the value of the furniture stored. An
allowance under this subclause shall not be paid for a period in excess of four years without the approval of the
employer or private rental accommodation.

D. Delete paragraph (d) of subclause (6) of this clause and insert the following in lieu thereof�
(d) If an officer whose normal duties do not involve camp accommodation is required to relieve or perform special

duty resulting in a stay at a camp, the officer shall be paid camping allowance for the duration of the period
spent in camp, and in addition, shall be paid a lump sum of $140.00 to cover incidental personal expenses:
Provided that an officer shall receive no more than one lump sum of $140.00 in any one period of three (3)
years.

2. Schedule B � Clause 22. - Overtime: Delete Part II � Meals of this Schedule and insert the following in lieu
thereof�

(Operative from the first pay period commencing on or from 1st July 2002)

Breakfast $7.75 per meal
Lunch $9.55 per meal
Evening Meal $11.50 per meal



2452 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 82 W.A.I.G.

3. Schedule E � Clause 27. � District Allowances: Delete this Schedule and insert the following in lieu thereof�
(a) Officers without dependants (subclause 27(3))�

Column 1
District No.

Column II
Standard Rate

$ p.a.

Column III
Exceptions to
Standard Rate
Town or Place

Column IV
Rate
$ p.a.

6 3,304 Nil Nil
5 2,704 Fitzroy Crossing

Halls Creek
Turner River Camp

Nullagine

3,641

Liveringa (Camballin)
Marble Bar
Wittenoom

3,383

Karratha 3,184
Port Hedland 2,962

4 1,362 Warburton Mission 3,660
Carnarvon 1,282

3 858 Meekatharra
Mount Magnet

Wiluna
Laverton
Leonora

Cue

1,362

2 616 Kalgoorlie
Boulder

206

Ravensthorpe
Norseman

Salmon Gums
Marvel Loch

Esperance

813

1 Nil Nil Nil

(b) Officers with dependants (subclause 27(4))�
Double the appropriate rate as prescribed in (a) above for officers without dependants.

The allowances prescribed in this Schedule shall operate from the beginning of the first pay period commencing on or after July 1,
2002.

____________________

2002 WAIRC 06312
GOVERNMENT OFFICERS (STATE GOVERNMENT INSURANCE COMMISSION) AWARD, 1987

No. PSA A 21 of 1986
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED,
APPLICANT
v.
STATE GOVERNMENT INSURANCE COMMISSION (NOW KNOWN AS THE INSURANCE
COMMISSION OF WESTERN AUSTRALIA), RESPONDENT

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DATE OF ORDER FRIDAY, 23 AUGUST 2002
FILE NO. P 29 OF 2002
CITATION NO. 2002 WAIRC 06312
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________

Order
HAVING heard Mr G Wauhop on behalf of the applicant and Mr A Harper and with him Mr J Lange on behalf of the respondent
and by consent, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby
orders�

THAT the Government Officers (State Government Insurance Commission) Award, 1987 (No. PSAA 21 of 1986) be varied
in accordance with the following Schedule and that such variation shall have effect from the beginning of the first pay
period commencing on or after the 21st day of August 2002.

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner,

Public Service Arbitrator.
_________
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SCHEDULE
1. Clause 18. � Salary Classifications: Delete this Clause and insert the following in lieu thereof�
(1) Subject to the provisions of subclause (2) of this clause the annual salaries applicable to officers covered by Clause 19 �

Salaries � Specified Callings, of this award shall be�

Level
Salary Per

Annum
$

Arbitrated
Safety Net

Adjustments
$

Total Salary
Per Annum

$

Level 1
Under 17 years 11355 1929.00 13284.00
17 years 13270 2255.00 15525.00
18 years 15480 2630.00 18110.00
19 years 17918 3045.00 20963.00
20 years 20122 3420.00 23542.00
1.1 22104 3756.00 25860.00
1.2 22756 3756.00 26512.00
1.3 23407 3756.00 27163.00
1.4 24054 3861.00 27915.00
1.5 24705 3861.00 28566.00
1.6 25356 3861.00 29217.00
1.7 26105 3757.00 29862.00
1.8 26623 3757.00 30380.00
1.9 27389 3757.00 31146.00
Level 2
2.1 28306 3757.00 32063.00
2.2 29009 3757.00 32766.00
2.3 29748 3757.00 33505.00
2.4 30529 3757.00 34286.00
2.5 31346 3757.00 35103.00
Level 3
3.1 32469 3757.00 36226.00
3.2 33344 3757.00 37101.00
3.3 34246 3757.00 38003.00
3.4 35172 3757.00 38929.00
Level 4
4.1 36442 3757.00 40199.00
4.2 37437 3653.00 41090.00
4.3 38461 3653.00 42114.00
Level 5
5.1 40433 3653.00 44086.00
5.2 41766 3653.00 45419.00
5.3 43151 3653.00 46804.00
5.4 44588 3653.00 48241.00
Level 6
6.1 46899 3653.00 50552.00
6.2 48470 3653.00 52123.00
6.3 50096 3653.00 53749.00
6.4 51832 3653.00 55485.00
Level 7
7.1 54494 3653.00 58147.00
7.2 56336 3653.00 59989.00
7.3 58340 3653.00 61993.00
Level 8
8.1 61597 3653.00 65250.00
8.2 63930 3653.00 67583.00
8.3 66823 3653.00 70476.00
Level 9
9.1 70436 3653.00 74089.00
9.2 72877 3653.00 76530.00
9.3 75661 3653.00 79314.00
Class 1 79871 3653.00 83524.00
Class 2 84081 3653.00 87734.00
Class 3 88289 3653.00 91942.00
Class 4 92499 3653.00 96152.00
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(2) Pursuant to Regulation 3 of the Public Service Regulations 1979, made under the Public Service Act 1978-1985 the
General Division shall consist of the following classification and annual salary�

COLUMN A COLUMN B
Salary Salary

CLASSIFICATION Per Annum Per Annum
$ $

G-11-13 45513 49688.00

NOTE: Salary rates in Column A shall have effect on and from the 28th day of September, 1988.
Salary rates in Column B shall have effect from the first pay period commencing on or after the 1 August,
2002.

(3) Salary increases resulting from State Wage Case Decisions are calculated for those officers under the age of 21 years
employed at Level 1 by dividing the current junior annual salary by the current Level 1.1 annual salary and multiplying
the result by the new Level 1.1 annual salary which includes the State Wage Case increase. The following formula is to be
applied�
Current junior rate x New Level 1.1 rate = New junior rate
Current Level 1.1 rate

____________________

2002 WAIRC 06202
GRAYLANDS SELBY-LEMNOS AND SPECIAL CARE HEALTH SERVICES AWARD 1999

No. PSAA 1 of 1999
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED,
APPLICANT
v.
METROPOLITAN HEALTH SERVICE BOARD (NOW KNOWN AS THE DEPARTMENT OF
HEALTH) AND THE HOSPITAL SALARIED OFFICERS ASSOCIATION OF WESTERN
AUSTRALIA (UNION OF WORKERS), RESPONDENTS

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DATE OF ORDER WEDNESDAY, 14 AUGUST 2002
FILE NO. P 17 OF 2002
CITATION NO. 2002 WAIRC 06202
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________

Order
HAVING heard Mr G Wauhop on behalf of the applicant and the Hospital Salaried Officers Association of Western Australia
(Union of Workers) and Mr J Lange and with him Mr A Harper on behalf of the Metropolitan Health Service Board, and by
consent, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders�

THAT the Graylands Selby-Lemnos and Special Care Health Services Award 1999 (No. PSAA 1 of 1999) be varied in
accordance with the following Schedule and that such variation shall have effect from the beginning of the first pay period
commencing on or after the 1st day of July 2002.

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner.

Public Service Arbitrator.
_________

SCHEDULE
1. Clause 38. � Relieving Allowance: Delete subclause (4) of this clause and insert the following in lieu thereof�
(4) If an officer whose normal duties do not involve camp accommodation is required to relieve or perform special duty

resulting in a stay at a camp, the officer shall be paid camping allowance for the duration of the period spent in camp, and
in addition, shall be paid a lump sum of $140.00 to cover incidental personal expenses: Provided that an officer shall
receive no more than one lump sum of $140.00 in any one period of three (3) years.

2. Clause 39. � Removal Allowance:
A. Delete paragraph (c) of subclause (1) of this clause and insert the following in lieu thereof�
(c) An allowance of $519.00 for accelerated depreciation and extra wear and tear on furniture, effects and

appliances for each occasion that an officer is required to transport his or her furniture, effects and appliances
provided that the Employer is satisfied that the value of household furniture, effects and appliances moved by
the officer is at least $3,106.00

B. Delete paragraph (d) of subclause (1) of this clause and insert the following in lieu thereof�
(d) Reimbursement of reasonable expenses in kennelling and transporting of domestic pet or pets up to a maximum

amount of $148.00.
Pets are defined as dogs, cats, birds or other domestic animals kept by the officer or the officer�s dependants for
the purpose of household enjoyment.
Pets do not include domesticated livestock, native animals nor equine animals.
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C. Delete subclause (6) of this clause and insert the following in lieu thereof�
(6) Where an officer is transferred to government owned or private rental accommodation, where furniture is provided, and as

a consequence the officer is obliged to store furniture, the officer shall be reimbursed the actual cost of such storage up to
a maximum allowance of $964.00 per annum. Actual cost is deemed to include the premium for adequate insurance
coverage for the value of the furniture stored. An allowance under this subclause shall not be paid for a period in excess
of four years without the approval of the employer.

3. Schedule D � District Allowance: Delete this Schedule and insert the following in lieu thereof�
(a) Officers Without Dependants (paragraph 31(3)(a))�

COLUMN I COLUMN II COLUMN III COLUMN IV

DISTRICT NO STANDARD
RATE
$ p.a.

EXCEPTIONS TO
STANDARD RATE
TOWN OR PLACE

RATE
$ p.a.

6 3,304 Nil Nil
5 2,704 Fitzroy Crossing 3,641

Halls Creek
Turner River Camp

Nullagine
Liveringa (Camballin) 3,383

Marble Bar
Wittenoom
Karratha 3,184

Port Hedland 2,962
4 1,362 Warburton Mission 3,660

Carnarvon 1,282
3 858 Meekatharra 1,362

Mount Magnet
Wiluna

Laverton
Leonora

Cue
2 616 Kalgoorlie 206

Boulder
Ravensthorpe 813

Norseman
Salmon Gums
Marvel Loch

Esperance
1 Nil Nil Nil

(b) Officers with dependants (paragraph 31(3)(b))
Double the appropriate rate as prescribed in (a) above for officers without dependants.
The allowances prescribed in this schedule shall operate from the beginning of the first pay period commencing on or
after July 1, 2002 and shall be varied in accordance with any movement in the equivalent allowances in the Public Service
Award 1992.

4. Schedule H � Overtime: Delete Part II � Meals of this Schedule and insert the following in lieu thereof�
(Operative from the first pay period commencing on or from 1st July 2002)

Breakfast $7.75 per meal
Lunch $9.55 per meal
Evening Meal $11.50 per meal
Supper $7.75 per meal

The allowances prescribed in this schedule shall apply from the dates indicated and shall be varied in accordance with any
movement in the equivalent allowances in the Public Service Award 1992.

____________________

2002 WAIRC 06313
GRAYLANDS SELBY-LEMNOS AND SPECIAL CARE HEALTH SERVICES AWARD 1999

No. PSA A 1 of 1999
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED,
APPLICANT
v.
METROPOLITAN HEALTH SERVICE BOARD (NOW KNOWN AS THE DEPARTMENT OF
HEALTH) AND ANOTHER, RESPONDENTS

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR
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DATE OF ORDER FRIDAY, 23 AUGUST 2002
FILE NO. P 28 OF 2002
CITATION NO. 2002 WAIRC 06313
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________

Order
HAVING heard Mr G Wauhop on behalf of the applicant and the Hospital Salaried Officers Association of Western Australia
(Union of Workers) and Mr A Harper and with him Mr J Lange on behalf of the Metropolitan Health Service Board (now known as
the Department of Health), and by consent, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial
Relations Act, 1979, hereby orders�

THAT the Graylands Selby-Lemnos and Special Care Health Services Award 1999 (No. PSAA 1 of 1999) be varied in
accordance with the following Schedule and that such variation shall have effect from the beginning of the first pay period
commencing on or after the 21st day of August 2002.

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner,

Public Service Arbitrator.

_________

SCHEDULE
1. Schedule A � Salaries: Delete this Schedule and insert the following in lieu thereof�
(1) Annual salaries applicable to officers covered by this award�

Level
Salary Per

Annum
$

Arbitrated
Safety Net

Adjustments
$

Total Salary
Per Annum

$

Level 1
Under 17 years 11355 1929.00 13284.00
17 years 13270 2255.00 15525.00
18 years 15480 2630.00 18110.00
19 years 17918 3045.00 20963.00
20 years 20122 3420.00 23542.00
1.1 22104 3756.00 25860.00
1.2 22756 3756.00 26512.00
1.3 23407 3756.00 27163.00
1.4 24054 3861.00 27915.00
1.5 24705 3861.00 28566.00
1.6 25356 3861.00 29217.00
1.7 26105 3757.00 29862.00
1.8 26623 3757.00 30380.00
1.9 27389 3757.00 31146.00
Level 2
2.1 28306 3757.00 32063.00
2.2 29009 3757.00 32766.00
2.3 29748 3757.00 33505.00
2.4 30529 3757.00 34286.00
2.5 31346 3757.00 35103.00
Level 3
3.1 32469 3757.00 36226.00
3.2 33344 3757.00 37101.00
3.3 34246 3757.00 38003.00
3.4 35172 3757.00 38929.00
Level 4
4.1 36442 3757.00 40199.00
4.2 37437 3653.00 41090.00
4.3 38461 3653.00 42114.00
Level 5
5.1 40433 3653.00 44086.00
5.2 41766 3653.00 45419.00
5.3 43151 3653.00 46804.00
5.4 44588 3653.00 48241.00
Level 6
6.1 46899 3653.00 50552.00
6.2 48470 3653.00 52123.00
6.3 50096 3653.00 53749.00
6.4 51832 3653.00 55485.00
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Level
Salary Per

Annum
$

Arbitrated
Safety Net

Adjustments
$

Total Salary
Per Annum

$

Level 7
7.1 54494 3653.00 58147.00
7.2 56336 3653.00 59989.00
7.3 58340 3653.00 61993.00
Level 8
8.1 61597 3653.00 65250.00
8.2 63930 3653.00 67583.00
8.3 66823 3653.00 70476.00
Level 9
9.1 70436 3653.00 74089.00
9.2 72877 3653.00 76530.00
9.3 75661 3653.00 79314.00
Class 1 79871 3653.00 83524.00
Class 2 84081 3653.00 87734.00
Class 3 88289 3653.00 91942.00
Class 4 92499 3653.00 96152.00

(2) Salary increases resulting from State Wage Case Decisions are calculated for those officers under the age of 21 years
employed at Level 1 by dividing the current junior annual salary by the current Level 1.1 annual salary and multiplying
the result by the new Level 1.1 annual salary which includes the State Wage Case increase. The following formula is to be
applied�
Current junior rate x New Level 1.1 rate = New junior rate
Current Level 1.1 rate

____________________

2002 WAIRC 06240
HOSPITAL SALARIED OFFICERS� AWARD 1968

No. 39 of 1968
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES HOSPITAL SALARIED OFFICERS ASSOCIATION OF WESTERN AUSTRALIA (UNION OF
WORKERS), APPLICANT
v.
HONOURABLE MINISTER FOR HEALTH AND OTHERS, RESPONDENTS

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DATE OF ORDER FRIDAY, 16 AUGUST 2002
FILE NO. P 20 OF 2002
CITATION NO. 2002 WAIRC 06240
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________

Order
HAVING heard Mr G Bucknall and with him Mr C Panizza on behalf of the applicant and Mr M Taylor on behalf of the
respondents, and by consent, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act,
1979, hereby orders�

THAT the Hospital Salaried Officers� Award of 1968 (No. 39 of 1968) be varied in accordance with the following Schedule
and that such variation shall have effect on and from the 13th day of August 2002.

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner,

Public Service Arbitrator.

_________

SCHEDULE
1. Schedule A � Minimum Salaries: Delete paragraph (b) of subclause (2) of this Schedule and insert the following in

lieu thereof�
(b) (i) For the purposes of this paragraph, �Medical Typist� and �Medical Secretary� shall mean those

employees classified on a classification equivalent to Level 1, 2, or 3 who spend at least 50% of their
time typing from tapes, shorthand, and/or Doctor�s notes of case history, summaries, reports or similar
material involving a broad range of medical terminology.
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(ii) A Medical Typist or Medical Secretary shall be paid a medical terminology allowance of an amount
equivalent to 5.15% of Level 2 increment 3 per annum, which shall be converted to an hourly rate to
enable payment�
(aa) on a fortnightly basis;
(bb) on a proportionate basis for a part time employee;

(iii) Notwithstanding any other provisions of this paragraph, where an employee, classified equivalent to
Level 1, 2 or 3 (other than an employee for whom training or instruction is a formal requirement of
their job) has been instructed to provide short-term training or instruction in medical terminology, the
employee shall be paid the medical terminology allowance on an hourly basis for the hours so worked.

____________________

2002 WAIRC 06200
PUBLIC SERVICE AWARD 1992

No. PSA A 4 of 1989
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED,
APPLICANT
v.
ABORIGINAL AFFAIRS DEPARTMENT AND OTHERS, RESPONDENTS

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DATE OF ORDER WEDNESDAY, 14 AUGUST 2002
FILE NO. P 15 OF 2002
CITATION NO. 2002 WAIRC 06200
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________

Order
HAVING heard Mr G Wauhop on behalf of the applicant and Mr J Lange and with him Mr A Harper on behalf of the respondents,
and by consent, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby
orders�

THAT the Public Service Award 1992 (No. PSA A 4 of 1989) be varied in accordance with the following Schedule and that
such variation shall have effect from the beginning of the first pay period commencing on or after the 1st day of July 2002.

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner,

Public Service Arbitrator.

_________

SCHEDULE
1. Clause 38. � Relieving Allowance: Delete subclause (4) of this clause and insert the following in lieu thereof�
(4) If an officer whose normal duties do not involve camp accommodation is required to relieve or perform special duty

resulting in a stay at a camp, the officer shall be paid camping allowance for the duration of the period spent in camp, and
in addition, shall be paid a lump sum of $140.00 to cover incidental personal expenses: Provided that an officer shall
receive no more than one lump sum of $140.00 in any one period of three (3) years.

2. Clause 39. � Removal Allowance:
A. Delete paragraph (c) of subclause (1) of this clause and insert the following in lieu thereof�
(c) An allowance of $519.00 for accelerated depreciation and extra wear and tear on furniture, effects and

appliances for each occasion that an officer is required to transport his or her furniture, effects and appliances
provided that the Chief Executive Officer is satisfied that the value of household furniture, effects and
appliances moved by the officer is at least $3,106.00.

B. Delete paragraph (d) of subclause (1) of this clause and insert the following in lieu thereof�
(d) Reimbursement of reasonable expenses in kennelling and transporting of domestic pet or pets up to a maximum

amount of $148.00.
Pets are defined as dogs, cats, birds or other domestic animals kept by the officer or the officer�s dependents for
the purpose of household enjoyment.
Pets do not include domesticated livestock, native animals nor equine animals.

C. Delete subclause (6) of this clause and insert the following in lieu thereof�
(6) Where an officer is transferred to government owned or private rental accommodation, where furniture is provided, and

as a consequence the officer is obliged to store furniture, the officer shall be reimbursed the actual cost of such storage up
to a maximum allowance of $964.00 per annum. Actual cost is deemed to include the premium for adequate insurance
coverage for the value of the furniture stored. An allowance under this subclause shall not be paid for a period in excess
of four years without the approval of the employer.
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3. Schedule D � District Allowance: Delete this Schedule and insert the following in lieu thereof�
(a) Officers without dependants (subclause 31(3)(a))�

COLUMN 1 COLUMN II COLUMN III COLUMN IV

DISTRICT NO. STANDARD
RATE
$ p.a.

EXCEPTIONS TO
STANDARD RATE
TOWN OR PLACE

RATE
$ p.a.

6 3,304 Nil Nil
5 2,704 Fitzroy Crossing

Halls Creek
Turner River Camp

Nullagine

3,641

Liveringa (Camballin)
Marble Bar
Wittenoom

3,383

Karratha 3,184
Port Hedland 2,962

4 1,362 Warburton Mission 3,660
Carnarvon 1,282

3 858 Meekatharra
Mount Magnet

Wiluna
Laverton
Leonora

Cue

1,362

2 616 Kalgoorlie
Boulder

206

Ravensthorpe
Norseman

Salmon Gums
Marvel Loch

Esperance

813

1 Nil Nil Nil

(b) Officers with dependants (paragraph 31(3)(b))
Double the appropriate rate as prescribed in (a) above for officers without dependants.
The allowances prescribed in this Schedule shall operate from the beginning of the first pay period commencing on or
after July 1, 2002.

4. Schedule H - Overtime: Delete Part II � Meals of this Schedule and insert the following in lieu thereof�
(Operative from the first pay period commencing on or from 1st July 2002)

Breakfast $7.75 per meal
Lunch $9.55 per meal
Evening Meal $11.50 per meal
Supper $7.75 per meal

____________________

2002 WAIRC 06314
PUBLIC SERVICE AWARD 1992

NO. PSA A4 OF 1989
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED,
APPLICANT
v.
ABORIGINAL AFFAIRS DEPARTMENT AND OTHERS, RESPONDENTS

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DATE OF ORDER FRIDAY, 23 AUGUST 2002
FILE NO. P 27 OF 2002
CITATION NO. 2002 WAIRC 06314
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________
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Order
HAVING heard Mr G Wauhop on behalf of the applicant and Mr A Harper and with him Mr J Lange on behalf of the respondents
and by consent, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby
orders�

THAT the Public Service Award 1992 (No. PSAA 4 of 1989) be varied in accordance with the following Schedule and that
such variation shall have effect from the beginning of the first pay period commencing on or after the 21st day of August
2002.

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner.

Public Service Arbitrator.

_________

SCHEDULE
1. Schedule A � Salaries: Delete this Schedule and insert the following in lieu thereof�
(1) Annual salaries applicable to officers covered by this award�

Level
Salary Per

Annum
$

Arbitrated
Safety Net

Adjustments
$

Total Salary
Per Annum

$

Level 1
Under 17 years 11355 1929.00 13284.00
17 years 13270 2255.00 15525.00
18 years 15480 2630.00 18110.00
19 years 17918 3045.00 20963.00
20 years 20122 3420.00 23542.00
1.1 22104 3756.00 25860.00
1.2 22756 3756.00 26512.00
1.3 23407 3756.00 27163.00
1.4 24054 3861.00 27915.00
1.5 24705 3861.00 28566.00
1.6 25356 3861.00 29217.00
1.7 26105 3757.00 29862.00
1.8 26623 3757.00 30380.00
1.9 27389 3757.00 31146.00
Level 2
2.1 28306 3757.00 32063.00
2.2 29009 3757.00 32766.00
2.3 29748 3757.00 33505.00
2.4 30529 3757.00 34286.00
2.5 31346 3757.00 35103.00
Level 3
3.1 32469 3757.00 36226.00
3.2 33344 3757.00 37101.00
3.3 34246 3757.00 38003.00
3.4 35172 3757.00 38929.00
Level 4
4.1 36442 3757.00 40199.00
4.2 37437 3653.00 41090.00
4.3 38461 3653.00 42114.00
Level 5
5.1 40433 3653.00 44086.00
5.2 41766 3653.00 45419.00
5.3 43151 3653.00 46804.00
5.4 44588 3653.00 48241.00
Level 6
6.1 46899 3653.00 50552.00
6.2 48470 3653.00 52123.00
6.3 50096 3653.00 53749.00
6.4 51832 3653.00 55485.00
Level 7
7.1 54494 3653.00 58147.00
7.2 56336 3653.00 59989.00
7.3 58340 3653.00 61993.00
Level 8
8.1 61597 3653.00 65250.00
8.2 63930 3653.00 67583.00
8.3 66823 3653.00 70476.00
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Level
Salary Per

Annum
$

Arbitrated
Safety Net

Adjustments
$

Total Salary
Per Annum

$

Level 9
9.1 70436 3653.00 74089.00
9.2 72877 3653.00 76530.00
9.3 75661 3653.00 79314.00
Class 1 79871 3653.00 83524.00
Class 2 84081 3653.00 87734.00
Class 3 88289 3653.00 91942.00
Class 4 92499 3653.00 96152.00

(2) Salary increases resulting from State Wage Case Decisions are calculated for those officers under the age of 21 years
employed at Level 1 by dividing the current junior annual salary by the current Level 1.1 annual salary and multiplying
the result by the new Level 1.1 annual salary which includes the State Wage Case increase. The following formula is to be
applied�
Current junior rate x New Level 1.1 rate = New junior rate
Current Level 1.1 rate

AWARDS/AGREEMENTS�Variation of�
2002 WAIRC 06192

CHILD CARE (SUBSIDISED CENTRES) AWARD
No. A26 of 1985

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,

WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
BASSENDEAN TOWN COUNCIL AND OTHERS, RESPONDENTS

CORAM COMMISSIONER J L HARRISON
DATE OF ORDER TUESDAY, 13 AUGUST 2002
FILE NO. APPLICATION 819 OF 2002
CITATION NO. 2002 WAIRC 06192
_________________________________________________________________________________________________________
Result Award varied.
_________________________________________________________________________________________________________

Order
HAVING heard Ms L Hankinson on behalf of the applicant and there being no appearance on behalf of the respondents, the
Commission, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders�

THAT the Child Care (Subsidised Centres) Award (No. A 26 of 1985) be varied in accordance with the following
Schedule and that such variation shall have effect on and from the 9th day of August 2002.

(Sgd.) J. L. HARRISON,
[L.S.] Commissioner.

_________

SCHEDULE
1. Clause 6. � Definitions: Delete this clause and insert the following in lieu thereof�
�Casual Employee� shall mean an employee who is regularly employed for less than four weeks.
�Part Time Employee� shall mean an employee who is regularly employed for less than that prescribed in Clause 8. - Hours of
Work of this award, for a full week�s work.
�Government Subsidised Centre� shall mean a centre which is provided with funding under children�s services programmes or their
successors of the Federal Government or State Government through the Department of Community Development or its successors
and which includes funding for the Family Centres Programme. Provided that any such funding including Fee Relief, which is
provided for the operation of centres which are covered by the Children�s Services (Private) Award No. A10 of 1990, does not
render those centres within the scope of this definition.
�Sponsoring Body� shall include the Management Committee of the Centre.
�Union� shall mean The Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch.
�Year of Experience� shall mean experience in the appropriate classification. Where there is a dispute as to whether the employee�s
previous experience shall count for determining the �year of experience� it shall be determined by the Western Australian Industrial
Relations Commission.
2. Clause 8. � Hours of Work: Delete subclause (1) of this clause and insert the following in lieu thereof�
(1) The ordinary hours of work shall be 38 per week for Child Care Givers, E Workers and Support Employees Grade One

and Grade Two and 37.5 per week for other employees, to be worked as not more than 8 hours per day between the hours
of 7am and 6pm Monday to Friday inclusive. Such hours will be worked continually except for meal breaks.

____________________
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2002 WAIRC 06316
PARLIAMENTARY EMPLOYEES AWARD 1989

NO. A15 OF 1987, A4 OF 1988, A7 OF 1988 AND A7 OF 1989
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED,
APPLICANT
v.
THE GOVERNOR OF WESTERN AUSTRALIA IN COUNCIL AND OTHERS, RESPONDENTS

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DATE OF ORDER FRIDAY, 23 AUGUST 2002
FILE NO. P 33 OF 2002
CITATION NO. 2002 WAIRC 06316
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________

Order
HAVING heard Mr G Wauhop on behalf of the applicant and Mr A Harper and with him Mr J Lange on behalf of the Governor of
Western Australia in Council, the President of the Legislative Council and the Speaker of the Legislative Assembly, and by
consent, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders�

THAT the Parliamentary Employees Award 1989 (No. A 15 of 1987, A 4 of 1988, A 7 of 1988 and A 7 of 1989) be varied
in accordance with the following Schedule and that such variation shall have effect from the beginning of the first pay
period commencing on or after the 21st day of August 2002.

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner.

Public Service Arbitrator.

_________

SCHEDULE
1. Clause 24. � Parliamentary Officers - Salaries:

A. Delete subclause (3) of this Clause and insert the following in lieu thereof�
(3) The annual salaries applicable to Officers covered by this award shall be as follows�

Level
Salary Per

Annum
$

Arbitrated
Safety Net

Adjustments
$

Total Salary
Per Annum

$

Level 1
Under 17 years 10,445 1,929 13,284
17 years 12,207 2,255 15,525
18 years 14,238 2,630 18,110
19 years 16,481 3,045 20,963
20 years 18,507 3,420 23,542
1.1 20,331 5529.00 25860.00
1.2 20,983 5529.00 26512.00
1.3 21,634 5529.00 27163.00
1.4 22,281 5634.00 27915.00
1.5 22,932 5634.00 28566.00
1.6 23,583 5634.00 29217.00
1.7 24,332 5530.00 29862.00
1.8 24,850 5530.00 30380.00
1.9 25,616 5530.00 31146.00
Level 2
2.1 26,533 5530.00 32063.00
2.2 27,236 5530.00 32766.00
2.3 27,975 5530.00 33505.00
2.4 28,756 5530.00 34286.00
2.5 29,573 5530.00 35103.00
Level 3
3.1 30,696 5530.00 36226.00
3.2 31,571 5530.00 37101.00
3.3 32,473 5530.00 38003.00
3.4 33,399 5530.00 38929.00
Level 4
4.1 34,669 5530.00 40199.00
4.2 35,664 5426.00 41090.00
4.3 36,688 5426.00 42114.00
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Level
Salary Per

Annum
$

Arbitrated
Safety Net

Adjustments
$

Total Salary
Per Annum

$

Level 5
5.1 38660 5426.00 44086.00
5.2 39993 5426.00 45419.00
5.3 41,378 5426.00 46804.00
5.4 42,815 5426.00 48241.00
Level 6
6.1 45,126 5426.00 50552.00
6.2 46,697 5426.00 52123.00
6.3 48,323 5426.00 53749.00
6.4 50,059 5426.00 55485.00
Level 7
7.1 52,721 5426.00 58147.00
7.2 54,563 5426.00 59989.00
7.3 56,567 5426.00 61993.00
Level 8
8.1 59,824 5426.00 65250.00
8.2 62,157 5426.00 67583.00
8.3 65,050 5426.00 70476.00
Level 9
9.1 68,663 5426.00 74089.00
9.2 71,104 5426.00 76530.00
9.3 73,888 5426.00 79314.00
Class 1 78,098 5426.00 83524.00
Class 2 82,308 5426.00 87734.00
Class 3 86,516 5426.00 91942.00
Class 4 90,726 5426.00 96152.00
B. Insert new subclause (5) as follows�

(5) Salary increases resulting from State Wage Case Decisions are calculated for those Parliamentary Officers under the age
of 21 years employed at Level 1 by dividing the current junior annual salary by the current Level 1.1 annual salary and
multiplying the result by the new Level 1.1 annual salary which includes the State Wage Case increase. The following
formula is to be applied�
Current junior rate x New Level 1.1 rate = New junior rate
Current Level 1.1 rate

____________________

2002 WAIRC 06344
ROCK LOBSTER AND PRAWN PROCESSING AWARD 1978 

No. R 24 of 1977
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE FOOD PRESERVERS� UNION OF WESTERN AUSTRALIA, UNION OF WORKERS,
APPLICANT
v.
KAILIS BROS PTY LTD & OTHERS, RESPONDENT

CORAM COMMISSIONER S WOOD
DATE OF ORDER TUESDAY, 27 AUGUST 2002
FILE NO. APPLICATION 448 OF 2002
CITATION NO. 2002 WAIRC 06344
_________________________________________________________________________________________________________

Result Award Varied
Representation
Applicant Mr T Pope
Respondent Mr P Robertson on behalf of James Bowes Pty Ltd, Norwest Seafoods Pty Ltd, Kailis Bros Pty Ltd

(National Fisheries)
Intervenor Mr P Robertson on behalf of Sealanes (1985) Pty Ltd, Attadale Seafood Suppliers Pty Ltd,
_________________________________________________________________________________________________________

Order
HAVING heard Mr T Pope on behalf of the Applicant and Mr P Robertson on behalf of the respondents, and by consent, I the
undersigned, pursuant to the powers conferred by the Industrial Relations Act 1979 do hereby order�

THAT the Rock Lobster and Prawn Processing Award 1978 as amended be further varied in accordance with the
following Schedule with effect from the beginning of the first pay period commencing on or after the date of this order.

(Sgd.) S. WOOD,
[L.S.] Commissioner.

_________
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SCHEDULE
1. In sub Clause (4) of Clause 7 Leading Hands, delete the amounts of $10.50, $21.00, $30.65, $40.85 and insert in lieu

the amounts of $11.25, $22.50, $32.90 and $43.80.
2. In sub Clause (3)(a) of Clause 9 Meal Allowance, delete the rates of $7.00 and $4.80 and insert in lieu the rates of

$8.05 and $5.55.
3. Delete the words eighty three cents in Clause 21 (3) Rubber Boot Allowance and insert the words eighty nine cents.
4. Delete the words thirty six cents in Clause 22 (3) Cold Chambers and insert the words thirty nine cents.
5. Delete the current Schedule of Respondents and insert the following�

MG Kailis Gulf Fisheries Pty Ltd
4 Brady Road
Dongara WA 6525
Geraldton Fisherman�s Co-op Ltd
Ocean Street
Geraldton WA 6530
James Bowes Pty Ltd
402 Marine Terrace
Geraldont WA 6530
Bluewave Seafood Limited
2nd Floor, 3 Norfolk Street
Fremantle WA 6160
Norwest Seafoods Pty Ltd
12 Mews Road
Fremantle WA 6160

____________________

2002 WAIRC 06285
SOCIAL TRAINERS AND ASSISTANT SUPERVISORS� (ACTIV FOUNDATION) AWARD

NO. A15 OF 1984
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
ACTIV FOUNDATION INCORPORATED, RESPONDENT

CORAM COMMISSIONER P E SCOTT
DATE OF ORDER WEDNESDAY, 21 AUGUST 2002
FILE NO. APPLICATION 786 OF 2002
CITATION NO. 2002 WAIRC 06285
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________

Order
HAVING heard Ms D MacTiernan on behalf of the applicant and Mr M O�Connor on behalf of the respondent, and by consent, the
Commission, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders�

THAT the Social Trainers and Assistant Supervisors� (Activ Foundation) Award (No. A 15 of 1984) be varied in
accordance with the following Schedule and that such variation shall have effect on and from the 19th day of August 2002.

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner.

_________

SCHEDULE
1. Clause 18. � Travelling, Transfers and Relieving Duty � Rates of Allowance: Delete this clause and insert the

following in lieu thereof�
Column A

Daily
Rate

Column B
Daily Rate

Married Employee
Relieving Allowance
for Period in Excess
of 35 days (Clause

17 (3)(b))
Transfer Allowance
for Period in Excess
of Prescribed Period

(Clause 16 (3))

Column C
Daily Rate

Single Employee
Relieving Allowance
for Period in Excess
of 35 days (Clause

17 (3)(b))

Item Particulars $ $ $
Allowance to meet incidental expenses
1. W.A. - South of 26°

South Latitude 10.05
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Column A
Daily
Rate

Column B
Daily Rate

Married Employee
Relieving Allowance
for Period in Excess
of 35 days (Clause

17 (3)(b))
Transfer Allowance
for Period in Excess
of Prescribed Period

(Clause 16 (3))

Column C
Daily Rate

Single Employee
Relieving Allowance
for Period in Excess
of 35 days (Clause

17 (3)(b))

Item Particulars $ $ $
2. W.A. - North of 26°

South Latitude 12.85
3. Interstate 12.85
Accommodation involving an overnight stay at a Hotel or Motel
4. W.A. - Metropolitan

Hotel or Motel 172.60 86.30 57.55
5. Locality South of 26°

South Latitude 143.80 71.90 47.95
6. Locality North of 26°

South Latitude:
Broome 222.75 111.40 74.25
Carnarvon 176.75 88.40 58.90
Dampier 184.30 92.15 61.45
Derby 182.35 91.20 60.80
Exmouth 193.60 96.80 64.55
Fitzroy Crossing 259.35 129.70 86.45
Gascoyne Junction 126.35 63.20 42.10
Halls Creek 236.85 118.45 78.95
Karratha 284.85 142.45 94.95
Kununurra 209.85 104.95 69.95
Marble Bar 162.85 81.45 54.30
Newman 252.20 126.10 84.05
Nullagine 147.30 73.65 49.10
Onslow 173.40 86.70 57.80
Pannawonica 180.25 90.10 60.10
Paraburdoo 189.85 94.95 63.30
Port Hedland 215.20 107.60 71.75
Roebourne 124.50 62.25 41.50
Sandfire 122.35 61.20 40.80
Shark Bay 131.15 65.60 43.70
Tom Price 201.45 100.75 67.15
Turkey Creek 140.85 70.45 46.95
Wickham 156.90 78.45 52.30
Wyndham 151.35 75.70 50.45

7. Interstate - Capital City
Sydney 218.95 109.45 73.00
Melbourne 224.95 112.50 75.00
Other Capitals 177.30 88.65 59.05

8. Interstate - Other
than Capital City 143.80 71.90 47.95

Accommodation involving an over- night stay at other than a Hotel or Motel
9. W.A. - South of 26°

South Latitude 68.10
10. W.A. - North of 26°

South Latitude 79.90
11. Interstate 79.90
Travel not involving an overnight stay
12. W.A. - South of 26°

South Latitude:
Breakfast 12.70
Lunch 12.70
Evening Meal 32.65

13. W.A. - North of 26°
South Latitude:
Breakfast ........... 14.05
Lunch ............... 21.65
Evening Meal ........ 31.35
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Column A
Daily
Rate

Column B
Daily Rate

Married Employee
Relieving Allowance
for Period in Excess
of 35 days (Clause

17 (3)(b))
Transfer Allowance
for Period in Excess
of Prescribed Period

(Clause 16 (3))

Column C
Daily Rate

Single Employee
Relieving Allowance
for Period in Excess
of 35 days (Clause

17 (3)(b))

Item Particulars $ $ $
Deduction for normal living expenses
14. Interstate

Breakfast ........... 14.05
Lunch ............... 21.65
Evening Meal ........ 31.35

Deduction for normal living expenses
15. Each adult 20.45
16. Each child 3.50
Midday Meal (Clause 15(10))
17. Rate per meal 4.95
18. Maximum reimburse-

ment per pay period 24.75
The rates prescribed in this clause shall be increased in accordance with movements in the Government Officers Salaries,
Allowances & Conditions Award 1989.

____________________

2002 WAIRC 06338
SUGAR REFINING AWARD

No. A 41 of 1982
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL,
PLUMBING, AND ALLIED WORKERS UNION OF AUSTRALIA, ENGIN & ELECT DIV, WA
BRANCH, APPLICANT
v.
SUGAR AUSTRALIA, RESPONDENT

CORAM COMMISSIONER S J KENNER
DATE MONDAY, 26 AUGUST 2002
FILE NO/S. APPLICATION 1895 OF 2001
CITATION NO. 2002 WAIRC 06338
_________________________________________________________________________________________________________

Result Award varied
Representation
Applicant Mr W Game on behalf of the CEPU
Respondent No Appearance
_________________________________________________________________________________________________________

Order
HAVING heard Mr W Game on behalf of the applicant and there being no appearance on behalf of the respondent the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act1979, hereby orders �

THAT The Sugar Refining Award No. A 41 of 1982 be varied in accordance with the following Schedule and that such
variation shall have effect from the beginning of the first pay period commencing on or after the date of this order.

(Sgd.) S. J. KENNER,
[L.S.] Commissioner.

_________

SCHEDULE
1. Clause 7. � Wages and Allowances: Delete subclauses (4) to (13) and insert in lieu thereof the following�
(4) Shift Flexibility Allowance: In addition to the rates prescribed in paragraph (a) of subclause (1) hereof, shift process

employees shall be paid�
Per Week

$
If required by the employer to acquire and use
additional skills in one other process jobs 4.00 
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Per Week
$

If required by the employer to acquire and use
additional skills in two other process jobs 7.40 
If required by the employer to acquire and use
additional skills in three other process jobs 11.10 

(5) Leading Hands: In addition to the wage rates prescribed in paragraph (c) of subclause (1) hereof, CEPU Leading Hands
shall be paid per week�

Per Week
$

If placed in charge of not less than three
and not more than ten employees 22.90
If placed in charge of more than 10 and not
more than 20 employees 34.60 
If placed in charge of more than 20 employees 44.80 

(6) Shift Allowance
Shift employees shall be paid a shift allowance equal to an additional 15% of the ordinary mean shift rate per afternoon
shift and 17.5% of the ordinary mean shift rate per night shift.
Payments are to be made as agreed between the parties.
For the purpose of this subclause the mean rate shall be the average of the maximum and minimum said adult shift rates.

(7) Boilers
(a) Employees required to work in a boiler which has not been cooled down, shall be paid at the rate of time and a

half for each hour so worked in addition to the rates referred to in subclause (1) hereof. Any broken time of less
than one hour shall be paid for as one hour.

(b) Employees required to work inside boiler drums or in the space between the tube bank and boiler drums shall
be paid at the rate of 83 cents per hour in addition to the rates in subclause (1) hereof.

(8) Confined Spaces, Tanks and Bins: Any employees engaged in cleaning or scraping inside any confined space, or tanks
or bins, shall be paid 83 cents per hour, with a minimum payment for two hours, in addition to his/her ordinary or
overtime rate of pay as the case may be whilst so employed.

(9) Char End: Employees working at the char end in either cutting-in raw char, or bagging spent char or char dust, shall be
paid an extra 47 cents per hour whilst so working.

(10) First Aid Duties: Employees holding a current first aid certificate, who are appointed to act as first aid attendants in
association with other work under this Award, shall be paid an allowance of $9.20 per week.

(11) Electrician�s Licence Allowance: An Electrician - Special Class or an Electrical Fitter, who holds and in the course of
his/her employment may be required to use a current �A� Grade or �B� Grade licence issued pursuant to the relevant
regulation in force on the 28th day of February, 1978 under the Electricity Act 1945, shall be paid an allowance of
$17.20per week.

(12) Water Blast Cleaner: Employees engaged in operating the water blast cleaner shall be paid an allowance of 50 cents per
hour whilst so working.

(13) Tool Allowance
(a) Where the employer does not provide a tradesperson or an apprentice with the tools ordinarily required by that

tradesperson or apprentice, the employer shall pay a tool allowance of�
(i) $11.90 per week to such tradesperson; or
(ii) In the case of an apprentice a percentage of $11.90, being the percentage which appears against

his/her year of apprenticeship in subclause (2) hereof,
for the purpose of such tradesperson or apprentice supplying and maintaining tools ordinarily required in the
performance of his/her work as a tradesperson or apprentice.

(b) Any tool allowance paid pursuant to paragraph (a) of this subclause shall be included in, and form part of, the
ordinary weekly wage prescribed in this clause.

(c) The employer shall provide for the use of tradespersons or apprentices all necessary power tools, special
purpose tools and precision measuring instruments.

(d) A tradesperson or apprentice shall replace or pay for any tools supplied by the employer if lost through his/her
negligence.

2. Clause 10. � Overtime: Delete subclause (4) of this Clause and insert in lieu thereof the following�
(4) Meal Money

Any employee required to continue working overtime for more than one hour after his/her ordinary finishing time or
required to work on Saturdays or Sundays shall be paid $8.80 meal money for each meal time occurring during the period
he/she is so working.
Provided that except for work on Saturday and Sunday, such payment shall not apply where the employee has been
notified the previous day of the requirement to work overtime, unless such overtime exceeds by more than one hour the
period for which he/she was notified to provided a meal or meals.

____________________
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2002 WAIRC 06275
TRANSPORT WORKERS� (EASTERN GOLDFIELDS TRANSPORT BOARD)

AWARD 1976, No. 23 of 1976
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES TRANSPORT WORKERS� UNION OF AUSTRALIA, INDUSTRIAL UNION OF WORKERS,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
EASTERN GOLDFIELDS TRANSPORT BOARD, RESPONDENT

CORAM COMMISSIONER J H SMITH
DATE OF ORDER TUESDAY, 20 AUGUST 2002
FILE NO. APPLICATION 82 OF 2002
CITATION NO. 2002 WAIRC 06275
_________________________________________________________________________________________________________
Result Orders that Transport Workers (Eastern Goldfields Transport Board) Award 1976 be varied.
Representation
Applicant Mr N Hodgson
Respondent Mr J Ridley
_________________________________________________________________________________________________________

Order
HAVING heard Mr N Hodgson on behalf of the Applicant and Mr J Ridley on behalf of the Respondent and by consent the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby orders�

(1) THAT the Transport Workers (Eastern Goldfields Transport Board) Award 1976 No. 23 of 1976 be varied in
accordance with the following schedule and that such variation shall have effect from the beginning of the first
pay period commencing on or after 15 August 2002.

(Sgd.) J. H. SMITH,
[L.S.] Commissioner.

SCHEDULE
1. Clause 2. � Arrangement: Insert on the next line immediately following �Clause 38. - Supported Wage System� the

following�
39.  Parental Leave

2. Clause 2. � Arrangement: Insert on the next line immediately following the words �Appendix - Resolution of
Disputes Requirements� the following�

Respondent to the Award
3. Clause 2. � Arrangement: Insert on the next line immediately following the words �Appendix � S49B � Inspection

of Records Requirements� the following�
Party to the Award

4. Clause 7. � Meals: Delete subclause (3) of this clause and insert the following in lieu thereof�
(3) Subject to the provisions of subclause (4) of this clause, a worker required to work overtime for more than two

hours shall be supplied with a meal by the employer or be paid $8.55 for meal and if owing to the amount of
overtime worked, a second or subsequent meal is required, he shall be supplied with each such meal by the
employer or be paid $5.75 for each meal so required.

5. Clause 13. � Private Hire: Delete subclause (3) of this clause and insert the following in lieu thereof�
(3) All meals shall be paid at $8.84 per meal and all accommodation and expenses shall be paid by the Board.

6. Clause 14. � Sick Leave: Delete paragraph (c) of subclause 1 of this clause and insert the following in lieu thereof�
(c) Entitlement to payment shall accrue at the rate of one sixth of a week for each completed week of

service or pro rata thereof.
7. Clause 20. � Contract of Service: Delete subclause (1) of this clause and insert the following in lieu thereof�

(1) (a) Except for a casual worker or a worker guilty of serious misconduct, the employer shall give to the
employee the following notice of termination�

Period of continuous service Period of notice
1 year or less 1 week
1 year and up to the completion of 3 years 2 weeks
3 years and up to the completion of 5 years 3 weeks
5 years and over 4 weeks

(b) In addition to the notice provided in subclause (a), employees over 45 years of age at the time of the
giving of the notice with not less than two years continuous service, shall be entitled to an additional
week�s notice.

(c) Payment in lieu of the notice prescribed in subclauses (a) and (b) must be made if the appropriate
notice period is not given. Employment may be terminated by part of the period of notice specified
and part payment in lieu thereof.

(d) In calculating any payment in lieu of notice the wages an employee would have received in respect of
the ordinary time he or she would have worked during the period of notice had his or her employment
not been terminated shall be used.

(e) If a worker fails to give the required amount of notice that worker shall forfeit one week�s wages.
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8. Clause 30. - Bereavement Leave: Delete subclause (1) of this clause and insert the following in lieu thereof�
(1) A worker shall on the death of a spouse or de facto spouse, a child or step-child, a parent or step-parent, a

brother, a sister or any other person who, immediately before that person�s death, lived with the worker as a
member of the worker�s family, be entitled on notice of leave up to and including the day of the funeral of such
relation and such leave shall be without deduction of pay for a period not exceeding the number of hours
worked by the worker in two ordinary working days. Proof of such death shall be furnished by the worker to the
satisfaction of his employer.

9. Clause 31 � District Allowances: Delete subclause (6) of this clause and insert the following in lieu thereof�
(6) The weekly rate of district allowance payable to employees pursuant to subclause (3) of this clause shall be as

follows:

Column 1 Column II Column III Column IV

District No. Standard Rate
$ Per week.

Exceptions To Standard Rate
Town Or Place

Rate
$ Per week

6 63.40 Nil Nil

5 51.85 Fitzroy Crossing
Halls Creek

Turner River Camp
Nullagine

69.75

Liveringa (Camballin)
Marble Bar
Wittenoom

64.95

Karratha 61.15

Port Hedland 56.75

4 26.10 Warburton Mission 70.35

Carnarvon 24.55

3 16.50 Meekatharra
Mount Magnet

Wiluna
Laverton
Leonora

Cue

26.10

2 11.70 Kalgoorlie
Boulder

3.90

Ravensthorpe
Norseman

Salmon Gums
Marvel Loch

Esperance

15.60

1 Nil Nil Nil

Note: In accordance with subclause (4) of this clause employees with dependants shall be entitled to double the
rate of district allowance shown.

10. Clause 31. � District Allowances: Delete subclause (15) of this clause and insert the following in lieu thereof�
(15) The rates expressed in subclause (6) of this clause shall be adjusted every twelve (12) months ending on March

31 in accordance with the official �Consumer Price Index� for Perth as published by the Australian Bureau of
Statistics.
The adjustment of rates shall be effective from the beginning of the first pay period to commence on or after the
first day of July each year.
The rates so agreed by the parties, in accordance with the foregoing formula, shall then be lodged with the
Western Australian Industrial Relations Commission for registration.

11. Clause 34. � Wages: Delete subclause (2) of this clause and insert the following in lieu thereof�
(2) Leading hands shall be paid at a rate exceeding the highest rate of employees he/she supervises by an amount of

$19.83 per week.
12. Immediately following �Clause 38 - Supported Wage System� insert a new Clause as per the following�

39. - PARENTAL LEAVE
(1) Definitions

(a) �Employees� includes full time, part time, permanent and fixed term contract employees.
(b) �Replacement Employees� are employees specifically engaged to replace employees proceeding on

parental leave.
(2) Eligibility for Parental Leave

(a) Employees are entitled to a period of up to 52 weeks unpaid parental leave in respect of the birth of a
child to the employee or the employee�s spouse/partner.

(b) Employees shall provide the employer with a certificate from a registered medical practitioner
confirming the pregnancy and the estimated date of birth.
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(c) Where the employee applying for the leave is the partner of a pregnant spouse one (1) week�s leave
may be taken at the birth of the child concurrently with parental leave taken by the pregnant
employee.

(d) Subject to subclause (c) of this clause where both partners are employed by the employer the leave
shall not be taken concurrently except under special circumstances and with the approval of the
employer.

(e) Employees seeking to adopt a child under the age of five (5) years shall be entitled to three (3) weeks
parental leave at the placement of the child and a further period of parental leave up to a maximum of
52 weeks.

(f) Employees seeking to adopt a child shall be entitled to two (2) days unpaid leave to attend interviews
or examinations required for the adoption procedure. Employees working or residing outside the Perth
metropolitan area are entitled to an additional day�s leave. Employees may take any paid leave
entitlement in lieu of this leave.

(3) Other leave entitlements
(a) Employees proceeding on parental leave may elect to substitute any part of that leave with accrued

annual leave or long service leave for the whole or part of the period of parental leave.
(b) Subject to all other leave entitlements being exhausted employees shall be entitled to apply for leave

without pay following parental leave to extend their leave by up to two (2) years. The employer�s
approval is required for such an extension.

(c) Any period of leave without pay must be applied for and approved in advance and will be granted on a
year by year basis. Where both parents work for the employer the total combined period of leave
without pay following parental leave will not exceed two (2) years.

(d) Employees on parental leave are not entitled to paid sick leave and other paid absences.
(e) Should the birth or adoption result in other than the arrival of a living child, the employee shall be

entitled to such period of paid sick leave or unpaid leave for a period certified as necessary by a
registered medical practitioner.

(f) Where a pregnant employee not on parental leave suffers illness related to the pregnancy or is required
to undergo a pregnancy related medical procedure the employee may take any paid sick leave to
which the employee is entitled or unpaid leave for a period as certified necessary by a registered
medical practitioner.

(4) Notice and Variation
(a) Employees shall give not less than four (4) weeks notice in writing to the employer of the date the

employee proposes to commence parental leave stating the period of leave to be taken.
(b) Employees seeking to adopt a child shall not be in breach of subclause (a) by failing to give the

required period of notice if such failure is due to the requirement of the adoption agency to accept
earlier or later placement of a child, or other compelling circumstances.

(c) Employees proceeding on parental leave may elect to take a shorter period of parental leave and may
at any time during that period elect to reduce or extend the period stated in the original application,
provided four weeks written notice is provided.

(5) Transfer to a Safe Job
Where illness or risks arising out of pregnancy or hazards connected with the work assigned to the employee
make it inadvisable for the employee to continue in her present duties, the duties shall be modified or the
employee may be transferred to a safe position at the same classification level until the commencement of
parental leave.

(6) Replacement Employee
Prior to engaging a replacement employee the employer shall inform the person of the temporary nature of the
employment and the entitlements relating to the return to work of the employee on parental leave.

(7) Return to Work
(a) Employees shall confirm the intention to return to work by notice in writing to the employer not less

than four (4) weeks prior to the expiration of parental leave.
(b) Employees on return to work from parental leave shall be entitled to the position which the employees

occupied immediately prior to proceeding on parental leave. Where the employees were transferred to
a safe job the employees are entitled to return to the position occupied immediately prior to transfer.

(c) Employees will be entitled to the same position or a position equivalent in pay, conditions and status
and commensurate with the employee�s skill and abilities as the one held immediately prior to
commencement of leave.

(d) Employees may return on a part time basis to the same position occupied prior to the commencement
of leave or to a different position at the same classification level in accordance with the part time
provisions of the Award.

(e) Subject to the employer�s approval, employees who have returned on a part time basis may revert to
full time work at the same classification level within two (2) years of the recommencement of work.

(8) Effect of Leave on the Employment Contract
(a) Employees employed for a fixed term contract shall have the same entitlement to parental leave,

however the period of leave granted shall not extend beyond the term of that contract.
(b) Absence on parental leave shall not break the continuity of service of employees but shall not be taken

into account in calculating the period of service for any purpose under the Award.
(c) Employees on parental leave may terminate employment at any time during the period of leave by

written notice in accordance with the Award.
(d) An employer shall not terminate the employment of an employee on the grounds of the employee�s

application for parental leave or absence on leave but otherwise the rights of the employer in respect
of termination of employment are not affected.
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13. Appendix - Resolution of Disputes Requirements: Immediately following this appendix insert a new schedule as
follows�

RESPONDENT TO THE AWARD
Eastern Goldfields Transport Board
108 Boulder Rd
KALGOORLIE WA 6430 

14. Appendix � S49B � Inspection of Records Requirements: Immediately following this appendix insert a new
schedule as follows�

PARTY TO THE AWARD
The following organisation is a party to this award�
Transport Workers� Union of Australia, Industrial Union of Workers, Western Australian Branch

____________________

2002 WAIRC 06273
TRANSPORT WORKERS (GOVERNMENT) AWARD, 1952

No. 2A of 1952
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES TRANSPORT WORKERS� UNION OF AUSTRALIA, INDUSTRIAL UNION OF WORKERS,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
HONORARY PREMIER FOR THE STATE OF WESTERN AUSTRALIA  & OTHERS,
RESPONDENT

CORAM COMMISSIONER J H SMITH
DATE OF ORDER TUESDAY, 20 AUGUST 2002
FILE NO. APPLICATION 84 OF 2002
CITATION NO. 2002 WAIRC 06273
_________________________________________________________________________________________________________

Result Orders that Transport Workers (Government) Award 1952 be varied.
Representation
Applicant Mr N Hodgson
Respondent Mr J Ridley
_________________________________________________________________________________________________________

Order
HAVING heard Mr N Hodgson on behalf of the Applicant and Mr J Ridley on behalf of the Respondent and by consent the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby orders�

THAT the Transport Workers (Government) Award 1952, No. 2A of 1952 be varied in accordance with the following
schedule and that such variation shall have effect from the beginning of the first pay period commencing on or after
15 August 2002.

(Sgd.) J. H. SMITH,
[L.S.] Commissioner.

SCHEDULE
1. Clause 2. � Arrangement: Insert on the next line immediately following the words �Appendix S49B � Inspection of

Records Requirements� the following�
Party to the Award

2. Clause 5. � Wages: Delete sub clause (2) - Service Increments and insert in lieu thereof a new sub clause as
follows�
(2) Service Increments: Adult employees shall be paid service increments for all purposes of the Award as

follows�
after one year of service $4.50 per week
after two years of service $8.87 per week

3. Clause 5. � Wages:  In sub clauses (3)(a) (b) and (c) � Leading Hands delete the following amounts and insert in
lieu thereof:

In sub - clause (3)(a) delete the amount of $20.28 insert in lieu thereof the amount $22.92.
In sub - clause (3)(b) delete the amount of $30.46 insert in lieu thereof the amount $34.42.
In sub - clause (3)(c) delete the amount of $38.67 insert in lieu thereof the amount $43.70.

4. Clause 5. � Wages: In sub clause (6) � Self Loading Equipment delete the amount $7.90 and insert in lieu thereof
the amount of $8.93.

5. Clause 6. � Extra rates: In sub clauses (1), (2), (3), (4), (5), (6), (7), (8) and (10) delete the following amounts and
insert in lieu thereof�

In sub clause 6 (1) delete the amount of $1.49 and insert in lieu thereof the amount of $1.68.
In sub clause 6 (2) delete the amount of $1.20 and insert in lieu thereof the amount of $1.36.
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In sub clause 6 (3) delete the amount of $.21 and insert in lieu thereof the amount of $0.24.
In sub clause 6 (4) delete the amounts of $ .77, $1.49, $2.69, $3.78, and $5.43 and insert in lieu thereof the
amounts of $0.87, $1.68, $3.03, $4.27 and $6.14.
In sub clause 6 (5) delete the amount of $1.00 and insert in lieu thereof the amount of $1.13.
In sub clause 6 (6) delete the amount of $10.02 and insert in lieu thereof the amount of $11.32.
In sub clause 6 (7) delete the amount of $10.02 and insert in lieu thereof the amount of $11.32.
In sub clause 6 (8) delete the amount of $1.49 and insert in lieu thereof the amount of $1.68.
In sub clause 6 (10) delete the amount of $0.40 and insert in lieu thereof the amount of $0.45.

6. Clause 12. � Meals: In sub clauses (1) and (2) delete the following amounts and insert in lieu thereof�
In sub clause 12 (1) delete the amount of $5.80 and insert in lieu thereof the amount of $8.55.
In sub clause 12 (2) delete the amount of $3.90 and insert in lieu thereof
the amount of $5.75.

7. Clause 13. � Sick Leave: Delete sub clause (1)(a) and insert in lieu thereof a new sub-clause�
(1) (a) An employee shall be entitled to payment for non-attendance on the grounds of personal ill health or injury

and the entitlement for one sixth of a week�s pay for each completed week of service or pro rata thereof.
8. Clause 16. � Contract of Service: Delete sub - clause (1) and insert in lieu thereof a new sub-clause�

(1) (a) Except for a casual worker or a worker guilty of serious misconduct, the employer shall give to the
employee the following notice of termination�

Period of continuous service Period of notice

1 year or less 1 week
1 year and up to the completion of 3 years 2 weeks
3 years and up to the completion of 5 years 3 weeks
5 years and over 4 weeks

(b) In addition to the notice provided in subclause (a), employees over 45 years of age at the time of the
giving of the notice with not less than two years continuous service, shall be entitled to an additional
week�s notice.

(c) Payment in lieu of the notice prescribed in subclauses (a) and (b) must be made if the appropriate
notice period is not given. Employment may be terminated by part of the period of notice specified
and part payment in lieu thereof.

(d) In calculating any payment in lieu of notice the wages an employee would have received in respect of
the ordinary time he or she would have worked during the period of notice had his or her employment
not been terminated shall be used.

(e) If a worker fails to give the required amount of notice that worker shall forfeit one week�s wages.
9. Clause 19. � Distant Work, Change of Depot: In sub clauses (1) and (2) delete the following amounts and insert in

lieu thereof�
In sub clause 19 (1) delete the amount of $12.72 and insert in lieu thereof the amount of $14.37.
In sub clause 19 (2) delete the amount of $12.72 and insert in lieu thereof the amount of $14.37.

10. Clause 28. � Location Allowances: Delete sub clause (6) and insert in lieu thereof�
6) The weekly rate of District Allowance payable to employees pursuant to subclause (3) of this clause shall be as

follows�

Column 1 Column II Column III Column IV

District No. Standard Rate
$ Per week.

Exceptions To Standard Rate
Town Or Place

Rate
$ Per week

6 63.40 Nil Nil

5 51.85 Fitzroy Crossing
Halls Creek

Turner River Camp
Nullagine

69.75

Liveringa (Camballin)
Marble Bar
Wittenoom

64.95

Karratha 61.15

Port Hedland 56.75

4 26.10 Warburton Mission 70.35

Carnarvon 24.55

3 16.50 Meekatharra
Mount Magnet

Wiluna
Laverton
Leonora

Cue

26.10

2 11.70 Kalgoorlie 3.90
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Column 1 Column II Column III Column IV

District No. Standard Rate
$ Per week.

Exceptions To Standard Rate
Town Or Place

Rate
$ Per week

Boulder

Ravensthorpe
Norseman

Salmon Gums
Marvel Loch

Esperance

15.60

1 Nil Nil Nil

Note: In accordance with sub clause (4) of this clause employees with dependants shall be entitled to double the rate of
district allowance

11. Clause 29. - Compassionate Leave: Delete sub - clause (1) and insert in lieu thereof a new sub-clause�
(1) A worker shall on the death of a spouse or de facto spouse, a child or step-child, a parent or step-parent, a

brother, a sister or any other person who, immediately before that person�s death, lived with the worker as a
member of the worker�s family, be entitled on notice of leave up to and including the day of the funeral of such
relation and such leave shall be without deduction of pay for a period not exceeding the number of hours
worked by the worker in two ordinary working days. Proof of such death shall be furnished by the worker to the
satisfaction of his employer.

12. Clause 30. - Maternity Leave: Delete Clause 30. � Maternity Leave and insert in lieu thereof a new Clause 30. �
Parental Leave�

30. -PARENTAL LEAVE
1.1 Definitions

a) �Employees� includes full time, part time, permanent and fixed term contract employees.
b) �Replacement Employees� are employees specifically engaged to replace employees proceeding on

parental leave.
1.2 Eligibility for Parental Leave

a) Employees are entitled to a period of up to 52 weeks unpaid parental leave in respect of the birth of
a child to the employee or the employee�s spouse/partner.

b) Employees shall provide the employer with a certificate from a registered medical practitioner
confirming the pregnancy and the estimated date of birth.

c) Where the employee applying for the leave is the partner of a pregnant spouse one (1) week�s leave
may be taken at the birth of the child concurrently with parental leave taken by the pregnant
employee.

d) Subject to subclause (c) of this clause where both partners are employed by the employer the leave
shall not be taken concurrently except under special circumstances and with the approval of the
employer.

e) Employees seeking to adopt a child under the age of five (5) years shall be entitled to three (3)
weeks parental leave at the placement of the child and a further period of parental leave up to a
maximum of 52 weeks.

f) Employees seeking to adopt a child shall be entitled to two (2) days unpaid leave to attend
interviews or examinations required for the adoption procedure. Employees working or residing
outside the Perth metropolitan area are entitled to an additional day�s leave. Employees may take
any paid leave entitlement in lieu of this leave.

1.3 Other leave entitlements
a) Employees proceeding on parental leave may elect to substitute any part of that leave with accrued

annual leave or long service leave for the whole or part of the period of parental leave.
b) Subject to all other leave entitlements being exhausted employees shall be entitled to apply for

leave without pay following parental leave to extend their leave by up to two (2) years. The
employer�s approval is required for such an extension.

c)  Any period of leave without pay must be applied for and approved in advance and will be granted
on a year by year basis. Where both parents work for the employer the total combined period of
leave without pay following parental leave will not exceed two (2) years.

d) Employees on parental leave are not entitled to paid sick leave and other paid absences.
e) Should the birth or adoption result in other than the arrival of a living child, the employee shall be

entitled to such period of paid sick leave or unpaid leave for a period certified as necessary by a
registered medical practitioner.

f) Where a pregnant employee not on parental leave suffers illness related to the pregnancy or is
required to undergo a pregnancy related medical procedure the employee may take any paid sick
leave to which the employee is entitled or unpaid leave for a period as certified necessary by a
registered medical practitioner.

1.4 Notice and Variation
a) Employees shall give not less than four (4) weeks notice in writing to the employer of the date the

employee proposes to commence parental leave stating the period of leave to be taken.
b) Employees seeking to adopt a child shall not be in breach of subclause (a) by failing to give the

required period of notice if such failure is due to the requirement of the adoption agency to accept
earlier or later placement of a child, or other compelling circumstances.
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c) Employees proceeding on parental leave may elect to take a shorter period of parental leave and
may at any time during that period elect to reduce or extend the period stated in the original
application, provided four weeks written notice is provided.

1.5 Transfer to a Safe Job
Where illness or risks arising out of pregnancy or hazards connected with the work assigned to the employee make it
inadvisable for the employee to continue in her present duties, the duties shall be modified or the employee may be
transferred to a safe position at the same classification level until the commencement of parental leave.

1.6 Replacement Employee
Prior to engaging a replacement employee the employer shall inform the person of the temporary nature of the
employment and the entitlements relating to the return to work of the employee on parental leave.

1.7 Return to Work
a) Employees shall confirm the intention to return to work by notice in writing to the employer not

less than four (4) weeks prior to the expiration of parental leave.
b) Employees on return to work from parental leave shall be entitled to the position which the

employees occupied immediately prior to proceeding on parental leave. Where the employees were
transferred to a safe job the employees are entitled to return to the position occupied immediately
prior to transfer.

c) Employees will be entitled to the same position or a position equivalent in pay, conditions and
status and commensurate with the employee�s skill and abilities as the one held immediately prior
to commencement of leave.

d) Employees may return on a part time basis to the same position occupied prior to the
commencement of leave or to a different position at the same classification level in accordance with
the part time provisions of the Award.

e) Subject to the employer�s approval, employees who have returned on a part time basis may revert to
full time work at the same classification level within two (2) years of the recommencement of work.

1.8 Effect of Leave on the Employment Contract
a) Employees employed for a fixed term contract shall have the same entitlement to parental leave,

however the period of leave granted shall not extend beyond the term of that contract.
b) Absence on parental leave shall not break the continuity of service of employees but shall not be

taken into account in calculating the period of service for any purpose under the Award.
c) Employees on parental leave may terminate employment at any time during the period of leave by

written notice in accordance with the Award.
d) An employer shall not terminate the employment of an employee on the grounds of the employee�s

application for parental leave or absence on leave but otherwise the rights of the employer in respect
of termination of employment are not affected.

13. Clause 33. � Fares and Travelling Time: Delete sub � clause (3) and insert in lieu thereof a new sub � clause as
follows�
(3) Rates of Hire for Use of Employee�s Own Vehicle on Employer�s Business

SCHEDULE 1 - MOTOR CAR

Rate (cents) per kilometre

Area Details Engine Displacement (in cubic centimetres)

Over 2600cc Over 1600cc 1600cc

to 2600cc and under

Metropolitan Area 63.3 54.9 48.7

South West Land Division 65.1 56.5 50.2

North of 23.5o South Latitude 71.4 62.3 55.5

Rest of the State 67.3 58.4 51.8

SCHEDULE 2 - MOTOR CYCLE
Distance Travelled Rate
on Official Business

Cents Per Kilometre

Rate per kilometre 21.9

14. Appendix � S49B � Inspection of Records Requirements: Immediately following this appendix insert a new
schedule as follows�

PARTY TO THE AWARD
The following organisation is a party to this Award�
Transport Workers� Union of Australia, Industrial Union of Workers, Western Australian Branch.



82 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 2475

AWARDS/AGREEMENTS�Application for variation of�
No variation resulting�

2002 WAIRC 06278
BURSWOOD HOTEL(MAINTENANCE EMPLOYEES) AWARD 1990

No. A6 of 1989
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL,
PLUMBING, AND ALLIED WORKERS UNION OF AUSTRALIA, ENGINEERING &
ELECTRICAL DIVISION, WA BRANCH, APPLICANT
v.
BURSWOOD PTY LTD AND OTHERS, RESPONDENTS

CORAM SENIOR COMMISSIONER A R BEECH
DATE TUESDAY, 20 AUGUST 2002
FILE NO. APPLICATION 1583 OF 1996
CITATION NO. 2002 WAIRC 06278
_________________________________________________________________________________________________________
Result Application to vary the Burwood Hotel (Maintenance Employees) Award discontinued.
Representation
Applicant Mr C. Young on behalf of the applicant
Respondent Mr G. Blyth (as agent) on behalf of the respondent
_________________________________________________________________________________________________________

Order
WHEREAS an application was lodged in the Commission pursuant to section 40 of the Industrial Relations Act 1979;
AND WHEREAS a conference between the parties was convened;
AND WHEREAS the applicant subsequently filed a Notice of Discontinuance in the Commission;
AND HAVING HEARD Mr C. Young on behalf of the applicant and Mr G. Blyth (as agent) on behalf of the respondent;
NOW THEREFORE, I the undersigned, pursuant to the powers conferred on me under the Industrial Relations Act 1979, hereby
order�

THAT the application be discontinued.
(Sgd.) A. R. BEECH,

[L.S.] Senior Commissioner.

2002 WAIRC 06281
BURSWOOD HOTEL (MAINTENANCE EMPLOYEES) AWARD 1990

No. A6 of 1989
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL,
PLUMBING, AND ALLIED WORKERS UNION OF AUSTRALIA, ENGINEERING &
ELECTRICAL DIVISION, WA BRANCH, APPLICANT
v.
BURSWOOD RESORT (MANAGEMENT) LTD AND OTHERS, RESPONDENTS

CORAM SENIOR COMMISSIONER A R BEECH
DATE WEDNESDAY, 21 AUGUST 2002
FILE NO. APPLICATION 1584 OF 1996
CITATION NO. 2002 WAIRC 06281
_________________________________________________________________________________________________________

Result Application to vary the Burwood Hotel (Maintenance Employees) Award discontinued.
Representation
Applicant Mr C. Young on behalf of the applicant
Respondent Mr G. Blyth (as agent) on behalf of the respondent
_________________________________________________________________________________________________________

Order
WHEREAS an application was lodged in the Commission pursuant to section 40 of the Industrial Relations Act 1979;
AND WHEREAS a conference between the parties was convened;
AND WHEREAS the applicant subsequently filed a Notice of Discontinuance in the Commission;
AND HAVING HEARD Mr C. Young on behalf of the applicant and Mr G. Blyth (as agent) on behalf of the respondent;
NOW THEREFORE, I the undersigned, pursuant to the powers conferred on me under the Industrial Relations Act 1979, hereby
order�

THAT the application be discontinued.
(Sgd.) A. R. BEECH,

[L.S.] Senior Commissioner.
____________________
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2002 WAIRC 06324
CLOTHING TRADES AWARD 1973

No. 16 of 1972
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE WESTERN AUSTRALIAN CLOTHING AND ALLIED TRADES� INDUSTRIAL UNION OF
WORKERS, APPLICANT
v.
WILSON�S SILK FAIR PTY LTD AND OTHERS, RESPONDENTS

CORAM SENIOR COMMISSIONER A R BEECH
DATE FRIDAY, 23 AUGUST 2002
FILE NO. APPLICATION 431B OF 1996
CITATION NO. 2002 WAIRC 06324
_________________________________________________________________________________________________________

Result Application for a variation to the Clothing Trades Award 1973
Representation
Applicant Ms R. Geneff on behalf of the applicant
Respondent Ms L. O�Farrell (as agent) on behalf of the respondents
_________________________________________________________________________________________________________

Order
WHEREAS an application was lodged in the Commission pursuant to section 40 of the Industrial Relations Act 1979;
AND WHEREAS on 28 June 1996 application 431 of 1996 was heard and an order issued dividing the application into 431A and
431B of 1996;
AND WHEREAS application 431B of 1996 was adjourned sine die;
AND WHEREAS the applicant subsequently filed a Notice of Discontinuance in the Commission;
NOW THEREFORE, I the undersigned, pursuant to the powers conferred on me under the Industrial Relations Act 1979, hereby
order�

THAT the application be discontinued.
(Sgd.) A. R. BEECH,

[L.S.] Senior Commissioner.

____________________

2002 WAIRC 06219
ENGINEERING (GOVERNMENT PRINTING OFFICE) AWARD 1986

No. 12 of 1984
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL,
PLUMBING, AND ALLIED WORKERS UNION OF AUSTRALIA, ENGIN & ELECT DIV, WA
BRANCH, APPLICANT
v.
THE GOVERMENT PRINTER, STATE LAW PRINTER, THE AUTOMOTIVE, FOOD, METALS,
ENGINEERING, PRINTING AND KINDRED INDUSTRIES UNION OF WORKERS - WESTERN
AUSTRALIAN BRANCH, RESPONDENTS

CORAM COMMISSIONER J F GREGOR
DATE THURSDAY, 15 AUGUST 2002
FILE NO. APPLICATION 790 OF 2002
CITATION NO. 2002 WAIRC 06219
_________________________________________________________________________________________________________

Result Dismissed for want of prosecution
_________________________________________________________________________________________________________

Order
WHEREAS on 8 May 2002 the Communications, Electrical. Electronic, energy, Information, Postal, Plumbing, and Allied Workers
Union of Australia, Engineering and Electrical Division, WA Branch, applied to the Commission for an order pursuant to the
Industrial Relations Act, 1979; and
WHEREAS on 30 July 2002 the Commission conducted conciliation proceedings between the parties and by consent the parties
sought leave to dismiss the matter; and
NOW THEREFORE pursuant to the powers vested in it by the Industrial Relations Act, 1979, the Commission, hereby orders�

THAT the application be and is hereby dismissed for want of prosecution.
(Sgd.) J. F. GREGOR,

[L.S.] Commissioner.

____________________
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2002 WAIRC 06237
HOSPITAL WORKERS (CLEANING CONTRACTORS PRIVATE HOSPITALS) AWARD 1978

No. R2 of 1977
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE FEDERATED MISCELLANEOUS WORKERS� UNION OF AUSTRALIA, W.A. BRANCH,
APPLICANT
v.
BERKELEY CHALLENGE PROPERTY SERVICES PTY LTD, RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
DATE FRIDAY, 16 AUGUST 2002
FILE NO. APPLICATION 1331 OF 1990
CITATION NO. 2002 WAIRC 06237
_________________________________________________________________________________________________________

Result Application to vary the Hospital Workers (Cleaning Contractors Private Hospitals) Award No. 2 of
1997 discontinued.

Representation
Applicant Mr N. Whitehead on behalf of the applicant
Respondent Ms B. Fitzgerald (as agent) on behalf of the respondent
_________________________________________________________________________________________________________

Order
WHEREAS an application was lodged in the Commission pursuant to section 40 of the Industrial Relations Act 1979;
AND WHEREAS on 13 August 2002 the applicant filed a Notice of Discontinuance in the Commission;
NOW THEREFORE, I the undersigned, pursuant to the powers conferred on me under the Industrial Relations Act 1979, hereby
order�

THAT the application be discontinued.
(Sgd.) A. R. BEECH,

[L.S.] Senior Commissioner.

____________________

2002 WAIRC 06236
MENTAL HEALTH REHABILITATION ASSISTANTS AWARD 1965

No. 36 of 1965
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
MISCELLANEOUS WORKERS DIVISION, WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
HON MIN FOR HEALTH, RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
DATE FRIDAY, 16 AUGUST 2002
FILE NO. APPLICATION 361 OF 1996
CITATION NO. 2002 WAIRC 06236
_________________________________________________________________________________________________________

Result Application to vary the Mental Health Rehabilitation Assistants Award 1965 discontinued.
Representation
Applicant Ms S. Jackson on behalf of the applicant
Respondent Mr R. Lindsay on behalf of the respondent
_________________________________________________________________________________________________________

Order
WHEREAS an application was lodged in the Commission pursuant to section 29 of the Industrial Relations Act 1979;
AND WHEREAS a conference between the parties was convened;
AND WHEREAS the Commission heard the parties and issued a Direction on 11September 1997;
AND WHEREAS on 13 August 2002 the applicant filed a Notice of Discontinuance in the Commission;
AND HAVING HEARD Ms S Jackson on behalf of the applicant and Mr R. Lindsay on behalf of the respondent;
NOW THEREFORE, I the undersigned, pursuant to the powers conferred on me under the Industrial Relations Act 1979, hereby
order�

THAT the application be discontinued.
(Sgd.) A. R. BEECH,

[L.S.] Senior Commissioner.

____________________
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2002 WAIRC 06235
RANGERS (NATIONAL PARKS) CONSOLIDATED AWARD 2000

No. A17 of 1981
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
MISCELLANEOUS WORKERS DIVISION, WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
DEPARTMENT OF CONSERVATION AND LAND MANAGEMENT, RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
DATE FRIDAY, 16 AUGUST 2002
FILE NO. APPLICATION 374 OF 1996
CITATION NO. 2002 WAIRC 06235
_________________________________________________________________________________________________________

Result Application to vary the Rangers (National Parks) Consolidated Award discontinued.
Representation
Applicant Ms S. Jackson on behalf of the applicant
Respondent Mr C. Gillam on behalf of the respondent
_________________________________________________________________________________________________________

Order
WHEREAS an application was lodged in the Commission pursuant to section 40 of the Industrial Relations Act 1979;
AND WHEREAS a conference between the parties was convened;
AND WHEREAS on 13 August 2002 the applicant filed a Notice of Discontinuance in the Commission;
AND HAVING HEARD Ms S. Jackson on behalf of the applicant and Mr C. Gillam on behalf of the respondent;
NOW THEREFORE, I the undersigned, pursuant to the powers conferred on me under the Industrial Relations Act 1979, hereby
order�

THAT the application be discontinued.
(Sgd.) A. R. BEECH,

[L.S.] Senior Commissioner.

AWARDS/AGREEMENTS�Interpretation of�
2002 WAIRC 06234

WESTERN AUSTRALIAN POLICE SERVICE ENTERPRISE AGREEMENT FOR POLICE ACT EMPLOYEES
No. PSA AG 8 of 2001

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES WA POLICE UNION OF WORKERS, APPLICANT

v.
COMMISSIONER OF POLICE, RESPONDENT

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DATE OF ORDER FRIDAY, 16 AUGUST 2002
FILE NO. P 21 OF 2002
CITATION NO. 2002 WAIRC 06234
_________________________________________________________________________________________________________

Result Application for an interpretation of an industrial agreement dismissed
_________________________________________________________________________________________________________

Order
WHEREAS this is an application pursuant to section 46 of the Industrial Relations Act 1979; and
WHEREAS on the 1st day of August 2002 the Public Service Arbitrator convened a conference for the purpose of conciliating
between the parties; and
WHEREAS at the conclusion of that conference the parties sought time to consider their respective positions; and
WHEREAS on the 14th day of August 2002 the Applicant filed a Notice of Discontinuance in respect of the application;
NOW THEREFORE, the Public Service Arbitrator, pursuant to the powers conferred on it under the Industrial Relations Act 1979,
hereby orders�

THAT this application be, and is hereby dismissed.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.
Public Service Arbitrator.
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NOTICES�Award/Agreement matters�
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

Application No. 1508 of 2002
APPLICATION FOR VARIATION OF AWARD ENTITLED �CULTURAL CENTRE AWARD 1987, NO. A28 OF 1988�
Notice is given that an application has been made to the Commission by the Australian Liquor, Hospitality and Miscellaneous
Workers Union, Western Australian Branch under the Industrial Relations Act 1979 to add the following new classifications of
employee to the above award:

Visitors Services Officer Levels 1 and 2.
Clause 3. � Area and Scope, of the award provides that: -

 �This award shall apply throughout the state of Western Australia to employees employed by the named respondents in
the callings set out in clause 16. -  Wages, of this award.�

As far as relevant, those parts of the amendment which relate to area of operation or scope are published hereunder: -
Amend Clause 5. � Definitions, by adding new sub clauses (1) (m) and (1)(n)
 (1)(m) �Visitor Services Officer 1� shall mean a person employed by the Western Australian Museum whose duties

include the conduct of general tours of the centre, input into the content of tours, liaison with the public,
operation of the retail outlet  and also patrolling,  security and cleaning of the centre.

 (1)(n) �Visitor Services Officer 2� shall in addition to the role identified for Visitor Services Officer 1 conduct
education programs for school groups and/or specialist tours.

Both VSO positions entail performing all functions identified and shall not evolve to be exclusively tour guiding
positions.
Amend subclause (1)(a) of Clause 16. � Wages, by
Insertion of Visitor Services Officer 1 and Visitor Services Officer 2 classifications.

A copy of the proposed variation may be inspected at my office at 111 St George�s Terrace, Perth.
(Sgd.) J.A. SPURLING,

[L.S.] Registrar.
9 September 2002.

____________________

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
APPLICATION 1465 OF 2002

APPLICATION FOR JOINDER OF PARTY TO THE
"FAST FOOD OUTLETS AWARD 1990 NO. A14 OF 1990"

NOTICE is given that an application has been made to the Commission by The Shop, Distributive and Allied Employees�
Association of Western Australia under the Industrial Relations Act 1979 to be joined as a party to the above award.
The Application may be inspected at my office at 111 St Georges Terrace, Perth by any interested person without charge and any
such person may, by giving written notice of objection to the Commission and to the applicant within 28 days of this notice, appear
and be heard on the hearing of this application.

(Sgd.) J.A. SPURLING,
[L.S.] Registrar..
10 September 2002.

____________________

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
Application No. AG 148 of 2002

AN APPLICATION FOR REGISTRATION OF AN INDUSTRIAL AGREEMENT ENTITLED �KIRIN AUSTRALIA
(MPO) ENTERPRISE AGREEMENT 2002�
BETWEEN:
KIRIN AUSTRALIA PTY LTD
AND
THE BREWERIES AND BOTTLEYARDS EMPLOYEES' INDUSTRIAL UNION OF WORKERS OF WESTERN AUSTRALIA
NOTICE is given that an application has been made to the Commission by Kirin Australia Pty Ltd under the Industrial Relations
Act 1979 for registration of the above agreement.
As far as relevant, those parts of the agreement that relate to area of operation or scope are published hereunder.

2 . AREA AND SCOPE
2.1 This Agreement applies to the Breweries and Bottleyards Employees' Industrial Union of Workers of Western Australia

(�the Union�) and Kirin Australia Pty Ltd (�Kirin�) in respect of Malt Production Operators employed in Kirin's malting
operations in Western Australia.

2.2 This Agreement replaces and supersedes all prior agreements and arrangements between the parties.
2.3 The parties estimate that the Agreement will apply to approximately 9 employees.

A copy of the Agreement may be inspected at my office at the AXA Centre, 111 St George's Terrace, Perth.
J. A. SPURLING,

Registrar.
9 September 2002
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PUBLIC SERVICE ARBITRATOR�Matters Dealt With�
2002 WAIRC 06417

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, APPLICANT

v.
DIRECTOR GENERAL, DEPARTMENT OF JUSTICE , RESPONDENT

CORAM COMMISSION IN COURT SESSION
SENIOR COMMISSIONER A R BEECH
COMMISSIONER P E SCOTT
COMMISSIONER J L HARRISON

DATE FRIDAY, 6 SEPTEMBER 2002
FILE NO. PSACR 19 OF 2002
CITATION NO. 2002 WAIRC 06417
_________________________________________________________________________________________________________
Result Order issued dismissing application.
Representation
Applicant Mr B. Cusack
Respondent Mr D. Matthews (of counsel)
_________________________________________________________________________________________________________

Further Reasons for Decision
1 This is the unanimous decision of the Commission in Court Session. In the Reasons for Decision which issued on 12 August

2002 the Commission in Court Session concluded�
�Given the significance of the Premier�s Circular we are of the view that the arguments put before the Commission in
Court Session regarding its application are sufficiently important for these Reasons for Decision to be published.
Nevertheless, we invite the parties to address the Commission in Court Session in writing whether or not it has the power
to issue a declaration as sought. Upon receipt of those submissions the Commission will then consider whether the
Commission should exercise its discretion to make a declaration. The parties are requested to provide that advice within
7 days of today�s date.�

2 The Commission in Court Session acknowledges the submissions received from both parties in response to the request of the
Commission.

3 The power of the Commission in Court Session to issue a declaration is not questioned. We have already noted in the earlier
Reasons for Decision that the Commission�s exercise of that power is not free from authority.

4 The decision of Brinsden J in Metropolitan (Perth) Passenger Transport Trust v. Gersdorf (1981) 61 WAIG 611 at 616 to
which reference is often made is categoric. His Honour states that the Commission does not have power to make a declaration
unless, at the same time, it follows up that declaration by making substantive orders.

5 His Honour�s decision was given in the context of a claim by an employee that he was unfairly dismissed from his employment
and who sought a declaration to that effect, reinstatement, damages and costs. In that context, His Honour was saying that the
Commission does not have the power to issue a declaration that an employee has been unfairly dismissed unless at the same
time it follows up that declaration by making substantive orders.

6 This was confirmed by his Honour in the Acosta case: Robe River Iron Associates v. Australian Workers� Union, WA Branch
(1987) 67 WAIG 320 at 321. In that matter, somewhat unusually, the company made an application to the Commission for an
order that notwithstanding orders made by the Commission in Court Session on 21 August 1986 the company was entitled to
dismiss Mr Acosta for serious misconduct. The proceedings resulted in the Commission making a declaration that
notwithstanding anything to the contrary contained in the order of the Commission dated 21 August 1986, the company was
authorised to summarily dismiss Mr Acosta for misconduct and in so doing the company would not be unfairly dismissing Mr
Acosta.

7 His Honour held that the declaration made went beyond merely stating that there was nothing in the order which would prevent
the appellant dismissing Mr Acosta. Rather, the declaration authorised the summary dismissal of Mr Acosta and that the
company would not be thereby unfairly dismissing him. His Honour stated that the declaration made in that case was not
inconsistent with what he had said in Gersdorf because�

�In that case I had in mind the making of a declaration where no action was contemplated as a result of the making of it.
Here the making of a declaration in the terms sought by the appellant was to be the foundation for the consequent act of
dismissal.�

8 In our view, the unusual circumstances surrounding the making of the company�s original application to the Commission do
not detract from the relevance of his Honour�s comments to the matter before this Commission in Court Session.

9 The above cases are decided in the context of claims of unfair dismissal and it may be that a declaration of unfairness on its
own in a claim of unfair dismissal may, in some circumstances be a competent remedy under s.23A of the Act (Hutchinson v
Cable Sands (1999) 79 WAIG 951 per Sharkey P and Coleman CC at 953). The matter before this Commission in Court
Session, however, is set out at the commencement of the earlier Reasons for Decision. The union seeks a declaration that Ms
Buick satisfies certain criteria in the Premier�s Circular regarding the conversion of entry level contract workers in the public
service to permanent status. The union states that that is the industrial dispute which has been referred for hearing and
determination and about which a declaration is sought. Thus categorised, the declaration sought by the union would bring that
dispute to an end.

10 However, after a consideration of the further submissions received from the parties, and reviewing the initial submissions of
the parties in the light of the evidence which was placed before the Commission in Court Session, we have reservations
whether the dispute between the parties is able to be so categorised. It is common ground that the matter referred for hearing
and determination had its genesis in an application brought to the Commission by the union which sought an order that the
respondent permanently appoint Ms Buick in accordance with the Premier�s Circular No. 7 of 2001 (application PSAC 15 of
2002, an application which is presently adjourned). The oral submissions made to the Commission in Court Session show that
the union brought this present application in order to�

�� provide a moral basis, or some moral authority, on which the Association could then make representations to the
respondent. � It would provide the parties with a view of an independent arbiter and greatly assist in the resolution of Ms
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Buick�s position as well as those of other fixed term contract employees of the respondent who may be in a similar factual
situation to that of Ms Buick. � We submit that the making of the declaration as sought will go, at least part way, in
resolving the dispute that already exists between the parties, and will assist, we hope, in resolving by amicable agreement
other potential disputes of a similar nature between the parties, that is, we are seeking the guidance of the Commission by
way of declaration� (transcript page 35).

11 As that submission reveals, the dispute between the parties is wholly the claim by the union that Ms Buick be made a
permanent employee and the making of the declaration will only go �at least part way� in resolving that dispute. That is quite
consistent with Ms Buick�s own evidence as given under cross-examination. The making of the declaration sought in this
matter is seen by the union as being a step in the process of securing permanent employment for Ms Buick.

12 Further, the submission reveals that there are other potential disputes of a similar nature between the parties. Clearly, then,
issuing the declaration sought by the union will not bring to an end the dispute between the parties. Indeed, it may cause
potential disputes to become actual disputes.

13 Further, the matter before the Commission in Court Session seeks only the making of a declaration. The matter before the
Commission does not seek the Commission�s involvement beyond the making of the declaration. The Commission in this
application would not be able to go further than making the declaration. That is, while the declaration may deal with the
dispute between the parties about whether Ms Buick satisfies the conversion criteria in the Premier�s Circular, the declaration
will not of itself deal with the dispute between the parties.

14 We suspect the better interpretation of the authorities to which we have been referred is that the Commission ought hesitate
before making a declaration in a case where it does not have before it the actual dispute between the parties and thus where it
has no power to make a substantive direction or order of the kind envisaged by the direction. If the dispute between the parties
is properly characterised as a dispute about the respondent�s failure to grant Ms Buick permanent employment, as we think it is
correctly so characterised, this present application is a case in which the Commission is not asked to make a substantive order
(and see Australian Broadcasting Commission v. Industrial Court of South Australia and Another (1977) 52 ALJR 31 per
Gibbs J at 34).

15 We have no doubt that the criteria set down by Gibbs J in Forster v. Jododex Australia Pty Ltd (1972) 127 CLR 421 at 437 are
met. They are that the question of whether or not Ms Buick satisfies the criteria in the Premier�s Circular is �a real and not a
theoretical question�; that the union on Ms Buick�s behalf �has a real interest to raise it� and the respondent has �a true interest
to oppose the declaration sought�, however, the circumstances of the matter before the Commission are wider than merely that
relatively narrow issue.

16 A mere declaration of the true intent of the Premier�s Circular, and nothing more, is not a proper exercise of the Commission�s
discretion (and cf. The Honourable Minister of Police and Another Appellant v. WA Police Union of Workers (2000) 81 WAIG
356 per Fielding SC and Scott C. at 366, 368).

17 Indeed there is reason to believe that it may cause potential disputes to become real disputes, a situation directly contrary to
one of the principal objects of the Act to prevent and settle industrial disputes. This is especially so if the Commission does not
have power to resolve those disputes.

18 In these circumstances, given that the permanent employment of Ms Buick is not the issue before the Commission, it is not in
the public interest for a declaration as sought to issue (and cf. Hutchinson v Cable Sands (op. cit.) in relation to s.23A of the
Act). Accordingly, we conclude that the order to issue from these proceedings should only be an order of dismissal. In the
circumstances of this case, the initial Reasons for Decision stand with these Further Reasons as providing the basis upon which
this conclusion has now been reached.

19 An order of dismissal now issues.
_________

2002 WAIRC 06420
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, APPLICANT
v.
DIRECTOR GENERAL, DEPARTMENT OF JUSTICE , RESPONDENT

CORAM COMMISSION IN COURT SESSION
SENIOR COMMISSIONER A R BEECH
COMMISSIONER P E SCOTT
COMMISSIONER J L HARRISON

DATE FRIDAY, 6 SEPTEMBER 2002
FILE NO. PSACR 19 OF 2002
CITATION NO. 2002 WAIRC 06420
_________________________________________________________________________________________________________

Result Order issued dismissing application.
Representation
Applicant Mr B. Cusack
Respondent Mr D. Matthews (of counsel)
_________________________________________________________________________________________________________

Order
HAVING HEARD Mr B. Cusack on behalf of the applicant and Mr D. Matthews (of counsel) on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby orders�

THAT the application be dismissed.
(Sgd.) A. R. BEECH,

[L.S.] Commission in Court Session.

_________
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2002 WAIRC 06418

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, APPLICANT

v.
DIRECTOR GENERAL, DEPARTMENT OF JUSTICE , RESPONDENT

CORAM COMMISSION IN COURT SESSION
SENIOR COMMISSIONER A R BEECH
COMMISSIONER P E SCOTT
COMMISSIONER J L HARRISON

DATE FRIDAY, 6 SEPTEMBER 2002
FILE NO. PSACR 19 OF 2002
CITATION NO. 2002 WAIRC 06418
_________________________________________________________________________________________________________

Result Reasons for Decision issued.
Representation
Applicant Mr B. Cusack
Respondent Mr D. Matthews (of counsel)
_________________________________________________________________________________________________________

Reasons for Decision
(Corrected)

1 This is the unanimous decision of the Commission in Court Session. The matter referred for hearing and determination is the
claim of the union that its member Ms Natasha Buick satisfies the conversion criteria as described in the Premier�s Circular
No. 7 of 2001 regarding the conversion of entry level contract workers in the public service to permanent status. The union
seeks a declaration that Ms Buick satisfies those criteria.

2 The union originally also sought an order from the Commission that the respondent accept repayment of any pay-out made to
Ms Buick for her accrued annual leave entitlements and that Ms Buick�s current entitlements for annual leave be calculated on
the basis of all her previous service less any annual leave taken. However, this order was not pursued at the hearing and is not
considered by the Commission in Court Session.

3 The respondent opposes the declaration sought. In particular, the respondent submits that the declaration sought should not be
made even if it is established that Ms Buick�s satisfies the criteria in the Premier�s Circular because the declaration will be
hypothetical and of little practical value given that s.64 of the Public Sector Management Act 1994 prevents the respondent
from permanently appointing Ms Buick by simply converting her to permanency.
The agreed facts

4 Ms Buick has been employed since 23 June 1997 by the respondent on a series of fixed term contracts pursuant to s.64(1)(b) of
the Public Sector Management Act 1994. At the time of the hearing of this matter Ms Buick is currently employed on that
basis.

5 On 18 May 2001 the Premier of Western Australia published Premier�s Circular No. 7 of 2001 which related to the conversion
of entry level contract officers to permanent status.

6 The Premier�s Circular stated that its policy was based upon a framework developed to convert long term entry level public
sector contract officers to permanent officer status. It provided an eight week timeframe to complete the conversion process
commencing from the date of the circular. One of its objectives is to provide for �immediate conversion of entry level public
sector employees on fixed term contracts to permanent officer status when the criteria set out below is (sic) satisfied ��.

7 It is conceded that Ms Buick satisfies the conversion criteria relating to employment on fixed term contracts continuously
rolled over by the same employing authority for 12 months or more, not being employed on a project or relief basis or engaged
as a trainee or cadet and not currently involved in documented action relating to substandard performance or disciplinary
matters. The two criteria about which there is a dispute are�

�(3)(b) Have sat and passed the selection test administered by the Public Sector Management division of the
Ministry of the Premier & Cabinet, or have during this period occupied a position that was filled through
open competition; and

(c) are entry level appointees.�
8 The Premier�s Circular defines �entry level appointment� as�

�an appointment of a person of the lowest level of a classification at which appointments of a particular class are made to
the public sector.�

9 �Open competition� is defined as being met�
�where the position was advertised as widely as appropriate and selection followed an assessment of skills knowledge and
abilities�

10 As at 18 May 2001 Ms Buick was employed as Level 2/4 Juvenile Justice Officer at the respondent�s Community Based
Services office in Midland. Her first fixed term contract was a Juvenile Justice Officer. The position had not been advertised
nor expressions of interest sought in relation to it. In October 1998 expressions of interest were sought for a Level 2/4 Case
Planning officer at Banksia Hill Detention Centre in Canning Vale. Ms Buick expressed an interest and was awarded the
contract.

11 In November 1998 expressions of interest were sought for an acting opportunity as a Juvenile Justice Officer Level 2/3 - 2/4 at
the respondent�s Maddington Community Based Services office. Ms Buick was offered the acting opportunity but was unable
to take up the position due to having to complete the contract at Banksia Hill.

12 Between 23 June 1997 and 18 May 2001 the respondent advertised vacant permanent Juvenile Justice Officer positions in the
�West Australian� newspaper and filled those positions by a merit based selection process on a handful of occasions.
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Evidence
13 The union called evidence from Ms Buick herself and from Mr Trajkovski. The respondent called evidence from Ms Withers,

the Director of Human Resources for the respondent. The evidence will be referred to where necessary in these Reasons for
Decision.
Submissions
The union�s argument

14 Mr Cusack confirmed that the union sought merely a declaration of the application of the conversion criteria to the facts of Ms
Buick�s employment. The union acknowledged that if it sought an order for the permanent appointment of Ms Buick then it is
arguable that the Commission in Court Session will not have jurisdiction because s.80E(7) of the Industrial Relations Act
1979 prevents the Commission in Court Session from dealing with a matter referred to in s.97(1)(a) of the Public Sector
Management Act 1994 which, in this case, provides for a standard for the recruitment, selection and appointment of public
service employees. Rather, the union argues, if the application is successful it will provide a moral basis upon which the union
could then make representations to the respondent.

15 The union submits that there is a dispute between the parties as to the interpretation of the conversion criteria. A declaration of
the views of the Commission in Court Session is seen by the union as of great assistance in the resolution of Ms Buick�s
position as well as the positions of other fixed term contract employees of the respondent who may be in a similar factual
position. The making of a declaration will thus be in accordance with one of the principal objects of the Act to provide means
for preventing and settling industrial disputes not resolved by amicable agreement. The declaration sought will go at least part
way in resolving the dispute between the parties.

16 The union argues that Ms Buick is an entry level employee and notes that the respondent does not argue before the
Commission in Court Session that she is not.

17 Although the union concedes that Ms Buick has not sat nor passed the selection test as administered by the Department of
Premier & Cabinet, the union submits that Ms Buick has occupied a position that was filled through a process that was
advertised �as widely as appropriate� and was selected following an assessment of her �skills, knowledge and abilities�.

18 In this submission the union states that Ms Buick obtained her original position in 1997 in the normal or appropriate way for
that time. That is, and accepting the evidence of Mr Trajkovski of the normal or appropriate way for that time, prior to August
2001 it was normal practice for the Department of Justice to recruit new Juvenile Justice Officers and Community Corrections
Officers from persons who had undertaken student placements or work experience with the Department or from other suitably
qualified individuals by way of expression of interest or direct contact. His evidence is that it was not normal practice for the
respondent to advertise for Juvenile Justice Officer positions in the Intersector or in the press. The union submitted that this
practice satisfied the criteria in the Premier�s Circular that the position had been �advertised as widely as appropriate� given
that at the time of Ms Buick�s recruitment, that was �advertising as widely as appropriate�. If the word �advertise� includes �to
notify and to give notice of� then that criterion in the Premier�s Circular is satisfied.

19 The union further argues that no formal assessment was required to satisfy the definition of �open competition�. The fact that
Ms Buick was offered the position of Juvenile Justice Officer can lead only to the conclusion that an assessment had been
made of her as being able to do the job because of her work experience and the casual work that she had performed prior to
June 1997.

20 In the alternative, the union argues that the selection of Ms Buick in 1998 on two occasions following expressions of interest
received from her is a merit selection process for the purposes of the Premier�s Circular. The union argues that the respondent
sending requests for expressions of interest via the respondent�s intranet and by facsimile to all of the facilities that employ
persons of that kind of classification who are recent graduates with the appropriate tertiary qualifications and relevant
experience means that it is unlikely that even advertising in the press or in the Intersector would attract a group of people who
have better claims to the position. This was done for the position of Juvenile Justice Officer, the very position for which Ms
Buick now seeks permanency conversion via the Premier�s Circular and Ms Buick was the successful applicant. She was
offered the position. The mere fact that Ms Buick did not take up the position in which she was successful because of her then
existing contract should not affect the assessment that she had otherwise satisfied the criterion. Therefore Ms Buick has been
successful on two occasions in a selection process that �was indisputably open competition�.
The respondent�s argument

21 For the respondent, Mr Matthews argues that the Commission in Court Session should not make a declaration because it will
not of itself result in the permanent appointment of Ms Buick in accordance with the Premier�s Circular because of the
provisions of s.64 of the Public Sector Management Act 1994. If the respondent is unable to permanently appoint Ms Buick
under s.64 of the Public Sector Management 1994 then the declaration will be useless and academic. Thus, the declaration will
not resolve any industrial dispute between the parties.

22 The respondent also argues that in any event s.64(4) of the Public Sector Management Act 1994 prevents the respondent from
permanently appointing Ms Buick by simply converting her to permanency.

23 Further, it submits that the issuing of a declaration has the potential to expose the respondent to inconvenience and injustice if
it results in a further action in relation to Ms Buick when all of the issues could properly be tried in one proceeding. This is
reference to application PSAC 15 of 2002 which is an alternative proceeding relating to Ms Buick and which remains
adjourned pending the outcome of this application.

24 The respondent does not argue that the position held by Ms Buick is not an entry level position as defined in the Premier�s
Circular. Rather, the respondent disputes that during the period of Ms Buick�s employment she occupied a position that was
filled through open competition. The respondent states that positions within the Department of Justice at the Banksia Hill
Detention Centre and the Maddington Community Based Services Office were not advertised �as widely as appropriate� as
required by Clause 8(c) of the Premier�s Circular. Further, in relation to the Maddington position, the respondent says it was
never occupied by Ms Buick.

25 The respondent submits that the words �as widely as appropriate� are to be assessed at the time of and in the context of the
application of the Premier�s Circular. The respondent conceded that it goes without saying that at the time of advertising of any
given position at any time the advertising that occurred was as wide as was considered appropriate at that time. If this is what
was intended than the Premier�s Circular would merely state that the position had been advertised.

26 The respondent states that the only position occupied by Ms Buick during the period of her employment which was advertised
was that of the Banksia Hill Detention Centre position but that was advertised only within the Department of Justice and was
only a 12 week acting position which did not have a position number.
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Conclusion
27 The two issues with which we are required to deal are whether or not the Commission in Court Session should issue a

declaration and whether Ms Buick satisfies the criteria set out in the Premier�s Circular such that she was eligible for
conversion to permanency. For the reasons which will become apparent, we find it convenient to deal with the second of those
points first.
Do Ms Buick�s circumstances satisfy the criteria in the Premier�s Circular?

28 On the evidence before the Commission in Court Session, as at 18 May 2001 Ms Buick was employed as a Level 2/4 Juvenile
Justice Officer. We find as a matter of fact that that position is an �entry level position� as that is set out in criterion (3)(c) of
the Premier�s Circular. The evidence of Ms Withers is that Ms Buick �can make a case for being base grade� (transcript page
9) and, indeed, the point is, in our view, conceded by the respondent in its submissions.

29 Given that Ms Buick has not sat and passed the selection test administered by the Public Sector Management division of the
Ministry of the Premier & Cabinet, the union will need to demonstrate that Ms Buick has, during this period, occupied a
position that was filled through open competition.

30 We are satisfied that the words �during this period� means the period during which an employee has had �an ongoing
unbroken series of contracts with the same employing authority� (paragraph (8)(a) of the Premier�s Circular) �for 12 months or
more� (paragraph (3)(a) of the Premier�s Circular). Therefore, the union will need to show that during the period from 23 June
1997 Ms Buick has occupied a position that was filled through open competition as that is defined within the Premier�s
Circular.

31 In Ms Buick�s Statement of Evidence (exhibit CSA 1) her first position as a fixed term contract Juvenile Justice Officer in June
1997 was occupied by her but the position was not advertised nor had expressions of interest been sought in relation to it.
Therefore her first position does not meet the criterion in the Premier�s Circular.

32 According to Ms Buick�s statement the Community Based Services office position in Maddington in November 1998 became
known to her through calls for expressions of interest. She was successful and was offered the position however she never
�occupied� it. We find for that reason the Community Based Services Office position in Maddington does not meet the
criterion in the Premier�s Circular that the employee has, during this period, �occupied a position� that was filled through open
competition.

33 We acknowledge that the only reason Ms Buick did not occupy the position was because she could not be released from her
then present position at the Banksia Hill Detention Centre. That prompted the union to submit that it would be unconscionable
for the respondent to argue that Ms Buick didn�t satisfy the criterion because the respondent itself prevented her from
occupying the position because it would not release her to take up the position which she applied for and achieved on merit.
We are disposed to agree with this submission for the following reasons.

34 The weight to be placed upon the criterion that an employee must have �occupied a position� depends upon a consideration of
those words in the context of the Premier�s Circular. If, in that context, it is necessary for the employee to have physically
occupied the position then the union�s submission will not be sufficient to carry the day.

35 The Premier�s Circular states that it was developed �to convert long term entry level public sector contract officers to
permanent officer status�. In that context, its emphasis is upon public sector contract officers who have had an ongoing
unbroken series of contracts with the same employing authority so that they are �long term� entry level public sector contract
officers. The criterion that an employee has either sat and passed the Public Sector Selection Test or have occupied a position
that was filled through open competition merely ensures that the holder of the position has achieved at least that minimum
standard of suitability for employment in the public sector. That minimum standard is achieved either by passing the selection
test or having the employee�s skills, knowledge and abilities assessed on a comparative basis with other applicants for the
position.

36 On the evidence, Ms Buick was offered the position at Maddington. Therefore, it must be taken that she had had her skills,
knowledge and abilities assessed on a comparative basis with other applicants for the position. Accordingly, she has achieved
at least that minimum standard of suitability for employment in the public sector and the fact that Ms Buick did not �occupy�
the position does not alter that fact. Given that the only reason why Ms Buick did not �occupy� the position was that she had to
complete the contract as a Case Planning officer at Banksia Hill Detention Centre we agree that in the circumstances of this
case it would be contrary to the obligation on the Commission to decide matters according to equity, good conscience and
substantial merit to hold that Ms Buick needed to physically �occupy� the position. If in all other respects, the union is able to
demonstrate that Ms Buick satisfies the criteria in the Premier�s Circular, we would not be disposed to refuse the claim solely
upon this ground.

37 In relation to Ms Buick�s present position, that of Juvenile Justice Officer at the respondent�s Community Based Services
office in Midland, it is not suggested from the evidence that that position was advertised nor that expressions of interest were
sought in relation to it. Therefore her present position does not meet the criterion in the Premier�s Circular.

38 Accordingly, the only position Ms Buick has �occupied� and which she may call upon to show that she satisfies the criteria in
the Premier�s Circular is the position at Maddington. She was offered the position after responding to calls for expressions of
interest. The union will next need to demonstrate in relation to that position that the calling for expressions of interest is
�advertising as widely as appropriate and selection followed an assessment of skills, knowledge and abilities�.

39 The first issue is whether advertising via calling for expressions of interest is advertising �as widely as appropriate�. We are
quite satisfied from the evidence that permanent positions are usually not filled until after there has been an advertisement in
the local newspaper. The cross-examination of Mr Trajkovski as reinforced by the evidence of Ms Withers, establishes that
point beyond doubt. However, the Premier�s Circular does not address the circumstances of the filling of permanent positions.
Rather, the Premier�s Circular addresses the circumstances of long term entry level public sector contract officers. The
evidence before the Commission in Court Session does not show that such contract officers are only appointed after
advertisements have been placed in the local newspaper. Indeed, the evidence of Ms Buick is that none of the positions to
which she has been appointed as a public sector contract officer had been advertised in the local newspaper. We accept this
evidence because that too can be concluded from the evidence of Mr Trajkovski and we accept her evidence.

40 Whether or not a position has been advertised �as widely as appropriate� must be viewed objectively and not subjectively. The
fact that the Premier�s Circular does not state that the position must have been advertised in a local newspaper suggests that a
position may be advertised �as widely as appropriate� even though the advertising has not included the local newspaper.

41 Two other modes of �advertising� were referred to in the evidence. One of those is advertising in the Intersector magazine, a
magazine which circulates throughout the public service. The other is by calling for expressions of interest, a process, which,
on the evidence, means that the position is advertised internally within the Department of Justice.

42 We agree with the submission of the respondent that the words �as widely as appropriate� would be superfluous if they are
taken to be a reference to the advertising that in fact occurred at the time. That is to say, merely because a position was
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advertised through an expression of interest at a particular point in time does not of itself mean that it was advertised �as
widely as appropriate�. Rather, whether or not a position has been advertised �as widely as appropriate� will depend not upon
what in fact occurred but rather what is appropriate in relation to the position itself.

43 On the evidence, although the position of Juvenile Justice Officer is a Level 2/4, the evidence is, as we have found that it is
nevertheless an entry level position. On the evidence of Mr Trajkovski, the duties of a Juvenile Justice Officer position (and
Community Correction Officer position) are commonly undertaken on a student placement basis by students completing
degrees in behavioural science, and also on the basis of work experience. That suggests that the duties of those two positions
are duties which do not necessarily require previous experience in order to discharge the duties of the positions.

44 We conclude from this that the nature of the work to be performed by these two positions is relatively less skilled than a more
senior position. In our view, advertising within the Department might well be �advertising as widely as appropriate� for these
two positions for the purposes of the Premier�s Circular. The evidence of Ms Withers shows that advertising such positions in
the local press might attract some hundreds of applicants and we consider that the nature of the duties to be performed in the
position on the evidence before us would not warrant such a wide field of candidates. Similarly, the absence of any evidence to
suggest that the respondent has found it difficult to attract candidates for the position by calling for expressions of interest
suggests that such a method of advertising is �advertising as widely as appropriate� for this particular position.

45 In the case of Ms Buick, she satisfied the requirements for the Maddington position because she was offered an acting
opportunity in that position. The Commission in Court Session has been supplied with two copies of advertisements calling for
expressions of interest which are attached to the Statement of Agreed Facts. The selection criteria show respectively�
(1) Case work experience, particularly in relation to juveniles.
(2) Excellent communication skills both written and verbal.
(3) Sound and analytical skills.
(4) Good planning and organisational skills.
(5) Knowledge of community resources.
(6) Demonstrated knowledge of cultural issues.
(7) Sound knowledge of relevant legislation and policies in relation to juvenile justice and juvenile offending.
(8) It is desirable that the applicant have a degree in social work or other recognised human services qualification.

46 In the second expression of interest document, the qualifications and experience deemed as essential were�
(1) Good written and verbal communication skills.
(2) Sound and analytical skills.
(3) Demonstrated planning and organising skills.
(4) Knowledge of community resources.
(5) Knowledge of justice issues.
(6) Demonstrated sensitivity to cultural issues.
(7) Current �A� or �E� class drivers licence.

47 For a person to be successful after having applied for a position advertised by an expression of interest, that successful person
would have to have the skills, knowledge and abilities set out in the above criteria assessed successfully. We therefore
conclude that for Ms Buick to have been offered the position at Maddington meant that she had been assessed on her �skills,
knowledge and abilities� as those words are used in the criterion of �open competition� in the Premier�s Circular.

48 In summary, therefore, in relation to the Maddington position which was advertised by calling for expressions of interest, we
are satisfied that the position was advertised �as widely as appropriate� and that selection followed an �assessment of skills,
knowledge and abilities�.

49 That conclusion having been reached, the issue becomes, on the submissions before us, whether the Commission in Court
Session should now formally make the declaration which is sought from it.
Should a declaration issue?

50 The Industrial Relations Act 1979 defines a declaration as �a declaration made by the Commission under the Act�. The union
asks merely for a declaration in this application. The power of the Commission to issue a declaration is not free from authority.
While the making of a declaration was said by Brinsden J. as being clearly within power by reason of the provision of s.23(1)
of the Act (Metropolitan (Perth) Passenger Transport Trust v. Gersdorf (1981) 61 WAIG 611 at 614, His Honour went on to
say that the Commission does not have power to make a declaration unless, at the same time, it follows up that declaration by
making substantive orders (ibid at page 616). In the later case of Robe River Iron Associates v. Australian Workers Union WA
Branch (1987) 67 WAIG 320, His Honour stated that in those comments he had in mind the making of a declaration where no
action was contemplated as a result of the making of it. He distinguished his comments in the Gersdorf case from the Robe
River case where a declaration was made as the foundation for a consequent act of dismissal. The Full Bench of this
Commission, in the recent case of Hon Minister for Police v. WA Police Union (2000) 81 WAIG 356 considered the issue of a
declaration in isolation. His Honour the President held that such a declaration would be within power to resolve rights and
obligations in respect of future acts as well as current situations. However, Fielding SC and Scott C held that the power was
not available merely to declare an interpretation of the Police Act.

51 In this matter, the union submits that the Commission is not able to order the respondent to make Ms Buick permanent by
virtue of the limitations imposed on the Commission�s jurisdiction in s.80E(7) of the Act. We agree with that submission.

52 We add, however, that we are not of the view that the conversion of a long term entry level public sector contract officer to
permanent employment in accordance with the instruction to do so in the Premier�s Circular attracts s.64(4) of the Public
Sector Management Act 1994. That subsection provides that a person cannot apply for appointment as a permanent officer
unless the relevant vacancy has first been advertised in a daily newspaper. In this case, Ms Buick has not applied for
appointment as a permanent officer. Rather, providing she is eligible within the terms of the Premier�s Circular, her contract
employment is converted to permanent employment without the need for any application on her part.

53 Given the significance of the Premier�s Circular we are of the view that the arguments put before the Commission in Court
Session regarding its application are sufficiently important for these Reasons for Decision to be published. Nevertheless, we
invite the parties to address the Commission in Court Session in writing whether or not it has the power to issue a declaration
as sought. Upon receipt of those submissions the Commission will then consider whether the Commission should exercise its
discretion to make a declaration. The parties are requested to provide that advice within 7 days of today�s date.

_____________________________
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2002 WAIRC 06331
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES HOSPITAL SALARIED OFFICERS ASSOCIATION OF WESTERN AUSTRALIA (UNION OF
WORKERS), APPLICANT
v.
METROPOLITAN HEALTH SERVICE BOARD, RESPONDENT

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DATE OF ORDER MONDAY, 26 AUGUST 2002
FILE NO/S. PSAC 15 OF 2000
CITATION NO. 2002 WAIRC 06331
_________________________________________________________________________________________________________

Result Recommendation Issued
_________________________________________________________________________________________________________

Recommendation
WHEREAS this is an application pursuant to Section 44 of the Industrial Relations Act 1979; and
WHEREAS on the 26th day of August 2002 the Public Service Arbitrator convened a conference for the purpose of the parties
reporting back on the status of the matter; and
WHEREAS at the conclusion of the conference the Public Service Arbitrator issued a recommendation in relation to the
application; and
NOW THEREFORE, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979,
hereby recommends�

A. THAT the parties, together with senior representatives of the Public Sector Standards Commissioner, the
Department of Health WA and the Department of Consumer and Employment Protection meet to discuss
issues of conversion of contract officers to permanency;

B. THAT such meeting consider the document �Draft Criteria to deal with Contract/Permanency issues for HSO
Award employees� provided to the Applicant at the conference on the 26th day of August; and

C. THAT such meeting to be held prior to the 5th day of September 2002.
D. THAT the parties shall report back to the Public Service Arbitrator on progress of this matter at 9.00am on the

12th day of September 2002.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner,
Public Service Arbitrator.

____________________

2002 WAIRC 06460
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES WESTERN AUSTRALIAN POLICE UNION OF WORKERS, APPLICANT
v.
COMMISSIONER OF POLICE, RESPONDENT

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DATE OF WEDNESDAY, 11 SEPTEMBER 2002
FILE NO. P 39 OF 2001
CITATION NO. 2002 WAIRC 06460
_________________________________________________________________________________________________________

Result Consent order issued
_________________________________________________________________________________________________________

Order
WHEREAS this is an application pursuant to Section 46 of the Industrial Relations Act 1979; and
WHEREAS on the 2nd and 17th days of April 2002 the Public Service Arbitrator convened conferences for the purpose of
conciliating between the parties however, agreement was not reached; and
WHEREAS the application was set down for hearing and determination on the 6th day of September 2002; and
WHEREAS on the 29th day of August 2002 the Applicant�s representative advised the Public Service Arbitrator that the parties had
reached an agreement in relation to the application; and
WHEREAS the parties agreed that an order should issue reflecting that agreement;
NOW THEREFORE, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979, by
consent, hereby orders that�

1. Where a employee undergoes the surgical procedure known as Lasik Refractive Eye Surgery (the Procedure), in
circumstances where�

� The refractive error has changed dramatically as a result of direct trauma or specific illness; and
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� The Procedure is considered by the employee�s medical practitioner to be the most appropriate
treatment of the illness or injury in terms of safety and effectiveness�

the Commissioner of Police will provide reimbursement to an employee of the �gap� i.e. the amount paid for the
Procedure, less any reimbursement paid or payable through Medicare or private health insurance, pursuant to
Clause 40 of the Western Australian Police Service Enterprise Agreement for Police Act Employees PSA AG 8 of
2001.

2. The application be, and is hereby otherwise dismissed.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner,
Public Service Arbitrator.

WORKPLACE AGREEMENTS�Matters pertaining to�
2002 WAIRC 06263

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES KRISTY WOJTOWICZ, APPLICANT

v.
TOPLODGE INVESTMENTS PTY LTD, RESPONDENT

CORAM COMMISSIONER J L HARRISON
DATE OF ORDER TUESDAY, 20 AUGUST 2002
FILE NO. WAG 1 OF 2002
CITATION NO. 2002 WAIRC 06263
_________________________________________________________________________________________________________

Result Application discontinued
_________________________________________________________________________________________________________

Order
WHEREAS an application was lodged in the Commission pursuant to section 7F of the Industrial Relations Act 1979; and
WHEREAS this matter was listed for 11 July 2002 for determination of a question or dispute that had arisen between the parties as
to the meaning or effect of a workplace agreement; and
WHEREAS by facsimile received on 10 July 2002, the applicant�s agent advised that the matter had been settled; and
WHEREAS on the 22 July 2002, the applicant�s agent requested that the matter be discontinued.
NOW THEREFORE pursuant to the powers vested in it by the Industrial Relations Act, 1979, the Commission hereby orders-

THAT the application be discontinued
(Sgd.) J. L. HARRISON,

[L.S.] Commissioner.

UNFAIR DISMISSAL/CONTRACTUAL ENTITLEMENTS�
2002 WAIRC 06440

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES DION RYAN ADAMS, APPLICANT

v.
ARUM INVESTMENTS PTY LTD T/A WA BINS, RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED MONDAY, 9 SEPTEMBER 2002
FILE NO. APPLICATION 468 OF 2002
CITATION NO. 2002 WAIRC 06440
_________________________________________________________________________________________________________

Result Application dismissed
Representation
Applicant Mrs L Adams
Respondent Ms L Gibbs as agent
_________________________________________________________________________________________________________

Reasons for Decision
1 This is an application made pursuant to section 29(1)(b)(ii) of the Industrial Relations Act, 1979 (�the Act�). The application

was made against Mr Phillip Harvey � WA Bins. The respondent�s name was amended following conference on 15 May
2002 to Arum Investments Pty Ltd t/a WA Bins. Mr Adams claims the following�

1. $348 Holiday pay (24 hrs) @ $14.50 per hour
2. $623.50 43 hours overtime @ $14.50 per hour
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3. $257.37 17.75 hours @ 14.50 � short paid from pay period commencing 25/01/02 and ending 31/01/02
4. $10.87 � short paid ¾ of an hour on Saturday 12 January 2002.

2 Mr Adams worked for WA Bins as a solo driver delivering and picking up skip bins from 10 December 2001 to 31 January
2002. He says prior to commencement he was interviewed by Mr Harvey and was asked to commence work the following day.
It was agreed he would commence work the following Monday. He says that Mr Harvey advised him that he would be paid for
a 40 hour week, and would always be paid for a 40 hour week, although in winter when work dropped off he would still be
paid for 40 hours. He was also to be paid overtime on a Saturday at the rate of time and a half. His hourly rate was to be
$14.50 per hour. He says there was no discussion of probation or a trial period to be worked. There was also no mention made
of notice to be provided by the employer or the employee.

3 Mr Adams says he became concerned about the additional hours he was working on a regular basis without being paid. He
wanted to raise this issue with Mr Harvey but did not have the opportunity as they were both busy. Mr Adams says each day he
kept a record in a notebook of the hours he had worked. The notebook is [Exhibit DA2]. Mr Adams also produced a summary
of the hours he worked and the hours he was paid for [Exhibit DA4]. On 30 January 2002 he was unhappy about not being paid
for the additional hours and he was not prepared to go back to work until the matter had been settled with Mr Harvey. He rang
Mr Harvey that evening, the discussion did not go well, and Mr Adams decided not to return to work until he had been paid for
his additional hours.

4 Mr Adams then sent a letter to Mr Harvey on 4 February 2002 [Exhibit DA1]. The letter reads as follows�
�Dear Phillip,
Further to conversations with Margaret and Vicki from McAuley Employment and Training, below is all relevant
information regarding my employment with W.A. Bins.
I was employed by yourself from the 10th December, 2001 to work a 40 hour week on a full time basis.
Up until the conclusion of pay period ending 24/01/02 and subsequently the cessation of my employment with you, I
have worked a total of 43 hours in excess of my normal 40 hour week and have not been paid.
e.g.�
From pay period ending 13/12/01 to pay period ending 24/01/02�
43 hours @ $14.50 p/h - $623.50 gross
From pay period commencing 25/01/02 and ending 31/01/02 I have been short paid 17.75 hours�
17.75 hours @ 14.50 p/h - $257.37 gross.
On Saturday 12/01/02 I worked at time and a half and have been short paid 0.75 of an hour�
0.75 hour @ $14.50 - $10.87 gross
I am also entitled to about 3 days holiday pay�
24 hours @ $14.50 p/h - $348.00 gross
I am requesting the following�
1) Above income to be reimbursed.
2) A correctly detailed payslip for week ending 31/01/02.
3) Tax Declaration of which I was never given even though tax has been deducted from each pay.
4) Separation Certificate
5) Group Certificate
6) Rectify my Superannuation.

Contributions as per my payslips have been made into A.M.P. Super Fund. I have not signed any paperwork
regarding same, and after conversation with A.M.P. found that no contributions have been made on your behalf.

* Please find enclosed my time sheet and all copies of payslips for your purusal.
Detailed list of gross monies still owing are itemized below:-
43.00 hours @ $14.50 p/h - $623.50 gross
17.75 hours @ $14.50 p/h - $257.37 gross
00.75 hours @ $14.50 p/h -  $10.87 gross
24.00 hours @ $14.50 p/h - $348.00 gross (Holiday Pay)
Total monies owed:-   $1,239.74 gross
Also note that all hours on my time sheet have been worked straight through and that no lunch breaks have been taken.
Therefore you are up on all my time for my lunch breaks.
In conclusionn I wish to add that I consider myelf a hard worker. References from previous employers would confirm
this. I infact enjoyed the work I was doing for you.
I only want what is fair, and that is to be paid correctly for the hours that I have worked.
I am also a trusting person and expected that you as my employer would do the right thing by me.
Your workshop keys have been returned to Vicki at McAuleys Employment and Training as requested.
If these matters have not been cleared up within 14 days from date of this letter, I will be forwarding a copy of this letter
and all relevant information to individual authorities.
Yours sincerely,
Dion Adams.�

5 Mr Adams did not get satisfaction from this letter and lodged an application in the Commission. Attached to Mr Adams�
application was also a record of payslips which he received from Arum Investments Pty Ltd whilst employed there. These
payslips show that for the pay period ending 31 January 2002 he was paid $400.40 gross. He says he does not know what this
amount was for. On these payslips Mr Adams has also marked that he should have been paid for 8 ¾ hours not 7 ½ hours for
overtime he worked on Saturday, 12 January 2002. In his evidence he says this amount was paid in the following pay.
Mr Adams says the employment relationship did not end on good terms.
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6 Mr Phillip Harvey is the Business Manager for Arum Investments and was responsible for running the business, WA Bins. His
evidence is that his pay week runs from Thursday to the following Wednesday and payments are made by direct credit on
Thursdays. He interviewed Mr Adams for the job and at that time showed him around the operation and all that was involved
with his work. At that time he says they agreed that Mr Adams would be paid $580.00 gross a week which amounts to about
$14.50 per hour. Mr Harvey says this is well above the award (that is the Transport Workers General Award); albeit WA Bins
is not covered by an award. It was agreed that Mr Adams would be paid overtime on a Saturday at the rate of time and a half.
As the business is busy in summer and not as busy in winter, it was agreed that Mr Adams would be always paid for a 40 hour
week even on days when he worked less than 8 hours. He says this practice operated with each of his employees so that they
received a regular weekly wage even though they worked more hours in summer and less hours in winter. He says that he also
advised Mr Adams at the time that if his employment was terminated he would be paid one week of notice or alternatively
would be paid in lieu of notice for 1 week. If Mr Adams wished to resign his employment he had to give one week�s notice or
alternatively would forfeit one week of pay.

7 Mr Harvey says that running sheets were required to be filled out indicating start and finish times. However, not much
attention was paid to these as employees were paid for a regular 40 hour week. Mr Harvey says that payment of annual leave
was not discussed at interview at any time. Mr Harvey says that on Wednesday night, 30 January 2002 at about 8:30pm Mr
Adams rang him. Mr Adams was �charged up� and not his normal self. He was not happy that he was not being paid overtime
and Mr Harvey told him that they would discuss it the next morning. Mr Adams was abusive and hung up the telephone. Mr
Adams telephoned Mr Harvey again on 1 February 2002. Mr Harvey says Mr Adams was again abusive and Mr Harvey asked
Mr Adams to come and see him. Mr Adams did not do so. Mr Harvey says he telephoned the Chamber of Commerce and
Industry and was advised to pay Mr Adams $400.40 for the last week pursuant to the Minimum Conditions of Employment Act
1993.

8 Under cross-examination Mr Harvey says that he did not believe the initial hours worked in summer to be excessive. He had
told Mr Adams that he was initially under a trial period and would renegotiate wages after the trial period. Mr Adams did not
raise any issue with him until the night of 30 January 2002. Mr Harvey says also that superannuation has been paid to HSE
Plus Superannuation fund on behalf of Mr Adams.

9 It is clear from the evidence of both Mr Adams and Mr Harvey that Mr Adams chose to leave his employment on 30 January
2002 as he was unhappy about not being paid for the number of hours, in excess of 40 hours, which he had worked. It is also
clear from the evidence of Mr Adams and Mr Harvey that the arrangement was that Mr Adams would be paid each week for a
40 hour week regardless of the hours worked. The rationale being that in summer during peak time an employee worked more
hours and in winter worked less hours. It is also clear from the evidence of both witnesses that overtime was paid for each hour
worked on the Saturday at time and a half based on an hourly rate of $14.50 per hour. These are the basic terms of the contract
on the evidence of both the applicant and respondent.

10 In essence, given the evidence of Mr Adams alone, it is difficult to see how the claim for $623.50 for excess hours and
$10.87 for overtime can be made out. The contractual arrangement was clearly one where additional hours were worked during
peak period, and albeit lesser hours were worked during non busy periods, payment would always be made for a 40 hour week.
It is clear that Mr Adams did work hours in addition to 40 hours per week and this is not challenged by the respondent. Mr
Adams says he only wants to be paid for hours that he worked. The difficulty he faces is on his own evidence that is not the
contractual arrangement that he entered into. It is also clear on his own evidence that at no time did he raise this issue with Mr
Harvey until the conversation on 30 January 2002. At that stage he was so concerned about the lack of payment that he had
decided that unless the situation could be rectified he was not returning to work. That conversation clearly did not end to Mr
Adams� satisfaction and he did not return to work. Whilst it might have appeared reasonable to him on the face of it that he be
paid for each hour he worked, that is not the contractual arrangement which he entered into. On this basis I would reject this
part of the claim. The amount of $10.87 claimed in overtime, Mr Adams says was made up in the following pay. Whilst this is
not apparent from the payslips Mr Adams provided this evidence on two occasions. In that sense it is difficult to see that his
claim is made out on the basis of his own evidence. I reject this part of the claim also.

11 There is a dispute in evidence between Mr Adams and Mr Harvey regarding whether notice was mentioned at the beginning of
the contract. There is no dispute that Mr Adams left his employment without providing notice. Having witnessed Mr Adams
and Mr Harvey giving their evidence, I would favour the evidence of Mr Harvey. Whilst I do not doubt the frankness with
which Mr Adams came forward and provided his evidence, I am confident that Mr Harvey likewise has been frank in his
evidence and it is my impression that he has a clearer grasp of the arrangements which were agreed at the time. In that sense I
find that the contract included a provision for one week of notice, and should the applicant leave his employment without
providing notice he would forfeit a week of pay. The respondent then on instruction from his agent paid Mr Adams $400.40 for
his final week. Mr Adams claims the difference between this amount and the amount he believes he should have received.

12 On Mr Harvey�s evidence, which I accept, the respondent was entitled under the contract to deduct one week of pay due to the
absence of notice given by Mr Adams. Presumably, the respondent then on advice, paid the legal minimum rate of pay for that
week which was worked, as the deduction was not translated into writing as per s17D of the Minimum Conditions of
Employment Act 1993 (MCE). I find that Mr Adams has not proven his case in relation to the claimed amount of $257.37.

13 Lastly, Mr Adams claims a payment of $348.00 for annual leave. The respondent says that the Commission does not have
jurisdiction to award the amount. The evidence is that annual leave was not agreed on formation of the contract and I so find.
Mr Adams would be entitled to annual leave under the provisions of s23 of the MCE Act. This entitlement can be enforced
through the Industrial Magistrate and hence I do not have power to award the amount claimed.

14 For all of the reasons given I would dismiss the application.
_________

2002 WAIRC 06441
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES DION RYAN ADAMS, APPLICANT
v.
ARUM INVESTMENTS PTY LTD T/A WA BINS, RESPONDENT

CORAM COMMISSIONER S WOOD
DATE OF ORDER MONDAY, 9 SEPTEMBER 2002
FILE NO. APPLICATION 468 OF 2002
CITATION NO. 2002 WAIRC 06441
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_________________________________________________________________________________________________________

Result Application dismissed
Representation
Applicant Mrs L Adams
Respondent Ms L Gibbs as agent
_________________________________________________________________________________________________________

Order
HAVING heard Mrs L Adams on behalf of the applicant and Ms L Gibbs on behalf of the respondent, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the application be and is hereby dismissed.
(Sgd.) S. WOOD,

[L.S.] Commissioner.

____________________

2002 WAIRC 06386
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES DAWN SALLY ALONE, APPLICANT
v.
NEEDAC LTD, RESPONDENT

CORAM COMMISSIONER J L HARRISON
DATE TUESDAY, 3 SEPTEMBER 2002
FILE NO. APPLICATION 367 OF 2002
CITATION NO. 2002 WAIRC 06386
_________________________________________________________________________________________________________

Result Application alleging unfair dismissal upheld and order for reinstatement without loss of entitlements
issued

Representation
Applicant Mr S Bibby (as agent)
Respondent Mr R Ruyter
_________________________________________________________________________________________________________

Reasons for Decision
1 This is an application by Dawn Sally Alone pursuant to s.29 (1)(b)(i) of the Industrial Relations Act, 1979 (�the Act�). Ms

Alone (�the applicant�) alleges she was unfairly dismissed from her employment as a Women�s Supervisor with NEEDAC Ltd
(�the respondent�) on 18 February 2002. The respondent claims that there was no unfair dismissal, as the applicant was
summarily terminated for gross misconduct.

2 The respondent called Mr Richard Bennell, Chairperson of the Executive Committee of NEEDAC Ltd, the respondent�s
governing body, to give evidence. Mr R Bennell has held that position for 10 months. He is also an employee of the
respondent.

3 Mr R Bennell gave evidence he attended a meeting at the respondent�s premises on 5 February 2002, arranged by the
Australian Services Union (�the union�) to discuss issues in relation to the respondent�s employees. One issue was in relation
to the applicant and her ongoing employment. In attendance at the meeting was the applicant, Mr Rob Ruyter the respondent�s
CDEP Manager, Mr Lennard Wallam, a Union representative and Ms Violet Pickett. As a number of CDEP participants were
waiting to commence a meeting in the hall downstairs, Mr R Bennell said to the applicant, �Shouldn�t you be worried about
what�s supposed to be happening downstairs? You know, there�s people down there waiting for you to conduct a meeting
which you are the senior supervisor of,� (Transcript page 9). It was Mr R Bennell�s evidence that the applicant responded by
telling Mr R Bennell to shut his mouth. Mr R Bennell responded in return telling the applicant to shut her mouth. The meeting
finished soon after this altercation. Under cross-examination Mr R Bennell conceded that he told the applicant that she should
attend the meeting of participants because he did not see the discussion of the applicant�s ongoing employment as being
important.

4 Mr R Bennell also gave evidence that there were issues discussed at this meeting apart from the ongoing employment of the
applicant. One of these issues concerned CDEP participants paying into a funeral fund.

5 Mr Len Wallam gave evidence. He is employed as one of the respondent�s Senior Project Officers and is a member of the
respondent�s Executive Committee. He worked with the applicant when she was employed by the respondent. Mr Wallam was
present in the respondent�s office when the meeting involving the respondent, the union and the applicant took place on
5 February 2002. In his view, the meeting was amicable until there was an altercation between the applicant and Mr R Bennell.
Mr Wallam recalled the applicant saying to Mr R Bennell, �Speak when you�re spoken to� (Transcript page 16).

6 On 15 February 2002 Mr Wallam attended Mr Ruyter�s office. Whilst he was speaking to Mr Ruyter, Mr Ruyter�s secretary
advised him that the applicant wanted to speak to him. Mr Wallam advised Mr Ruyter that a meeting should not take place,
given Mr Ruyter had told him about problems which had occurred the previous day at a meeting between the applicant and Mr
Ruyter. In his view it was desirable that other members of the respondent�s Executive Committee be present. On this basis, Mr
Ruyter advised his secretary to tell the applicant that he was not to be disturbed. Subsequent to this, the applicant, her father Mr
Henry Bennell, and the applicant�s sister Ms Isla Belotti came into the room uninvited. It was Mr Wallam�s evidence that the
applicant spoke to Mr Ruyter in an angry and raised voice. She canvassed issues in relation to her job and problems in relation
to the non re-instatement of the applicant�s sister, Ms Bennell. Mr Wallam told the applicant this was not the way to do things.
Mr H Bennell became involved, and slammed his walking stick near Mr Ruyter and expressed disgust about the respondent�s
treatment of his daughter, Ms Bennell. Mr Wallam again told the applicant that this was not the proper way to do things. Ms
Belotti then became involved in the discussion. Subsequent to this, things quietened down and the family left. Mr Wallam then
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said to Mr Ruyter that something had to be done as the behaviour of the applicant could not be tolerated. Mr Wallam also
stated that in his view, the applicant could not remain as an employee of the respondent.

7 Under cross examination Mr Wallam confirmed that from time to time CDEP participants were given warnings over serious
issues, but dismissal did not always occur. Mr Wallam was also aware that occasionally there is family involvement in order to
resolve issues when disciplinary proceedings are instituted against employees of the respondent.

8 At the meeting on 5 February 2002, Mr Wallam confirmed that there was no swearing or physical abuse. He confirmed that
during that meeting there was discussion about the way in which the applicant was to be appointed to her position and that her
job could possibly be at risk if the process changed.

9 Under cross-examination Mr Wallam confirmed that the applicant spoke in an unfriendly manner at the meeting on
15 February 2002 when she raised issues in relation to concerns about the treatment of Ms Bennell. It was Mr Wallam�s view
however, that the applicant had crossed a boundary and was conducting herself unprofessionally by being in attendance in her
supervisor�s office and behaving in this particular way. He confirmed that no warning was issued to the applicant subsequent
to this meeting.

10 Mr Rob Ruyter gave evidence. He has been the CDEP Manager for the respondent for approximately 4 years and 3 months.
The applicant asked Mr Ruyter to meet with her on 14 February 2002 to discuss the way in which her sister Ms Bennell had
been treated. It was Mr Ruyter�s evidence that the applicant condemned the decision of the Executive Committee not to
reinstate Ms Bennell and told Mr Ruyter that the Executive Committee were a �mob of black bastards� and told him �You can
get effed. You make me sick, the whole effing lot of you� (Transcript page 29).

11 It was Mr Ruyter�s view that the behaviour of the applicant at the meeting on 5 February 2002 did not constitute behaviour that
would necessitate a warning, therefore a warning was not given to the applicant.

12 Mr Ruyter confirmed that the applicant had never received any disciplinary warnings throughout her employment with the
respondent. However, it was Mr Ruyter�s view that the applicant�s behaviour at the meetings on 14 and 15 February 2002,
taken together, was behaviour sufficient to warrant summary termination.

13 Mr Ruyter confirmed that the respondent had a disciplinary procedure which had been operative in February 2002 (Exhibit
A1).  Pursuant to this procedure the respondent�s Executive Committee held a meeting, subsequent to the meeting in Mr
Ruyter�s office on 15 February 2002, and decided that the behaviour of the applicant constituted gross misconduct and thus the
Executive Committee decided to terminate her employment. In their view, no warnings were necessary as it was clear that
gross misconduct had occurred.

14 Mr Ruyter terminated the applicant at the respondent�s office on 18 February 2002, by handing her a letter of termination
(Exhibit A2). He gave evidence that even though he wanted to discuss the termination, the applicant did not want to and told
Mr Ruyter to leave.

15 Mr Ruyter gave evidence that under the respondent�s disciplinary procedure (Exhibit A1), an employee can seek reinstatement
3 months after termination. Even though the applicant sought reinstatement with the respondent after 3 months, it was Mr
Ruyter�s view that because proceedings were pending in relation to her dismissal, reinstatement was not appropriate. Thus no
reinstatement of the applicant eventuated. The applicant�s position has since been advertised and filled.

16 In summary, Mr Ruyter stated that the respondent relied on the applicant�s behaviour on 5, 14 and 15 February 2002 in order
to effect her termination. In respect to these incidents Mr Ruyter gave evidence that no counselling had been given and nothing
was put in place to discuss these issues with the applicant.

17 Ms Violet Pickett, the applicant�s sister, gave evidence for the applicant. She was employed by the respondent as a Senior
Project Officer between March 1999 and March 2002. Ms Pickett was responsible for overseeing CDEP projects covering
approximately 400 employees. She oversaw work crews and worked with senior supervisors.

18 Ms Pickett gave evidence that whilst she was employed with the respondent it had been the respondent�s practise that an
employee was not automatically terminated when found to have committed gross misconduct. Ms Pickett cited the issue of a
Mr Johns who had been given a warning in relation to a fraudulent act and was told that this was a first and final
warning. Mr Johns again breached his contract of employment soon after being issued with this first and final warning
however, he was not terminated. Mr Pickett gave instances of other employees who were not terminated after committing acts
of misconduct such as fighting at the workplace.

19 Ms Pickett gave evidence that at the meeting on 5 February 2002, Mr R Bennell kept on interrupting the discussions. Ms
Pickett confirms that the applicant told him to shut up and that Mr R Bennell responded in the same way in return.

20 Ms Pickett gave evidence that on the afternoon of 14 February 2002 she was in her office when the applicant spoke to Mr
Ruyter. After that meeting, when the applicant left Mr Ruyter�s office she approached Ms Pickett. It was her evidence that the
applicant was not upset or distressed subsequent to that meeting. After the meeting on 18 February 2002 when the applicant
was terminated by Mr Ruyter, Ms Pickett stated that the applicant very upset as a result of her termination.

21 Ms Pickett confirmed that she had a good working relationship with Mr Ruyter however, in her view he did not apply the
respondent�s disciplinary procedures consistently. Ms Pickett confirmed that it was common for aboriginal families to become
involved in disciplinary issues arising at the workplace.

22 Mr Desmond Dann gave evidence. He is currently Projects Manager and Assets Manager with the respondent. Mr Dann was
terminated by the respondent on 22 May 2002, but has since been reinstated. He confirmed that he was in attendance at the
premises where Mr Ruyter�s offices are on 14 February 2002, and that after the applicant met with Mr Ruyter she did not seem
upset or distressed.

23 The applicant gave evidence on her own behalf. The applicant was employed by the respondent from 24 November
1997 working 2 days a week. On 14 May 2001 the applicant became the respondent�s Women�s Supervisor, working 4 days a
week. She dealt with problems in relation to women working on the respondent�s CDEP projects. The applicant stated that she
was aware of the respondent�s disciplinary procedures, and that it was the respondent�s policy to issue warnings if an employee
behaved improperly.

24 The applicant confirmed that on 5 February 2002 she had organised a meeting of CDEP participants to discuss the issue of
impending changes to the way in which supervisors were appointed. At a meeting with Mr Ruyter and others, held prior to
meeting with the CDEP participants, the applicant expressed concern to Mr Ruyter about the foreshadowed policy change of
the respondent to allow CDEP participants to choose supervisors. This was because in her view the best person for the position
was not always chosen because people sometimes voted along family lines. At the meeting the applicant was stating that this
change would cause problems, when Mr R Bennell interrupted her. The applicant told him to shut up and Mr R Bennell
responded in a similar vein. The applicant did not receive a warning for her behaviour at this meeting.

25 On 14 February 2002 the applicant stated that she went to visit Mr Ruyter in his office in relation to her sister Ms Bennell not
being reinstated. Mr Ruyter informed her that at a meeting of the Executive Committee, a decision had been made not to
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reinstate Ms Bennell. The applicant stated that she believed the decision was unfair as the Executive Committee was not being
consistent as it was her understanding that people were not turning up to work but were still being paid by the respondent, and
the Executive Committee allowed this situation to continue. The applicant said that their decision was unjust and then left Mr
Ruyter�s office. She went downstairs and spoke to Ms Pickett and Mr Dann.

26 On 15 February the applicant�s father Mr H Bennell instructed her to arrange a meeting with Mr Ruyter. As the applicant is Mr
H Bennell�s carer and he is an Aboriginal Elder, she stated that she had no option but to arrange this meeting. The family,
including Mr H Bennell and Ms Belotti, attended the respondent�s offices and asked the secretary if they could see Mr Ruyter.
Mr Ruyter said he was too busy, and the family waited. Mr H Bennell became impatient and asked the secretary to check again
and see whether a meeting could take place. Soon after Mr H Bennell started walking up the stairs to Mr Ruyter�s office with
the applicant and Ms Belotti accompanying him, as Mr H Bennell required assistance. They entered the office together. Mr
Ruyter was in the room with Mr Wallam. The applicant conceded that Mr H Bennell bashed his walking stick on the desk near
to Mr Ruyter, claiming he wanted to know what was going on with the re-instatement of his daughter Ms Bennell. Mr Wallam
stated that the Directors of the Executive Committee had made their decision. Mr Wallam then had an altercation with Mr H
Bennell. Subsequent to this the applicant and her family left Mr Ruyter�s office.

27 Mr Ruyter visited the applicant at work on 18 February 2002 and handed the applicant a letter of termination (Exhibit A2) and
was asked to leave the premises. She asked Mr Ruyter why three warnings had not been given to her in line with the
respondent�s disciplinary policy. The applicant became upset at being terminated.

28 The applicant approached Mr Ruyter approximately 3 months after being terminated and sought reinstatement with the
respondent to a non-supervisory position involving 2 days per week employment. Mr Ruyter informed her that she would only
be reinstated if the present proceedings were dropped.

29 Since the termination it has been very difficult for the applicant to obtain work. She has approached several places but has been
unable to obtain full-time work. The applicant has worked on average 1 day a month and in total she has worked 6 days
earning $55 per day. She has also received some Centrelink payments.

30 The dismissal has been very stressful for the applicant. The applicant has had to seek medical assistance and has been on
antidepressants and sleeping tablets. Doctors� certificates were tendered in support of this contention (Exhibit A10 and Exhibit
A11). As the applicant is a single parent, the termination has had a dramatic effect on her economic situation and there has
been substantial loss of self esteem. Rumours have been spreading in the community about the applicant�s swearing and she
has found this distressing.

31 The applicant is seeking reinstatement and does not believe that this presents a problem to the respondent.
32 Under cross examination the applicant maintained that she did not swear at Mr Ruyter at the meeting on 14 February 2002,

neither did she make any derogatory comments about the Executive Committee of the respondent.
Submissions

33 It was the applicant�s position that her behaviour in relation to the events relied upon to terminate her did not warrant summary
termination. The applicant maintains that at no stage did she behave in such a way that would warrant summary or any
termination. Further, the applicant maintains that given the dramatic effects of termination on a CDEP participant, and given
that termination was regarded as a last resort by the respondent she should not have been terminated. Even if the events
occurred as the respondent stated other options could have been canvassed instead of termination given the applicant was a
long term employee with an unblemished record of behaviour and performance.

34 The respondent states that the behaviour of the applicant at the meetings held on 5, 14 and 15 February 2002 was sufficient to
warrant summary dismissal. The behaviour the applicant displayed towards the respondent�s Executive Committee members as
well as Mr Ruyter, who was her supervisor, was such that it was inappropriate for her to remain employed with the respondent,
particularly given that she was a senior employee of the respondent.

Issues and Conclusions
35 This dismissal was summary in nature.
36 The question whether a person is guilty of misconduct justifying summary dismissal is essentially a question of fact and

degree. (see: Robe River Iron Associates v Construction, Mining, Energy, Timberyards, Sawmills and Woodworkers Union of
Australia � Western Australian Branch & Ors (1995) 75 WAIG 813 at 819), and the onus is on the employer to justify the
dismissal. In most cases the employee should be given an opportunity to defend allegations made against them. In Bi-Lo Pty
Ltd v Hooper (1992) 53 IR 224 at page 229 the Full Bench of the South Australian Commission observed�

�Where the dismissal is based upon the alleged misconduct of the employee, the employer will satisfy the evidentiary
onus which is cast upon it if it demonstrates that insofar as was within its power, before dismissing the employee, it
conducted as full and extensive investigation into all of the relevant matters surrounding the alleged misconduct as was
reasonable in the circumstances; it gave the employee every reasonable opportunity and sufficient time to answer all
allegations and respond thereto; and that having done those things the employer honestly and genuinely believed and had
reasonable grounds for believing on the information available at that time that the employee was guilty of the misconduct
alleged; and that, taking into account any mitigating circumstances either associated with the misconduct or the
employee�s work record, such misconduct justified dismissal. A failure to satisfactorily establish any of those matters will
probably render the dismissal harsh, unjust or unreasonable.�

37 On the facts as I find them I am satisfied, at least on balance, the respondent has not demonstrated that the applicant was guilty
of gross misconduct justifying summary dismissal. Further, I am satisfied that the applicant was treated unfairly and harshly
because she was not given any opportunity to defend herself against the allegations relied upon to effect the termination. She
was not afforded �a fair go all round� (see Undercliffe Nursing Home v Federated Miscellaneous Workers� Union of Australia,
Hospital, Service and Miscellaneous, WA Branch (1985) 65 WAIG 385).

Credibility
38 There were two areas of dispute in relation to this matter. This involved what transpired at the meeting between the applicant

and Mr Ruyter on 14 February 2002 and the events at the meeting of 15 February 2002. I carefully observed the witnesses
giving evidence. In relation to the relevant meetings, I am inclined to accept the evidence of the applicant over the evidence
given on behalf of the respondent.

39 I do so on the basis that the evidence of the applicant was given in a clear, considered and direct manner and her evidence was
unshaken in cross-examination. Her evidence of events subsequent to the meeting of 14 February 2002 was corroborated by
Ms Pickett and Mr Dann. I find that it is unlikely that the applicant used the language that Mr Ruyter accused her of at the
meeting of 14 February 2002. I take into account that the applicant had no previous warnings for using foul or abusive
language during her lengthy period of employment with the respondent, nor was she accused of using foul and abusive
language at the meeting in Mr Ruyter�s office on 15 February 2002.
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40 I accept Mr Wallam�s evidence. Even though his version of events in relation to the meeting of 15 February 2002 varied
slightly from the evidence of the applicant on this issue, in my view, Mr Wallam gave his version of events to the best of his
recollection.

41 In relation to Mr Ruyter�s evidence, even though he unhesitatingly relayed his version of events at the meeting with the
applicant on 14 February 2002, and had mentioned this meeting to Mr Wallam, in relation to this issue I prefer the evidence of
the applicant, given my views on the way in which she presented her evidence, the history of the applicant�s employment with
the respondent in relation to disciplinary matters and the weight of evidence in her favour.

Findings
42 Based on my views on witness credibility I make the following findings. I find the applicant was initially employed by the

respondent to work 2 days per week from 24 November 1997. The applicant�s employment changed to 4 days per week on
14 May 2001 when the applicant was appointed as a Women�s Supervisor with the respondent under the CDEP program.

43 I find that since November 1997 the applicant did not receive any disciplinary warnings.
44 I find that a meeting took place on 5 February 2002 at the respondent�s premises and there was a minor altercation between the

applicant and Mr R Bennell, Chairperson of the Executive Committee of the respondent, and a fellow employee of the
respondent. I find that the incident was so minor that neither the applicant nor Mr R Bennell were reprimanded or given a
warning. As the incident was minor I find that it is not appropriate for the respondent to rely on the applicant�s behaviour at
that meeting in respect of the termination.

45 I find that a meeting took place on 14 February 2002 between the applicant and Mr Ruyter, CDEP Manager for the respondent.
The applicant requested a meeting with Mr Ruyter to discuss the treatment of Ms Bennell.

46 I find that at this meeting the applicant was informed that the Executive Committee would not reinstate Ms Bennell.
47 On the balance of probabilities, and given my comments on witness credit, I find that the applicant did not use abusive

language towards the Executive Committee at this meeting. There was no evidence to corroborate Mr Ruyter�s assertion that
the applicant used derogatory words about the Executive Committee, apart from Mr Wallam mentioning that he was told by
Mr Ruyter that this meeting had occurred. The applicant denied using any abusive language at this meeting and I accept her
evidence on this issue. When she left Mr Ruyter�s office the evidence of Mr Dann and Ms Pickett was that the applicant was
not agitated or distressed subsequent to this meeting. If the language that Mr Ruyter claims was used at that meeting was in
fact used by the applicant, in my view, some distress or emotion would have been shown by the applicant subsequent to the
meeting. On the basis of the corroborating evidence, and given that the applicant has never been disciplined for foul and
abusive language previously, I accept the applicant did not use the words Mr Ruyter claims were used at the meeting on
14 February 2002. Therefore, it follows I find that the applicant did not behave inappropriately at this meeting.

48 I find that there was a meeting on 15 February 2002 in Mr Ruyter�s office. In attendance at the meeting was the applicant, Mr
H Bennell, Ms Belotti, Mr Wallam and Mr Ruyter. I find that the applicant arranged this meeting with Mr Ruyter on the
instructions of Mr H Bennell in order to discuss problems in relation to Ms Bennell�s employment. As he is an Aboriginal
Elder, I accept the applicant�s evidence that she had no alternative but to arrange the meeting. I find that the applicant and her
family were not invited to be in attendance in Mr Ruyter�s office, and after requesting a meeting and being refused, they
entered Mr Ruyter�s office uninvited. I find that, even though the applicant may have made some reference to the possibility of
losing her own position, and may have raised her voice during the initial stages of the meeting, the main issue of the meeting
was that there was to be no reinstatement of Ms Bennell by the respondent. I find that at the meeting Mr H Bennell engaged in
disruptive behaviour and bashed his walking stick on Mr Ruyter�s desk. I also find that Mr Wallam had an altercation with Mr
H Bennell. I find that subsequent to the issue of Ms Bennell�s reinstatement being canvassed, the family left.

49 In my view, if one accepts Mr Wallam�s version of events, which I do not, the behaviour of the applicant at this meeting did
not constitute a breach of her contract of employment warranting summary termination. Even though there was an altercation
on 15 February 2002 and the applicant was in attendance at the meeting this meeting was in relation to Ms Bennell and not the
applicant. I accept that it may have been inappropriate for the applicant to enter Mr Ruyter�s office on 15 February
2002 uninvited and also to raise the issue of Ms Bennell�s employment in the way she did however, given I accept the
applicant�s version of events, in my view her actions did not constitute gross misconduct, sufficient to warrant summary
termination.

50 I find that after this incident, Mr Ruyter put to the respondent�s Executive Committee that the applicant�s contract of
employment should be summarily terminated, on the basis of her behaviour at the meetings on 5, 14 and 15 February 2002.
The Executive Committee accepted Mr Ruyter�s recommendation.

51 I find that on 18 February 2002, Mr Ruyter visited the applicant at work and handed her a termination letter (Exhibit A2).
52 I find there was no discussion between Mr Ruyter, the Executive Committee and the applicant prior to the decision being made

to summarily terminate the applicant. The applicant was given no opportunity to put her version of events to the Executive
Committee. In a summary termination of this nature it is appropriate that the applicant be given an opportunity to respond to
the allegations being made against her. As this did not occur the applicant was denied procedural fairness in relation to the
termination. The applicant had no opportunity to counter the respondent�s view that her employment should be terminated. No
opportunity was given to the applicant to canvass alternatives to termination or to put her point of view about whether or not
she should remain employed with the respondent, and/or receive a warning in lieu of termination. Accordingly, I find there was
of a lack of procedural fairness in relation to the dismissal.

53 From my findings, it is clear that I am not convinced that the employer has discharged the onus on it to demonstrate the
applicant breached her contract of employment such as to warrant summary termination. She was also denied procedural
fairness and natural justice in relation to the termination. Thus, I find that the applicant has been unfairly terminated.

54 The applicant is seeking reinstatement to her former position as Women�s Supervisor with the respondent. In this case I believe
that reinstatement to her former position is appropriate.

55 The onus is on the respondent to establish that reinstatement or re-employment is impracticable (Quality Bakers of Australia
Ltd v Goulding (1995) 60 IR 327; Gilmore v Cecil Bros & Ors (1996) 76 WAIG 4434 and (1998) 78 WAIG 1099).

56 The applicant gave evidence that she does not believe that reinstatement to her former position would present a problem to the
respondent. When the applicant approached Mr Ruyter to be reinstated 3 months after termination, Mr Ruyter stated that the
only issue barring reinstatement was her ongoing unfair dismissal application. Further, the evidence demonstrates that it was a
common practice of the respondent to reinstate terminated employees 3 months after termination. Given this and in the absence
of evidence from the respondent against reinstatement occurring, I believe that an order reinstating the applicant to her former
position with the respondent at the time of termination is appropriate in the circumstances.

57 In addition to an order for reinstatement, pursuant to s23A(5) of the Act, I will order the respondent pay to the applicant a sum
of money covering the remuneration the applicant would have earned from the date of termination until reinstatement, less any
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wages received by the applicant during this period. I will also make an order that the respondent reinstate the applicant�s
accrued entitlements and that her service with the respondent be regarded as continuous for all purposes including long service
leave.

58 A minute of proposed order now follows.
_________

2002 WAIRC 06449
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES DAWN SALLY ALONE, APPLICANT
v.
NEEDAC LTD, RESPONDENT

CORAM COMMISSIONER J L HARRISON
DATE OF ORDER TUESDAY, 10 SEPTEMBER 2002
FILE NO/S. APPLICATION 367 OF 2002
CITATION NO. 2002 WAIRC 06449
_________________________________________________________________________________________________________

Result Application alleging unfair dismissal upheld and order for reinstatement without loss of entitlements
issued

_________________________________________________________________________________________________________

Order
HAVING heard Mr S Bibby as agent on behalf of the applicant and Mr R Ruyter on behalf of the respondent the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby�

(1) DECLARES that Dawn Sally Alone was unfairly dismissed from her employment by the respondent on
18 February 2002.

(2) ORDERS that the respondent shall reinstate Ms Alone in its employment, to her former position, as if the contract
of employment had not been terminated on 18 February 2002, within 14 days of the date of this order.

(3) ORDERS that the respondent re-instates Ms Alone�s accrued entitlements and that her service with the respondent
be regarded as continuous for all purposes including long service leave.

(4) ORDERS that the respondent shall pay to Ms Alone an amount of money in respect of remuneration lost by Ms
Alone by reason of the termination of her contract of employment as if she had worked continuously in the
employment of the respondent between 18 February 2002 and the date she is reinstated, less any amount of money
earned by her in this period.

(5) THAT liberty to apply is reserved to the parties to this order in relation to (4) above.
(Sgd.) J. L. HARRISON,

[L.S.] Commissioner.

____________________

2002 WAIRC 06232
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES MICHAEL KENNETH BRYANT, APPLICANT
v.
MR RON STANLEY/MR PETER STANLEY, WESTLAW SECURITIES PTY LTD T/A
COMMUNIQUE COMMUNICATIONS, RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED FRIDAY, 16 AUGUST 2002
FILE NO. APPLICATION 1488 OF 2001
CITATION NO. 2002 WAIRC 06232
_________________________________________________________________________________________________________

Result Application dismissed
Representation
Applicant Mr N Friedman of Counsel
Respondent Mr D Eley of Counsel and Mr W Vogt of Counsel
_________________________________________________________________________________________________________

Reasons for Decision
1 This is an application made on 15 August 2001 pursuant to section 29(1)(b)(i) and (ii) of the Industrial Relations Act,

1979 (�the Act�). In the application Mr Bryant sought the following�
�(1) Payment of previously promised salary and allowances to �retain� me in the event of the proposed sale of the
company being not completed.
(2) Compensation at the discretion of the Commission, for my inability, because of age, to obtain equivalent employment
and for the stress caused to myself and my family.�

The applicant also sought the amounts of $6,000.00, being 6 weeks salary (Gross) and $1,880.00, being 8 weeks allowance for
vehicle as contractual benefits that were allegedly denied. The applicant later sought to quantify his claim, in a letter to the
respondent of 22 January 2002, claiming a total amount of $47,501.77.
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2 Counsel for the applicant at commencement of hearing on 18 February 2002 sought leave to amend the claim in the following
terms�

�M K BRYANT AMENDED STATEMENT OF CLAIM
18-Feb-02

DATE COMMENTS VALUE
$

ACTUAL
$

VARIANCE
$

27/11/00 � 27/4/01 PAID FULL ENTITLEMENTS
30/4/01 � 13/7/01 PROMISED 12 WEEK STANDBY PAY

SALARY AND CAR ALLOWANCE
SALARY + SUPER

CAR ALLOWANCE

12,960.00
2,820.00

6,000.00
940.00

6,960.00
1,880.00

14/5/01 � 8/6/01 LESS TEMPORARY EMPLOYMENT ONE-TEL 3,635.00 3,635.00 3,635.00

16/7/01 � 10/8/01 EXPECTED RETURN TO WORK
SALARY + SUPER 4,320.00 0.00 4,320.00

CAR ALLOWANCE 940.00 0.00 940.00

10/08/2001 4 WEEKS PAY IN LIEU OF NOTICE
SALARY + SUPER 4,320.00 0.00 4,320.00

CAR ALLOWANCE 940.00 0.00 940.00
*unpaid accrued holiday pay 3,500.00 3,500.00

TOTAL CLAIM 19,225.00

nb salary $1000.00 per week
superannuation @ 8%
car allowance $235 per week.

Please note � under sect 23(A) (ba)
I make further claim for six months loss of
Earnings. Stress and hurtfeeling damages

salary 26 weeks 26,000.00
superannuation 2,080.00
car allowance 6,119.00
TOTAL 34,190.00 34,190.00

GRAND TOTAL 53,415.00

3 Mr Bryant was employed by the respondent from 22 November 2000 to he says 10 August 2001 as the Franchise Manager for
the respondent. He was employed on a salary of $1000 per week plus a car allowance of $235 per week. The respondent�s
business involved the establishment and management of the franchise outlets for the sale of mobile telephones. The respondent
had a contract arrangement with Telstra and had a number of franchise outlets, some owned by the company and some under
other franchisees. Mr Bryant was responsible for the management and/or development of these outlets. On 13 March 2001, at a
meeting involving Mr Ron Stanley, the principal director of the respondent, the applicant, representatives from Telstra and two
of the franchisees, Mr Stanley decided to sell the company to the franchisees. It was agreed between Mr Stanley and Mr Bryant
that he would take a paid absence to be on standby pending the sale of the business. The franchisees took early control of the
business and did not require Mr Bryant�s services. It was agreed that if the sale of the business did not proceed then he would
return to work for Communique. It was subsequently agreed that Mr Stanley would pay Mr Bryant for twelve weeks. Mr
Bryant says that the arrangement was that he would be on standby as Mr Stanley expected the sale to fail and wished to retain
Mr Bryant�s services. Mr Bryant says he was to return to Communique once this had occurred. Mr Stanley says that it was
clear the sale was to proceed and Mr Bryant was paid for 12 weeks or until he obtained other employment. It was common
ground that Mr Bryant commenced working for OneTel in May 2001 and finished on 8 June 2001. The evidence is as follows.
MICHAEL BRYANT

4 Mr Michael Kenneth Bryant says that the contract he worked under was as per [Exhibit MKB1], with the confidentiality
provision on page 2 at paragraph 2 being deleted. He took the position with the respondent on the basis of long term
employment and a challenge to grow with the company. There was never any difficulty expressed with his performance. Mr
Bryant says that at the meeting of 13 March 2001, with Telstra and the franchisees, Mr Stanley stated that he had had enough
and he was going to offer the business for sale and that Mr Bryant was on a three year contract and was part of the sale. Mr
Bryant says he was on no such contract.

5 Mr Bryant says that he had several meetings with Mr Stanley and that he had made an offer to sell the business as a bluff as he
knew that the purchasers would be unable to raise the appropriate finance. Mr Bryant states:

�I was concerned, understandably, having just taken on - - or relatively just taken on this role for a longterm period, that
my position would - - would go with - - with the sale of the business. Ron assured me, �Mike,� he said, �They won�t get
the finance and we will be carrying on exactly as before. Don�t worry. It�ll be fine, but what I am going to do is I�m going
to hand over the running of the new stores - -�, this was Gosnells, Thornlie, and Osborne Park, �- - I�ll hand that over to
the franchisees so there really won�t be anything for you to do whilst the sale negotiations are going on. I�ll pay you
12 weeks salary, 12 weeks car allowance.� There were no conditions attached to this, �And in return for which I expect
you to come back and work for me when the sale finally falls through. Is that okay?� I agreed� (Transcript pg 19)
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6 Mr Bryant says that towards the end of April 2001 he had a discussion with Mr Stanley who informed him that �Look, we�ll
have to start that agreement as of now�. Mr Bryant says that he had regular discussions with Mr Stanley who advised him that
there was a high improbability of a financial settlement by the purchasers and that he was to return when the sale fell through.

7 He obtained employment with OneTel on 14 May 2001 and ceased on 8 June 2001, his role was to help wind up the company
and to look after franchisees who had just paid $100,000 to purchase a franchise, also to ensure that staff handed in their
mobile phones. Mr Bryant advised Mr Stanley of his employment with OneTel and that Mr Stanley raised no objection to it.
Mr Bryant said that he was told by OneTel that the job was temporary.

8 On 8 June 2001 Mr Bryant went to see Mr Stanley to advise him that his temporary employment had ceased and to query the
non-payment of his car allowance. The 12 week payment was to include salary and car allowance. Mr Bryant says that he was
advised that he would not be paid the car allowance as he was not using the company vehicle. His evidence is that, �It seemed
incredible to me at the time�. Mr Stanley also advised him that he would no longer pay him anyway as he had obtained
employment with OneTel. Mr Bryant was paid for one further week and then the payments stopped.

9 Between June and July Mr Bryant continued to contact Mr Stanley and was advised the sale had not been finalised and that he
would still come back when the sale fell through. In early August he was advised by Mr Stanley that the sale had fallen
through. Mr Bryant queried when he would be returning to Communique and discussed with Mr Stanley the relocation of the
company to Wanneroo. He indicated to Mr Stanley that this presented no problem to him. He sent through an email to confirm
the conversation with Mr Stanley on 1 August 2001. Mr Stanley advised Mr Bryant that they would be meeting the following
week to discuss his return to work.

10 Mr Bryant attempted to contact Mr Stanley the following week but was unsuccessful and sent through an email on 8 or
9 August 2001, to which there was no response. Mr Bryant rang the following day and spoke to Ms Smith who advised that his
services were no longer required. Following this advice Mr Bryant made application to the Commission.

11 Mr Bryant emphatically denies that he was terminated on 30 April 2001 by Mr Stanley. He does say in response to the
Commission, that he thought that following his discussion with Mr Stanley on 8 June 2001 he was not employed (Transcript
p.79). However, he says he was not dismissed either and had a job to go back to if the sale did not go through. He was
concerned about Mr Stanley�s failure to honour the arrangement to pay him 12 weeks pay.

12 Under cross examination he says that he attended a meeting on 13 March 2001 called by Telstra to resolve the differences
between Mr Stanley and the franchisees. Mr Stanley decided out of the blue that he would sell the business and that Mr Bryant
had to go with the sale as he had a three year contact. On 30 March 2001 he went on to part time work coming into the office
three or four times a week, he denies that he was put on standby for a month.

13 He attended the office on 30 April 2001 and at about 12 noon had a discussion with Mr Stanley. He denies that Mr Stanley said
to him that most of the conditions of sale had been met and it was going through, that the purchasers where standing by their
position of not employing him (Mr Bryant) and that he was to finish that day. He says that the only discussion which took
place was that he was to be paid 12 weeks from 30 April 2001 and that there were no conditions placed upon this payment.

14 Mr Bryant says that his employment commenced with OneTel on 14 May 2001. He has no formal record of employment with
the company. He was employed without a title as a �general factotum�. He denies that he was employed to set up new stores;
he says instead that he was employed to tidy up and bring in mobile phones and handle franchisees who had just paid
$100,000. He says that he was told informally that the company was winding down.

15 Mr Bryant says that he had a meeting with Mr Stanley on 8 June 2001 to advise him that he had been terminated by OneTel,
and to query why he was not being paid the car allowance. He says that he first became aware that he had been terminated was
when he spoke to Ms Smith who advised him that �we don�t need you any more�.
WENDY DI RENZO

16 Wendy Di Renzo gave evidence that her last position was with OneTel as the Manager in Western Australia looking after the
call centre and WA dealers. In early May 2001 there was a requirement to look for someone to relieve her of the dealer
management responsibilities, some interviews were undertaken for the position of Dealer State Manager. The role involved
looking after WA dealers, the stores and the franchise stores. Mr Bryant was interviewed and was available to start work
immediately. She believed that Mr Bryant was not employed elsewhere.

17 Ms Di Renzo said that Mr Bryant spent the first few days of his employment in Sydney and then had a brief induction in Perth.
He was employed on a full time basis as the Dealer State Manager for Western Australia. The company intended to keep Mr
Bryant long term and did not employ part time staff. She says that Mr Bryant was employed to assist with increasing
connections, stores and the opening of franchised stores. On 8 June 2001 the staff were advised that the company was winding
up and that they were to be made redundant. Some staff members remained behind to clean up, Mr Bryant was not one of
these.

18 Under cross examination Ms Di Renzo says that she was not aware of any agenda regarding Mr Bryant�s employment that the
National dealer manager did not want her to know about. She says that Mr Bryant was employed on 11 May 2001 and 2 weeks
later joint administrators were appointed.
RONALD STANLEY

19 Mr Ronald Stanley gave evidence that he is the Managing Director of Westlaw Securities. In early March 2001 he believed
that a franchisee had opened another shop which was in conflict with the franchise agreement, there was a variety of litigation
and subsequently Telstra called a meeting on 13 March 2001 to sort the matter out, during the course of the meeting Mr
Stanley decided to sell the shop sites to the franchisees, which Telstra agreed with.

20 On 19 March 2001 the franchisees took over the stores and by 27 March 2001 Mr Stanley says that they were in complete
control. He says that it had been made clear to Mr Bryant and himself that there was no position for Mr Bryant in the buyout
scheme. Mr Stanley had a discussion with Mr Bryant on 27 March 2001 to say that there would be a lot of ill feeling and that
he should stand down for a while on full pay, while the franchisees sought to obtain finance, they agreed to do this from
30 March 2002.

21 Between 30 March and 30 April 2001 there were quite extensive negotiations between the parties. On 30 April 2001 a meeting
was held during which the franchisees advised that the finance was in place and it was a done deal. Mr Stanley asked each of
the persons at the meeting about the employment of Mr Bryant. They all advised that he had to go.

22 Mr Stanley says that he had a discussion with Mr Bryant on 30 March 2001 advising him that he would be put on paid stand by
for one month and should the sale fall through he would be back with the company. However, by 30 April 2001 the sale was
unconditional and there was effectively no position for Mr Bryant.

23 Mr Stanley says that he took a break from the meeting on 30 April 2001 to speak to Mr Bryant in the following terms�
�Mike, I think they - - they have the finance. It seems to be unconditional. I think we should call it a day and I�ve spoke
with Peter Stanley and we�re prepared to pay you 12 weeks full pay until you - - either 12 weeks or until you find other
employment.� (Transcript pg 96)
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Mr Bryant commented that he would now get serious about finding a job, they shook hands on the matter and Mr Stanley went
back to the meeting and commented to those present that it was �not a very nice thing to do.� Mr Stanley says that the verbal
agreement between himself and Mr Bryant lasted only from 30 March to 30 April 2001

24 Mr Stanley says that he cannot see a reason why the discussion of Mr Bryant�s termination does not appear in the minutes of
the meeting. In an annual monthly meeting with Wayne Thompson he said he was staggered to find out that Mr Bryant had a
job with OneTel. Upon learning of his employment with OneTel, Mr Stanley ceased the car payments which had been paid for
a period of 4 weeks. Mr Stanley ceased the salary component after 6 weeks, he says that the money continued to be paid due to
a clerical oversight and that it had not been confirmed that Mr Bryant was working for OneTel.

25 Mr Stanley says that he did not respond to emails sent by Mr Bryant as he saw no foundation to respond to and he believed that
Mr Bryant was seeking to establish a �paper trail�. Mr Stanley said that Mr Bryant came into the office to advise that OneTel
had gone broke and he was pretty shaken.

26 Under cross examination Mr Stanley says that he cannot remember making reference to a three year contract for Mr Bryant. He
says that should the sale not go ahead between 30 March 2001 � 30 April 2001 Mr Bryant would return to work, during this
period Mr Bryant was to stay at home on full wages. Also during this time the purchasers were to arrange finance. On 30 April
2001 the purchasers requested further time to raise the finance, Mr Stanley denies that he told Mr Bryant that the purchasers
required more time to raise the finance and to go on standby for 12 weeks.

27 Between 30 March � 30 April 2001 the franchisees were running the operation without Mr Bryant and that the only
outstanding issue of the purchase of the business was the money. On 30 April 2001 Mr Stanley asked whether there was any
position for Mr Bryant and was told there was not. He then walked into Mr Bryant�s office and told him that the sale was going
ahead and that it would be best if he finished up, Mr Bryant�s response was �I would have hoped the deal wouldn�t go through
and I would be given another chance.� Mr Stanley then advised that he would pay Mr Bryant for 12 weeks or until he obtained
fruitful employment.

28 Mr Stanley stated that Telstra had put the pressure on him to sell the franchise and that he believed that the sale price was such
that the franchisees had a 50/50 chance of raising the funds.

29 Mr Stanley under questioning from the Commission stated that Mr Bryant�s final pay was to 8 June 2001. Mr Bryant came into
the office that day to find out about his car allowance that was not being paid. On 8 June 2001 Mr Stanley stopped Mr Bryant�s
pay due to the fact that he had been fruitfully employed by OneTel and had been receiving a benefit from them for 3 weeks.
Under further questioning from Mr Friedman, Mr Stanley said that the only portion of Mr Bryant�s salary to be stopped as a
result of his employment with OneTel was the car allowance.
KIRSTEEN SMITH

30 Ms Kirsteen Smith gave evidence that she is employed as the Administration Manager for the Stanley Group. She stated that
she made various changes to Mr Bryant�s contract such as changing his name and the provisions of maternity leave and how
much he was to be paid. The contract was signed by Mr Bryant and there was nothing crossed out in the contract which she
saw as surprising as Mr Bryant had said that he had some concerns about a clause relating to restraint of trade. Ms Smith took
the signed contract and placed it on Mr Stanley�s desk, she is not sure where the document was filed.

31 In relation to the events of 13 March 2001 she says a meeting was called by Telstra to organise a win/win situation for both
parties and Telstra suggested to Mr Stanley to sell Communique to Mr Thompson. She says that she cannot recall Mr Bryant
being on a 3 year contract being mentioned. On 30 April 2001 there was a further meeting, Mr Stanley advised Ms Smith that
Mr Bryant had been dismissed and that he needed to be paid 12 weeks or until he found another job. She said goodbye to Mr
Bryant on that day, Mr Bryant took her into his office to show her the franchisee agreements, she noticed that he had cleaned
out his desk.

32 Ms Smith was instructed to stop paying Mr Bryant�s weekly car allowance. In June 2001 Mr Bryant contacted the respondent
to speak to Mr Stanley about not being paid the car allowance. She says that Mr Stanley stated to her that he could not believe
the audacity of Mr Bryant.

33 In August 2001 Ms Smith says that she received some �weird communication� from Mr Bryant that she forwarded to Mr
Stanley. To her knowledge Mr Stanley did not respond to Mr Bryant�s emails. On 10 August 2001 Mr Bryant contacted the
respondent to speak to Mr Stanley who was not available. Ms Smith denies that in that conversation she told Mr Bryant that his
services were terminated.

34 Under cross examination Ms Smith concedes that she was not aware of an arrangement between Mr Stanley and Mr Bryant
should the sale to the franchisees fall through, and that she was not present at any discussions between Mr Stanley and Mr
Bryant. She does not recall any discussions with Mr Stanley over Mr Bryant�s group certificate; but she did speak to Mr Bryant
and to the accountant.

35 Ms Smith says that Mr Bryant was terminated on 30 April 2001. She says that she hand wrote the minutes of the meeting of
that day and later typed them out, however they were not finished and the [Exhibit MKB2] is different to the version on her
computer. She first became aware that Mr Stanley was going to terminate Mr Bryant on 30 April 2001.
PETER BODYCOAT

36 Peter Philip Bodycoat gave evidence that he was the accountant for Westlaw and also for the franchisees seeking to purchase
the business. He says that on 30 April 2001 he attended a meeting, he spoke to Mr Stanley who indicated that he had given Mr
Bryant the day off given the nature of the meeting. Mr Bryant�s employment was discussed during the meeting and the
franchisees advised that �We don�t see any need for him. By all means give him his notice�. He believes that sometime after
the meeting Mr Stanley gave Mr Bryant his notice, however he was not present.
JOHN McSHANE

37 John Bruce McShane gave evidence that he has known both Peter and Ron Stanley for 8 or 9 years. He says that Mr Stanley
approached him on 30 April 2001 to assist in the preparation of the heads of agreement for the sale of the business. On the
morning of the 30 April meeting he noticed Mr Bryant sitting in his office. He says that Ms Smith stuck her head into the
boardroom and advised Mr Stanley that Mr Bryant was in his office. Mr Stanley then advised Mr McShane that�

�Oh, he�s come in to see if he wants - - if he�s still got a job.� And he said, �I�m going to have to sack him. I don�t like
doing it because - -� he said, �- - he�s not a bad sort of a bloke and he�s going to find it hard to get employment.�
(Transcript pg 200)

38 Mr Stanley then left the room to speak to Mr Bryant. He returned 10 minutes later and said that he was glad that it was over.
Mr McShane�s understanding was that Mr Bryant�s services had been terminated. During the course of the meeting it was
raised by the purchasers that Mr Bryant�s services would not be required by the purchasers and Mr Stanley advised that that
had been taken care of.
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39 Under cross examination he states that Mr Stanley went to speak to Mr Bryant prior to the meeting commencing. During the
meeting one of the purchasers commented that �we won�t be needing Mike Bryant�, to which Mr Stanley responded by saying
that it had already been taken care of.
PETER RIDGWELL

40 Peter Geoffrey Ridgwell, sales executive at Telstra, gave evidence that his association with Mr Bryant goes back 6 or 7 years
when Mr Bryant was his boss at Telstra Mobilenet. He says that he first became aware of Mr Bryant�s redundancy following a
meeting in or about March 2001 when the sale of the business was first mooted. He says that he had a discussion with
Mr Bryant at the Hyatt or over the telephone, to the effect that an agreement had been reached that the new owners would not
employ Mr Bryant. The sale was going to be completed in 3 months and if it was not �we were back to square one� and that he
(Mr Bryant) was going to continue to get paid for 3 months. He believed on the information that he received in March that Mr
Bryant was no longer employed by Westlaw Securities.

41 Under cross examination he says that from what he had been told by Mr Bryant should the negotiations for the sale fall over
then Mr Bryant would be back employed by the respondent.
CONCLUSIONS

42 This matter rests on whether Mr Bryant was dismissed on 30 April 2001, as Mr Stanley would have it, or alternatively Mr
Bryant was dismissed on 10 August 2001 by Ms Smith, as Mr Bryant would have it. There is also a consideration as to the
nature of the twelve week payment.

43 In simple terms, I doubt that Mr Bryant�s evidence can be relied upon. In giving his evidence he was not direct or believable in
my assessment. The clearest example of this in my mind is his evidence that he took on a role with OneTel as a �general
factotum� to tidy up, bring in mobile phones and handle franchisees who had paid $100,000. He says that he had no formal
record of employment and was told informally that the company was winding down. This evidence on first hearing seemed
improbable and his responses to cross-examination less than convincing. However, this evidence is in direct contrast to that of
Ms Di Renzo who was the State Manager of OneTel at the time. Ms Di Renzo was a very impressive and credible witness. She
exhibited a contract signed by Mr Bryant on 11 May 2001 with OneTel [Exhibit WD1]. Her evidence is that she employed Mr
Bryant on a long term basis to take over some of her responsibilities for dealer management. On 8 June 2001 staff were
advised that OneTel was winding up and they were to be made redundant. Some staff were retained for a short period of time
to assist, but Mr Bryant was not one of them. Mr Bryant says that he went to see Mr Stanley that day to advise him that his
temporary employment had ceased and to query the non-payment of the car allowance.

44 The suggestion to Ms Di Renzo, by counsel for the applicant, is that she would not have known of Mr Bryant�s real role with
the company. This is not at all convincing in my view and is in conflict with the contract which they both signed on 11 May
2001. This is not withstanding Ms Di Renzo�s concession that she may not have known of another arrangement. All of this
leads me to the conclusion that Mr Bryant knowingly commenced in full-time employment with OneTel on 11 May 2001 and
was then unfortunately caught by the demise of that company, like many other staff, some weeks later. In that sense, it is hard
to come to the conclusion that Mr Bryant was somehow leaving himself open to return to the employment relationship with
Communique as he expected the sale of that business to fall through. Instead I consider it more probable that having suddenly
found himself without a job on 8 June 2001 he was intent on seeing whether he could return to Communique.

45 Mr Bryant says that he was told by Ms Smith on 10 August 2001 that his services were no longer required. Ms Smith denies
this and says instead that she was aware that Mr Bryant�s services were terminated on 30 April 2001. Her evidence is that Mr
Stanley advised her of this and told her to pay Mr Bryant for 12 weeks or until he found another job. She says also that Mr
Bryant said goodbye to her on that day and that she noticed that he had cleaned out his desk. I readily accept the evidence of
Ms Smith in preference to that of Mr Bryant. Her evidence was convincing, consistent and unaltered by cross-examination. I
accept that at no time did she advise Mr Bryant that his services had been terminated.

46 The evidence of Ms Smith concerning the termination of Mr Bryant on 30 August 2001 is supported by the evidence of Mr
McShane and to a limited extent by the evidence of Mr Bodycoat. Mr Bodycoat was present at a meeting when the purchasers
of the business advised that they would not require Mr Bryant�s services. Mr McShane says that he had been asked by Mr
Stanley to assist with the sale and was present in the office on 30 April 2001 when Mr Stanley advised that he had to sack Mr
Bryant. He says that Mr Stanley left him to speak to Mr Bryant and he understands that Mr Stanley did terminate Mr Bryant�s
services although he was not present for that discussion.  I do not doubt the evidence of Mr Bodycoat or Mr McShane. They
were both credible witnesses in my assessment. Whilst neither were party to any discussions that may have been had between
Mr Bryant and Mr Stanley, their evidence does lend weight to the view that Mr Bryant�s services were terminated on 30 April
2001.

47 The evidence of Mr McShane and Mr Bodycoat is different in terms of when, during the day of 30 April 2001, Mr Bryant�s
employment was terminated. There is also inconsistency on this point with Mr Stanley�s evidence. Whilst I have weighed
carefully this evidence I do not consider that a finding can be reached other than Mr Bryant�s services were terminated on that
day.

48 I turn then to the evidence of Mr Stanley which in part I admit to having some difficulty comprehending and which I consider
inconsistent in part.  This relates particularly to the issue of the sale of the business and to the payments which Mr Bryant was
to receive. Under cross-examination Mr Stanley appeared reluctant and not particularly clear about either of these issues. He
was however clear in his evidence and under cross-examination concerning the discussion he says that he had with Mr Bryant
on 30 April 2001. He was unequivocal that he advised Mr Bryant on that day that his services would not be required and that
he was to be paid 12 weeks salary or until he found other employment. As I have said the evidence of other witnesses, in
particular that of Ms Smith, Mr Bodycoat and Mr McShane, lends weight to the view that Mr Bryant was dismissed on that
day. Weighing the evidence I would accept Mr Stanley�s evidence generally in preference to that of Mr Bryant. Accordingly, I
find that Mr Bryant was dismissed on 30 April 2001. The arrangement was accepted, given the circumstances of the potential
sale of the business, and there is nothing unfair about the termination. The application would also therefore be out of time.

49 It is clear that Mr Bryant continued to be paid his salary and car allowance after this date. Mr Stanley says this was to operate
for the whole period or until he found another job. Mr Bryant had given good services and he wanted to give him appropriate
payment. This was in effect a notice payment. Mr Bryant says otherwise. He says it was in effect a payment to retain his
services until the sale fell through. I again prefer the evidence of Mr Stanley as being more probable. Albeit the sale has taken
some time to complete, clearly on the evidence there was no job for Mr Bryant at the time and I do not consider his services
were �retained� after 30 April 2001. Likewise I find that the payment was to be for 12 weeks or until he found another job. He
did find another job with OneTel. That is clear from the contract.

50 Given these findings and for the reasons expressed, I would dismiss the application.
_________
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2002 WAIRC 06233
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES MICHAEL KENNETH BRYANT, APPLICANT
v.
MR RON STANLEY/MR PETER STANLEY, WESTLAW SECURITIES P/L T/AS
COMMUNIQUE COMMUNICATIONS, RESPONDENT

CORAM COMMISSIONER S WOOD
DATE OF ORDER FRIDAY, 16 AUGUST 2002
FILE NO. APPLICATION 1488 OF 2001
CITATION NO. 2002 WAIRC 06233
_________________________________________________________________________________________________________

Result Application dismissed
Representation
Applicant Mr N Friedman of Counsel
Respondent Mr D Eley of Counsel and Mr W Vogt of Counsel
_________________________________________________________________________________________________________

Order
HAVING heard Mr N Friedman of Counsel on behalf of the applicant and Mr D Eley of Counsel and Mr W Vogt of Counsel on
behalf of the respondent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby
orders�

THAT the application be and is hereby dismissed.
(Sgd.) S. WOOD,

[L.S.] Commissioner.

____________________

2002 WAIRC 06360
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES KENNETH W BURTON, APPLICANT
v.
LINDSAY ARTHUR ROBESON T/AS RAY WHITE R/E (JURIEN BRANCH) MOORA
DISTRICTS, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DATE THURSDAY 22 AUGUST 2002
FILE NO. APPLICATION 1707 OF 2001
CITATION NO. 2002 WAIRC 06360
_________________________________________________________________________________________________________

Result Dismissal procedurally unfair. Compensation awarded
Representation
Applicant On his own behalf
Respondent Ms M. Bilston appeared on behalf of the Respondent
_________________________________________________________________________________________________________

Reasons for Decision
(Given extemporaneously as edited by the Commissioner)

1 On the 24th September 2001 Kenneth Walter Burton (the Applicant) applied to the Commission for orders under S.23A of the
Industrial Relations Act, 1979 (the Act) against Lindsay Arthur Robeson trading as Ray White Real Estate Jurien Bay Branch
(the Respondent) on the grounds that he had been unfairly dismissed from his position as Branch Manager at the Jurien Bay
Branch on or about 21st September 2001.

2 The Applicant also sought orders for outstanding benefits under S.29B(1)(b)(ii) of the Act. He said those benefits were due to
him under the terms of a contract of employment not being an order or award of the Commission which was extant at the time
the contract of service came to an end.

3 As in a number of contracts involving payments of commission in the real estate industry, the entitlement to payment is not
coterminous with termination of the employment contract. The parties, though, have, over the life of this application, had
various discussions and it is common ground now that there were two sums of commission in the amount of $260.00 each
which are outstanding and which the Respondent says it has paid by cheque to the Applicant. The Applicant says he has not
received the cheque so for an abundance of caution the Commission will issue an order in favour of the Applicant for
$520.00 for commissions and that will dispose of the part of the application concerning contractual benefits.

4 That leaves the Commission to deal with the unfair dismissal part of the application. The Applicant had been employed in
Jurien Bay in the real estate office of the Respondent when it was owned by another employer. As I understand it, he was the
Branch Manager for Jennie Bryant Realty. Under an agreement between the Respondent and Jennie Bryant Realty the
Respondent took over the business from 1st July 2001.

5 A real estate office is required to have a licensed agent in bona fide control and because of this reason Mr Robeson the
principal of the Respondent made an arrangement for the Applicant to continue in the position that he had previously occupied
as Branch Manager for Jennie Bryant Realty.
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6 They had a discussion about the conditions of employment and it was agreed, ultimately, that there would be a retainer of
$200.00 a week paid plus an amount of $30.00 maximum for fuel. The Respondent would also pay each week the sum of
$135.00 towards rental of a property occupied by the Applicant. The property remained in the power of the Respondent. It
appears that the relationship between the parties commenced in a reasonable way but it is also clear from the evidence that the
Applicant was having some difficulties in his personal life. His own evidence, and I judge him to be a truthful man and allocate
that type of credibility to his evidence, was that he was stressed. He was attending to some personal problems and this meant
that in September 2001 he thought he should have some leave. He says that he told other employees in the agency that he was
going to do so.

7 He confirmed his leave arrangements to his fellow workers about a week or so before he left. He did not give any evidence as
to when he gave that information to his employer. He went on leave and during that time it appears that the staff in the business
had a meeting, at which Lindsay Robeson attended, to discuss grievances with the Applicant.

8 The inference from the evidence is that Mr Robeson happened to be in the office when the staff were having this meeting and
he took part. The meeting was not convened by Mr Robeson to discuss the activities of the Applicant; it was a meeting that the
staff organised to have a chat about the Applicant�s conduct.

9 As a result of what he heard at that meeting Mr Robeson decided that he needed to do something about the way his Branch
Manager was running the business. He reached the conclusion that he had to do this because the alternative was he may lose
important members of the staff leaving the Branch moribund and this would be no doubt a financial detriment to him.

10 The Applicant�s position is the way Mr Robeson went about the dismissal gave him no opportunity to answer any of the
allegations that were made about his conduct. He acknowledged that he had a meeting with Mr Robeson about the way he was
running the branch but he did not take anything said in that meeting by Mr Robeson to in any way constitute warnings about
his conduct or that his continued employment was at a threat.

11 The Applicant says that he saw Mr Robeson outside the office on 21st September 2001. Mr Robeson expressed dissatisfaction
with the way that things were going in the Branch and offered him the opportunity to resign. He did not take up that
opportunity and was dismissed forthwith. It is that series of events that the Applicant says was unfair to him.

12 Mr Robeson, who also gave evidence today and who I also found to be a credible and truthful man says things occurred
slightly differently. He says he had formed the opinion that the working relationship between the Applicant and other branch
employees was untenable. Mr Robeson needed to resolve the issue. He wanted to talk to the Applicant about his concerns and
he tried to make contact with him by telephone so that he could have those discussions when the Applicant had returned from
his holidays.

13 As it turned out, there is no evidence that he was able to make the contact. Whether or not that was because the Applicant had
left his telephone in Bali, as he claimed, I do not know, nor is it relevant. What did happen is that Mr Robeson admits that he
saw the Applicant outside the building on 21st September and that he attempted to have a discussion with him about events that
had happened in the office. He had already made up his mind that the Applicant would have to go. He offered him a chance to
resign. He did not take it so he was dismissed.

14 It is common ground that the Applicant was not then allowed into the building. He was invited to return on a following
Tuesday to collect his goods. He claims that Mr Robeson had said to him he could not go in because of the locks of the
building had been changed to stop him entering. Whether they were or not is not material to the finding, that in those
circumstances, this dismissal has the nature of a summary dismissal. None of the reasons upon which it is premised, that is,
failure to act professionally, not communicating properly with staff and all those other reasons that have been offered today go
to the root of a contract of service. If it was to be brought to an end it should not have been by summary dismissal and to do so
was unfair.

15 It is clear that there is no opportunity for reinstatement in this case, and therefore the Commission is to determine
compensation. In doing so, I need to further review the evidence.

16 I accept the evidence of Mr Robeson regarding the Applicant�s conduct. A situation had been created where Mr Robeson had
fears that the financial viability of the business was at threat because of the conduct of his Branch Manager. He, as Principal,
had a duty to ensure that the business operates profitably. He therefore was entitled, if not obliged, under the Corporations Law
to take action to ensure the profitable running of the business.

17 Coupled with Mr Robeson�s impressions of how the Applicant was performing, the Commission must consider the evidence of
Mr West. Mr West is a person who was on the ground, as it were. He saw the Applicant regularly. His evidence was truthful
and cogent, in my view. He succinctly told the Commission of his experience in dealing with the Applicant of whom he
formed the view was suffering from stress, was unprofessional and was particularly harsh in his treatment of subordinate
employees specifically the female employees.

18 Considering Mr Robeson�s evidence together with Mr West�s evidence, and the admissions of the Applicant about his personal
situation over the time, the Commission is led to the conclusion that the relationship between these parties was destined to
come to an end soon in any event; that the Respondent would have been entitled to bring the relationship to an end by the
giving of notice in view of the events that had been unfolding. He could have done so after having told the Applicant about his
conduct and giving him a chance to remedy that.

19 In assessing compensation I am required to apply the rules that are set out in the authorities binding upon the Commission. In
Dellys v Elderslie Finance Corporation Pty Ltd [2002] WASCA 161 the Industrial Appeal Court in its discussion has said that
in deciding an unfair dismissal the Commission traditionally looks at procedural matters which might bring the relationship to
an end and separately at substantive matters.

20 The Court has observed that decided cases in the Commission suggest when procedural reasons bring the relationship to a
close, it adopts a different attitude about the assessment of compensation because the decision to dismiss was not substantially
unfair, as I understand the logic of the decision.

21 The Commission must apply also the rules that the Full Bench has set down in Bayside Western Australia 1999 (79 WAIG 8)
where the Full Bench has established the criteria to be applied when assessing compensation. In considering loss the
Commission is able to make an estimate about how long the relationship may have lasted in assessing compensation paid and
this is a factor to be considered in concert with the other criteria to be applied

22 I apply those rules here. If the Respondent thought the Applicant was not performing his obligations properly Mr Robeson
should have told him and if he had not improved within a month or so then on the facts in this matter the Respondent would
have been entitled to dismiss by the giving of notice.

23 Because the Applicant in this matter was a manager, I believe the notice that he would have been entitled to is a month (see
Tarozzi v W.A. Italian Club Inc 1991 (71 WAIG 2499)). That is, the relationship could have lasted two more months. That
means as far as the loss is concerned, that the Applicant would have lost 8 weeks pay which is the sum of $2,880.00.
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24 The Commission, in dealing with matters such as this, has to apply the commands of S.26 of the Act. It is to act in equity, good
conscience and the substantial merits of the case.

25 Part of the arrangement between these parties was that the Respondent and the Applicant had made an arrangement that the
Applicant would be supplied accommodation without cost. It is clear, on the evidence, that the Applicant remained in
possession of that accommodation for a considerable period of time, such that the Respondent ultimately lost the sum of
approximately $1600.00 in an opportunity earning. The Commission should take that into account too in assessing
compensation (S.26).

26 The Commission is required to look at the question of injury. It has before it a medical certificate from a Dr Kessell from
Claremont Medical Centre which says that the Applicant was being treated for depression and anxiety prior to October
2001 and that the dismissal in this case exacerbated those pre-existing conditions.

27 In the circumstances, the Applicant should receive some award for injury but that award must be limited because the situation
of the anxiety and stress was pre-existing and his illness has been exacerbated only by the dismissal in this case.

28 I take into account, too, that over a period since the Applicant ceased employment that he had suffered a critical illness and
was unable in that time to mitigate his loss.

29 There is, I must say, not much evidence that the Applicant attempted to mitigate his loss at all. In the situation I intend to
award the Applicant the following sums�

30 He will receive $1000.00 for loss. This is based broadly on the fact he should have been given 2 months notice less rental
payments lost to the Applicant plus the sum of $500.00 for injury. Orders will issue that the Applicant be paid those sums.

31 There will be a finding that the dismissal of the Applicant was procedurally unfair but there was no substantive unfairness.
Minutes of Proposed Order now issue.

_________

2002 WAIRC 06307
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES KENNETH W BURTON, APPLICANT
v.
LINDSAY ARTHUR ROBESON T/AS RAY WHITE R/E (JURIEN BRANCH) MOORA
DISTRICTS, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DATE FRIDAY, 23 AUGUST 2002
FILE NO. APPLICATION 1707 OF 2001
CITATION NO. 2002 WAIRC 06307
_________________________________________________________________________________________________________

Result Dismissal procedurally unfair. Compensation awarded
_________________________________________________________________________________________________________

Order
HAVING heard Mr K.W. Burton on his own behalf and Ms M. Bilston on behalf of the Respondent, the Commission pursuant to
the powers conferred on it under the Industrial Relations Act, 1979, hereby orders:

1. THAT the dismissal was procedurally unfair.
2. THAT the Respondent pay the Applicant the sum of $1,500.00.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

_________

2002 WAIRC 06352
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES KENNETH W BURTON, APPLICANT
v.
LINDSAY ARTHUR ROBESON T/AS RAY WHITE R/E (JURIEN BRANCH) MOORA
DISTRICTS, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DATE WEDNESDAY, 28 AUGUST 2002
FILE NO/S. APPLICATION 1707 OF 2001
CITATION NO. 2002 WAIRC 06352
_________________________________________________________________________________________________________

Result Correcting Order
_________________________________________________________________________________________________________

Correction Order
WHEREAS on 23rd August 2002 an order in this matter was deposited in the office of the Registrar; and
WHEREAS the Applicant did not take the opportunity to speak to the minutes of the proposed order by 23rd August 2002; and
WHEREAS an error was discovered in the final order regarding outstanding commissions owed to the Applicant; and
WHEREAS the order should have read�

1. THAT the dismissal was procedurally unfair.
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2. THAT the Respondent pay the Applicant the sum of $1,500.00.
3. THAT the Respondent pay the Applicant $520.00 for outstanding commissions.

NOW THEREFORE the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby
orders�

1. THAT the dismissal was procedurally unfair.
2. THAT the Respondent pay the Applicant the sum of $1,500.00.
3. THAT the Respondent pay the Applicant $520.00 for outstanding commissions.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

____________________

2002 WAIRC 06322
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES ANTONY ALAN CHEESMAN, APPLICANT
v.
JAMCO NOMINEES PTY LTD, RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
DATE FRIDAY, 23 AUGUST 2002
FILE NO. APPLICATION 628 OF 2001
CITATION NO. 2002 WAIRC 06322
_________________________________________________________________________________________________________

Result Application alleging unfair dismissal dismissed.
Representation
Applicant Mr A. Cheesman (by way of written submissions)
Respondent Mr J. Mouritz (by way of written submissions)
_________________________________________________________________________________________________________

Reasons for Decision
1 The application before the Commission by Antony Cheesman is that he was unfairly dismissed. He states in his Notice of

Application that he was summarily dismissed due to the alleged misuse of a company fuel card. He states that his use of the
fuel card was in accordance with the respondent�s policies and the express approval of Mr Cheesman�s supervisor. He states
that he was given no opportunity to address the allegations made against him before the decision was made to terminate his
employment. He also states that the respondent subsequently alleged that his workmanship and attitude was unacceptable but
that the respondent failed to draw any such problem to his attention prior to his dismissal.

2 The respondent, in its Notice of Answer and Counter Proposal, alleges theft through the misappropriation of company funds,
namely using a company issued fuel card (intended for company use only and the assigned vehicle) for the fuelling of Mr
Cheesman�s private vehicle. It states that the decision to terminate Mr Cheesman came as a result of the above issue alone
following his probationary performance review. The respondent states that Mr Cheesman has been issued with a summons in
relation to this matter but at the time of writing, a date is yet to be determined by the Local Court. The respondent states that
Mr Cheesman�s claim of dismissal without a valid reason and in a harsh, unjust and unreasonable manner is spurious.

3 A conference held by the Commission on 11 June 2002 did not result in any agreement. Upon Mr Cheesman�s request for the
application to be listed for hearing the matter was set down for hearing for 14 August 2002.

4 On 5 July 2002 the respondent wrote to the Commission advising of its view that while Mr Cheesman may have a lawful right
for his day in court, the respondent requested the basis for his claim to be supported by reasonable facts that the respondent
approved his private use of the company fuel card.

5 On 31 July 2002 Mr Cheesman wrote to the Commission advising that he would be unavailable on 14 August 2002 as he
would be in the United Kingdom to attend a wedding and then moving on to the USA to visit his parents for approximately
three months and that he did not expect to return to Western Australia until around the middle of November. He therefore
requested an adjournment on the hearing.

6 The respondent strongly opposed any adjournment of the hearing. Therefore, the Commission contacted both Mr Cheesman
and Mr Mouritz (on behalf of the respondent) in order to discuss their respective positions with them. As a result of that
discussion, and as confirmed in the Commission�s letter to the parties of 2 August 2002, both Mr Cheesman and the respondent
agreed to the Commission determining Mr Cheesman�s application on the basis of written submissions and evidence. Both
parties agreed to a procedure whereby Mr Cheesman would present his case in writing to the Commission, if he wished in the
form of a statutory declaration, setting out his evidence and the reasons why the Commission should grant his claim. The
respondent agreed that within 7 days of the receipt of Mr Cheesman�s material the respondent would prepare the respondent�s
submissions, which could also be in the form of a statutory declaration, in opposition to the claim. The Commission would
then decide the matter on the basis of the material before it.
Mr Cheesman�s case

7 In a letter dated 8 August 2002 to the Commission Mr Cheesman set out his written statement in support of his claim of unfair
dismissal. I note that the statement attached to Mr Cheesman�s letter is itself not signed. Neither is it in the form of a sworn
statement or statutory declaration.

8 Mr Cheesman�s statement contains a number of issues which are relevant to the Commission�s determination of his claim. It
also contains a number of issues which are not relevant.

9 By way of background, Mr Cheesman was employed as an air conditioning installer by the respondent between July 2000 and
the date of his dismissal on 12 March 2001. In his statement, Mr Cheesman states that when he was offered the job he was told
he would be supplied with a vehicle. He was initially given a two tonne truck with a cage on it. This truck was used by him to
travel to and from work. However, towards the end of August, his next door neighbour approached him and told him that the
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covenants on the house did not allow for commercial vehicles to be parked outside and he would have to find somewhere else
to park it. In a subsequent discussion with the respondent�s manager Mr Becket and with Mr Mouritz, a parking spot was
arranged with Advantage Air and Mr Cheesman then left the truck there overnight and picked it up each morning.

10 Mr Cheesman�s evidence is that after approximately a further three weeks he explained to Mr Becket that he was spending too
much money picking up the truck each day. He asked for extra money to reimburse him. His evidence is that Mr Becket told
him to put fuel in his own motor vehicle using the company�s fuel card. Mr Cheesman�s evidence is that Mr Becket told him
this would only be for the purpose of getting him to and from Advantage Air each day or when Mr Cheesman used his own
motor vehicle on company business. Mr Cheesman then did so.

11 Mr Cheesman�s evidence is that he often needed to use his own vehicle if he was working late because he had to get the truck
(and later a van) back to Advantage Air to park the vehicle before it closed and then return to site in his own motor vehicle. On
occasions he would not be able to do this in sufficient time and he would take the truck (and later the van) to his own house but
leave it on a vacant block of land at the corner of his street.

12 This continued until 12 March 2001 when Mr Becket called Mr Cheesman into his office and told Mr Cheesman he was being
sacked for using the company fuel card for private use. Mr Cheesman states that Mr Becket denied that he had ever agreed to
Mr Cheesman using the company fuel card to fill up his own motor vehicle.

13 I regard the above as being those parts of Mr Cheesman�s statement which are relevant to his dismissal.
14 Mr Cheesman�s statement then deals with events which occurred, or discussions which happened, after his dismissal. For

example, Mr Cheesman refers to proceedings during a pre-trial conference in the Local Court at Perth. Mr Cheesman states
that when Mr Becket produced as an exhibit an invoice from the fuel company, it showed that Mr Cheesman had used the fuel
card on New Year�s day when he was not at work. Mr Cheesman states that he explained that he had used fuel in his own car,
for which he paid cash, on company business and he was replenishing it using the fuel card. Mr Becket apparently questioned
Mr Cheesman regarding other dates where Mr Becket believed that Mr Cheesman had used the fuel card for private use. Mr
Cheesman denies that when he used the fuel card to put petrol into his own motor vehicle, it was for private use. Mr Cheesman
admits that he put fuel in his own car using the company fuel card but it was for company use.

15 Mr Cheesman apparently explained that even where the invoice showed the use of the card on Sundays, or on days where the
van had been fuelled twice in the one day, Mr Cheesman was able to explain that he would sometimes put fuel in the van in the
morning to ensure there was enough fuel to get to site and then he may fill up on the way home in the evening, so that there
would be a full tank for the next morning.

16 Mr Cheesman states it was also a well publicised �perk� throughout the company that installers were allowed to use the
vehicles for personal use.

17 I regard the above comments as relevant to my consideration.
18 Mr Cheesman goes on to state that he believed that at that time he was being forced out of the company because the company

did not have any work. He referred to a conversation he had had a few days previously with the company co-ordinator Mr
Jarman whose job it was to allot work to the installers.

19 Mr Cheesman states that on one occasion Mr Becket had asked him to accompany a plumber called Andrew Waites to the
petrol station and for Mr Cheesman to use his company fuel card to fill Mr Waites� own motor vehicle. Mr Cheesman is
adamant that Mr Becket ordered him to take this course of action.

20 Mr Cheesman also states that on occasions Mr Jarman had told him to borrow a fuel card supplied to Mr Greensmith and use it
to fill the van even though the licence number of the van was different to the one on the fuel card. Mr Cheesman states that this
use of fuel cards was common practice at the respondent and clearly showed that it was not a requirement that the fuel card be
used only to fill the motor vehicle with the registration number stamped on the fuel card.

21 Mr Cheesman also states that he believed he was dismissed because the respondent was short of work and could not afford his
wages because he was on light duties following an accident for which he was receiving workers� compensation.

22 Mr Cheesman also denies any suggestion of poor work standards or behaviour. In fact, Mr Cheesman states that on a number
of occasions customers had written to the company to praise his workmanship and customer relations.

23 Mr Cheesman also referred to the threat he apparently made to the company to sue it for monies owed to him for a college
course that Mr Becket had verbally promised the company would pay for but which was subsequently deducted from his
wages. This was a cost of $1,210.

24 Mr Cheesman also stated that he believed the company is willing to perjure itself to suit its own needs and referred to an
affidavit of the respondent�s administration manager, Ms Soltoggio, stating that the company had not been informed of a Local
Court hearing date when in an earlier letter to the Clerk of the Courts at the Joondalup Local Court dated 31 July
2001 Ms Soltoggio states that the Local Court action had been set for trial on 5 September 2001, thus proving that the
company, and presumably Mr Mouritz, had known of the Local Court hearing date.
The respondent�s case

25 The respondent�s case is attached to a memorandum from Mr Mouritz of 16 August 2002. It is signed by both Mr Mouritz and
Mr Becket, although the document is stated to have been submitted by Mr Mouritz in his capacity as managing director of the
respondent. Like Mr Cheesman�s statement, it is not a sworn statement nor in the form of a statutory declaration.

26 It states that the respondent had a total of 24 employees at the time this dispute arose and approximately 18 sub-contractors. Mr
Becket has been associated with the respondent for 13 years and was entrusted with the day-to-day operation of the
commercial division in which Mr Cheesman was employed.

27 Mr Mouritz�s statement states that he is not able to accurately comment on all of Mr Cheesman�s statements due to his own
non involvement with the daily activities within this division.

28 I regard the following parts of Mr Mouritz�s statement as relevant to the issue I have to determine. Mr Mouritz states that he is
not able to recall the exact time, but certainly during February 2001 he was advised by Mr Becket that rumours from other
work colleagues confirmed that Mr Cheesman had been using the company issued fuel card for his personal vehicle. The
amount of $735.25 was determined to be the value. The card had been used on weekends, used double on particular days and
when the work vehicle was not with Mr Cheesman. The respondent states that it had no other alternative other than to dismiss
Mr Cheesman on 12 March 2001.

29 Mr Mouritz�s statement states that there is no agreement that allowed Mr Cheesman private use of �our company fuel use�. Mr
Mouritz states that Mr Becket denies providing such approval. He states that all fuel cards are assigned directly to each work
vehicle with its licence plate and registration.

30 Mr Mouritz states that the unauthorised fuel use commenced on the weekend of 9 September 2000. It states that Mr
Cheesman�s apprentice, under oath, stated that Mr Cheesman remarked to him regarding the use of free fuel for his private
vehicle. Mr Mouritz states �we have since settled with Mr Cheesman and received the monies we claim as private fuel use�.
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31 There are aspects of Mr Mouritz�s statement which I have found to be irrelevant. In particular, the respondent�s Notice of
Answer and Counter Proposal states that Mr Cheesman�s dismissal was solely due to the alleged improper use of the fuel card.
Therefore, it is that dismissal which Mr Cheesman challenges and which the Commission is required to determine. Any issue
of poor work performance and whether or not Mr Cheesman�s employment would have extended past the six months review
period was not relevant to the decision to dismiss. It may become relevant if an issue arises regarding the anticipated duration
of Mr Cheesman�s employment with the respondent had the dismissal not occurred. However, that is not presently an issue.
Conclusion

32 For the Commission to adequately decide Mr Cheesman�s claim a number of issues need to be determined. Firstly, Mr
Cheesman claims that he was summarily dismissed. A summary dismissal is a dismissal where the employee is immediately
terminated in his employment without being given notice of termination or payment in lieu of notice. Neither Mr Cheesman�s
statements, nor Mr Mouritz�s statement, clearly state whether or not notice was given or payment was made in lieu of notice.
However, given Mr Mouritz�s statement that Mr Cheesman was dismissed for suspected theft by reason of the misuse of the
company fuel card, I regard it as more likely than not that Mr Cheesman was indeed dismissed then and there without notice
and without payment in lieu of notice. I therefore find that his dismissal was indeed a summary dismissal.

33 When an employee is summarily dismissed there is an evidentiary onus on the employer to produce sufficient evidence to
show what that misconduct was. If sufficient evidence is produced, it will then be up to Mr Cheesman to show that the
dismissal was harsh, oppressive or unfair. In this case, the misconduct alleged by the respondent is the use by Mr Cheesman of
the respondent�s fuel card by purchasing fuel on the card for his personal motor vehicle. As I have already noted, Mr
Cheesman agrees that he had on a frequent or regular basis indeed fuelled his own motor vehicle with the respondent�s fuel
card. I am therefore quite satisfied that the respondent has been able to show that Mr Cheesman has committed the act which
was alleged against him.

34 That being the case it is then up to Mr Cheesman to show that his dismissal for that reason was harsh, oppressive or unfair. Mr
Cheesman does so by stating that he had permission to do so given to him by Mr Becket in the circumstances to which I have
referred as set out above from Mr Cheesman�s statement.

35 It would be quite clear that if there is sufficient evidence for me to conclude that Mr Becket did authorise Mr Cheesman to put
petrol in his own vehicle using the company fuel card then Mr Cheesman would be successful in his claim. It would be quite
unfair to dismiss Mr Cheesman for doing the very thing which his supervisor had instructed him to do.

36 The issue then becomes whether on the evidence that I have before me I am able to conclude that Mr Becket had indeed
authorised Mr Cheesman to use the company fuel card to fuel his own motor vehicle. In this context I note firstly that Mr
Cheesman�s statement that Mr Becket did authorise the use of the fuel card is not a sworn statement. That is, in the material
before this Commission, Mr Cheesman does not swear on his oath that he was given that authorisation.

37 Further, on all of the evidence, Mr Becket, certainly by Mr Mouritz� statement which he has countersigned, denies that he
authorised the use of the fuel card. I note that Mr Mouritz�s statement is not on oath either. Further, and significantly, there is
no statement, sworn or otherwise, from Mr Becket. I presume that I am expected to accept Mr Becket�s signature on Mr
Mouritz� statement as adequate for the purpose. I am not prepared to do so. Nevertheless, I am quite satisfied that Mr Becket
does deny that he authorised the use of the company fuel card to fill Mr Cheesman�s own motor vehicle because of the history
of this matter as is set out in Mr Cheesman�s own statement.

38 On balance therefore, Mr Cheesman�s unsworn statement is completely balanced by Mr Mouritz�s unsworn statement and I
conclude that there is no reason why I should prefer Mr Cheesman�s statement to the statement of Mr Mouritz.

39 There are a number of reasons for this conclusion. For example, Mr Cheesman in his statement refers to an order given to him
by Mr Becket to accompany Mr Waites and to use the company fuel card to fuel Mr Waites� personal vehicle. There has been
no attempt by Mr Cheesman to procure a statement nor any evidence at all from Mr Waites in support of this allegation.
Neither is there any explanation from Mr Cheesman why he might not have been able to do so.

40 By way of further example, Mr Cheesman refers to two conversations with Mr Jarman. Similarly, there has been no effort on
Mr Cheesman�s part to either produce a statement or other evidence from Mr Jarman which might support Mr Cheesman�s
reference, nor give any reason why he has not been able to do so.

41 Mr Cheesman refers to being directed to borrow a fuel card from Mr Greensmith. Similarly, Mr Cheesman produces no
material from Mr Greensmith to support Mr Cheesman�s assertion.

42 If Mr Cheesman had been able to produce from any of these persons statements which confirm that parts of his statement are
indeed as he states, there may have been a basis for the Commission to be able to prefer Mr Cheesman�s statement where it
conflicts with that of Mr Mouritz. However, even if Mr Cheesman had given his evidence under oath orally in court, in the
absence of any supporting evidence it may have been difficult for him to persuade the Commission to accept his evidence if it
conflicts with the sworn evidence of Mr Mouritz.

43 Further, whilst I have read the material supporting Mr Cheesman�s allegation against Ms Soltoggio, even if I was to accept as
true the allegation he makes, it does not show that Mr Becket is for that reason not to be believed in his denial.

44 In summary, there is simply insufficient in the material supplied by Mr Cheesman, in the context of the material before the
Commission overall, for me to be able to conclude that Mr Cheesman�s statement should be preferred over that of Mr Mouritz.
The most that can be said is that Mr Cheesman�s statement may be correct. However, it cannot be said that Mr Cheesman has
shown that it is correct.

45 In his Notice of Application Mr Cheesman states that he was given no opportunity to address the allegations made against him
before the decision was made to terminate his employment. If I accept that this is so, the respondent was quite wrong not to
give Mr Cheesman an opportunity to explain himself before the decision to dismiss him was made.

46 However, the issue really becomes whether, if he had been given that opportunity it could have made a difference to the
decision. There is nothing in the evidence before me to allow a conclusion that it could have made a difference. The respondent
completely rejects Mr Cheesman�s explanation that Mr Becket authorised the fuel use.

47 Finally, even if the respondent did not have enough work for all of its employees at the time (an issue about which I have
absolutely no supporting evidence) or had had an intention not to keep Mr Cheesman on as an employee, the fact that Mr
Cheesman has not shown his dismissal was unfair means that those subjects are now irrelevant.

48 For that reason Mr Cheesman has not been able to show that his summary dismissal was harsh, oppressive or unfair and
therefore his application must be dismissed. An order to that effect now issues and this matter is determined accordingly.

_________
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2002 WAIRC 06323
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES ANTONY ALAN CHEESMAN, APPLICANT
v.
JAMCO NOMINEES PTY LTD, RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
DATE FRIDAY, 23 AUGUST 2002
FILE NO. APPLICATION 628 OF 2001
CITATION NO. 2002 WAIRC 06323
_________________________________________________________________________________________________________

Result Application alleging unfair dismissal dismissed.
Representation
Applicant Mr A. Cheesman (by way of written submissions)
Respondent Mr J. Mouritz (by way of written submissions)
_________________________________________________________________________________________________________

Order
HAVING HEARD Mr A. Cheesman (by way of written submissions) and Mr J. Mouritz (by way of written submissions) the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby orders�

THAT the application be dismissed.
(Sgd.) A. R. BEECH,

[L.S.] Senior Commissioner.

____________________

2002 WAIRC 06256
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES PAUL ARTHUR DOUGLAS, APPLICANT
v.
PASQUALE MINNITI AND NATALIE MINNITI T/AS COLLIER SMASH REPAIRS AND
PASQUALE MINNITI, NATALIE MINNITI AND GLENN TE RAKI T/AS COLLIER CARS AND
COMMERCIALS. , RESPONDENTS

CORAM COMMISSIONER J L HARRISON
DATE TUESDAY, 20 AUGUST 2002
FILE NO. APPLICATION 778 OF 2002
CITATION NO. 2002 WAIRC 06256
_________________________________________________________________________________________________________

Result Application alleging unfair dismissal and contractual benefits dismissed
Representation
Applicant Mr P Douglas, on his own behalf
Respondents Mr A Palumbo (as agent)
_________________________________________________________________________________________________________

Reasons for Decision
1 This is an application by Paul Arthur Douglas (�the applicant�) pursuant to s.29(1)(b)(i) and (ii) of the Industrial Relations

Act 1979 (�the Act�). The applicant alleges that he was unfairly dismissed from his employment as an administrative and
financial services employee with Collier Smash Repairs and Collier Cars and Commercials (�the respondents�). The applicant
also claims that he was entitled to be paid wages, compensation for private use of a motor vehicle, and compensation for
estimated loss of commission on retail sales of finance and insurance contracts, for a period of 3 months, under his contract of
employment with the respondent.

2 The respondents deny that there was any unfair dismissal. The respondents maintain that the applicant was involved in a joint
venture business arrangement with Mr Minniti, a director of the respondents, and on this basis there was no unfair dismissal,
nor monies due under a contract of employment.

3 The respondents maintain that as the applicant was not an employee, there is no jurisdiction for the Commission to deal with
the application.

4 The applicant gave evidence on his own behalf. He also called Mr Te Raki and Mr Italiano. The respondents called Mr
Pasquale Minniti to give evidence.

5 The applicant stated that he had had a long term business association with Mr Minniti as a result of the work he undertook in
his position as Financial Controller with Metro Motors. This led to a friendship forming with Mr Minniti. Over a number of
months in the lead up to the applicant commencing with the respondents on 8 April 2002, the applicant stated that he had
many discussions with Mr Minniti about becoming involved with Mr Minniti�s business interests. Over time, the applicant
made suggestions and offered assistance in relation to Mr Minniti�s business dealings.

6 It was claimed the discussions culminated in the applicant being offered a position as an employee with both entities that Mr
Minniti was involved in, Collier Smash Repairs and Collier Cars and Commercials. This arrangement was confirmed between
the applicant and Mr Minniti at a meeting on 6 February 2002. This was followed by a meeting on 8 February 2002, whereby
Mr Minniti outlined a proposal that the applicant was to work full-time for Mr Minniti and was to be paid $250 nett per week
to be involved with Collier Smash Repairs and $250 nett per week to supply financial assistance and guidance to Collier Cars
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and Commercials. Part of the arrangement was that the applicant would organise finance, so that the yard could expand the
number and quality of cars which it had to sell, and the applicant was to generate profits from selling finance and insurance to
people buying cars from Collier Cars and Commercials. These profits were to be shared on a 50/50 basis with Mr Minniti.

7 The applicant stated he told Mr Minniti he would need time to think about the matter.
8 On 14 February 2002 Mr Minniti rang the applicant to organise a meeting for 20 February 2002 and at that meeting, the

applicant made it clear to Mr Minniti that he was prepared to enter into an agreement on the basis of the deal outlined at the
meeting on 8 February 2002.

9 It was claimed Mr Minniti was happy with the arrangement, and it was agreed between Mr Minniti and the applicant that he
would commence working with the respondents on a 3 month trial basis.

10 On this basis, the applicant gave 6 week�s notice of resignation to Metro Motors on 26 February, effective 5 April 2002. It
was agreed that the applicant would commence at the respondents� premises on 8 April 2002.

11 The applicant stated that prior to 8 April 2002, he met with Mr Te Raki, a partner with Collier Cars and Commercials, to
discuss the office layout and where the applicant would be located. He was also involved in discussions with Mr Minniti
about a possible purchase of a Bayswater car yard.

12 The applicant stated that on 6 April 2002, he went to Collier Cars and Commercials� yard and Mr Te Raki supplied him with
a vehicle in line with the applicant�s understanding of the arrangement of his remuneration package.

13 The applicant arrived at the premises of Collier Cars and Commercials on the morning of 8 April 2002. According to the
applicant, on that morning there was a discussion between the applicant and Mr Minniti in relation to a Mr Davenport. Mr
Minniti told the applicant that Mr Davenport was to bring 10 used cars to Collier Cars and Commercials, and Mr Davenport
would be working as a manager alongside Mr Minniti, Mr Te Raki and the applicant. The applicant gave evidence that he was
unaware of this arrangement and expressed concern to Mr Minniti about it. This led to an agreement being reached for a
meeting to be held the following day, to clarify this situation and to assess options. For the rest of the day the applicant
reviewed files, checked financial systems and undertook what he considered to be his normal duties.

14 The applicant returned to work on the morning of 9 April 2002 at the premises of Collier Cars and Commercials. Later that
morning Mr Minniti came to the premises, and put to the applicant that Mr Italiano, the Manager of Collier Smash Repairs,
had threatened to resign if the applicant was to work with Collier Smash Repairs. Mr Minniti became agitated and left the
premises, but came back around 12.00 midday. It was put to the applicant that given that Mr Davenport was now involved,
and given that Mr Italiano had made his position clear, there was insufficient room at the car yard for him to remain. It was
suggested to the applicant that he could work 1 day a week with the respondents and he could help out at a friend of Mr
Minniti�s who owned a wrecker�s yard.

15 The applicant informed Mr Minniti that this would be a breach of the agreement between himself and Mr Minniti, and he told
Mr Minniti he would sue for breach of contract.

16 Mr Minniti then left the premises, but returned at 3.00 pm stating he had sought advice and as a result of the applicant
threatening to sue him he could terminate the applicant. On this basis, he told the applicant to leave.

17 The applicant became upset and agitated. Before the applicant left the office, his bags were searched and he was then escorted
off the property and driven home by one of Mr Minniti�s employees.

18 The applicant claims that there was no reason for being terminated. The applicant claimed that given he was employed on a
3 month trial basis, he was owed remuneration for that period as a result of him having his contract of employment terminated
unfairly. The applicant claims $9,100 being 13 weeks wages at a rate of $700 gross per week. The applicant is claiming
$2,500 for the private use of a motor vehicle, which he states was part of the arrangement between him and Mr Minniti, and
$13,000 which is the estimated loss of commission on the retailing of finance and insurance contracts, calculated at
$1,000 dollars per week. The applicant gave evidence that this was a conservative figure, and was based on figures discussed
between himself and Mr Minniti in their meeting of 8 February 2000. Subsequent to finishing work on 9 April 2002, the
applicant gave evidence that he has been able to obtain work for 3 weeks. He worked in the week before the hearing, he had
worked the week of the hearing and was to work in the subsequent week. He was earning $30 per hour for 16 hours per week
for this period. He stated that he has applied for more than 30 positions, has attended several interviews, and enrolled with
four accounting employment agencies since finishing with the respondents, however he has been unsuccessful in obtaining
alternative employment.

19 Under cross examination the applicant confirmed that he was earning a package of approximately $80,000 whilst employed at
Metro Motors. The applicant had issues with respect to the direction that Metro Motors was heading, and also its quality
control operations. Thus, the applicant was looking at alternative options.

20 It was put to the applicant that he wanted to become financially involved with Mr Minniti, so that he could establish a
partnership arrangement with him. The applicant stated that this was not the case, as Mr Minniti did not want to enter into a
formal partnership because of previous problems which he incurred in a partnership arrangement. When asked why the
applicant was leaving Metro Motors for a lesser amount of guaranteed income, the applicant claimed it was because as he
would be selling finance and insurance in his new position, that this would be lucrative, and in the future could deliver
remuneration in excess of what he was earning at Metro Motors. Further, income would also be achieved by bringing more
vehicles to the business and improving the quality of the cars.

21 The applicant�s evidence was that this was to be achieved as part of a business plan that he had discussed with Mr Minniti,
whereby finance would be raised through a bailment arrangement involving the applicant borrowing $100,000 against his
house to finance approximately an additional 10 cars in the yard. In the view of the applicant there was minimal risk of any
losses in relation to this proposition, even though the cars would be in the name of Collier Cars and Commercials.

22 The applicant conceded that he had looked at the prospect of other businesses, in addition to what he and Mr Minniti were
going to become involved in, for example, buying juke boxes. However, this business option did not eventuate. It was the
applicant�s evidence that Mr Minniti was not keen for the applicant to become involved in other businesses, as Mr Minniti
wanted the applicant to work full-time with his operations.

23 On 8 April 2002, the day the applicant commenced work, he agreed that he spoke to a woman called Freda, who was
employed by Collier Smash Repairs. The applicant understood that Freda undertook some accounting duties, and that he
would be taking over some of those duties, including filling out BAS and payroll tax forms for Collier Smash Repairs.

24 When asked what the applicant understood his involvement at Collier Smash Repairs was to be, given that there was a
manager and part-time finance officer in place in relation to that business, the applicant stated that it was to be his role to
establish proper accounting procedures for that operation, along with putting in place quality control measures. The applicant
stated that this would take several months to undertake, and when completed there would be other duties that would be
required on an ongoing basis.
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25 It was put to the applicant that he was put out about the involvement of Mr Davenport in Collier Cars and Commercials. The
applicant stated that he did have concerns with the specifics of the deal, but that these were to be sorted out in a meeting that
was agreed to take place at 6.00 pm on 9 April 2002.

26 The applicant confirmed that at the 12.00 midday meeting on 9 April 2002 with Mr Minniti, he threatened to sue Mr Minniti.
He confirmed he was offered one day a week employment now that Mr Davenport was involved and as a result of this, the
applicant became angry.

27 The applicant stated that at no stage did he request Mr Minniti to guarantee a loan of $100,000 that he was raising against his
house, in order to purchase cars for Mr Minniti�s car yard. The applicant confirmed that at 3.00 pm on 9 April 2002, when Mr
Minniti returned, Mr Minniti told the applicant that their relationship was over, and that the contract between them was over.

28 When asked about discussions in relation to what the applicant claimed to be his contract of employment with the
respondents, the applicant confirmed there was no discussion about superannuation or other entitlements, but the applicant
assumed he would be entitled to entitlements outlined in the Minimum Conditions of Employment Act 1993 and other
statutory benefits.

29 The applicant was asked to detail how it was that $1000 per week was going to be raised by way of commissions. The
applicant gave details about commissions that would be earned through 20 vehicles being sold per month. He stated that
$1000 per week was a conservative estimate, if 20 cars were sold each week.

30 Under re-examination the applicant stated that there was never any intention to enter into a partnership arrangement with Mr
Minniti, and that if he was to become a partner, then a number of legal and statutory requirements would need to be met.
However, these requirements were never discussed between him and Mr Minniti.

31 Mr Te Raki gave evidence that he is a partner in Collier Cars and Commercials. His role is to buy and sell cars and he is
remunerated by way of wages and commission. He is not a decision maker in the business, which is essentially run by Mr
Minniti. It was his evidence that he did not want the applicant to become involved with Collier Cars and Commercials. He
confirmed that he had discussions with the applicant prior to the applicant commencing on 8 April 2002 in relation to the
proposed office space for the applicant to work in. Mr Te Raki was aware the applicant was coming to the business to help
turn the place around. Mr Te Raki was not involved in any discussions in relation to the applicant�s employment, but he was
aware of an arrangement for Collier Cars and Commercials to pay the applicant $250 nett per week.

32 Mr Te Raki was not aware that the applicant was to receive a vehicle as part of his remuneration package, however he did
concede he gave the applicant access to a vehicle on the 6 April 2002. He was later reprimanded by Mr Minniti for doing this.

33 Mr Te Raki confirmed that he had discussions with the applicant prior to 8 April 2002 with respect to improving the quality
of cars in the yard, and also the bailment and floor plan arrangement which the applicant was to organise.

34 Mr Te Raki confirmed that the target of selling 20 cars per month, and the applicant obtaining approximately $1,000 per
month commission from sales of finance and insurance was not unrealistic.

35 Mr Te Raki confirmed that he was on the premises at Collier Cars and Commercials when the applicant left on the afternoon
of 9 April 2002.

36 Mr Te Raki was aware that Mr Davenport was coming into the business prior to 8 April 2002, but he was unclear of exactly
when he was to start. He confirmed that Mr Davenport was not to be a partner in the operation and that it was never raised
with him about the applicant becoming a partner in the business.

37 Under cross examination, Mr Te Raki stated he was unaware that the applicant was to be employed as an employee. He was
aware the applicant was looking at a number of business opportunities with Mr Minniti. He confirmed that on the afternoon of
9 April 2002, at the meeting which took place at 3.00 pm, there was a heated argument between the applicant and Mr Minniti
and there were raised voices. It was his evidence that during this argument he could hear the applicant and Mr Minniti
discussing the guarantee of a loan.

38 Mr Italiano gave evidence that he is the Manager of Collier Smash Repairs. He had known Mr Minniti for most of his life,
and was employed by Collier Smash Repairs after Mr Minniti had difficulties with a previous partner.

39 Mr Italiano conceded that Collier Smash Repairs had outstanding debts, which he had been working hard to get rid off. Mr
Italiano became aware on 5 April 2002 that the applicant was going to be working with Collier Smash Repairs, when Mr
Minniti informed him that the applicant would be coming to do some of the accounting work and would be paid on a contract
basis for undertaking this work. Mr Italiano stated that he did not see this as a threat to his role as Manager.

40 Mr Italiano stated that he was not happy with the applicant becoming involved in the operation because Collier Smash
Repairs could not afford to pay for his services. Even though the business was making marginal profits, there were still a
number of outstanding accounts that required payment. As there was already a person called Freda employed to do the
accounts, Mr Italiano claimed there would be little or any benefit to have the applicant working with the business.

41 Mr Italiano stated that he did not threaten to resign if the applicant was appointed. He could not recall any discussions in
relation to a partnership being formed between the applicant and Mr Minniti in relation to Collier Smash Repairs.

42 Under cross examination, Mr Italiano stated that he was at the premises of Collier Cars and Commercials on the afternoon of
9 April 2002. It was his evidence that he overheard the applicant and Mr Minniti discussing the guarantee of a loan.

43 Under re-examination, Mr Italiano confirmed that when he observed the applicant leaving the meeting on the afternoon of
9 April 2002, the applicant appeared to be unhappy at leaving, and was not leaving at his own initiative.

44 Mr Italiano confirmed that Mr Minniti did not tell him the applicant was to be an employee.
45 Mr Minniti gave evidence for the respondents. He is a partner in Collier Cars and Commercials and Collier Smash Repairs.

He has undertaken these roles for approximately 8 years. Mr Minniti manages Collier Cars and Commercials on a day to day
basis and Mr Italiano manages Collier Smash Repairs.

46 Mr Minniti confirmed he met the applicant through his business dealings with Metro Motors. It was Mr Minniti�s evidence
that the applicant wanted to open his own car yard and to become involved in business opportunities associated with Mr
Minniti. A number of discussions were held in the 2 years preceding 8 April 2002. It was Mr Minniti�s understanding from
the discussions that the applicant wanted to leave Metro Motors because he had had enough of working with that employer
and he wanted to source business opportunities.

47 The applicant stated to Mr Minniti that he could set up a floor plan and that he would guarantee $100,000 to purchase
vehicles to expand the number and quality of vehicles that Collier Cars and Commercials could sell. Profits from the sale of
these vehicles would be shared on a 50/50 basis with the applicant. The applicant would also sell finance and insurance to
customers, and any profits from these arrangements would also be shared on a 50/50 basis between the applicant and Mr
Minniti. Mr Minniti stated that the applicant was to receive $500 per week retainer as drawings from those profits, but not as
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wages as an employee. The understanding was that the profits were to come from the money the applicant was to receive
from his share of the finance and insurance sold, plus his share of the profit of the sale of cars that had been put into the
business through the floor plan arrangement that the applicant was financing. In return for the retainer being paid up-front the
applicant was to provide accounting assistance and review the financial systems of Mr Minniti�s businesses.

48 It was Mr Minniti�s understanding that the applicant was going to obtain a Yard Manager�s license to sell cars in the longer
term. Mr Te Raki would then undertake the wholesaling of cars.

49 As Mr Te Raki was to become involved in wholesaling, Mr Minniti arranged for Mr Davenport to become involved in Collier
Cars and Commercials on a profit share basis. Mr Minniti expected Mr Davenport to be Manager of Collier Cars and
Commercials.

50 In the longer term Mr Minniti understood that the applicant was to be looking at other business opportunities in addition to
the ones provided by Mr Minniti. When asked whether it was the intention of the parties that the applicant be employed as an
employee, Mr Minniti stated that the word employment was never used, and that the arrangement was a straight business
venture.

51 Mr Minniti confirmed that the applicant was not aware that Mr Davenport was going to become involved in the operations
when he commenced working on 8 April 2002. On that day, when Mr Minniti took Mr Davenport to meet the applicant, the
applicant became angry and annoyed and refused to meet with Mr Davenport. The applicant was very unhappy about his
involvement.

52 Mr Minniti�s evidence was that sometime on 9 April 2002, he came to the office of Collier Cars and Commercials, and had a
discussion with the applicant. During this discussion, Mr Minniti claimed the applicant raised the issue of him guaranteeing
the $100,000 loan that the applicant was to bring into the business. The applicant also stated that he did not want Mr
Davenport involved in the business.

53 Mr Minniti stated that at no stage would he ever agree to be a guarantor of the $100,000 loan, and that the applicant was now
seeking a different arrangement to the one that was agreed prior to the applicant commencing on 8 April 2002.

54 As a result of the applicant banging his fist on the desk and threatening to sue Mr Minniti, Mr Minniti asked him to leave the
premises.

55 Mr Minniti confirmed that at no stage was there any discussion about the applicant being paid a salary, or superannuation.
56 Under cross-examination Mr Minniti again confirmed that the arrangement with the applicant was that in return for

$100,000 being put into the business, to purchase and sell cars, 50% from the profit of sales would come back to the applicant
as well as 50% of the profits for selling insurance and finance.

57 Mr Minniti confirmed that the initial agreement was that the applicant was to guarantee the $100,000 but at the meeting on
9 April 2002, it was Mr Minniti�s view that the applicant now wanted Mr Minniti to be guarantor, which was in breach of the
previous agreement.

58 Mr Minniti was asked why the applicant turned up to the premises on the 8 April 2002. It was his view that the applicant
turned up to become involved in a business venture with Mr Minniti�s businesses.

59 Mr Minniti did not consider the arrangement with the applicant to be a partnership, as there was no formal arrangement.
However, Mr Minniti stated that although he discussed some taxation arrangements in relation to the applicant being involved
with his businesses, the applicant stated that he wanted to see how the arrangement was to work before formalising this
relationship.
Submissions

60 It was submitted by the applicant that there was a clear intention to form a contractual relationship that involved a contract of
service. There were no discussions between Mr Minniti and the applicant with respect to forming a partnership, and that
monies were to be paid on a regular basis in return for the applicant looking after the finances of both of Mr Minniti�s
businesses. In addition, commissions were to be received over and above a base rate of pay.

61 It was claimed that a vehicle was given to the applicant 6 April 2002, and again on the evening of 8 April 2002, and that this
was part of the contractual arrangement.

62 Given that the applicant was an employee, there were all of the elements of an enforceable contract arising from that
employment that the applicant was entitled to. The respondents had not only dismissed the applicant unfairly, but had
breached that contractual arrangement to pay the monies that were due to the applicant for the 3 month trial period.

63 It was the respondents� view that there was no employee/employer relationship. The applicant had resigned his employment
with Metro Motors to become involved in a range of business ventures with Mr Minniti. The elements of the relationship
between the applicant and Mr Minniti points to a joint venture business arrangement, which arose out of the respondents
having a dealer�s licence and the applicant being prepared to finance the purchase of cars by borrowing monies against his
house. Not only was there to be a profit share of the insurance and finance sold, there was also a profit share arrangement in
relation to the sale of the cars. A regular retainer of $500 in advance was to be paid to the applicant from profits generated by
these business arrangements.

64 There was never any intention for the applicant to be an employee of Collier Cars and Commercials and Collier Smash
Repairs, which already had a Manager and a part-time bookkeeper. Additionally, Collier Smash Repairs could not afford to
pay for any other employees. The relationship was essentially a commercial business arrangement which did not constitute a
contract of employment.
Preliminary Issue

65 In a matter of this nature, the first issue that needs to be determined is whether or not there is jurisdiction for the Commission
to hear this application. The first question to be determined is whether or not the applicant was an employee working under a
contract of service with the respondents.

66 In the event that the applicant is not found to be an employee then a dismissal could not have eventuated and therefore the
claim for unfair dismissal lapses. Further, if it is found that the applicant was not employed under a contract of service then
the claim for denied contractual benefits also lapses.

Issues and Conclusions
Credit

67 Having heard the evidence given by the applicant and the evidence given on behalf of the respondents, I prefer the evidence
of the respondents� witnesses where the versions of events conflict.
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68 In my view, the applicant adjusted his evidence to suit his purposes. For example, the applicant�s notice of application filed in
relation to this matter, referred to loss of commission on retail sales of vehicles, yet this was not raised by the applicant at the
hearing as being part of his entitlements. In my view this omission was done deliberately to support the applicant�s case that
the arrangement between the applicant and the respondent was not one of a business venture. Further, the applicant�s evidence
was not consistent in relation to this matter. Even though the applicant was not pursuing entitlements in relation to profits
from the sale of vehicles, he gave evidence about putting in place a floor plan for him to raise monies to buy cars for sale. In
relation to working for Collier Smash Repairs, the applicant was unable to convincingly state what his on-going role with that
employer was to be, yet he had numerous discussions with Mr Minniti prior to commencing on 8 April 2002. On this basis,
given the inconsistencies, I have difficulty with the veracity of the evidence given by the applicant.

69 The evidence for the respondents, taken as a whole, was consistent and more credible than the evidence of the applicant and
thus gives more weight to the respondents� evidence. Even though Mr Minniti was vague on some issues, he was clear and
forthright when giving evidence on the critical elements that he did recall, and was unshaken on this evidence during cross
examination. In my view, the other witnesses for the respondent gave their evidence honestly and in a straight forward and
unhesitating manner. Much of their evidence corroborated Mr Minniti�s evidence. On this basis, I accept the evidence of the
respondents� witnesses in preference to that of the applicant where there is any conflict.
Authorities

70 In this matter the applicant must show, on the balance of probabilities, that he was an employee (The Western Australian
Builders� Labourers, Painters and Plasterers Union of Workers v R B Exclusive Pools Pty Ltd trading as Florida Exclusive
Pools (1996) 77 WAIG 4 at 8 per Fielding SC).

71 The relevant legal test for determining the employment relationship was recently canvassed by Smith C in Stacey Sharon
Booth v Ngaringga Ngurra Aboriginal Corporation (2001) 82 WAIG 1250 at 1259-60.

��
�The relationship of employer and employee is a contract of service where an employee contracts to
provide his or her work and skill (typically to enable an employer to achieve a result). An independent
contractor works in his or her own business on his or her own account. Whilst the authorities do not
establish a conclusive test for determining whether a person is an employer, regard must be had to the
whole of the relationship. In Stevens v Brodribb Sawmilling Co Pty Ltd (1986) 160 CLR 16 Mason J at
24 and Wilson and Dawson JJ at 36 held that a prominent factor is the degree of control which the
person (who engages the other) can exercise over the person engaged to perform work. The High Court
also held that the existence of control is not the sole criteria, other relevant matters include, but are not
limited to, the mode of remuneration, the provision and maintenance of equipment, the obligation to
provide exclusive services, provision for holidays, deduction of income tax, delegation of work, the
right to suspend or dismiss, the right to dictate the place of work and hours of work. Further, Mason J in
Stevens v Brodribb Sawmilling Co Pty Ltd at 26 to 27 also observed that in some cases the organization
test can be a further factor to be weighed (along with control), in deciding whether the relationship is
one of employment or of independent contractor. The organization test is whether the party in question
is carrying on the business, in the sense of carrying it on for himself or on his own behalf and not for a
superior (Montreal v Montreal Locomotive Works [1947] 1 DLR 161 per Lord Wright at 169).
Whilst regard can be had to whether the parties regarded their contractual relationship one of
employee/employer or independent contractor, if the evidence shows otherwise the parties cannot alter
the truth of that relationship by putting another label on it (Massey v Crown Life Insurance Co (1978)
1 WLR 676 and Narich Pty Ltd v Commissioner of Pay-Roll Tax (1983) 2 NSWLR 601).

(81 WAIG 1212 at 1214)
The distinction between an employee and an independent contractor is �rooted fundamentally in the difference
between a person who serves his employer in his, the employer�s, business, and a person who carries on a trade or
business of his own� (Marshall v Whittaker�s Building Supply Co (1963) 109 CLR 210 per Windeyer J at 217; see
also Northern Sandblasting Pty Ltd v Harris (1997) 188 CLR 313 per McHugh J at 366; approved by Gleeson CJ,
Gaudron, Gummow, Kirby and Hayne JJ in Hollis v Vabu Pty Ltd [2001] HCA 44 at [40]; (2001) 181 ALR 263 at
275).�

72 I should note at this stage that I have difficulty in assessing the employment relationship given the applicant worked with the
respondent for less than 2 days. Thus, I rely mainly on the evidence given about the intention of the parties with respect to the
employment relationship.

73 Given my findings on witness credibility, and based on the relevant legal principles in relation to a matter of this nature, I
make the following findings in relation to a consideration of the employment relationship between the applicant and the
respondents.
Control

74 The right of the employer to control what the employee shall do and how the employee should do it is a significant element in
determining the employment relationship (Stevens v Brodribb Sawmilling Co Pty Ltd op. cit.). No evidence was presented by
the applicant that the respondents would specify what was to be done by the applicant and how it should be done, nor was any
evidence given that the applicant was to be supervised by the respondents.
Organisation Test

75 Under this test, the question to determine is whether or not the applicant is an integral part of the business of the respondents,
and carrying on the business on behalf of the respondents (Stevens v Brodribb Sawmilling Co Pty Ltd op cit). Given my
findings on witness credibility, I find that the applicant was working on his own behalf and not on behalf of the respondents. I
find that the applicant and Mr Minniti discussed the applicant receiving remuneration based on profits arising from what the
applicant was able to bring to the business. I find that these profits, generated from selling finance and insurance and setting
up a bailment arrangement to buy and sell cars, were to come from a business arrangement between the applicant and Mr
Minniti. I find that a retainer of $500 per week was to be paid up-front from these profits. In return, the applicant was to
provide general accounting and financial assistance to the respondents on a contract basis, as required, as part of the business
arrangement. In return for Mr Minniti assisting in making it possible for the applicant to earn commissions, half of the
commissions was to be retained by the respondents. On the basis of this arrangement I find that the applicant was not working
for the benefit of the respondents, but working for his own benefit.
Supply of labour

76 The evidence demonstrates that the applicant was to supply his labour and capital ($100,000 for a floor plan to buy cars) in
order for him to operate his business in conjunction with the respondents� businesses. This points to a contract for service.
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Income
77 The applicant was not going to be earning weekly or fortnightly income which could be categorised as wages. I accept the

evidence of Mr Minniti whereby he confirmed that the arrangement was that the applicant was to be paid a $500 base retainer,
which would be paid out of profits received from the business relationship. This points to a contract for service.
Hours

78 No evidence was given about the applicant�s hours of work.
Taxation

79 No evidence was given about the taxation arrangement between the parties.
Provision of tools/equipment

80 There was evidence that the respondents were to supply an office for the applicant. However, no evidence was given about
who was to supply additional resources required for the applicant to undertake his work, apart from the applicant providing a
lap top computer to undertake some of his work.
Intention of the Parties

81 On the basis of my findings on witness credibility and given my comments about the Organisation test, I am of the view that
the intention of the parties was to enter in to a business relationship, not a relationship of a contract of service. In my view
both the applicant and Mr Minniti were entering into a business relationship when the applicant and Mr Minniti held meetings
to agree on their arrangement, prior to 8 April 2002.
Leave and other employment entitlements

82 The applicant gave evidence that he assumed he would receive entitlements under a normal contract of employment however,
no evidence was given confirming that there was an agreement to this effect with the respondents. No evidence was
forthcoming that any employment forms such as superannuation documents were signed when the applicant commenced
working at the respondents� premises.
Termination

83 I do not believe that there was a termination of the applicant when Mr Minniti told the applicant to leave the premises of
Collier Cars and Commercials on 9 April 2002. In my view, the relationship between Mr Minniti and the applicant broke
down due to a conflict arising out of Mr Davenport becoming involved in Mr Minniti�s business, threatening the future profits
of the applicant�s business arrangement with Mr Minniti. This led to an acrimonious argument between Mr Minniti and the
applicant on the afternoon of 9 April 2002. On the basis of this argument and the applicant�s threat to sue Mr Minniti the
applicant was told to leave the premises. In my view, this does not constitute a termination.

84 I conclude that on the evidence presented, and taking into account the indicia where no evidence was presented, that the
applicant has not demonstrated that he was employed under a contract of service with the respondents. When reviewing the
relevant indicia I find that the relationship between the applicant and the respondents was one of a contract for service. Thus,
as the applicant was not an employee of the respondents, I find there is no jurisdiction for the Commission to deal with the
applicant�s claims.

85 On this basis the application will be dismissed for want of jurisdiction.

_________

2002 WAIRC 06255
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES PAUL ARTHUR DOUGLAS, APPLICANT
v.
PASQUALE MINNITI AND NATALIE MINNITI T/AS COLLIER SMASH REPAIRS AND
PASQUALE MINNITI, NATALIE MINNITI AND GLENN TE RAKI T/AS COLLIER CARS AND
COMMERCIALS. , RESPONDENTS

CORAM COMMISSIONER J L HARRISON
DATE OF ORDER TUESDAY, 20 AUGUST 2002
FILE NO. APPLICATION 778 OF 2002
CITATION NO. 2002 WAIRC 06255
_________________________________________________________________________________________________________

Result Application alleging unfair dismissal and contractual benefits dismissed
_________________________________________________________________________________________________________

Order
HAVING HEARD Mr P Douglas on his own behalf and Mr A Palumbo as agent on behalf of the respondent, the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the application be and is hereby dismissed.

(Sgd.) J. L. HARRISON,
[L.S.] Commissioner.

____________________



82 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 2511

2002 WAIRC 06401
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES DEAN SAMUEL HALLS, APPLICANT
v.
DJ PALMER, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DATE THURSDAY, 5 SEPTEMBER 2002
FILE NO. APPLICATION 168 OF 2002
CITATION NO. 2002 WAIRC 06401
_________________________________________________________________________________________________________

Result Reinstated
Representation
Applicant Mr D.S. Halls appeared on his own behalf
Respondent Mr D.J. Palmer appeared on behalf of the Respondent
_________________________________________________________________________________________________________

Reasons for Decision
(Given ex tempore)

1 On 31st January 2002 Dean Samuel Halls (the Applicant) applied to the Commission for orders pursuant to section 29 of the
Industrial Relations Act, 1979 (the Act) on the grounds that he had been harshly, oppressively or unfairly dismissed from D.J.
Palmer (the Respondent). The Applicant told the Commission that he was employed as a mechanic for the Respondent and
performed duties associated with that calling. He has been employed with the Respondent on two occasions. Relevantly for
this application he was employed from 23rd November 2000 until the relationship came to an end on 8th January 2002 when he
says he was dismissed.

2 The Applicant says that his normal working arrangements were that he was to start at 9.30 but on occasions he had what he
called an early start where he would come in at 7.30. This 7.30 start varied from time to time. It is issues relating to the starting
time which led to a dispute between the parties.

3 In a historical sense I should record that the applicant had received a notice relating to poor work performance from Colin
Palmer, who is the manager of the Respondent. This related in some measure to his attendance. The Applicant says that he
disagreed with what had been put in the notice and talked to the foreman about the complaint. Having done so he told Mr
Palmer he should check with the foreman about the allegations in the letter. The Applicant says on the next day, which was
25th October 2001, quite some time before the dismissal, he met with Mr Palmer who then apologised to him. As a result of the
conversation the Applicant gained the impression that he had justified to Mr Palmer that the allegations were incorrect. He was
fortified from that view because Mr Palmer gave him $300.00 worth of pool fencing.

4 After that time the relationship continued until the parties came into conflict on 8th January 2002. The Applicant says he had
been coming to work with another employee who had a 7:00 o�clock start time. According to the evidence it appears that he
car pooled with that person. That person shared accommodation with a female friend of the Applicant. The Applicant would go
to the house in the morning for a lift and leave his car for his friend to use during the day.

5 On the day in question he says that when he arrived his work mate was sick. The work mate rang in to the Respondent to
advise he was unable to work. It appears there is no dispute about that from the Respondent. As a result then the Applicant
drove his own car in to work. These events made him a little later than he would have been if he had have gone in the vehicle
with his work mate. He was on the premises between ten past and fifteen minutes past seven.

6 The Applicant then says that he was called into the office by Mr Colin Palmer who was angry. He was addressed about what
time he was going to start, was it to be 7.30 or 7.00? There was an altercation between them. He says that he told Mr Palmer he
would make a decision about when he would start later in the day and let him know. He started to walk out of the office.
Because he was confused he said, �I don�t understand this place.� He says that provoked a reaction from Mr Palmer who stood
up, yelled at him and said, �Get out.� This command was delivered so forcefully he was concerned he thought he had been
sacked. He went to his car drove out of the premises and stopped nearby.

7 His evidence is he rang his friend, Miss Charmaine Lehman, and related the events to her. Miss Lehman did give evidence in
support of that contention. The Applicant then, on her advice, went to his own home, rang the office and asked the person in
the office to ask Colin Palmer to give him a call. This eventually took place. The Applicant said he asked Mr Palmer whether
he had a job. He asked because he thought he had been fired. His understanding of the response is that Mr Palmer said, �yes,
you are fired� to which he replied, �after 3 years, thanks a lot.� That was the end of the relationship.

8 Later the Applicant received an employment separation certificate (Exhibit H1). He drew the attention of the Commission to
the differences between the reasons for termination set out in that form and the reasons which are set out in the Notice of
Answer filed in the Commission by the Respondent. About those matters I need to say that what the Commission makes a
decision on is what is said and heard in the Commission and the documents do not represent pleadings as they would perhaps
in another court.

9 The Applicant says that he has tried to get work since the dismissal. He has been to Centrelink; he has undergone training; he
had received social service payments for the whole of the period but he still has not been able to establish himself in permanent
employment.

10 The Respondent was represented by Colin Palmer. His version of events is different. He could not recall that in respect of the
Notice of Work performance (Exhibit H2) that he had absolved the Applicant from the allegations made in the notice. But he
did recall about that time giving the Applicant $300.00 worth of pool fencing. About the events on 8th January 2002 Mr Palmer
said what provoked him into acting in the way that he did was that when he had raised what he thought was a legitimate
question about starting time; that the Applicant had walked out and had shouted to him to �get fucked� and to �shove the job
up your arse.� He took this to mean the Applicant was expressing a view he did not want to work for the Respondent so he told
him to �get out.�

11 He later rang the Applicant. The Applicant asked him whether he had been sacked or not to which he replied, �I don�t want
you to come back unless you change your attitude.� The Applicant had responded, �I�m sacked then� and that is where the
conversation ended. The Applicant took it to mean that in fact he had been dismissed.
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12 That is a sufficient scan of the facts in the matter. There are some other issues which I will touch upon in my analysis, but what
I have recited sets out, in broad terms, what happened between the parties.

13 The Commission has to make findings on the credibility of witnesses. In respect of the Applicant I find no reason to believe he
has not related to me the events to the best of his knowledge and in an honest, truthful way. I say the same about Charmaine
Lehman who to me seems to be a sincere and honest person. I heard evidence from Glen William Pike, who is an ex-employee
of the respondent. He left the Respondent, I gather from his evidence, not in very happy circumstances. Although he said he
was not resentful I think one has to treat his evidence with some caution because he gives the impression of being a disaffected
previous employee. I therefore can not rate his evidence of high credibility but in the scheme of events it really does not matter
because the essential information for the Applicant can be established from his evidence and from the evidence of Charmaine
Lehman.

14 I heard from Colin Palmer. He appears to me to be a serious man and I take into account that he is in a court situation and that
he may be nervous. I can see no reason why I should disbelieve what he tells me about his recollection of the events. Therefore
I am left with the task of having to decide which of the two stories is most likely to be the one that occurred.

15 When the Commission is dealing with unfair dismissals it has to apply the test which is set out in Undercliffe Nursing Home v
FMWU (1985 65 WAIG 385). That test is a simple one and it is: Was there a fair go all round? That is a fair go to the employee
and a fair go to the employer. The Commission needs to take into account that an employer has the right to hire and fire. And
that right is not to be interfered with by tribunals unless there has been an abuse of the right. Further in dealing with these
matters, as was said by Kennedy J in Shire of Esperance -v- Mouritz (1991) 71 WAIG 891, the Commission is to consider all of
the events on balance, that one event might lead one to conclude a dismissal was unfair should not be determinate of the
application if the rest of the factors indicate a different outcome.

16 I have said that I accept the evidence of the applicant as he was supported by Charmaine Lehman. I think on the balance of
probabilities that there was, in October 2001, a letter relating to work performance and about matters similar to those which led
to the dismissal. The letter was put to the Applicant by Mr Palmer and the Applicant disputed its contents, raised them with his
foreman and asked his foreman to check with Mr Palmer. I accept his version of events of the meeting the next day where he
says that Mr Palmer apologised. Whether he apologised directly is not relevant. I accept though that Mr Palmer most likely
said, and he could not recall whether he did or not, �Well, okay then�, �Let�s get on with things and to show that there�s no bad
feelings here, you can have 300 bucks worth of pool fencing.� I think that is a reasonable construction of the events. That is the
likely course of events from that incident. That means of course though, that the warning which was given in October was a
nullity as far as the law is concerned. It was not acknowledged by the Applicant as being correct, in fact he challenged it at the
time.

17 Moving then to the events preceding the dismissal. The Applicant did attend for work at 7.30 on some occasions, I accept that
that was done by arrangement. I accept, too, that he had started a habit of getting a lift with a work mate who shared
accommodation with Miss Lehman. That means on occasions he was at the premises before he was supposed to start and I
accept that there was probably some internal arrangement between the parties that he would finish earlier or take a lunch break.

18 I accept too and I find that on the balance of probabilities that what happened is that on the morning concerned, for some
reason which I can not understand, Mr Palmer raised with the Applicant the issue of him being in at work at that time of the
morning. It might be that he wanted to deal with the proper organisation of the staff. For instance when people take lunch and
when they go home. Mr Palmer wanted to know whether the Applicant wanted to started at 7 o�clock or 7.30 in order that he
could organise the workforce. That was a legitimate desire on his part.

19 But the issue became out of hand from then on. The Applicant took some offence at the way the question was asked. He may
have said words like, �I really can�t understand this� as he walked out. This caused a severe action and probably an over
reaction from Mr Palmer. Mr Palmer then dismissed the Applicant, if I can shorthand what happened. Mr Palmer was
obviously fed up and he decided to dismiss the applicant. The Applicant was confused about whether he was dismissed or not
and I accept his evidence that he was. He left the premises and he rang Miss Lehman. Her evidence confirms his, that he was
confused about his situation. She wisely told him that he should ring back and try and settle the matter. That was good advice
which he took.

20 He rang into the Respondent, spoke to someone in the office and asked that he get the opportunity to speak with Mr Palmer.
That opportunity was presented to him when Mr Palmer rang him. He asked Mr Palmer if he had been sacked and Mr Palmer
did not say that he was not. He said, �I don�t want you back unless your attitude�s changed.� The Applicant took that to mean
that he was dismissed and he was entitled to believe that he was.

21 Section 29 of the Act operates to give an individual the right to bring a matter to the Commissioner relating to an unfair
dismissal on two bases: One, that the person was an employee, and second that there was a dismissal. It is clear that the
Applicant was an employee and I find that there was a dismissal. There is jurisdiction to hear the matter. The authorities say
that dismissals should not be done in the heat of the moment and that if a dismissal does take place in that way, the parties try
and resolve the matter later.

22 That did not happen in this case. What did happen was in effect a summary dismissal. That is, the Applicant was told to leave
straight away. For that to happen and to be justified, an employee must have indulged in behaviour which indicated an attitude
and an intention not to be bound by a fundamental condition of a contract. That is, they did something so bad that the contract
should come to an end immediately. That did not happen here. It may be that Mr Palmer, in due course, might have been able
to say after further discussions with the Applicant, ��we�re not going to sort this out so I am going to give you notice.� If that
had have happened, it may well not have been an unfair dismissal. But as a summary dismissal it was fundamentally unfair and
the Commission so finds.

23 Section 23A of the Act requires that the Commission may make an order under this section if the Commission determines that
the dismissal of an employee was harsh, oppressive or unfair. It may order the employer to reinstate the employee in the
employee�s former position on conditions not as disfavourable as the conditions on which the employee was employed
immediately before dismissal. It is only if the Commission considers that reinstatement would be impracticable that the
Commission may order the employer to pay compensation for loss or injury.

24 The Act has been changed recently so that also if the Commission considered reinstatement into the previous position
impracticable, it may order the employer to re-employ the employee in another position that the Commission considers the
employer has available and is suitable. This additional provision was inserted in the Act in the latest round of amendments in
the Industrial Relations Reform Act 2002. In a second reading speech in dealing with that section the Honourable Minister,
John Kobelke, made it clear that it was the intention of the Parliament that the Commission retain the principle that in cases of
unfair dismissal that the first option to be considered by the Commission is reinstatement.

25 This is a case where I have decided that there is no reason to conclude that reinstatement would be impracticable. I intend to
find that the Applicant was unfairly dismissed and I will order his reinstatement from Monday 2 September 2002. That
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reinstatement is to be under conditions no less favourable than those that existed when he was dismissed. It is up to the parties
to make the relationship work. The Commission has no power to order compensation in such circumstances.

26 An order for reinstatement will issue. When the Commission issues such an order it does not expect to see the parties back in
here. If there was a dismissal soon after a reinstatement order issued, the Commission would look very carefully at why such a
dismissal took place.

27 If the Applicant does not take up the position within 14 days of 2nd September 2002 the order will have no further effect.
_________

2002 WAIRC 06402
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES DEAN SAMUEL HALLS, APPLICANT
v.
DJ PALMER, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DATE THURSDAY, 5 SEPTEMBER 2002
FILE NO. APPLICATION 168 OF 2002
CITATION NO. 2002 WAIRC 06402
_________________________________________________________________________________________________________

Result Reinstated
_________________________________________________________________________________________________________

Order
HAVING heard Mr D.S. Halls on his own behalf and Mr D.J. Palmer for the Respondent, the Commission pursuant to the powers
conferred on it under the Industrial Relations Act, 1979, hereby orders:

1. THAT the Applicant was unfairly dismissed.
2. THAT the Applicant be reinstated to the position held by him at the time of termination on 2nd September 2002.
3. THAT if the Applicant does not take up the position within 14 days of the date hereof this Order shall have no

effect.
(Sgd.) J. F. GREGOR,

[L.S.] Commissioner.

____________________

2002 WAIRC 06122
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES ROBERT HARWOOD, APPLICANT
v.
ACE SERVICES PTY LTD TRADING AS DEFENSIVE DRIVING SCHOOL, RESPONDENT

CORAM COMMISSIONER J H SMITH
DELIVERED FRIDAY, 2 AUGUST 2002
FILE NO. APPLICATION 2275 OF 2001
CITATION NO. 2002 WAIRC 06122
_________________________________________________________________________________________________________

Result Declaration that the Applicant was an employee and unfairly dismissed. The Respondent ordered to
pay $7,683.00 as compensation.

Representation
Applicant Ms C Crawford (of Counsel)
Respondent Mr R Sutherland (in person)
_________________________________________________________________________________________________________

Reasons for Decision
1 Robert Harwood (�the Applicant�) made an application under s.29(1)(b)(i) of the Industrial Relations Act 1979 (�the Act�) for

orders pursuant to s.23A of the Act. The Applicant claims that he was harshly, oppressively or unfairly dismissed by Ace
Services trading as Defensive Driving School.

2 At the outset of the proceedings the Respondent�s representative advised the Commission that the correct name of the
Respondent is Ace Services Pty Ltd trading as Defensive Driving School, (hereinafter referred to as �the Respondent�). The
Applicant was engaged by the Respondent as a driving instructor. The Respondent says the Commission has no jurisdiction to
deal with the Applicant�s claim as it did not employ the Applicant. The Respondent says at all material times the Applicant
was engaged as a subcontractor and ran his own business as a driving instructor. By consent it was agreed by the parties that
both the jurisdictional issue and the evidence whether the Applicant had been harshly, oppressively or unfairly dismissed
would be heard together.

Factual Circumstances in Relation to the Nature of Engagement
3 The Applicant has held a Department of Transport Driving Instructors Licence for about ten years. During that period of time

the Applicant has worked as a driving instructor for about six years. He has carried out work for the business trading as
Defensive Driving School on three separate occasions. He was engaged in 1993 for a period of about six months when the
business was owned by a Mr Stevens. He worked again for Mr Stevens in 1995 for about 12 months. In February 2000 he was
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engaged by Mr and Mrs Caddy who were the owners of the business at that time. Whilst engaged by Mr and Mrs Caddy the
Applicant�s terms of engagement were as follows�

(a) Initial bookings for a first lesson were provided to each driving instructor by the Defensive Driving School
office. The Applicant lived in West Perth and he was allocated an area which spanned from Fremantle
through Melville across to Murdoch and down to Munster. Students who telephoned the office for a driving
lesson who lived within that geographical area were allocated to the Applicant. The Applicant would
communicate daily by email or telephone with the office about times and dates for bookings for new
students, cancellations and test arrangements. The Applicant informed the office of bookings he made and
the office staff would advise him of bookings and if any students had telephoned and changed lesson times.
Although the initial bookings for a student were made by the office, after the first lesson the Applicant was
expected to make further bookings with the students. However, in some cases where the student was not able
or unwilling to do that the student would contact the office to make further bookings.

(b) The Applicant was provided with a vehicle which was owned by the business and marked with Defensive
Driving School signs. The Applicant had custody of the vehicle at all times and could use it for his own
private use. The business paid for registration costs and all maintenance costs. The only cost associated with
the running of the vehicle that was borne by the Applicant was the cost of petrol.

(c) When the vehicle was required to be serviced the Applicant would advise the office to ensure that he was not
booked for lessons at the time of servicing. On occasions he would have the use of a spare car owned by
Defensive Driving School.

(d) The fee paid by each student and the portion to be retained by the Applicant was set by the owners of the
business. At the end of each week the Applicant was required to tender to the office the school�s portion of
the fees to be paid by the students and to provide to the school the number of lessons and driving tests
conducted. The Applicant was responsible for collecting all fees from the students and ensuring the students
paid.

(e) Students could either pay by way of cash, cheque or credit card. Shortly before Mr and Mrs Caddy sold the
business, the fee students paid was increased to $34.00 for an hour�s lesson and $56.00 for each driving test.
Of the $34.00 for each lesson the Applicant was paid an amount of $19.25 and the school was paid $14.75.
In relation to each driving test the Applicant retained $30.30 and the school was paid $25.70. At all material
times these fees were set by the owners of the business without any discussion with the Applicant.

(f) If a student wished to pay by credit card, the Applicant would contact the office and office staff would
arrange for deductions to be made from the student�s credit card for payment for lessons.

(g) The Applicant was responsible for the payment of his own income tax.
(h) The business paid workers� compensation insurance payments to cover the Applicant�s work.

4 Mr and Mrs Caddy sold the Defensive Driving School to the Respondent. The Respondent is a company owned by Mr Russell
Sutherland. Mr Sutherland�s company took over the running of the business on or about 1 May 2001.

5 Shortly prior to Mr Sutherland�s company taking over the business a dinner was held on 27 April 2001 with all drivers,
including Mr Harwood. At that dinner Mr Sutherland informed the Applicant and others that he knew nothing about running a
driving school and that �he wanted things to remain the same�. It is common ground between the parties that the terms and
conditions applied to the engagement of the Applicant whilst engaged by Mr and Mrs Caddy continued to apply once the
Respondent took over the ownership of the business.

6 After the Respondent took over the business, the Applicant was supplied with business cards to hand to students. The business
card stated the name of the business as Defensive Driving School. On each business card, the Applicant could write his name
on the back as a driving instructor. The Respondent continued to be responsible for all advertising and placed an advertisement
in the Yellow Pages for the business. The Applicant was also provided with �no-show cards� marked with the Respondent�s
telephone number which he would leave at students� addresses if they failed to show for a driving lesson.

7 It was not in dispute that the Applicant was generally required to be available to conduct lessons from 7:30am until 6:00pm,
Monday to Friday and to be available to work on Saturday mornings. However it is disputed by the Respondent whether he
(the Applicant) required the Respondent�s permission to make himself unavailable, within the aforementioned times. The
Applicant said that he would advise and seek the permission of staff if he was not available at particular times, such as late
Friday afternoon and Saturday mornings. Mr Alan Cairns, the General Manager of the business for a short period in October
and November 2001, testified that it was expected of all driving instructors that they make themselves available to work within
the aforementioned times, however if instructors said they were unavailable they (the Respondent) had to accept that. The
Respondent�s Office Manager, Ms Merrill Strickland gave similar evidence. It is common ground that the Applicant could
refuse to provide instruction to a particular student. The Applicant said the only time he had done so was for non-payment of
fees. He conceded however, that he could also refuse to provide instruction on grounds of safety. The Applicant testified that if
he had a problem with a student he would advise Ms Strickland so she �could sort it out�.

8 During July 2001 until 13 August 2001 the Applicant did not work for about one month. He gave uncontradicted evidence that
he had arranged the taking of a holiday with the previous owners, Mr and Mrs Caddy. He said he could not take leave while
another instructor was on leave. Whilst he was absent he was not paid any holiday pay, nor did he request that he be paid
holiday pay. The Respondent made arrangements for another driving instructor to cover his area whilst he was unavailable. It
appears Mr Alan Cairns was engaged as a relief driver although it is not clear whether he relieved the Applicant whilst he was
on leave. Mr Cairns later became Manager. After the Applicant returned from his holiday, he was provided with a document to
be given to all the students titled �Defensive Driving School Passport�. The document contains a letter from Mr Sutherland (as
director of the Defensive Driving School) and sets out the responsibilities of the Defensive Driving School to the students and
the responsibilities of the students. It also contained a student tuition log book to be completed by the student and a student
progress report where following a lesson, an instructor is to make comments. The document also provided a guide to practical
driving assessment and information on post assessment education courses.

9 In late August 2001 the Applicant was directed to make himself available for a meeting/dinner with Mr Sutherland and other
driving instructors. Prior to this meeting Mr Cairns (who had at that time been engaged by the Respondent as a
consultant/driving instructor), had spent time with each instructor observing the way in which they carried out lessons. He had
also consulted a number of instructors with a view to introducing uniformity in driving instructing methods and professional
standards. The Applicant said Mr Sutherland spoke at the meeting about how they (the instructors) should conduct themselves.
He also said Mr Sutherland spoke about introducing �packages� for students for a one-off figure and suggested that if students
were not prepared to take a certain number of lessons they could be advised the Respondent could not help them. The
Applicant indicated these ideas were discussed and there was opposition by the instructors to these ideas. Mr Cairns testified
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that at the meeting there was a general discussion about how each of the instructors should conduct themselves as self-
employed drivers. Each of the drivers, including the Applicant, was handed a document at that meeting headed �Company
Policy� which provided as follows�

�1. The policy of the company is to take a higher �moral and ethical� stance and a more professional approach to
instructing Students not to just pass a �P� plate test but to prepare them with skills that will teach and enforce safe
driving principles that will last a lifetime.

2. You are to take control of the Students driving instruction program and work towards them achieving both our and
their goals. This includes you making future bookings and re-arranging any changes to these with the student.
Students must be encouraged to participate in all Post Assessment courses on offer to assist in widening their
driving experience.

3. Treat all Students with respect and empathy no matter their individual skill levels.
4. All bookings for future lessons etc. must be confirmed with the Office as soon as possible to avoid conflict with

other Student�s arrangements.
5. COMMUNICATE AT ALL LEVELS.

Student/Office/Parents etc.
6. Students are to book their own Tests with your guidance as to when you feel they are fully competent and mentally

prepared to pass the Test. CONFIRM THESE DATES WITH THE OFFICE as soon as possible.
7. All tuition etc must be carried out within the laws of the Traffic Act. No speeding etc.
8. Be punctual at all times. Contact all parties and keep them informed if you have been delayed.
9. A �DO NOT TOUCH POLICY� applies towards all Students except in an emergency or in the normal course of

greeting. This will avoid any claims of inappropriate behaviour.
10. Complaints of any nature by the Student, Parent etc are to be referred to the Office immediately so action can be

taken to rectify any problem.
11. Be aware of any actions that may contravene legislation on discrimination.
12. It is your responsibility to ensure all necessary licenses and Permits etc. for both yourselves and the Students are

current and that the Company has this information updated where necessary.
13. Vehicles must be clean and maintained in a roadworthy condition at all times. The office must be made aware when

vehicle services are due and any other maintenance requirements.
14. No smoking in vehicles. Discretion should be used when smoking near students, parents etc.
15. Dress at all times to be clean �Smart Casual�. Collared Shirt, Tailored Slacks, neat jeans or belted shorts. Decent

shoes not joggers.
16. Personal hygiene must be of the highest order with the use of deodorant etc. Clean-shaven (except for beards).
17. Instructors are responsible for all monies collected or due from students and should be forwarded to the office

weekly.
18. No �Private� lessons are to be conducted without the express approval from the Office and if these are agreed they

are to be conducted outside Company working hours.�
At that meeting the Applicant was also provided with a copy of a document containing a number of headings in relation to
advertising, the duties carried out by the office manager and instructor�s responsibilities. Notwithstanding the Respondent�s
policy and other documents, Mr Cairns maintained in his testimony that each driving instructor had control of content of each
lesson and could conduct each lesson as they (the instructor) thought fit.

10 Mr Alan Cairns was appointed as general manager for the Defensive Driving School on 15 October 2001. Following
discussion with Mr Sutherland, Mr Cairns prepared a memorandum to instructors whereby each of the drivers was provided
with an option to change their system of remuneration. From 29 October 2001, Mr Harwood, along with the other driving
instructors was given a choice as to whether they wished to be remunerated by the existing percentage remuneration system or
to pay a flat rate of $500.00 per week to the Respondent irrespective of the total number of lessons and driving tests given by a
driving instructor each week. The Applicant was also advised that if he accepted the flat rate scheme he could engage other
driving instructors to work for him when he was not available and he could return a percentage of client�s fees when the
lessons and tests were conducted by another driver. It is common ground that the Applicant did not take up the flat rate system.
As discussed below there is a dispute as to whether the flat rate system required a payment per week of $450.00 per week or
$500.00 per week from each driving instructor who participated in the scheme. The Applicant says that at about that time there
was also a discussion about becoming area managers and leasing the Defensive Driving School vehicles however it seems
those options were not pursued by the Respondent whilst the Applicant was engaged.

11 From 29 October 2001 the Respondent increased the fee payable by the students for lessons and licence tests to $38.00 and
$57.00 respectively. The portion that was to be retained by the Applicant and other drivers who did not change from the
existing percentage remuneration system did not change. Their portion remained $19.25 per lesson and $30.30 per test.
Mr Cairns maintained that if a driving instructor left the business to work in another driving business they could take their
students with them. The Applicant disputed this was the case and said it was his understanding that the clients were the
�property� of the business and not the instructors.

12 Both the Applicant and the Respondent kept copies of weekly bookings (�job schedule�). The Applicant recorded on weekly
booking sheets, a record of the names of students who had lessons and tests and fees returned by him and amounts paid to the
Respondent. It is apparent from these sheets that the Applicant sometimes did not have bookings every hour that he was
available to work for the Respondent.

Legal Principles
13 It is not for the Respondent to show that the Applicant was not an employee but for the Applicant to show, on the balance of

probabilities, that he was an employee (The Western Australian Builders� Labourers, Painters and Plasterers Union of
Workers v R B Exclusive Pools Pty Ltd t/as Florida Exclusive Pools (1996) 77 WAIG 4 at 8 per Fielding SC).

14 The distinction between an employee and an independent contractor is �rooted fundamentally in the difference between a
person who serves his employer in his, the employer�s, business, and a person who carries on a trade or business of his own�
(Marshall v Whittaker�s Building Supply Co (1963) 109 CLR 210 per Windeyer J at 217; see also Northern Sandblasting Pty
Ltd v Harris (1997) 188 CLR 313 per McHugh J at 366; approved by Gleeson CJ, Gaudron, Gummow, Kirby and Hayne JJ in
Hollis v Vabu Pty Ltd [2001] HCA 44 at [40]; (2001) 181 ALR 263 at 275).
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15 The notion of �control� and its adjustment to the circumstances of contemporary life was recently re-considered by the
majority of High Court in Hollis v Vabu Pty Ltd [2001] HCA 44 at [43-44]; (2001) 181 ALR 263 at 276; where Gleeson CJ,
Gaudron, Gummow, Kirby and Hayne JJ observed�

�� In Humberstone [62], Dixon J observed that the regulation of industrial conditions and other statutes had made
more difficult of application the classic test, whether the contract placed the supposed employee subject to the
command of the employer. Moreover, as has been pointed out [63]�
�The control test was the product of a predominantly agricultural society. It was first devised in an age untroubled by
the complexities of a modern industrial society placing its accent on the division of functions and extreme
specialisation. At the time when the courts first formulated the distinction between employees and independent
contractors by reference to the test of control, an employer could be expected to know as much about the job as his
employee. Moreover, the employer would usually work with the employee and the test of control and supervision was
then a real one to distinguish between the employee and the independent contractor. With the invention and growth of
the limited liability company and the great advances of science and technology, the conditions which gave rise to the
control test largely disappeared. Moreover, with the advent into industry of professional men and other occupations
performing services which by their nature could not be subject to supervision, the distinction between employees and
independent contractors often seemed a vague one.�
It was against that background that in Brodribb [64] Mason J said that, whilst these criticisms might readily be
acknowledged�
�the common law has been sufficiently flexible to adapt to changing social conditions by shifting the emphasis in the
control test from the actual exercise of control to the right to exercise it, �so far as there is scope for it�, even if it be
�only in incidental or collateral matters�: Zuijs v Wirth Brothers Pty Ltd [65]. Furthermore, control is not now regarded
as the only relevant factor. Rather it is the totality of the relationship between the parties which must be considered.� �

16 I observed in Howe v Intercorp Services Pty Ltd trading as West Vision Painting Company [2001] WAIRC 2643 at [24] and
[25]; (2001) 81 WAIG 1212 at 1214 that�

�The relationship of employer and employee is a contract of service where an employee contracts to provide his or her
work and skill (typically to enable an employer to achieve a result). An independent contractor works in his or her own
business on his or her own account. Whilst the authorities do not establish a conclusive test for determining whether a
person is an employer, regard must be had to the whole of the relationship. In Stevens v Brodribb Sawmilling Co Pty Ltd
(1986) 160 CLR 16 Mason J at 24 and Wilson and Dawson JJ at 36 held that a prominent factor is the degree of control
which the person (who engages the other) can exercise over the person engaged to perform work. The High Court also
held that the existence of control is not the sole criteria, other relevant matters include, but are not limited to, the mode
of remuneration, the provision and maintenance of equipment, the obligation to provide exclusive services, provision
for holidays, deduction of income tax, delegation of work, the right to suspend or dismiss, the right to dictate the place
of work and hours of work. Further, Mason J in Stevens v Brodribb Sawmilling Co Pty Ltd at 26 to 27 also observed that
in some cases the organization test can be a further factor to be weighed (along with control), in deciding whether the
relationship is one of employment or of independent contractor. The organization test is whether the party in question is
carrying on the business, in the sense of carrying it on for himself or on his own behalf and not for a superior (Montreal
v Montreal Locomotive Works [1947] 1 DLR 161 per Lord Wright at 169).
Whilst regard can be had to whether the parties regarded their contractual relationship one of employee/employer or
independent contractor, if the evidence shows otherwise the parties cannot alter the truth of that relationship by putting
another label on it (Massey v Crown Life Insurance Co (1978) 1 WLR 676 and Narich Pty Ltd v Commissioner of Pay-
Roll Tax (1983) 2 NSWLR 601).�

The Facts of the Case
The Terms of the Contract

17 The terms of the Applicant�s contract with the Respondent were not governed by any written formal contract. The terms of
engagement are set out above.
Control

18 Whilst the Applicant had control over the way in which he performed each individual lesson with a student he was subject to
direction and control by the Respondent in respect of the general manner in which he conducted each lesson and test.
Mode of Remuneration

19 The Applicant collected all fees, retained his portion and was responsible for the payment of his own income tax. The
Respondent did not pay the Applicant for sick leave or annual leave.
Obligation to Work and Place of Work

20 The evidence establishes that the Applicant was allocated an area in the metropolitan area and he was given all of the bookings
in that area. I accept the evidence given by Mr Cairns and Ms Strickland that the Applicant was not given any bookings for
times which he was unavailable. The weekly sheets show that the Applicant until late September 2001 always made himself
available between 7:30am and 6:30pm each day, except that he was usually unavailable after 5:00pm on Fridays. Sometimes
he was unavailable on occasions after 5:30pm on Thursdays. In late September 2001 he advised Ms Strickland that he was
unavailable to work on Saturdays but he was available to work on Sundays. There is no evidence that the Applicant was able to
conduct driving lessons on behalf of himself.

21 The nature of the Applicant�s work patterns, the mode of remuneration and the nature of the booking system are consistent
with the nature of engagement being an independent contractor. But all other circumstances must be examined.
Provision and Maintenance of Equipment

22 The Respondent provided the Applicant with a fully maintained vehicle which had signs on the vehicle indicating his business
was �Defensive Driving School�. The Applicant however paid for all petrol. The Applicant was provided with business cards
which also indicated the name of the business as the Respondent. The Respondent was responsible for advertising.
Whether Conducting Own Business

23 It is my view that the Applicant was not conducting his own business. The Applicant did not delegate his work to others. He
did not have any ability to set or bargain his rate of remuneration or the amount that the students were charged. Although Mr
Cairns contended that the Applicant retained the clients after termination, the evidence does not support that contention. When
Mr Cairns came to the view that the Applicant had resigned he immediately took steps to take possession of the Respondent�s
vehicle as soon as he could so that he could make arrangements for lessons that would have otherwise been conducted by the
Applicant on the days following the Applicant�s �resignation�.
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24 When all the relevant factual circumstances are considered I am of the view the Applicant was employed as part of the
Respondent�s business and his work was done as an integral part of that business. Accordingly I am satisfied that the Applicant
was engaged at all material times as an employee working under a contract of service.

Events that Led to the Applicant�s Employment Coming to an End
The Applicant�s Evidence

25 Prior to the Applicant receiving a memo to instructors dated 29 October 2001 in which the flat rate system was outlined, the
Applicant met with Mr Cairns at his (the Applicant�s) home to discuss the flat rate system of remuneration. The Applicant
testified that Mr Cairns informed him (the Applicant) that the instructors could make more money if they worked smarter and
they could be better remunerated if they paid a flat amount of $500.00 per week to the business and kept the remaining fees.
The Applicant said he listened to what Mr Cairns had to say and explained to him (Mr Cairns) that he was not in a position to
make a decision �on the spot� that he wanted to have an accountant look at the scheme. He said that Mr Cairns also mentioned
to him that he (Mr Cairns) thought it would be advantageous to the drivers if they leased the vehicles as the expenses would be
100% tax deductible (to the drivers) and they could become area managers. He said Mr Cairns told him if they entered into a
leasing arrangement he (the Applicant) could employ other drivers to take lessons and he (the Applicant) could be paid a
percentage of the fees collected by those drivers. The Applicant testified that Mr Cairns did not indicate to him the cost of
leasing the vehicle. He said it was a complicated discussion and he became confused at times. He said Mr Cairns also asked
him to provide an ABN number and that he told Mr Cairns that he had been advised by the Taxation Office that anything less
than $50,000 per annum he was not required to have an ABN number. He said he also told Mr Cairns he did not want to run
his own business and wanted to remain employed by the Respondent. The Applicant said Mr Cairns tried very hard to convince
him that the flat rate system payment arrangement was a good idea. The Applicant said he did not disagree but he just wanted
someone who knew about these matters to give him an opinion.

26 The Applicant said Mr Cairns later telephoned him on a number of occasions and asked whether he (the Applicant) had
decided to take up the $500 flat rate system. He said he informed Mr Cairns he had not decided. At one point Mr Cairns asked
him (the Applicant) whether he would change from a manual to an automatic vehicle. He said that Mr Cairns informed him
that if he did so he would be able to make more money. The Applicant said that he advised Mr Cairns that he did not wish to
teach driving lessons using an automatic car as he had a commitment to his existing students and he did not like teaching
driving in an automatic vehicle. The Applicant said that Mr Cairns rang him regularly to discuss the flat rate system when he
was conducting lessons. He said he found the calls harassing and found it difficult to concentrate on teaching people to drive.
The Applicant said that he informed Mr Cairns that it was his view that he could see that the flat rate system could be lucrative
during busy times but during winter and times of exams he could see himself running into debt and that was the reason why he
did not wish to take up the flat rate system.

27 On 22 November 2001 the Applicant said that Mr Cairns rang him at about 11:30am and asked him why he had so many
students paying by credit card. The Applicant said that at the time he received the call that the bailiff was at his house. He
testified the bailiff was making a note of his property in the event that he (the Applicant) did not pay some outstanding parking
fines. The Applicant said that as a result he felt under stress during the telephone call. The Applicant said he asked Mr Cairns
whether there was a problem with students paying by credit card and that Mr Cairns told him that he was not happy to have so
many students paying by credit card as they (the Respondent) had to pay a fee on every credit card transaction. The Applicant
said he was unaware that such a fee was payable. He (the Applicant) said he informed Mr Cairns that he understood the
company advertised that credit card facilities were available and did he want him (the Applicant) to tell the students that they
could not pay by credit card. The Applicant said that Mr Cairns informed him �No, I just do not want you to encourage them to
pay by credit card.� The Applicant said he told Mr Cairns he would not discourage students from paying by credit card but that
it was better for him (the Applicant) if the students paid by credit card so he did not have to carry large sums of cash around
with him. The Applicant said he had had a problem with carrying cash as on 25 October 2001 he had left his client file and
$450.00 in cash in the vehicle and the vehicle had been broken into and the cash, cheques and the client file had been stolen.
As a result he was indebted to the Respondent for their share of the fees that had been stolen.

28 During the conversation on 22 November 2001 the Applicant said he discussed the break-in with Mr Cairns. Mr Cairns
informed him he did not care how it happened, it was his (the Applicant�s) �stupid fault� the car had been broken into. He said
the conversation went around in circles for about 25 minutes. He said because the bailiff was in his house taking notes on
goods and Mr Cairns was harassing him (the Applicant), he was agitated and frustrated. The Applicant testified that he said to
Mr Cairns during the course of the conversation �perhaps I should return the keys because I cannot work like this anymore.�
The Applicant said Mr Cairns responded by saying, �Whatever you like�. The Applicant said he informed Mr Cairns that he
had to go because the bailiff was there and he put the telephone down. He said he told him he had a lesson to perform and he
was late for that lesson and that he had to get ready for the lesson. The Applicant said shortly after he ended the telephone call
Mr Cairns rang back and asked when he could pick up the car and the Applicant replied, �What do you mean?� to which Mr
Cairns replied, �You have just resigned.� The Applicant said he told Mr Cairns he had not resigned and that he (Mr Cairns)
had taken what he (the Applicant) had said out of context. The Applicant said that Mr Cairns said to him again that he had
resigned and that they continued to go around in circles again about that issue. The Applicant said he informed Mr Cairns he
had a lesson to perform and he was already late and he would speak to Mr Sutherland. The Applicant gave uncontradicted
evidence that before he went to the lesson he telephoned Mr Sutherland and informed him (Mr Sutherland) that he had had a
verbal disagreement with Mr Cairns which had become heated and that Mr Cairns had got the impression that he (the
Applicant) had resigned, when he had not resigned. He asked Mr Sutherland to �sort it out�. Mr Sutherland agreed to do so.

29 Whilst he was in the course of the lesson he received another telephone call from Mr Cairns who asked him to meet with him
at his (Mr Cairns�) home. The Applicant said that Mr Cairns informed him that he had not changed his mind about the
resignation and that he had spoken to Mr Sutherland about the matter. The Applicant testified however, that Mr Cairns gave
him (the Applicant) the impression that he might be willing to sort the matter out. The Applicant drove to Mr Cairns� home in
Scarborough at 7:30pm that evening. The Applicant said that when he arrived he apologised for losing his �cool� because he
had been under pressure and had been unnecessarily argumentative with him (Mr Cairns) over the credit card issue. He said he
informed Mr Cairns he was sorry for arguing with him, that he had not resigned and that he (Mr Cairns) had misinterpreted
what he had said as a comment in order to express to him how ridiculous the credit card issue was. The Applicant said that Mr
Cairns informed him that he still had the same opinion about payment options and that they should be parting company as he
(the Applicant) had resigned. The Applicant reiterated again that he had not resigned. The Applicant said Mr Cairns asked him
to hand over the keys and the booking sheets. The Applicant said he did so because he felt under pressure and he did not have
any choice. He said Mr Cairns suggested that he contact another driving school, �Allpass Driving School�, who he knew had
some vacancies. The Applicant said that he did not wish to work for another school that he wanted to continue to work for the
Respondent.

30 The following day the Applicant met with Mr Sutherland at 9:15am. The Applicant said he informed Mr Sutherland that he had
not resigned, that he had been unfairly dismissed and asked for reinstatement. Mr Sutherland refused and said that he (the



2518 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 82 W.A.I.G.

Applicant) had resigned. The Applicant said Mr Sutherland told him that Mr Cairns had made the decision and he
(Mr Sutherland) could not go back on that. The Applicant also said that he (Mr Sutherland) told him that he had been trying to
help the instructors to make better money and all they could do was �knock a good idea on the head�. Further that he (Mr
Sutherland) had put money into Yellow Pages advertising and the business was losing money. At the conclusion of the meeting
the Applicant said that he told Mr Sutherland he would seek legal advice and take action for unfair dismissal. In cross-
examination it was put to the Applicant, but not conceded by him, that he became aggressive towards Mr Sutherland at the
conclusion of that meeting.

31 Following the Applicant�s termination of his employment, he contacted �Allpass Driving School� and applied for a driving
instructor�s position. However, he was unsuccessful. The Applicant applied for a number of jobs since his employment was
terminated and up to the date of hearing. A list of the job applications was tendered into evidence. It is apparent from that list
that the Applicant did not apply for any driving instructor�s positions. He said at the time his employment with the Respondent
was terminated he had four demerit points left. He said that because he was not in the industry anymore he let his driving
instructor�s licence lapse in late February 2002 and that he lost his driver�s licence in June 2002.

32 Prior to the Applicant�s employment being terminated he had worked editing video tapes for CFM Productions at race
meetings on Saturdays. After his employment was terminated he continued to work for CFM Productions and increased his
hours of work on a casual basis.

The Respondent�s Evidence
33 Mr Alan Cairns testified that he has several years experience as a driving instructor having initially worked for the Police

Department for four years training police officers as drivers and civilians. He said that he worked in the Eastern States. Mr
Cairns was initially engaged as a driving instructor for Defensive Driving School in early 2000. Later in the year he was asked
by Mr Sutherland to oversee the system of driving in the business and make an assessment how each of the instructors were
performing their tasks. He went out with each of the drivers in their vehicles while they were giving lessons. He also worked as
a relief driving instructor relieving instructors who went on holidays. He said he was asked by Mr Sutherland to bring
uniformity of teaching methodology across the business. After reviewing the driver�s systems of work he provided a report to
Mr Sutherland. He then sought assistance from three of the more experienced driving instructors and as a result formulated the
driving policy set out in paragraph 9 of these reasons.

34 Mr Cairns strongly contended in his evidence that when the fees were increased on 29 October 2001 to $38.00 per lesson, the
reason the increase was made was to give the instructors more money to enable them to make a fair living. However, he was
unable to explain why he maintained that to be the case in relation to the percentage remuneration system when the amount
paid to the instructors under that system did not increase.

35 Mr Cairns said that the meeting on 31 August 2001 with each of the driving instructors was to discuss the policy and to look at
ways of improving the performance of each of the instructors so as to increase their profitability and the profitability of the
business. He said that each of the drivers was told that if they did not perform as drivers then they should leave. He said it was
made plain to them that they were each self-employed drivers and they were not employees of the business and it was up to
them to ensure their own profitability.

36 Mr Cairns said that he went to the Applicant�s home on two occasions to discuss the $500.00 flat rate system of remuneration.
He said that although the memo to instructors stated that instructors were to pay a $500.00 per week flat fee, in fact the
proposal was that for the first 12 months that they would pay $450.00 and the additional $50.00 would not be required to be
paid as it would be a contribution by the Respondent to the drivers� petrol. He conceded that there was no mention made of this
rate in any of the documents provided to the Applicant or to any of the other drivers. He said that the $500.00 rate was arrived
at by the Respondent on the basis that the Respondent needed about $500.00 per week to cover the costs of running the
business. He said that when he spoke to the Applicant about the scheme the Applicant indicated to him that he understood the
scheme.

37 Mr Cairns said that he met with the Applicant and other driving instructors on 1 November 2001 to further discuss the flat rate
scheme. He denied putting anyone under pressure to join the flat rate system. He said the two schemes were run together and
no driving instructor was forced to change from the percentage system to the flat rate system. Mr Cairns conceded that the flat
rate system had subsequently changed since the Applicant�s employment was terminated by reducing the rate of pay the
drivers have to pay each week. However, the fee to be paid by each of the students has remained at $38.00 per lesson.

38 On 22 November 2001 Mr Cairns says that he was in the office with the office manager Ms Strickland and was advised by her
that the Applicant was informing students that they were to pay by credit card and not by cash or cheque. Mr Cairns said he
rang the Applicant and told him that he could not tell students this. He asked the Applicant whether he was refusing to take
cash or cheques and in response the Applicant informed him (Mr Cairns) that because his car had been broken into and the
money had been taken, he thought the policy �cash, cheque or credit card� was �plain bloody stupid� and that he did not wish
to take cash or cheques anymore because he did not want money to be lost. Mr Cairns said he asked the Applicant whether he
was refusing to take cash or cheques and that the Applicant responded by saying he was not refusing but he was advising the
students to pay by credit card. Mr Cairns said he informed the Applicant the policy stands. He said the Applicant was very
angry and swore a number of times. He said during the course of the conversation the Applicant informed him that the sheriff
was going to come around to his house to take his things and he could not afford to lose any more money by having his car
broken into. He said that the Applicant advised him that he was not going along with the Respondent�s policy and the
Applicant then said, �I will bring the keys back�. Mr Cairns said he then reiterated that the policy would stand and he asked the
Applicant, �Are you resigning?� to which the Applicant responded, �I wouldn�t be bringing the keys back if I wasn�t
resigning.� Mr Cairns testified that he then said to the Applicant, �Well that�s your choice, when will you be bringing the keys
back?� and he (the Applicant) said, �I�ve got another lesson to do before I finish.� Mr Cairns said the Applicant was quite
agitated and the conversation finished.

39 Mr Cairns said he then turned to Ms Strickland and informed her that the Applicant had resigned and Ms Strickland asked
when he (the Applicant) was going to bring the keys around. Mr Cairns said he telephoned the Applicant again and asked when
he was going to bring the keys back so he (Mr Cairns) could cover that area the next day. Mr Cairns says he then made
arrangements to meet the Applicant at his (Mr Cairns�) home at 7:30pm to return the keys and other Defensive Driving School
brochures.

40 When Mr Cairns spoke to the Applicant that night, the Applicant asked why he (Mr Cairns) had sacked him. Mr Cairns said he
told the Applicant he (Mr Cairns) had not sacked him that he (the Applicant) had resigned. The Applicant asked for his job
back and Mr Cairns told him, �I am not going to have you back as a driving instructor because of your attitude, because of how
you are.� He said the Applicant then threatened to sue the Respondent for unfair dismissal.

41 Earlier in his evidence Mr Cairns said that when he spoke to the Applicant in the first conversation on 22 November 2001, he
had not wanted to aggravate the Applicant as the school was starting to increase lessons and he did not want to lose a driving
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instructor as the school was struggling to cover the areas because of the work that was coming in. Mr Cairns said that
Applicant rang him the following day and apologised and again asked for his job back. He also contended in cross-examination
that after the break-in of the vehicle, he went to see the Applicant to make sure he (the Applicant) did not leave as they (the
Respondent) were desperate for instructors.

42 Ms Merrill Strickland testified that she was employed as the Respondent�s office manager. She said that from time to time Mr
Harwood would advise when he was unavailable for work and she blanked out those times on the job schedule. She said she
understood the Applicant along with the other drivers were self-employed.

43 Ms Strickland testified that on 22 November 2001 she was working in the office. She said she informed Mr Cairns that the
Applicant had told her that he was not allowing students to pay by cash or cheque and that they were to only pay by credit
card. Despite the Applicant�s evidence to the contrary, Ms Strickland�s evidence in respect of this conversation was not
challenged in cross-examination. She said she was present in the office when Mr Cairns telephoned the Applicant. She said she
could hear the Applicant�s voice at the end of the telephone. She said the Applicant�s voice was raised but she could not hear
the words used by the Applicant. She said she heard Mr Cairns say to the Applicant, �Are you resigning?� but she did not hear
what the Applicant said in response. She said at the conclusion of that telephone call Mr Cairns informed her that the Applicant
had just resigned. When cross-examined Ms Strickland conceded that she did not recall what Mr Cairns had said to the
Applicant about the use of credit cards but she was aware the majority of students paid by cash or cheque. She said that some
people do not like to use credit cards and some people do not have credit cards. She said that she could recall Mr Cairns saying
that other forms of payment other than credit card were to be accepted. She conceded however, that her recollection of the
conversation was vague and that the main thing that she could remember was that Mr Cairns informed her that the Applicant
had resigned and that the Applicant had offered to bring the vehicle and keys back. She said she thought there was a second
conversation between the Applicant and Mr Cairns that afternoon, but she was not sure.

Credit
44 Having carefully considered all of the evidence given by the witnesses in this case I accept the evidence given by Ms

Strickland that the Applicant informed her that he had recently adopted a practice of informing all students that they were to
only pay by credit card and not by cheque. I found Ms Strickland to be an honest witness. Although she considered her
recollection of events was not complete, her evidence in relation to this issue was not challenged in cross- examination. As to
Mr Cairns, where his evidence departs from the evidence of the Applicant, except in relation to the use of credit cards by
students, I generally prefer the evidence given by the Applicant to the evidence given by Mr Cairns. I did not find Mr Cairns to
generally be a reliable witness. He was evasive in that he did not disclose to the Commission that he is the owner of the
Driving School until he was asked a question about that in cross-examination. In evidence-in-chief he described his occupation
as driving school manager. Further, I do not accept his contention that he did not want the Applicant to resign. If that was the
case, why did he accept the Applicant�s resignation. Further, he contended in his evidence that the increase in fees made by the
Respondent on 29 October 2001 was made so as to increase the driving instructors� remuneration. Plainly that cannot be the
case as the driving instructor�s remuneration was not increased when the fees increased.

45 In light of my findings on credibility, I find that Mr Cairns rang the Applicant on 22 November 2001 and informed him that he
(the Applicant) was to accept payments by cash, cheques and credit card. Further that he was not to refuse payments of cash or
cheques. I accept the Applicant�s evidence in the first conversation that he informed Mr Cairns that perhaps he (the Applicant)
should return the keys because he could not work like this anymore. I accept that the Applicant was contemplating resigning.
However, it is my view that those words do not at law constitute a resignation, as there was no clear intention to resign. I
accept that in the second conversation and other conversations that the Applicant had with Mr Cairns that the resignation was
discussed. Even if I was to accept Mr Cairns� versions of the conversations he had with the Applicant on 22 November 2001 it
is my view that at law when the context of the exchange between the Applicant and Mr Cairns is considered, that there was no
real resignation.

46 In NGO v Link Printing Pty Ltd unreported Print R7005 (del. 22 January 1999), the Full Bench of the Australian Industrial
Relations Commission heard an appeal in relation to whether the appellant had resigned. Mr Ngo had been interviewed by the
Respondent�s General Manager about his performance. At the conclusion of the interview Mr Ngo informed the General
Manager of Production that he was very disappointed that the company did not trust the quality of his work and that he said, �I
resign my job because I am so disappointed.� The General Manager of Production advised Mr Ngo that he must give them a
letter in writing and to give it to him tomorrow. Mr Ngo indicated that he would do so. Mr Ngo then returned to his job and
completed his shift. In cross-examination Mr Ngo agreed that he said, �I resign. Is two weeks� notice okay?� He also said in
his oral evidence that at the time he resigned his mind was confused, he really nervous and his heart was jumping. On the next
day Mr Ngo went to work as usual and commenced work. He was then approached by the General Manager of Production who
told him he would have to finish now and that he did not have to work that day as the company would pay him up to the end of
the period of his notice. The General Manager of Production also asked Mr Ngo for his letter of resignation. Mr Ngo informed
the General Manager of Production that he was not resigning and he did not write the letter because he had checked with his
wife and family as well as his solicitor and accountant and he wanted to continue to work. After considering these facts the
Full Bench of the Australian Industrial Relations Commission held�

�We have had regard to the various decisions to which we were referred relating to resignations of employment. In
particular we have considered the decisions that assert the existence, in certain circumstances, of a duty to clarify a
resignation. The position was referred to by Murphy JR in Minato v Palmer Corporation Ltd [(1995) 63 IR 357 at 361-2]
as follows�

�The legal position was set out in the case of Sovereign House Security Services Ltd v Savage [1989] IRLR
115 where at 116 May LJ said�

�In my opinion, generally speaking, where unambiguous words of resignation are used by an
employee to the employer direct or by an intermediary, and are so understood by the employer, the
proper conclusion of fact is that the employee has in truth resigned. In my view tribunals should not
be astute to find otherwise �
However, in some cases there may be something in the context of the exchange between the employer
and the employee or, in the circumstances of the employee him or herself, to entitle the tribunal of fact
to conclude that notwithstanding the appearances there was no real resignation despite what it might
appear to be at first sight.�

Those comments were considered in another case: Kwik-Fit (GB) Ltd v Lineham [1992] ICR 183 where at
188 Wood J said that he saw no difference in principle between words or actions of resignation. At 191 he set
out the position as follows�

�If words of resignation are unambiguous then prima facie an employer is entitled to treat them as
such, but in the field of employment personalities constitute an important consideration. Words may
be spoken or actions expressed in temper or in the heat of the moment or under extreme pressure
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(�being jostled into a decision�) and indeed the intellectual make-up of an employee may be relevant:
see Barclay v City of Glasgow District Council [1983] IRLR 313. These we refer to as �special
circumstances.� Where �special circumstances� arise it may be unreasonable for an employer to
assume a resignation and to accept it forthwith. A reasonable period of time should be allowed to
lapse and if circumstances arise during that period which put the employer on notice that further
inquiry is desirable to see whether the resignation was really intended and can properly be assumed,
then such inquiry is ignored at the employer�s risk. He runs the risk that ultimately evidence may be
forthcoming which indicates that in the �special circumstances� the intention to resign was not the
correct interpretation when the facts are judged objectively.�

We are prepared to assume, without so deciding, that it was incumbent on Link, following Mr Ngo�s statement that he
resigned, to allow a reasonable period of time to elapse to ascertain whether circumstances arose during the period that
put Link on notice that further enquiry was necessary to see whether Mr Ngo�s resignation was really intended. Mr Ngo
spoke his words of resignation on the afternoon of 8 June 1998. He then resumed work for the balance of the shift, went
home, resumed work the next day and, when approached by Mr Corrigan, said that he was not resigning. In our view, any
reasonable period of time had elapsed well before Mr Ngo said this.�

47 In this case the circumstances are different. It is clear from the evidence given by the Applicant, that when Mr Cairns
telephoned the Applicant on the second occasion on 22 November 2001, the Applicant informed him (Mr Cairns) that he had
no intention of resigning. Even if Mr Cairns� evidence is accepted, the Applicant informed him (Mr Cairns) when he returned
the car that he had not intended to resign. Further, the Applicant�s evidence that he spoke to Mr Sutherland within five minutes
of speaking to Mr Cairns on the afternoon of 22 November 2001, and informed him (Mr Sutherland) that he (the Applicant)
had not resigned, was not contradicted by the Respondent. When all the circumstances are considered, in particular the fact that
Mr Cairns knew that the sheriff was at the Applicant�s home during the first conversation, Mr Cairns should have allowed a
reasonable period of time to elapse to ascertain whether the Applicant really intended to resign. Plainly, on the evidence given
by the Applicant it should have been clear to the Respondent within a short period of the Applicant�s initial conversation with
Mr Cairns that he (the Applicant) did not wish to resign.

48 The Full Bench in Ngo v Link Printing Pty Ltd (op cit) referred to the decision of Gray J in Birrell v Australian National
Airlines Commission (1984) 9 IR 101 in which Gray J at 110 � 111 approved of a decision in Martin v Yoeman Aggregates Ltd
[1983] ICR 314 in which it was held by the Employment Appeal Tribunal (UK), that words of dismissal spoken in the heat of
the moment were ineffective if withdrawn immediately the heat had died down. In that case, a director of an employer
company had engaged in an argument with an employee, which resulted in the director telling the employee he was dismissed.
Within five minutes, the director cooled down and retracted the dismissal. The employee insisted he was dismissed, and sought
to pursue his statutory remedies for unfair dismissal. The Employment Appeal Tribunal held it was possible to have second
thoughts, and that words of dismissal spoken in the heat of the moment were ineffective if withdrawn immediately the heat
died down.

49 When regard is had to the aforementioned decisions it is my view that the Applicant�s action cannot be characterised as a valid
resignation. In light of the fact that there was no reason put forth on behalf of the Respondent as to why it should terminate the
Applicant�s employment other than Mr Cairns� and Mr Sutherland�s evidence that the Applicant, after he was dismissed, made
it plain to them in an aggressive way that he intended to pursue a claim for unfair dismissal, it is my view that the Applicant
was unfairly dismissed by the Respondent. In light of the financial circumstances of the Applicant which is evidenced by the
presence of a bailiff at his home, one could well understand why he was extremely distressed and expressed anger about being
summarily dismissed by the Respondent.

50 The Respondent no longer owns the business and the Applicant no longer has a Driver�s Licence, so reinstatement is
impractical.

51 Following an unfair dismissal an Applicant is required to diligently seek alternative employment. The duty to mitigate was
considered by the Full Bench of this Commission in Growers Market Butchers v Backman (1999) 79 WAIG 1313. At 1316 the
President observed the following principles are established�

�1. The duty to mitigate loss in claims of unfair dismissal lies on the claimant employee (see Bogunovich v Bayside
Western Australia Pty Ltd 79 WAIG 8 (FB).

2. In practical terms, this requires the employee to diligently seek suitable alternative employment (see Brace v Calder
and Others [1895] 2 QB 253).

3. The onus of proof of failure to mitigate loss is on the respondent (see Metal Fabrications (Vic) Pty Ltd v Kelcey
[1986] VR 507 (FC), Goldburg v Shell Oil Co of Australia Ltd (1990) 95 ALR 711 (FC), Prus-Grzybowski v
Everingham and Others (1986) 45 ALR 468, 87 FLR 182 (Fed Ct FC) and McGregor on Damages (15th Edition
1988) at page 723.

4. (a) The obligation to mitigate loss is an obligation to act reasonably in the mitigation of loss but not an obligation
which a reasonable and prudent person would not undertake.

(b) This duty to act reasonably to mitigate damage does not generally require the employee to take employment
of a different or inferior kind (see �Truth� and �Sportsman� Limited v Molesworth [1956] AR (NSW) 924;
Bostik (Australia) Pty Ltd [1991] v Gorgevski (No 1) 36 FCR 20; 41 IR 452 and compare Dunstan v The
National Mutual Life Association of Australia Ltd (1992) 5 VIR 73).

(c) In some cases, it may be unreasonable not to accept employment at a lower status and salary level (see Yetton
v Eastwoods Froy Ltd [1967] 1 WLR 104, for example).�

52 The Applicant�s evidence establishes that at the time his employment was terminated he had an average income over a period
of 23 weeks of employment from 30 April 2001 until 18 November 2001 of $613.15 per week. Although the Respondent does
not accept this figure is correct, the Respondent did not produce any evidence to contradict the Applicant�s job schedule which
showed his weekly earnings. The Applicant says that since his employment was terminated he has earnt $1,496.04 which is
money he has earnt through casual employment with CFM Technologies. The Applicant says that he has not had any other
income. The Applicant�s details of the positions he has applied for since his employment was terminated shows that he has
applied for a large number of positions in service industries, in sales and marketing. He has also applied for cleaning positions
and positions involving the media.  However, as set out above, since the Applicant�s employment was terminated he has only
applied for one position as a driving instructor. Given that if he had not let his driving instructor�s licence lapse in February
2002, the Applicant would have been able to seek employment as a driving instructor until he recently lost his licence a few
weeks before the hearing of the matter. It is my view that the Applicant has not taken steps to fully mitigate his loss to the
extent that he may have been able to. The Applicant worked for six of the past ten years as a driving instructor. Accordingly I
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intend to apply a discount for the failure of the Applicant to seek driving instructor positions. It is contended on behalf of the
Applicant that the Applicant�s remuneration for 26 weeks, less the cost of fuel, is as follows�

26 weeks @ $613.15 $15,941.90
Less fuel average weekly $120.65 $3,136.90
TOTAL $12,805.00

I will discount this amount by 40% and make an Order that the Respondent pay the Applicant the amount of $7,683.00 as
compensation.

_________

2002 WAIRC 06267
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES ROBERT HARWOOD, APPLICANT
v.
ACE SERVICES TRADING AS DEFENSIVE DRIVING SCHOOL, RESPONDENT

CORAM COMMISSIONER J H SMITH
DATE OF ORDER TUESDAY, 20 AUGUST 2002
FILE NO. APPLICATION 2275 OF 2001
CITATION NO. 2002 WAIRC 06267
_________________________________________________________________________________________________________

Result Order made to amend the name of the Respondent.
Representation
Applicant Ms C Crawford (of Counsel)
Respondent Mr R Sutherland (in person)
_________________________________________________________________________________________________________

Order
Having heard Ms C Crawford on behalf of the Applicant and Mr R Sutherland on behalf of the Respondent, the Commission by
consent, and pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders�

THAT the name of the Respondent be amended to Ace Services Pty Ltd trading as Defensive Driving School.
(Sgd.) J. H. SMITH,

[L.S.] Commissioner.
_________

2002 WAIRC 06268

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES ROBERT HARWOOD, APPLICANT

v.
ACE SERVICES PTY LTD TRADING AS DEFENSIVE DRIVING SCHOOL, RESPONDENT

CORAM COMMISSIONER J H SMITH
DATE OF ORDER TUESDAY, 20 AUGUST 2002
FILE NO. APPLICATION 2275 OF 2001
CITATION NO. 2002 WAIRC 06268
_________________________________________________________________________________________________________

Result Orders that the Applicant was unfairly dismissed and that the Respondent pay the Applicant
$7,683.00 gross as compensation.

Representation
Applicant Ms C Crawford (of Counsel)
Respondent Mr R Sutherland (in person)
_________________________________________________________________________________________________________

Order
HAVING heard Ms C Crawford on behalf of the Applicant and Mr R Sutherland on behalf of the Respondent the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby�

(1) DECLARES that Robert Harwood (�the Applicant�), was unfairly dismissed by Ace Services Pty Ltd trading as
Defensive Driving School (�the Respondent�);

(2) ORDERS that the Respondent pay the Applicant, within seven days of the date of this Order, $7,683.00 gross.
(Sgd.) J. H. SMITH,

[L.S.] Commissioner.

____________________
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2002 WAIRC 06246
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES GENEVIEVE HENDERSON, APPLICANT
v.
THE FOUNDATION FOR INFORMATION RADIO OF WA (INC), RESPONDENT

CORAM COMMISSIONER J F GREGOR
DATE THURSDAY, 15 AUGUST 2002
FILE NO. APPLICATION 122 OF 2002
CITATION NO. 2002 WAIRC 06246
_________________________________________________________________________________________________________

Result Upheld
Representation
Applicant Mr D.H. Schapper (of Counsel) appeared on behalf of the Applicant
Respondent Mr J. Sicard (of Counsel) appeared on behalf of the Respondent
_________________________________________________________________________________________________________

Reasons for Decision
1 Genevieve Henderson (the Applicant) has applied to the Commission for an order that she be paid outstanding benefits due

under a contract of employment she says existed between herself and The Foundation for Information Radio of WA (Inc) (the
Respondent).

2 The Respondent operates a radio station for the print handicapped. Most of its staff are volunteer workers, but there were at the
relevant time two paid positions, a Station Manager and a Marketing/PR Co-ordination, the latter occupied by the Applicant
who was appointed by letter dated 20th July 2001 (Exhibit DS1). According to the letter the duties were to be performed over
25 hours per week. The Applicant was to be remunerated at the rate of $39,000 per annum on a pro rata basis. She was to
receive superannuation, four weeks notice of termination was required to end the contract of employment.

3 The issues raised by the Applicant are narrowly centred on a claim that she was entitled to receive payment for work she
performed on the preparation of a business plan for the Respondent�s national organisation, RPH Australia. According to the
Applicant she was to create a budget for the planning process and execute that process by producing a business plan. The
payment she was to receive for this work was $4,500.00 which was the amount of money generated from an hourly charge of
$30.00 per hour for a total period of 130 hours. The Applicant contends that she did the work directly with RPH Australia but
according to her solicitor, Mr Schapper, the contract was in fact organised by the Respondent with RPH Australia.

4 In circumstances that are not relevant in these proceedings the Applicant resigned in 2001. When she did the Respondent failed
to pay her two weeks accrued pro rata annual leave and the sum of $4,150.00 being the charge for 130 hours at $30.00 per hour
for her time in acting as a facilitator and producing a strategic plan for RPH Australia.

5 There was a considerable amount of evidence led in the proceedings about the relationship between the Station Manager, Mr
Luckett, and the Applicant. In my respectful view much of that information is not relevant to whether or not there was a
contract formed between the Applicant and the Respondent which would give rise to an entitlement by her to $4,150.00.

6 Also during the hearing it became clear that the Respondent did not dispute that the Applicant was owed two weeks pay for
annual leave and it is unnecessary for me to further examine that claim. I accept the concession by the Counsel for the
Applicant at page 94 of the transcript that the Respondent was not aware that the two weeks pay had been deducted from her
final salary and that the money was not paid should not be taken to be an example of malice on behalf of the Respondent. In
my order which will bring this matter to a conclusion the Applicant will be awarded $1,000.00 for the payment of annual leave
by consent.

7 In her evidence the Applicant related how in November 2000 she began looking into organisations associated with RPH
Australia. She attended and listened in on board meetings and eventually generated a proposal for a business plan after taking
part in workshops and evaluations. This activity was documented into a budget for a planning process which is before the
Commission in Exhibit DS2. The Applicant says that the Station Manager, Mr Luckett, who is a council member of RPH
Australia told her that the council had agreed to the budget and she proceeded to work on the project which was to be
completed over a thirteen week period as described in the budget.

8 It is the Applicant�s contention that she had a flexible commitment to work 25 hours minimum per week with the Respondent.
This flexibility was to recognise her personal situation. It included being able to take work home and complete tasks in her
home office. During the period she was working on the RPH business plan she worked a combination of time at home and at
the Respondent�s premises. She did not keep records of the hours she says because she completed station tasks outside working
hours as well. Even though Mr Luckett had requested that she did keep time sheets she did not because her commitment was to
�getting the tasks done�.

9 It was the Applicant�s contention that Mr Luckett accepted her suggestion that she was a �consultant again� as she had been
before. The Applicant says that she had assumed she would invoice RPH Australia directly and that she would not receive any
money through the Respondent for the work. This changed when Mr Luckett approached her and asked her whether she would
like him to invoice on her behalf so the money could be paid as if it were salary, because this would be more tax effective for
her. The Applicant understood the idea was she would get paid an extra ten hours at $30.00 per hour per week and there would
be a salary sacrifice for that amount of taxation. She assumed that once the work had started RPH Australia had been invoiced.

10 As it happened the planning process took longer than was anticipated and in September 2001 the business plan was finally
completed. This coincided with the time the Applicant left the Respondent�s employ. Evidence was given by her about the
circumstances of her resignation but in view of the concession on payment for accrued annual leave there is no need for me to
recite that evidence.

11 After the Applicant concluded her employment there was an exchange of letters between her and the Station Manager, Mr
Luckett. On 19th September 2001 the Applicant wrote to him essentially about the holiday pay but also requesting that he
organise money owing to her from RPH Australia to be paid without suffering any penalties. Mr Luckett replied to the
Applicant on 21st September 2001 (Exhibit DS4), when he advised her at no time was she contracted to RPH Australia to
develop the strategic plan in fact the Respondent undertook the planning process on a fee for service basis using her expertise
to facilitate it. There was an arrangement for her to minimise her tax burden because if she was an independent contractor she
would have to pay more tax. The business arrangement was between the Respondent and RPH Australia and it was
inappropriate for the Respondent to approach the Executive Officer seeking copies of invoices and the like.
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12 Mr Luckett said that the time frame for the completion of the plan was not met but there was no financial penalty. He asserted
that the Applicant had spent more time than the hours budgeted on the work but he did not charge RPH Australia for that extra
time. He contended that the work for the thirteen week period was to be undertaken as an adjunct to the Applicant�s normal
working hours. He further contended that this had not happened and that a considerable portion of the Applicant�s normal paid
working hours were used on the project. He did acknowledge that there had been some work done outside normal hours.

13 In the letter dated 4th October 2001 (Exhibit DS5) the Applicant responded to Mr Luckett, she asserted that contractual
arrangement with RPH Australia was a personal one with her. According to her there was no discussion that the Respondent
was undertaking the planning process on a fee for service basis, the arrangement for payment was done solely to mitigate her
taxation. She therefore thought it appropriate to discuss matters of payment with the Executive Officer of RPH Australia. She
claims her payments were not dependent upon the completion of the business plan as reflected by the fact that RPH Australia
paid consultancy fees to the Respondent before the draft of the plan was presented to the Board.

14 It had been mutually agreed that as an employee of the Respondent the Applicant would not be able to complete the work for
RPH Australia completely outside her normal working hours and for that reason some administration costs for the Station
would be included in the budget.

15 There was a response to this letter from Mr Luckett on 2nd October 2001 essentially denying the assertions of the Applicant.
Specifically, at no time was the Applicant contracted to RPH Australia, there was no evidence she provided a quote to them.
The budget documents prepared by the Respondent were developed with her assistance and took into account the hours she
estimated it would take to complete the process. In fact the Applicant was not in a position to contract independently with RPH
Australia as the Respondent had negotiated and administered the facilitation of the planning process using her services.

16 A significant portion of the planning process was undertaken during normal working hours for which she has already been
paid. Finally Mr Luckett asked the Applicant to provide an estimate of the hours undertaken outside her normal working hours.
According to him this was a repeat of a request he had made to her previously to provide that information.

17 Evidence was taken from Mr P. Luckett who is the Station Manager, he related the information which has been contained in
the Exhibits which I have referred previously. He insisted that the job was done for RPH Australia on a fee for service basis.
Fee for service is common terminology used in the accounting practice of the Respondent. Fee for the service in this case was
$3,900 plus GST which was 130 hours at $30.00 per hour.

18 Mr Luckett had observed during the course of the normal working day that on many occasions the Applicant was developing
the document. He knew that to be so because he proof read most of her work. He had information from his computer on how
often she took work home. He had asked her for records to be kept about how much work she was doing outside of hours and
expressed his concern about the amount of time she was taking out of her normal working hours. He reminded her that the deal
that had been agreed between them relied on the majority of work being done outside of normal hours. He expected her to keep
a record of those hours so he could pay her and when he did he would pay her the normal rate of $20.00.

19 Evidence was given that the fees for the preparation of the plan were paid to the Respondent after it had submitted invoices
(see for example Exhibit S4).

20 It was the evidence of Mr Luckett from his own observations of the Applicant�s activities that she had worked about 30 hours
on the project in her own time for which he was prepared to pay at the rate of $20.00 per hour; her normal pay rate. The
Applicant had refused on a number of occasions, or at least did not respond, to his request that she provide to him time sheets
for the work that she had done.

21 The preceding is sufficient recitation of the evidence in this matter for the purpose of these Reasons for Decision.
22 I have had the opportunity of listening to the Applicant and Mr Luckett on behalf of the Respondent give their evidence. I have

no reason to believe that either of them are not witnesses of truth and provided me an honest account of their version of the
events. They are both credible witnesses.

23 In reaching a conclusion on the balance of probabilities I therefore have to weigh their evidence with the supporting
documentation in order to reach a conclusion as to whose version of events is most likely to be correct.

24 A complicating matter for the Applicant is her continued assertion under cross examination that she had a contract direct with
RPH Australia to do the work which is the subject of this claim and that action taken by Mr Luckett on behalf of the
Respondent has interdicted direct payment to her by RPH Australia. She concedes this arrangement was made because it would
produce better taxation outcomes but she nevertheless insists that she had contact with RPH Australia to do work, the money
that should have been paid to her has been paid to the Respondent, and it has not released that money to her. She did all of the
work that was necessary, she concedes in doing so she did not keep any time sheets. There is no sensible explanation as to why
she did not. That she says that she was consumed by the task rather than record keeping is hardly a reasonable explanation.

25 If the Applicant is correct that she had a contract with RPH Australia to produce a business plan then this application must fail.
The Commission is to apply the ratio established by the Full Bench in Perth Finishing College v Watts (1989) 69 WAIG
2307 to matters concerning the determination of contractual benefits. The first step is to establish if in fact there was a contract
between the Applicant and the Respondent. Her clear evidence is there was not, if she is correct about that the application must
fail.

26 The submissions of Mr Schapper suggest the Commission should look further than the evidence of the Applicant. In effect he
says that there was a contract between the Applicant and the Respondent that she would perform work the ultimate destination
of which was RPH Australia. That contract was she would provide work for $30.00 per hour for 130 hours. This in essence
was an arrangement between her and the Respondent that she would perform the work for a fixed sum. If it took more than
130 hours she was caught by the limitation, if it took less she would only be entitled to be paid at hourly rate agreed for the
amount of time she spent on it. Mr Schapper says his client could have had a contact with RPH Australia but in the event it was
organised through the Respondent for tax purposes. It was a legitimate arrangement but after the event the arrangement was
twisted by Mr Luckett, to say that the Applicant would only be paid $20.00, that is, her ordinary rate. The work would be done
both inside and outside the normal hours of work and she would receive additional recompense for that extra time. Although
the Applicant did not keep time sheets there is every reason to believe that she did the work as she asserted. The Respondent
knows she did and the requirement for time sheets is an invention by Mr Luckett after the event to justify not paying her.
Mr Schapper speculated on the reasons for that which included the diminution in a personal regard that each of the people had
for each other due to the deterioration of their relationship.

27 After carefully considering the submissions of both Mr Schapper and Mr Sicard against the background of the evidence I find
on the balance of probabilities that the Applicant did not have a contract direct with RPH Australia to do the work, it is more
than likely the contract was arranged through the Respondent. The Applicant was to receive payment for additional work to be
done. More likely than not the agreed payment for this additional work was at $30.00 per hour.

28 The problem the Commission has now is to assess what payment should be made to the Applicant. I accept the evidence of Mr
Luckett that he asked her on a number of occasions to produce time sheets. There is a tacit admission from the Applicant that
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she did not keep time sheets at all on the basis that she was �concentrating on the task at hand�. There has been no evidence led
from her at all which would allow the Commission to even make a guess about how many hours she spent on her normal work
and how many hours she spent working on the project at home. The only figure that has been put forward to the Commission is
the admission from Mr Luckett that on his estimation she worked 30 hours in her own time the rest of the time being spent at
work. I have therefore concluded that the contractual entitlement for the Applicant is to be paid the 30 hours at $30.00 per hour
in the sum of $900.00 and accepting the admission of Mr Luckett that the balance being the 100 hours was performed in her
normal working hours for which she has been paid $20.00 per hour, she should be paid another $10.00 per hour for that
100 hours of work done making a further sum of $1,000.00 in total a sum of $1,900.00.

29 Orders will issue that the Respondent pay the Applicant the sum of $1,900.00 for work performed under the contract made
between the parties as a result of taking on the work for RPH Australia and a further $1,000.00 for annual leave which has not
been paid. Minutes of Proposed Order will now issue.

_________

2002 WAIRC 06247
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES GENEVIEVE HENDERSON, APPLICANT
v.
THE FOUNDATION FOR INFORMATION RADIO OF WA (INC), RESPONDENT

CORAM COMMISSIONER J F GREGOR
DATE MONDAY, 19 AUGUST 2002
FILE NO. APPLICATION 122 OF 2002
CITATION NO. 2002 WAIRC 06247
_________________________________________________________________________________________________________

Result Upheld
Representation
Applicant Mr D.H. Schapper (of Counsel) appeared for the Applicant
Respondent Mr J. Sicard (of Counsel) appeared for the Respondent
_________________________________________________________________________________________________________

Order
HAVING heard Mr D.H. Schapper (of Counsel) on behalf of the Applicant and Mr J. Sicard (of Counsel) on behalf of the
Respondent, the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders:

1. THAT the Respondent pay the Applicant the sum of $1,900.00 for work performed under the contract made
between the parties as a result of taking on the work for RPH Australia.

2. THAT the Respondent pay a further $1,000.00 be paid to the Applicant for annual leave.
(Sgd.) J. F. GREGOR,

[L.S.] Commissioner.

____________________

2002 WAIRC 06367
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES JOHN KENNETH HODDY, APPLICANT
v.
POWERPLAN, RESPONDENT

CORAM COMMISSIONER S J KENNER
DATE THURSDAY, 15 AUGUST 2002
FILE NO/S. APPLICATION 2323 OF 2001
CITATION NO. 2002 WAIRC 06367
_________________________________________________________________________________________________________

Result Application dismissed
Representation
Applicant Mr J Hoddy
Respondent Mr J Sicard of counsel
_________________________________________________________________________________________________________

Ex tempore Reasons for Decision
1 This is an application by which Mr John Kenneth Hoddy alleges he was unfairly dismissed by his employer Powerplan

Engineers Pty Ltd. Additionally the applicant seeks recovery of an alleged denied contractual benefit by way of 1 month�s
salary in lieu of notice.

2 In short the applicant says he was unfairly dismissed as a result of queries raised by him as to moneys he says were due to
him under his contract of employment and, moreover, the applicant�s case is he was in some way deceived in relation to
his employment with the respondent generally. The respondent objects to and opposes the applicant�s claim and in short it
says the applicant was dismissed for gross misconduct arising from events which occurred on or about 3 December
2001 and, additionally, refers to other conduct said by it to be in breach of the applicant�s contract of employment, that
being soliciting employment with Western Power, a major client of the respondent.
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3 The circumstances of the conduct which are alleged against the applicant are set out in a letter of 6 December 2001 which
is the applicant�s letter of termination of employment and which is exhibit A3 in these proceedings. The substance of the
issues raised in this correspondence essentially is an incident which occurred on or about 3 December 2001. It was
alleged by the respondent that the applicant engaged in abusive telephone discussions with the manager of the respondent
Mr Lockwood and, secondly, that the applicant refused and maintained his refusal to comply with a reasonable request
that the applicant attend the respondent�s premises in Floreat to deal with the applicant�s grievances.

4 The facts of this matter are essentially as follows. The applicant gave evidence that he responded to an advertisement for
a position of an electrical engineer with the respondent. That advertisement was tendered in evidence as exhibit A1. I note
from that advertisement that the position sought is an electrical engineer which describes also the business of Powerplan
as providing �engineering consulting services to the materials handling power and process industries.�

5 The applicant testified that he applied for that position in response to the advertisement and he was interviewed by
Mr Lockwood who the Commission understands, is a director of the respondent. As a consequence of and at that
interview the applicant accepted a position with the respondent company. The terms and conditions upon which the
applicant entered the employment with the respondent are set out in a letter dated 28 December 2000, which was tendered
as exhibit A2.

6 It is common ground that in addition to the covering letter there are various conditions of employment set out including,
as described, �general conditions of employment all personnel, general conditions of employment personnel on staff and
special conditions of employment engineering personnel on staff.� It is common ground that the applicant�s contract of
employment provided for a base salary of some $38,000 per annum and other benefits which according to exhibit
A2 came to a total of some $41,040 per annum as a package arrangement.

7 The evidence is that the applicant commenced his employment with the respondent at the Floreat office of the business
and about 7 weeks thereafter the applicant transferred on assignment to Western Power in accordance with the field
assignments provision of the applicant�s contract of employment which is paragraph 3 on the �special conditions of
employment, engineering personnel on staff.�

8 The applicant testified that when he discussed this with Mr Lockwood of the respondent he was told this would be for a
period of approximately 2 years at least. The applicant subsequently considered this not to be reasonable and not what
was agreed when he accepted the position initially with the respondent as an engineer. Some discussions later took place
between the applicant and Mr Lockwood as to his cost of travel from his home to the Western Power location at Jandakot.
This was apparently ultimately the subject of an agreement between the parties, albeit on the evidence of Mr Lockwood it
was not an entitlement pursuant to the applicant�s contract of service.

9 That agreement was reflected in a letter dated 9 April 2001 tendered as exhibit R2, by which there would be some
contribution by way of a payment of a portion of an hour each day to reflect contribution towards the applicant�s travel
costs between home and Jandakot. Apparently on the evidence, ultimately, the applicant was not happy with the transfer
to Western Power but testified that he would stay there for a period of 6 months for professional reasons. The applicant
accepted in cross-examination that he was at Western Power for the purposes of training and experience and that Western
Power was the biggest client of the respondent.

10 At the end of this period the applicant said in evidence that he started to look for other positions within Western Power
and this occurred in or about September 2001. The applicant also inquired about subcontracting positions within Western
Power. On his evidence he informed the administrative assistant at the respondent as to this. I note however
Mr Lockwood in his evidence says he had no direct knowledge at the time as to what the applicant was doing. The
applicant conceded that he was engaging in this conduct after 26 September 2001 in the knowledge of the prohibition on
this in his contract of employment document. This was apparently brought to his attention on the applicant�s evidence, by
another employee of the respondent.

11 Mr Lockwood of the respondent became aware that the applicant was seeking other positions with its client Western
Power. He had a meeting with the applicant on 27 September 2001 and told him that he was in breach of his contract and
to stop the conduct. The applicant gave evidence that because he had been put in the Western Power position he formed
the view that the respondent had mislead him and, to quote the evidence of the applicant, that the contract was �null and
void.� The applicant testified that he no longer regarded himself as being bound by the contract and continued to look for
work with Western Power as the respondent�s client, which the respondent says was breach of clause 5.3, �Other
Engagements� of the contract.

12 I note at this point that clause 5.3 �Other Engagements� of the applicant�s contract of employment provides as follows,
and I quote�

�Personnel shall not without the consent of the company be employed by or have any financial interest in any third
party competing with the company businesses or any of the company�s clients. For a period of 6 months following
the expiration of employment personnel shall not work for any of the company�s clients that they have worked for or
had any dealings with via the company.�

13 In my opinion there are clearly two elements to clause 5.3 and I will return to that later in these reasons.
14 Despite this, as I�ve mentioned, the applicant continued with his conduct. Between this time and December 2001 the

applicant said he was upset with his position with the respondent and his location at Western Power. The applicant said he
was under some financial pressure and he felt he should be paid more than what he was being paid by the respondent.

15 The applicant�s apparent frustration appears to have come to a head on 3 December 2001. The applicant�s evidence is that
he sent an email to the respondent requesting the pay-out of time in lieu that he had accumulated. The applicant thought
he had an entitlement to this but accepted later in evidence that he did not. A copy of that email was tendered in evidence
as exhibit R1. The evidence is also that the applicant, after sending that communication, rang the respondent�s offices and
Mr Lockwood who apparently happened to be in the office at that time, answered the telephone.

16 The applicant testified that by this time the relationship between he and Mr Lockwood was to say the least, tense. The
applicant asked Mr Lockwood whether he was going to be paid out his time in lieu. Mr Lockwood said to come to the
Floreat office to discuss the matter. It was common ground that the applicant resided some 5 minutes or so from the
respondent�s Floreat office. The applicant refused to do this. He admitted he became loud and angry and swore at
Mr Lockwood, although in submissions and in subsequent evidence said it was not at him directly. This occurred on the
telephone in the presence of other persons in the vicinity of the applicant.

17 When shown a copy of his letter of dismissal in evidence which was exhibit A3, the applicant generally conceded the
content of the third paragraph in relation to his telephone discussion with Mr Lockwood, although I note he disputed
whether he did say, �go ahead and sack me.�
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18 The applicant admitted in evidence that that discussion was heated. The applicant hung up on Mr Lockwood. Some
15 minutes or thereabouts later, there was a further telephone call, this time from Mr Lockwood to the applicant at
Western Power.  Mr Lockwood in that telephone call directed the applicant to attend the respondent�s Floreat office to
deal with the matter and the applicant again refused and was loud and angry. The applicant also said that Mr Lockwood
was angry but did not swear at him.

19 The tenor of the discussions about which the applicant gave evidence was confirmed in the evidence of employees called
by the applicant himself, they being a Mr Kerrigan who the Commission understands was the applicant�s supervisor at the
material times who was then employed and the Commission understands is still employed by Western Power.
Additionally this was also confirmed by a Mr Cunningham.

20 Mr Kerrigan gave evidence that he had the impression from the nature of the discussion that the applicant was talking to
somebody from the respondent. Mr Kerrigan expressed the view that he did not consider that was appropriate conduct by
the applicant in the circumstances.  As I have mentioned another person was present, Mr Cunningham, who also gave
evidence that he overheard the telephone calls and confirmed that they were loud and there was abuse and swearing by
the applicant.

21 The applicant testified that at about 1½ hours later Mr Kerrigan came to see him and requested he attend Mr Kerrigan�s
office. Mr Lockwood was on the telephone in Mr Kerrigan�s office. Mr Lockwood informed the applicant that he was
dismissed with immediate effect for insubordination.

22 Mr Lockwood gave evidence. His evidence in chief largely confirmed the incident as outlined by the applicant in his
evidence and in the evidence of Mr Kerrigan and Mr Cunningham.

23 As to the terms of the engagement, Mr Lockwood testified that the applicant�s acceptance of the position with the
respondent was as a result of a proper process of advertising and negotiation. Terms and conditions of the applicant were
better than the applicant�s former position that he occupied prior to being employed by the respondent, given his
experience. Mr Lockwood also said that he made it clear to the applicant the nature of the respondent�s business
comprised 50 per cent work in utilities and power systems and was a key part of the respondent�s business.

24 Mr Lockwood also testified that he explained fully the contract document, in particular the confidentiality and
non-solicitation provisions of the contract of employment document, that being exhibit A2. His evidence was that the
applicant understood and agreed with these provisions and notwithstanding an offer of time to consider the document, the
applicant signed the contract of employment document there and then at the end of the interview.

25 Mr Lockwood testified that discussions took place in relation to pay issues after the applicant had attended at Western
Power. It became apparent to Mr Lockwood that the applicant was dissatisfied with his remuneration and felt he should
be entitled to significantly more indeed the figure quoted in evidence was some $60,000. I will return to that issue later in
these reasons also.

26 Mr Lockwood in his evidence confirmed that in about September 2001 he became aware that the applicant was seeking
work with Western Power. It was his view that the applicant�s conduct constituted a breach of contract. A meeting took
place apparently in the respondent�s office in Floreat. Mr Lockwood asked the applicant whether he was seeking
employment with the major client, it being Western Power. Mr Lockwood�s evidence was the applicant was in effect
�playing his cards close to his chest� and said to him that Mr Lockwood had no right to ask those questions. Mr
Lockwood expressed the view in his evidence the applicant was in breach of his contract of employment in engaging in
that conduct. According to Mr Lockwood�s evidence the applicant replied that he no longer regarded the contract as
legally binding, which is broadly consistent with the applicant�s evidence that he informed Mr Lockwood that the contract
was null and void.

27 Mr Lockwood testified that in that meeting the applicant was loud. He also indicated to the applicant that he could be
dismissed for committing a breach of contract. Mr Lockwood�s evidence was that the applicant invited the respondent to
sue him. Mr Lockwood�s evidence was that the applicant�s demeanour during this meeting was, as he described it, �half
angry and half cocky�. According to Mr Lockwood, the applicant refused to answer questions in relation to these matters.

28 According to Mr Lockwood also there appears to have been some discussion between he and the applicant regarding
some difficulties the applicant was having with another employee Mr Ngo. As I have already noted, there was a
discussion regarding payment to the applicant. The applicant apparently indicated to Mr Lockwood that he thought he
should be paid a salary of about $60,000 to which Mr Lockwood responded that he was not for commercial reasons able
to pay such a salary given that that would require significant increases in charge out rates to the client, Western Power. In
summary, Mr Lockwood described the applicant�s demeanour at that meeting as somewhat hostile.

29 In the applicant�s evidence he confirmed that he had approached Western Power for work on either staff or as a
contractor. Mr Lockwood said that if he wanted to attend at Western Power as a staff member that could be done,
however the applicant working as a contractor would be seen as a competitor to the respondent�s business. Mr Lockwood
also expressed the view in his evidence that he was concerned that the applicant was proceeding in this regard in some
stealth.

30 There was apparently some discussion between the parties at that time about a contract position with the respondent,
however on Mr Lockwood�s evidence, the applicant declined to take that matter any further.

31 Some time later Western Power contacted Mr Lockwood to say that the applicant had approached Western Power to
contract to them directly. Mr Lockwood�s evidence was that he was upset with this in light of his prior discussions with
the applicant and the terms of the contract. That led to a letter to the applicant dated 2 October 2001. That letter was
tendered as exhibit R4 and refers to the issue of the applicant soliciting employment with Western Power.

32 Mr Lockwood then testified that on 3 December at about 11.30 am, it came to his attention that the email which is exhibit
R1 was received in the respondent�s office. The administration officer came to see Mr Lockwood and explained to him its
content and discussed the matter. The question of time in lieu was raised. Mr Lockwood said in his evidence this had
apparently been cut back from some 80 to 40 hours and that he would discuss the matter with the applicant. At about
12 pm that afternoon the telephone rang. Mr Lockwood answered the telephone. The applicant was the caller. Mr
Lockwood�s evidence was that the applicant was hostile. He indicated in his evidence that the applicant said to him
essentially words as set out in exhibit A3 contained at the third paragraph, which I note was largely not contradicted by
the evidence of the applicant and he accepted that he had said what was said, save for the reference to inviting the
respondent to dismiss him, as I have already mentioned.

33 Mr Lockwood�s evidence was that he endeavoured to calm the applicant down and requested he come to the office at
Floreat in order to discuss the matter. Mr Lockwood�s evidence was the applicant refused and requested that he, that is
Mr Lockwood, attend Western Power effectively, as was put by the applicant and is evidence, so he could have a �face to
face meeting� with Mr Lockwood at the Western Power premises. Mr Lockwood testified that was not appropriate. He
mentioned there would be a pay review in that month.
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34 According to Mr Lockwood the applicant again refused and used words to the effect that he �would not come to the f�
office.� Mr Lockwood described in his evidence the applicant�s words and tone, as �full on abuse.� The applicant then
hung up, according to Mr Lockwood.

35 Mr Lockwood�s evidence was that he was stunned with this conversation. He understood the applicant was in an
open-plan office at Western Power and he knew that others would be in the vicinity. Mr Lockwood�s evidence was that
he considered the tone and behaviour of the applicant on the telephone as loud and abusive in the client�s premises. He
also took the view at the time that it was not reasonable for the applicant to refuse to come to the office as the applicant
had done on previous occasions.

36 Mr Lockwood considered in his evidence that the applicant�s behaviour was very disrespectful to him as the applicant�s
employer. The other concern Mr Lockwood had, on his evidence, was that the applicant had made it very clear that he did
not want in any way, shape or form to remain at Western Power and this was said openly and he inferred from the
discussion, in the presence of others including the Western Power client, as I have already observed, a major client of the
respondent.

37 Mr Lockwood testified that he some short time later called the applicant back on the telephone and directed him to attend
the Floreat office. Mr Lockwood�s evidence was the applicant refused and continued to swear and abuse him.
Mr Lockwood�s evidence was the applicant repeated much of the earlier telephone conversation some 10 or 15 minutes
prior and at the conclusion of that discussion, the applicant again hung up.

38 I should also add that Mr Lockwood�s evidence was that during the course of that second telephone discussion, he warned
the applicant that if he did not attend the Floreat office, his employment could be terminated. Mr Lockwood testified that
the applicant said to him, �go ahead and sack me,� in a challenging manner.

39 On the evidence of Mr Lockwood he considered at that point that the employment relationship had broken down
irretrievably and that the circumstance was also very damaging between the respondent company and Western Power, as
its major client. He had formed the view at that time that the situation was not reconcilable.

40 Mr Lockwood�s evidence also was that given the applicant�s volatility as demonstrated to him during the course of those
two telephone discussions, he did not wish to leave the applicant on the premises of Western Power for any longer than it
was necessary. According to Mr Lockwood he then rang another employee of the respondent at Western Power, who
confirmed that the applicant was loud and he also rang Western Power to indicate to them in the circumstances, Mr
Lockwood had no choice but to dismiss the applicant.

41 That then led to a telephone call to Mr Kerrigan of Western Power. He confirmed also, that is Mr Kerrigan, the applicant
was loud and �colourful� in the phone discussions that Mr Kerrigan overheard.

42 Mr Lockwood then telephoned the applicant through Mr Kerrigan�s office and advised him that he was being dismissed
and to leave the premises immediately. Mr Lockwood�s evidence was that there were two reasons for the applicant�s
dismissal at this point. The first was the abusive nature of the telephone conversations and, secondly, the applicant�s
refusal to comply with the reasonable direction to attend the Floreat office. Mr Lockwood in his evidence denied he was
upset during the course of the telephone conversations with the applicant.

43 Mr Lockwood then obtained, on his evidence, legal advice and prepared the letter of termination which, as I have already
referred to, was exhibit A3. That letter according to the respondent was also sent to the applicant, on the date of it, that
being 6 December 2001.

44 The Commission also heard evidence from Mr Johnston who was the director of APESMA. His evidence dealt with his
professional view as to levels of remuneration in the engineering industry. He gave evidence that APESMA deals with
three areas, that being post-graduate work, financial services and workplace relations matters. Based upon Mr Johnston�s
evidence I am satisfied, to the extent that it is a relevant consideration at all, that the respondent�s salary package offer in
all the circumstances was within market range.

45 I turn to my conclusions in the matter. The principles in relation to these types of proceedings are well settled. The onus is
on the applicant to demonstrate that the respondent has abused its right to dismiss such that it is harsh, oppressive or
unfair to exercise such a right and I merely refer to the well known Undercliffe case in that regard.

46 The test for the right to dismiss summarily without notice is also well settled at law. The conduct of the employee must be
such that it amounts to a gross disregard of the essential conditions of a contract of service, in the sense that there is a
wilful flouting of an essential contractual obligation and I simply refer in that regard to the very well known decision in
North v Television Corporation Limited 1976 11 ALR 599 at 609. Additionally, in case of this kind, the respondent bears
an evidential onus to establish the conduct giving rise to the right to summarily dismiss and I merely refer to Newmont
Australia Pty Ltd v AWU (1988) 68 WAIG 677, in that regard.

47 As is often the case in matters of this kind, there is some conflict in the evidence between the evidence of the applicant
and his witnesses and those of the respondent, but most particularly between the applicant himself and Mr Lockwood.
Having seen and observed the witnesses testify during the course of some day and a half in these proceedings, in the
event there is a conflict I have no hesitation in preferring the version of the evidence as led by the respondent.

48 In this case firstly I am satisfied and I find that the applicant engaged in conduct in breach of his obligations under clause
5.3 of the general conditions of contract in that he attempted to procure employment for himself with Western Power
which was acknowledged to be a major client of the respondent. In my opinion, it is clear on the evidence and, to his
credit, by his admission in evidence that the applicant attempted to procure employment as a contractor which on any
view of the contract would lead to a direct competitive position between the respondent and the applicant as a contractor.

49 I am also satisfied and I find on the evidence, that the applicant continued to pursue such opportunities despite the terms
of clause 5.3 of the contract being very clearly drawn to his attention, not only by an employee of the respondent, but by
Mr Lockwood himself directly in the meetings to which I have referred. In my view, taken as a whole, this conduct of
itself in the context in which it occurred was arguably sufficient to warrant the termination of the applicant�s employment
on notice.

50 As to the applicant�s conduct on 3 December 2001, I am satisfied and I find that the applicant wilfully refused a lawful
and reasonable direction to attend the respondent�s premises to discuss his grievance with the respondent. He did so on
the second occasion but I note on the evidence, he also refused to attend the respondent�s premises when requested to do
so in the first telephone conversation to which I have referred in these reasons.

51 I am also satisfied on the evidence that in the first telephone conversation with Mr Lockwood of the respondent, the
applicant engaged in what can only be reasonably described as an unprovoked tirade of abuse and used obscene language
to the respondent. In my opinion, from the observations that I have made of the applicant�s demeanour, both in the
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witness box and at the bar table, they have put beyond doubt in my mind, the nature of the applicant�s conduct on that
occasion.

52 This occurred not at the respondent�s workplace, rather at the workplace of what is recognised and accepted as the
respondent�s major client, that being Western Power, in full view and ear shot of others on the evidence and I find
accordingly. Not only did this occur once, but after a period of time, about 15 minutes or so on the evidence, there was a
second incident on the telephone with the applicant engaging in the same kind of conduct.

53 In my opinion the respondent�s direction in the second telephone conversation and indeed the request in the first
telephone conversation for the applicant to attend the respondent�s premises was, in all the circumstances, having regard
to the fact that the applicant was present at the major client�s premises surrounded by others at Western Power at the time,
a reasonable and entirely fair one in those circumstances. The fact that the applicant resided only some minutes from the
respondent�s office in Floreat in my opinion only goes to confirm the reasonableness of that request, given that a meeting
could have taken place either during working ours or out of working hours, either way, on the way home for the
applicant.

54 Not only on the evidence did the applicant refuse this request and secondly direction, but he did so in my opinion, in what
can only be described as circumstances of extreme aggravation. The applicant used insulting and objectionable language
to his employer and his conduct in my view was clearly in the circumstances, insubordinate. I do not view the applicant�s
conduct on 3 December 2001 as in any way a minor or trivial breach. In addition, it can also be viewed in light of the
applicant�s clear and deliberate flouting of his contract of employment some short time earlier and continuing on the
evidence, in seeking to procure contract engagements with Western Power.

55 In my opinion, whilst I acknowledge on the evidence that the applicant considered he had legitimate grievances with the
employer, I am far from persuaded in any sense that the applicant�s dismissal was harsh, oppressive or unfair and
accordingly, I dismiss the application.

_________
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Reasons for Decision
1 Thomas Howell (�the Applicant�) made an application under s.29(1)(b)(i) and (ii) of the Industrial Relations Act 1979 (�the

Act�). The Applicant claims that he was harshly, oppressively or unfairly dismissed by Barminco Pty Ltd (�the Respondent�)
on 31 July 2001. The Applicant also claimed in his application that he was owed benefits to which he was entitled under his
contract of employment, namely holiday pay, holiday loading and one week�s pay in lieu of notice of termination. Mr Trainer,
on behalf of the Applicant, advised the Commission that prior to the hearing of the application for unfair dismissal the
contractual benefits claims were satisfied. Accordingly, the Commission only heard evidence in respect of the claim for unfair
dismissal.

Background
2 The Applicant commenced employment with the Respondent as a storeman at the Jundee mine site on 8 August 2000. He was

engaged to work on a roster of two weeks on and one week off. On his two weeks on, he worked fourteen consecutive days
from 6:00am until 6:00pm. It is common ground that he was engaged on three months� probation. His duties were stocktaking,
preparing orders, fuel reconciliation, sharpening jumbo bits and dispensing consumables to the miners before they went
underground. At all material times three persons were engaged to work in the store. However, because of the two weeks on and
one week off roster, on each day there were usually only two people working in the store. Stocktaking and ordering was carried
out each week to ensure work on the site was not disrupted by a lack of materials and equipment. One of the principal duties of
each storeperson was stocktaking. Each week one of the storepersons was required to manually count all of the stock in the
store and prepare orders for checking by the site manager Mr Paul McCreed or the mine foreman Mr Steven Hodgman.

3 When the Applicant was first employed Ms Kaye Glatz was the head storeperson in charge of the store. When Ms Glatz was
not on duty the Applicant reported to Mr McCreed or to Mr Hodgman. The Applicant says shortly after he commenced
employment Petra Hebik left the store and a new storeman, Mr Peter Harris, was employed. In January 2001 Ms Glatz left and
Mr Ivo Njiroch was employed as a storeman. After Ms Glatz left none of the storepersons were appointed as head storeperson.
The Applicant said they shared the duties store duties equally. The Respondent says that after Ms Glatz left, the person who
was in their second week of working on, was the person in charge so that each of the storepersons was in charge once every
three weeks. The Respondent also says that the storeperson who was working the second week of the roster was required to do
the stocktake and prepare the orders. The Applicant says that he was a diligent worker who performed his duties to the best of
his ability. He said that there were a limited number of matters which were raised with him during the course of his
employment. The Applicant maintains however that he was given no warning that his employment would be terminated on
grounds of performance or on safety grounds, prior to his employment being terminated on 31 July 2001.

4 The Respondent denies that the Applicant was unfairly, harshly or oppressively dismissed. The Respondent says the
Applicant�s employment was terminated with one week�s pay in lieu of notice on account of the Applicant�s unsatisfactory
safety record and work performance.

Safety Issues � The Applicant�s and Respondent�s Evidence
5 Shortly after the Applicant commenced employment with the Respondent, he injured his back. The Respondent sent him on a

back care course. He had previously received training in lifting methods when he attended the induction when he first
commenced work. Not long after the Applicant attended the back care course he was shifting a box outside the store. The
Applicant said he was moving the box so he could pick it up properly. Mr McCreed saw him moving the box and thought he
was trying to pick it up so Mr McCreed counselled him about lifting inappropriately. Mr McCreed testified he spoke to the
Applicant about correct lifting techniques. As he left he looked back and saw the Applicant bending over and lifting an object
in an incorrect manner. Mr McCreed said he then went and spoke to the Applicant again and informed him he needed to lift
correctly. Mr McCreed denied that the Applicant was simply moving the object. He said he saw the Applicant in the process of
lifting.

6 On 22 April 2001 the Applicant was injured whilst attempting to remove tines from an integrated tool carrier. The integrated
tool carrier could be used for a number of functions including a forklift. The Applicant had a ticket to drive the integrated tool
carrier and had been given a manual showing him how to disconnect the attachments. On the occasion in question one of the
forklift tines had come away and the Applicant was trying to remove it. During the course of the attempt to remove the tine,
one of the tines fell and broke a bone in his foot. The Applicant said he was lifting the tine back so he could reach it
comfortably. He said the tine was no more than knee height off the ground. When he applied pressure in the wrong direction it
slipped off the backboard and hit him on the ankle. The Respondent contends that the Applicant was negligent and careless
when he removed the tine. The Respondent contended that the Applicant was swinging on the tine like a monkey. The
Applicant denied that he had done so. Mr McCreed said that it was reported to him by an underground miner, Mr Darren
Marchese, who was operating the integrated tool carrier when the Applicant broke his ankle that the Applicant was �swinging
like a monkey on the tines�. As a result of that report and the earlier lifting incident Mr McCreed formed the view that the
Applicant was unsuitable to be offered a job underground because an underground job is much more hazardous than a store
position. Mr McCreed conceded that he never put Mr Marchese�s version of events to the Applicant.

7 At the end of its case, the Respondent tendered into evidence without objection, copies of three unsigned statements about the
integrated tool carrier incident. In an unsigned statement purportedly made by Mr Marchese, it is stated�

�� on the 22/4/01 at approximately 4:45 I was operating the IT 28, assisting Tom and Ross move some mesh in the lay
down yard when the bottom of the fork attachment came adrift from the cradle. Tom then moved over to the IT and
attempted to put it back in place by lifting it up and down trying to bang it into place (the top of the cradle was about
shoulder high) when it jumped off the top cradle falling onto his right ankle.�

The Respondent contends that this statement is consistent with the version of events Mr Marchese recounted to Mr McCreed
8 Mr Trainer, on behalf of the Applicant, contends that this statement is not inconsistent with the Applicant�s version of events.

He says the cradle on the integrated tool carrier is about a metre high and the forks are L shaped so that statement that the top
of the cradle was about shoulder height is consistent with the Applicant�s evidence that the tines were at knee height.

The Applicant�s Evidence about his Performance
9 Prior to the Applicant�s probationary period coming to an end, he received a verbal warning that was reduced to writing. The

warning was from Ms Glatz. The warning stated�
�On Monday, 16th October 2000 you were warned that your Stocktaking skills and Record Keeping skills were not up to
the required Barminco standards.
There needs to be a vast improvement in this area.�

The Applicant says that after he received the warning he did his best to improve and his accuracy in stocktaking was not raised
with him again. He said when his probationary period came to an end his name was removed from the whiteboard containing a
list of persons on probation and he asked Mr McCreed if that meant that he was off probation and he was told, �yes.�
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10 The Applicant says that he trained Mr Harris and then Mr Njiroch. He said there was minimal supervision of work in the store
after Ms Glatz left the site. He said that occasionally either Mr Hodgman or Mr McCreed would call into the store and have a
quick look. He said that if they ran out of something they (Mr Hodgman or Mr McCreed) would come into the store and ask
for an explanation at to why a particular item had run out, but on a day-to-day basis they would rarely see Mr McCreed or Mr
Hodgman.

11 The Applicant contended that when items had run out it was not caused by him because on those occasions he was on his week
off when the ordering was done. The Applicant testified that he would only do one out of three stocktakes and that nine times
out of ten when the store ran out of something it occurred a few days after his first week back at work.

12 The Applicant said that they would fly in and fly out of the site on a Thursday and stocktaking would be completed each week
so as to enable orders to be placed on the preceding Monday and the stock would arrive the day after he (the Applicant) left.
When the Applicant placed an order on the Monday of his second week of work he would be off-site when the items he
ordered arrived.

13 The Applicant said that he could recollect on one occasion that they ran out of cable bolts, which is a ground support system.
He said they were supposed to be ordered the week before and they were not ordered. Mr McCreed asked him what was going
on and he (the Applicant) explained to him that he knew nothing about it as he had just returned to site from a break. He said
he informed Mr McCreed he would contact the supplier and see how quickly they could be delivered to the site. He said Mr
McCreed did not raise the issue again. He said on another occasion Mr McCreed told him that there were insufficient �split
sets� on site and asked why they had run out. The Applicant said this incident also occurred a few days after he had returned
from a break. He said he was not aware why they had run out but he would look into it. He said he ascertained that there was a
shortage caused by the supplier and the supplier had insufficient stock to send to the site. He said the split sets were
consignment stock which meant that the supplier filled a standing order each month which had not arrived. The Applicant said
there were other occasions when Mr McCreed raised stock shortages with him but he maintained that on 95% of these
occasions he had just returned to site after a break. In cross-examination the Applicant conceded there was another occasion
which related to mesh that had run out. He said that the mesh had been ordered but not delivered and not only did the Jundee
mine site run out of mesh but Wiluna ran out of mesh and Plutonic mine site only received half of its ordered mesh.

14 The Applicant also said that sometime about Christmas 2001 he had not placed an order for stock and Mr Hodgman criticised
him (the Applicant) for failing to place an order. The Applicant said that Ms Glatz had ordered a huge amount of stock so they
did not have any room for any more stock. Consequently, he did not place an order that week for stock because they had
enough stock to last for nine weeks. When it was put to the Applicant that Mr Hodgman had raised with him that they had run
short of stock and it was his (the Applicant�s) fault, the Applicant conceded that a couple of times he obtained that impression
from Mr Hodgman. The Applicant said he advised Mr Hodgman that he was not the only one responsible for ordering stock.

15 The Applicant conceded that prior to Ms Glatz leaving the mine site there was a meeting with Mr McCreed about disharmony
in the store that started when Mr Harris commenced work but he did not recall anything being discussed about his inaccuracies
in carrying out stocktaking. He said Ms Glatz was a very hard person to work with. It was put to the Applicant that he had been
constantly reminded about the need for accuracy, sharing the workload and he had been counselled about his attitude. In
particular, it was put that he had been told that he was unwilling to learn, he was disinterested in his job and his output was not
satisfactory. The Applicant said in response that he could recall something being said along these lines by Mr Harris but not by
Mr McCreed or Mr Hodgman. The Applicant emphatically maintained throughout his evidence that he was never told at any
time that his work was substandard and that if it did not improve he would no longer have a job.

16 As a result of the injury to his ankle in April 2001 the Applicant had surgery and was unable to work for a couple of weeks. He
returned on a graduated program for a period of two and a half months. When he first returned to work he was on crutches and
his ankle was in plaster. He initially was able to work for two hours per day and whilst he worked he was to keep his foot
elevated. His hours were then increased to four hours per day and he was still required to keep his foot elevated whilst at work.
His hours were increased to six hours per day, until finally he was certified fit for work on and from 2 July 2001. The
Applicant testified that whilst he was on a graduated return to work Mr McCreed asked him to sharpen jumbo bits. The
Applicant said he was unable to do so because the jumbo bits weigh anything from a couple of hundred grams to eight kilos.
He said he could not get his safety boot on his foot with a plaster cast. He said he did not wish to do this work whilst he did not
have safety boots on, as the drill bits are slippery and there was a risk that he could injure himself if he dropped a drill bit onto
the top of his foot. Whilst the Applicant was in hospital he said that the safety and training officer Mr Peter Nichols was
supposed to drop off a copy of the integrated tool carrier procedures so he (the Applicant) could review it. He said Mr Nichols
did not bring him a copy of the document so they were faxed to the Applicant�s father�s home through his father�s computer.
However, the document was deleted by mistake. He said he explained when he returned to work that he did not have a copy of
the document. He said nothing was said to him about that. He said he was also asked whilst he was on light duties to review the
stock sheets and update them. He completed that task about six weeks before his employment was terminated. He said that
when he provided the updated sheets to Mr McCreed, Mr McCreed said nothing to him (the Applicant).

17 Shortly before the Applicant�s employment was terminated a new storeperson was engaged to work in the store. The Applicant
said her name was Nicole and he worked with her for one day. He asked Mr McCreed why a new storeperson had been
engaged and Mr McCreed said either Ivo or he (the Applicant) would be transferred underground.

18 On 28 July 2001 the Applicant said he commenced work. Shortly after he arrived he was asked to go and see Mr McCreed. He
said he went into Mr McCreed�s office and Mr Hodgman was there. Mr McCreed told him to take a seat and told him (the
Applicant) that it was time for a serious talk. He said they discussed the fact that he had been working for the Respondent for
nearly 12 months, that they were not happy with his work that it was time for him to go and he was being dismissed. The
Applicant said he asked �why� and they informed him they were not happy with his work and that there was disharmony with
the other storepersons. The Applicant said he enquired about a transfer to another site and Mr McCreed informed him he was
not prepared to transfer him and that was the end of the matter. The Applicant said he was shocked and felt gutted. He said Mr
Hodgman took him back to the store to collect his personal items and took him back to the camp to pack his gear to fly out that
day. He said when he arrived back at the camp, the night shift were back in camp and it was clear to him that several of the
employees knew that he was going to be sacked prior to him being told his employment was terminated. He said he felt
shocked about that. He said that if they were going to sack him they could at least allow him the decency to tell people himself,
this way it made him feel like a fool.

19 The Applicant said that after he was terminated he found it difficult to find work. He said, however, he was able to find casual
work driving a truck from the end of August 2001. He worked an average of 20 hours per week and was paid $15.00 per hour
until the end of November 2001 when he became full time. From that time onwards his wages exceeded those which he had
previously received when he was employed by the Respondent. He later found a permanent position on a mine site as an
underground miner. At the time of the hearing of the application the Applicant�s rate of pay continued to exceed that of his
employment with the Respondent. Taking into account one week�s pay in lieu of notice the Applicant claims he is entitled to
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three weeks pay at $960.46 per week which is a total amount of $2,881.40. He also claims an amount being the difference in
rate of pay he would have received but for his termination and the rate of pay he received whilst he was employed on a casual
basis until the end of November 2001, at the rate of $640.46 per week, which is an amount of $8,325.98. The Applicant also
seeks an order that the Respondent pay him $5,000.00 for humiliation, hurt and injury suffered by him as a consequence of the
termination. Accordingly the Applicant seeks orders that the Respondent pay him an amount of compensation totalling
$16,207.38 for loss and injury.

The Respondent�s Evidence about the Applicant�s Performance
20 Whilst the Applicant was employed by the Respondent, Mr Paul McCreed was employed by the Respondent as the site

manager of the Jundee mine site. Mr McCreed conceded in cross-examination that despite being given a warning for his
performance during the probationary period, the Applicant satisfactorily completed his probationary period.

21 When Mr McCreed gave his evidence in chief he said that the Applicant and Mr Harris were employed at the same time.
However it was put to Mr McCreed and conceded by him in cross-examination that Ms Petra Hebik may have commenced at
the same time as the Applicant and Mr Harris had commenced work later. He also conceded that if that was the case the
Applicant could have provided some training to Mr Harris.

22 Prior to Ms Glatz leaving the site Mr McCreed says that Ms Glatz reported to him that the Applicant was not suitable for the
job as he was not learning the work and he was not willing to learn. Mr McCreed said he agreed with her view because when
Ms Glatz was off site and the Applicant did the stocktake and prepared the weekly orders, there seemed to be a lot of
information the Applicant did not know. When he questioned Ms Glatz about that, he was assured by her that the Applicant
had been shown how to carry out the tasks in question. Mr McCreed said the Applicant also did not properly share the work
load within the store; in particular he was trying to avoid doing the menial jobs such as the sharpening of bits and jobs like
taking rubbish to the tip. Mr McCreed testified that he was also unhappy with the performance of Mr Harris at that time and
that Ms Glatz was very �stressed out� in relation some personal issues. Mr McCreed said that he put to all three of them that
something had to improve in regard to them working as a team, otherwise he would be transferring or terminating one of them.
Mr McCreed said that after that meeting a position became available at another mine site. An experienced storeperson was
required so he transferred Ms Glatz to that site and Mr Harris and the Applicant remained at the Jundee site.

23 Mr Ivo Njiroch was employed to replace Ms Glatz. However, none of the storepersons was appointed as the storeperson in
charge. Mr McCreed said that after Ms Glatz left that �Peter and Tom didn�t step up to the challenge as best as I would have
liked but overall it worked reasonably�. He said that the Applicant�s performance did improve slightly but the Applicant had
some problems when it was his turn to do the ordering. Mr McCreed said that the Applicant did the ordering at the beginning
of the week that he was leaving the site. He said the Applicant�s attitude was that as he was leaving the site in a couple of days
time he was not concerned about what was to happen next week. Consequently, on occasion items such as diesel, rock bolts
ran out because stock was incorrectly counted and not enough supplies were ordered. Mr McCreed initially said in his evidence
that the stock levels were counted on Saturday and Sunday and the order was placed on Monday and the stores arrived either
on a Thursday or a Friday. When the Applicant�s evidence was put to him that orders arrived on site on a Friday, Mr McCreed
conceded that could have been the case.

24 Mr McCreed said he had spoken to the Applicant personally at least on more than ten occasions about his performance. When
asked what issues were put to the Applicant about his performance Mr McCreed said that he had spoken to the Applicant and
other persons in the store about stock levels. In relation to the allegation that the Applicant failed to work as a team with other
employees, Mr McCreed conceded in cross-examination that he had only ever raised this issue with the Applicant when he
spoke to all of the storepersons as a group. He said he did that so that he was not victimising one person and that he talked to
them as a group to try to get them to work together as a team. Mr McCreed also said that he spoke to the Applicant and other
storepersons as a group about the failure to order sufficient diesel which resulted on one occasion of the site running out of
diesel. He also spoke to Mr Harris separately about checking the fuel levels.

25 Mr McCreed maintained that the Applicant would have got the message that his job was on the line if he did not improve his
performance. However, Mr McCreed did not take any formal steps, in that he did not set out any performance issues in writing
or give formal notification to the Applicant that he was to improve. Mr McCreed conceded that he had not complied with the
Respondent�s written policy which requires that poor performance warnings to be documented and provided to an employee.
Although Mr McCreed maintained in cross-examination that the policy did not require that warnings be reduced to writing, the
Commission was provided with a copy of the Respondent�s policy after Mr McCreed gave his evidence. It is apparent from the
terms of the policy set out below that such warnings are required to be in writing. Mr McCreed conceded he did not follow the
procedure because he thought issuing the Applicant with a written warning was a waste of time. In particular he said that he
did not think that any written warnings would make any difference to the outcome of the Applicant�s performance.

26 Mr McCreed testified that one of the main reasons why he terminated the Applicant�s employment was because he thought that
if the Applicant continued to be employed he may injure himself again. In the eleven months that the Applicant was employed
he was on light duties for four months.

27 Mr McCreed said that when the Applicant returned to work after his ankle was broken, his attitude to work deteriorated. He
said that there was plenty of work for him to do in the store which did not require him to walk around or to carry out any lifting
such as answering telephone calls, computer work and stocktaking. Mr McCreed said he asked the Applicant to update the
stock sheets so that they were all relevant and to go through the integrated tool carrier module and update it. Mr McCreed said
neither of those tasks were completed by the Applicant. He said the Applicant returned to him the stocktake sheets which were
unchanged. Mr McCreed conceded that when the Applicant gave him the stocktake sheets, he did not seek any explanation
from the Applicant as to why the task had not been completed. In relation to the integrated tool carrier module, Mr McCreed
agreed that the Applicant informed him that the document had been deleted from his father�s computer but said that he
(Mr McCreed) gave the Applicant another copy of the document when he (the Applicant) returned to the Jundee work site. Mr
McCreed testified that whilst the Applicant was on a graduated return to work other storepersons reported to him that the
Applicant was more of a nuisance than a help in the store and that they would rather have had him removed from the store than
him being there. In particular it was reported to him that the Applicant was playing computer games and making private
telephone calls. It was apparent, however, from Mr McCreed�s evidence that none of these complaints by fellow workers were
put to the Applicant.

28 Mr McCreed testified that �the straw that broke the camel�s back� occurred when the Applicant was on light duties and he
asked him (the Applicant) to untangle a box of green cord which was used for explosives underground. He said he
(Mr McCreed) came back the next day, and he found the cord had been cut into a few lengths and had been thrown back in the
box. Mr McCreed said he had to complete the task himself. At this time (which was about two months before 31 July 2001), he
determined that the Applicant�s employment should be terminated. The evidence about the green cord was not put to the
Applicant prior to his employment being terminated, nor was it raised with the Applicant when he gave his evidence in these
proceedings.
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29 Mr McCreed maintained in cross-examination that after the untangling of the cord incident, he gave the Applicant two months
to redeem himself. However, it was apparent from his evidence that he never informed the Applicant that he had two months to
improve, otherwise his employment would be terminated. Mr McCreed said that once the Applicant had his letter of clearance
to return to full duties, he had no choice but to terminate his employment because of his work performance and because of the
injuries he had sustained in the course of his employment. Mr McCreed said that when he informed the Applicant his
employment was being terminated, he spoke to the Applicant in his office with Mr Hodgman and talked with him about the
issues that had arisen in the last eleven months, being the two injuries and work performance. He said that the Applicant was
very surprised by the decision to terminate his employment and it was clear that he (the Applicant) did not �see it coming�.

30 Mr McCreed said he could not understand why others at the mine knew that the Applicant was to be terminated prior to the
Applicant being informed of the decision as the only person he had spoken to about it was Mr Hodgman and one of the site
clerks who made arrangements for the Applicant to leave the site that day on a plane. He said the site clerks were well aware
that there was a need for confidentiality in such matters.

31 Although Mr McCreed said in his evidence in chief that he did not ever recall at any time discussing with the Applicant the
prospect of going underground, he said he had heard that the Applicant was expecting to work underground. When cross-
examined about this matter Mr McCreed said he recalled that he spoke to Mr Njiroch about going underground in the presence
of the Applicant and he said to them that either the Applicant or Mr Njiroch would be going underground. Mr McCreed said he
made this comment because at that time he was thinking of sending Mr Njiroch underground and that is the reason why Ms
Nicole Anderson was engaged to work in the store. It is apparent however from Mr McCreed�s evidence that at no stage was
he contemplating sending the Applicant to work underground.

32 Mr Hodgman testified that he was employed as Barminco�s foreman at the Jundee mine site when the Applicant was employed
as a storeperson. Mr Hodgman said that after Ms Glatz left the storeperson who was working in the second week of one week
off two weeks on, was in charge of the store. Mr Hodgman said it was his usual procedure to go to the store to check the
stocktake with the storeperson who carried out the weekly stocktake before the orders were sent out. He said that after Ms
Glatz left the site, on several occasions stocktakes were not completed properly in that counts of stock were not correct. He
said he raised this with the Applicant on a number of occasions when he checked the stocktake and orders. On several
occasions he noticed that there were discrepancies in the orders.  He said this was because insufficient orders were proposed to
be placed which would not bring the stock levels up to the correct levels. When this occurred he asked the Applicant to correct
the stocktake before the orders were placed. He conceded in cross-examination that when an error was brought to the
Applicant�s attention he corrected the error and carried out instructions without resentment.

33 Mr Hodgman said that he could recall that when Ms Glatz was working at the site that there was a meeting at which Ms Glatz
was present with the Applicant and Mr McCreed. He said the message conveyed to the Applicant was that he was to lift his
performance otherwise his position would come under review and he could possibly be terminated. Mr Hodgman said that
there was a further meeting that was sometime after he (Mr Hodgman) returned from leave at the end of May 2001. He said
that he could not recall whether the Applicant was on light duties at that time but he recalled that Mr McCreed again conveyed
the same message to the Applicant.

34 When cross-examined Mr Hodgman said he was aware of the sub-standard performance policy. He said he came to the view
that the Applicant�s employment should be terminated the day before his employment was terminated, or perhaps two days
prior to that. He said he came to this view because on one occasion the site had almost run out of fuel and on another occasion
they ran out of mesh. He said when the site ran out of mesh he raised it with one of the storemen but he could not recall
whether it was the Applicant. However, he conceded the decision to dismiss the Applicant was made by Mr McCreed and not
by him (Mr Hodgman). He said Mr McCreed informed him on the morning of 31 July 2001 that the Applicant�s performance
was below the levels expected and that his employment was to be terminated.

35 Mr Hodgman conceded that the Applicant was not the only storeman who made errors in counting stock. In particular he said
that in the two and a half years that he worked at the Jundee site that he had encountered mistakes by all storepersons.

Respondent�s Poor Performance Policy
36 Mr Gifford, on behalf of the Respondent, forwarded to the Commission after the conclusion of the hearing, a copy of the

Respondent�s Resolution of Disputes Procedure. Clause 6.2 of that procedure provides�
�Warnings are considered the most important aspect of disciplinary procedure. The following sequence of warnings are to
be given to employees in regard to misconduct which is not deemed serious enough for immediate dismissal and for
unsatisfactory work performance. All warnings are to be recorded on the employees file.
• Verbal Warning
The immediate supervisor should inform the employee of his/her deficiency and of the correct conduct or performance
required. The supervisor may provide some informal counselling, or the employee may be referred for more formal
counselling or training.
The employee should be given an opportunity to respond. If a reasonable explanation of the poor conduct or performance
is provided, then the disciplinary action should cease. If not, details of the warning should be noted, dated, signed and
filed by the supervisor.
• First Written Warning
The employee must be informed of the details of the conduct or performance that is causing concern, and the required
conduct or performance. Where the problem is poor work performance, state that the employee�s performance falls short
of the standard contained in the employees job description, and specifically note the short coming. In the case of
misconduct, it is useful to describe the employee�s conduct as being in breach of Company policy, citing the relevant
policy.
Once again the employee should be given the opportunity to respond to the allegations made against him or her. The
employee should be given the option of having another employee or union representative present. If the employee�s
explanation is reasonable then the disciplinary action should cease.
If the employees explanation is not acceptable, all details of the warning should be noted, dates, signed by all parties (and
a Witness) and filed. The employee should be given a copy of the warning. If the employee refuses to sign the warning it
should still be kept on file and the employee should still be given a copy.
• Final Written Warning
If the employee�s performance does not improve, or there is another occurrence of misconduct, then a final written
warning may be given to the employee. The process outlined for the first written warning may be given to the employee.
The process outlined for the first written warning would apply. The final written warning should state clearly that if the
employees performance or conduct does not improve then the employee will be terminated.
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• Dismissal
Where an employee�s conduct or performance does not improve following a final warning, then the employee should be
dismissed.
�
A WRITTEN WARNING SHALL�
• STATE THE PROBLEM AND THE CORRECTIVE ACTION REQUIRED
• WARN OF THE INTENDED ACTION IF THE EMPLOYEE DOES NOT CORRECT HIS/HER BEHAVIOUR
• REFER TO PREVIOUS WARNINGS AND THEIR DATES
• REFER TO ALL THOSE PRESENT WHEN THE ALLEGATION WAS DISCUSSED AND GIVEN DETAILS OF

THAT ALLEGATION
• BE SIGNED AND DATED BY THE SENIOR MANAGER SUPERVISOR PRESENT AT THE DISCUSSION,

AND POSSIBLY BY ALL OTHERS AT THE DISCUSSION
• BE RETAINED BY THE COMPANY (A COPY GIVEN TO THE EMPLOYEE)�

Legal Issues
37 The question to be determined by the Commission is whether the legal right of the Respondent to dismiss the Applicant has

been exercised harshly or oppressively against the employee, so as to amount to an abuse of that right (Ronald David Miles,
Norma Shirley Miles and Lee Gavin Miles and Rose & Crown Hiring Service trading as The Undercliffe Nursing Home v The
Federated Miscellaneous Workers� Union of Australia, Hospital, Service and Miscellaneous, WA Branch (1985) 65 WAIG
385 at 386).

38 It is contended on behalf of the Applicant that the nature of the dismissal was summary and that a later payment of pay of lieu
of notice does not at law alter the summary nature of the dismissal.

39 Mr Gifford on behalf of the Respondent contends that the onus of proof that the Applicant was harshly, oppressively or
unfairly dismissed lies on the Applicant as the Applicant�s employment was terminated by the payment by the Respondent of
pay in lieu of notice. In support of its submissions the Respondent relies upon the decision of the Full Bench in Newmont
Australia Ltd v Australian Workers� Union, West Australian Branch, Industrial Union of Workers (1988) 68 WAIG 677. In
that case the Full Bench of the Commission observed that where an employee�s employment was terminated by summary
dismissal there is an obligation upon the employer to show on balance that misconduct had in fact occurred. The Respondent
contends that in this case the Applicant was not dismissed for misconduct but for poor performance so the nature of the
termination was not summary. In The Federated Miscellaneous Workers� Union of Australia, WA Branch v Cat Welfare
Society Incorporated (1991) 71 WAIG 2014 at 2019 Sharkey P and Gregor C observed�

�It seems to us that whether a dismissal has occurred in circumstances where pay in lieu of notice is made, that the
question is one of mixed fact and law as to whether what occurred was a summary dismissal or not.
One consideration is that it depends whether such payment is permissible. That in turn depends on the contract and its
construction (see Macken J J, McCarry G and Sappideen C �The Law of Employment�, 3rd Edition, pages 170-172). In
some industries, also, it might be said to be a custom. If then, a payment in lieu of notice were not provided for in the
contract, then proper notice has to be given or there is a summary dismissal. The same would apply if there were no
custom or usage.
It follows that a summary dismissal, as a matter of fact and law, cannot be altered in its nature by payment in lieu of
notice.�

40 It is argued on behalf of the Respondent that it is customary at mine sites that when a person�s employment is terminated no
notice is actually given and the person is removed from the site as soon as notice is given. Mr Gifford however, made that
submission in the absence of any evidence. In Macken, McCarry & Sappideen�s �The Law of Employment� (4th ed.) the
learned authors observe at page 180�

�In Australia it may be possible to argue that, in some industries at least, payment in lieu is so well established as to
constitute an industry custom or practice, to be implied into contracts of employment in that industry. Even so, for such a
term to be implied into the contract of a new entrant into the industry it will be necessary to show that the new entrant
knew of the custom and practice. If payment in lieu is not permissible, then the appropriate notice would have to be given,
unless the parties agreed to a consensual termination of the contract on payment of the appropriate sum by way of
variation of the original agreement.�

More recently in Sanders v Snell [1998] HCA 64 at [16]; (1998) 196 CLR 329 at 337 Gleeson CJ, Gaudron, Kirby and Hayne
JJ held that where there is no condition in a contact of employment for payment in lieu of notice, the employer is in breach of
the contract if the employer does not give the employee requisite notice of termination. In that case there was a written contract
of employment which specified a period of notice to be given.

41 It is apparent that the Applicant was not immediately paid pay in lieu of notice as he initially made a claim in his application
for such a payment. Further, for the reasons set out below I am of the view that the Applicant�s termination was sudden and
unexpected. It is my view that the Applicant was summarily terminated and the onus of proving the circumstances justifying
the termination rests upon the Respondent. Even if I am wrong in relation to this issue, it is my view that the Applicant would
satisfy the requisite onus that he was unfairly dismissed.

Conclusion
42 It was conceded by Mr McCreed that the Applicant�s employment was not subject to a condition that he be suitable to be

provided with work underground. Whilst I can understand why Mr McCreed formed the view that in light of the Applicant�s
history of injuries on site, I am not satisfied that Mr McCreed�s view that the Applicant was likely to injure himself again
whilst working as a storeman was well founded. It appears that Mr McCreed did not properly investigate the circumstances of
the integrated tool carrier accident, in that he did not put the allegation to the Applicant that he was swinging on the tines like a
monkey. Whether the Applicant acted in an unsafe or negligent manner is a matter in respect of which I am unable to form a
view. In the absence of any direct evidence as to the circumstances of the accident, I accept the Applicant�s version of events.
However, in the absence of any evidence as to an appropriate safe system of removing the tines, I am unable to conclude
whether the Applicant acted in a manner that was contrary to the Respondent�s instructions contained within the integrated tool
carrier module or contrary to any other safe practice. Consequently I am of the view that in the circumstances Mr McCreed�s
opinion that one of the main reasons the Applicant was dismissed was because he (the Applicant) may injure himself again
would be an abuse of the right of an employer to dismiss if that were the only reason for termination.
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43 In relation to the Applicant�s performance, I prefer the evidence given by Mr McCreed and Mr Hodgman to the evidence given
by the Applicant. Both Mr McCreed and Mr Hodgman gave their evidence in a straightforward way and readily conceded
matters. However, I do not accept that the Applicant was aware prior to the termination of his employment on 31 July
2001 that if his performance did not improve his employment would be terminated.

44 Both Mr McCreed and Mr Hodgman conceded that when the Applicant was informed that a decision had been made to dismiss
him, he (the Applicant) was surprised by the decision. It is apparent from the evidence given by Mr McCreed and Mr
Hodgman that Mr Harris� performance was also sub-standard. Further on a number of occasions that the Applicant was
counselled about performance it was as part of a group with other storepersons. The Respondent has in place an appropriate
policy for formally counselling employees about poor performance. Neither Mr McCreed nor Mr Hodgman complied with the
terms of the policy. Whilst Mr McCreed said in his evidence that he did not think that issuing written warnings to the
Applicant would make any difference, I do not accept his opinion. After Ms Glatz issued a written warning, Mr McCreed
regarded the Applicant�s performance to be satisfactory in that he considered the Applicant should be continued to be
employed at the end of his probationary period. Further, after the Applicant and the other storepersons, including Ms Glatz,
were informed that they were to improve their performance otherwise one of them would be terminated and after Ms Glatz left
the site, Mr McCreed conceded the Applicant�s performance improved slightly. It is apparent from Mr McCreed�s evidence
that on a number of occasions when he found the Applicant�s performance to be deficient he did not raise the matters with him
(the Applicant). In particular Mr McCreed did not raise with the Applicant that he had failed to properly re-write the stocktake
sheets, that he had failed to re-write the integrated tool carrier module, or he had failed to untangle the cord as instructed.

45 In all the circumstances I am of the view that the Respondent unfairly exercised its right to dismiss the Applicant.
Remedy
46 Re-instatement is not sought by the Applicant as he has secured permanent employment in the mining industry. The Applicant

is entitled to claim an amount for injury pursuant to s.23A(1)(ba) of the Act as set out in Bogunovich v Bayside Western
Australia Pty Ltd (1998) 79 WAIG 8. A certain level of shock and distress on the part of an employee is to be anticipated in
any dismissal. To ensure compensation is confined within reasonable limits, restraint is required (Burazin v Blacktown City
Guardian Pty Ltd (1996) 142 ALR 144 at 156). Other than to say he was shocked, distressed and felt gutted, it could not be
said that the termination had an effect on his career in mining. There was no medical evidence of psychological impact.
Consequently I will make no award to the Applicant for injury, as I have formed the view that the Applicant has not suffered
distress above what any employee would suffer if dismissed. For the reasons set out above I will make an order that the
Respondent pay the Applicant $11,207.38 as compensation.

_________

2002 WAIRC 06383
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THOMAS HOWELL, APPLICANT
v.
BARMINCO PTY LTD, RESPONDENT

CORAM COMMISSIONER J H SMITH
DATE OF ORDER MONDAY, 2 SEPTEMBER 2002
FILE NO. APPLICATION 1429 OF 2001
CITATION NO. 2002 WAIRC 06383
_________________________________________________________________________________________________________

Result Applicant unfairly dismissed. Order made that the Respondent pay the Applicant $11,207.38 as
compensation.

Representation
Applicant Mr K Trainer (as Agent)
Respondent Mr R Gifford (as Agent)
_________________________________________________________________________________________________________

Order
HAVING heard Mr Trainer on behalf of the Applicant and Mr Gifford on behalf of the Respondent the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act, 1979 hereby�

(1) DECLARES that the Applicant was unfairly dismissed by the Respondent; and
(2) ORDERS that the Respondent pay the Applicant, within seven days of the date of this Order, $11,207.38.

(Sgd.) J. H. SMITH,
[L.S.] Commissioner.

____________________

2002 WAIRC 06176
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES PREMILA LEVACI, APPLICANT
v.
CANNING DIVISION OF GENERAL PRACTICE LTD, RESPONDENT

CORAM COMMISSIONER J H SMITH
DELIVERED FRIDAY, 9 AUGUST 2002
FILE NO. APPLICATION 601 OF 2001
CITATION NO. 2002 WAIRC 06176
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_________________________________________________________________________________________________________

Result Application to be dismissed if the Respondent complies with settlement agreement.
Representation
Applicant In person
Respondent Mr G R Bartlett (of Counsel)
_________________________________________________________________________________________________________

Reasons for Decision
1 Ms Premila Levaci (�the Applicant�) made an application under s.29(1)(b)(i) of the Industrial Relations Act 1979 (�the Act�)

claiming that she was harshly, oppressively or unfairly dismissed by the Respondent on 13 March 2001.
2 Following a hearing the Commission made an order to amend the name of the Respondent from Chief Executive Officer

Canning Division of General Practice Ltd to Canning Division of General Practice Ltd on 13 March 2002 [2002] WAIRC
05001. In part the history of this matter is set out in reasons for decision in respect of the application to amend, delivered on
8 March 2002 in [2002] WAIRC 04933.

3 The substantive application for the hearing as to whether the Applicant was harshly, oppressively or unfairly dismissed was
listed for hearing on 18, 19 and 20 March 2002. Prior to the hearing the Respondent made an application to adjourn the hearing
as it proposed to appeal against the decision of the Commission to amend the name of the Respondent. On 14 March 2002 the
Commission heard the Respondent�s application to adjourn. At that hearing Mr Martel appeared on behalf of the Respondent
and Ms Pittard of counsel, instructed by solicitors, Hammond Worthington, appeared on behalf of the Applicant. Ms Pittard
advised the Commission that the Applicant�s response to the application to adjourn was not to consent to an adjournment but
not to object to the Commission making an order to adjourn the hearing. The Commission granted the application to adjourn
and pursuant to s.32 of the Act listed the matter for a further conciliation conference on 18 March 2002.

4 The Commission�s file records that a s.32 conciliation conference was held on 18 March 2002. Ms Bahemia, instructed by
Hammond Worthington, appeared on behalf of the Applicant. The Applicant also attended the conference. Mr Martel
represented the Respondent. Dr Bott and Ms Lawrence also attended the conference on behalf of the Respondent. The
Commission�s file records in a letter to the parties dated 20 March 2002 that at the conclusion of the conference the
Respondent made an offer to the Applicant and the Applicant accepted the offer in full and final settlement of her claim that
she was harshly, oppressively or unfairly dismissed. One of the terms of that agreement is that the terms of the settlement be
kept confidential. Accordingly these reasons for decision do not expressly set out the terms of that settlement other than to say
that it was agreed that within seven days of the execution of a deed of settlement the Respondent agreed to pay the Applicant a
specified number of weeks� pay plus an amount for legal costs. The deed was to include a confidentiality clause and a no
adverse comments clause. It was a term of the settlement that the Respondent was to provide the Applicant with a statement of
service. It was also agreed that if a particular doctor employed by the Respondent was prepared to provide a reference to the
Applicant, he could do so on his own letterhead and could refer to the Applicant�s employment with the Respondent. Further,
the terms of the settlement required the Applicant to file a notice of discontinuance within two days of the settlement monies
being received by her.

5 Following the conference, a dispute arose in relation to the terms of the proposed deed of settlement. On 8 April 2002 the
Respondent�s solicitors wrote to the Commission seeking a further conference. In a letter to the Commission dated 8 April
2002, the Respondent�s solicitors stated�

�We confirm that this matter has not settled in accordance with the agreement made at the conference before
Commissioner Smith on 18 March 2002.
Due to our understanding that the parties had reached an agreement to settle this matter, our client properly elected not to
lodge an appeal within the usual 21 days. On several occasions between 26 March 2002 and 4 April 2002 we attempted to
finalise the deed of settlement with the Applicant�s solicitors. The Applicant�s solicitors did not respond until April
5 2002 at which time they, on behalf of the Applicant, proposed amendments to the deed contrary to the terms agreed on
18 March 2002.�

6 Following receipt of that letter the Commission convened a further s.32 conference on 10 April 2002. At that conference Ms
Bahemia appeared on behalf of the Applicant and Mr Bartlett appeared on behalf of the Respondent. At the conference the
Commission was provided with a copy of the proposed deed of settlement and release. Ms Bahemia advised the Commission
that the Applicant did not agree with a number of provisions in the deed. Ms Bahemia advised the Commission that the
Applicant did not agree with the terms of the confidential information clause, the release clause, the no adverse comments
clause, no contact clause and the absolute liability clause. At the end of the conference Ms Bahemia undertook to obtain
instructions from the Applicant in relation to a number of changes to the deed the Respondent proposed in response to the
Applicant�s concerns. On 23 April 2002 the Applicant�s solicitors wrote to the Commission advising the Commission that the
terms of the deed of settlement had not been agreed between the parties and the Applicant sought to have the matter relisted for
hearing for three days.

7 On 17 May 2002 the Commission listed the matter for hearing for three days on 3, 4 and 5 September 2002 and on 12 June
2002 an amended notice of hearing was sent to the parties advising that the matter would be heard on 3, 5 and 6 September
2002. On 12 June 2002 the Commission received a letter from Hammond Worthington advising that they were no longer
representing the Applicant in these proceedings and to refer all matters directly to the Applicant.

8 On 24 June 2002 the Respondent�s solicitors wrote to the Commission attaching letters sent to Ms Levaci in which issues in
relation to discovery and other programming orders were raised. The Applicant responded to that letter on 21 June 2002 and
advised the Respondent that discovery had already been given.

9 On 2 July 2002 the Respondent�s solicitors wrote to the Commission and made an application for an order discontinuing the
Applicant�s application on the basis of the agreement reached before the Commission on 18 March 2002. In the letter to the
Commission dated 2 July 2002 the Respondent advised the Commission that the Respondent no longer required the Applicant
to enter into a deed of settlement as it no longer sought a complete release from all claims by the Applicant and it was seeking
an order in terms of the settlement reached on 18 March 2002.

10 On 3 July 2002 the Commission received a letter from the Applicant advising the Commission that Mr Stubbs from Dwyer
Durack was now acting as her solicitor. On 8 July 2002 the Commission received a letter from solicitors Dwyer Durack
advising the Commission that they were acting for the Applicant.

11 The Commission then listed this matter for mention only on 7 August 2002 to hear the Respondent�s application for orders in
terms of the settlement and to discontinue the proceedings. A notice of hearing was sent to Dwyer Durack on 2 August 2002.
On 5 August 2002 the Applicant contacted the Commission and advised that Dwyer Durack would not be representing her at
the hearing on 7 August 2002.
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12 On 6 August 2002 the Commission received a copy of the following letter from the Applicant�
�I am faxing you documents for inclusion for WAIRC hearing for mention, notified to me yesterday 5th August 2002.
I attach relevant documents as follows�
1. Clayton Utz letter dated 10th April 2002 1 page
2. Hammond Worthington letter dated 9th Jan 2002 1 page
3. WAIRC Fm 32 Industrial Relations Act 1979, dated 17th May 02 1 page
My position remains respectfully as, the last terms of settlement contained in the deed before the Commission expired.
Clayton Utz rejected crucial changes to the original �draft Deed of Settlement� for matters beyond the jurisdiction of the
WAIRC.

♦ The draft deed of settlement before the Commission submitted by Canning Division of General Practice
Ltd is now superfluous.

♦ Libellous and adverse comments, adverse to me professionally and personally and the involvement of
parties not involved with the matter before the Commission, has continued without censure or caution from
Canning Division of General Practice Ltd,

♦ I will present evidence to support my application progressing to hearing as listed for the 4th, 6th and 7th

September 2002 without further delays. I will appeal to the Magistrates Bench if I am further denied the
lawful progress of my application to hearing.

I contend that a hearing will be lawful process, with due respect to the Commissioner as an impartial �umpire�. Hearing
delays of my application have been at a great professional and personal cost to me.�

13 On 7 August 2002 the Commission heard the Respondent�s application. The Applicant appeared in person. Mr Bartlett
appeared on behalf of the Respondent. In support of the Respondent�s application Mr Bartlett advised the Commission that the
Respondent was now seeking an order that the Applicant�s application be dismissed pursuant to s.27(1)(a) of the Act on the
basis that further proceedings are not necessary or desirable in the public interest on grounds that the Respondent was prepared
to comply with the terms of the agreement entered into on 18 March 2002 and that they did not wish to pursue the condition of
the settlement that the Applicant enter into a deed of settlement. Mr Bartlett advised the Commission that he had in his
possession a cheque for the sum that had been agreed that the Respondent would pay to the Applicant and he also had in his
possession a statement of service. Mr Bartlett also advised the Commission that the Respondent would consent to an order that
the application be dismissed being made if the Respondent executed its obligations under the terms of the settlement within
seven days. In particular it would pay the Applicant the settlement sum and provide the Applicant with a statement of service.
Further in discharge of its obligations the Respondent would provide to the Applicant a letter setting out its undertaking that it
would not make any adverse comment about the Applicant and that undertaking would extend to the Respondent, its
employees, directors and agents. Further the Respondent would state in that letter that the doctor in question, if prepared to
provide a reference for the Applicant could do so on his own letterhead and may refer to the Applicant�s employment with the
Respondent.

14 In support of its application, Mr Bartlett on behalf of the Respondent advised the Commission that the Respondent relied upon
the settlement and in doing so forwent its right to file an appeal against the Commission�s earlier decision to amend the name
of the Respondent. Further, that s.6(d) of the Act, in providing that the principal objects of the Act are to provide for the
observance and enforcement of agreements and awards made for the prevention or settlement of industrial disputes, requires
that where parties reach an agreement to settle a dispute, those agreements should be honoured.

15 The Applicant submitted that the hearing in September 2002 should proceed. She advised the Commission that Dwyer Durack
would be acting for her at that hearing. The Applicant contends that she has a strong case that she was harshly, oppressively or
unfairly dismissed. The Applicant however, conceded that she did agree to the terms of the settlement set out in the letter from
the Commission dated 20 March 2002 on the proviso that the matters to be contained in the deed would be agreed. The
Applicant contends that the Respondent has not complied with its undertaking not to make any adverse comments about her.
As set out in paragraph 12 of these reasons, the Applicant contends that the Respondent has made libellous and adverse
comments about her.

Conclusion
16 Having heard the submissions made by and on behalf of the parties, I am of the view that the Commission should make an

order dismissing the Applicant�s claim if the Respondent satisfies its obligations pursuant to the terms of the settlement
agreement reached on 18 March 2002. The reasons why I have reached this view are as follows.

17 In Foley v G & J Reely School of Dancing Pty Ltd trading as Arthur Murray School of Dancing (1996) 76 WAIG 4342 at
4343 Commissioner Fielding as then was observed�

�The Commission constituted by the Full Bench has said, on at least one occasion, that where parties reach an agreement
in a conference they ought not, upon reflection, be allowed to undo that agreement and relitigate the original matter. There
is obviously a good reason for that; that is, that one of the principal tenets upon which the Commission is erected is that it
should endeavour to resolve matters by conciliation. If the parties do reach agreement by conciliation, then the
Commission should do all in its power to see that those agreements are upheld and honoured.�

18 In Bradbury v Great Western Real Estate (1995) 75 WAIG 2927 the Full Bench heard an appeal against the decision of the
Commission to dismiss an unfair dismissal application after an agreement was reached between the parties to compromise the
application. In that case the parties agreed at an s.32 conference that the Respondent pay the Applicant a sum of money and to
retract any accusation of theft. At a later s.32 conference the Applicant informed the Commission he had been paid the sum of
money and provided a notice of discontinuance to the Respondent but did not file it. Sharkey P held at 2928 that the
Commission had properly exercised its discretion under s.27 of the Act to dismiss the application as the agreement reached had
been partly performed by the Respondent, and partly performed by the Applicant by the delivery of a notice of discontinuance.
Sharkey P also held (at 2928) that the application had been extinguished by binding accord and satisfaction. Further at
2928 Sharkey P observed�

�As a matter of equity, good conscience and the substantial merits of the case, it would have been quite unfair to allow a
person (the appellant), having entered into an agreement and not performed it, to proceed with his application in breach of
it. Indeed, it would have been open to the respondent to take action to prevent this at law. It is certainly not in the public
interest, too, that the Commission should have proceeded to hear something which had been settled by agreement, even if,
as a matter of law, the Commission could have heard the matter, which it could not have. The Commission did not err in
the exercise of its discretion or otherwise.�
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19 The Commission is empowered under s.23A of the Act to make an order for reinstatement or to make an order of
compensation up to an amount of six months� remuneration. In this matter if the Commission was to hear and determine the
Applicant�s claim the only orders the Commission could make at the end of the hearing would be�

(a) to dismiss the Applicant�s claim; or
(b) to make an order declaring the Applicant was harshly, oppressively or unfairly dismissed and, if so, order the

Respondent to pay the Applicant compensation.
20 The Commission is unable to make any orders requiring any party to not make any adverse comments about each other under

s.23A. If it is the case (and I make no judgment about that), that the Respondent has made adverse comments about the
Applicant then that is an issue that would have to be pursued by the Applicant in another jurisdiction. Having convened a
number of conciliation conferences in this matter and read the correspondence between the parties it is clear that the Applicant
has made numerous allegations that the Respondent through its agents and employees have made adverse comments about her.
Consequently it is my view that the Commission would not make an order for reinstatement if it was to determine that the
Applicant had been harshly, unfairly or oppressively dismissed as it is clear that reinstatement would be impracticable.

21 Whilst the Respondent has entered into an agreement to pay the Applicant a sum of money in settlement of her claim, the
agreement to do so by the Respondent is made without the admission of liability. Having said that, it is apparent from the
amount that the Respondent has agreed to pay, that if the Commission were to make an order at the conclusion of a three day
hearing that the Respondent pay the Applicant 26 weeks� remuneration as compensation, any amount the Applicant may
ultimately receive if the Applicant is to continue to brief solicitors to act on her behalf, is likely to be substantially less than the
amount the Respondent agreed to pay her on 18 March 2002. The Applicant says that she has already incurred substantial legal
costs.

22 In light of these reasons if the Respondent satisfies the terms of the settlement agreement in the manner set out above within
seven days, the Commission will vacate the dates for hearing and make an order dismissing the Applicant�s application.

_________

2002 WAIRC 06238
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES PREMILA LEVACI, APPLICANT
v.
CANNING DIVISION OF GENERAL PRACTICE LTD, RESPONDENT

CORAM COMMISSIONER J H SMITH
DATE OF ORDER MONDAY, 19 AUGUST 2002
FILE NO. APPLICATION 601 OF 2001
CITATION NO. 2002 WAIRC 06238
_________________________________________________________________________________________________________

Result Application dismissed.
Representation
Applicant In person
Respondent Mr G Bartlett
_________________________________________________________________________________________________________

Order
WHEREAS having been informed by the Respondent that it sent to the Applicant by post on 14 August 2002 a cheque for the
settlement sum, a cheque for contribution to legal costs, a statement of service and a letter setting out its undertakings; and
HAVING heard Ms Levaci on her own behalf and Mr Bartlett on behalf of the Respondent the Commission, pursuant to the powers
conferred on it under the Industrial Relations Act 1979, hereby orders�

THAT this matter be, and is hereby dismissed.
(Sgd.) J. H. SMITH,

[L.S.] Commissioner.

____________________

2002 WAIRC 06279
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES GARY PETER LONG, APPLICANT
v.
WESLEY COLLEGE, RESPONDENT

CORAM COMMISSIONER S J KENNER
DATE WEDNESDAY, 21 AUGUST 2002
FILE NO/S. APPLICATION 1960 OF 2001
CITATION NO. 2002 WAIRC 06279
_________________________________________________________________________________________________________

Result Application dismissed.
Representation
Applicant Mr R Clohessy as agent
Respondent Mr R Gifford as agent
_________________________________________________________________________________________________________
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Reasons for Decision
1 At all material times, the applicant was employed as a curator by the respondent. The applicant commenced employment in

September 1986 and remains employed. These proceedings relate to a claim pursuant to s 29(1)(b)(ii) of the Industrial
Relations Act 1979 (�the Act�) that the applicant has been denied a contractual benefit by the respondent, in the form of use of
a motor vehicle for travel to and from the applicant�s place of residence and the respondent.

Factual Background
2 The factual background is relatively straightforward and is as follows. The applicant first commenced employment on

1 September 1986 as the curator of grounds. The applicant testified that prior to being employed by the respondent, he was an
assistant curator at the WACA. In that position, the applicant said he had the use of a motor vehicle to travel to and from work.
The applicant attended what he described as two meetings with the then principal of the respondent, Dr Kefford and the then
bursar, Mr Maloney. The applicant testified at the first meeting there was no discussion of the use of a motor vehicle, if he
joined the respondent. However, at a second meeting, the applicant said that he was told that he could have the use of one of
the respondent�s utility vehicles to travel to and from work. The applicant testified that in the meeting with Dr Kefford and Mr
Maloney, they advised him they could not pay him for the value of a motor vehicle and he could not be paid a salary more than
the head of the physical education department. However, the use of the utility could be taken into account in this respect. It was
the applicant�s evidence that he had the use of the utility vehicle to and from work from the first day of his employment up
until January 2002, when it was ultimately withdrawn, in circumstances which are controversial.

3 The applicant conceded in cross-examination that the use of the utility vehicle was connected with the performance of his
duties as a curator, to attend to the respondent�s business to and from work and out of hours. This sort of use could include
visiting turf farms; picking up reticulation and attending to grounds work out of ordinary hours and on weekends. The
applicant agreed that the nature of this usage was fairly reflected in the third paragraph of a letter to him by a Mr Seinor, a
previous bursar for the respondent, which letter was dated 12 March 2002 and tendered as exhibit A20. In particular, this letter
refers to a review by Mr Seinor at that time, in early 1995, of risk and insurance implications regarding the private use of the
respondent�s vehicles by employees. This letter indicated that the respondent�s vehicles could not be used for unrestricted
private purposes. However, the applicant was given approval to use the vehicle for travel between the respondent and his
home, and for the respondent�s business purposes only. It further specified that this approval was subject to on going review by
the respondent�s council and was based upon the necessity for the applicant to attend to such duties, as a part of his position
with the respondent. In his evidence, the applicant testified that he accepted the decision of the respondent�s council in this
regard.

4 I pause to note, that it was common ground that the applicant�s original letter of appointment, dated 6 June 1986, and tendered
as exhibit A1, made no reference to the applicant�s use of the utility vehicle as in connection with his duties as curator or
otherwise.

5 At the time of the applicant�s appointment, Mr Maloney said that he attended discussions about the applicant�s conditions of
engagement, with Dr Kefford. Mr Maloney was quite emphatic in his evidence that at the time of the applicant�s appointment,
the use of the respondent�s utility vehicle was discussed and it was agreed that it would be made available to the applicant for
travel to and from work, as part of the arrangement in employing him. He testified that securing the services of the applicant
from the WACA in 1986 was somewhat of a �coup�.

6 Sworn affidavits from Dr Kefford were tendered as exhibits R1 and R2. He also testified by video link from New South Wales.
It was Dr Kefford�s evidence that there was no reference to the use of the respondent�s utility vehicle by the applicant in the
applicant�s letter of appointment. He further said that it was never his intention to include such usage as a benefit in the
applicant�s salary package as such. However, Dr Kefford did say that he knew the applicant was given access to the motor
vehicle in connection with his duties as curator with the respondent. This covered the requirement for out of hours attendances
and other duties, associated with his employment. Dr Kefford gave evidence that he did not regard it as consistent with the
applicant�s conditions of employment, for the applicant to have use of one of the respondent�s vehicles unconnected with his
employment duties.

7 To his credit however, Dr Kefford testified that he could not clearly recall the discussions about the use of a motor vehicle in
the interview with the applicant. He did say however, it was his recollection that it was not to be regarded as a part of the
applicant�s salary package as such. However, despite this, tendered as evidence were exhibits A5 and A6, which were letters
from the bursar to the applicant, making reference to the respondent taking into consideration the value of the use of the
respondent�s vehicle for travel to and from work, in his remuneration reviews.

8 Importantly, by letter dated 31 May 1995, to which reference has been made above, the then bursar, Mr Seinor, wrote to the
applicant about his use of the respondent�s utility vehicle. This letter, as exhibit A4, refers to insurance obligations and
contains a direction that the utility was not to be used for private purposes. As in my opinion, this letter is important, formal
parts omitted, it is set out in full as follows�

�I refer to recent discussions regarding the use of the College vehicle for private purposes. The College has
considered all aspects of the policy relating to College vehicles, including insurance conditions and legal advice and
I have been instructed to inform you that the Grounds vehicle cannot be used for private purposes.
The Bursar has authority to approve the use of the vehicle for direct travel between home and work. I confirm that
approval is given to use the vehicle between home and the College on the basis that you frequently attend to official
College business as you travel to and from work and also from time to time, need to attend to School business outside
normal hours.
The approval is given to you personally and cannot be transferred to another member of Staff without approval of the
Bursar.
As with all arrangements of this nature, the approval is subject to on-going review by the College Council.
I trust that this clarifies the situation for you.�

9 The applicant testified that at this time, he had discussions with Mr Seinor, and continued to use the vehicle to and from home.
There was no suggestion in the applicant�s evidence, that he took issue with the content of exhibit A4. The applicant also
accepted in cross-examination that the vehicle was always to be used in connection with work purposes and he did not seek to
have the motor vehicle as a benefit as such, in his remuneration package.

10 In about January 2001, the issue of the applicant�s use of the vehicle appeared to raise its head. This matter was raised by Mr
Bednall, the then headmaster. This lead to the applicant writing to the headmaster on 15 January 2001, which letter was
tendered as exhibit A7. It should be pointed out, that these discussions took place in the context of a proposed restructuring of
the grounds department. This was set out in a letter to the applicant from the headmaster dated 19 January 2001 and tendered
as exhibit A8. This letter set out the restructuring of the department into two areas, they being the development and
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maintenance of gardens and lawns and the development and maintenance of playing services. Given the applicant�s expertise,
it was proposed that the applicant become curator of playing services, and another employee occupy the position of curator of
gardens and lawns. The letter also advised that the respondent would review the then use by the applicant of the motor vehicle.
The headmaster, not being in that position at the time of the arrangement�s implementation, undertook to discuss that matter
further with the respondent�s council.

11 Subsequently, on 25 January 2001, the headmaster wrote to the applicant, confirming his appointment to the new position of
curator, ovals and playing services, commencing 29 January 2001. This letter, tendered as exhibit A9, provided that the
applicant would retain his existing salary, despite the curator responsibilities being divided between two employees. As to the
issue of the motor vehicle, it indicated that this matter would be the subject of a decision by the respondent�s council.
Subsequently, by letter dated 29 January 2001, tendered as exhibit A10, the headmaster wrote to the applicant referring to the
letter of 31 May 1995 from the then bursar. The applicant was invited to respond to this issue which he did by letter dated
8 February 2001, tendered as exhibit A11. Clearly, at this point, the ongoing use by the applicant of the motor vehicle, was
under review by the respondent.

12 Subsequently, by letter dated 31 August 2001, the headmaster wrote to the applicant advising that following a review of the
matter by the respondent�s council, a decision had been taken that given the restructuring of the department, and there being no
longer any substantial requirement for the applicant�s out of hours attendance to duties on behalf of the respondent, either to
and from work or otherwise, it was considered no longer necessary for the applicant to have the use of the motor vehicle. The
letter, tendered as exhibit A14, advised that to give the applicant reasonable time to make other arrangements, the vehicle
would be withdrawn from 1 January 2002.  Mr Bednall and Mr McIntyre, the respondent�s director of finance, both gave
evidence and confirmed the inquiries and changes implemented, as reflected in the correspondence tendered in evidence.

Consideration
13 The law in this jurisdiction in relation to denial of contractual benefits is well settled. I referred recently to these principles and

those in relation to termination and variation of contracts of employment in Foster v Alcoa of Australia Pty Ltd (unreported
2002 WAIRC 06173). At paragraphs 18 and 19 of that decision I said�

�The law in relation to contractual benefits claims in this jurisdiction is well settled. Recently, in Ahern v The
Australian Federation of Totally and Permanently Incapacitated Ex-Service Men and Woman (WA Branch Inc)
(1999) 79 WAIG 1867 the Full Bench said at 1869�

�1. In an application under s.29(1)(b)(ii) of the Act, the Commission must determine whether the claim is
one for a benefit to which the appellant is entitled to under her contract of service.

2. The Commission must make a finding as to what the benefits for which the contract prescribes an
entitlement (see Perth Finishing College Pty Ltd v Watts 69 WAIG 2307 at 2313 (FB)).

3. The jurisdiction of the Commission, pursuant to s.29(1)(b)(ii) of the Act is judicial. It is limited to the
ascertainment of existing rights by a determination of whether or not an employee has been denied a
benefit to which the employee is entitled to under her/his contract of service (see Simons v Business
Computers International Pty Ltd 65 WAIG 2039 (FB)).

4. S.29(1)(b)(ii) of the Act provides for a remedy under the Act. Once a claim is made and is within
jurisdiction, the Commission is required to exercise that jurisdiction in accordance with s.26 of the
Act (see Perth Finishing College Pty Ltd v Watts (FB)(op cit) at 2315-2316).

5. Once it was the (applicant�s) appellant�s case and there was evidence as to the existence of a contract
of employment, it was the duty of the Commission to make a finding as to what the contract was.

6. It is then necessary to make a finding of what benefits the appellant was entitled to under the contract,
and, if there was such an entitlement, whether they have been paid.�

I adopt and apply those principles in dealing with this matter. Additionally, the relevant principles in relation to
termination or variation of contracts of employment are also well established. In this regard, I refer to my own
observations as to these matters in Bates v Mountway Nominees Pty Ltd (1998) 78 WAIG 4406 at 4409 where I
said�

�Termination or variation of contract
Termination of a contract of employment may be consensual or otherwise. As a general proposition, a contract
of employment can be terminated or varied, by agreement of the parties. In Marriott v Oxford and District Co-
op Society (No.2)(1969) 3 WLR 984, the Court of Appeal observed at 988�

�If the parties agree consensually to vary the terms of the contract of employment, or to rescind it and
substitute a new contract of employment, the plain fact is that it is not terminated by the employers,
but by consent�.

It is also well established that is not permissible for an employer to unilaterally vary the terms of a contract of
employment, without that variation constituting a breach amounting to a repudiation of the contract: RS
Components Ltd v Irwin (1974) 1 All ER 41 at 43.�

14 It is also trite to observe, that contracts, particularly employment contracts, may be partly written, partly oral and partly to be
implied.

15 On the evidence, I am satisfied and I find, that while no reference was made to it in the applicant�s written terms of
appointment (exhibit A1), the question of the applicant�s access to a utility vehicle, was discussed in the negotiations for his
employment. On the evidence, I accept that the applicant was given the use of this vehicle, not as a component of his salary
package as such, but as an additional benefit in the form of travel to and from work each day. This benefit was to be used
however for the respondent�s purposes, such as attending to out of hours commitments and commitments whilst travelling to
and from work, as outlined in the evidence. Importantly, it is also the case that the applicant, on the evidence, and I find, had
access to the utility vehicle from the first day of his employment and for many years thereafter. In my opinion, the course of
dealing between the parties, subsequent to the applicant�s engagement, was entirely consistent with the applicant being
afforded this benefit, at the commencement of his employment.

16 This did not mean in my view however, that the applicant had unrestricted access to the vehicle as a condition of his
employment. In my opinion, the benefit to which the applicant was entitled was always from the outset, used in connection
with his duties as a curator with the respondent. Undoubtedly however, the access to the vehicle for the applicant to drive to
and from the respondent was of significant benefit to him. I find accordingly.

17 I am also satisfied that this arrangement was maintained for many years up to May 1995. I refer to the letter, as exhibit A4,
dated 31 May 1995, that I have set out above. In my opinion, this letter, constituted a variation to the oral term in the
applicant�s contract of employment, in relation to the usage of the motor vehicle. Notably, of significance in this letter in my
view, is the penultimate paragraph which indicates that the applicant�s ongoing usage of the vehicle, will at all times, be
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subject to ongoing review by the respondent�s council. The applicant, on the evidence, did not object to or protest at the
arrangement put in place by this letter, and continued in employment with the respondent, after this date: cf Marriott v Oxford
District Co-op Society Ltd (No 2) (1969) 3 All ER 1126. This is not a case in which the employee worked for a short time
under protest, in response to a change to his employment arrangements, as occurred in Marriott and then left the employment.
Firstly, the applicant did not protest against the change at all. Secondly, he continued to work pursuant to this arrangement not
for a short time, but for some five and a half years until the restructure of the department occurred.

18 To the extent that there was a variation to the arrangement as to the use of the motor vehicle, the applicant accepted it by his
subsequent conduct in remaining in employment to this day. This was an act of variation that involved a positive formulation,
which in turn, the applicant accepted: cf Local Government Engineers Association of New South Wales v Wollongong City
Council (1994) 58 IR 245 at 250. I find accordingly.

19 The next significant event, in my opinion, occurred in late 2000 and early 2001, with the restructuring of the respondent�s
grounds department. As a result of this restructuring, the applicant�s duties and responsibilities were divided between two
employees, himself and another. I am satisfied on the evidence that as a consequence of this change, the requirement for the
applicant to attend to out of hours and business on behalf of the respondent, to and from work, very substantially diminished. It
is also clear, that in the letter of 25 January 2001, (exhibit A9), the respondent�s council would consider the applicant�s access
to the motor vehicle.

20 Whilst the consideration of this took some time, the respondent�s council�s decision is set out in exhibit A14, the letter dated
31 August 2001 from the headmaster to the applicant. That letter, referred to the changes in the grounds department, and the
fact that as there was a negligible requirement for the applicant to undertake tasks connected with his employment, to and from
work or for out of hours attendance, the usage of the vehicle would cease. However, to give the applicant time to make other
arrangements, he was given until 1 January 2002 for these purposes.

21 In my opinion, from all of the evidence and in particular the variation effective May 1995, the decision of the respondent�s
council, as contained in exhibit A14, was entirely consistent with the variation to the arrangement, contained in exhibit A4. I
do not consider that because the applicant maintained the usage of the vehicle from about the end of 2000 to August 2001, that
the respondent had in some way waived its right to reconsider the applicant�s use of the vehicle. Whilst it may be said that this
did appear to take a long time to determine, it was clear from the correspondence, that the respondent�s council was examining
the issue and the applicant would be advised of the outcome.

22 In the final analysis, in my view, to the extent that the applicant had an entitlement, by way of a contractual benefit, to the use
of the respondent�s motor vehicle, from the commencement of his employment, then not only was such usage linked with his
duties as a curator as originally agreed, but from in or about May 1995, it was subject to the further exercise of a discretion by
the respondent�s council, that was in fact exercised in August 2001.

23 For all of the foregoing reasons, I would dismiss the application.  I so order.
_________

2002 WAIRC 06280
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES GARY PETER LONG, APPLICANT
v.
WESLEY COLLEGE, RESPONDENT

CORAM COMMISSIONER S J KENNER
DATE WEDNESDAY, 21 AUGUST 2002
FILE NO/S. APPLICATION 1960 OF 2001
CITATION NO. 2002 WAIRC 06280
_________________________________________________________________________________________________________

Result Application dismissed
Representation
Applicant Mr R Clohessy as agent
Respondent Mr R Gifford as agent
_________________________________________________________________________________________________________

Order
HAVING heard Mr R Clohessy as agent on behalf of the applicant and Mr R Gifford as agent on behalf of the respondent the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders�

THAT the application be and is hereby dismissed.
(Sgd.) S. J. KENNER,

[L.S.] Commissioner.

____________________

2002 WAIRC 06239
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES REGINALD JAMES MYERS, APPLICANT
v.
RA & HE DAVIES TRANSPORT, RESPONDENT

CORAM COMMISSIONER J L HARRISON
DATE MONDAY, 19 AUGUST 2002
FILE NO/S. APPLICATION 230 OF 2002
CITATION NO. 2002 WAIRC 06239
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_________________________________________________________________________________________________________

Result Application alleging unfair dismissal upheld and order issued for compensation and contractual
benefit allowed.

Representation
Applicant Mr R Myers, on his own behalf
Respondent Mr R Davies
_________________________________________________________________________________________________________

Reasons for Decision
1 This is an application pursuant to s.29(1)(b)(i) and (ii) of the Industrial Relations Act 1979 (�the Act�), whereby Mr Reginald

James Myers (�the applicant�) claims he was unfairly dismissed from his employment with RA & HE Davies Transport (�the
respondent�) on 1 February 2002.

2 The applicant is also claiming 4 weeks pay in lieu of notice as a denied contractual benefit.
3 The respondent claims that there was no unfair dismissal as the applicant and the respondent agreed to amicably part company

on 1 February 2002. As a result of this agreement, no payment in lieu of notice is necessary.
4 It was common ground that the terms and conditions of the contract of employment of the applicant were those contained in

the Transport Workers� (General) Award No. 10 of 1961 (�the Award�).
Evidence

5 The applicant gave evidence in support of his claim, along with his partner Ms Lucinda Reid. The respondent called evidence
from Mr Robert Davies, Ms Heather Davies and Mr Laurence Davies.

6 The applicant commenced employment with the respondent on a two week trial basis on 21 August 2001. His main duty was to
deliver Neverfail spring water to a range of customers in the south west of Western Australia. Soon after the applicant
commenced employment with the respondent, there were problems with respect to accessing spring water for delivery, which
led to delays. Occasionally he was abused by customers when this situation arose.

7 The applicant normally worked 38 hours per week from 9.30am to 6.00pm. He occasionally worked Saturday. He received a
wage of $380.00 nett per week.

8 The applicant gave evidence that in the week of his termination, he approached Neverfail, the supplier of spring water to the
respondent, with a view to taking over the delivery contract for Mandurah. He was unaware at the time that the respondent had
already re-negotiated their contract with Neverfail. He claimed he wanted to undertake this contract because it would give him
more security than his existing employment. It was claimed by the applicant that in his current employment there were
problems with the delivery vehicles, the business was disorganised and the applicant did not always receive his wages on time.
Thus, he was looking at alternative options.

9 Robert Davies, Manager of the respondent, contacted the applicant on the evening of 31 January 2002, and he was told to leave
the keys to the delivery van out as it was going to be picked up early the following morning. The vehicle was picked up the
next day but was not returned until later in the day by Robert Davies.

10 When Robert Davies returned the vehicle to the applicant�s house, as agreed, it was put to the applicant that he and his
employer should part ways. The applicant states that on this basis, he agreed to part company with the respondent. The
respondent then undertook to have the applicant�s wages made up.

11 Ms Lucinda Reid gave evidence confirming that Robert and Laurence Davies came to the applicant�s house on 1 February
2002. She asked Robert Davies what issues there were with respect to the applicant�s employment. It was her recollection that
Robert Davies stated that the employment relationship was not working out between the applicant and the respondent. She
asked Robert Davies if he was sacking the applicant. He replied �yes�.

12 Robert Davies confirmed that the applicant had made an attempt to become the Neverfail distribution operator for the
respondent�s area in December 2001. This had involved the applicant negotiating with him with a view to take over the
contract. However, the applicant�s offer was too low and therefore not accepted by the respondent.

13 Robert Davies agreed that prior to 1 February 2002 there had been cash flow issues with the business, but the situation had
since been rectified. This turn around was confirmed in a recent notice given to Neverfail customers in the Mandurah region
(Exhibit R3).

14 It was Robert Davies� evidence that he understood the applicant had every intention of leaving employment with the
respondent, and that the applicant was trying to take the Neverfail spring water contract away from the respondent.

15 Until 1 February 2002 there was every intention on the part of the respondent to retain the applicant as an employee, and this
was reflected in the distribution agreement, effective from 1 February 2002, which appointed Robert & Heather Davies as the
Neverfail Delivery Contractors for the Mandurah region. On the schedule to that document (Exhibit R2) the applicant was
nominated as one of the Area Service Representatives and this was signed one week before the applicant finished employment
with the respondent. On this basis, the respondent argued that it was the events of the week preceding 1 February 2002, where
the applicant had approached Neverfail directly to take over the contract which the respondent had, that led to the respondent
forming the view that it was no longer appropriate for the applicant to continue working with the respondent.

16 Robert Davies gave evidence that he did not dismiss the applicant on 1 February 2002. Rather, he stated, at the discussion in
the afternoon of 1 February 2002 at the applicant�s house there was a mutual agreement between the applicant and the
respondent to end the contract of employment.

17 Robert Davies confirmed there was no problem with the applicant�s work, and no warnings were given to the applicant whilst
he was employed with the respondent.

18 Robert Davies confirmed that Ms Reid asked if the applicant was being sacked, and the respondent answered �yes, they were
parting ways�. Robert Davies also gave evidence that he understood that the applicant was refusing to work on the morning of
1 February 2002, as he had received telephone messages from the secretary in his office, a person by the name of Jade, who
gave information to that effect. However, Robert Davies also confirmed that the van that the applicant required to deliver
spring water was not at the applicant�s house on the day of 1 February 2002, as he had the van for that day.

19 Ms Heather Davies, a partner in the respondent�s business, gave evidence that the applicant had commenced employment with
the respondent on a full time basis on 7 November 2001. Prior to that, the applicant had been employed on a casual basis for
between 10 and 25 hours per week.

20 Ms Davies confirmed that no annual leave had been paid to the applicant on termination, because of the advice she had
received from Wageline (Exhibit A1). Ms Davies confirmed that on 1 February 2002 she understood that the applicant was not
taking messages with respect to his work until he had spoken to Robert Davies.
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21 Laurence Davies gave evidence that he was with Robert Davies on the day the applicant ceased employment with the
respondent. Laurence Davies confirmed that Robert Davies stated to the applicant that it would be appropriate for him to part
company with the respondent. He also confirmed that, when asked by Ms Reid whether or not Robert Davies was terminating
the applicant, he stated �yes, they were parting company�.

Submissions
22 The applicant submitted that he was summarily terminated. He was not given any notice of his termination, and no annual

leave or notice was paid. The applicant further submitted that the termination was at the initiative of the employer and was
carried out in an unfair manner and was not justified. He had not received any warnings about his performance and had at all
times conducted himself in an open manner with respect to the Neverfail contract. On this basis, the applicant claims he was
unfairly dismissed.

23 The respondent claims that there was a mutual agreement to bring the contract of employment to an end. The applicant
responded positively to the suggestion that the parties part company, therefore there was no unfair dismissal. As the applicant
was undermining the respondent by trying to take the Neverfail contract away from the respondent, the respondent believed it
was appropriate to finish the employment relationship with the applicant.

Findings and conclusions
24 In this particular case there needs to be a determination as to whether or not a dismissal occurred.
25 In Mohazab v Dick Smith Electronics Pty Ltd (No 2) (1995) 62 IR 200 at 205, the Full Court of the Industrial Relations Court

of Australia said�
�termination at the initiative of the employer� involves a �termination in which the action of the employer is the principal
contributing factor which leads to the termination of the employment relationship�.
�[A]n important feature is that the act of the employer results directly or consequentially in the termination of the
employment and the employment relationship is not voluntarily left by the employee. That is, had the employer not taken
the action it did, the employee would have been remained in the employment relationship�. See Macken, McCarry and
Sappideen�s Law of Employment 4th Edition page 227-228.

26 I consider it is clear from the findings I make below in relation to this matter that the termination of the employment was at the
instigation of the employer, thus, a dismissal did take place.

27 Further I have to determine whether the dismissal is unfair. In this matter, the applicant was summarily terminated. The issue
of whether a person is guilty of misconduct justifying summary dismissal is essentially a question of fact and degree. (see:
Robe River Iron Associates v Construction, Mining Energy, Timberyards, Sawmills and Woodworkers Union of Australia �
Western Australian Branch & Ors (1995) 75 WAIG 813 at 819). The onus is on the employer to demonstrate that the
employee is guilty of misconduct sufficient to breach the contract of employment with the employer.

28 I have carefully reviewed the evidence in this matter and find that the respondent has failed to demonstrate that the applicant
warranted being summarily terminated.

29 Every witness gave evidence to the best of their recollection and I have no reason to doubt the recollection of each witness.
Even with respect to the incident on the 1 February 2002 where the applicant was terminated, there were no significant
differences in the evidence given.

30 I find that the applicant was employed as a full time employee from the 7 November 2001 until 1 February 2002 as a spring
water delivery person with the respondent.

31 I find that the contract of employment governing that employment relationship, was the terms and conditions of employment as
outlined in the Award.

32 I find that the applicant made enquiries to Neverfail in December 2001 and late January 2002, with a view to taking over the
contract to deliver spring water in the Mandurah area. I find that in December 2001, the applicant negotiated directly with the
respondent to take over the contract. However, no agreement was reached. I find that when the applicant approached Neverfail
in late January 2002 he was unaware that the respondent had already re-negotiated it�s contract with Neverfail.

33 I find that the respondent�s business was experiencing difficulties during the time that the applicant was employed, and I find
that the applicant was having difficulties in being paid his entitlements on time.

34 I also find there was some customer dissatisfaction with the service that the respondent was delivering, and that the applicant
bore the brunt of some of this dissatisfaction. I find that the applicant was concerned about his long term employment
prospects with the respondent.

35 I find that the matter came to a head on 1 February 2002, subsequent to the respondent renegotiating its contract with
Neverfail.

36 I find that at the instigation of the respondent, the applicant was unable to work on the morning of 1 February 2002, as his van
was being used by Robert and Laurence Davies.

37 I find that the respondent became particularly annoyed with the applicant on 1 February 2002, when it was found that
notwithstanding the fact that a new agreement had been signed with Neverfail, which the applicant was unaware of, the
applicant was making enquiries as late as that week to take over the business which the respondent was undertaking. In my
view, it was on this basis that Robert Davies went to the applicant�s house on the afternoon of 1 February 2002, with a view to
terminating the contract of employment between the applicant and the respondent.

38 I find that at that meeting, the applicant was told that the respondent had reached a view that it was no longer appropriate to
continue the contract of employment between the parties, and when this was put to the applicant, the applicant accepted this
course of events.

39 I find that this constitutes a dismissal at the initiative of the respondent. This dismissal was effected on the basis that the
relationship was not working out between the applicant and the respondent. This termination was later confirmed by the
respondent in a letter sent to the applicant after the termination occurred (Exhibit A1). This letter confirms that the applicant
was summarily terminated for gross misconduct.

40 In my view the applicant did not breach his contract of employment sufficient to warrant summary dismissal when he made
enquiries to take over the Neverfail contract for the Mandurah region in late January 2002. Approaches were made by the
applicant to take over the Neverfail contract on two occasions, but these approaches were understandable given the financial
and organisational difficulties the respondent was facing. In my view, the approaches did not constitute behaviour that is
sufficient to breach a fundamental term of the contract of employment.

41 In all of the circumstances, having regard to the findings I have made and the applicable legal principles, I am of the view that
the applicant was unfairly dismissed.
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42 I am satisfied on the evidence that the working relationship between the applicant and the respondent has broken down such
that an order for reinstatement would be impracticable.

43 I therefore now turn to the question of compensation. I apply the principles set out in Bogunovich v Bayside Western Australia
Pty Ltd (1998) 78 WAIG 3635 and Tranchita v Wavemaster International Pty Ltd (1999) 79 WAIG 1886. On the evidence I
am satisfied that the applicant took reasonable steps to mitigate his loss. He sought and found alternative permanent
employment 6 weeks after the termination on a higher rate of pay than what he was receiving with the respondent.

44 Having regard to all of the circumstances of the case I therefore order that the applicant be paid $2,280 as a nett amount
(6 weeks x $380 nett) as compensation for the unfair termination.

45 In relation to the applicant�s claim for a denied contractual benefit of 4 week�s wages in lieu of notice, I find it appropriate to
award the applicant 1 week�s wages in lieu of notice. It was common ground that the terms of the Award were implied into the
applicant�s contract of employment. Clause 19 - Contract of Service of the Award provides for 1 week�s wages in lieu of
notice when terminating an employee with less than 1 year of service.

46 On this basis the applicant is due an additional $380.00 nett as a denied contractual benefit.
47 Minutes of the Proposed Order will now issue.

_________

2002 WAIRC 06411
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES REGINALD JAMES MYERS, APPLICANT
v.
RA & HE DAVIES TRANSPORT, RESPONDENT

CORAM COMMISSIONER J L HARRISON
DATE OF ORDER THURSDAY, 5 SEPTEMBER 2002
FILE NO. APPLICATION 230 OF 2002
CITATION NO. 2002 WAIRC 06411
_________________________________________________________________________________________________________

Result Application alleging unfair dismissal upheld and order issued for compensation and contractual
benefit allowed.

_________________________________________________________________________________________________________

Order
HAVING HEARD Mr R Myers on his own behalf and Mr R Davies on behalf of the respondent, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act, 1979, hereby-

1  DECLARES that the dismissal of Reginald James Myers by the respondent was unfair and that reinstatement is
impracticable;

2  ORDERS the respondent to pay Mr Myers compensation in the sum of $2,280.00   nett within 14 days of the date of
this order.

3  DECLARES that the respondent denied the applicant a benefit under his contract of   employment
4 ORDERS that the respondent pay Mr Myers $380.00 nett within 14 days of the date of this order.

(Sgd.) J. L. HARRISON,
[L.S.] Commissioner.

____________________

2002 WAIRC 06299
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES RANGI RUSSELL THORNE, APPLICANT
v.
TOP LODGE NOMINEES PTY LTD, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DATE THURSDAY 22 AUGUST 2002
FILE NO. APPLICATION 2264 OF 2001
CITATION NO. 2002 WAIRC 06299
_________________________________________________________________________________________________________

Result Dismissed
Representation
Applicant Mr P. Mullally appeared on behalf of the Applicant
Respondent Ms P. Cahill (of Counsel) appeared on behalf of the Respondent
_________________________________________________________________________________________________________

Reasons for Decision
1 On 18th December 2001, Rangi Russell Thorne (the Applicant) applied to the Commission for orders on the grounds that he

had been unfairly dismissed from employment with Top Lodge Nominees Pty Ltd (the Respondent) and that there were
outstanding benefits under the contract of employment which had not been paid to him at the completion of the relationship.

2 The original application in respect of contractual benefits alleged that monies were due to the Applicant by way of redundancy
payment. However in Further and Better Particulars of Claim filed with the Commission the Applicant alleged that under the
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express terms of a contract of employment between him and the Respondent, at the conclusion of his services as a Vineyard
Manager he was to be paid a termination bonus upon the sale of the vineyard calculated at 2.5% of the sale price of the
vineyard. It was also claimed that it was to be implied into his contract that upon termination of employment he would receive
a redundancy payment in a reasonable sum. These terms were said to have been agreed between the Applicant and Matthew
Harsley on behalf of the Respondent at Pemberton on or about 1st April 1998.

3 During the proceedings Mr Mullally, who appeared for the Applicant, indicated that he would not pursue that part of the
contractual benefits claim which relied upon the implication of the term for redundancy into the contract of employment.
However he continued with the claim concerning unfair dismissal and for the payment of the termination bonus albeit in
different terms to that recited above.

4 The Respondent at the material times operated the Donnelly River Winery and Vineyard. The property is located
approximately 36kms from Nannup in the south of Western Australia. There have been improvements made to the property.
These include three residential buildings and associated ancillary facilities, a main winery building, an office, a barrel store
shed, workshop, general purpose storage and a cellar door sales plus significant general infrastructure.

5 To operate the property the Respondent employed a number of workers. The winemaker Mr Blair Meiklejohn has been at the
property since 1986 having been involved in the first plantings. There is a vineyard manager position which was occupied by
the Applicant, a position for cellar door sales, occupied by Ms Pauline Davies who is the sister of the Applicant and who is
related by marriage to Catherine and Matthew Harsley who at the relevant time were the owners and operators of the winery.
There were three other employees, a book-keeper, an assistant viticulturalist and a person who worked on the property for
fifteen years but on a casual basis who is engaged in the packaging of wines.

6 As mentioned earlier the winery was established in 1986. The Respondent became interested in the property in 1997 and
around June commenced negotiating the purchase of it. The purchase was ultimately secured in August 1997.

7 The Respondent says, and it is unchallenged, that it was their intention to create a business plan for the property with the
objective of developing it over the ensuring five years with an aim of then reviewing the business plan or selling the property
in the intervening period if that opportunity presented itself.

8 Soon after the Harsley�s took over running the property Mrs Harsley�s brother, Phillip and his wife Pauline, visited the
property. In due course Pauline Davies was employed to conduct cellar sales.

9 Around 15th September 1997 in order to encourage Pauline Davies and her husband to stay and for other reasons which are not
germane to this case, the Harsley�s entered a profit share agreement with the Davies which required them to work on the
property for a continuous period of five years commencing on 1st August 1997. In addition to salary they would be provided
with housing on the property, including utilities. The arrangement was committed to writing (Exhibit C2). It included
descriptions of the work that both of them were to do and set out the details of a profit share arrangement which provided after
a period of five years service in the event that the property is sold they would be entitled to a percentage share of the nett sale
price. If the property was not sold after a five year period they would enjoy a percentage of the nett profit by way of dividends
until such time as it was sold. They were required to work on the property for a period of five years to be entitled to the profit
share agreement unless there was a termination for reasons other than just cause.

10 The Applicant visited his sister on the property from time to time and flowing from those visits he was offered work. The
classification in which he was initially engaged is a matter of controversy between the parties. The Applicant says that he was
engaged as a vineyard manager and as part of the salary package that he then negotiated with Mr Harsley he was to receive a
share of profits; he claims that profit share was to be calculated on 0.5% per annum of the gross sale price of the vineyard.
Although this is alleged to be the contract as set out in the Further and Better Particulars of claim filed on 4th April 2002, it is
not in specific terms the bonus scheme about which the Applicant gave evidence during the hearing. I will deal with that
evidence later in these Reasons but suffice to say that during examination in chief and cross examination the Applicant gave
varying versions of what he claimed was the profit share agreement.

11 The Respondent on the other hand contends that the Applicant was offered a position as a labourer, he had no experience in
working in vineyards, in fact he had been a meat worker and later had his own business detailing motor vehicles. He had been
offered the position because Mr Harsley observed that during the times that he had visited the property to see his sister Pauline
he showed interest and was enthusiastic. The Respondent says that the Applicant was appointed as a labourer in the first
instance. This was around April 1998. He continued in that position until September 1998 when he was elevated to the position
of Vineyard Manager (Exhibit C1). The letter of appointment and the evidence of Mr Harsley is that the Applicant was to
receive a salary package of $35,000 subject to review yearly, and that he would receive ad hoc bonuses depending on
performance and profitability of the business. Accommodation and utilities were also supplied by the Respondent at no cost to
the Applicant.

12 The Respondent admits that it had paid bonuses to the Applicant and to the other employees on the property but says they were
in varying forms. For instance from time to time Mr Meikleljohn received bonuses either by way of travel for him and his wife
or money payments. The Applicant received bonuses by way of airfares and some cash payments. At all times the Respondent
denies that it ever made an agreement with the Applicant of the nature claimed by him and that if it had, it would have
committed such an arrangement to writing as it had done with the Applicant�s sister Pauline Davies.

13 The Respondent funded the attendance by the Applicant at a viticulture course in order to assist him to be a more effective
worker, there was never any question though about his performance of the work itself.

14 The relationship came to an end against the background of the following events. The Harsley�s were away overseas on
business and during that time the Applicant apparently suffered a bereavement in New Zealand. According to the evidence he
borrowed money from his sister to pay for his airfare to go to New Zealand. Some three or four days after Mr Harsley returned
from his overseas visit the Applicant asked Mr Harsley whether he would pay the airfare for the New Zealand trip. Mr
Harsley�s response was he did not think it was appropriate. He was angry that he was being badgered by the Applicant for
additional rewards. This was all the more galling to him because recently there had been a loss in excess of $200,000 through
powdery mildew problems in the vines, problems which Mr Harsley thought could have been mitigated by early discovery by
the Applicant of the mildew. Early discovery would have meant that the problem could have been arrested and the loss would
not have been as high.

15 The next relevant matter occurred around September into October 2001 about which time the Respondent entered into a
contract of sale to sell the property. It was decided that Mr Harsley would call a meeting with all of the staff so that they could
be brought into the picture about what was happening. Apart from Mr Meiklejohn the staff were not told about the early stages
of the negotiation for the sale. When negotiations had progressed to a stage where Mr Harsley thought it was safe to do so he
convened the meeting.

16 He explained to the staff what had happened, Mr Meiklejohn and Ms Davies congratulated him but the Applicant and the other
employee were taken aback. Mr Harsley explained to them that the main reason for selling the property was his wife�s illness
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but he cautioned them that the sale had not progressed to the stage where he was completely confident that it would go
through. He also advised Ms Davies that the new owner would not require her services but he indicated to the other employees
that their services would be. Mr Harsley also said he would discuss the matter with employees individually.

17 Later Mr Harsley made enquiries with the Applicant as to whether he wanted to rollover his holiday pay to the new employer.
The Applicant asked it to be paid out.

18 Turning to the events leading to the dismissal, some time after the staff were told about the sale and the Applicant came to Mr
Harsley agitated. Mr Harsley remembered this because he was normally a calm, shy man but on this occasion he was not and
forcefully demanded a reference. When the Applicant was asked why he needed a reference he told Mr Harsley he had other
job opportunities. He also made some complaints about how the property was being run. Mr Harsley then made it clear to the
Applicant that the property had not been sold. By that time the sale had been delayed and Mr Harsley asked the Applicant what
he would do if the sale did not go through. He seemed uncertain and then asked for a pay increase and a car. In response he
was told by Mr Harsley his package was commensurate with his position, the Applicant became irate and demanded a
reference immediately.

19 Soon afterwards the Applicant removed himself from the property, Mr Harsley did not know where he was and became
worried about the provisions of the contract of sale which required staff to be handed over. He called his lawyers to get advice
on the impact to the sale of the Applicant not being available to the purchaser as an employee. He was told that would be a
breach of the conditions of purchase.

20 According to the Respondent, Mr Harsley then decided that in the best interests of everyone that the Applicant take a couple of
weeks holiday so that he could settle down. When he informed him of this the Applicant became irate, claiming he had not
been properly remunerated, that he had not received promised bonuses and that he worked too hard. Mr Harsley disagreed with
these contentions. He says then the Applicant told him that he had had enough and to make up his pay. Later there was a
telephone call between them where a similar conversation took place and during which the Applicant again asked for his pay to
be made up. Later the Applicant rescinded this request. Mr Harsley accepted his change of mind.

21 On legal advice the Respondent advised the potential purchaser of the difficulty being faced with the Applicant. Apparently the
potential buyer was ambivalent about whether he stayed or left. The Applicant called again said he wanted things resolved and
to make up his pay. This time Mr Harsley told him that he would do so. In due course a list of entitlements were set out in a
letter (Exhibit M1) which amongst other things records an entitlement to normal wage from 1st November to 11th November
2001, a sick leave payment, two weeks annual leave, three weeks accrued leave and a month�s wages in lieu of notice.

22 The Applicant�s version of events is quite different to that of the Respondent. He says that on 11th November 2001, about the
time of his 25th wedding anniversary, he rang Mr Harsley and was directed to take two weeks leave. No reason was offered to
him. He admitted that there was a discussion concerning a reference and says that Mr Harsley had told him that he did not like
what he had heard in that discussion and he was going to give the Applicant two weeks holiday. The Applicant persisted,
requiring a reason and he was then sacked over the phone. To the best of his recollection he had said that Mr Harsley had told
him he was finished.

23 The Applicant decided to meet with Mr Harsley on site and so he drove to Pemberton to try and clear the air, but Mr Harsley
still insisted he take two weeks leave and he was told to leave. He took this as a dismissal.

24 As part of the employment package the Applicant was supplied with housing and utilities for which the Respondent paid. The
Applicant was not asked to remove himself from the house for some time after the contract of employment came to an end. It
is the evidence of Mr Harsley and Mr Meiklejohn that efforts were made to find the Applicant a job. The result of those efforts
was passed on to him, but ultimately the Applicant did not take the employment offered and in due course left the area.

25 The Commission has had the opportunity of seeing and hearing the evidence presented on behalf of the parties case. Extensive
evidence was taken from the Applicant who was subject to searching cross examination by Ms Cahill, of Counsel, who
appeared for the Respondent. The Applicant did not fair well in the cross examination, he repudiated evidence he had offered
in chief, he was evasive and his memory appeared to be selective. I have grave doubts about the probity of his evidence and I
find his evidence generally lacks credibility.

26 I received evidence from Aroha Pauline Davies who is the Applicant�s sister and who is the sister-in-law of Matthew and
Catherine Harsley. Her evidence confirmed many of the events recited above. There is no reason to find that she is anything
other than a credible witness.

27 Evidence was taken from Catherine Anne Harsley. Her evidence was not effectively challenged in cross examination and there
is no reason to find that she is anything other than a truthful, credible witness. The same can be said for Matthew Victor
Harsley who is the trustee for the Harsley Family Trust which operates Top Lodge Nominees Pty Ltd. Even though he was
closely cross examined by Mr Mullally, his evidence was consistent and logical. He was sure about the chronology of events
and there is no reason for me to find he is not a witness of truth. I accept him as providing credible evidence. The same can be
said for Gavin Blair Meiklejohn who was called to give corroborative evidence to that presented by the Harsley�s. Mr
Meiklejohn appeared to be a truthful, honest person and I find him to be a witness of credit.

28 An industrial matter may be referred to the Commission in the case of a claim by an employee that he has been harshly,
oppressively or unfairly dismissed from his employment or that he has not been allowed by his employer a benefit, not being a
benefit under an award or order, to which he is entitled under his contract of employment by that employee. The two
conditions precedent necessary for the referral to be made are that the person alleging the unfair dismissal must have been an
employee and secondly that he must have been dismissed from his employment.

29 There is no doubt that the Applicant in these proceedings is an employee but the Respondent argues that he was not dismissed
either on 20th November or 21st November 2001. In fact he resigned his employment in the telephone call to the Respondent on
or about 20th November 2001; this resignation was against the background of him repeatedly offering that resignation on recent
prior occasions.

30 To determine on the balance of probabilities whether this contention is correct or not, because it is fundamental to whether the
jurisdiction is excited, I need to make findings about the events as they occurred. I need to make findings not only about the
termination itself but the events preceding it because it is upon those findings that the Applicant�s entitlement to the contractual
benefit, which he is entitled to claim whether he was dismissed or not, must be determined.

31 Having considered the evidence of the parties, having made findings on the credibility of evidence presented by their witnesses
for them, I conclude that the most likely course of events on the balance of probabilities was that the Applicant was offered
employment as a labourer in the vineyard. All of the evidence and logic points to the fact that he would have been employed as
a labourer. His work background had been as a boner for many years in the meat industry, he had run his own business as a
vehicle detailer, he had no knowledge about viticulture, what he had to offer the Respondent was his enthusiasm and
willingness to work hard on the vineyard and it was these traits which had attracted Matthew Harsley to offer him the position.
I find the Applicant�s contentions that he made an agreement with Matthew Harsley for a profit share of 0.5% per annum of the
gross sale price of the winery to have no basis in fact at all.
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32 The evidence from the Applicant is inconsistent and he can produce nothing which would support his claim that he made the
type of agreement that he alleges. As Mr Harsley proffers in his evidence, it would make no business sense to offer a person
who has been engaged as a labourer such a substantial share of the outcome of the Harsley�s investment. It is clear when they
decided to make the share arrangement with Patricia Davies that there were family reasons involved. The agreement that they
made was reduced to writing (see Exhibit C2). It follows that if the Harsley�s had made a similar agreement with the Applicant
they would have most likely done the same thing. They did not. The contentions of the Applicant that he was entitled to a
bonus of the nature claimed are completely bereft of any evidentiary support. The evidence of Mr Meiklejohn corroborates that
of Mr Harsley.

33 It is submitted and it is part of the letter of appointment to the position of vineyard manager that the Applicant could be paid
bonuses. On a number of occasions bonuses were paid to employees but the bonuses were clearly ad hoc. The Applicant was a
recipient of bonuses of both money and support by way of the Respondent paying an airfare.

34 The best that can be said about the Applicant�s claim is that he knew that he was to get a bonus and for some reason he
assumed it would be the same as his sister�s. His assumption does not mean that he had such an arrangement.

35 It might well be that the Applicant after being looked after so well by the Respondent in this case decided he would chance his
arm and see whether he could extract from the Respondent a bonus payment of the same genre as that enjoyed by his sister.
The facts make it clear that the Respondent was an extremely generous employer. Its generosity is clear from the evidence. It is
open to conclude and I do that each of the employees of the Respondent were treated very well, even after the Applicant left
the Respondent still continued to pay for accommodation for a period well beyond that which would have any obligation to
pay.

36 This takes me to the dismissal. I find that the Applicant had been appointed first as a labourer and later became vineyard
manager. It is open to find that the Applicant had decided to ask Mr Harsley to pay for his trip to New Zealand and his request
was refused. He became angry at that refusal. The dismissal had nothing to do with Mr Harsley�s reproach of the Applicant
concerning the powdery mildew outbreak. It is open to conclude that Mr Harsley only brought that up in the face of the
Applicant�s avaricious attempts to extract more money from him to pay for the airfare. It is open to conclude that the
Respondent had been liberal in the rewards he offered the Applicant. The Applicant seems to have behaved as if the payment
of the airfare was just another in a long line of benefits and when he did not receive it he became upset and over a period of
days consistently offered his resignation.

37 I accept the evidence of Matthew Harsley in preference to that of the Applicant as to the context and the outcome of the
various phone calls over the two to three days preceding the Applicant�s contract coming to an end. I accept Mr Harsley�s
evidence the Applicant was angry and I accept that on a number of occasions the Applicant told him to make up his pay.
Eventually Mr Harsley did make up his pay and when he did he paid the Applicant all of the monies that would have been due
to him under his contract of employment.

38 I find that the Applicant was not dismissed. The jurisdiction vested in the Commission is s.29 does not arise because there was
no dismissal from employment and for that reason the application must fail.

39 Even if I am wrong concerning that finding and at the end of suggestions from the Applicant that his pay be made up that Mr
Harsley did in fact terminate the contract by doing so, I find there was no unfairness. For the reasons I have set out above this
Applicant enjoyed a beneficial contract of employment. The good relationship which the parties had suffered rapid
deterioration in November 2001 and it deteriorated to such an extent that a viable working relationship could not have
continued. It was not likely to have continued and in that case there has not been a breach of any of the principles contained in
Shire of Esperance v Mouritz (1991) 71 WAIG 891 in the employer, on balance, bringing this contract to an end.

40 Therefore if I am wrong about the finding on lack of dismissal and there was in fact a dismissal, nevertheless that dismissal
was not unfair. For all of the reasons I have set out above I find that the application for unfair dismissal should be dismissed.
The application for contractual benefits should also be dismissed, the Applicant having not established that he has not been
denied by his employer a benefit not being a benefit under an award or order to which he is entitled under his contract of
employment. Orders for dismissal will now issue.

_________

2002 WAIRC 06300
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES RANGI RUSSELL THORNE, APPLICANT
v.
TOP LODGE NOMINEES PTY LTD, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DATE THURSDAY, 22 AUGUST 2002
FILE NO. APPLICATION 2264 OF 2001
CITATION NO. 2002 WAIRC 06300
_________________________________________________________________________________________________________

Result Dismissed
_________________________________________________________________________________________________________

Order
HAVING heard Mr P. Mullally on behalf of the Applicant and Ms P. Cahill (of Counsel) appeared on behalf of the Respondent, the
Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders:

1. THAT the application for unfair dismissal be, and is hereby dismissed.
2. THAT the application for contractual entitlements be, and is hereby dismissed.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

____________________
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2002 WAIRC 06287
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES DAVID ROBERT YOUNG, APPLICANT
v.
NORTH CITY (1981) PTY LTD TRUSTEES FOR NORTH CITY UNIT TRUST TRADING AS
NORTH CITY HOLDEN, RESPONDENT

CORAM COMMISSIONER J H SMITH
DELIVERED WEDNESDAY, 21 AUGUST 2002
FILE NO. APPLICATION 2176 OF 2001
CITATION NO. 2002 WAIRC 06287
_________________________________________________________________________________________________________

Result Application dismissed.
Representation
Applicant Mr N Irvine (as Agent)
Respondent Mr D Jones (as Agent)
_________________________________________________________________________________________________________

Reasons for Decision
1 David Robert Young (�the Applicant�) made an application under s.29(1)(b)(i) and (ii) of the Industrial Relations Act

1979 (�the Act�). The Applicant claims that he has been harshly, oppressively or unfairly dismissed by North City (1981) Pty
Ltd trustees for North City Unit Trust trading as North City Holden (�the Respondent�). The Applicant also claimed in his
application that he was owed a benefit to which he was entitled under his contract of employment, namely a sum of money in
lieu of notice of termination. Prior to the hearing of the application for unfair dismissal the parties entered into an agreement to
settle the s.29(1)(b)(ii) claim. Accordingly, the Commission only heard evidence in respect of the claim for unfair dismissal.

Background
2 The Applicant was initially employed by the Respondent as a used car salesman on 17 November 1996. In about December

2000 he commenced work as an after sales care consultant. He worked in that position until his employment was terminated on
23 November 2001. The Applicant has had considerable experience in selling motor vehicles. Prior to his termination he had
worked in the industry as a motor vehicle salesman for over 43 years. Whilst he worked for the Respondent as a used car
salesman he received an award for salesman of the month three times and achieved the 500 Club nine times. The 500 Club is
achieved when the profit exceeds $5,000 on the sale of a vehicle. The Applicant, as a result of having diabetes for a long time,
developed a �dropped foot�. He began to wear a splint which assisted him to walk. However from sometime in 1998 he found
it very difficult to work selling used cars. In November 2000 the Applicant approached Mr Dennis Loader (who was at that
time the dealer principal of the Respondent), and asked if he could take up the position of after market sales consultant as the
person who carried out that work, Mr Chris Davidson, had just resigned. Mr Loader agreed that the Applicant could take up the
position of after care sales consultant and the Applicant commenced working in that position on 1 December 2000.

3 The Respondent is part of the Automotive Holdings Group. The group owns ten car sales dealerships in Perth. The products
sold by the Respondent and other dealerships in the Automotive Holdings Group as after care sales products, are as follows�

(a) extended warranty;
(b) rust proofing, window tinting, paint protection and fabric protection; and
(c) alarms and immobilisers.

4 The Respondent�s premises are located on the corner of Scarborough Beach Road and Harborne Street. The premises comprise
three yards, one new car yard and two used car yards. The largest used car yard fronts Scarborough Beach Road and the other
used car yard fronts Harborne Street.

5 It is common ground between the parties that the success of an after care sales consultant is judged by the value of after care
products sold, divided by the total number of persons a salesman speaks to who have entered into a contract to purchase a new
or used vehicle. The Respondent says the Applicant was required to speak to every person that had entered into a contact to
purchase a vehicle from its dealership. Initially the Applicant was required to speak to all persons who purchased new and used
vehicles. This changed in May 2001 to persons who purchased cars from the Scarborough Beach Road and Harborne Street
yards and in September 2001 his client base was reduced to purchasers of used cars from the Scarborough Beach Road yard
only. However, it is apparent from the Applicant�s records (Exhibit 3) that he sometimes spoke to new car purchasers and
purchasers from both used car yards after September 2001.

6 When the Applicant took up the position of after care sales consultant Mr Loader prepared a document headed �Remuneration
Package from 3 December 2000� (Exhibit 9). After receiving a copy the Applicant and Mr Loader signed the document on
13 December 2000. The document sets out the sales levels that had been achieved by Mr Davidson until the end of November
2000. Exhibit 9 states as follows�

�NORTH CITY HOLDEN
REMUNERATION PACKAGE FROM 3RD DECEMBER 2000

EMPLOYEE NAME: David Young
Dear David,
I have listed below the previous penetrations that were being achieved and I would expect, as you told me, that you will
do as good a job.
Current Penetrations �

New Used Pass Used Comm
Extend Warranty 9% @ $692 pv 51% @ $748 pv 45% @ $714 pv
Rust, Tint Other 85% @ $316 pv 31% @ $539 pv 21% @ $430 pv
Alarms/Immobilisers 0 39% @ $244 pv 44% @ $205 pv

The appointment is for an initial period of three (3) months and we will review the results on a monthly basis.
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1 Annual salary payable weekly in arrears
(Not subject to indexation)

$ 15,000 

2 Superannuation: Legal Requirement 8% $ 1,200 
3 Commission: Payable monthly�

15% of Gross Profit achieved by yourself after Rebates.
Year to date October 2000 currently running at
$60000 per month SAY: $ 108,000

$ 108,000 

ESTIMATED AT: $ 108,000 

TOTAL REMUNERATION PACKAGE $ 124,200�

7 During the hearing Mr Dennis Loader was asked to calculate the average penetrations achieved by Mr Davidson set out in
Exhibit 9. He did so by calculating each of the percentages out by 100 and dividing by 300. He came to the figure of $599 per
retail unit. However, when the Commission has repeated those calculations the figure is $492 per vehicle. When each of the
categories of new, used passenger and used commercial are calculated separately the averages per retail unit set out in Exhibit
9 are as follows�

(a) new vehicles - $330.88
(b) used passenger - $643.73
(c) used commercial - $501.80

Further, when used passenger and used commercial are averaged together, the price per retail unit is $572.77. This document is
consistent with Respondent�s Exhibit 4 which shows that the overall total for after care sales figures from July 2000 until
October 2000 was $487.00 per retail unit and in November 2000 (when Mr Davidson was still working as the after care sales
consultant for the Respondent) the average price per retail unit of products sold was $410.00.

8 Mr Loader gave evidence on behalf of the Applicant that he was the Respondent�s dealer principal from 1986 until April 2001.
He said that whilst the Applicant worked as a used car salesman he was very �good on gross profit� but he was never the
highest volume seller. He said that for most months the Applicant was not the top selling salesman but was always the best
grossing salesman and in his opinion, whichever way you measured it, he was the top salesman most months when he was
selling used cars. The Applicant testified that the reason why he took up the position as after care sales consultant was that he
was having difficulty carrying out his work as a used car salesman and this affected his performance. He says this is reflected
in a document headed �AHG Achievers Club� which shows that as at October 2000 the Applicant held the position on the
Achievers List as number 40 out of a list of 56 salesmen.

9 Mr Jones, on behalf of the Respondent, put to the Applicant in cross-examination that his used car sales figures for July to
November 2000 showed that he was a poor performing used car salesman. However, when the document (Exhibit A) is
examined it is plain that was not the case. The Applicant contended that he was not a high volume seller, but when he sold a
car he achieved a high volume of profit on each car. Exhibit A shows the Applicant is correct. When the figures for each of the
used car salesmen set out in Exhibit A for the period from July to November 2000 are examined it is clear that the total gross
profit on sales achieved by the Applicant was higher than any other salesman in that document. It is also clear from that
document that other salesmen sold more vehicles than the Applicant but their gross profit per vehicle was lower than the
Applicant�s gross profit per vehicle. Mr Paul Davies, the Respondent�s present dealer principal, says that profit is derived from
the volume of vehicles sold and that it is not just the profit from the sale of a vehicle but profit from finance and after care sales
products.

10 The AHG Achievers Club document indicates that in the year 2000, Mr Davidson was the most successful after care sales
consultant in the group. The Applicant and Mr Loader gave uncontradicted evidence that no person employed by any of the
dealerships within the Automotive Holdings Group has been as successful at selling after care products as Mr Davidson.

11 The Applicant testified that when he received the document setting out Mr Davidson�s previous penetrations and the proposed
remuneration package, his immediate response to Mr Loader was, �Dennis, this is pie in the sky. Chris Davidson�s is a pretty
hard act to follow and I couldn�t sell after care the way that he sold it, not the amounts, but the manner he sold it, and I
wouldn�t expect to get to those figures, but I�d certainly give it my best shot.� In cross-examination he did not agree that the
figures set out in Exhibit 9 were targets that he was expected to achieve. He said he was informed by the Automotive Holdings
Group that his bench mark figure was $353.00 per retail unit. He said he was given that figure by Mr Vaughan Litton, (the
Automotive Holdings Group Support Manager for after care and finance and insurance) at the first monthly meeting he
attended with other after care sales consultants of other dealerships within the Automotive Holdings Group.

12 On 15 May 2001, Mr Davies replaced Mr Loader as the Respondent�s dealer principal. Mr Davies� brief was to improve the
performance of the entire dealership. About a week later the Applicant went on two weeks holiday. To cover his absence the
Respondent employed Mr Gary May to work as an after sales care consultant. Mr May is an experienced after sales care
consultant who had previously worked for the Automotive Holdings Group as a relief consultant. Whilst the Applicant was on
leave, Mr Davies reviewed the Applicant�s sales figures and concluded that his performance in selling after care products to
new car buyers was particularly poor. Consequently he offered Mr May full time work as an after care sales consultant
dedicated to the sale of products to new car buyers and the Applicant was advised he was to sell products to used car
purchasers and not new car buyers. When Exhibits 4 and 5 are examined, it appears this decision affected the total number of
customers the Applicant had access to. Yet he still had a large pool of customers, as Exhibits 4 and 5 show sales of new and
used cars increased after May 2001 by twenty per cent or more and continued to increase to about fifty per cent overall.

Sales Figures Targets
13 The Applicant contended in his evidence in chief that at all material times whilst engaged as an after sales care consultant the

target he was required to achieve each month was $353.00 per unit sale. The Respondent says that this figure applied only until
the end of June 2001. From that time onwards the Respondent says that as the Applicant was required to principally sell after
care sales products to used vehicle owners, his target per month was $404.00 per unit sale. Whereas Mr May who was selling
to new car owners was required to achieve $300.00 per unit sale. Whilst it was never put to the Applicant by the Respondent
that Mr May�s target was lower than his, the Applicant conceded in cross-examination that he had been informed at some stage
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that his target from 1 July 2001 was $404.00 per unit vehicle. However, when the Applicant was re-examined in relation to this
issue he qualified his evidence given in cross-examination in that he said he did not recall that figure being communicated to
him at the end of the financial year. By that I understand he was saying that he did not recall that figure being communicated to
him at the beginning of July 2001. In closing submissions Mr Irvine advised the Commission that the Applicant did not accept
that there should be lower targets for new vehicles as opposed to used vehicles �as the difference in potential was marginal�.
Mr Irvine advised the Commission that Exhibit 9 was simply �a challenge� and the Applicant did not accept that there was a
greater potential to sell products to a person who had brought a used car than a new car.

14 The Respondent says that the figures show that a greater volume of after care sales products are sold per unit sales for used
cars. This is because almost no extended warranties, alarms and immobilisers are sold to new car owners. Mr Davies testified
that if you combine new and used cars the Respondent�s consultants would expect to sell about $350 per unit.

15 As set out above, the price per unit vehicle is calculated by the value of the product sold divided by the total number of
purchasers a used car salesman speaks to about used car products. Although there is no dispute between the parties as to the
total amount of products sold or the amount of commission paid to the Applicant on sales each month, there is a dispute as to
the number of persons the Applicant spoke to. The Applicant testified that he kept a log book of every person he spoke to and
what products he sold, if any, to each customer. He produced the log book (Exhibit 3) in his evidence. The Respondent
contends that the Applicant generally spoke to more customers than the Applicant said he did. Accordingly the Respondent�s
price per unit record of the Applicant�s sales per month (Exhibit 4) is lower than the Applicant�s records (Exhibits 3 and 5).

16 The used car sales manager Mr Daniel Martelozzo testified that he inputs into the computer all after care sales products sold by
a consultant each day. He said there is about a ten to twelve per cent fall-over rate and those amounts are deducted. He said he
inputs the information from a copy of the contract of sale for each vehicle which has attached to it an after care slip completed
by each after care sales consultant. He said he was also provided with a copy of each contract that the after care sales
consultant had initialled, indicating they had spoken to the purchaser but no orders for after care products had been taken. Mr
Martelozzo would then input that data into the computer as a vehicle sold without any after care sales products.

17 Mr Davies said that the Respondent�s Exhibit 4 had been compiled by the Respondent�s financial controller who had compiled
records from information provided by each of the sales managers (including Mr Martelozzo). He testified�

�If we have two consultants � which is unusual � but if you have two consultants you have to then split up who sold what
items and where the profit came from. And he would garnish the information that the number of people that they spoke to
based on the figures supplied to them by their sales -- by the sales managers. If there�s a discrepancy, the numbers that we
supplied at Automotive Holdings has to add up to the number of vehicles we sold because if a person wasn�t spoken to
the after-care consultant was still given a copy of the contract; has to follow that person up; has to attempt to try and sell
them some after care and make some profit. If we can�t reach a decision on who that person was given to, we split the
unknowns 50/50. So hence those numbers always add up to exactly what we sold; they have to.�

18 In light of the evidence given by Mr Davies it is clear that there is likely to be some inaccuracies in the Respondent�s Exhibit
4 in relation to the total number of persons said to have been spoken to by Mr Young and Mr May. Accordingly, I prefer the
evidence given by the Applicant as to his price per retail unit as his record is compiled from an actual log kept by him of the
customers that he spoke to. I find Exhibit 5 is a reliable record of the Applicant�s price per retail unit and Exhibit 4 is not.
However, I do not accept the price per retail unit record in Exhibit 3 is correct, as the daily figures for price per retail unit are
not consistent with the Applicant�s monthly calculations of the price per retail unit in Exhibit 5. Further I accept that except in
relation to the Applicant�s price per retail unit, Exhibit 4 is otherwise a reliable record.

19 The Respondent says that even if the Applicant�s figures are accepted as being correct his performance was still below the
benchmark targets set by the Respondent.

Work Performance Issues Raised with the Applicant
20 On 20 April 2001, the Applicant signed a job description which contains a declaration at the bottom as follows: �The above

Job Description is accepted and understood and I have read and understand The Automotive Holdings Group Standards
relevant to my position within the Dealership.� In the job description it is stated under the heading �Specific Responsibilities�
that the Applicant is required to �Achieve Automotive Holdings Group income Per Retail Unit target relevant to this
dealership�. Further, under the heading �Accountability� it is stated �Performance standards for this position are met when:
Gross profit and sales objectives are achieved.�

21 The Applicant contended in his evidence that at all material times he never received any warnings as to his performance and
was never spoken to concerning his performance. Further, he says that he was not consulted in any way about his performance
or given any opportunity to respond to any allegations of poor performance. The Applicant says that in May 2001 the decision
to restrict his pool of clients to used car vehicle purchasers was made without consultation and was in breach of s.40 of the
Minimum Conditions of Employment Act 1993. Further, that the decision taken in September 2001 to further restrict the
Applicant�s pool of clients to the Scarborough Beach Road yard was also made without consultation with him and was in
breach of s.40 of the Minimum Conditions of Employment Act. The Applicant says that on 7 November 2001, without warning,
Mr Martelozzo asked him how he would feel about being �second string after care sales person to Mr May?� The Applicant
testified he understood this proposal meant he would go back to selling cars and he would only be called in to sell after care
products if Mr May was not available. The Applicant says he told Mr Martelozzo the proposition was not viable and was
totally unacceptable. The Applicant says on 8 November 2001 he approached Mr Martelozzo and asked for details of his
conditions of employment and remuneration but none was forthcoming. He said he reiterated his request on 9 November
2001 and received no response. On 12 November 2001 he was presented with a letter advising him that his position as after
care sales consultant had been made redundant and he was offered employment as a used car salesman with the Respondent.
The Applicant took annual leave until Friday, 23 November 2001 to consider the offer. During that period the Applicant
ascertained it was medically impossible for him to take up a position of used car salesman On Monday, 19 November 2001, the
Applicant informed the Respondent that due to medical reasons he was not able to accept the offer of employment as a used
car salesman.

22 As to his performance, the Applicant says that initially when he first started selling after care sales products that he did not
achieve his target of $353 per retail unit, but that apart from September 2001 when his figures were affected by the death of his
father and the terrorism in the USA, he achieved that figure all the time he was employed. However, whilst the Applicant�s log
(Exhibit 3) reflects that, his view of his performance is not reflected in his Exhibit 5 which shows that the Applicant only
achieved his target of $353 in October 2001 and in the first week of November 2001. Further in light of his concession that his
target was $404, I do not accept that he achieved his target in October 2001.

23 The Applicant says that when he returned from Canberra in May 2001, Mr May had been employed to sell after care sales
products. He said after he objected it was decided that he (the Applicant) would sell after care sales products for the
Scarborough Beach Road used car sales yard and the Harborne Road used commercial and used vehicle car yard. He said by



2550 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 82 W.A.I.G.

taking away new car sales away from him it reduced his potential income by forty percent. However, records of the vehicles
sold in Exhibits 4 and 5 and the Applicant�s log (Exhibit 3) does not reflect any reduction in income because the number of
used and new cars sold by the Respondent after May 2001 substantially increased.

24 The Applicant denied in cross-examination that he had been regularly informed by Mr Martelozzo that he was not reaching his
target of $400 per retail unit sales per month. Further, he denied that in September 2001 Mr Martelozzo had informed him that
one of the after care sales consultant�s positions at North City Holden would be made redundant because the sales figures
could not support the employment of two people. Further, the Applicant denied that Mr Vaughan Litton had ever told him that
his figures were below target. The Applicant says that he had a casual conversation with Mr Litton who had said to him,
�Mate, you�ve only been doing it for five months and they�re getting better all the time. Just hang in there. It�ll be okay.�

25 Mr Loader testified that he offered the Applicant the after care sales consultant position when Mr Davidson was leaving
because the Applicant was having problems getting around. Mr Loader testified that Mr Davidson�s figures were exceptionally
high but, in his opinion, Mr Davidson was very �high maintenance� because he told a lot of lies to customers which resulted in
customers having money refunded to them because of representations made by Mr Davidson at the time they purchased after
sales care products. Mr Loader said that the Applicant came and saw him and told him that he thought he could do as good a
job as Mr Davidson, so he then put Mr Davidson�s penetrations in Exhibit 9. He said he did not think that the Applicant would
be able to achieve those figures. In examination in chief he testified it was his view that the Applicant�s performance was
�middle of the road� when judged against the other after care sales consultants in the Automotive Holdings Group and he (the
Applicant) generally achieved the benchmark figure. When cross-examined Mr Loader conceded that the penetrations achieved
by Mr Davidson were set out in that document as a target for the Applicant to achieve. When the Applicant�s and the
Respondent�s figures (during the entire currency of his engagement as after care sales consultant), were put to Mr Loader in
cross-examination in Exhibits 4 and 5, which set out the Applicant�s price per vehicle performance, Mr Loader conceded that
those figures were well below the targets set out in Exhibit 9 and were below the �Applicant�s benchmark figure of $353.00�
per unit sale. In particular, in relation to the Applicant�s figures in Exhibit 5, Mr Loader conceded that the Applicant�s
calculations of his performance (price per unit vehicle) were far below the level of performance that he (the Applicant) agreed
he could achieve.

26 The Respondent says that the Applicant was counselled in respect of his performance on a number of occasions by the used car
manager, Mr Martelozzo. In particular Mr Martelozzo had warned the Applicant that if his performance had not improved then
one position in after care sales would be made redundant. Further, the Respondent says that Mr Litton informed the Applicant
and provided information about his performance within the Automotive Holdings Group. In essence the Respondent says that
the Applicant had ample opportunity to improve his performance but did not come up to the standard required of him and
accordingly, a decision was made to make him redundant and an offer was made to him of alternative employment that the
Respondent says was suitable alternative employment.

27 Mr Martelozzo testified that he would input the information about sales of after care products in the computer every day and
the computer automatically calculated a running rate of price per retail unit. He said he regularly spoke to the Applicant about
his running rate and the Applicant would dispute the computer rate and say that it was more than the computer shows because
his figures in his log book were higher. Mr Martelozzo said the Applicant�s log book was not accurate because his log book did
not take into account sales that had fallen over. Mr Martelozzo and Mr Davies testified that in September 2001, Mr May was
given the Harborne Street used car yard which was the smaller used car lot and his figures for selling used car products had
been extremely good but the Applicant�s were not.  Mr Davies testified that the Scarborough Beach Road used car yard sells
approximately 75 to 85 used cars per month whereas the Harborne Street yard sells about 15 used cars per month.

28 Mr Martelozzo said that he counselled the Applicant about his performance on a number of occasions. In particular he spoke to
him on 10 September 2001. At that time the Respondent�s figures in Exhibit 4 showed that the Applicant�s performance in July
and August 2001 was in the low to mid $200�s price per retail unit. Mr Martelozzo testified that this was approximately half of
what the Respondent wanted and that on 10 September 2001 he informed the Applicant that there was a possibility that he
would make a recommendation to Mr Davies that may look at making one position redundant and for him (the Applicant) to be
a contender for that position, he needed to lift his figures. Mr Martelozzo said that most other dealerships within the group
were selling as many vehicles as the Respondent but only using one after care sales consultant. Mr Martelozzo said he spoke
again to the Applicant in mid October 2001 as his figures for September 2001 did not improve. He said that he sat down with
the Applicant one Wednesday evening after they had approximately sold seven or eight used vehicles that day and very few
after care products had been sold. He said he brought it to the Applicant�s attention that his performance was not good enough
and he needed to sell more products. He said he informed the Applicant that they would look at the figures again at the end of
the month. Mr Martelozzo said that he did so at the end of October 2001 and he made a decision that he would make a
recommendation to Mr Davies that one after care position be made redundant.

29 Mr Martelozzo testified that he spoke to Mr Davies and informed him he thought that the Applicant should be made redundant
and he (Mr Martelozzo) thought they were losing money as he did not think that the Applicant�s performance was �up to
scratch�. He said he thought that Mr May was a much better after care sales person and he wanted him (Mr May) to sell after
care sales products to all clients. Mr Martelozzo said that once Mr May began selling products to both new and used car clients
at Harborne Street, his average price per unit was �running at about� $450. If the Respondent�s Exhibit 4 in relation to Mr
May�s performance is accepted it appears that Mr Martelozzo�s assumption may be correct.

30 Mr Martelozzo said that in early November 2001 he approached the Applicant and told him he had spoken to Mr Davies and
Mr Davies had agreed to make one after care sales consultant responsible for the entire dealership and he (Mr Martelozzo)
offered the Applicant a position as sales person with a limited sales target of six vehicles per month. He also informed the
Applicant that he would become �second string after care�, meaning that if the after care sales consultant was busy and they
had people waiting the Applicant could sell after care products to those clients who were waiting. Mr Martelozzo said that the
Applicant informed him that he wished to take a week off and have a think about it. He said this conversation occurred on
7 November 2001. He said the Applicant asked for the offer to be put in writing and he informed the Applicant he could not do
so at this stage as he had not cleared the offer of a used car position with a target of six sales per month rather than the usual
target of 15 sales per month with Mr Davies. The Applicant then took holidays for about a week. When cross-examined Mr
Martelozzo conceded that the Applicant did not go on leave until 12 November 2001 and that was the date he (the Applicant)
was given the redundancy letter. Further when that date was put to Mr Martelozzo he said that the only conversation he can
recall occurred on 7 November 2001.

31 When cross-examined about Exhibits 4 and 5 Mr Martelozzo reluctantly conceded after being questioned extensively, that the
Applicant�s figures did improve over time. However, Mr Martelozzo said that the Applicant�s improvements were still well
below the benchmark and he did not resile from his evidence that when one compared the performance of Mr May to the
Applicant, that Mr May was the better after care sales consultant.

32 Mr Litton testified that he had monthly meetings with each of the after care sales consultants, employed within the Automotive
Holdings Group, including the Applicant. He said at each monthly meeting information was conveyed as to dollar per retail
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unit for sales to new and used vehicles and combined figures for each dealership. He said the figures were compared against
individual budgets set each year by the group and the dealership. He also said that the Applicant was made aware of the
minimum targets he was required to reach each month. He said that the Applicant had been informed that he was required to
meet a $404 retail unit target which was a combined figure for used after care and warranty income per retail unit. Mr Litton
said that at the end of each of the monthly meetings that if any of the consultants wished to talk to him one to one, he would
meet with them in a separate interview room. He said the Applicant sought him out on two occasions in the last half of the year
2001. He said that they discussed the dealership budgets and that he (the Applicant) raised as a reason why he could not reach
the target figures that the Respondent�s dealership was not �tint stripping�, that is removing window tints from existing used
vehicles and that was having an adverse affect on his performance. Mr Litton said, however, that in some cases it was
appropriate to remove window tinting when there are scratches or the tinting is bubbled.

Submissions
33 The Applicant�s case is that the decision to make him redundant was not genuine. Further, that the decision to make him

redundant based on poor performance is not justified because when all of the figures are analysed, he was not performing
poorly so as to justify his termination. There was no reason why his employment should have been terminated and he should
continue to work along side Mr May as an after care sales consultant.

34 The Applicant says the method of dismissal was procedurally unfair, in that he was dismissed without prior consultation or
warning. Further it is contended on behalf of the Applicant that the Respondent made two unilateral decisions, in May
2001 and September 2001 that affected his ability to perform. The Applicant also contends that the Respondent failed to take
into account the death of his (the Applicant�s) father in September 2001 that temporarily affected his performance for that
particular month. As set out above the Applicant says that the Respondent�s conduct in making unilateral changes in May
2001 and September 2001 constituted a breach of s.40 of the Minimum Conditions of Employment Act. The Applicant says that
the termination of the Applicant in all the circumstances cannot at law constitute a redundancy.

35 Further the Applicant says that the offer of employment of a used car salesman with second string as after care sales consultant
was not an appropriate offer of employment. The Applicant says his medical problem with his leg was well known to the
Respondent. The Applicant seeks re-instatement or alternatively he seeks an order requiring the Respondent to pay him
26 weeks compensation. The Applicant gave uncontradicted evidence that because of his age and instituting this claim he has
been unable to find work as an after care sales consultant in the car sales industry.

36 The Respondent contends that the decision to terminate the Applicant�s employment constituted a redundancy at law. The
Respondent also says that the Applicant was given reasonable warning that redundancy was impending and that when the
decision was made to make him redundant he was informed of that decision in a way that complied with s.41 of the Minimum
Conditions of Employment Act. Further, that alternatives were discussed with him in that an offer of alternative employment
was made to him. The Respondent points out the Applicant was paid pay in lieu of notice that was the only sum he was entitled
to upon the termination of his employment on the grounds of redundancy. The Respondent contended that the offer of
alternative employment was suitable employment. However, the Respondent says that in any event, the Applicant was entitled
to reject that offer of alternative employment.

37 The Respondent points out that the onus rests upon the Applicant that his selection for being made redundant was unfair. In
order to establish that a termination of employment for redundancy is unfair on grounds that the selection of an employee was
unfair, the employee in question must show that his or her selection was unfair in comparison to other workers (see AMWSU
and OPDU v Australian Shipbuilding Industries (WA) Pty Ltd (1987) 67 WAIG 733 per Brinsden J at 734 and Olney J at 738).
If the selection process was such as to deny procedural fairness, the selection process may also be unfair.

38 The Respondent says that any loss that flows from a redundancy at law is payment in lieu of notice if no notice is given. In the
recent decision of the Industrial Appeal Court in Dellys v Elderslie Finance Corporation Limited [2002] WASCA 161; (2002)
82 WAIG 1193, the Industrial Appeal Court held that at law there is no general proposition that there is a redundancy
entitlement implied in employment contracts. In particular at [21], 1197 the Industrial Appeal Court held that employers are
bound at general law as a matter of implied agreement to terminate only on giving reasonable notice (Byrne & Frew v
Australian Airlines Ltd (1995) 185 CLR 410 at 429). In this case however, the Applicant�s contract of employment (Exhibit 1)
expressly provided that a period of notice by either employer to employee shall be one week or payment in lieu by employer of
one week�s wage. The Respondent acknowledged that this contractual provision is overridden by the provisions of s.170 CM
of the Workplace Relations Act 1996 (Clth). The Applicant was paid five weeks� pay in lieu of notice. There was a dispute in
respect of the rate of pay for that notice. However, that matter was settled prior to the hearing of the claim for unfair dismissal.

Conclusion
39 When all of the evidence is considered it is my view that the Applicant was made redundant at law by the Respondent. It is my

view it is inherent in the concept of redundancy that a redundancy occurs when an employer determines that a job carried out
by a particular person is not required to be done or if the same or similar work is carried out by two people and an employer
determines that the work is to be done by one person, then that also constitutes a redundancy. It is irrelevant whether the work
of the person who is made redundant is reallocated to another. In Gilmore v Cecil Bros, FDR Pty Ltd and Cecil Bros Pty Ltd
(1996) 76 WAIG 4434 Sharkey P with whom Gifford C agreed, observed at 4439 that redundancy occurs when a person�s
position as an employee is not longer required by the employer and is therefore abolished. Further, in Gromark Packaging v
The Federated Miscellaneous Workers Union of Australia, WA Branch (1992) 73 WAIG 220 the Industrial Appeal Court at
224 observed�

�That a redundancy occurs where there is a surplus in the workforce.�
The reasoning in Gromark Packaging was recently applied in Dellys v Elderslie Finance Corporation Limited (op cit) where
Anderson J observed at [14]; 1196�

�The circumstances in which a redundancy will occur include the abolition of the job in question, but redundancy may
also occur when a workforce is reduced because there is labour in excess of that reasonably required to perform the work
which is the employer�s business: Gromark Packaging v The Federated Miscellaneous Workers Union of Australia, WA
Branch (1992) 73 WAIG 220 per Franklyn J at 224.�

40 Although the Respondent�s Exhibit 4 was challenged on the basis it did not reflect the price per unit in respect to the
Applicant�s performance the figures contained in that document appeared to otherwise be accepted by the Applicant. Exhibit
4 records that after the Applicant�s employment was terminated in December 2001 Mr May spoke to all purchasers of new and
used cars at the Respondent�s premises and achieved a price per retail unit of $436. Accordingly I am of the view that the
Respondent was entitled to come to the decision that there was labour in excess of what was reasonably required to perform the
work of sales of after care products. The Respondent was entitled to take into account the performance of the Applicant and Mr
May when making a decision as to who should be retained. I do not accept the Applicant�s contention that he should have been
provided with written warnings in the form set out in Exhibit 15. The Applicant�s employment was terminated on the grounds
of redundancy. He was selected on the basis that his performance was not as good as Mr May�s. Exhibit 15 contemplates a
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disciplinary process of three warnings then termination. In this matter the Applicant was not dismissed because of a
disciplinary process arising out of poor performance.

41 As set out above, the Applicant bears the burden of proving that it was unfair for him to be made redundant. Plainly when
Exhibit 9 is examined and the nature of the products set out in other exhibits such as Exhibit 6 and 7, it is clear from the nature
of those products that more products are likely to be sold to used car buyers than to new car buyers. Accordingly I reject the
Applicant�s contention that there was a marginal difference that could be achieved in the sale of products between used car
buyers and new car buyers. Further, I do not accept the Applicant�s evidence that he achieved the set benchmark levels. He
conceded in his evidence that his benchmark target in July 2001 was $404. The Applicant only achieved that on his own
figures in Exhibit 5, on one occasion and that was in the first week in November 2001, which was shortly before his
employment terminated. Further, I do not accept his evidence that he was not aware that he was under-performing or that his
job was at risk unless his performance improved. The reason why I have reached this view is that when one examines the
Applicant�s log book in Exhibit 3, it is apparent that from sometime in August 2001, that the Applicant started calculating the
price per retail unit per vehicle. Further that log book sets out his calculations of what commission would be payable. Whilst in
August 2001 and in September 2001 he did not always calculate the daily price per retail unit it appears from October 2001 he
calculated the daily price per retail unit in relation to almost every vehicle with the exception of two vehicles. Accordingly I
prefer the evidence given by Mr Martelozzo and Mr Litton to the evidence given by the Applicant in relation to conversations
about the Applicant�s performance.

42 Further I have had regard to the evidence given by Mr Loader (who gave evidence on behalf of the Applicant) that when he
looked at the Applicant�s own calculations in Exhibit 5 that clearly his (the Applicant�s) performance was below his
benchmark of $303. Accordingly, I find that the Applicant has not proved that he should not have been made redundant.

43 In relation to the Applicant�s argument that the provisions of s.41 of the Minimum Conditions of Employment Act were
breached by the Respondent in May 2001 and September 2001, in relation to its decision to reduce the number of clients that
the Applicant had access to, I find that the Respondent did not breach s.41. Section 41(1) provides�

�(1) Where an employer has decided to � 
(a) take action that is likely to have a significant effect on an employee; or
(b) make an employee redundant,

the employee is entitled to be informed by the employer, as soon as reasonably practicable after the decision has been
made, of the action or the redundancy, as the case may be, and discuss with the employer the matters mentioned in
subsection (2).�

Section 41(2)(b) provides�
�(2) The matters to be discussed are � 

(b) measures that may be taken by the employee or the employer to avoid or minimize a significant effect,
as the case requires.�

44 Further, �significant effect� is defined in s.40(2) of the Act�
�(2) For the purposes of this Part, an action of an employer has a significant effect on an employee if � 

(a) there is to be a major change in the � 
(i) composition, operation or size of; or

(ii) skills required in,
the employer�s work-force that will affect the employee;

(b) there is to be elimination or reduction of � 
(i) a job opportunity;

(ii) a promotion opportunity; or
(iii) job tenure,

for the employee;
(c) the hours of the employee�s work are to significantly increase or decrease;
(d) the employee is to be required to be retrained;
(e) the employee is to be required to transfer to another job or work location; or
(f) the employee�s job is to be restructured.�

Whilst that is the case, it could be said that on each of those occasions the Respondent made a decision to restructure the
Applicant�s job, there is no evidence that the Applicant was not informed of those decisions. There is no obligation created by
s.40 to discuss with the Applicant whether a decision should or should not be made. Further I am not satisfied that there were
any matters to be discussed that were not discussed after the decision was made that could be described as measures that may
be taken by the employee or employer to avoid or minimise a significant effect. The reason why I have reached this view is
that it is apparent from the examination of either Exhibit 4 or 5 that despite the fact that the Applicant�s pool of potential
clients could be said to have been reduced, there was an increase in the total number of sales and that does not seem to have
affected the per retail unit achieved by the Applicant. The Applicant did not give evidence that he did not have enough clients
to speak to. Further, it is apparent that from May 2001 onwards, that his price per retail unit increased. Even if I am wrong
about this particular issue, it is my view that there are no matters that could have been raised with the Applicant, that were not
raised by the Respondent, which led to the Applicant�s dismissal being harsh, oppressive or unfair.

45 In light of my findings I make an order that the Applicant�s application be dismissed.
_________

2002 WAIRC 06289
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES DAVID ROBERT YOUNG, APPLICANT
v.
NORTH CITY (1981) PTY LTD TRUSTEES FOR NORTH CITY UNIT TRUST TRADING AS
NORTH CITY HOLDEN, RESPONDENT

CORAM COMMISSIONER J H SMITH
DATE OF ORDER WEDNESDAY, 21 AUGUST 2002
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FILE NO. APPLICATION 2176 OF 2001
CITATION NO. 2002 WAIRC 06289
_________________________________________________________________________________________________________

Result Application dismissed.
Representation
Applicant Mr N Irvine (as Agent)
Respondent Mr D Jones (as Agent)
_________________________________________________________________________________________________________

Order
HAVING heard Mr Irvine on behalf of the Applicant and Mr Jones on behalf of the Respondent the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act 1979, hereby orders�

THAT this matter be, and is hereby dismissed.
(Sgd.) J. H. SMITH,

[L.S.] Commissioner.

____________________

2002 WAIRC 06385
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES FREDERICK ARTHUR YOUNG, APPLICANT
v.
ANACONDA OPERATIONS PTY LTD, RESPONDENT

CORAM COMMISSIONER J L HARRISON
DATE TUESDAY, 3 SEPTEMBER 2002
FILE NO/S. APPLICATION 528 OF 2002
CITATION NO. 2002 WAIRC 06385
_________________________________________________________________________________________________________

Result Application alleging unfair dismissal dismissed
Representation
Applicant Mr F Young on his own behalf
Respondent Mr A Cameron (as agent)
_________________________________________________________________________________________________________

Reasons for Decision
1 This is an application pursuant to s.29(1)(b)(i) of the Industrial Relations Act 1979 (�the Act�) whereby Mr Frederick Young

(�the applicant�) claims he was unfairly dismissed from his employment with Anaconda Operations Pty Ltd (�the
respondent�), on 5 March 2002. The respondent claims there was no unfair dismissal as the applicant behaved in such a way as
to warrant summary termination.

2 Mr Young gave evidence on his own behalf.
3 The applicant was interviewed for the position of Information Technology Systems Administrator at the respondent�s Murrin

Murrin operations at the end of November 2001. The applicant obtained the position via the Gel Group Recruitment Agency
and commenced employment with the respondent on 3 December 2001. On that date he reported to the Perth headquarters of
the respondent for a briefing session in relation to their Information Technology systems. He commenced at the Murrin Murrin
site on 6 December 2001. The applicant confirmed that he was employed under a contract of employment which included a
period of 3 month�s probation (Exhibit A1).

4 The applicant maintained that during the period 6 December 2001 to 4 March 2002 no proper performance reviews took place
in relation to his employment. The applicant confirmed that there was a meeting on 1 March 2002 with his supervisor Mr
David Bennett, but he maintains that this was a brief 10 minute chat which did not constitute a performance review. Further,
the applicant did not receive any written summary of any concerns that the respondent had with his performance whilst he was
employed by the respondent.

5 As the applicant�s probationary period expired on 3 March 2002, and as the applicant claims he was unaware of what was
happening with his employment, he emailed Mr McGregor, the respondent�s Human Resources Manager seeking feedback on
his employment on 1 March 2002. He was also questioning a 1 month extension of his probationary period (Exhibit A2).
Subsequent to sending this email the applicant continued working as normal at the Murrin Murrin site.

6 The applicant relies on the respondent�s fair treatment policy to support his application (Exhibit A4). He believed that as he
had not received any immediate response from his email to Mr McGregor that he was not going to be given a fair go in relation
to his contract of employment, pursuant to the guidelines of this policy. On 2 and 5 March 2002 further emails were sent to Mr
Michael Ashby, the respondent�s corporate lawyer and Mr McGregor in relation to confirming his employment status. On
5 March 2002 as there had still not been any response from Mr McGregor or Mr Ashby the applicant accessed and reviewed
the personal email boxes of a number of the respondent�s senior staff including the email of Mr Bennett, Mr McGregor and Mr
Ashby to see what, if any email had been sent in relation to his employment status behind his back. By midday 5 March 2002,
the applicant had ascertained that no email concerning him had been sent or received.

7 He continued working at Murrin Murrin until 3.15pm on 5 March 2002. Around that time Mr Bennett called the applicant into
a meeting. The applicant maintains that at the meeting he was told that he was dismissed for misconduct because he entered the
email boxes of a number of the respondent�s senior employees. He maintains that the meeting was short and no proper process
was followed with respect to his dismissal at this meeting. He was told to leave the site, which he did so later that evening.

8 The applicant stated that he recalled one meeting on 30 January 2002 with Mr Bennett, which was a review of his employment
after 6 weeks of working with the respondent. The applicant stated there were some references to him reading a newspaper and
other problems, but concerns were very general and he did not see these issues as being serious.
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9 Under cross examination the applicant agreed that he had accessed senior employees� email on 5 March 2002, but in his view
this did not constitute misconduct. He stated that there was no malicious intent in accessing the email boxes as it was purely
done to protect his own position. The applicant claimed it was appropriate for him to access all of the email sent and received
by senior employees in relation to him, because the respondent had breached its own policy with respect to fair treatment.

10 The applicant conceded under cross examination that he had been tracking email on the day prior to 5 March 2002. His excuse
was that as no one would respond to his email he had a right to access any possible information that was being communicated
about him.

11 On 5 March 2002 the applicant stated that he had direct contact with his supervisor, Mr Bennett at 8.45am in the dry mess
however, he did not raise any issues with him in relation to his employment.

12 The applicant conceded that at the meeting with Mr Bennett on 1 March 2002 there was discussion about his probation being
extended for 1 month however, the applicant believed that as an extension was not possible under his contract of employment,
he was a permanent employee who was no longer on probation.

13 It was put to the applicant that he was potentially accessing confidential information when going into other employees� email.
The applicant claimed as he had only spent 12 to 15 minutes reviewing information it was not possible to access too much
information. In his view, little could be downloaded in 15 minutes.

14 The applicant stated that at the meeting with Mr McGregor in the afternoon of 5 March 2002, when the issue of accessing
private email was put to him, he defended accessing the email as it being part of his job. However in his view, part of his job
meant protecting his own position and he accessed the email accordingly.

15 The applicant was asked if he was aware that there was a human resources officer on site at Murrin Murrin who dealt with fair
treatment issues. The applicant stated that he was aware that this person was available and that her office was near his office.
However, it did not occur to the applicant to use the assistance of this person in relation to his problems with the respondent.

16 The applicant denied that the meeting of 30 January 2002 with Mr Bennett was a performance appraisal, as he claimed it was
only for 3 minutes and there was no record of it having been a formal appraisal. The applicant did agree however that
subsequent to the meeting on 30 January 2002, his productivity had improved and he kept documents to demonstrate these
improvements.

17 The applicant stated that during his probationary period with the respondent he managed to obtain written documentation in
relation to his performance. He obtained this information by accessing Mr Bennett�s diary without his consent.

18 The applicant agreed that at the meeting with Mr Bennett on 1 March 2002, the issue of extending his probation was discussed.
However, the applicant assumed that he was no longer on probation on 5 March 2002, as he did not agree to his probation
being extended. The applicant maintained that the extension of his probation was illegal, and as it was not allowed for under
his contract of employment, he was not on probation.

19 Mr Bennett gave evidence on behalf of the respondent. He is currently the respondent�s Systems Administrator and supervises
the Information Technology section.

20 Mr Bennett gave evidence that the applicant was performing satisfactorily to a certain point, however there were concerns
about the applicant meeting some expectations. Given that he had been on leave for part of the applicant�s probationary period
and given there were performance concerns in relation to the applicant Mr Bennett believed it appropriate to extend his
probationary period by 1 month.

21 Mr Bennett maintained the applicant had 2 performance reviews, one on 30 January and another on 1 March 2002. He claimed
both lasted between 20 and 30 minutes. At both reviews, specific issues were raised in relation to the applicant�s performance.
A summary of the performance review on 1 March 2002 was sent by Mr Bennett to Mr McGregor (Exhibit A3). Mr Bennett
stated that at the meeting on 1 March 2002 he told the applicant that his probation had been extended for 1 month, and that the
applicant had agreed to this.

22 Mr Bennett gave evidence that the applicant had not received an extensive performance appraisal on 1 March 2002 because the
applicant was not at the stage of completing his probation and it was his view at this time that his probation should be
extended. However if the applicant had remained employed with the respondent, at the end of the probationary period a
substantial performance appraisal would have been completed in order to ascertain and confirm the applicant�s suitability for
the position.

23 It was Mr Bennett�s evidence that until the events on 5 March 2002, the respondent was not looking at terminating the
applicant.

24 On the morning of 5 March 2002, after arriving at his office, Mr Bennett tried to meet with the applicant, but he refused to
meet with him. At this time he thought that the applicant was exhibiting strange behaviour.

25 He confirmed that at the meeting with the applicant on 5 March 2002, Mr McGregor discussed performance issues with the
applicant as well as the unauthorised accessing by the applicant of employees� email.

26 Mr Bennett gave evidence that the tracking of email by the applicant had been raised by a systems manager in Perth. With
respect to the respondent�s policy on accessing email Mr Bennett stated that although unwritten, it was a fundamental rule that
no employee of the respondent was to access anyone else�s email unless requested to do so by the user.

27 Mr McGregor gave evidence. He is the respondent�s Human Resources Manager and has been in this position for 3½ years.
His duties include recruitment and retention of employees and dealing with remuneration and redundancy issues. He stated that
his email is highly confidential given the nature of his work. His evidence was that he works with Mr Ashby, the respondent�s
lawyer, who is involved in confidential corporate dealings in relation to the respondent on a day to day basis.

28 Mr McGregor stated that at no stage was the applicant authorised to access email of other persons employed by the respondent
and it was not part of the applicant�s duties to undertake such activities.

29 Mr McGregor was at Murrin Murrin on 5 March 2002, when Mr Bennett approached him about his concerns with the
performance of the applicant. At midday Mr Stephen Moss, Manager of the Information Technology section in the Perth office
contacted Mr McGregor in relation to the applicant accessing email of a number of the respondent�s employees. A copy of the
dates and times when the applicant accessed the email was sent to Mr McGregor at Murrin Murrin (Exhibit R2). On this basis
Mr McGregor called a meeting with the applicant for 3.00pm that day. Ms Pope, the Human Resources Fair Treatment Officer
on-site at Murrin Murrin, was asked to attend that meeting as a witness for the applicant. At the meeting Mr McGregor
outlined concerns in relation to the applicant�s performance. The applicant agreed that he had made certain changes and since
January had improved his performance. He also reluctantly conceded that he had accessed the email of Mr Bennett, Mr
McGregor, Mr Ashby, Mr Moss and Ms Dianne Woodward, a Human Resources Administrator in Perth.

30 As the applicant was not able to give a satisfactory response for the unauthorised accessing of the email of other employees,
Mr McGregor formed the view, that given the serious nature of the applicant�s behaviour and given his senior position, it was
appropriate to summarily terminate the applicant.
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31 After the meeting Mr McGregor sought confirmation from Mr O�Rourke, a Senior Manager on-site, to effect the termination.
The applicant was then terminated for serious misconduct. A letter to that effect was given to the applicant (Exhibit R1).

Submissions
32 The applicant maintained that in accessing other employees� email, there was no malicious intent and no damage or discomfort

arose in relation to the respondent or its employees. On this basis what he did was not a serious matter. Further, he did not
agree to extend his probation, therefore he was a permanent member of staff and thus it was not appropriate to terminate his
contract of employment.

33 The applicant disputes that he underwent any performance reviews as there was nothing recorded on his lack of ability to
undertake his job. He maintained he had no right of reply with respect to performance issues, and was unable to obtain
sufficient feedback in relation to any issues which the employer had with his performance.

34 The respondent maintains that the unauthorised access by the applicant of email of the respondent�s senior employees, was
such a fundamental breach of his contract of employment, that it had every right to summarily terminate the applicant.

35 It was the respondent�s view that as at 5 March 2002 the performance issues that the respondent had with the applicant were
not sufficient to terminate the contract of employment. However, once the accessing of the email had occurred and was
admitted to, then the respondent had no option but to terminate the applicant�s contract of employment, whether he was on
probation or not.

Credibility
36 In relation to the evidence given in this matter, after listening carefully to the witnesses and observing them closely I prefer the

evidence of the respondent�s witnesses to that of the applicant wherever the evidence conflicts. In my view, the applicant
manufactured his evidence to suit his argument that he was no longer on probation and that he had a justifiable reason for
accessing email of other employees of the respondent.

37 The applicant was not convincing when he gave evidence that he was not subject to any performance appraisals in the
3 months he was employed with the respondent. He conceded that meetings took place, but he claimed they were only of a few
minutes duration and that they did not constitute proper performance appraisals. However, the applicant�s own evidence
conflicts with those assertions, for example the applicant sent an email to Mr McGregor subsequent to a meeting with Mr
Bennett on 1 March 2002. That document (Exhibit A2) states that Mr Bennett outlined performance issues in relation to the
applicant. Further, the applicant�s evidence refers to him improving his performance and documenting this, subsequent to the
meeting he had with Mr Bennett on 30 January 2002.

38 The applicant was evasive when giving evidence about accessing email of other employees on 4 March 2002. It was only when
confronted with a document (Exhibit R2) which verified him accessing the email of other employees on that date, that he
conceded he had accessed their email.

39 The applicant claimed he had a legitimate excuse for accessing a number of the respondent�s employees� email because the
respondent had not followed its own fair treatment policy in relation to his appraisal. However, the evidence demonstrates the
applicant had access to a fair treatment officer on-site at Murrin Murrin if he wanted to raise concerns about his appraisal. No
adequate reason was given as to why he didn�t go down this path.

40 On the other hand, the evidence for the respondent was consistent and corroborated by documentation. In my view, Mr
McGregor and Mr Bennett gave evidence in a clear, unhesitating and forthright manner. On this basis, where the evidence
given on behalf of the respondent conflicts with that of the applicant, I prefer the evidence of the respondent.

Issues and Conclusion
41 The question of whether a person is guilty of misconduct justifying summary dismissal is essentially a question of fact and

degree. (see: Robe River Iron Associates v Construction, Mining Energy, Timberyards, Sawmills and Woodworkers Union of
Australia � Western Australian Branch & Ors (1995) 75 WAIG 813 at 819). On the facts as I find them I am satisfied, on
balance, that the applicant was guilty of gross misconduct justifying summary dismissal.

42 Given my views on witness credibility I make the following findings.
43 I find that the applicant commenced employment with the respondent in a senior position as an Information Technology

Administrator on 3 December 2001, and worked at the Murrin Murrin site from 6 December 2001 until 5 March 2002. I find
that the applicant was on a period of 3 month�s probation pursuant to his contract of employment (Exhibit A1).

44 I find that as part of his probation the applicant was subject to two performance appraisals, the first on 30 January 2002 and the
second on 1 March 2002. At these meetings between Mr Bennett and the applicant issues were raised in relation to the
applicant�s performance. The applicant was informed about specific concerns the respondent had with his performance and he
was given the opportunity to address these issues. Given that Mr Bennett had been away for a period of leave during the
3 months the applicant was employed by the respondent, and given that there were performance issues with the applicant, I
find that Mr Bennett put to the applicant at the meeting on 1 March 2002 that his probation was to be extended. I find that at
this meeting the applicant agreed to his probationary period being extended.

45 In my view, the applicant became concerned about his long term prospects with the respondent subsequent to the performance
appraisal on 1 March 2002, and sought to clarify the status of his contract of employment by putting his point of view to Mr
McGregor (Exhibit A2). The applicant did not receive an immediate response from Mr McGregor, nor from Mr Ashby, the
respondent�s lawyer, who he also approached for clarification of his status. This led to the applicant becoming concerned
enough to seek information on the respondent�s view of the applicant by accessing the email of Mr Bennett, Mr McGregor, Mr
Ashby, Mr Moss and Ms Woodward, at various times on 4 and 5 March 2002. I find that this access was unauthorised and
inappropriate and constituted gross misconduct on the part of the applicant.

46 I find that at the meeting held on 5 March 2002, between the applicant, Mr Bennett, Mr McGregor and Ms Pope, allegations in
relation to accessing other employees� email were put to the applicant and he was unable to offer a legitimate or plausible
reason for undertaking these activities. On this basis, I find the applicant was afforded procedural fairness in relation to this
matter.

47 I find that as the applicant was a senior employee of the respondent, he would be well versed in the requirements of his
Information Technology position, and what constitutes appropriate conduct in relation to maintaining the confidentiality and
integrity of an employer�s Information Technology systems.

48 I find that the applicant disregarded these obligations in relation to confidentiality and improperly and inappropriately accessed
the email of Mr Bennett, Mr McGregor and Mr Ashby, Mr Moss and Ms Woodward, who all held senior positions with the
respondent in highly confidential areas.

49 I find that the applicant had the opportunity to approach Mr Bennett directly in relation to issues he wished to raise over his
probation. I also find that there was a human resource and fair treatment representative on-site at Murrin Murrin, who the
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applicant could have approached in order to progress any complaint he had in relation to his employment status. However he
chose not to raise his problems with either of these employees. The applicant abused his position by accessing the email of a
number of the respondent�s senior employees instead of using legitimate avenues which were open to him.

50 I find that the applicant was on probation when he was terminated on 5 March 2002 however, I do not find the issue of his
employment status relevant to his dismissal.

51 I find that in a termination of this nature, it is incumbent on the respondent to demonstrate that gross misconduct has occurred.
I find in this instance the unauthorised act of accessing the confidential email of senior employees of the respondent was
inappropriate and constituted gross misconduct sufficient to warrant summary termination. The behaviour of the applicant was
such that he had breached a fundamental term of his contract of employment with the respondent. Further, I find that the
respondent conducted a reasonable investigation into this matter and afforded the applicant procedural fairness

52 On this basis, I do not find there was any unfair dismissal.
53 An order will now issue dismissing the application.

_________

2002 WAIRC 06384
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES FREDERICK ARTHUR YOUNG, APPLICANT
v.
ANACONDA OPERATIONS PTY LTD, RESPONDENT

CORAM COMMISSIONER J L HARRISON
DATE OF ORDER TUESDAY, 3 SEPTEMBER 2002
FILE NO/S. APPLICATION 528 OF 2002
CITATION NO. 2002 WAIRC 06384
_________________________________________________________________________________________________________

Result Application alleging unfair dismissal dismissed
_________________________________________________________________________________________________________

Order
HAVING HEARD Mr F Young on his own behalf and Mr A Cameron as agent on behalf of the respondent, the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the application be and is hereby dismissed.
(Sgd.) J. L. HARRISON,

[L.S.] Commissioner.

SECTION 29 (1)(b)—Notation of—

Parties Number Commissioner Result

Abbott DJ Robyn Fogorty t/a Active Glass 843/2002 BEECH SC Discontinued
Alves R RJ Vincent & Co 1059/2002 SCOTT C Discontinued
Ballingall JA St John of God Health Care WA Inc 916/2002 GREGOR C Discontinued
Barker MJ Cecil Brothers Pty Ltd 286/2002 SMITH C Dismissed
Barlow D Wicks Bakery Tony Cummins 1070/2002 HARRISON C Order Issued
Beattie JR United Credit Union Limited 626/2002 KENNER C Discontinued
Bell MT Tropicana Cafa 562/2002 KENNER C Discontinued
Bentley C Royal Australian Air Force (Western Australian Division Inc)

RAAFA (WA) Air Force Memorial Estate ABN 97 352 605 141
1085/2002 BEECH SC Discontinued

Boardman JB Three D's Pty Ltd A.C.N. 070168731 In Trust For The CIB Unit
Trust Trading As Ketteridge Stockfeeds

585/2002 HARRISON C Discontinued

Branch PL Merican Pty Ltd 1656/2001 SMITH C Discontinued
Brandis HG Luminati Café 478/2002 KENNER C Discontinued
Breen J Junior Junction Child Care Centre 1071/2002 HARRISON C Discontinued
Brewer RS Drake Executive/ Drake Australia 2319/2001 SMITH C Discontinued
Brown R Canning Vale Weaving Mills Ltd (ACN 009 171 715) 178/2002 GREGOR C Discontinued
Buller K Terrain Australia Services Pty Ltd 518/2002 KENNER C Discontinued
Burns C Mark David & Natalie Michelle Pedrini T/As Pedrini Painting &

Decorating
364/2002 GREGOR C Order Issued

Butcher B Mother And Me Pty Ltd 1086/2002 SMITH C Discontinued
Butler TM Fitness First Health Clubs 524/2002 HARRISON C Order Issued
Cahill EM Sir Charles Gairdner Hospital 1100/2002 SCOTT C Discontinued
Carlisle JC Broad Construction Services Pty Ltd ABN 50 052 046518 1137/2002 HARRISON C Discontinued
Close P Ron Adams Bunning Sotico 792/2002 HARRISON C Discontinued
Coleman MS Silversands (WA) Pty Ltd ATF The Tang Family Trust t/a

Applecross Licensed Post Office
1052/2002 GREGOR C Order Issued

Colley RJ Jet West Aviation Pty Ltd 642/2002 GREGOR C Discontinued
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Cumner VE Jetcrest Investments Pty Ltd T/AS Hogs Breath Cafe 572/2002 HARRISON C Discontinued
Curran PR Gesso Pty Ltd 703/2002 GREGOR C Discontinued
Curtis GS Sin-Aus-Vale Pty Ltd Redcastle Motor Hotel 118/2002 KENNER C Discontinued
Daff MJ Tessa Vanvulpen Glengarry Newsagency 1183/2002 BEECH SC Discontinued
Dalgleish AV Brumar Services Pty Ltd 430/2002 SMITH C Dismissed
Davis RF The LocaLink Pty Ltd 1692/2001 SMITH C Discontinued
DeHaan SV Golden Hill Nominees Pty Ltd as Trustee for the DeHaan Family

Trust
104/2000 SMITH C Dismissed

Delgado I P David B King 455/2002 HARRISON C Discontinued
Dignam PA Gransmoor Pty Ltd T/As The Greek Taverna And Resturant 1077/2002 WOOD C Dismissed
Dinnes SG Daytrader HQ Ltd 232/2002 SMITH C Discontinued
Evans JB Rio Tinto Exploration Pty Ltd 1061/2002 HARRISON C Discontinued
Falloon RI Online Trading Systems Pty Ltd 1299/2001 BEECH SC Discontinued
Fentiman K Schlumberger Oilfield Australia Pty Ltd ABN 26003264597 1941/2001 KENNER C Discontinued
Ferraro P Lindon Rose Masterlink Computers 375/2002 HARRISON C Discontinued
Francis SW Mike Leeb - Nando's Australia 854/2002 GREGOR C Discontinued
Fraser LLH R. & A. Foster Handyman Services 88/2002 SMITH C Discontinued
Gair B McDonalds Australia (Town Hall) 1150/2002 GREGOR C Discontinued
Gallagher JC Airroad Distribution Pty Ltd (ABN 81 002 955 419) 592/2002 GREGOR C Discontinued
Germon D Freiberg Australia Pty Ltd 408/2002 KENNER C Discontinued
Gibson JE Roman Catholic Archbishop of Perth Inc 645/2002 HARRISON C Discontinued
Gordon BC Millennium Inorganic Chemicals 551/2002 HARRISON C Discontinued
Gray M Greenacre Daycare Center 1263/2002 GREGOR C Discontinued
Greaves GFJ The Roman Catholic Archbishop of Perth (Inc) 692/2002 HARRISON C Discontinued
Green JR Ryall Pty Ltd 413/2001 SMITH C Discontinued
Grundy SR Ready Workforce 695/2002 HARRISON C Discontinued
Hahn RF Consolidated Training Australia 876/2002 GREGOR C Discontinued
Hart NP Jilani Khan 770/2002 HARRISON C Discontinued
Hedges C Mandurah Quay Resort 1111/2002 KENNER C Discontinued
Hollands L Power Merchandising Australia 944/2002 KENNER C Discontinued
Howarth CR MC Retail Pty Ltd 1044/2002 HARRISON C Discontinued
Hoy BJ Karl Summercoast and New Technology Products 497/2002 GREGOR C Discontinued
Hughes M Upholstering Distributors 1127/2002 KENNER C Discontinued
Irvine PK Waterquest Enterprises Pty Ltd T/As Simmo's 155/2002 HARRISON C Discontinued
Italiano A Mother And Me Pty Ltd 1087/2002 SMITH C Discontinued
James M Coromal Caravans 682/2002 SMITH C Dismissed
Jewnings M Aym Pty Ltd (t/as The Reef Hotel) 515/2002 GREGOR C Discontinued
Jones P Jason Everette as Kwik Kerb Mindarie 2288/2001 SMITH C Dismissed
Jones WI Paulownia Saw Milling, Timber Supplies and Manufacturing Pty

Ltd (ACN 081 463 452)
37/2001 SCOTT C Discontinued

John C The Oil Mallee Company of Australia Limited 1909/2001 SCOTT C Dismissed
Kimmons AJ Orica Explosives 1628/2001 BEECH SC Discontinued
Kirwan R Secure Settlements 1079/2002 HARRISON C Discontinued

Luke RT The Salvation Army (Victoria) Property Trust in Respect of its
family stores operations (Family Stores) (Val Pendle)

505/2002 GREGOR C Discontinued

Marocchi PA Paroquet Pty Ltd t/a A.M.Bolts and Nuts 685/2002 WOOD C Dismissed
Marsh C South West Instant Lawn 1113/2002 SCOTT C Discontinued
McDonald B Boral Formwork and Scaffolding Pty Ltd 403/2002 WOOD C Discontinued
McFarlane R WA Road Projects 1918/2001 GREGOR C Discontinued
McIntosh AC Patricia Edwards t/a Verschuer Edward Barristers, Solicitors and

Notaries
2001/2001 KENNER C Discontinued

McIntyre W Alinta Gas Limited 2225/2001 KENNER C Discontinued
McLaughlin M Marleys Transport Pty Ltd 1082/2002 WOOD C Dismissed
Mohamed EO Odyssey Cafe Turkish Delight 2198/2001 SMITH C Dismissed
Morgan PR Workpac Perth Industrial Pty Ltd 2167/2001 HARRISON C Order Issued
O'Connor P IIT Communications 686/2001 COLEMAN CC Dismissed
Ogilvie AT Swan District Senior Citizens Ass Inc 51/2002 GREGOR C Discontinued
Pachioli M Superannuation Solutions T/as Reti 1098/2002 SMITH C Discontinued by

Leave
Penter PE Property Essentials Pty Ltd The Owners of Panorama Luxury

Apartments Strata Plan 41728
1253/2002 GREGOR C Discontinued

Peter D Chief Executive Officer, Department of Agriculture 547/2002 SCOTT C Discontinued
Porter DH Wolfbay Pty Ltd t/a Trophy Specialists 1856/2001 GREGOR C Discontinued
Prout N South West Instant Lawn 1114/2002 SCOTT C Discontinued
Pullan NF Hill’s Community Support Group Inc 1337/2002 SCOTT C Dismissed
Reeves T Roman Catholic Archbishop of Perth (Inc) & Others 356/2002 HARRISON C Discontinued
Reeves T St Francis Xavier School Board & Others 357/2002 HARRISON C Discontinued
Richardson HA The Oil Mallee Company of Australia Limited 1910/2001 SCOTT C Dismissed
Richter H Great Eastern Motor Lodge 927/2002 HARRISON C Discontinued
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Rickman V Wesfil Pty 1067/2002 GREGOR C Discontinued

Rivers I Eurest (Australia) Pty Ltd 831/2002 KENNER C Discontinued
Robb P Attorney General Department of Justice 154/2002 KENNER C Dismissed
Rogers C Bhagwan Marine Pty Ltd 1958/2001 HARRISON C Discontinued
Roufail JJ Mechanical Project Management Pty Ltd ABN 24 009 126 569 as

trustee for the MPM Unit Trust ABN 77033523441
918/2002 GREGOR C Discontinued

Rudland PC Noel Gribble Gribble Turf Msaintenance And Consultency 1040/2002 HARRISON C Discontinued
Russell J Project Services Consultants 825/2002 KENNER C Discontinued
Saab DS Hot Copper Australia Ltd A774/1999 GREGOR C Dismissed
Shallcross CL Plan B Financial Services Ltd 1282/2002 HARRISON C Discontinued
Simpson A The Moore Family Trust ACN 009 138 676 ABN 19 033 420 758

T/F Impala Plastics Pty Ltd
753/2002 GREGOR C Discontinued

Smith K OE & DR Pope Pty Ltd T/A Pope Packaging 852/2002 BEECH SC Discontinued
Smith PB Real Estate Institute of WA 608/2002 HARRISON C Discontinued
Spark LE Acedale Holdings Pty Ltd/Trading as Aquastor Australia & Others 1384/2001 WOOD C Dismissed
Stewart-Richardson
G

Solar Sales Pty Ltd 853/2002 SMITH C Discontinued

Stokes M Rottnest Lodge - Rottnest Island 481/2002 WOOD C Dismissed
Swift P Shack Motors Cockburn (1982) P/L 837/2002 BEECH SC Discontinued
Tait RE SSL Nationwide Facilities Management 277/2002 COLEMAN CC Dismissed
Tapsell ME Murdoch University 2265/2001 GREGOR C Discontinued
Thomas DE HVAC Limited / HPS Technology 1280/2002 SMITH C Discontinued
Thomas VB Simbay Holdings PTY LTD 1301/2002 GREGOR C Discontinued
Trinh K QFL Photographics Pty Ltd 859/2002 KENNER C Discontinued
Watkins JC British American Tabacco Australia Limited ACN 000 151 100 2263/2001 HARRISON C Discontinued
Weaver D Appoloni Plasterers 1072/2002 WOOD C Dismissed
Wrigglesworth J John Malcolm Odea Mister Butcher 756/2002 HARRISON C Discontinued
Zikovic S Jasmat Steel 820/2002 HARRISON C Discontinued

CONFERENCES�Matters arising out of�
2002 WAIRC 06382

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES THE AUSTRALIAN WORKERS� UNION, WEST AUSTRALIAN BRANCH, INDUSTRIAL

UNION OF WORKERS,  TRANSPORT WORKERS� UNION OF AUSTRALIA, WA BRANCH,
THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS,
APPLICANTS
v.
BHP IRON ORE LTD, RESPONDENT

CORAM COMMISSIONER S J KENNER
DATE MONDAY, 2 SEPTEMBER 2002
FILE NO/S. C 110 OF 2002
CITATION NO. 2002 WAIRC 06382
_________________________________________________________________________________________________________

Result Interim order issued
Representation
Applicant Mr M Llewellyn as agent
Respondent Mr R Lilburne of counsel
_________________________________________________________________________________________________________

Reasons for Decision
1 The substantive application in this matter is a claim by the applicant unions that the respondent, in proposing changes to shift

arrangements for employees at Newman, in the North West of the State, will prejudice the affected employees in terms of their
social and domestic arrangements, and also discriminates against award employees, who have not signed workplace
agreements pursuant to the Workplace Agreements Act 1993 (�WPA�).

2 The essence of the matter is that the respondent wants to implement changes to its shift arrangements, such that in its mining
department, employees on C and D shifts will be manned exclusively by workplace agreement employees and award
employees respectively.

3 Despite several conciliation conferences pursuant to s 44 of the Industrial Relations Act 1979 (�the Act�), the matter has not
been able to be resolved by agreement between the parties. The substantive claim will be referred for hearing and
determination pursuant to s 44(9) of the Act.

4 In the meantime, the applicants have applied for an interim order of the Commission, to prevent the proposed shift changes
being implemented, pending the hearing and determination of the substantive claim. In respect of that application, the
Commission directed the parties to file written submissions as to whether or not, interim orders should be made.
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Background
5 The brief background to the matter is this. Following a review of operations in its mining department, the respondent has

decided to re-arrange its shifts such that employees on its C and D shifts will be either all workplace agreement employees or
employees covered by the recently made Iron Ore Production and Processing (BHP Billiton Iron Ore Pty Ltd) Award
2002 (�the Award�). It is submitted by the respondent, that the proposed change is needed for a number of reasons including
improving productivity on both shifts; maximising its ability to implement change and trial workplace flexibilities with
workplace agreement employees; and to reduce the level of friction that has previously said to have occurred, with workplace
agreement and Award employees working side by side on the same shift. Some of the issues raised by the respondent were set
out in a letter dated 19 July 2002 to the applicants from Mr Keddie, the Manager Human Resources at Newman.

6 By a memorandum dated 15 May 2002, the respondent notified mining department employees of the proposed change, which
it intended to implement on 31 May 2002. The memorandum invited employees, within ten days of the date of the
memorandum, to advise their supervisor of any personal hardship which the respondent should take into account, in
determining the final manning arrangements of the shifts. Due to the current dispute, the change has not yet been implemented.
However, the respondent strongly opposes the application for interim relief, and wishes to implement the change as soon as
possible.

7 The Commission understands that some 30 or so Award employees and a similar number of workplace agreement employees
are to be affected by the proposed change.

Contentions
8 The applicants submitted that the application was filed prior to the Award having been made by the Commission, and is

therefore governed by the former arrangements, including the status quo provision contained in the former Industrial Relations
Agreement. Furthermore, the applicants submitted that the only real reason for the respondent�s proposed change to the shift
arrangements is according to whether employees are covered by the Award or a workplace agreement. It is therefore said that
the respondent�s proposal is discriminatory against Award employees, and should not proceed until determined by the
Commission.

9 As a part of this submission, the applicants rely upon the respondent�s assertions that it wishes to utilise flexibilities under its
workplace agreements, to enhance the productivity of shifts. The applicants also say that there would be detriment to the
employees in terms of their ability to interact with family and friends, in particular, given that many employees have been on
their existing shift arrangements for a number of years.

10 The respondent on the other hand, submitted that there was no basis for an interim order pursuant to s 44(6)(ba) of the Act, as
there was no evidence before the Commission of any deterioration in industrial relations in respect of the present matter.
Additionally, the submission was that the Commission in Court Session, in the proceedings leading to the making of the
Award, rejected the concept of status quo continuing.

11 The respondent denies that there is any basis for the applicants� assertion as to discrimination. It is submitted that the change to
shift arrangements, will apply equally to Award and workplace agreement employees alike, in the sense that both categories of
employee will be required to move from their existing shift arrangements. Furthermore, the respondent submits that there will
be no detriment in terms of remuneration, location, hours of work as a result of the proposed change, and employees will
remain in the same department. All employees will continue to work the same continuous shift system, once the proposed
change is implemented.

12 In terms of personal hardship, the respondent submitted that it has discussed the proposed change with the employees to be
affected, and only a few employees raised personal hardship issues, which the respondent says it has addressed.

13 In conclusion, the respondent says the application for interim relief is an attempt to delay the change, which the respondent
believes will improve productivity and efficiency within the mining department.

Consideration
14 The Commission undoubtedly has the jurisdiction and power to issue interim orders, in the nature of injunctive relief,

preventing change being implemented, pending the hearing and determination of a matter by the Commission. In this respect, s
44(6)(ba) of the Act relevantly provides as follows�

(6) The Commission may, at or in relation to a conference under this section, make such suggestions and give such
directions as it considers appropriate and, without limiting the generality of the foregoing may � 
(a) direct the parties or any of them to confer with one another or with any other person and without a

chairman or with the Registrar or a Deputy Registrar as chairman;
(b) direct that disclosure of any matter discussed at the conference be limited in such manner as the

Commission may specify;
(ba) with respect to industrial matters, give such directions and make such orders as will in the

opinion of the Commission � 
(i) prevent the deterioration of industrial relations in respect of the matter in question until

conciliation or arbitration has resolved that matter;
(ii) enable conciliation or arbitration to resolve the matter in question; or
(iii) encourage the parties to exchange or divulge attitudes or information which in the

opinion of the Commission would assist in the resolution of the matter in question;
(bb) with respect to industrial matters �

(i) give any direction or make any order or declaration which the Commission is
otherwise authorised to give or make under this Act; and

(ii) without limiting paragraph (ba) or subparagraph (i) of this paragraph, in the case of
a claim of harsh, oppressive or unfair dismissal of an employee, make any interim
order the Commission thinks appropriate in the circumstances pending resolution of
the claim;

(c) exercise such of the powers of the Commission referred to in section 27(1) as the Commission considers
appropriate.

(6a) An order made under subsection (6)(ba) or (bb) � 
(a)binds only the parties to the relevant conference under this section; and
(b)may vary the operation of an existing award or industrial agreement in respect of the parties referred to in

paragraph (a).�
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15 The Commission�s powers under s 44(6) of the Act are broad, and reflect in my opinion, the intention of the parliament that the
Commission be able, as a part of the conciliation process, to make a range of directions and orders for the purposes set out in s
44(6)(ba) in particular.

16 It is common ground that the respondent has the right under both the Award and had the right under the previous industrial
instruments, to require employees to change from one shift to another. That proposition is clearly correct in my view.

17 It has also been an industrial principle of long standing, that where an employer has a contractual or award right to introduce
change, industrial courts and tribunals will not interfere with the exercise of such a right, unless it is established by those
opposing such a change, that it would be unfair or unjust for the change to be effected: BHP v FIA 1977 AILR para 493 (11)
per Watson J; AMWSU v RRIA (1986) 67 WAIG 2. Not only does an employer such as the respondent have the right to manage
its operations, it has a duty to do so in the most efficient matter, consistent with its obligations as a public company under the
Corporations Law.  However, these rights and duties must always be tempered by the concept of industrial fairness, such that
the exercise of such a right is not harsh, oppressive, or unfair, or otherwise imposes undue burdens on employees. For example,
matters such as excessive workloads and occupational health and safety considerations have always been relevant in this
respect.

18 In the present dispute, the respondent is seeking to exercise a right that it undoubtedly has both under the Award, and under
previous industrial instruments. As to the submission of the applicants that the status quo must apply, by reason of the
application having been filed prior to the making of the Award, I do not accept that argument. The Commission in Court
Session rejected a claim by the unions in those proceedings leading to the making of the Award that there be a general liberty
in respect of all matters presently before the Commission: AFMEPKIU and Ors v BHP Iron Ore Ltd and Ors (2002) 82 WAIG
2060 at 2066.

19 On the making of the Award, all prior industrial instruments, including the Industrial Relations Agreements, were cancelled.
Additionally, in determining the Award, the Commission in Court Session, expressly rejected a claim by the AWU that a status
quo provision be inserted in the Award, to preserve matters on their referral to the Commission. Additionally, awards, not
being statutory instruments as such or delegated legislation, cannot in my opinion, attract the operation of the Interpretation
Act 1984, in terms of a general savings on repeal, as provided by s 37 of that Act. That is, on the recession and cancellation of
the prior award and other industrial instruments, there is no general savings by that repeal, unless expressly provided by a
subsequent industrial instrument.

20 In my opinion, the matter falls entirely to be determined on its merits, that is whether the Commission�s discretion to grant an
interim order, should be exercised. On all of the material before the Commission presently, which as a result of this stage of the
proceedings, is necessarily scant, I am not persuaded that an interim order ought issue to effectively injunct the respondent
from introducing this change pending the hearing and determination of the substantive claim. There is no evidence before the
Commission, and there was no suggestion, to their considerable credit, by the applicants, that there was a serious or imminent
prospect of a deterioration in industrial relations, if an interim order did not issue.

21 Furthermore, and importantly in my view, given the nature of the issues to be decided, in the absence of the effected
employees working under the proposed arrangements even for a limited period, there would seem to be little or no basis upon
which submissions and evidence could be advanced, to establish detriment or disadvantage on the one hand by employees, and
any positive outcome from the employer, on the other. That is, in the absence of any experience of working such an
arrangement, allegations of detriment or benefit as the case may be, will be somewhat speculative and hypothetical. This would
appear to me to create some difficulties both for the Commission and the parties, in the hearing of the matter.

22 As to the allegation of discrimination, the Commission will be able to deal with and determine that matter on the merits and the
law, in due course.  In this regard, I note the provisions of s 70 of the WPA. Proceedings under that provision however, need to
be determined elsewhere and are not within the Commission�s jurisdiction.

23 Whilst I decline to issue an interim order, preserving the status quo I will however, order that the change proposed by the
respondent may be implemented only in the interim, pending the hearing and determination by the Commission of the
substantive claim. That is, in the event that the applicants� claims are upheld, those employees within the jurisdiction of the
Commission will return to the status quo, unless some other arrangement is determined by the Commission or entered into by
the parties by agreement. On the other hand, if the applicants� claims are refused, the changed arrangements will continue.
Such an order in my view, is one consistent with s44(6)(ba)(ii) of the Act.

24 I should also say that given this application has concerned a claim for interim relief only my determination of this matter
should not be taken as any indication of the Commission�s view as to the substantive claim and the relief sought.

25 I order accordingly.
_________

2002 WAIRC 06456
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE AUSTRALIAN WORKERS� UNION, WEST AUSTRALIAN BRANCH, INDUSTRIAL
UNION OF WORKERS, TRANSPORT WORKERS� UNION OF AUSTRALIA, WA BRANCH,
THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS,
APPLICANTS
v.
BHP IRON ORE LTD, RESPONDENT

CORAM COMMISSIONER S J KENNER
DATE TUESDAY, 10 SEPTEMBER 2002
FILE NO/S. C 110 OF 2002
CITATION NO. 2002 WAIRC 06456
_________________________________________________________________________________________________________

Result Interim order issued
Representation
Applicant Mr M Llewellyn as agent
Respondent Mr R Lilburne of counsel
_________________________________________________________________________________________________________
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Order
HAVING heard Mr M Llewellyn as agent on behalf of the applicants and Mr R Lilburne of counsel on behalf of the respondent,
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the respondent�s proposed changes to C and D shift in its mining department be implemented pending the
hearing and determination of the herein application.

(Sgd.) S. J. KENNER,
[L.S.] Commissioner.

____________________

2002 WAIRC 06362
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE AUSTRALIAN WORKERS� UNION, WEST AUSTRALIAN BRANCH, INDUSTRIAL
UNION OF WORKERS, APPLICANT
v.
MACMAHON CONTRACTORS PTY LTD, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DATE THURSDAY, 29 AUGUST 2002
FILE NO. C 157 OF 2002
CITATION NO. 2002 WAIRC 06362
_________________________________________________________________________________________________________

Result Dismissed for want of jurisdiction
Representation
Applicant Mr M. Llewellyn for the Applicant Union
Respondent Mr W. Mace for the Respondent
_________________________________________________________________________________________________________

Reasons for Decision
1 This matter arises as a result of the Australian Workers� Union, West Australian Branch, Industrial Union of Workers (the

Union) moving the Commission to exercise powers under s.44 of the Industrial Relations Act, 1979 (the Act) to convene a
conference to discuss a dispute between it and Macmahon Contractors Pty Ltd (the Respondent) over the alleged unfair
dismissal of a Union member, Mr John Walters.

2 The Union says Mr Walters was employed on the Darwin to Adelaide Rail Construction Project in the Northern Territory. It
alleges he was employed in Western Australia to work as a plant operator.

3 The Commission convened a conference between the parties and when it did it was advised by Mr W. Mace, the representative
of the Respondent, that there were difficulties in respect of jurisdiction. Notwithstanding those difficulties the Respondent
agreed to take part in the conference.

4 The conference was not successful in resolving the dispute between the parties and the Union asked that the matter be referred
for hearing and determination consonant with the powers in s.44(9) of the Act. The Respondent objected to the referral on the
grounds of lack of jurisdiction.

5 The conference pursuant to s.44 of the Act which took place on Friday, 9th August 2002 was conducted as a tele-conference
due to the location of representatives of the Respondent. It was agreed that the argument between the parties relating to
jurisdiction would be decided on written submissions to be submitted later.

6 In due course the submissions were received. The Union says that the relevant issues to be considered are that Mr Walters was
employed in Perth by the Respondent on a fly in fly out basis with his assembly point for mobilisation being the Perth Airport.
It was after he was employed that he was informed his terms and conditions were set out in the Macmahon Contractors Pty Ltd
Civil Operations Alice Springs to Darwin Rail Project Certified Agreement 2001 (the certified agreement). This is an
Agreement registered in the Australian Industrial Relations Commission (AIRC) in accordance with s.170LK of the Workplace
Relations Act 1986.

7 It is the submission of the Union that the jurisdictional issues at large in this case have been subject to examination in Hull v
The City of Mandurah (2000) 80 WAIG 439.

8 The Union�s case can be encapsulated to the submission that its member Mr Walters was employed in Western Australia. The
Union is entitled under its registered Rules, Clause 4 Membership to cover the work on which he was engaged. The
Respondent is based in and operates from this State and therefore the Commission has jurisdiction to determine the matter
through reference under s.44(a) of the Act.

9 The Respondent claims that Mr Walters was employed to work in the Northern Territory under the terms and conditions of an
agreement certified in the AIRC. The agreement provides for four weeks probation and Mr Walters employment was
terminated within that probationary period.

10 It is asserted by the Respondent that the extra territorial application of the Act requires that there be a real and substantial
connection between Western Australia and the circumstances of the employment in question (see Parker v Transfield (2001)
81 WAIG 2505.

11 There was and is no real and substantial connection between Western Australia and the circumstances of the employment,
particularly given Mr Walters contacted the Project Manager ADrail in Darwin looking for work and sent his resume to
ADrail�s Darwin office. He took part in a telephone interview during which, according to Mr Mace he would have been
advised of the certified agreement and its probationary period.

12 Mr Walters underwent a medical examination in Perth, but organised from Darwin. When he arrived in the Northern Territory
he attended an induction, completed the paperwork which included advice about the operation of the certified agreement. His
dismissal was effected in the Northern Territory.

13 The relationship between McMahon Contractors Pty Ltd and ADrail is that the project is being conducted as a joint venture
between Brown & Root Engineering & Construction Pty Ltd, Barclay Mowlem construction Pty Ltd, John Holland Pty Ltd and
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Macmahon Contractors but in respect of the work upon which Mr Walters was engaged, Macmahon Contractors is engaged in
its own right as a subcontractor.

14 It is further argued that Parker v Transfield (ibid) can be distinguished in that in Parker the contract was made in Western
Australia, the employee resided in Western Australia and travelled extra jurisdictionally to perform the work. He was paid in
Western Australia and was terminated by letter received by him from Western Australia, none of these events happened in the
case with Mr Walters.

15 The Respondent rejects the contention that the dispute cannot be dealt with under the terms of the certified agreement in that it
provides that all grievances are to be referred to the AIRC which jurisdiction is equipped with the powers to deal with disputes
such as the one subject of these proceedings.

16 In any event the Respondent argues that the Union is not competent to represent Mr Walters in that its Rules do not operate
extra territorially. Clause 5 restricts its operations within the State of Western Australia on work being done within that State.
It is argued that the Union could not and would not be able to have coverage in respect of any industrial instrument in the
Northern Territory because even though the Act may be applied extra territorially the same cannot be said of the Union
coverage. For those reasons the application is improperly commenced and is a nullity.

17 This means that the Commission should exercise its discretion under s.27(1)(a)(iii) of the Act to dismiss the matter or refrain
from further hearing it on the basis that the person, in this case the Union, who referred the matter does not have sufficient
interest.

18 Finally and further in the alternative, even if the Commission does have jurisdiction, Mr Walters was on probation. If the
matter proceeded to hearing, bearing in mind the authorities to be applied which establish that probation extension selection
process, a period of training and a time for criticism assessment and adjustment to standards performance and conduct, that is
most unlikely that Mr Walters would be reinstated therefore the matter should be dismissed (Hutchinson v Cable Sands WA Pty
Ltd (1999) 79 WAIG 951).

19 The Commission has considered the submissions of the parties and determines as follows.
20 Parker�s case has been cited by both parties as being relevant here. Parker concerned an application made under s.29 of the

Act. By that section an individual who has been an employee may refer an industrial matter to the Commission on the grounds
that they have been unfairly dismissed from employment.

21 S.29 provides a specific pathway through the Act where an unfair dismissal can be dealt with on the motion of the individual
concerned.

22 The circumstances here can be distinguished. This is an application by the Union for the Commission to assist it resolve a
dispute between it and the Respondent invoking the powers under s.44 of the Act. For the Commission to exercise those
powers there must be an industrial matter and there must be a dispute about that industrial matter. Whether that dispute relates
to an unfair dismissal or not is a secondary consideration to the essence of the issue which is before the Commission, that is a
request by a Union, party to an industrial dispute, to help it resolve that dispute with another party.

23 It is the registration of the Union which gives it the standing to make the application under s.44. If there is no valid registration
it cannot make the application. It therefore follows that the Union can not make an application in respect of a person for whom
it has no coverage. Clearly in this case the Union by virtue in Clause 5 of its registered rules can only admit membership of
persons referred to in Clause 4 of which Mr Walters is clearly one but within the State of Western Australia. The clear
intention of the rules is that they operate within this State.

24 I find that the Union is unable to create an industrial dispute with the Respondent for work being performed outside of Western
Australia. I mention in passing that the Federally registered Australian Workers Union also could not create that dispute
because it does not have the constitutional power to operate in the Northern Territory.

25 If I am wrong with the preceding analysis and Parker�s case does apply, then the facts of the matter as described to the
Commission in the conference and in the written submissions do not fit the matrix of facts in Parker�s case and applying the
dictum in Parker�s case it is distinguishable as argued by the Respondent and is of no assistance to the Union.

26 For the preceding reasons the Commission has no jurisdiction to refer the matter for hearing and determination and the file will
be closed. The Commission will issue a declaration that it has no jurisdiction to refer the matter for hearing pursuant to s.44 of
the Act.

_________

2002 WAIRC 06363
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE AUSTRALIAN WORKERS� UNION, WEST AUSTRALIAN BRANCH, INDUSTRIAL
UNION OF WORKERS, APPLICANT
v.
MACMAHON CONTRACTORS PTY LTD, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DATE THURSDAY, 29 AUGUST 2002
FILE NO. C 157 OF 2002
CITATION NO. 2002 WAIRC 06363
_________________________________________________________________________________________________________

Result Dismissed for want of jurisdiction
_________________________________________________________________________________________________________

Declaration
HAVING heard Mr M. Llewellyn on behalf of the applicant and Mr W. Mace on behalf of the respondent, the Commission
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby declares:

THAT the application be, and is hereby dismissed for want of jurisdiction.
(Sgd.) J. F. GREGOR,

[L.S.] Commissioner.

____________________
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2002 WAIRC 06365
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES SANDVIK MATERIALS HANDLING PTY LTD, APPLICANT
v.
THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING AND KINDRED
INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH, RESPONDENT
PETER LUCAS, HENDRY MICHAEL JOHN AND GREGORY BRUCE SMITH, PARTIES

CORAM COMMISSIONER J F GREGOR
DATE WEDNESDAY, 28 AUGUST 2002
FILE NO. C 180 OF 2002
CITATION NO. 2002 WAIRC 06365
_________________________________________________________________________________________________________

Result Directions and Orders issued
_________________________________________________________________________________________________________

Direction and Order
WHEREAS on 27 August 2002 Sandvik Materials Handling Pty Ltd (the Applicant) applied to the Commission for an urgent
conference pursuant to s.44 of the Industrial Relations Act, 1979 (the Act); and
WHEREAS the Commission listed the conference on 28 August 2002 at which time the Commission was told that the Applicant
has operations based at two sites in the metropolitan area, that employees engaged in operations at the Bayswater site are covered
by The Metal Trades (General) Award and The Sandvik Materials Handling Enterprise Bargaining Agreement 2001 AG260 of
2001; and
WHEREAS employees engaged at the Malaga site are covered by an award of the Australian Industrial Relations Commission; and
WHEREAS a strike had commenced in protest at the termination by the company of an employee on 27 August 2002; and
WHEREAS that strike was affecting the operations of the Applicant; and
WHEREAS at the commencement of the conference the Commission was advised by Mr Hicks who appeared for The Automotive,
Food, Metals, Engineering, Printing and Kindred Industries Union of Workers - Western Australian Branch that the workers
involved would return to work at the completion of meetings to be conducted by Mr Hicks prior to the shift to commence on
29 August 2002; and
WHEREAS during the interchange between the parties became clear to the Commission or may be industrial issues between them
which remain unresolved; and
WHEREAS the Commission formed the view that the officers representing the Applicant were reluctant to have discussions with
the Union in respect of those industrial issues; and
WHEREAS the Commission decided that in relation to a conference pursuant to s.44 it is required to make such suggestions and
give directions as it considers appropriate and without limiting the generality of the foregoing may direct the parties to confer with
one or another or with any person and without a Chairman; and
WHEREAS the Commission has decided that there are industrial matters involved and in respect to them it is enabled by s.44(6) to
give any direction or make any order or declaration which is otherwise authorised to make under the Act; and
WHEREAS the Commission has decided that it is in the industrial interest of the parties to meet and attempt to resolve the issues
between them and for that purpose as it is decided that the officers of the Applicant present at the proceedings, that is Gavin Peter
Lucas, Hendry Michael John and Gregory Bruce Smith should become parties to this application; and
WHEREAS the Commission has decided that provided there has been a return to work of all employees it will direct the Applicant
and the persons who have been made parties hereto to conduct a meeting on behalf of the Applicant with the Respondent Union at
10:30am on 29 August 2002 at premises selected by the Applicant for the purpose of discussing and ventilating the industrial issues
between them; and
WHEREAS the parties will be required to report to the Commission on the outcome of the discussions.
NOW THEREFORE the Commission hereby orders and directs�

1. THAT Gavin Peter Lucas, Hendry Michael John and Gregory Bruce Smith are made parties in person to this
application.

2. THAT the Applicant and persons mentioned in 1. hereof shall on behalf of the Applicant meet with
representatives of the Respondent Union at 10:30am on 29 August 2002 to discuss and ventilate industrial
issues.

3. THAT the parties are to report to the Commission the outcome of the discussions.
4. THAT this order shall have no effect if there is not a return to work of all of the Applicant�s employees by

7:15am on 29 August 2002.
(Sgd.) J. F. GREGOR,

[L.S.] Commissioner.

2002 WAIRC 06304
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES UNITED MAINTENANCE PTY LTD, APPLICANT
v.
THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING AND KINDRED
INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH, RESPONDENT

CORAM COMMISSIONER S J KENNER
DATE THURSDAY, 22 AUGUST 2002
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FILE NO/S. C 173 OF 2002
CITATION NO. 2002 WAIRC 06304
_________________________________________________________________________________________________________

Result Recommendation issued.
Representation
Applicant Mr M Coleman as agent
Respondent Mr C Saunders
_________________________________________________________________________________________________________

Recommendation
WHEREAS by application dated 20 August 2002 the applicant made application to the Commission for an urgent conference
pursuant to s 44 of the Industrial Relations Act 1979 (�the Act�);
AND WHEREAS the Commission convened a conference pursuant to s 44 of the Act on 22 August 2002 at which conference the
Commission was informed that the parties were in dispute in relation to non payment to employees for lost time as a result of a
safety incident which occurred on 7 August 2002 at the HBI plant in Port Headland;
AND WHEREAS the Commission was informed that approximately 50 employees of the applicant, members of or eligible to be
members of the respondent, commenced industrial action on Tuesday 20 June 2002 in pursuit of the matters in dispute;
AND WHEREAS the applicant informed the Commission that the parties are bound by and subject to an industrial agreement
known as the United Maintenance Pty Ltd HBI Agreement 2000 (�the Agreement�);
AND WHEREAS the applicant submitted that on 7 August 2002 the safety matters in question were resolved and that in its view
the relevant employees had no reasonable cause to believe that to continue to work would expose them to a risk of imminent and
serious injury or imminent and serious harm to their health, which assertion is disputed by the respondent;
AND WHEREAS the Commission, in an endeavour to assist the parties in a resolution of the dispute, determined that it would
issue a recommendation;
NOW THEREFORE the Commission, having regard for the interests of the parties directly involved and to prevent the
deterioration of industrial relations in respect of the matters in question, in accordance with the provisions of the Act 1979 hereby
recommends �

(1) THAT the employees of the applicant presently engaged in industrial action concerning matters the subject of these
proceedings cease such industrial action to ensure a return to work as soon as possible following a meeting of
employees scheduled for 12.30pm on 22 August 2002.

(2) THAT the matter the subject of this dispute be referred for hearing and determination by the Commission pursuant
to s 44(9) of the Act as soon as is practicable.

(Sgd.) S. J. KENNER,
[L.S.] Commissioner.

____________________

2002 WAIRC 06444
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES (COMMISSION�S OWN MOTION)

WESTERN AUSTRALIAN PRISON OFFICERS� UNION OF WORKERS
AND
HON ATTORNEY GENERAL

CORAM SENIOR COMMISSIONER A R BEECH
DATE SATURDAY, 7 SEPTEMBER 2002
FILE NO. C 186 OF 2002
CITATION NO. 2002 WAIRC 06444
_________________________________________________________________________________________________________

Result Order Issued
Representation
Hon Attorney
General: Mr A Leech, Mr T. Connolly.
WA Prison
Officers� Union
of Workers: Mr S. Smith, Mr P. Giblett, Mr J. Secker
_________________________________________________________________________________________________________

Order
WHEREAS the Commission has been informed that the members of the WA Prison Officers Union employed at Hakea Prison have
engaged in industrial action on 4, 5 and 6 AND 7 September 2002;
AND WHEREAS the Commission has been informed that members of the WAPOU commenced industrial action at all other public
prisons throughout the State on 5 and 6 September 2002;
AND WHEREAS the Commission has been informed that members of the WAPOU have not returned to work at Hakea, Casuarina,
Bandyup, Albany, Nyandi and Roebourne Prisons and the TSS at Canning Vale at meetings held this morning.
AND WHEREAS the Commission is of the view that the Hon Attorney General and the WAPOU are unlikely to reach an
agreement to resolve this issue;
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AND WHEREAS the Commission is informed that the effect of the industrial action upon the prisoners is detrimental and
potentially volatile;
AND WHEREAS the Commission is informed that administrative staff currently operating the prisons on a restricted regime have
in some cases now worked excessive hours;
AND WHEREAS the Commission has been informed that members of the WA Police Service are being engaged to provide
perimeter security and backup support;
NOW THEREFORE I, Senior Commissioner of WA Industrial Relations Commission, having formed the view that it is not in the
public interest for the current industrial relations situation to continue without the intervention of the Commission;
AND WHEREAS the Commission has called a conference on its own motion and heard from both the Hon Attorney General and
the WAPOU and has formed the opinion that an Order is required pursuant to s.44 of the Industrial Relations Act 1979 in order to
ensure an orderly return to work, to allow for the effective and proper management of the prisons for the good of the State, prison
and administrative staff and the welfare of prisoners and to allow the issues between the parties to be addressed;
NOW THEREFORE I, pursuant to the powers vested in me in section 44 of the Industrial Relations Act, 1979 hereby make the
following orders�

1. That the Western Australian Prison Officers Union of Workers direct its members at all prisons where its members are
not at work to lift all picket lines in place and return to work immediately and remain at work according to their rosters in
accordance with this order.

2. That the Western Australian Prison Officers Union of Workers take all steps open to it to ensure that the terms of Order
1 hereof are implemented by its members including forwarding copies of this order to each branch.

3. That each of the members of the Western Australian Prison Officers Union of Workers is hereby directed to return to
work forthwith upon the making of this order and remain at work according to their rosters in accordance with this order.

4. That from the making of this order the Hon Attorney ensure that for the 14 days from the date of this order each unit
within Hakea Prison be fully staffed.

5. Order 4. hereof does not affect the standard normal duties as per an officer�s duty statement and the roster whereby
officers will leave the unit.

6. That the Western Australian Prison Officers Union of Workers and the Department of Justice meet urgently to discuss a
process if there is to be any reduction of services in Hakea prison if there is a staff shortage outside the units.

7. That the Department of Justice implement the process referred to in order 6 above.
8. That the conference in this matter re-convene before the Commission at 1.00 pm on Monday 9 September 2002 in order

for the Commission to enquire into and deal with the issues between the parties in this dispute in relation to:
(a) the operation of this Order at Hakea Prison;
(b) issues of staffing levels at other prisons as discussed at the conference today;

9. That either party may apply to the Commission after giving notice of its intention to do so to vary or cancel this order or
any of its terms.

(Sgd.) A. R. BEECH,
[L.S.] Senior Commissioner.

CONFERENCES�Matters referred�
2002 WAIRC 06328

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES THE AUSTRALIAN WORKERS� UNION, WEST AUSTRALIAN BRANCH, INDUSTRIAL

UNION OF WORKERS & OTHERS , APPLICANTS
v.
 DAMPIER SALT PTY LTD, RESPONDENT

PARTIES DAMPIER SALT PTY LTD, APPLICANT
v.
THE AUSTRALIAN WORKERS� UNION, WEST AUSTRALIAN BRANCH, INDUSTRIAL
UNION OF WORKERS & OTHERS , RESPONDENTS

CORAM COMMISSION IN COURT SESSION
COMMISSIONER S J KENNER
COMMISSIONER J H SMITH
COMMISSIONER S WOOD

DATE MONDAY, 26 AUGUST 2002
FILE NO/S. CR 190 & APPLICATION 1568 OF 2001
CITATION NO. 2002 WAIRC 06328
_________________________________________________________________________________________________________

Result Application CR 190 of 2001 dismissed. Directions issued as to Application 1568 of 2001.
Representation
Applicants/Respondents Mr M Llewellyn
Respondent/Applicant Mr F Parry and Ms Z Ludbrook of counsel
_________________________________________________________________________________________________________
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Reasons for Decision
1 There are two applications before the Commission in Court Session. The first application, CR 190 of 2001, is the referral

of a dispute between the parties pursuant to s 44(9) of the Industrial Relations Act 1979 (�the Act�), concerning the terms
and conditions of employment applicable to the Port Hedland operations of Dampier Salt Ltd (�DSL�). The second
application, 1568 of 2001, is an application by DSL to extend the scope of the Dampier Salt Award 1990 (�the Award�)
to its new operation at Port Hedland, and to make other consequential amendments.

2 The respondent unions to application 1568 of 2001 (�the Unions�) counter claimed for a new award to apply to the Port
Hedland operations. It was common cause that the basis of the Unions� counter proposed award was that applying to the
previous operator, Cargill Australia Ltd (�Cargill�).

3 Given the relief sought in both applications, it was determined by the Commission that they be heard and determined
together.

4 Mr Llewellyn represented the Unions. Mr Parry and with him, Ms Ludbrook, appeared as counsel for DSL.
Application CR 190 of 2001
5 The subject matter of the referral in application CR 190 of 2001, in essence, alleges that the sale of Cargill�s operations to

DSL at Port Hedland, constituted a transmission of business. The issue in dispute is reflected in the memorandum of
matters referred for hearing and determination which is as follows�

�1. The applicant and the respondent are in dispute as to the terms and conditions of employment
applicable at the respondent�s operations at Port Hedland, recently acquired from Cargill Salt
Limited (�Cargill�).

2. The applicant says that the purchase of the operations of Cargill at Port Hedland by the respondent
was in effect a transmission of business.

3. The applicant says that the employees of Cargill were not genuinely made redundant as a result of the
transmission of the business, however, were given an ex-gratia payment in lieu of a bona-fide
redundancy payment. The applicant alleges that the fact that this was not a genuine redundancy was
known to both Cargill and the respondent prior to the sale and the termination of the employees�
contracts of employment.

4. The applicant seeks an order of the Commission that by reason of the transmission of business the
terms and conditions of employment reflected in the Cargill Australia Limited � Salt Production and
Processing Award 1988 and the Cargill Salt (A Department of Cargill Australia Limited) Enterprise
Bargaining Agreement 1999 should apply to the respondent.

5. The respondent denies the allegations of the applicant and objects to and opposes the applicant�s
claim.�

Application 1568 of 2001
6 In relation to application 1568 of 2001, the basis for the counter claim by the Unions is set out in schedule B to the

Union�s notice of answer and counter proposal as follows�
�The Unions oppose the Claim�

1. The claim seeks to make a new Award to apply to the operations of the Port Hedland Salt
Production and Processing facility not previously covered by the Award.

2. The Dampier Salt Award is a consent Award that is limited in its application to the Dampier and
Lake McLeod sites and was negotiated to only cover those two sites.

3. The Port Hedland operation purchased by Dampier Salt has a history of operation under the
terms and condition of the Leslie Salt Award then followed by the Cargill Salt Award.

4. The changes proposed by the applicant will not fit the enterprise as it is currently configured.
The site is different from the operations at both Lake McLeod and Dampier.

5. Such critical issues as the Classification structure does not apply nor can it apply to the Port
Hedland Operation due to the different configuration of the operation at Port Hedland as
compared with the Dampier and Lake McLeod operations.

6. Not all of the Union Respondents have an interest in the Port Hedland site and traditionally have
had no interest in the site.

7. The Unions propose the following Award as per attached Schedule in lieu of the application
made by Dampier Salt Limited.�

Background
7 DSL, as part of the Rio Tinto group of companies, is engaged in the industry of the growing and harvesting of salt

primarily for export. It conducts its operations from three locations, they being Dampier, Lake McLeod and Port Hedland
in Western Australia.  DSL was formed in November 1967 and shipped its first load of salt for export in April 1972. In
December 1978 DSL acquired the Lake McLeod operation and commenced production and shipment in June 1996 and
August 1997 respectively. DSL acquired the Port Hedland operation from Cargill in August 2001. DSL�s primary
markets for its product are the Asian and South East Asian regions.

8  DSL has a salt production capacity, by sea water process, of 4 million tonnes per annum. At Lake McLeod, the salt
capacity, by sub surface aquifer process, is 1.5 million tonnes per annum, with a gypsum capacity, using a surface
dredging process, also of 1.5 million tonnes per annum. At its recently acquired Port Hedland operation, the subject of the
present dispute before the Commission, there exists a 3 million tonne per annum salt capacity, utilising a sea water
process as at Dampier.

9 At Port Hedland and Dampier, the production process is broadly as follows. Sea water is pumped into ponds in which the
process of pre-concentration of brine occurs. From the concentration ponds, the water is then pumped into crystallising
ponds where the growth of salt occurs. When the salt has grown to the point it is ready for harvesting, it is harvested by
salt harvesting machinery from the crystallising ponds. The harvested salt is then subject to washing processes to remove
impurities, and is then transported to the ship loading operations at the Port Hedland harbour.

10 The Award is a consent enterprise specific award made in 1990. The Award replaced its predecessor, that being the Salt
Production and Processing - Dampier Salt (Operations) Pty Ltd - Dampier and Lake McLeod Award 1984. Since about
1995, many, if not most of DSL�s employees, have entered into workplace agreements pursuant to the Workplace
Agreements Act 1993. It would appear that since about this time, few employees of DSL have been subject to the Award.
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11 Prior to the acquisition by DSL of Cargill�s Port Hedland operation, Cargill was subject to and bound by the Cargill
Australia Ltd - Salt Production and Processing Award 1988 (�the Cargill Award�) and the Cargill Salt (a Department of
Cargill Australia Ltd) Enterprise Bargaining Agreement 1999 (�the Cargill Agreement�). Additionally, shortly prior to
the sale by Cargill of its Port Hedland operation to DSL, Cargill and the Unions negotiated a new enterprise bargaining
agreement, which agreement was never implemented or registered with this Commission, because of the sale.

12 In early 2001, preliminary discussions took place between Cargill and DSL, in relation to DSL�s purchase of the assets of
Cargill�s operation at Port Hedland. However, those negotiations ceased in about May 2001. In June 2001, negotiations
for the sale resumed and were concluded with an agreement that DSL would purchase the assets of Cargill at its Port
Hedland salt operations. It was a term of the sale that employees of Cargill be offered employment with DSL. In that
regard, in July 2001, presentations were made to employees of Cargill as to the sale and the implications for their
employment. Employees were informed that they had the option of taking a redundancy payment and accepting
employment with DSL, or taking a redundancy payment without accepting employment with DSL.

13 As at 3 August 2001, some 61 of the 80 Cargill employees had accepted offers of employment with DSL for a fixed term
of 12 months. The offers of employment included the option of employment under a workplace agreement or
employment under a common law contract �underpinned� by the Award. Some 25 employees accepted employment on
this basis, with 12 of the Cargill employees excepting workplace agreements. The remaining employees were staff
employees.

14 In September 2001, DSL commenced a review of its operations, following the purchase. In about February 2002, a new
structure for the Port Hedland operation was implemented and employees were made permanent offers of employment.
Some 26 employees accepted offers of employment, 15 of whom were employed on a contract �underpinned� by the
Award and 11 on a workplace agreement. The remaining employees to accept offers of permanent employment were staff
employees.

Contentions of the Parties
Application CR 190 of 2001
15 The Unions submitted that the sale transaction between DSL and Cargill constituted a transmission of business. It was

submitted that the salt operations of Cargill transmitted to DSL as a going concern: Kenmir Ltd v Frizzell (1968) 1 All ER
414 at 418. Reference was made by the Unions to the terms of ss 149(1)(d) and 170 MB (1) of the Workplace Relations
Act 1996 (Cth) (�WRA�), dealing with transmission of business, in this regard. It was conceded in the Union�s
submission, that no such provision is contained in the Act. The submission was however, that by reason of the focus on
enterprise bargaining by way of registration of industrial agreements pursuant to s 41 of the Act, as opposed to the
operation of common rule awards, as a matter of equity and good conscience, the arrangements negotiated between
Cargill and its workforce should extend to DSL as a result of the acquisition.

16 Counsel for the respondent submitted that the purpose of these proceedings should be to establish an appropriate safety
net for employees of DSL. The submission was that the concept of transmission is a statutory one and was not relevant to
these proceedings under the Act. Notwithstanding this, counsel further submitted that in any event, under the WRA, the
Australian Industrial Relations Commission is empowered pursuant to s 149(1), to make any order appropriate to the
circumstances of the case in any transmission context.

Application 1568 of 2001
17 The Unions submitted that the Commission in Court Session should not grant the application by DSL to extend the

Award to Port Hedland. It was submitted that the Award was a consent award specific to the operations of DSL at
Dampier and Lake McLeod. Furthermore, the Unions submitted that DSL has not applied the terms of the Award for
many years, due to the use of workplace agreements. As to the terms of the Award, the Unions submitted that there are
differences in the operations between Dampier, Lake McLeod and Port Hedland, which make the extension of the Award
inappropriate. The Unions pointed to issues such as housing, transport, ship loading, product transport and work
classifications, in this regard.

18 On the other hand, it was submitted that the Cargill Award was specifically negotiated for the Port Hedland operations
and was suited to its needs. This included various industrial agreements registered pursuant to s 44 of the Act. An
alternative submission was that it could be open to the Commission to vary the Award, to incorporate Port Hedland
specific provisions.

19 DSL submitted that on the sale transactions being completed, former employees of Cargill who became employees of
DSL, received very significant termination payments and thereafter accepted freely and voluntarily, employment on terms
and conditions underpinned by the Award. Counsel submitted that the Award would be appropriate as it reflects an
integration of DSL�s operations at Dampier, Lake McLeod and Port Hedland. Because of the level of integration between
the three sites, counsel submitted that it would be appropriate for the Commission to extend the coverage of the Award to
all three sites, consistent with this integration.

20 Furthermore, it was submitted that it would be unfair to extend the Cargill Award, which was previously in place, because
of the significant benefits given to employees on termination of their employment; because employees accepted the
Award when commencing with DSL; because DSL have operated on the basis that the Award would apply from August
2001 and accordingly, as a matter of equity and good conscience, this position should prevail.

21 DSL also said that to impose the Cargill Award, as claimed by the Unions, will impact on existing arrangements at Port
Hedland, including Saturday night work; use of contractors; unscheduled shifts; overtime and on existing contractual
arrangements between DSL and employees who accepted employment with it.

Summary of Evidence
22 Extensive evidence was led by both parties to these proceedings. For the purposes of these reasons, we propose to

summarise the thrust of that evidence.
23 The Unions led evidence from a number of employees of DSL and also from officials of the Unions. Mr Harbinson has

been employed at Port Hedland since January 1998 as a plant operator. He testified about a proposal that the workforce
became aware of, involving consideration by Cargill to contract out much of its operations. This led to various
discussions between Cargill and the Unions, as to a new industrial agreement. During the course of those negotiations, it
became evident that Cargill was to sell its salt operations to DSL. Mr Harbinson gave evidence about meetings with
management concerning options given to employees, in terms of employment with DSL, upon the sale taking place. Mr
Harbinson elected to take employment with DSL and testified that his work effectively remained the same after the sale.
He referred to two issues, they being a dispute in relation to staff performing wages employees work, and an allegation
that award employees have been excluded from the ship loading operations since about January of this year.
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24 Mr Nice has been employed at Port Hedland since about June 1998 as a plant operator. He has worked in the harvesting
operations and also in ship loading. Mr Nice gave evidence about rumours of contracting out referred to by Mr Harbinson
in his evidence. He also testified about the sale to DSL and various meetings he attended with management
representatives from DSL and Cargill. Mr Nice said that he accepted an offer of employment with DSL and said that the
only change that he was aware of was working hours reverting to 8 hours per day and some shift changes. He also
testified that DSL initially rotated employees through all work functions but now, employees are assigned to specific
tasks only.  He is presently engaged as a loader for port haul and he said he has no access to ship loading operations as he
did previously.

25 Mr Simpkins gave evidence about the background to the sale, similar to Messrs Harbinson and Nice. Mr Simpkins also
testified about negotiations for a new industrial agreement with Cargill, which he said was concluded with the previous
management. Mr Simpkins also testified that initially, nothing in his position as an electrical fitter changed. In about
January or February of this year, trades employees were removed from shift and shortages in labour requirements were
dealt with by contractors.

26 Evidence was also adduced for the Unions from Mr Lee. He has been employed at Port Hedland since June 1994 as a
plant operator and also held a position as a shop steward for the AWU. Mr Lee also gave evidence about negotiations
with Cargill for a new industrial agreement and suggestions that Cargill was to outsource much of its production
operations.

27 Mr Lee testified in relation to the sale to DSL and what he understood between the two options presented to employees at
the time. He said that he was informed that there would be different taxation treatment to any severance package, if he
accepted employment with DSL. Mr Lee accepted employment and testified that after DSL took over, the operation was
run essentially in the same way as with Cargill. He said some changes occurred such as initially being rotated through the
ship loading function and some changes to shifts. Since being appointed to a permanent position, Mr Lee testified that the
biggest change has been employees are now effectively allocated to one function only, whereas before they used to rotate
their duties.

28 Mr Asplin is the North West organiser for the AWU based in Port Hedland and has been in that position for
approximately five years. An area of Mr Asplin�s responsibility involves DSL operations at Dampier and Lake McLeod
and also the Port Hedland operations, both prior to and after their acquisition by DSL. Mr Asplin gave evidence about his
experience at the various sites and that in his view, there are some differences. He said a major difference is that DSL
operates its own fleet of haulage trucks. Also, excavators are used at Lake McLeod which is not the case at Port Hedland.

29 Mr Asplin gave detailed evidence about his involvement as an official in the negotiation of a new industrial agreement
with Cargill. He also testified about his involvement on behalf of employees, in relation to the sale from Cargill to DSL.
Mr Asplin also gave evidence in relation to changes to the ship loading function, in particular, his view that award
employees were effectively excluded from ship loading positions when offers of permanent appointments were made by
DSL. Mr Asplin testified that the Award provides inferior benefits for employees than did the Cargill Award, particularly
in relation to housing conditions. Additionally, he said that the Award also contains some skill requirements for
promotion within the classifications, which skills are not available at Port Hedland.

30 Mr Dumble is the general manager of the Dampier operations for DSL. In this role, Mr Dumble is responsible for
managing DSL operations, including mining, production, transport and shipping of salt and gypsum at Dampier, Lake
McLeod and Port Hedland. Mr Dumble gave evidence about the integration of the Dampier and Lake McLeod sites in
1995. He said that both sites are integrated and operate as a single operation with a central management team. This central
management deals with matters such as allocation of production and sales, transfer of employees, sharing of equipment
and its reallocation, systems commonality, inventories and spare parts. Despite this integration, Mr Dumble referred to
some minor differences in the systems and practices at the sites, reflecting the nature of the two operations.

31 Mr Dumble gave evidence about his involvement in the sale of the Cargill salt operations to DSL. It was Mr Dumble�s
evidence that he formed the view that on this acquisition, DSL would be able to take advantage of economies of scale
between the three operating sites and also to improve the Port Hedland operation. Mr Dumble testified about meetings
with senior management about offers to be made to employees of Cargill. He also gave evidence about presentations to
employees and about their options.

32 Upon the acquisition, Mr Dumble said that DSL undertook a business review of the Port Hedland operation. This
involved an assessment of market conditions for salt and the best division of salt production between the sites. Following
this, an evaluation was undertaken as to the appropriate resource allocation to meet production objectives for Port
Hedland. Mr Dumble also gave evidence about the process by which employees were offered permanent positions,
following the business review.

33 As to the structure of the operations after the acquisition, Mr Dumble testified that the DSL operations plan is formulated
in an integrated manner for the entire operation, but noted that production was divided between the three operating sites,
so that there can be profit maximisation and minimisation of risk. He said that due to the stocks on hand at Port Hedland,
salt shipments were substantially increased from Dampier and Lake McLeod to enable the Port Hedland stocks to
recover. Mr Dumble also gave evidence about the general integration of management structures between the three sites,
with all operations managers reporting to him. Additionally, Mr Dumble said that support services including engineering,
human resources, safety, environment, community and commercial are managed on a three site basis.

34 Due to differences in the operations, both Dampier and Lake McLeod operate on a continuous production basis. At Port
Hedland, there is no such current requirement.

35 It was Mr Dumble�s view that the Award would not be ideal for DSL at Port Hedland however, DSL would operate under
the Award across all of its sites, given the nature of the integrated operation. Mr Dumble identified restrictions in the
Award as being those on ordinary working hours, that being Monday to Friday on a two eight hour shift basis, the use of
contractors provisions and requirements to consult with unions. He also testified that the Cargill Award would not be
ideal for the operations at Port Hedland as an integrated site.

36 Mr Wienert is the operations manager at Port Hedland. He has occupied this role since August 2001 and is responsible for
managing budgets, safety, employment and all operational aspects of the Port Hedland site. Mr Wienert reports to Mr
Dumble. Mr Wienert also gave evidence about the sale process for Port Hedland, and the employee related issues,
including the options given to employees on the transaction.

37 Mr Wienert gave evidence about the business review following DSL�s acquisition at Port Hedland. This initially led to
restructuring, including changing the operation to a single shift basis, Monday to Friday on a day shift only; combining
the production and maintenance team; introducing a separate ship loading team; and establishing a planning team. He
testified that a consequence of operational changes and reduction in tonnages was that there were 11 fewer positions
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needed to operate the Port Hedland site. Mr Wienert said when permanent positions were offered to employees, following
the review, they were on the basis of a DSL staff contract or employment under the Award at the existing hourly rate, as
previously paid by Cargill. Of the acceptances, 11 employees accepted employment under a workplace agreement and
15 accepted employment under the Award.

38 As to the operational changes, Mr Wienert said the main changes introduced included harvesting now mainly occurring
Monday to Thursday on an 11 hour day shift basis whereas previously, Cargill operated Monday to Friday on a nine hour
day and afternoon shifts. Port haul loading now occurs Monday to Friday on an eight hour day and afternoon shift basis,
whereas previously this was worked on a nine hour day and afternoon shift basis. Additionally, the loading method has
changed whereby DSL uses a front end loader as opposed to the previous system where Cargill used a dozer to push salt
onto a conveyor system. Ship loading now operates as a separate ship loading team similar to the Lake McLeod
operation. The maintenance operation is now performed Monday to Friday on an eight hour day shift basis only.
Previously this was operated on a nine hour day shift with some nine hour afternoon shifts worked each week. Shipping
movements are now managed across all three sites, depending upon production circumstances and weather.

39 Mr Wienert said the net effect of this and other changes is that the site now operates with 50 employees whereas
previously, 80 employees were required under the Cargill operation.

40 As to award coverage, Mr Wienert testified that whilst it was agreed that the Award would be applied to Port Hedland,
the Award was not ideal because it does not allow for sufficient flexibility in the types of rosters that are able to be
worked; agreement is needed with employees and relevant unions to change rosters; there is no provision for working a
continuous shift arrangement or for 12 hour shifts and there are restrictions on hours of work, length of shifts, start and
finishing times and also the number of shifts that may be worked. Mr Wienert also identified a number of adverse
consequences that would result in his view, if the Union�s application was successful.

41 Mr Le Page is the general manager for marketing and organisation for DSL. He has occupied that role since January
1999 and is responsible for international marketing, domestic marketing and delivery of salt and gypsum. Mr Le Page is
also responsible for strategic human resources and industrial relations matters.

42 Mr Le Page gave evidence about the sale of Cargill to DSL and his involvement in it. This included the presentation of
options for future employment with DSL for Cargill employees. Mr Le Page said he had a meeting with various unions in
July 2001 and also referred to the AWU, where he informed Mr Daly that employees of Cargill would be made redundant
in accordance with clause 34 of the Cargill Award.  Those employees would be paid out their long service leave
entitlements on termination.

43 Mr Le Page also gave evidence about the future of the salt industry and the need for DSL to remain competitive in view
of international and domestic competition. He also testified that the outlook for the salt market over the next five years is
one of a major over supply, such that ongoing downward pressure on prices would remain. Because of this, Mr Le Page
said that it was important to the viability of Port Hedland that it can operate flexibly and efficiently.

Consideration
Application CR 190 of 2001

44 The essence of the claim by the Unions is one based on transmission of business. The concept of transmission is a
statutory one and is not one with which the common law is familiar. The original intention of the predecessors to s
149(1)(d) of the WRA was to prevent the evasion of award obligations by employers: The Proprietors of the Daily News
Ltd v The Australian Journalists Association (1920) 27 CLR 532 at 545; George Hudson Ltd v The Australian Timber
Workers Union (1923) 32 CLR 413.

45 It is of course the case, that there is no corresponding provision to s 149(1)(d) of the WRA in the Act. The parliament in
this State has not enacted a similar provision, perhaps because of the system of common rule awards in this jurisdiction,
as provided by s 37 of the Act. Whether this is so or not, the law in this jurisdiction is that even if a sale of business
amounts to a transmission of business as that concept was set out in Kenmir, the terms of a relevant industrial instrument
will not flow to the successor employer.

46 In our opinion, and without necessarily deciding whether in the instant case there has been a transmission of business,
although it would appear that it would be strongly arguable that this is so, in the absence of a like statutory provision
to s 149(1)(d) of the WRA, this application cannot succeed.

47 The submissions of Mr Llewellyn in support of this application, in particular those going to the effect of the trend to
enterprise bargaining in this jurisdiction, as in others, raise important matters of policy which go well beyond the terms of
the present applications. In essence, the Unions are seeking an order, the effect of which would be to de facto, legislate
for an outcome that has not been considered by the parliament in this State, at least to date, to be appropriate. If it is
considered that there should be such a provision in the Act, then that is a matter for the parliament to deal with and not for
this Commission, in our opinion.

48 We would therefore dismiss application CR 190 of 2001.
Application 1568 of 2001

49 Consideration of this application by the Commission in Court Session requires that the application be dealt with in
accordance with the Act and the Commission�s Wage Fixing Principles (�the Principles�). However, before turning to
these matters, we firstly deal with the submission of counsel for the respondent that it is open to conclude that clause 4 -
Area and Scope of the Award, extends to the Port Hedland operations of DSL, in any event.

50 Clause 4 - Area and Scope of the Award provides as follows�
�4. - AREA AND SCOPE

(1) This Award shall apply to employees employed in or in connection with the production (by solar
process), brine handling, harvesting, processing, hauling and shipping (including work carried out on
employer owned wharf facilities) of salt and incidental work thereto, and in any classification
mentioned in this Award in the area occupied and operated upon by Dampier Salt Limited - Dampier
and Lake MacLeod Divisions, and;

(2) Is restricted in its operation to the area of the State between the 18th and 26th parallel of South
Latitude.�

51 Mr Parry submitted that there is some ambiguity in the interpretation of this clause, and it is open to read �and�, between
sub clauses (1) and (2) as �or�. If the clause is read in this way, then clause 4(2) has a meaning in conjunction with clause
4(1), such that the Award, in terms of its area and scope, can operate anywhere between the 18th and 26th parallel of
South Latitude in this State. As the submission went, that would mean that Port Hedland fell within the area and scope of
the Award, as it is presently, because it is part of the operations of DSL.
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52 For the following reasons, we are not persuaded by that argument.
53 The principles relevant to the interpretation of awards, as with other instruments, are well settled. Award provisions are to

be interpreted consistent with the ordinary and natural meaning of words used in them, when taken in context: Norwest
Beef Industries Ltd v AMIEU (1984) 64 WAIG 2424. Furthermore, modification of the conjunctions �and� and �or� and
have been accepted by courts and tribunals generally where one of two circumstances arise. The first circumstance is
where there has clearly been a drafting mistake in the statute or instrument concerned. The second circumstance, is the
textual circumstance, in which a reading of the conjunction �and�, in the context in which it is used, clearly suggests that
the use of �and� is to be read as joining a list of alternatives, as for example in Re The Licensing Ordinance (1968)
13 FLR 143 per Blackburn J.

54 Firstly, the presumption must be that the draftsperson of the Award, in using �and� where it was used, intended clauses
4(1) and (2) to be read conjunctively.

55 Secondly, in our opinion, the meaning of clause 4 is plain and unambiguous. There is no suggestion of a mistake in its
drafting. Furthermore, it is plain that clause 4(1) taken in isolation, cannot extend the Award to Port Hedland, as it was
not suggested in submissions that the Port Hedland site is within an area occupied and operated upon by Dampier Salt Ltd
- Dampier and Lake McLeod Divisions. When read in context, in our view, �and�, consistent with drafting convention,
should be interpreted conjunctively.

56 This interpretation of the clause is also consistent with the references elsewhere in the Award to Dampier and Lake
Macleod specifically. For example, this occurs in relation to accommodation and power/air conditioning subsidies;
remote leasing allowances; and mooring allowances at Cape Cuvier. These provisions are supportive of the application of
the Award to Dampier and Lake MacLeod only.

57 Clause 4 of the Award also needs to be read with s 37(1) of the Act. Section 37 relevantly provides as follows�
�37. Effect, area and scope of awards

(1) An award has effect according to its terms, but unless and to the extent that those terms expressly
provide otherwise it shall, subject to this section � 
(a) extend to and bind � 

(i) all employees employed in any calling mentioned therein in the industry or
industries to which the award applies; and

(ii) all employers employing those employees;
and

(b) operate throughout the State, other than in the areas to which section 3(1) applies.�
58 It is clear that s 37 deals with both the scope and area of an award.
59 Unless an award specifies to the contrary, by s 37(1)(b) it is taken to operate throughout the State. In our opinion, the

draftsperson of the Award did not intend this to be so, and this is why clause 4(2) was inserted, to be read with clause
4(1). It may be said that clause 4(2) is strictly unnecessary because of the reference to the area of the two divisions of
DSL in clause 4(1). However, for the above reasons, we are not persuaded by the respondent�s argument that it should be
read disjunctively, to extend the Award to Port Hedland, in its present form.

60 We turn now to consider the relevant provisions of the Act and the Principles. By amendments introduced by the Labour
Relations Reform Act 2002, the Act now provides as a principal object in s 6(af) as follows�

�(af) to facilitate the efficient organization and performance of work according to the needs of an
industry and enterprises within it, balanced with fairness to the employees in the industry and
enterprises;�

61 Furthermore, by s 26(1)(vi), in the exercise of its jurisdiction under the Act, the Commission is to have regard to�
�(vi) the need to facilitate the efficient organization and performance of work according to the needs of an

industry and enterprises within it, balanced with fairness to the employees in the industry and
enterprises;�

62 Additionally, the Principles provide at Principle 11 as follows�
�11. First Award and Extension to an existing Award

The following shall apply to the making of a first award and an extension to an existing award�
(a) In the making of a first award, the main consideration shall be that the award meets the needs

of the particular industry or enterprise while ensuring that employees� interests are also
properly taken into account. Structural efficiency considerations shall apply in the making of
such an award.

(b) A new award shall have a clause providing for the minimum award wage [see Clause 9 of this
Section] included in its terms.

(c) In the extension of an existing award to new work or to award-free work the rates applicable
to such work will be assessed by reference to the value of work already covered by the award,
providing structural efficiency considerations including the minimum rates adjustment
provisions where relevant have been applied to the award.�

63 It can be seen from the foregoing, that the Commission is required, in determining this application, to ensure that any
award made meets the needs of the enterprise at Port Hedland and also, is fair to the employees of DSL at Port Hedland.

64 The Unions� case has been put predominantly on the basis that there was a transmission of business between Cargill and
DSL on the sale of the Port Hedland operation. There is some evidence from the Unions as to some changes in conditions
however that is fairly general in nature. The respondent�s case has largely been put on the basis that the operations of
DSL, at the three sites, are integrated and therefore it would be appropriate for the Award to extend to Port Hedland,
consistent with this integration. This is despite the evidence and submissions of DSL, that the Award as present is not
entirely suitable for the enterprise at Port Hedland.

65 Given the evidence before the Commission in Court Session, we have reservations whether findings of fact can be made,
upon the evidence, to enable the Commission with confidence, to reach any conclusions that either the Unions� claimed
award or the Award on the respondent�s case, would be truly consistent with facilitating the efficient organisation and
performance of work according to the needs of the Port Hedland enterprise on the one hand, and also being consistent
with fairness to the employees at that operation, on the other.
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66 In particular, we refer to the evidence of Messrs Wienert and Dumble, that a number of provisions in the Award are not
consistent with the respondent�s view as to the efficient performance of work at the Port Hedland enterprise. Additionally,
on the evidence from the Unions, we are not persuaded that the Commission could confidently reach a conclusion that the
terms of the Cargill Award, given the changes that DSL has implemented, would be consistent with that principle either.
We do not say anything further as to whether such an award arrangement would be fair to the employees of DSL,
however, without reaching any concluded view about the matter, the respondent�s submissions as to benefits provided to
employees on termination of their employment with Cargill, and the equity and good conscience of extending the Cargill
Award in total, additional to those benefits, has some force in our opinion.

67 In view of these conclusions, the Commission is minded to preserve the existing wages and conditions of employment by
way of an interim order, and direct the parties to confer as to the specific needs of the Port Hedland enterprise, consistent
with the Act and the Principles, to which reference has been made in these reasons. Depending upon the outcome of those
discussions, it could be the case that the parties agree upon appropriate amendments to the Award, to reflect the specific
needs of the enterprise and conditions of employment applicable to Port Hedland, and prescribing fair wages and
conditions of employment for the employees. It could also be possible, that the parties may wish to reflect the terms of
any such outcome, in an industrial agreement to be registered under the Act.

68 At this point, the Commission does not wish to express any concluded view as to the form of such an outcome. Rather,
we consider that the parties should be given the opportunity to address this matter themselves. However, in the event that
the parties are unable to reach any agreement on these matters, further arbitration by the Commission may be necessary to
finally determine these proceedings.

69 In view of our conclusions about these matters, the parties are invited to put further written submissions to the
Commission as to the future course of these proceedings. In that respect, we direct that submissions shall be filed and
served within 14 days of the date of these reasons for decision. The Commission will determine the future course of these
proceedings, based upon those written submissions. For the purposes of any interim relief to be granted, to preserve the
status quo, we invite submissions from the parties as to the ability of the Commission to make an interim award pursuant
to s 36A of the Act.

_________

2002 WAIRC 06329
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE AUSTRALIAN WORKERS� UNION, WEST AUSTRALIAN BRANCH, INDUSTRIAL
UNION OF WORKERS & OTHERS, APPLICANT
v.
DAMPIER SALT PTY LTD, RESPONDENT

CORAM COMMISSION IN COURT SESSION
COMMISSIONER S J KENNER
COMMISSIONER J H SMITH
COMMISSIONER S WOOD

DATE MONDAY, 26 AUGUST 2002
FILE NO/S. CR 190 OF 2001
CITATION NO. 2002 WAIRC 06329
_________________________________________________________________________________________________________

Result Application dismissed. Order issued.
Representation
Applicant Mr M Llewellyn
Respondent Mr F Parry and Ms Z Ludbrook of counsel
_________________________________________________________________________________________________________

Order
HAVING heard Mr M Llewellyn on behalf of the applicants and Mr F Parry and Ms Z Ludbrook of counsel on behalf of the
respondent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the application be and is hereby dismissed.
(Sgd.) S. J. KENNER,

[L.S.] Commission in Court Session.

____________________

2002 WAIRC 06251
ALLEGED UNFAIR DISMISSAL

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,

WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
NEWMAN CONSULTING SERVICES PTY LTD, RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED MONDAY, 19 AUGUST 2002
FILE NO. CR 9 OF 2002
CITATION NO. 2002 WAIRC 06251
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_________________________________________________________________________________________________________

Result Applicant�s member dismissed unfairly; compensation awarded.
Representation
Applicant Ms D MacTiernan
Respondent No appearance
_________________________________________________________________________________________________________

Reasons for Decision
1 This is an application made pursuant to section 44 of the Industrial Relations Act, 1979 (�the Act�). The application was made

on 11 January 2002. A conference was convened on 24 January 2002. The conference was attended by Ms Diane Rowe on
behalf of the respondent. The original application named the respondent as Diane Rowe trading as Pro Team Clean. At that
conference Ms Rowe advised that the respondent�s name was Newman Consulting Services Pty Ltd and the company traded as
Pro Team Clean. The application was amended accordingly. The matter was unresolved in conference and was referred to
hearing on 7 February 2002 in the following terms�

�THE APPLICANT
The applicant union contends that their member, Mrs Louiza Spaseska, was dismissed on 8 January 2002 in a manner that
was harsh, oppressive and unfair.
The union seeks reinstatement as an appropriate remedy or in the alternative compensation.
THE RESPONDENT
The respondent opposes the claim.�

2 The applicant union forwarded particulars of claim to the Commission on 25 February 2002. The particulars of claim are as
follows�

�1. Louiza Spaseska is a member of the applicant Union.
2. The respondent operates a contract cleaning business under the name of Pro-Team Clean.
3. The respondent employed Louiza Spaseska as a cleaner on or about 22nd October 1999.
4. At all relevant times, the contract of employment was governed by the Contract Cleaners Award 1986 (State

Award).
5. The respondent was allegedly not paying for superannuation and/or the correct hourly rates for Mrs

Spaseska�s work.
6. When Mrs Spaseska raised her concerns with the employer, the employer issued a letter of appointment on or

about 13th July 2001. The respondent set the hourly rates to $9.50, which is well below the Award rates.
7. Mrs Spaseska raised again her concerns with the respondent, and obtained assistance from the Union to deal

with her claims.
8. On 8th January 2002, the respondent dismissed Mrs Spaseska without giving any reason.
9. The respondent eventually admitted that the dismissal was not based on issues of work performance, but on

the basis that the employer cannot afford to pay the Award rates.
10. The Union claims that the dismissal was harsh, unfair and oppressive within the meaning of the Act

because�
a. there was no valid reason to dismiss Mrs Spaseska from her employment;
b. the employer failed to comply with section 41 of the Minimum Conditions of Employment in not

consulting with Mrs Spaseska before dismissing her;
c. the basis for dismissing Mrs Spaseska are untenable and illegal;
d. there has never been a workplace agreement in place allowing the employer to pay below-the-award

rates;
And the Union seeks�

a. A declaration from the Commission that the dismissal was harsh, unfair and oppressive in all
circumstances;

b. Compensation for loss and injury sustained as a result of the dismissal.�
3 The applicant union maintained each of the particulars at hearing but did not argue point 10 (b) in relation to the failure to

comply with section 41 of the Minimum Conditions of Employment Act 1993. The respondent did not file any response with the
Commission.

4 The matter was listed for hearing on 26 July 2002. In the week preceding the hearing the Commissioner�s Associate contacted
both the applicant and the respondent. The respondent was contacted on two occasions and a message left for the respondent to
contact the Commission. On the second occasion a message was left with a person who advised he would pass the message to
Ms Rowe. I say this because at hearing there was no appearance by the respondent and having formed the view that the
respondent had been properly notified both by notice and also, although not required, by telephone in the lead up to the
hearing, I took that to mean that the respondent had no intention of attending the hearing. The hearing thus proceeded in the
employer�s absence.

5 Evidence was given by Mrs Spaseska through an interpreter, and by Mr Paul Justice, an organiser with the applicant union.
6 Mrs Spaseska worked for the respondent performing cleaning duties at Trinity Arcade in Perth city. Her evidence is that her

hours of work and pay changed during the course of her employment. The relevance is that she says during the early part of
2001 she worked six days a week Mondays to Saturdays from 8am to 5pm and to 7.30pm on Fridays [Exhibit LS1]. Later in
the year she changed to working Monday to Friday 8.30am to 4.30pm. These were her hours at the time of dismissal. She
received a letter of appointment on 13 July 2001 [Exhibit LS2] which reads as follows�

�Dear Louiza,
Re: LETTER OF APPOINTMENT � PRO TEAM CLEAN
It is with much pleasure that we hereby confirm your employment with PRO TEAM CLEAN.
We confirm details as follows�
• You will be based at Trinity Arcade.
• Your hourly rate will be $9.50.
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• You will be employed on a fortnightly basis commencing 1 October 2001.
• You will be entitled to four (4) weeks annual leave.
• You will be entitled to ten (10) days sick leave per annum.
• Your Superannuation will be the prescribed rate and will be paid directly to Westscheme.
Please complete the attached documentation and return same to this office by return.
PRO TEAM CLEAN welcomes you on to our team and looks forward to a mutually beneficial and long association.
Should you have any further queries or require more information, please do not hesitate to contact the writer or Pam
Pickett on Tel: (08) 9448 0383.
Yours sincerely
PRO TEAM CLEAN
DIANE ROWE
MANAGING DIRECTOR�

7 The applicant union says this was an attempt by the respondent to place Mrs Spaseska on a workplace agreement. However,
she was never subject to a registered workplace agreement and at all times her employment was governed by the Contract
Cleaners Award 1986. Mrs Spaseska had originally commenced work for the respondent on 22 October 1999. Mrs Spaseska�s
evidence is that she did not wish to sign the contract as per [Exhibit LS2] due to the reduced pay rate. She contacted the union
for assistance and advised Ms Rowe she had done so and that Ms Rowe had not paid her what she was due. This latter
discussion she says occurred in December 2001. After that Ms Rowe departed for a visit to America and returned between
Christmas and New Year. Mrs Spaseska says she was not paid during that time and that Ms Rowe paid her $1000 on her return
from America.

8 On 7 January 2002 Mrs Spaseska says that she was stressed and ill and attended a medical practitioner. She says she tried to
contact Ms Rowe on that day and left a message on her answering machine. On 8 January 2002 she says she was telephoned by
Ms Rowe asking why she had not attended work the previous day and why she had not let her know of her non attendance. She
says Ms Rowe arranged to meet her at Trinity Arcade to discuss the issue. She asked the union to assist her at that meeting and
Mr Justice attended that meeting with her. Ms Rowe arrived late and asked �Why didn�t you call me?� Mrs Spaseska said
�Diane, I did call you, I did leave a message for you�. Ms Rowe replied, �Why didn�t you call me on my mobile?�
Mrs Spaseska�s answer was, �I did and your mobile was turned off�. Mrs Spaseska says she handed an envelope with a
medical certificate to Ms Rowe. Mr Justice spoke to Ms Rowe and Mrs Spaseska says that Ms Rowe was screaming a lot. She
says Ms Rowe then said, �I do not want to see Louiza anymore in this building�. She was not paid any further monies. She was
very upset and very depressed at the time due to the dismissal.

9 Since her termination Mrs Spaseska says that she has looked for work but was not successful. She applied for several jobs but
cannot remember the names of the employers. She resumed work at Trinity Arcade on 2 April 2002 (after Easter) with another
contractor; the respondent having lost the contract for Trinity Arcade. She now works Monday to Friday, 4 ½ hours per day in
the afternoons. She is paid at the rate of $14 per hour.

10 Mr Paul Justice, an organiser with the applicant union gave evidence that Mrs Spaseska contacted the union on 7 January
2002 as she had been asked to attend a meeting with the employer the next day and wished to have the union�s assistance. The
meeting was to be at 12 o�clock and Ms Rowe arrived at 1pm. Ms Rowe asked why Mrs Spaseska was absent and why she had
not left a message. Mrs Spaseska indicated that she had done so on the answering machine. Ms Rowe was upset at Mr Justice�s
presence and Mr Justice indicated that he would respond for Mrs Spaseska. Ms Rowe became more upset and marched out of
the meeting. She told Mrs Spaseska to pack her things and go. Mr Justice says no reason was given for the termination. Mr
Justice says that the union later sought unsuccessfully to assist Mrs Spaseska in obtaining a job.

11 The applicant union claims in compensation the following�
1. 13 weeks @ 11.91 per hour (the award rate) by 40 hours, that is $6,188
2. a continuing loss of $169 per week for a further 13 weeks, that is a total of $2,093.

The total compensation sought is $8,281.00. The union claims that the award rate is the rate of pay that should have been paid
to Mrs Spaseska, not the $9.50 per hour which was paid to her. The union says it is separately pursuing a claim for
underpayment of wages. The union says that the respondent would still have lost the contract and that they had an ongoing
obligation to find Mrs Spaseska alternate work at another site and hence the continuing loss should be paid. No injury
component for compensation is sought.

12 Suffice to say that the matter depends on the credibility of Mrs Spaseska and I find that after having cross-examined her myself
at some length, even though there is inconsistency in her evidence, it is quite clear that in part she did not appreciate some of
the questions put to her and in fact was seemingly answering a different question, but having said that, I do find her evidence
credible, as I do find the evidence of Mr Justice to be credible, albeit again parts needed to be teased out. His evidence was
mainly consistent with Mrs Spaseska�s evidence in relation to the discussion on the 8th of January.

13 It is clear from that discussion on the 8th of January that Mrs Spaseska was dismissed summarily and during a period when Ms
Rowe was quite clearly angry and aggrieved by Mr Justice�s presence. I do not know the reason for the dismissal. That is not
apparent from the evidence. I do know from the evidence that the meeting was about Mrs Spaseska being off the day before ill
and I do note from the evidence that Mrs Spaseska was queried about her day off and was queried about why she did not
advise Ms Rowe. I accept that Mrs Spaseska had left a message the day before and I so find. I accept that she had a doctor�s
certificate even though it is not in exhibit before me; it is the evidence of Mrs Spaseska and Mr Justice, even though Mr Justice
did not see the certificate. I take no account of [Exhibit LS3] in that regard. I simply accept the evidence of both the witnesses.

14 It is clear then that Mrs Spaseska was summarily dismissed and for no apparent or good reason. Mrs Spaseska had a history,
just over 2 years, of cleaning at the one location with the respondent and seemingly a record that was unblemished, on her
evidence uncontested. The dismissal then must be seen to be both harsh and unfair (Undercliffe Nursing Home �v- Federated
Miscellaneous Workers� Union of Australia, Hospital, Service and Miscellaneous, WA Branch 65 WAIG 385) and I so find.

15 I accept the evidence of Mrs Spaseska that at the time of her dismissal she was working a 40-hour week. I accept that it was a
full-time role and I consider that [Exhibit LS2] reinforces [Exhibit LS1] in respect of there being a full-time role envisaged and
worked. She was paid at the rate of $9.50 per hour and I accept was not under a registered workplace agreement at the time of
termination.

16 I find that reinstatement is not practicable, the respondent having, on the evidence, lost the contract.
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17 In respect of mitigation I find that Mrs Spaseska has sought to mitigate her loss. She, on the evidence of Mr Justice was aided
by the union in seeking employment, albeit unsuccessfully. She also applied for jobs. Whilst her evidence lacked the specifics,
it was unchallenged, and I do not consider Mrs Spaseska to be untruthful in her evidence. I find that she sought properly to
mitigate her loss.

18 Mrs Spaseska was without employment between 9 January and 1 April 2002 inclusive. This is a period of 11.8 weeks. Her
weekly wage was $380 gross. Therefore her loss during this period was $4,484.00 gross. The union claims the hourly rate of
pay for compensation should be $11.91 which is the award rate of pay under the Contract Cleaners Award 1986, No A 6 of
1985.

19 In the absence of a registered Workplace agreement, Mrs Spaseska�s employment would appear to be covered by this award.
The relevant provisions are:

�3. - AREA AND SCOPE
This award shall apply throughout the State of Western Australia to employees specified in Clause 20. - Wages of this
award, employed in the contract cleaning industry.

5. - DEFINITIONS
(1) �Cleaner� means an employee substantially performing cleaning work (other than window cleaning) or employed
bringing into or maintaining premises (including glass partitions) in a clean condition and includes an employee not being
an employee employed by a retailer or wholesaler who is employed to collect shopping trolleys and/or undertake garden
maintenance in and around the premises of a shop or shopping centre.�

Mrs Spaseska clearly worked as a cleaner and her employer was engaged in the contract cleaning industry.
20 The method of calculating loss is expressed in the decision of the Full Bench in Ramsay Bogunovich �v- Bayside Western

Australia Pty Ltd 79 WAIG 8 at pages 8-9. The loss must be linked to the dismissal and compensation, as much as possible,
must put the person who suffered the loss, back in the position which, but for the loss, the person would have been. Whilst I
accept that Mrs Spaseska should have been paid at the award rate, it is not for the Commission to correct such underpayment.
It is the Commission�s task to determine the actual loss suffered and in my view that means the compensation calculated at the
actual rate of pay, ie $9.50 per hour.

21 The applicant union also claims ongoing loss. It is Mrs Spaseska�s evidence that the contract was given to a different company.
Michelle, who supervised the premises, arranged with the new contractor to employ Mrs Spaseska. The employment was
simply for the afternoon with another employee working the mornings. Mrs Spaseska says that Michelle indicated originally
that it was full time but then this was changed to being only afternoons and that Michelle indicated this was how the contract
was intended to be. It would then appear on Mrs Spaseska�s evidence that the manager of the building terminated the contract
of Pro Team Clean and sought different working arrangements for Mrs Spaseska with the new contractor. I find on this basis
that it is likely that Mrs Spaseska�s contractual arrangements would have changed and would not have continued as per the
original Pro Team Clean contract. I would therefore not award any compensation for ongoing loss.

22 The total compensation to be awarded to Mrs Spaseska is therefore $4,484.00 gross, less any taxation payable to the
Commissioner for Taxation.

_________

2002 WAIRC 06345
ALLEGED UNFAIR DISMISSAL

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,

WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
NEWMAN CONSULTING SERVICES PTY LTD, RESPONDENT

CORAM COMMISSIONER S WOOD
DATE OF ORDER  TUESDAY, 27 AUGUST 2002
FILE NO. CR 9 OF 2002
CITATION NO. 2002 WAIRC 06345
_________________________________________________________________________________________________________

Result Applicant�s member dismissed unfairly; compensation awarded
Representation
Applicant Ms D MacTiernan
Respondent No appearance
_________________________________________________________________________________________________________

Order
HAVING heard Ms D MacTiernan on behalf of the applicant and there being no appearance by the respondent, the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby�

(1) DECLARES that the applicant�s member, Mrs Louiza Spaseska, was dismissed unfairly by the respondent on
8 January 2002; and

(2) DECLARES that reinstatement is impracticable;
(3) ORDERS that the said respondent do hereby pay, as and by way of compensation, the amount of $4,484.00 to Mrs

Louiza Spaseska, less any taxation that may be payable to the Commissioner of Taxation.
(Sgd.) S. WOOD,

[L.S.] Commissioner.
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CONFERENCES—Notation of—

PARTIES COMMISSIONER/
CONF. NO. DATES MATTER RESULT

Australian Rail, Tram and
Bus Industry Union

Western Australian
Government Railways
Commission

SMITH C
CR147/2000

N/A Industrial Dispute Discontinued

Australian Workers' Union MacMahon Contractors
Pty Ltd

GREGOR C
C157/2002

9/08/2002
29/08/2002

Alleged dismissal Concluded

Automotive, Food, Metals,
Engineering, Printing and
Kindred Industries Union

Hi-Lite Automotive
Body Repairs

GREGOR C
C170/2002

N/A Tool allowances Concluded

Automotive, Food, Metals,
Engineering, Printing and
Kindred Industries Union

Pasdonnay Pty Ltd T/A
International Drill Quip

GREGOR C
C294/2001

1/02/2002 Dispute over alleged
unfair dismissal of
applicant union member

Referred

Automotive, Food, Metals,
Engineering, Printing and
Kindred Industries Union

Pasdonnay Pty Ltd T/A
International Drill Quip

GREGOR C
CR294/2001

N/A Dispute over alleged
unfair dismissal of
applicant union member

Discontinued

Automotive, Food, Metals,
Engineering, Printing and
Kindred Industries Union

Sandvik Materials
Handling Pty Ltd

GREGOR C
C180/2002

28/08/2002 Strike action Concluded

Automotive, Food, Metals,
Engineering, Printing and
Kindred Industries Union

TL Engineering GREGOR C
C171/2002

10/09/2002 Outstanding allowances Concluded

Brick, Tile and Pottery
Industrial Union

Midland Brick Pty Ltd GREGOR C
C164/2002

12/08/2002 Alleged reduction in
classification and
remuneration of an
employee

Concluded

Civil Service Association Director General,
Department of Justice
(Formerly known as
Ministry Of Justice)

BEECH SC
PSAC14/2002

2/05/2002 Dispute over reduction of
classification and
pending deduction in pay
of applicant union
member

Concluded

Civil Service Association Director General,
Department of Justice
(Formerly known as
Ministry Of Justice)

BEECH SC
PSAC15/2002

2/05/2002
21/05/2002
13/06/2002

Dispute in relation to
conversion of entry level
contract officers to
permanent status

Concluded

Civil Service Association Education Department of
Western Australia

BEECH SC
PSAC46/1998

24/07/1998
21/10/1998

Restructure of Human
Resources branch

Concluded

Construction, Forestry,
Mining & Energy Union

Apollo Holdings Pty Ltd
trading as Gemini
Formwork

GREGOR C
C153/2002

5/08/2002 Site allowance Concluded

Construction, Forestry,
Mining & Energy Union

Darago Holdings Pty Ltd
trading as RTL
Woodcraft

GREGOR C
CR65/2002

N/A Alleged unfair
dismissal/reinstatement

Discontinued

Construction, Forestry,
Mining & Energy Union

Merym Pty Ltd T/A
Merym Construction

GREGOR C
C161/2002

N/A Dispute over failure to
provide time and wage
records

Concluded

Construction, Forestry,
Mining & Energy Union

Nucross (WA) Pty Ltd
trading as Perkins
Plumbing Contractors

GREGOR C
C152/2002

5/08/2002 Site allowance Concluded

Construction, Forestry,
Mining & Energy Union

PC Budd Doyle GREGOR C
C179/2002

N/A Underpayment of
allowances

Concluded

Construction, Forestry,
Mining & Energy Union

Sunason Pty Ltd GREGOR C
C150/2002

5/08/2002 Alleged underpayment of
allowances

Concluded

Hospital Salaried Officers
Association

Director General of
Health in Right of the
Minister for Health
Being the Board of the
Metropolitan Health
Service

SCOTT C
PSAC28/2002

N/A Outstanding entitlements Concluded

Hospital Salaried Officers
Association

The Board of
Metropolitan Health
Service

SCOTT C
PSAC24/2002

4/07/2002 Introduction of
Annualising Penalty
Rates for Security
Officers

Concluded

Liquor, Hospitality and
Miscellaneous Workers
Union

Activ Foundation (Inc) SCOTT C
C181/2002

N/A Employee made
redundant

Concluded

Liquor, Hospitality and
Miscellaneous Workers
Union

Burswood Resort
(Management) Ltd

HARRISON C
C139/2002

11/07/2002
6/08/2002

Applicant seeking
reinstatement for light
duites whilst on Workers
Compensation.

Concluded
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PARTIES COMMISSIONER/
CONF. NO. DATES MATTER RESULT

Liquor, Hospitality and
Miscellaneous Workers
Union

Mastercare Property
Services (WA) Pty Ltd

WOOD C
C167/2002

29/08/2002 Termination of
employment

Concluded

Liquor, Hospitality and
Miscellaneous Workers
Union

The Executive Director
Education Department of
Western Australia

BEECH SC
C306/1998

N/A P2000 Personnel System Concluded

Municipal, Administrative,
Clerical and Services Union

Roman Catholic Bishop
of the Diocese of
Bunbury in Western
Australia - Chancery
Office

WOOD C
C165/2002

N/A Redundancy payments Concluded

Police Union Commissioner of Police
Police Service of
Western Australia

SCOTT C
PSAC31/2002

N/A Annual Leave
Entitlements in relation
to Clause 33 in the
Western Australia Police
Service Enterprise
Agreement for Police
Act Employees 2001

Referred

Police Union Commissioner of Police,
Western Australian
Police Service

SCOTT C
PSAC2/2002

11/01/2002 Alleged dispute re
Departmental Policy HR
12 Secondary
Employment

Concluded

Prison Officers Union Hon. Attorney General BEECH SC
C267/2001

23/11/2001 The Applicants Internal
Escort proposal has been
rejected by the
Respondent.

Concluded

CORRECTIONS�
2002 WAIRC 06455

TRANSPORT WORKERS (GOVERNMENT) AWARD 1952, NO.2A OF 1952
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES TRANSPORT WORKERS� UNION OF AUSTRALIA, INDUSTRIAL UNION OF WORKERS,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
HONORARY PREMIER FOR THE STATE OF WESTERN AUSTRALIA & OTHERS,
RESPONDENT

CORAM COMMISSIONER J H SMITH
DATE OF ORDER TUESDAY, 10 SEPTEMBER 2002
FILE NO. APPLICATION 84 OF 2002
CITATION NO. 2002 WAIRC 06455
_________________________________________________________________________________________________________

Result Correction Order.
Representation
Applicant Mr N Hodgson
Respondent Mr J Ridley
_________________________________________________________________________________________________________

Order
WHEREAS an error occurred in the Order dated Tuesday, 20 August 2002 issued in Application 84 of 2002, the
Commission, in order to correct this error and pursuant to the powers conferred on it under the Industrial Relations Act,
1979, hereby orders-

THAT point 9. of the Order dated Tuesday, 20 August 2002 in Application 84 of 2002 be amended to read�
9. Clause 19. � Distant Work, Change Depot: In sub clauses (2) and (3) delete the following

amounts and insert in lieu thereof�
In sub clause 19(2) delete the amount of $12.72 and insert in lieu thereof the amount of
$14.37.
In sub clause 19(3) delete the amount of $12.72 and insert in lieu thereof the amount of
$14.37.

(Sgd.) J. H. SMITH,
[L.S.] Commissioner.

____________________
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2002 WAIRC 06346
WESTERN AUSTRALIAN INDUSTRIAL APPEAL COURT

PARTIES BGC AUSTRALIA PTY LTD, APPELLANT
v.
IAN PHIPPARD, RESPONDENT

CORAM ANDERSON J (Presiding Judge)
PARKER J
HASLUCK J

DATE OF ORDER TUESDAY, 27 AUGUST 2002
FILE NO/S. IAC 7 OF 2001
CITATION NO. 2002 WAIRC 06346
_________________________________________________________________________________________________________

Result Amended Order
Representation
Appellant Mr J McCusker (of Queen�s Counsel) & Mr M C Hotchkin (of Counsel)
Respondent Ms W F Buckley (of Counsel)
_________________________________________________________________________________________________________

Amended Order
HAVING heard Mr M J McCusker (of Queen�s Counsel) and Mr M C Hotchkin (of Counsel) for the Appellant and Ms W F
Buckley (of Counsel) on behalf of the Respondent, THE COURT HEREBY ORDERS THAT�

1. The Appeal be and is hereby allowed.
2. The Commission�s Order made on 28 February 2001 be set aside.
3. It is hereby declared that the Respondent is not entitled to payment in lieu of notice of termination of his employment.
4. The Respondent pay the Appellant $96,035.38
5. The Respondent�s claim for unpaid contractual benefits other than for payment in lieu of notice and the Appellant�s set-

off and counter-claim be remitted to Commissioner Kenner for determination.
6. The Appellant have liberty to apply with respect to the question of interest on the amount of $96,035.38 to be repaid by

the Respondent.
JOHN SPURLING,
Clerk of the Court.

PROCEDURAL DIRECTIONS AND ORDERS�
2002 WAIRC 06227

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES CONSTRUCTION, MINING, ENERGY, TIMBERYARDS, SAWMILLS AND WOODWORKERS

UNION OF AUSTRALIA - WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
HAMERSLEY IRON PTY LTD, RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
DATE THURSDAY, 15 AUGUST 2002
FILE NO. APPLICATION 2415 OF 1997
CITATION NO. 2002 WAIRC 06227
_________________________________________________________________________________________________________

Result Application for an order for redundancy payment discontinued.
Representation
Applicant Mr D. Schapper (of counsel) on behalf of the applicant
Respondent Mr A.D. Lucev (of counsel) on behalf of the respondent
_________________________________________________________________________________________________________

Order
WHEREAS an application was lodged in the Commission pursuant to section 23 of the Industrial Relations Act 1979;
AND WHEREAS the applicant subsequently advised that the matter may be discontinued;
NOW THEREFORE, I the undersigned, pursuant to the powers conferred on me under the Industrial Relations Act 1979, hereby
order�

THAT the application be discontinued.
(Sgd.) A.R. BEECH,

 [L.S.] Senior Commissioner.

____________________
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2002 WAIRC 06175
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES OTTO WEINBRECHT, APPLICANT
v.
LASERLINE AUSTRALIA PTY LTD
MOTOR ONE GROUP PTY LTD
WORLDMARK PTY LIMITED
CFLA PTY LTD, RESPONDENTS

CORAM SENIOR COMMISSIONER A R BEECH
DATE FRIDAY, 9 AUGUST 2002
FILE NO. APPLICATION 1545 OF 2001
CITATION NO. 2002 WAIRC 06175
_________________________________________________________________________________________________________

Result Application for an adjournment granted.
Representation
Applicant Mr G. Hocking (of counsel)
Respondent Mr W. Koopmans
_________________________________________________________________________________________________________

Reasons for Decision- Adjournment
1 The substantive matter before the Commission is a claim by Mr Weinbrecht that he has been unfairly dismissed and that he has

not been paid certain sums of money to which he is entitled pursuant to his contract of service. The matter has been set down
for two days of hearing to commence on 12 August 2002. The Notices of Hearing for those dates was sent to the parties on
19 June 2002.

2 On 8 August 2002 the Commission received a facsimile from Mr Koopmans, the Company Secretary of one of the respondent
companies, stating that�

�Due to circumstances beyond our control, our main witness was called away overseas for some business matters
yesterday morning. This witness flew out of Melbourne last night and is unlikely to return until late next week.
� I confirm that the witness should return late next week, so a short adjournment to the following week would suit us.�

3 In a subsequent telephone call to Mr Koopmans, he advised my associate that the witness referred to is Mr Weekly, who is the
managing director of one of the four respondent companies. Mr Koopmans informed my associate that not only was Mr
Weekly the respondents� main witness but also he is to be the advocate for all of the respondents.

4 At the Commission�s request, the respondents have discussed their request for an adjournment with the applicant. The
applicant�s solicitors have written to the Commission stating that the applicant �considers the request for an adjournment to be
simply another ploy to frustrate him in bringing this matter to a conclusion�.

5 Accordingly, the Commission is now required to decide whether the application for an adjournment should be granted. The test
to be applied is quite settled: where the refusal of an adjournment would result in serious injustice to one party an adjournment
should be granted unless in turn this would mean serious injustice to the other party (Myers v. Myers [1969] WAR 19). In this
respect, the application of the test is relatively straightforward. If the request is not granted, the respondents� advocate and
main witness will not be present and the respondents will therefore not be able to present their case. I have little difficulty in
concluding that that is a �serious injustice� to the respondents.

6 Correspondingly, to grant the adjournment will result in a delay in the hearing of this matter. I do not conclude that to be a
�serious injustice� to the applicant in an application which was filed in the Commission in August 2001 and which, after some
necessary interlocutory matters have been attended to, was not requested to be listed for hearing until 4 June 2002.

7 Further, although the circumstances which caused Mr Weekly to suddenly go overseas have not been detailed to the
Commission, there is nothing in the history of the progress of this application which could allow the Commission to validly
reach the conclusion that Mr Weekly has gone overseas for other than as stated: business matters. If there was reason to doubt
the validity of the reason given by the respondents, or if the matter had already been delayed at the instigation of the
respondents, a different conclusion may have been open. However, that is not the case. Accordingly, the application for an
adjournment is granted.

8 The Commission will by telephone endeavour to have the matter re-listed for two consecutive days on the first available dates
in the Commission�s listings.

9 The Commission also raises two matters for the parties� attention. Firstly, if it is the respondents� intentions that all of them be
represented by Mr Weekly, it is essential that each of the respondent companies provide Mr Weekly with a warrant signed and
sealed by each of them to that effect. If this is not provided, there may be difficulties in having Mr Weekly actually appear and
represent each of the four respondent companies.

10 Secondly, the Commission notes Mr Weinbrecht�s Notice of Application is to the effect that he was summarily dismissed. The
original Notice of Answer lodged by Laserline Australia Pty Ltd does not acknowledge whether the dismissal was summary or
not but the Commission notes that there is some allegation that Mr Weinbrecht was involved in �the suspicious circumstances
surrounding $4,500 MotorOne Group WA cash� stolen from his vehicle. If Mr Weinbrecht�s dismissal was a summary
dismissal due to an allegation of misconduct on his behalf, the Commission is likely to require the respondents to lead their
evidence first so that Mr Weinbrecht knows the allegations that he has to meet in arguing that his dismissal was harsh,
oppressive or unfair.

11 The Minute of an Order that the hearing of the application be adjourned to a date to be fixed now issues and the parties are
requested to advise whether they wish to speak to the Minutes. If that is not necessary, then the Order of the Commission will
issue in the terms of that Minute.

_________
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2002 WAIRC 06180
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES OTTO WEINBRECHT, APPLICANT
v.
LASERLINE AUSTRALIA PTY LTD
MOTOR ONE GROUP PTY LTD
WORLDMARK PTY LIMITED
CFLA PTY LTD, RESPONDENTS

CORAM SENIOR COMMISSIONER A R BEECH
DATE MONDAY, 12 AUGUST 2002
FILE NO. APPLICATION 1545 OF 2001
CITATION NO. 2002 WAIRC 06180
_________________________________________________________________________________________________________

Result Application for an adjournment granted.
Representation
Applicant Mr G. Hocking (of counsel)
Respondent Mr W. Koopmans
_________________________________________________________________________________________________________

Order
HAVING HEARD Mr G. Hocking (of counsel) on behalf of the applicant and Mr W. Koopmans on behalf of the respondents, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby orders�

That the hearing of the application be adjourned to a date to be fixed.
(Sgd.) A. R. BEECH,

[L.S.] Senior Commissioner.

____________________

2002 WAIRC 06305
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES CLINT JAMES EDWARDS, APPLICANT
v.
CIVIL & EARTHMOVING CONTRACTORS OF KWINANA PTY. LTD., RESPONDENT

CORAM COMMISSIONER P E SCOTT
DATE FRIDAY, 23 AUGUST 2002
FILE NO. APPLICATION 1626 OF 2001
CITATION NO. 2002 WAIRC 06305
_________________________________________________________________________________________________________

Result Application to amend the name of the respondent dismissed
Representation
Applicant Mr M D Cox (of Counsel)
Respondent Mr R Curry (of Counsel) and with him Mr M Vallence
_________________________________________________________________________________________________________

Reasons for Decision
1 The history of this matter is that on 10 September 2001 the applicant, through his solicitors, filed a claim of harsh, oppressive

or unfair dismissal. This application cited Civil and Earthmoving Contractors of Kwinana Pty Ltd as the respondent. On
4 October 2001 the respondent filed a Notice of Answer and Counter Proposal in which it said�

�The Respondent objects to and opposes the application for a range of reasons, including but not limited to the
following�

1. The Applicant was not employed by, and has never been employed by Civil and Earthmoving
Contractors of Kwinana Pty Ltd.�

2 According to a Declaration of Service filed on behalf of the respondent, the Notice of Answer and Counter Proposal was
served upon the applicant�s solicitors on 10 October 2001.

3 By letter dated 23 October 2001 the Commission wrote to the applicant, care of his solicitors, directing that he contact the
Commission by 6 November 2001 to advise of his intentions regarding the application. By letter dated 1 November 2001, the
applicant�s solicitors replied saying that the applicant wished to have the matter listed for conciliation at the convenience of the
Commission. The matter was listed for a conference pursuant to s.32 of the Industrial Relations Act 1979 on 27 November
2001. Conciliation did not resolve the matter and during that conference the applicant foreshadowed that he would seek leave
to amend the name of the respondent on the application.

4 Not having heard from the applicant by 14 January 2002, the Commission contacted the applicant�s solicitor asking for advice
as to the status of the matter. Some 3 weeks later, the applicant�s solicitor�s office advised that the applicant would seek to
change the name of the respondent and that such application would be filed the following week. Nothing further was heard
from the applicant or his solicitors and on 6 March 2002, a Notice of Hearing was sent to the applicant�s solicitors indicating
that the matter would be set down for a hearing for the applicant to show cause why the application should not be dismissed.
On 20 March 2002 the Commission convened to hear from the applicant in that regard. Mr Cox, for the applicant, attended and
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indicated that he had only been briefed the previous day and was not fully aware of the history of the matter but undertook that
within 48 hours, the applicant would file an application to amend the name of the respondent. The Commission indicated that
the application would not be dismissed at that point but would proceed on the basis that within 48 hours the application to
amend would be filed and that the applicant would make clear his intentions in respect of application within that time. The
application to amend the name of the respondent was not filed within 48 hours as undertaken by Mr Cox but was filed some
7 days after the hearing on 27 March 2002. That application sought to change the name of the respondent by adding as �The
First Proposed Substituted Respondent�, Naval Base Supplies Pty Ltd (ACN 096 981 190) of 45 Hope Valley Road, Naval
Base WA 6165, and by adding �The Second Proposed Substituted Respondent�, Navel Base Garden Supplies (Registration
Number 0019936C) of 45 Hope Valley Road, Naval Base WA 6165. Mark David Cox swore an affidavit dated 27 March
2002 which was attached to the application.

5 The matter of the applicant seeking to amend the name of the respondent was listed for hearing on 15 August 2002. At that
time the applicant gave evidence as to his understanding of the identity of his employer. That evidence included that a friend of
his, who worked for Alcoa, spoke to a person called Vince Princi who is alleged to have said that the applicant should go to the
office of the respondent, referred to in the applicant�s affidavit as �CECK�, to obtain work. The applicant did so, and gained
employment starting a couple of days after an interview. During the course of his work, the applicant: wore a uniform of
CECK which carried �the acronym and logo of CECK on it�; carried a security card with the company recorded as �CECK Pty
Ltd�; attended meetings at the offices of the respondent not at the offices of any other business; and his tools were supplied by
Civil and Earthmoving Contractors of Kwinana Pty Ltd. Accordingly, he says that he believed that the respondent was his
employer.

6 I note at this point that while the applicant has abbreviated the name of the respondent to CECK, there was before the
Commission ASIC company extracts for not only Civil and Earthmoving Contractors of Kwinana Pty Ltd (the current
respondent), but also for CECK Pty Ltd. Both companies have the same registered office address. The latter has 8 directors
while the former has 4 directors, all of whom are directors of CECK Pty Ltd. It is somewhat difficult to know which of the two
companies the applicant was referring to in his evidence when he referred to CECK, because while he used that term as an
abbreviation for reference to the respondent, the name CECK Pty Ltd was the company referred to on his security card.

7 However, in addition to evidence about aspects of his work which involved some association with the respondent and with
CECK Pty Ltd the applicant gave evidence that soon after commencing employment he signed a document headed a
�Workplace Agreement� (although it did not become a registered Workplace Agreement), which referred to his employer as
being Naval Base Garden Supplies. Approximately a fortnight after the end of the financial year he received a group certificate
with the name Naval Base Garden Supplies as the employer, and he regularly received pay slips headed �Naval Base Garden
Supplies�.

8 Mr Cox, for the applicant, also submitted in the course of the hearing documents which referred to a Peter John Haig and a
Charles Workman. He said that the documents demonstrated that the respondent was attempting to conceal the name of the
employer on the basis that these documents demonstrated that these people have worked for differently named employers
which were, in essence, the same business. I have considered this argument, and given that there was no evidence other than
the documents, which would allow any conclusions to be drawn about their employment or otherwise, I am unable to make any
findings in regard to them. Further, the documents, at best, do no more than indicate that at different times these two persons
may have been the subject of pay information by differently named businesses or companies. This is of no assistance in
resolving the question of who employed the applicant.

9 As to the security card provided to the applicant, this has a photograph of him, and the words �Company: CECK Pty Ltd�. I
note that this might on its face indicate that the applicant was an employee of CECK Pty Ltd, but in the face of other more
direct documentation dealing with the employment relationship, it is of little assistance. The Commission also has before it
documents which were provided to the applicant which record his employer as Naval Base Garden Supplies. These documents
include the workplace agreement, the group certificate, and pay slips.

10 The decision of the Full Bench in Parveen Kaur Rai v Dogrin Pty Ltd 80 WAIG 1375 deals with the Commission�s powers to
make orders of the type sought by the applicant, to amend the name of a respondent. That decision made clear that there is
power to make such an order. It was also clear that in the matter before the Full Bench the applicant�s employer�s name was
somewhat difficult to ascertain. However, the reasons for decision of the learned Senior Commissioner in that matter make
clear the Commission�s jurisdiction and the considerations to be had in deciding whether to grant an application to amend the
name of the respondent. At page 1380, he noted�

�There can, of course, be no automatic right to make an amendment of the kind sought. Whether or not such an
amendment is made is discretionary. The Commission does not have to exercise the powers given to it by section
27(1)(m). I agree with the observations of Cawley C in Reid v Shark Bay Salt Joint Venture (1998) 78 WAIG 2944 that
where the circumstances are such that the applicant ought to have known of the defect, the discretion should be exercised
against the applicant. In this case, as previously indicated, the Appellant could have done more to ascertain by whom she
was employed, rather than simply rely on the assumptions she apparently made. Furthermore, the Appellant did not make
the application to amend after hearing the evidence called by the Respondent company to substantiate its objection to the
application (which evidence was called first) but rather adduced evidence in rebuttal to substantiate her contention that the
Respondent company was indeed the employer. Instead, the Appellant waited until after the Commissioner had ruled
against the Appellant�s case. It might be argued that in those circumstances, the Appellant not having at the first
opportunity made application to amend, ought not be able do so subsequently. However, the Commissioner does not seem
to have dealt with the matter on that basis, nor was it put to him that he should have done so when the question of amount
was raised by the Appellant. Rather, the matter was dealt with on the basis that it was wrong in law to invoke the
amendment sought.�

11 The parties also referred the Commission to a number of other decisions including Kenneth Joseph Foseberry v Mt Newman
Mining Co Pty Limited 68 WAIG 1882, Gregory John Clarke v Argyle Diamond Mines Pty Limited 71 WAIG 2165 and James
George Reid v Shark Bay Salt Joint Venture 78 WAIG 2946.

12 It is clear, then, that the issue of whether to amend the name of the respondent is a matter of discretion and one of the
considerations is whether the applicant ought to have known of the defect and if he had then the discretion should be exercised
against him. In this case, it is quite clear that the applicant knew of the name of his employer, it was not hidden or difficult to
ascertain. It was included in the workplace agreement signed by the applicant two weeks after he commenced employment. It
was contained on his group certificate issued to him at the end of the financial year during his employment and he used this for
completing his tax return. He gave evidence of having simply copied the name of the employer contained on the group
certificate on to the tax return. It was also contained on pay slips he received almost every week. The applicant had all of these
documents prior to filing the application. Yet he and his solicitors chose to ignore the name of the employer cited on those
documents, important documents which clearly related to his employment, and to rely on documents of a less formal nature
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such as the account under which the applicant is said to have charged fuel for the vehicle which was driven in the performance
of his work, and also referring to the name of the business which provided his uniform and his tools. None of these are formal
records of who the employer was, and are not of any assistance in identifying the actual employer, whereas the documents
provided to the applicant by his employer on a regular basis and during the course of his employment are documents clearly
identifying who his employer was. They are documents relating directly to the employment relationship, not documents
incidental to his work.

13 Further, I note that it was not until some 5 months after the respondent had answered the claim indicating clearly that it denied
that it was the applicant�s employer, after the Commission had enquired of the applicant as to what his intentions were
regarding the application, listed the matter for him to show cause why it ought not be dismissed given the lack of diligent
pursuit of the application, and not until 5 days after the deadline set for the application to amend to be filed, which deadline
was initially indicated by the applicant�s own solicitors, did he apply to make the amendment. Further, it was not until the day
of the hearing that the applicant�s solicitors sought to further amend that application to correct the name of one of the
respondents it wished to substitute for the respondent with a view to correctly naming the employer.

14 In all of these circumstances, it is inappropriate that the discretion of the Commission be exercised in the applicant�s favour
given the lack of diligent investigation to identify the employer. In this case, it was hardly a difficult or complex matter to
properly identify the employer. Further, the applicant was not acting without legal advice and representation in the filing of the
application. I conclude that the applicant ought to have known of the defect in the name of the respondent. Even if he did not
know, he was advised by the Notice of Answer and Counter Proposal of the error, yet did not make reasonable efforts to
correct that error. Accordingly, the application to amend the name of the respondent shall be dismissed.

_________

2002 WAIRC 06303
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES CLINT JAMES EDWARDS, APPLICANT
v.
CIVIL & EARTHMOVING CONTRACTORS OF KWINANA PTY. LTD., RESPONDENT

CORAM COMMISSIONER P E SCOTT
DATE OF ORDER FRIDAY, 23 AUGUST 2002
FILE NO. APPLICATION 1626 OF 2001
CITATION NO. 2002 WAIRC 06303
_________________________________________________________________________________________________________

Result Application to amend the name of the respondent dismissed
_________________________________________________________________________________________________________

Order
HAVING heard Mr M D Cox (of Counsel) on behalf of the applicant and Mr R Curry (of Counsel) and with him Mr M Vallence on
behalf of the respondent, the Commission, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby
orders�

THAT this application be, and is hereby dismissed.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.

____________________

2002 WAIRC 06271
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES GEOFFREY JOHNSTON, APPLICANT
v.
MR RON MANCE, ACTING DIRECTOR GENERAL DEPARTMENT OF EDUCATION,
RESPONDENT

CORAM COMMISSIONER S J KENNER
DATE TUESDAY, 20 AUGUST 2002
FILE NO/S. APPLICATION 2302 OF 2001
CITATION NO. 2002 WAIRC 06271
_________________________________________________________________________________________________________
Result Direction issued
Representation
Applicant Mr M Farrell
Respondent Mr D Newman
_________________________________________________________________________________________________________

Direction
HAVING heard Mr M Farrell on behalf of the applicant and Mr D Newman on behalf of the respondent, the Commission, pursuant
to the powers conferred on it under the Industrial Relations Act, 1979 hereby directs�

1 THAT the applicant shall file and serve further and better particulars of claim by 27 August 2002.
2 THAT the respondent shall file and serve its notice of answer and counter proposal by 3 September 2002.
3 THAT evidence in chief in this matter be adduced by way of signed witness statements which will stand as the evidence in

chief of the maker. Evidence in chief other than that contained in the witness statements may only be adduced by leave of
the Commission.
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4 THAT the applicant shall file and serve any witness statements upon which he intends to rely on by 17 September 2002.
Any documents referred to in the witness statements shall be annexed.

5 THAT the respondent shall file and serve any witness statements upon which it intends to rely on by 1 October 2002.
Any documents referred to in the witness statements shall be annexed.

6 THAT the parties shall exchange copies of any documents upon which they intend to rely and which have not been
annexed to witness statements, by 15 October 2002.

7 THAT the matter be listed for hearing for 2 days.
8 THAT the parties have liberty to apply on short notice.

(Sgd.) S. J. KENNER,
[L.S.] Commissioner.

____________________

2002 WAIRC 06259
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES SUSAN PATRICIA HANCOCK, APPLICANT
v.
MOUNT LAWLEY GOLF CLUB (INC), RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
DATE TUESDAY, 20 AUGUST 2002
FILE NO. APPLICATION 649 OF 2002
CITATION NO. 2002 WAIRC 06259
_________________________________________________________________________________________________________

Result Application for an adjournment granted.
Representation
Applicant Mr K. Hancock (as agent) (by correspondence)
Respondent Mr R.G. Cooper (as agent) (by correspondence)
_________________________________________________________________________________________________________

Reasons for Decision
1 The substantive matter before the Commission is a claim by Susan Patricia Hancock that she has been harshly, oppressively

and unfairly dismissed by the respondent, Mt Lawley Golf Club (Inc). The matter has been set down for two days of hearing to
commence on 22 August 2002. Notice of Hearing to this effect was sent to the parties on 23 July 2002. The Notice of Hearing
for the applicant was sent to her agent, Mr Crossley.

2 On 19 August 2002 the Commission received a facsimile from Ken Hancock said to be for and on behalf of the applicant
requesting an adjournment. The facsimile advises�

�Susan was not notified by her representative Mr Terry Crossley of the hearing dates. Susan�s first knowledge of the dates
was via a telephone call from Mr Bob Cooper (Mt Lawley Golf Club�s Representative) on Saturday the 17th August 2002.
Susan is currently employed full time and will not be able to obtain leave for the scheduled days at such short notice.
Susan will also be appointing new representation for the hearing. To ensure Susan�s case is not prejudiced some time will
be required to appoint and brief the new representative. Susan is aware that this matter needs to be resolved at the earliest
possible time for the benefit of all parties and apologises for any inconvenience caused by this delay due to matters that
were outside of her control.�

3 The respondent strongly opposes the adjournment. The respondent advises that the request for an adjournment places further
stress and anxiety on the management and staff of the respondent club to leave this matter still unresolved. The respondent
urges that the case should proceed without delay to bring the matter to a conclusion as quickly as possible.

4 The Commission�s decision is as follows. The test to be applied when an adjournment is sought is quite well settled. Where the
refusal of an adjournment would result in serious injustice to one party an adjournment should be granted unless in turn this
would mean serious injustice to the other party (Myers v. Myers [1969] WAR 19).

5 If the adjournment is refused Ms Hancock will be in the position of having to present her case in two days� time without the
benefit of a representative, or if a representative can be found at short notice, with a representative with little, if any, time to
adequately prepare her case. Thus far, Ms Hancock has been represented by an industrial agent in these proceedings. I
conclude from that fact that Ms Hancock has not at any stage had an intention of presenting her own case.

6 I also take into account that it appears that Ms Hancock would not at this short notice (at least to her knowledge) be able to
take leave for two days to allow her to appear in the proceedings. The Commission would wish to avoid any circumstance
which is not of Ms Hancock�s making which may cause difficulty for any present employment she has found.

7 I conclude that to refuse the adjournment would result in a serious injustice to Ms Hancock.
8 That conclusion also takes into account that the request for an adjournment has not arisen due to any fault on the part of Ms

Hancock. If I accept at face value the contents of Mr Hancock�s facsimile, and I have no reason not to do so, Mr Crossley did
not advise his own client of the hearing dates. In the absence of any opportunity to allow Mr Crossley an opportunity to explain
this to the Commission, I pass no further comment on that circumstance.

9 Nevertheless, s.31(3) of the Industrial Relations Act 1979 provides that a person appearing by an agent is bound by the act of
that agent. Therefore, during the period whilst Mr Crossley is Ms Hancock�s agent, she is bound by his action, and in this case,
inaction.

10 I turn to consider the circumstances of the respondent. On behalf of the respondent it is stated that the management and staff of
the respondent are under a certain amount of stress and anxiety as this matter remains unresolved. I accept the likelihood that
this is so. The circumstances surrounding a claim of unfair dismissal may well cause anxiety and stress to a respondent and not
just a respondent which is of the nature of a club. I note, however, that it is not suggested that the respondent would be
prejudiced financially or that witnesses may not be available later who are available now if the adjournment is granted.
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11 In balancing the circumstances in which Ms Hancock now finds herself with the circumstances of the respondent, it is my
conclusion that the refusal of the adjournment would result in a serious injustice to Ms Hancock; correspondingly while I do
not minimise the anxiety and stress referred to in the respondent�s opposition to the adjournment, I am not of the opinion that
the injustice an adjournment would create for the respondent is a serious injustice.

12 For those reasons, and not without some hesitation due to the circumstances referred to in Mr Hancock�s facsimile, the
adjournment is granted.

13 However, the Commission will not allow unlimited time for Ms Hancock to rearrange her representation. In the interests of
dealing with claims of unfair dismissal promptly, and also taking into account that the circumstances leading to the
adjournment are not at all the fault of the respondent, the Commission will now re-list this application for 10 and 11 September
2002. The Commission asks the parties to note that its ability to find two consecutive days for the hearing of Ms Hancock�s
claim at relatively short notice is limited. The parties are also advised that the hearing may be in different court rooms on the
two different days of the hearing. These details will be confirmed closer to the date of the hearing.

14 This matter is decided accordingly and the Minute of the Order to issue now follows.
_________

2002 WAIRC 06325
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES SUSAN PATRICIA HANCOCK, APPLICANT
v.
MOUNT LAWLEY GOLF CLUB (INC), RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
DATE FRIDAY, 23 AUGUST 2002
FILE NO. APPLICATION 649 OF 2002
CITATION NO. 2002 WAIRC 06325
_________________________________________________________________________________________________________

Result Application for an adjournment granted.
Representation
Applicant Mr K. Hancock (as agent) (by correspondence)
Respondent Mr R.G. Cooper (as agent) (by correspondence)
_________________________________________________________________________________________________________

Order
HAVING HEARD Mr K. Hancock (as agent) (by correspondence) on behalf of the applicant and Mr R.G. Cooper (as agent) (by
correspondence) on behalf of the respondent, the Commission, pursuant to the powers conferred on it under the Industrial Relations
Act 1979 hereby orders�

(1) THAT the hearing of this application be adjourned to 10 and 11 September 2002;
(2) THAT the hearing dates of 22 and 23 August 2002 are hereby vacated.

(Sgd.) A. R. BEECH,
[L.S.] Senior Commissioner.

____________________

2002 WAIRC 06370
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS,
APPLICANT
v.
ROBE RIVER IRON ASSOC & OTHERS, RESPONDENTS

CORAM COMMISSIONER S J KENNER
DATE THURSDAY, 29 AUGUST 2002
FILE NO/S. APPLICATION 777 OF 2002
CITATION NO. 2002 WAIRC 06370
_________________________________________________________________________________________________________
Result Order issued
Representation
Applicant Mr D Schapper of counsel
Respondents Mr R Lilburne of counsel for Robe River Iron Associates
_________________________________________________________________________________________________________

Order
HAVING heard Mr D Schapper of counsel on behalf of the applicant and Mr R Lilburne of counsel on behalf of Robe River Iron
Associates the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, and by consent of all
parties hereby orders�

THAT the orders made in applications A4 of 1987 and C1522(1) of 1988 be and are hereby cancelled.
(Sgd.) S. J. KENNER,

[L.S.] Commissioner.

____________________
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2002 WAIRC 06442
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES ROSS ERIC IMPSON, APPLICANT
v.
KEN BRADLEY, RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
DATE MONDAY, 9 SEPTEMBER 2002
FILE NO. APPLICATION 1324 OF 2002
CITATION NO. 2002 WAIRC 06442
_________________________________________________________________________________________________________

Result Order issued.
Representation
Applicant Mr R. Impson
Respondent Mr A. Thorpe (of counsel)
_________________________________________________________________________________________________________

Order
WHEREAS the Commission has before it a claim by Ross Eric Impson that he was an employee of Ken Bradley between the dates
13 February 2002 and 30 June 2002 and that he is owed 11 weeks� wages for that period;
AND WHEREAS the respondent claims that Mr Impson was not an employee during the period for which a wage was not paid;
AND WHEREAS this matter is to be heard and determined;
AND WHEREAS the Commission is of the view that an Order for the production of documents relevant to the issues before the
Commission should issue to ensure the expeditious and just hearing and determination of this matter;
NOW THEREFORE, I the undersigned, pursuant to the powers conferred on me under the Industrial Relations Act 1979, hereby
order�

(1) THAT within 14 days of the date of this Order Ross Eric Impson and Ken Bradley each file in the Commission
a statutory declaration containing a list of all of the documents in their respective possession, power or control
relevant to the issues before the Commission and confirming that the list includes each and every such
document and that there are no other such documents which are not identified in that list relevant to the issues
before the Commission.

(2) THAT the documents referred in Order (1) above include, but are not limited to, receipts and records of the
operation of the Pizza shop in question, including the operation of any bank account in the name of �Krusty�s
Pizza�.

(3) THAT Ross Eric Impson and Ken Bradley each produce for the other�s inspection upon request the documents
in the list, subject to any claim that any particular document is privileged from being produced.

(Sgd.) A. R. BEECH,
[L.S.] Senior Commissioner.

PUBLIC SERVICE APPEAL BOARD�
2002 WAIRC 06412

AGAINST THE DECISION TO DISMISS MADE ON 31/1/2002
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES NATASHA BUICK, APPELLANT
v.
DEPARTMENT OF JUSTICE, RESPONDENT

CORAM PUBLIC SERVICE APPEAL BOARD
CHAIRPERSON - COMMISSIONER P E SCOTT
BOARD MEMBER � MS D ROBERTSON
BOARD MEMBER � MS D HUSK

DATE OF ORDER THURSDAY, 5 SEPTEMBER 2002
FILE NO. PSAB 3 OF 2002
CITATION NO. 2002 WAIRC 06412
_________________________________________________________________________________________________________

Result Appeal to the Public Service Appeal Board withdrawn by leave
_________________________________________________________________________________________________________

Order
WHEREAS this is an appeal pursuant to section 80I the Industrial Relations Act 1979; and
WHEREAS on the 3rd day of September 2002 the Appellant filed a Notice of Discontinuance in relation to the appeal; and
WHEREAS on the 4th day of September 2002 the Respondent consented to the matter being withdrawn;
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NOW THEREFORE, the Public Service Appeal Board, pursuant to the powers conferred on it under the Industrial Relations Act
1979, hereby orders�

THAT this appeal be, and is hereby withdrawn by leave.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.
on behalf of the

Public Service Appeal Board.

____________________

2002 WAIRC 06410
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES CORINNE O�LEARY, APPELLANT
v.
BUILDING MANAGEMENT AUTHORITY OF WESTERN AUSTRALIA, RESPONDENT

CORAM PUBLIC SERVICE APPEAL BOARD
COMMISSIONER P E SCOTT
MR J MOULD � BOARD MEMBER
MR K R TRENT � BOARD MEMBER

DATE THURSDAY, 5 SEPTEMBER 2002
FILE NOS PSAB 10 OF 1995 AND PSAB 11 OF 1995
CITATION NO. 2002 WAIRC 06410
_________________________________________________________________________________________________________

Result Application to extend time to file appeal and appeal dismissed
_________________________________________________________________________________________________________

Reasons for Decision
1 These are the unanimous reasons of the Public Service Appeal Board (�PSAB�). On 9 November 1995 the appellant filed a

Notice of Appeal to the PSAB which was said to be �an appeal against the decision unfair dismissal/constructive dismissal�
made on 16 October 1995. On the same day, the appellant filed an application for an extension of time to apply to the PSAB.
The grounds on which that application is made, as set out in the application, are �confused information because workpace (sic)
agreement is new�.

2 The appeal and the application were served by the appellant on the respondent on 9 November 1995. On 13 November 1995,
the Registrar wrote to the appellant stating, amongst other things, that�

�Would you please note that the matter will be listed for hearing only upon receipt of a written request from you.
When making such a request I will also need to be advised of the position held by you at the Building Management
Authority and the level of such position.
Some expansion of the grounds of appeal should also be given so as to set [out] why you consider the dismissal to be
unfair.�

3 The Commission�s records show that no response was received to that letter.
4 By letter dated 17 October 1997, received by the Registry on 22 October 1997, the appellant wrote that she was now requesting

a hearing. Her letter said �Illness prevented me from requesting a hearing earlier.� By letter dated 23 October 1997, the
Registrar wrote to the appellant thanking her for her letter of 17 October 1997 and reminding her of the terms of his letter of
13 November 1995. His letter concluded �I am unable to further process your appeal until the requested additional information
is supplied.� No response was received from the appellant.

5 The Commission�s files contain a note from Jeanene Smith, Acting Associate to Chief Commissioner of 20 February
2001 which says�

�Wageline called today to say that Ms O�Leary was making enquiries about the process she has to go through with her
matter in the Commission. I called Ms O�Leary and reiterated what was contained in the 2 letters sent to her that
requested more information from her in order for the matter to proceed.
She wanted to just tell me the information over the phone but I advised that we need it in writing. She also thought she
had lodged the application late 1996/early 1997 but I advised her the lodgement date was 9 November 1995.
She requested that I send her copies of the 2 letters (dated 13 November 1995 and 23 October 1997). I mailed them
today to her new postal address: c/- PO Box 7072, Shenton Park, WA 6008. (Her new telephone number is 9381 9144)�

6 The Commission�s files shows that a facsimile was sent to Legal Aid on 23 February 2001 at the request of the appellant
attaching a copy of her application.

7 The Commission�s records show that the next contact was made with the appellant on 14 June 2001 and the appellant is said to
have commented that she was still hoping to go ahead with the application. She had applied for help from Legal Aid but they
either could not or would not help her so she had applied to another organisation for assistance. She is said to have notified that
she was on the waiting list for assistance and can only wait until her name comes up. The Registry officer who made the note
indicated that she told the appellant that she would put the file away for a further month and get in touch on or about 14 July
2001 to see what progress had been made.

8 However, nothing further was heard from the appellant for 9 months. On 20 March 2002, an attempt at contact with the
appellant was made and a message was left asking her to call back. The appellant telephoned the Commission on 21 March
2002 saying that she was being harassed and felt that she could not do anything about the application at that point but wanted
the application left open.

9 By letter dated 10 July 2002, the appellant notified the Commission that she wished �to apply for a conciliation hearing�. Her
letter contained general reference to her having been hospitalised, and to grievances against the respondent. She also wrote that
she had been forced to resign due to certain alleged conduct on the part of the respondent.



2586 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 82 W.A.I.G.

10 Attached to this letter are�
1. Correspondence to the appellant from the Government Employees Superannuation Board regarding her

superannuation, and other material relating to payments made to her;
2. A letter to the appellant dated 10 November 1994 regarding a position to which she had been assigned following

a reorganisation of the respondent�s operation;
3. An internal memorandum on the letterhead of the Building Management Authority referring to leave without

pay for the appellant;
4. The first page of a 3 page letter to the appellant dealing with a Freedom of Information application; and
5. An undated document addressed to the �Grievance officer� from the appellant.

11 Also received on 11 July 2002 by the Registrar was a Request for Hearing form signed by the appellant.
12 We note at this point that it is most unfortunate that this appeal and application have not been brought on earlier with a view to

them being dealt with, nor was the appeal drawn to the attention of the PSAB to enable it to consider if and how the matter
ought proceed. The normal practice of the Commission in dealing with claims of unfair dismissal made by employees pursuant
to s.29(1)(b)(i) of the Industrial Relations Act 1979, (�the Act�) by employees who are not �government officers� and are not
subject to the jurisdiction of the PSAB, is that such claims do not await the applicant�s request for hearing but are allocated for
the attention of a member of the Commission within a matter of weeks of the application being filed. This is to ensure that they
are dealt with expeditiously. If an applicant fails to pursue an application, then it is most likely that it will be dismissed within
a few months of filing, such is the importance of matters of this nature being dealt with expeditiously, both in the public
interest and in ensuring, particularly where reinstatement might be sought, that the passage of time does not prevent a proper
hearing and an appropriate remedy being available. Further, the passage of time brings with it other difficulties associated with
the availability of witnesses, and their recollections of events which may be of significance in the substance of the application.

13 Having said that, however, the PSAB believed it was necessary, in the circumstances of this appeal, and the application for the
extension of time for filing the appeal, having been brought to the PSAB�s attention by the appellant�s request to proceed,
almost 7 years since the time of termination, for the matter to be dealt with expeditiously. On this basis the PSAB directed that
a letter be sent to the appellant directing her to provide details in respect of both the application to extend time to file the
appeal, and as to whether the appeal has been pursued diligently her. Such letter was sent to the appellant, dated 9 August
2002. The PSAB firstly directed that the appellant address the following matters before deciding how, and if, these matters are
to proceed�

1. In view of the provisions of s.80I of the Industrial Relations Act 1979, what was the nature of the decision of
the employer and the date of that decision, against which the appeal is brought?

2. To advise the PSAB in detail as to why the appeal was not filed within the 21 days allowed.
3. Why the appellant had not pursued the appeal with any apparent diligence in almost 7 years since it was filed.
4. Whether any issues arise or are likely to arise as to the availability of potential witnesses and their recollections

should they be required to give evidence, and, if so, what in her view could be done to overcome any difficulties
in that regard.

5. What, if any, prejudice would arise for the appellant if the appeal were not to proceed, and also for the
respondent if the appeal were to proceed.

14 The appellant was also invited to make any further submissions which might be relevant as to whether she should be allowed
to proceed in light of the lengthy delay in the matter being called on for hearing.

15 By letter received on 16 August 2002, the appellant has responded to some of the issues raised by the PSAB in the letter of
9 August 2002.

16 The first issue to be dealt with is whether the PSAB ought grant the appellant�s application for an extension of time in which to
file the appeal. Section 80J(a) of the Act provides that an appeal under s.80I �shall be instituted in the prescribed manner and
within the prescribed time�. Regulation 45 of the Industrial Relations Commission Regulations 1985 (�the Regulations�)
provides at subregulation (2) that an appeal under s.80I of the Act is to be commenced within 21 days after the date of the
decision, determination or recommendation in respect of which the appeal is made.

17 The appellant says that she resigned on 16 October 1995, and that the resignation was caused by the respondent�s conduct.
When that conduct occurred is not specified. Assuming, for the purpose of considering the application for the extension of time
in which to file the appeal, that the employer�s decision appealed against was made on 16 October 1995, then to be within
time, the appeal would have to have been commenced no later than 6 November 1995. It was not commenced until 3 days
later.

18 We have examined the material provided by the appellant in both the letter received on 16 June 2002, and in other documents
provided by her. We have given those matters consideration and have borne in mind what appeared to have been difficult
personal and health circumstances faced by the appellant over a lengthy period. However, having said that, we note that the
appellant has not provided any information as to why she was unable to file the appeal within time. She says that she had been
harassed and victimised in other ways after the termination of her employment but has not given any details as to the particular
circumstances faced by her and the sorts of time frames which meant that she could not reasonably have filed the appeal within
the time allowed by the Regulations. One would think that given the length of time since the appellant filed the appeal and the
application that this may be a somewhat difficult task in any event. Further, the ground specified in the Notice of Application
for the extension of time to file the appeal is �confused information because workpace (sic) agreement is new�. As this is the
ground on which the application is made, one would normally anticipate that the appellant would have made reference to it in
her letter of 16 August 2002. However, no such reference was made and there is no further information available to the PSAB
to enable consideration of that ground.

19 In these circumstances, the appellant has not discharged the onus which falls to her to demonstrate why the application to file
the appeal out of time ought be granted. Accordingly, that application ought be dismissed. As a consequence, of course, the
appeal itself is not valid.

20 Having reached that conclusion, though, we wish to note that even had the application for the extension of time in which to file
the appeal been granted, we are of the view that insufficient information has been provided by the appellant to justify the very
significant delay in the appeal being pursued.

21 In considering this matter we refer to the decision of the Full Bench of the Commission in The Australian Workers Union,
Western Australian Branch, Industrial Union of Workers v Barminco Pty Ltd � Plutonic Project (80 WAIG 3162) which sets
out the tests to be applied in respect of the power of a court to dismiss an action for want of prosecution. It was noted that that
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power �should be exercised only where the plaintiff�s default had been intentional and continuous or where there had been
inordinate and inexcusable delay on the part of the plaintiff or his/her lawyers giving rise to a substantial risk that a fair trial
would not be possible or to seriously prejudice the respondent.� Those tests are�

1. Whether the length of the delay was serious;
2. Where in a jurisdiction such as this the emphasis is on swift remedies, the period of delay was ipso facto,

inordinate and irrecoverable;
3. Whether the appellant would suffer hardship if deprived of an opportunity to seek correction of the matter

appealed against by granting the application; and
4. Whether there would be prejudice to the parties respectively of the matter either proceeding or not proceeding

and the explanation for the delay.
22 As to the first and second tests, this matter has eventually come to the PSAB�s attention by a request from the appellant.

However, that request has come 7 years after the filing of the appeal, after she failed to respond to correspondence from the
Registrar over 2 years, after enquiries of her by Commission staff, and further very significant delays. In the case before the
Full Bench (AWU v Barminco), the delay was no where near as lengthy as in this matter. A delay of 7 years, especially when
the time frame for the commencement of an appeal is 21 days from the date of the decision appealed against, is serious,
extraordinarily and inordinately lengthy. Is there any explanation for the delay? The information provided by the appellant as
to the reason for the delay was of being in two hospitals for unspecified periods during the course of the 7 years. There is no
indication of the times when the appellant was and was not able to pursue the appeal. The appellant has provided an extract
from a document relating to her being detained in hospital for a period from sometime in 1998 until March 1999, but there is
no other detail as to the times during which the appellant was in hospital and when she was not, and otherwise could have
attended to this matter. As noted by His Honour in AWU v Barminco Pty Ltd (supra) at page 3163, the delay has been the
subject of inadequate explanation.

23 As to the third test, whether the appellant may suffer some hardship if the action were dismissed because of the delay on her
part, there has been no real explanation to the PSAB as to her circumstances, or the actual hardship, or the prejudice, she will
suffer if the appeal is not to proceed. There was simply no information provided which would allow the PSAB to make any
assessment of hardship or prejudice to the appellant.

24 Further, it is quite clear from the appellant�s comments in her letter of 16 August 2002 that it is highly unlikely that the matter
could be aired in such a way as to enable all of the evidence to be brought and tested some 7 years after the event. The
appellant appears to have assumed that the PSAB would merely need to hear from her and from no one else to make a decision
on her appeal. The appellant�s letter comments to the effect that she has no witnesses at this stage but that if she did the time
factor would not be a problem and that she believed that no prejudice would apply to the respondent, because to her
knowledge, the people concerned had moved on. Rather then demonstrating a lack of prejudice to the respondent, this
comment merely indicates that there would be prejudice to the respondent should the matter proceed because of difficulties it
would face in defending the appeal.

25 Further, there is no indication of any particular decision by the employer against which the appeal is made other than an
allegation that the appellant was harassed and resigned. The allegations of harassment deal with matters of detail which
occurred in 1995.

26 Therefore, in the circumstances, even had we agreed to the extension of time for the filing of the appeal, we am of the view
that the appellant has not diligently pursued the appeal as she is bound to do; there is a serious and inordinate delay; there is no
adequate explanation for the delay; any hardship or prejudice which the appellant may suffer by the appeal not proceeding is
not before the PSAB; and given the length of time since the termination of employment and the events surrounding it, it is
unlikely that those events and issues could be properly tested and considered.

27 Therefore, had we not decided to dismiss the application to extend time for the filing of the appeal, we would dismiss the
appeal for the reasons set out above.

28 Having said that, we also note some reservation as to whether the PSAB has jurisdiction and power to deal with an appeal by
an employee who resigned. This reservation arises because the terms of the jurisdiction of the PSAB quite clearly refer to
decisions, determinations and recommendations made by the employer, being the subject of appeal pursuant to s.80I of the
Act. In this case, there is nothing put to the PSAB which would demonstrate that there is any particular decision of the
employer against which an appeal is lodged. Rather the appeal would appear to be an allegation of a breach of an employer�s
obligation to the employee leading to the employee bringing the contract to an end as a result of some alleged conduct on the
part of the respondent. Whether that falls within the jurisdiction of the PSAB we do not determine at this time as it is
unnecessary, but note that a question arises which otherwise would have required consideration and which has not been
answered by the appellant in response to questions raised in the letter from the Board to her.

_________

2002 WAIRC 06413
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES CORINNE O�LEARY, APPLICANT
v.
BUILDING MANAGEMENT AUTHORITYOF WESTERN AUSTRALIA, RESPONDENT

CORAM PUBLIC SERVICE APPEAL BOARD
COMMISSIONER P E SCOTT - CHAIRPERSON
MR J MOULD � BOARD MEMBER
MR K R TRENT � BOARD MEMBER

DATE OF ORDER THURSDAY, 5 SEPTEMBER 2002
FILE NOS PSAB 10 OF 1995 AND PSAB 11 OF 1995
CITATION NO. 2002 WAIRC 06413
_________________________________________________________________________________________________________

Result Application to extend time to file appeal and appeal dismissed
_________________________________________________________________________________________________________
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Order
HAVING heard the applicant on her own behalf, the Public Service Appeal Board, pursuant to the powers conferred under the
Industrial Relations Act 1979, hereby orders�

THAT the application to extend time in which to file an appeal PSAB 11 of 1995 be, and is hereby dismissed.
THAT the appeal PSAB 10 of 1995 be, and is hereby dismissed.

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner.

on behalf of the
Public Service Appeal Board.

RECLASSIFICATION APPEALS—Notation of—
File Number Appellant Respondent Commissioner Decision Finalisation

Date

PSA 32 of 2000 John Francis Barnett Disability Services Commission Scott C. Dismissed 05/09/2002
PSA 33 of 2000 Jean Cecili Fosberry Disability Services Commission Scott C Withdrawn

by Leave
28/08/2002

PSA 34 of 2000 John Clemens Metcalfe Disability Services Commission Scott C. Dismissed 05/09/2002
PSA 38 of 2000 Susan Margaret Morrison Western Australian Museum Scott C. Withdrawn

by Leave
03/09/2002

PSA 39 of 2000 Melissa Anne Hewitt Western Australian Museum Scott C. Withdrawn
by Leave

03/09/2002

PSA 1 of 2001 Neil Weston Disability Services Commission Scott C. Dismissed 05/09/2002
PSA 5 of 2001 Terrence John Meehan Commissioner West. Aust. Police

Service
Scott C Dismissed 28/08/2002

PSA 3 of 2001 Dr Barbara J Meddin Family and Children�s Services Scott C Withdrawn
by Leave

30/08/2002

PSA 8 of 2001 Peter John Ballucci Water Corporation Scott C Withdrawn
by Leave

26/08/2002

PSA 9 of 2001 Ruth Lavender Dept of Minerals and Energy Scott C Withdrawn
by Leave

26/08/2002

PSA 26 of 2001 Ron Jackson Gary Taylor, Manager, Human
Resources, Disability Services
Commission

Scott C Withdrawn
by Leave

26/08/2002

PSA 27 of 2001 Audrey Foo Art Gallery of Western Australia Scott C Withdrawn
by Leave

23/08/2002

PSA 3/2002 Elizabeth Blee Forest Products Commission Beech SC Discontinued 30/08/2002


