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LONG SERVICE LEAVE�Standard Provisions�
(As Consolidated at a Hearing before the Commission in Court Session on 15 December 1977)*

1.�Right to Leave.
A worker shall, as herein provided, be entitled to leave with pay in respect of long service.

2.�Long Service.
(1) The long service which shall entitle a worker to such leave shall, subject as herein provided, be continuous service with one

and the same employer.
(2) Such service shall include service prior to the 1st day of April 1958, if it continued until such time but only to the extent of the

last 20 completed years of continuous service.
(3) (a) Where a business has, whether before or after the coming into operation hereof, been transmitted from an employer (herein

called �the transmittor�) to another employer (herein called �the transmittee�) and a worker who at the time of such transmission
was an employee of the transmittor in that business becomes an employee of the transmittee the period of the continuous service
which the worker has had with the transmittor, (including any such service with any prior transmittor shall be deemed to be service
of the worker with the transmittee.

(b) In this subclause �transmission� includes transfer, conveyance, assignment or succession whether voluntary or by agreement
or by operation of law and �transmitted� has a corresponding meaning.

(4) Where, over a continuous period, a worker has been employed by two or more companies each of which is a related company
within the meaning of section 6 of the Companies Act 1961 the period of the continuous service which the worker has had with
each of those companies shall be deemed to be service of the worker with the company by whom he is last employed.

Section 6 reads�
(1) For the purposes of this Act, a corporation shall, subject to the provisions of subsection (3) of this section, be deemed to

be a subsidiary of another corporation, if,
(a) that other corporation�

(i) controls the composition of the board of directors of the first mentioned corporation;
(ii) controls more than half of the voting power in the first mentioned corporation; or

(iii) holds more than half of the issued share capital of the first mentioned corporation excluding any part thereof
which carries no right to participate beyond a specified amount in a distribution of either profits or capital; or

(b) the first mentioned corporation is a subsidiary of any corporation which is that other corporation�s subsidiary.
(2) For the purpose of subsection (1) of this section, the composition of a corporation�s board of directors shall be deemed to

be controlled by another corporation if that other corporation by the exercise of some power exercisable by it without the
consent or concurrence of any other person can appoint or remove all or a majority of the directors; and for the purposes of this
provision that other corporation shall be deemed to have power to make such an appointment if�

(a) a person cannot be appointed as a director without the exercise in his favour by that other corporation of such
power; or

(b) a person�s appointment as a director follows necessarily from his being a director or other officer of that other
corporation.

(3) In determining whether one corporation is subsidiary of another corporation�
(a) any shares held or power exercisable by that other corporation in a fiduciary capacity shall be treated as not held or

exercisable by it;
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(b) subject to paragraphs (c) and (d) of this subsection, any shares held or power exercisable�
(i) by any person as a nominee for that other corporation (except where that other corporation is concerned only

in a fiduciary capacity); or
(ii) by, or by a nominee for, a subsidiary of that other corporation, not being a subsidiary which is concerned

only in a fiduciary capacity,
shall be treated as held or exercisable by that other corporation;

(c) any shares held or power exercisable by any person by virtue of the provisions of any debentures of the first
mentioned corporation or of a trust deed for securing any issue of such debentures shall be disregarded; and

(d) any shares held or power exercisable by, or by a nominee for, that other corporation or its subsidiary (not being held
or exercisable as mentioned in paragraph (c) of this subsection) shall be treated as not held or exercisable by that
other corporation if the ordinary business of that other corporation or its subsidiary, as the case may be, includes the
lending of money and the shares are held or power is so exercisable by way of security only for the purposes of a
transaction entered into in the ordinary course of that business.

(4) A reference in this Act to the holding company of a company or other corporation shall be read as a reference to a
corporation of which that last mentioned company or corporation is a subsidiary.

(5) Where a corporation�
(a) is the holding company of another corporation;
(b) is a subsidiary of another corporation;
(c) is a subsidiary of the holding company of another corporation,

that first mentioned corporation and that other corporation shall for the purposes of this Act be deemed to be related to each
other.

(5) Such service shall include�
(a) any period of absence from duty on any annual leave or long service leave;
(b) any period of absence from duty necessitated by sickness of or injury to the worker but only to the extent of 15 working

days in any year of his employment;
(c) any period following any termination of the employment by the employer if such termination has been made merely with

the intention of avoiding obligations hereunder in respect of long service leave or obligations under any award in respect
of annual leave;

(d) any period during which the service of the worker was or is interrupted by service�
(i) as a member of the Naval, Military or Air Forces of the Commonwealth of Australia other than as a member of the

British Commonwealth Occupation Forces in Japan and other than as a member of the Permanent Forces of the
Commonwealth of Australia except in the circumstances referred to in section 31 (2) of the Defence Act 1903-1956,
and except in Korea or Malaya after 26 June 1950;

(ii) as a member of the Civil Construction Corps established under the National Security Act 1939-1946;
(iii) in any of the Armed Forces under the National Service Act 1951 (as amended).

Provided that the worker as soon as reasonably practicable on the completion of any such service resumed or resumes
employment with the employer by whom he was employed immediately before the commencement of such service.

(6) Service shall be deemed to be continuous notwithstanding�
(a) the transmission of a business as referred to in paragraph (3) of this subclause;
(b) the employment with related companies as referred to in paragraph (4) of this subclause;
(c) any interruption of a class referred to in paragraph (5) of this subclause;
(d) any absence from duty authorised by the employer;
(e) any standing down of a worker in accordance with the provisions of an award, industrial agreement, order or

determination under either Commonwealth or State law;
(f) any absence from duty arising directly or indirectly from an industrial dispute if the worker returns to work in accordance

with the terms of settlement of the dispute;
(g) any termination of the employment by the employer on any ground other than slackness of trade if the worker be re-

employed by the same employer within a period not exceeding two months from the date of such termination;
(h) any termination of the employment by the employer on the ground of slackness of trade if the worker is re-employed by

the same employer within a period not exceeding six months from the date of such termination;
(i) any reasonable absence of the worker on legitimate union business in respect of which he has requested and been refused

leave;
(j) any absence from duty after the coming into operation of this clause by reason of any cause not specified in this clause

unless the employer, during the absence or within 14 days of the termination of the absence notifies the worker in writing
that such absence will be regarded as having broken the continuity of service, which notice may be given by delivery to
the worker personally or by posting it by registered mail to his last recorded address, in which case it shall be deemed to
have reached him in due course of post.

Provided that the period of absence from duty or the period of any interruption referred to in placita (d) to (j) inclusive of this
paragraph shall not (except as set out in paragraph (5) of this subclause) count as service.

3.�Period of Leave.
(1) The leave to which a worker shall be entitled or deemed to be entitled shall be as provided in this subclause.
(2) Subject to the provisions of paragraphs (5) and (6) of this subclause:
Where a worker has completed at least 15 years� service the amount of leave shall be�

(a) in respect of 15 years� service so completed�13 weeks� leave;
(b) in respect of each 10 years� service completed after such 15 years�eight and two-thirds weeks� leave;
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(c) on the termination of the worker�s employment�
(i)by his death;
(ii)in any circumstances otherwise than by his employer for serious misconduct;
in respect of the number of years� service with the employer completed since he last became entitled to an amount of long
service leave, a proportionate amount on the basis of 13 weeks for 15 years� service.

(3) Subject to the provisions of paragraph (6) of this subclause, where a worker has completed at least 10 years� service but less
than 15 years� service since its commencement and his employment is terminated�

(i) by his death; or
(ii) in any circumstances, otherwise than by his employer for serious misconduct;

the amount of leave shall be such proportion of 13 weeks� leave as the number of completed years of such service bears to 15 years.
(4) In the cases to which paragraphs (2) (c) and (3) of this subclause apply the worker shall be deemed to have been entitled to

and to have commenced leave immediately prior to such termination.
(5) A worker whose service with an employer commenced before 1 October 1964, and whose service would entitle him to long

service leave under this clause shall be entitled to leave calculated on the following basis:�
(a) For each completed year of service commencing before 1 October 1964, an amount of leave calculated on the basis of

13 weeks� leave for 20 years� service and
(b) for each completed year of service commencing on or after 1 October 1964, an amount of leave calculated on the basis of

13 weeks� leave for 15 years� service.
Provided that such worker shall not be entitled to long service leave until his completed years of service entitle him to the amount

of long service leave prescribed in either paragraph (2) (a) or paragraph (2) (b) of this subclause as the case may be.
(6) A worker to whom paragraphs (2) (c) and (3) of this subclause apply whose service with an employer commenced before

1 October 1964, shall be entitled to an amount of long service leave calculated on the following basis:
(a) For each completed year of service commencing before 1 October 1964, an amount of leave calculated on the basis of

13 weeks� leave for 20 years� service; and
(b) for each completed year of service commencing on or after 1 October 1964, an amount of leave calculated on the basis of

13 weeks� leave for 15 years� service.

4.�Payment for Period of Leave.
(1) A worker shall, subject to paragraph (3) of this subclause, be entitled to be paid or each week of leave to which he has become

entitled or is deemed to have become entitled the rate of pay applicable to him at the date he commences such leave.
(2) Such rate of pay shall be the rate applicable to him for the standard weekly hours which are prescribed by this award (or

agreement), but in the case of casuals and part-time workers shall be the rate for the number of hours usually worked up to but not
exceeding the prescribed standard.

(3) Where by agreement between the employer and the worker the commencement of the leave to which the worker is entitled or
any portion thereof is postponed to meet the convenience of the worker, the rate of payment for such leave shall be at the rate of
pay applicable to him at the date of accrual, or, if so agreed, at the rate of pay applicable at the date he commences such leave.

(4) The rate of pay�
(a) shall include any deductions from wages for board and/or lodging or the like which is not provided and taken during the

period of leave;
(b) shall not include shift premiums, overtime, penalty rates, special rates, disability allowances, fares and travelling

allowances or the like.
(5) In the case of workers employed on piece or bonus work or any other system of payment by results the rate of pay shall be

calculated by averaging the workers� rate of pay for each week over the previous three monthly period.

5.�Taking Leave.
(1) In a case to which placita (a) and (b) of paragraph (2) of subclause (3) apply:�

(a) Leave shall be granted and taken as soon as reasonably practicable after the right thereto accrues due or at such time or
times as may be agreed between the employer and the worker or in the absence of such agreement at such time or times as
may be determined by the Special Board of Reference having regard to the needs of the employer�s establishment and the
worker�s circumstances.

(b) Except where the time for taking leave is agreed to by the employer and the worker or determined by the Special Board of
Reference the employer shall give to a worker at least one month�s notice of the date from which his leave is to be taken.

(c) Leave may be granted and taken in one continuous period or if the employer and the worker so agree in not more than
three separate periods in respect of the first 13 weeks� entitlement and in not more than two separate periods in respect of
any subsequent period of entitlement.

(d) Any leave shall be inclusive of any public holidays specified in this award (or agreement) occurring during the period
when the leave is taken but shall not be inclusive of any annual leave.

(e) Payment shall be made in one of the following ways:�
(i) In full before the worker goes on leave;

(ii) at the same time as his wages would have been paid to him if the worker had remained at work, in which case
payment shall, if the worker in writing so requires, be made by cheque posted to an address specified by the worker;
or

(iii) in any other way agreed between the employer and the worker.
(f) No worker shall, during any period when he is on leave, engage in any employment for hire or reward in substitution for

the employment from which he is on leave, and if a worker breaches this provision he shall thereupon forfeit his right to
leave hereunder in respect of the unexpired period of leave upon which he has entered, and the employer shall be entitled
to withhold any further payment in respect of the period and to reclaim any payments already made on account of such
period of leave.
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(2) In the case to which paragraph (2)(c) or paragraph (3) of subclause (3) applies and in any case in which the employment of the
worker who has become entitled to leave hereunder is terminated before such leave is taken or fully taken the employer shall, upon
termination of his employment otherwise than by death pay to the worker, and upon termination of employment by death pay to the
personal representative of the worker upon request by the personal representative, a sum equivalent to the amount which would
have been payable in respect of the period of leave to which he is entitled to deemed to have been entitled and which would have
been taken but for such termination. Such payment shall be deemed to have satisfied the obligation of the employer in respect of
leave hereunder.

6.�Granting Leave in Advance and Benefits to be Brought into Account.
(1) Any employer may by agreement with a worker allow leave to such a worker before the right thereto has accrued due, but

where leave is taken in such case the worker shall not become entitled to any further leave hereunder in respect of any period until
after the expiration of the period in respect of which such leave had been taken before it accrued due.

(2) Where leave has been granted to a worker pursuant to the preceding paragraph before the right thereto has accrued due, and
the employment subsequently is terminated, the employer may deduct from whatever remuneration is payable upon the termination
of the employment such amount as represents payment for any period for which the worker has been granted long service leave to
which he was not at the date of termination of his employment or prior thereto entitled.

(3) Any leave in the nature of long service leave or payment in lieu thereof under a State Law or a long service leave scheme not
under the provisions hereof granted to a worker by his employer in respect of any period of service with the employer shall be taken
into account whether the same is granted before or after the coming into operation hereof and shall be deemed to have been taken
and granted hereunder in the case of leave with pay to the extent of the period of such leave and in the case of payment in lieu
thereof to the extent of a period of leave with pay equivalent thereof of the entitlement of the worker hereunder.

7.�Records to be Kept.
(1) Each employer shall during the employment and for a period of 12 months thereafter, or in the case of termination by death of

the worker for a period of three years thereafter, keep a record from which can be readily ascertained the name of each worker, and
his occupation, the date of the commencement of his employment and his entitlement to long service leave and any leave which
may have been granted to him or in respect of which payment may have been made hereunder.

(2) Such record shall be open for inspection in the manner and circumstances prescribed by this award (or agreement) with
respect to the time and wages record.

8.�Special Board of Reference.
(1) There shall be constituted a Special Board of Reference for the purpose hereof to which all disputes and matters arising

hereunder shall be referred and the Board shall determine all such disputes and matters.
(2) There shall be assigned to such Board the functions of�

(a) the settlement of disputes of any matters arising hereunder;
(b) the determination of such matters as are specifically assigned to it hereunder.

(3) The Board of Reference shall consist of one representative or substitute therefor nominated from time to time by the
Confederation of Western Australian Industry (Incorporated) and one representative or substitute nominated from time to time by
the Trades and Labor Council of Western Australia together with a chairman to be mutually agreed upon by the organisations
named in this paragraph.

9.�State Law.
(1) The provisions of any State Law to the extent to which they have before the coming into operation hereof conferred an

accrued right on a worker to be granted a period of long service leave in respect of a completed period of 15 or more years� service
or employment or an accrued right on a worker or his personal representative to payment in respect of long service leave shall not
be affected hereby and shall not be deemed to be inconsistent with the provisions hereof.

(2) The entitlement of any such worker to leave in respect of a period of service with the employer completed after the period in
respect of which the long service leave referred to in paragraph (1) of this subclause accrued due shall be in accordance herewith.

(3) Subject to paragraphs (1) and (2) of this subclause the entitlement to leave hereunder shall be in substitution for and
satisfaction of any long service leave to which the worker may be entitled in respect of employment of the worker by the employer.

(4) An employer who under any State Law with regard to long service leave is exempted from the provisions of that law as at
1 April 1958, shall in respect of the workers covered by such exemptions be exempt from the provisions hereof.

10.�Exemptions.
The Special Board of Reference may subject to such conditions as it thinks fit exempt any employer from the provisions hereof in

respect of its employees where there is an existing or prospective long service scheme which in its opinion, is, viewed as a whole,
more favourable for the whole of the employees of that employer than the provision hereof.

*Editor�s Note.
The Judgment and General Order as prescribed by section 94A was published in 58 WAIG Part 1 Subpart 2 at Page 116.
There was no Schedule of Exemptions.
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FULL BENCH�Appeals against decision of Commission�
2002 WAIRC 07264

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES CATHERINE JOAN BYRNE, APPELLANT

- and -
BRIAN FERRALL TWADDLE T/A MOUNT HOSPITAL PHARMACY, RESPONDENT

CORAM FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
COMMISSIONER J F GREGOR
COMMISSIONER P E SCOTT

DELIVERED FRIDAY 20 DECEMBER 2002
FILE NO/S. FBA 38 OF 2002
CITATION NO. 2002 WAIRC 07264
_________________________________________________________________________________________________________

Decision Appeal dismissed
Appearances
Appellant Mr A R Van Noort (of Counsel), by leave
Respondent Mr R W Richardson (of Counsel), by leave
_________________________________________________________________________________________________________

PARTIES BRIAN TWADDLE T/A MOUNT HOSPITAL PHARMACY, APPELLANT
- and -
CATHERINE JOAN BYRNE, RESPONDENT

CORAM FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
COMMISSIONER J F GREGOR
COMMISSIONER P E SCOTT

DELIVERED FRIDAY 20 DECEMBER 2002 
FILE NO/S. FBA 39 OF 2002
CITATION NO. 2002 WAIRC 07264
_________________________________________________________________________________________________________

Decision Appeal dismissed
Appearances
Appellant Mr R W Richardson (of Counsel), by leave
Respondent Mr A R Van Noort (of Counsel), by leave
_________________________________________________________________________________________________________

Reasons for Decision
THE PRESIDENT

INTRODUCTION
1 These are two appeals which the Full Bench determined would be heard together and both are brought pursuant to s.49 of the

Industrial Relations Act 1979 (as amended) (hereinafter referred to as �the Act�).

APPEAL NO FBA 38 OF 2002
2 The first appeal, No FBA 38 of 2002, is an appeal against the decision of the Commission made at first instance in application

No 345 of 2001 on 19 July 2002, and the appeal is brought by Catherine Joan Byrne (whom I will hereinafter call
�Ms Byrne�).

3 The appeal is against part of the decision made at first instance, namely:-
(i) The declaration that Catherine Joan Byrne was not dismissed in January 2001.
(ii) The order for compensation made in that decision insofar as it �fails to take account of the income that

Ms Byrne would likely have received from the respondent from her participation in the on-call roster system
operated by the respondent�.

GROUNDS OF APPEAL � APPEAL NO FBA 38 OF 2002
4 The grounds of that appeal I reproduce hereunder, but I do not include submissions which have been incorrectly included in the

grounds:-
�A. THE DECLARATION THAT CATHERINE JOAN BYRNE WAS NOT DISMISSED IN JANUARY 2001
The learned Senior Commissioner erred in the following findings for the following reasons�
1. Paragraph 18 of his Reasons for Decision - �that is not suggested that Ms Byrne�s circumstances fall within the

two cases referred to by the Court.�
2. Paragraph 19 of his Reasons for Decision - �� I am not persuaded that the termination of Ms Byrne�s contract

of employment on 24 January 2001, and correspondingly the creation of the new contract on that date,
constitutes a dismissal for the purposes of the Industrial Relations Act 1979. The evidence is that Ms Byrne was
not the only member of staff who was required to give �a commitment� for 12 months. Of the other staff, only
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one signed a �workplace agreement�. Those staff who did not sign were not dismissed and, further, as far as can
be ascertained, did not have their contracts of employment altered. This causes me to place less weight on
Ms Byrne�s evidence that Mrs Salter told her she had to sign the �workplace agreement� or be dismissed.�

3. Paragraph 21 of his Reasons for Decision - �I find on these facts that there was a termination of the original
contract of employment by agreement and a substitution for that contract of a fresh contract. This did not come
about by the unilateral action of the respondent and thus there was no repudiation of the original contract of
employment and no dismissal. Further, it would be premature to hold that the respondent repudiated the
contract. It did not do so in fact. It in fact continued to employ Ms Byrne according to its terms until an
agreement was reached with Ms Byrne to change its terms.�

4. Paragraph 22 of his Reasons for Decision - �Further, even if that agreement was the end result of a sequence of
events commenced by a comment made by Mrs Salter that Ms Byrne had to sign the �workplace agreement� or
be dismissed, Ms Byrne did not sign the �workplace agreement� nor give a commitment for 12 months. Rather,
and even though Ms Byrne would have preferred not to have changed from her previous contract of
employment, the discussions which then occurred between Ms Byrne and Mrs Salter overtook that comment
and an agreement was reached on quite different terms (Advertiser Newspapers v. Industrial Relations
Commission of South Australia and Another [1999] SASC 300; 90 IR 211 at [43]). While I accept that Ms
Byrne would have preferred to have remained on her current contract, ultimately she reached an agreement with
the respondent to vary it.�

5. Paragraph 23 of his Reasons for Decision - �I have given much consideration to Mr Hancy�s submission that the
circumstances need to be viewed as a whole and that in doing so a course of conduct on the part of the
respondent is revealed. The course of conduct alleged is a removal of Ms Byrne from her permanent full-time
contract of employment to a part time contract of employment from which she could more easily be removed.
However, the evidence that not only Ms Byrne, but all staff, were asked to sign the �workplace agreement� has
persuaded me that there was not a course of conduct as alleged.�

6. Paragraph 16 of his Reasons for Decision - �However, there is nothing in Ms Barrow�s evidence to suggest that
she heard Mrs Salter stating to Ms Byrne that Ms Byrne would either have to sign the �workplace agreement� or
be dismissed.�

B. THE ORDER FOR COMPENSATION INSOFAR AS IT FAILS TO TAKE ACCOUNT OF THE INCOME
THAT MS BYRNE WOULD LIKELY HAVE RECEIVED FROM THE RESPONDENT FROM HER
PARTICIPATION IN THE ON-CALL ROSTER SYSTEM OPERATED BY THE RESPONDENT.
The learned Senior Commissioner erred in finding that there was no evidence upon which he could reasonably
conclude that Ms Byrne would participate in the on-call roster or the frequency of her participation.
Furthermore, the learned Senior Commissioner erred in placing any weight upon the evidence of Ms Salter [on
page 242] that Ms Byrne was not involved in the on-call roster after 31 January 2001 given his finding that
Ms Byrne was dismissed from her employment on 6 February 2001.�

5 I should add that the appeal was not an appeal against a �finding� as defined, and therefore the statement at page 5 of appeal
book No FBA 38 of 2002 relating to an appeal against a finding is not valid.

APPEAL NO FBA 39 OF 2002
6 The second appeal is by the above named employer, Mr Brian Twaddle (hereinafter called �Mr Twaddle�). That appeal is No

FBA 39 of 2002 and is in the nature of a cross-appeal, at least insofar as, chronologically, it was filed after Ms Byrne�s appeal
and is filed on behalf of Mr Twaddle who is also the respondent to the first appeal herein.

GROUNDS OF APPEAL � APPEAL NO FBA 39 OF 2002
7 That appeal is also against part of the decision at first instance and is made on the following grounds:-

�(1) Having found that C J Byrne was a casual employee the Senior Commissioner erred in finding that she was
dismissed for the purposes of the Act where the applicable Federal Award the Community Pharmacy Award
1996 permitted termination without notice.

 (2) Having found that C J Byrne was a casual employee the Senior Commissioner erred in finding she was
entitled to compensation where
(a) the applicable Federal Award, the Community Pharmacy Award 1996 provides that a casual employee

shall be employed by the hour; and
(b) it was not open on the evidence to find that C Byrne was likely to have been provided with ongoing

casual work
 (3) Further or alternatively even if C J Byrne was entitled to any compensation, which is denied, it should have

been limited to the payment for the casual shift on 6 February 2001 or at most also for the casual shift on
Wednesday 7 February 2001.

 (4) The Senior Commissioner erred in the assessment of compensation by failing to take into account evidence
of income earned by C J Byrne up until the time of the hearing of the proceedings and then applying the
statutory cap contained in section 23A of the Act.

 (5) The Senior Commissioner erred in his approach to the mitigation of loss by calculating the mitigation of
such loss by reference only to income earned on Tuesdays and Wednesdays each week after 6 February
2001.

 (6) The Senior Commissioner erred in finding that C J Byrne was dismissed part way through her casual shift
on 6 February 2001.

PARTICULARS
(a) the Senior Commissioner failed to take into account C J Byrne�s own declaration which formed part

of her application to the Australian Industrial Relations Commission wherein she stated that
�Termination was sudden - on arrival for work 6/2/01.� (Exb R1).

(b) the Senior Commissioner failed to take into account C J Byrne�s own evidence that Mr Twaddle and
Ms Salter had arranged to speak to Ms Byrne early in the morning of 6 February 2001.
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 (7) The Senior Commissioner erred in placing any weight on the need for reasons for the termination on
6 February 2001 when he had earlier found that �Mrs Salter states that she understood that Ms Byrne was a
casual employee, that if the employee was not needed anymore he or she may be told they do not need to
work�.

 (8) The Senior Commissioner erred in finding that the proven conduct of C J Byrne was not conduct justifying
dismissal in any event.

PARTICULARS
(a) the Senior Commissioner having found that C J Byrne had made an error in the preparation of a

cytotoxic (chemotherapy) dose which was also part of a clinical trial and having found that it was her
positive duty to record and report the error to her employer and failed to do so the Senior
Commissioner should have found that the proven conduct of C J Byrne a registered pharmacist was
conduct justifying dismissal in any event;

(b) the Senior Commissioner misapplied the test for misconduct justifying dismissal.
 (9) The Senior Commissioner erred in not finding that there was evidence that C J Byrne had sought to prevent

the cytotoxic technician Ms Hines from reporting the cytotoxic preparation error to the employer, such
conduct justifying dismissal in any event.�

8 Grounds (4), (5) and (7) of that appeal were abandoned specifically upon the hearing of the appeal.

EXTENSION OF TIME FOR FILING AND SERVICE OF APPEAL BOOKS
9 Ms Byrne was given leave to file and serve appeal books out of time.

BACKGROUND
10 There was evidence given in this matter at first instance by Ms Byrne herself, on her behalf and also on her behalf by

Dr Michael Patrick Daly, Mr Timothy James Tyler and Ms Anne Tonti-Filippini.
11 On behalf of Mr Twaddle, evidence was given at first instance by Mr Twaddle himself, by Ms Andrea Julie Hines, by

Mrs Sandra Michelle Salter and by Ms Mandy Barrow.
12 Ms Byrne, by an application filed on 23 February 2001 in this Commission, pursuant to s.29(1)(b)(i) and (ii) of the Act,

claimed that she was harshly, oppressively and unfairly dismissed on 6 February 2001 and claimed contractual benefits, but not
compensation, in her application. The application was opposed.

13 At all material times, the abovenamed employer, Mr Twaddle, a qualified pharmacist, conducted, under contract to the
proprietor or proprietors of the Mount Hospital, in and at that hospital in Mount Street Perth, a business known as �the Mount
Hospital Pharmacy�.

14 The pharmacy�s business, for the most part, was to provide a service to patients in the hospital. Part of that service included, at
all material times, the manufacture of and/or preparation of cytotoxic products for cancer patients undergoing chemotherapy.
The pharmacy also provided community services, that is to members of the public.

15 Ms Byrne, herself a qualified pharmacist, commenced her employment as a full-time employee of Mr Twaddle at the Mount
Hospital Pharmacy on 6 June 2000. She had previously done her �intern� year there in 1995. She had known Mrs Salter from
that time. In accordance with the letter of appointment sent to her on 5 May 2000, she served a three month probationary
period and became a permanent full-time employee at the end of that period.

16 Her principal duties involved pharmacist duties predominantly at hospital level, and working alongside the clinical oncology
pharmacist, becoming familiar with the preparation of cytotoxic (chemotherapy) drugs. These drugs were prepared or
manufactured for cancer patients. Ms Byrne worked most of the time as a ward pharmacist. There were five pharmacists
employed in the pharmacy, as well as, from time to time, medical technicians.

17 Both parties agreed that her employment was subject to the Community Pharmacy Award 1996 (Cth) (hereinafter called �the
Award�), an award of the Australian Industrial Relations Commission.

18 The chief pharmacist who also managed the pharmacy, was, at all material times, Mrs Sandra Michelle Salter. Mrs Salter had
been instrumental in engaging Ms Byrne, having known Ms Byrne when she had worked at the pharmacy for 12 months in her
�intern� year in 1995. Ms Byrne and Mrs Salter were friends. Mrs Salter, amongst other things, was responsible for the
direction of staff.

19 Ms Byrne became, some time in 2000, a ward pharmacist. Between 11 September 2000 and 3 October 2000, Ms Byrne took
sick leave, at first, and then, leave without pay for over three weeks. From 4 October 2000 to 18 December 2000 she was
absent for different short periods. Then from 18 December 2000 until her return to work on 8 January 2001 Ms Byrne was on
leave.

20 In September 2000, Ms Byrne took leave on the recommendation of Dr Michael Daly who diagnosed her as suffering from a
stress condition. She attributed this stress to working in the cytotoxic operations of the pharmacy, which she did for some
weeks when the pharmacist working there, Ms Anne Tonti-Filippini, left Mr Twaddle�s employ. She denied that the stress was
due to difficulties which she experienced with her partner Gary. Certainly Dr Daly�s evidence was that she did not attribute her
condition to this situation when she consulted him.

21 In November 2000, she was certainly very upset following the sundering of her relationship with her partner Gary, and had, as
a result, time off at various times thereafter. On the suggestion of Mrs Salter, in whom she confided as a friend, she saw a
psychiatrist, Dr Trevor Blythe, because of the distress which Ms Byrne was suffering.

22 Mr Twaddle knew of her difficulties and agreed to her having leave in December 2000 to January 2001. Mrs Salter was
certainly supportive of her in her problems. Because of Ms Byrne�s absences it was necessary to employ a medical technician
called Lucy Hood. It should be added that when Ms Byrne rang Mrs Salter to ask for an extension of leave until 8 January
2001, Mrs Salter advised her that there might be some peer group discontent because of the time off which Ms Byrne had had
over the Christmas period. Nevertheless, Mrs Salter approved of her extra leave and she returned to work on 8 January 2001.

23 In the case of these absences, they occurred with the knowledge of and generally with the approval of Mr Twaddle.
24 After Ms Byrne�s return to work on 8 January 2001, Mrs Salter and Ms Byrne had discussions about the latter�s employment.
25 Mrs Salter, Ms Byrne said, told her that all full-time staff were required to sign contracts in order to remain as full-time

employees. Ms Byrne said that these contracts were to be for 12 month periods, and Mrs Salter told her that, if they were not
signed, the employees who did not sign would be dismissed. Further, Mrs Salter said, according to Ms Byrne, that if an
employee did sign the contract and left before the end of the 12 month period, then the employee would be penalised
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financially. Mrs Salter, in evidence, denied that she said that Ms Byrne would be dismissed if she did not sign the written
agreement. She also denied that there would be any financial penalty if an employee left Mr Twaddle�s employment before the
end of the 12 month period.

26 Ms Byrne gave evidence that Mrs Salter also told her that Mr Twaddle wanted more security with his staff because of the
training requirements, and because staff had left and taken their experience elsewhere after too short a time. Mrs Salter did say
in evidence that she had wanted more commitment from Ms Byrne given the amount of time which Ms Byrne had had off
work since she had started her employment. Ms Byrne had at that time been employed for about seven months.

27 Mrs Salter told her that the contract had to be finalised before Mr Twaddle returned from holidays before the end of January
2001. At this time, and for some time previously, Ms Byrne had been employed, as I have said, as a ward pharmacist.

28 Ms Byrne returned to work on 8 January 2001, and worked four days during that week. She said that there were discussions
between Mrs Salter and herself regarding her request for a copy of the contract which she was being required to sign. The only
difference was that Ms Byrne would be undertaking a full-time contract of employment whereby she committed to work for
12 months. Ms Byrne also said that Mrs Salter had told her that rather than signing the contract she, Ms Byrne, could work two
or three days a week doing chemotherapy pharmacy work. Ms Barrow, the bookkeeper, did not confirm that there was any
threat of dismissal at all. Mrs Salter denied that there was any threat of dismissal or that there was any penalty that would apply
if Ms Byrne left the employment before 12 months expired.

29 The evidence of all those witnesses was that a number of options were considered and discussed. First of all, Ms Byrne could
work four days a week, 10 hours a day, with one day off. The next option was that she could work five days a week, 8 hours a
day. If these options were not acceptable she could work three days a week. As an alternative to that, she could work two days a
week earning $300.00 a day. The latter two options attracted, of course, a higher remuneration rate because they were said to be
�casual�.

30 It was the evidence of Mrs Salter that Ms Byrne said that she wanted more time off work. It was Ms Byrne�s evidence that she
did not say that and that, in fact, she wanted full-time work because she had a mortgage to pay and I think other commitments.
That was her preference, she said, to work full-time without the 12 month commitment. Ms Byrne certainly considered the
written agreement for full-time employment which required the 12 month commitment. Mrs Salter said that she was seeking a
commitment from her, as I have already indicated. Ms Byrne discussed the draft agreement with other members of the staff.
She indicated that she was going to discuss it with her gentleman friend, Mr Van Noort. That agreement was, on the evidence,
signed by only one person and by nobody else. Ms Byrne certainly did not sign it. There is no doubt that she considered her
options, and, on her own evidence, made a decision which reflected her preference. That preference, of the options offered to
her, was to work two days a week in the cytotoxic medicine manufacture and preparation area of the pharmacy.

31 Mrs Salter also informed her, as Ms Byrne said, that Ms Byrne would be paid $300.00 a day for the two days a week which she
worked and would be able to work less hours on those days if she wished.

32 It is quite clear, as I have said, that Ms Byrne said that her preference was to work full-time and to continue to work as she had
previously worked without a 12 month commitment. She asserted that the two or three day option suggested by Mrs Salter was
part-time and not casual. There was hearsay evidence from Mr Tyler, a friend of Ms Byrne, corroborating her description to
him of what occurred.

33 Mrs Salter gave evidence that when Ms Byrne returned to work from leave in January 2001, Mrs Salter told Ms Byrne that it
was the desire of Mr Twaddle that the employee pharmacists enter into what Mrs Salter described as �workplace agreements�.
(In actual fact, they seem, on the evidence, to have been �individual common law agreements�). Mrs Salter told Ms Byrne, she
said, that Ms Byrne would be working in the area of cytotoxic product preparation and manufacture.

34 Mrs Salter said that she explained that because of Ms Byrne�s numerous absences in the past Mr Twaddle would like a firm
commitment. The proposal was that Ms Byrne worked four days in each week. (One alternative was five days in each week at
eight hours a day, and that alternative is indeed referred to in the draft agreement seen by Ms Byrne) (see pages 83-95 of
appeal book No FBA 38 of 2002). There were discussions over a number of days and Ms Byrne asked if she could work less
days than four in each week. Two or three days of work a week at $300.00 a day was a proposition also discussed.

35 Ms Mandy Barrow who, at all material times, was the bookkeeper and a fellow employee of Ms Byrne, gave evidence that she
overheard some of the conversations between Mrs Salter and Ms Byrne.

36 The offers made to Ms Byrne were described by Ms Barrow in the last paragraph at page 394 of the transcript at first instance
(hereinafter referred to as �TFI�) in the following terms:-

�- - in January 2001?---Well, the - - she was offered various, you know, employment contracts she could choose,
either to do full-time or she could actually choose to do part-time but obviously on the part-time it was going to be
more like on a casual basis. It would be casual, not permanent, because they would need, you know, sort of more of
a commitment, you know. To take someone it would be for 12 months, you know, so it would be a permanent staff
member or a casual part-time member.�

37 There was evidence from Ms Barrow, as I have said, that she worked in the office adjoining Mrs Salter�s office, and that she
heard some of the conversations between Ms Byrne and Mrs Salter. There is no evidence from her to suggest that Ms Byrne
would have to sign a �workplace agreement� or be dismissed, and there is nothing in her evidence, notwithstanding Mr Van
Noort�s submission to the contrary, that would indicate that. Further, she was not asked about the question of threat of
dismissal in cross-examination. Further, there was no evidence that an employee was dismissed or suffered any detriment for
refusing to sign any written agreement.

38 In the second or third week after her return to work, Ms Byrne was given a copy of a contract. It is quite clear that she did not
sign it and that she decided that she would work two days a week in chemotherapy and that she advised Mrs Salter on
24 January 2001 to that effect, having been forwarded a letter of offer dated 24 January 2001. She discussed the letter with
Mrs Salter.

39 The Senior Commissioner found that �Ms Byrne reported for work in accordance with it (the letter of 24 January 2001)
commencing Tuesday, 30 January 2001� (see page 48 and page 98 of appeal book No FBA 38 of 2002). That letter offers the
new �part-time casual� position in the cytotoxic preparation area to Ms Byrne in lieu of her former full-time employment.
Notably, it invites her to participate in the on-call roster. Further, it is to be noted that there is no penalty imposable pursuant to
the draft agreement for early termination, but what is required is longer notice to be given the earlier the notice of termination
is given (see page 90, paragraphs 13.2 and 13.3 of appeal book No FBA 38 of 2002). In any event, at page 84 (TFI), Ms Byrne
was asked:-

�But you had the discussion with Ms Salter, agreeing to the 2 days a week, either on the 24th of January or prior to
the 24th of January?---Yeah.�
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40 There is important evidence from Ms Byrne about this issue at pages 46-47 (TFI):-
�MR HANCY: Is that a copy of the letter of offer that you received from Ms Salter for the respondent dated the
24th of January 2001?---Yes.
After you received that letter did you accept that offer by turning up to work the following week and starting on the
new arrangement?---Yes.
What day was that?---Tuesday, the 30th of January.
The letter of offer said�
�As agreed, your duties will principally involve cytotoxic product preparation and add? mixture.�
You then started the following week, on the 30th of January, doing the chemotherapy pharmacy work, did you?---
Yes.
Did you do that work that day, the 30th of January 2001?---Yes.
Did you do that work the following day, the 31st of January 2001?---Yes.�

41 Ms Byrne said in evidence that she was not at any time told that she could continue to work as a ward pharmacist under the
then existing contract of employment. Indeed, her evidence was that she was obliged to accept one of the options for a new
contract proposed by Mrs Salter or be dismissed. She maintained under cross-examination that she was given no choice in the
matter.

42 At page 79 (TFI), in cross-examination, the following evidence, however, by Ms Byrne was given:-
�MR DRAKE-BROCKMAN: Well, she�ll give evidence that you never said to her that you had a problem with
doing the chemotherapy sessions and in fact it was your suggestion that you only work 2 days a week and I think
that�s - -?---It wasn�t my suggestion.
Well, that�s what you agreed to do because you said you didn�t want to do 3 days a week doing chemotherapy?---
Yes, but it wasn�t my suggestion. It was my choice.
It was your choice?---It was my decision.
Your decision?---Yes.
It was your decision to do the 2 days a week?---As opposed to 3 days.�

43 It was also Ms Byrne�s evidence, which was not denied, that she could if she wanted to get extra money work on-call rosters
and that that was what she was told by Mrs Salter (see page 83 (TFI)). In the end, Ms Byrne accepted employment.

44 The employment accepted was two days a week at $300.00 per day on a �part-time casual� basis, Ms Barrow said. The letter of
offer was sent on 24 January 2001.

FINDINGS AT FIRST INSTANCE
45 The Senior Commissioner found that he was not persuaded that the termination of Ms Byrne�s contract of employment on

24 January 2001 and correspondingly the creation of the new contract on that date constituted a dismissal constructive or
otherwise for the purposes of the Act because:-

(a) The evidence was that Ms Byrne was not the only member of staff required to give commitment for
12 months.

(b) Those who did not sign were not dismissed and �did not have their contracts of employment altered�.
(c) This caused him to place �less weight� on Ms Byrne�s evidence that she was told to sign or be dismissed.
(d) But, in any event, on the evidence of Ms Byrne and Mrs Salter, corroborated by Mr Tyler and Ms Barrow, a

number of options were reached over time; and eventually Mrs Salter and Ms Byrne reached an agreement.
(e) Indeed, when Mrs Salter handed to Ms Byrne the letter of 24 January 2001 she accepted it and commenced to

work in accordance with its terms.
(f) That Ms Byrne did not protest or do any other act which suggested that the offer contained in the letter was

accepted under protest.
(g) Accordingly, there was a termination of the original contract of employment by agreement and a substitution

for that contract of a fresh contract.
(h) That this did not come about by the unilateral action of Mr Twaddle and thus, there was no repudiation of the

original contract and no dismissal.
(i) Further, Mr Twaddle continued to employ Ms Byrne according to the terms of the new agreement until an

agreement was reached with her to change its terms.
(j) In any event, no agreement was signed in terms of the proposed and so-called workplace agreement.
(k) Following the discussions between Mrs Salter and Ms Byrne, Ms Byrne entered into an entirely different

agreement with Mr Twaddle than that first offered. This was held to be consensual (see Advertiser
Newspapers Pty Ltd v Industrial Relations Commission of South Australia and Another (1999) 90 IR 211).

(l) The Senior Commissioner accepted that while Ms Byrne would have preferred to remain on her current
contract, ultimately she reached an agreement with Mr Twaddle to vary it.

(m) As to the submission that there was a course of conduct directed to the removal of Ms Byrne from her
permanent full-time contract of employment to a part-time contract of employment from which she could be
more easily removed, this was not accepted by the Senior Commissioner because he found that all of the staff
were asked to sign a workplace agreement and he was therefore not persuaded that there was such a course of
conduct.

(n) That there was no dismissal, constructive or otherwise, in January 2001.

THE HERCEPTIN ERROR
46 In January-February 2001, there was a clinical trial being conducted to assess the effect of a drug called Herceptin in

combination with another drug called Narelbine. This was being used in chemotherapy of cancer patients. The medicine was
being prepared in the cytotoxic drugs section of the pharmacy where Ms Byrne had commenced to work.

47 On 31 January 2001, Ms Byrne, who was working with a 21 year old medical technician called Ms Andrea Julie Hines, was
preparing a vial of the medicine which was to be used by a particular patient as part of the clinical trial. Ms Byrne took a vial of
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the preparation and diluted it, not realising it had already been diluted once. The result meant that there was an under-dosage for
the patient. Ms Byrne realised the error and considered the situation for a time. She mentioned the matter to Ms Hines. Having
considered the problem, she informed the doctor whose patient was to receive the dosage, Dr Chan, of the error made and set
about remedying that error. She then prepared a fresh vial which was not diluted unduly. The mistake was therefore remedied.

48 Ms Hines said that Ms Byrne told her not to mention what had occurred, or at least that is what Ms Hines thought that she
meant. The Senior Commissioner found that that was not Ms Byrne�s intent because she did tell Dr Chan, which indeed she did.

49 Mr Twaddle was in the pharmacy that day. Mrs Salter was not. Ms Byrne did not inform Mr Twaddle about the error or its
correction. She did not record what occurred. It is clear from the evidence that the doubly diluted vial could not be used again
and that its cost was $4,500.00. However, there was no evidence at the time of the hearing over eight months later that the
supplier or anyone else had claimed the cost of the unused vial from Mr Twaddle. Ms Byrne made no record of the event. She
said in evidence that she told Mr Twaddle that she had had a drama but had corrected it. Mr Twaddle said in evidence that he
had noticed that afternoon that Ms Byrne had looked strained, and when he asked her how she was, she had said that she had
had a stressful day.

50 The next day, 1 February 2001, when Mrs Salter returned to work, Ms Hines, who was worried about the incident and
particularly worried about whether the patient had been given an overdose, told Mrs Salter about the incident. Mrs Salter
immediately looked into it. It was, of course, clear that the patient did not receive an overdose. Mrs Salter rang her at another
pharmacy where Ms Byrne was about to commence work and Ms Byrne told her about the incident. Mrs Salter rang the
supplier and spoke to Ms Terina Sylvester, and composed a note of what had occurred which she dated 31 January 2001. A
copy of the note was sent to Ms Sylvester to confirm the conversation. Both Mr Twaddle and Mrs Salter said that they were
very concerned that Ms Byrne did not inform them about the incident.

The Alleged Dismissal of 6 February 2001
51 Ms Byrne was due to come to work on Tuesday, 6 February 2001. On 5 February 2001, she rang Mrs Salter in response to a

message on her telephone. Mrs Salter advised her that Mr Twaddle wanted to have a chat with her. At 7.30 am on 6 February
2001 Ms Byrne started work, as the Senior Commissioner found. At about 7.55 am Mr Twaddle, Mrs Salter and Ms Byrne met
in the former�s office. Her evidence was that Mr Twaddle advised her that he was having problems with staff and that he �had
to let me go� because �you don�t appear to be happy in your work�, or words to that effect. According to Ms Byrne he then
went on to say �I know about the mistake and that is not the reason why I am sacking you. Everybody makes mistakes�.
Ms Byrne asked if he wanted her to leave immediately and he said �Yes�. She left her keys on the bench in the sterile suite and
departed. Mrs Salter gave her the letter (exhibit A3 dated 6 February 2001) (see page 99 of appeal book No FBA 38 of 2002)
terminating her employment.  That letter informs her of the immediate termination of her employment. It offers no explanation
for the termination.

52 Mrs Salter said in evidence that, between 1 and 6 February 2001, she had discussed Ms Byrne with Mr Twaddle. Part of the
discussion was concerning the mistake alleged to have been made by Ms Byrne and also about other staff members.

53 There was discussion of the work of Ms Andrea Hines who had been employed whilst both Mr Twaddle and Ms Byrne were
on leave. Mrs Salter said that she told Mr Twaddle that Ms Hines was working very well, and was proficient in the making of
cytotoxic products; she could perform the work under the supervision of a pharmacist.

54 She informed Mr Twaddle that Ms Byrne, along with others, had decided not to sign the �workplace agreement� but had
decided to take a casual position. The fact that Ms Hines had become so proficient might mean that Mr Twaddle would not
need her services any more, they discussed. The decision was then made that Mr Twaddle did not have enough work to
continue to employ Ms Byrne as a casual employee. Mrs Salter said that she understood that Ms Byrne was a casual employee
and that if she therefore was required no more, then she could be told not to work.

55 Mrs Salter said (see pages 346-347 (TFI)) that Mr Twaddle did not need Ms Byrne any more and this became clear well before
6 February 2001.

56 Mr Twaddle gave evidence that he believed that Ms Hines had improved sufficiently to do Ms Byrne�s work under supervision
so that Ms Byrne, who was working on a casual basis, would no longer be required.

57 It was Mrs Salter�s evidence that the discussion between Mr Twaddle, Mrs Salter and Ms Byrne occurred before 8.00 am on
6 February 2001. Mrs Salter said that Mr Twaddle told Ms Byrne that her heart did not seem to be in it, that Ms Byrne said
something about her personal problems, and Mr Twaddle then said �we are going to have to let you go�. Ms Byrne said
�When�, and Mr Twaddle said �Now�.

58 Mr Twaddle agreed that he told Ms Byrne that he knew about the mistake and that that was not why he was sacking her. He
was sacking her, he said, because her heart was not in it. It was not alleged in evidence, either, that Ms Byrne was told that she
was dismissed for not reporting her error. Nor was it said that this was a reason for dismissing her.

59 The contract clearly began on 30 January 2001 and terminated on 6 February 2001.
Findings
60 A number of findings were made at first instance and they were as follows:-

(a) The Senior Commissioner found that while Ms Hines said in evidence that Ms Byrne made her �feel like it
was to be kept behind closed doors� that he did not place great weight on that, not the least because telling
the doctor concerned was not keeping it behind closed doors.

(b) That Ms Byrne was engaged and paid as a �casual employee� within the definition in the Award of which
clause 3 reads as follows:-

�An employee who is engaged and paid as such but does not include employees within the
definition of part-time employees defined in this clause but they include an employee who is
employed to replace the proprietor or other permanent employee for a fixed period of employment.�

(c) That Ms Byrne was not entitled to receive entitlements pro-rata within the definition of �part-time
employee� in the Award (see page 60 of appeal book No FBA 38 of 2002).

(d) That Ms Byrne nonetheless had a contract of employment to work regularly on Tuesdays and Wednesdays.
(e) That there was evidence concerning the dismissal.
(f) There was further evidence that when Ms Byrne was dismissed by Mr Twaddle she was not told the reason

for her dismissal was that Ms Hines had become so rapidly proficient that there was no need to continue to
employ a casual pharmacist.

(g) That the reasons for dismissal were as given in the evidence of Mrs Salter, Mr Twaddle and Ms Byrne
which do not differ in a material particular.
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(h) That the words used by Mr Twaddle can only refer to either the mistake made by Ms Byrne in diluting the
cytotoxin preparation or to her absences from work.

(i) That the issue was not the mistake made, but that Ms Byrne when she spoke to him that afternoon did not
tell him about the mistake.

(j) That she should have done so because she was an employee and had an obligation to tell her employer about
the error and the action which she took to correct it and this was a positive duty.

(k) That that error did not warrant her dismissal because:-
(i) She had not made any other mistakes.
(ii) She took steps to remedy the error, informing the doctor concerned.
(iii) She had not sought to conceal it.
(iv) That the reference to it was a warning and nothing else.

(l) That the comment by Mr Twaddle could not be a reference to her absences during her previous contract of
employment, since these were authorised both by him or Mrs Salter.

(m) That it was more likely that he sought to dismiss her because her heart was not in it or because she was not
happy in her work, but those reasons did not justify the dismissal in the way in which it occurred.

(n) To dismiss her for those reasons when the new contract was only two weeks old was quite unfair to her.
(o) As to the �real� reason for the dismissal, namely that Ms Hines was able to do the work to a sufficient

standard so that a casual pharmacist was no longer required, it was clear that a cytotoxic technician can do
all of the work in relation to the manufacture of cytotoxic products as long as that technician is properly
trained and the work is checked at the end by the pharmacist.

(p) That, in any event, it is hard to accept that Ms Hines� ability and the lack of the need for a casual pharmacist
could have changed so drastically between 24 January 2001, the date of the new offer of employment, and
6 February 2001.

(q) There was no evidence of any change in Ms Hines� proficiency or in Ms Byrne�s proficiency to justify it.
(r) That Ms Hines was already sufficiently skilled at the time the casual employment was offered to Ms Byrne.
(s) Further, that the Senior Commissioner had a reservation about Ms Hines� ability to perform the necessary

work even under supervision (see page 64, paragraph 60, of appeal book No FBA 38 of 2002).
(t) That the Senior Commissioner therefore found that the stated reasons for the dismissal of Ms Byrne two

weeks into her new contract of employment brought about an unfair dismissal.
LOSS AND COMPENSATION

61 The Senior Commissioner found that there was an unfair dismissal but that Ms Byrne would have continued to work for the
foreseeable future and at least for six months.

MITIGATION
62 The Senior Commissioner found that Ms Byrne took reasonable steps to mitigate her loss in that, on the evidence, he

accepted:-
(a) That she registered for employment with two pharmaceutical services.
(b) She was not obliged to accept country work.
(c) She was not employed full-time during six months following the dismissal.
(d) She would have been free to work on the days of the week other than the Tuesdays and Wednesdays when

she worked for Mr Twaddle.
(e) That work done on days other than Tuesdays and Wednesdays does not constitute mitigation of her loss.
(f) That compensation was therefore ordered to compensate a loss of income which she would have received

for six months after her dismissal at the rate of $600.00 per week less any income which she might have
earned on Tuesdays and Wednesdays of each week during that period.

(g) That there was liberty to apply in relation to the calculation only.
ISSUES AND CONCLUSIONS

63 This decision was a discretionary decision as that term is defined in Norbis v Norbis [1986] 161 CLR 513 (see also Coal and
Allied Operations Pty Ltd v AIRC (2000) 74 ALJR 1348 (HC)).

64 It is for each appellant to establish that the exercise of the discretion at first instance miscarried according to the principles laid
down in House v The King [1936] 55 CLR 499 (see also Gromark Packaging v FMWU 73 WAIG 220 (IAC)).

65 Insofar as findings based on the credibility of witnesses is concerned, the principle in Devries and Another v Australian
National Railways Commission and Another [1992-1993] 177 CLR 472, which is as follows, applies:-

�A finding of fact by a trial judge, based on the credibility of a witness, is not to be set aside because an appellate
court thinks that the probabilities of the case are against � even strongly against � that finding. If the finding
depends to any substantial degree on the credibility of the witness, the finding must stand unless it can be shown
that the judge has failed to use or has palpably misused his advantage, or has acted on evidence which was
inconsistent with facts incontrovertibly established by the evidence or which was glaringly improbable.�

66 That principle was explained in State Rail Authority of NSW v Earthline Constructions Pty Ltd (in Liq) (1999) 73 ALJR 306.
The effect of that case is as follows. The significance attached to a witnesses appearance and demeanour is misplaced where
the tribunal (or judge) at first instance fails to give sufficient attention to all of the evidence in the case or where in the light of
other evidence, the primary tribunal (or judge) had too fragile a base to support his relevant findings (per Gaudron, Gummow
and Hayne JJ).

67 I should add that many of the findings in this matter were based on the fact that on some issues the Senior Commissioner did
not accept the evidence of Ms Byrne and accepted that of Mrs Salter. As Mr Richardson, who appeared for Mr Twaddle on
appeal submitted, nothing had been submitted which should persuade the Full Bench that in making the findings which
he made, relying on his view of Mrs Salter as a witness and Ms Byrne as a witness, that there was a misuse of the Senior
Commissioner�s advantage in seeing those witnesses That was a correct submission and I accept it. Indeed, the submissions
for the appellant on that question were really repetitions of the evidence given by Ms Byrne. I am not at all persuaded on the
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submissions made on behalf of Ms Byrne, which were not submissions as such, as to why the Senior Commissioner had erred
in accepting Mrs Salter�s evidence, that the Senior Commissioner was in error in making the findings which he made for those
reasons.

Appeal No FBA 38 of 2002
- The Termination of January 2001
68 A great deal of argument occurred about the finding that on or about 24 January 2001 there was no dismissal of Ms Byrne, but

the consensual termination of one contract of employment and its consensual replacement by another contract of employment.
69 The principles which apply can be expressed as follows:-

(a) A contract of employment can be terminated or varied by agreement.
(b) If the parties agreed consensually to vary the terms of the contract or to rescind it and substitute a new

contract of employment, the plain fact of the matter is that the contract is terminated by the parties by
consent (see Marriott v District Co-op Society (No 2) [1969] 3 WLR 984 at 988).

(c) Whether or not there has been a dismissal in a particular case is a question of fact.
(d) A termination without objection by the employee may nevertheless be a unilateral termination and not a

consensual one, but where there is a mutual consent established and freely reached between the parties there
will be a termination by agreement (see Birch v University of Liverpool [1985] ICR 470.

(e) It is not always clear whether the relationship is going to continue after a consensual change, or whether
what the parties have done consensually is to vary or cancel the contract.

(f) It is not open to an employee or an employer to unilaterally change the terms of the contract (see R S
Components Pty Ltd v Irwin [1974] 1 ALL ER 41 at 43).

(g) If a party to a contract attempts to force upon the other party some alteration in the contract which is not
contracted for or agreed to, the party so attempting will very likely commit a breach of the contract.

(h) If this breach amounts to repudiation, it will confer on the other party the right to regard the contract as at an
end and to sue for damages.

(i) Working under changed arrangements for a time will not necessarily constitute acceptance of the change
(see Shields Furniture Ltd v Goff [1973] 2 All ER 653 and Rigby v Ferodo Ltd [1988] ICR 29.)

(j) More than evidence of mere acquiescence is required (see Buckman v Barnawatha Abattoirs Pty Ltd
(unreported) (Supreme Court of Victoria) per Smith J, 14 July 1994).

(k) Where for example the employer seeks to change something about the work or its performance, and these
changes are permissible under the agreement, these are lawful orders and the employee must obey them. If
they are not, then they are attempts at unilateral variation.

(l) Whether the changes result in a new contract being created or the old contract continuing as varied, is a
question of fact (see Quinn v Jack Chia (Aust) Ltd (1992) 1 VR 567 at 575).

(m) The parties may intend a variation but achieve a termination or vice versa (see Quinn v Jack Chia (Aust) Ltd
(op cit) and Tallerman and Co Pty Ltd v Nathans Merchandise Pty Ltd [1957] 98 CLR 93).

70 In this case, there was an agreement to enter into a new agreement on vastly different terms. Full-time employment was
replaced by employment for two days a week without sick leave, holiday pay and other benefits. The question was whether
Ms Byrne agreed to the new contract, which it plainly was. Ms Byrne said in evidence, as I have observed, that she was told
that she should accept the draft agreement or be dismissed. The Senior Commissioner did not accept that evidence. The Senior
Commissioner was clearly entitled not to, not the least because of the evidence of Mrs Salter and of Ms Barrow. There is also,
of course, the undeniable fact that Ms Byrne did not accept the written agreement offered her and was not dismissed because
she did not enter into it. Indeed, she entered into an entirely different and new agreement with the employer whom she alleged
had threatened her in relation to the written agreement which she did not sign.

71 The evidence of Mrs Salter and Ms Barrow, and, indeed, of Ms Byrne was that she was given a number options including the
option to remain in full-time employment on a 12 month commitment. In the end, she agreed to one of the options offered her,
and did so of her own volition, having considered what she preferred. That she agreed is entirely clear from her evidence which
I have quoted above. The fact of the matter is also that she could have continued her full-time employment if she had wished to
commit herself for 12 months. She did not wish to do so. She could have therefore worked full-time and paid off her mortgage
commitments as she wished to do so. She was not prepared to commit herself to work full-time for 12 months for Mr Twaddle,
which was her own decision.

72 That she had options is even recognised in the submissions for Ms Byrne (see page 3 of appeal book No FBA 38 of 2002).
73 However, her response to the letter of offer of 24 January 2001 was that she turned up for work on 30 January 2001 (see

page 114 (TFI)) and accepted the offer that was contained in that letter. That was her preference on her own evidence to work
two days per week part-time in chemotherapy (see pages 44-45 (TFI)). Further, although she said she was given no choice, she
was given a number of options including full-time work (see pages 41-43 (TFI)). On her own evidence, led in evidence in
chief, she accepted the offer of employment contained in the letter of 24 January 2001 (see pages 46-47 (TFI)):-

�Q. After you received that letter did you accept that letter did you accept that offer by turning up to work the
following week and starting on the new arrangement? A. Yes�.

74 It was also open to the Senior Commissioner to find, on the evidence of Ms Barrow and Mrs Salter, having seen the witnesses,
that there was no ultimatum �sign or be dismissed�. Ms Barrow�s evidence, to which I have already referred, particularly in the
last paragraph at page 394 (TFI), is not evidence of any �sign or be dismissed� ultimatum, but evidence of the offer of various
options (see also Mrs Salter�s clear evidence on this point). There were negotiations and discussions leading to an agreement.
That was again open to be found and was correctly found to be the case. Further, there was no evidence that Ms Byrne
accepted the two day a week option under protest or because she was forced into it. The only reference to protest was in
submissions by Counsel for Ms Byrne upon this appeal. The principle in Marriott v District Co-op Society (No 2) (op cit) is
therefore not applicable.

75 Ms Byrne then started on 30 January 2001 doing the chemotherapy work two days a week at $300.00 per day. It was open to
find, and the Senior Commissioner was correct in finding, that there was a clearly consensually entered into new contract of
employment with no interruption to her working time and which replaced the pre-existing contract of employment ((ie) the
full-time contract of employment). There was the termination of the original contract of employment and the substitution of a
new contract for it. This did not, on the evidence, and particularly on the clear admissions of Ms Byrne, which I have quoted,
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support any finding that there was any unilateral action taken by Mr Twaddle. Thus, there was no repudiation by Mr Twaddle
of the original contract. Indeed, he continued to employ Ms Byrne under the old contract until the new contract came into
operation. It was, on all of the evidence, done of her own free will, and she accepted one of four options. It was open to so find
and the Senior Commissioner was correct in so finding.

76 I would also add that there was no evidence from Mrs Salter or anyone else to the effect or from which it might be inferred,
that Mr Twaddle adopted and/or followed a course of conduct with the deliberate and dominant purpose of forcing Ms Byrne
to resign. There is, for example, evidence, and uncontroverted evidence at that, that Mrs Salter was solicitous for Ms Byrne�s
welfare and allowed her leave to assist her with her personal situation; and that Mr Twaddle wished her well when she took
leave in December 2000. It was open to find, and it was correctly found, that there was no dismissal.

77 No compulsion was placed upon her to sign a workplace agreement. Further, full-time employment was available to her as well
as part-time or casual employment if she did not wish to sign the workplace agreement. The only difference with the full-time
employment she was already engaged in was that she had to commit herself for 12 months.

78 Cogently, there was a history where both Mr Twaddle and Mrs Salter, on all of the evidence, were happy for Ms Byrne to have
leave when she suffered stress and when she was affected by the break-up of her relationship. True it is, that in September
2000 Mr Twaddle asked Ms Byrne to return from leave, but that was because there were pressures on an undermanned staff at
the pharmacy. Further, there was no attempt to force her to abandon full-time employment. All that was required was that she
commit herself to 12 months. As I have already observed, there was a consensual termination and the substitution of a new
contract. The new contract did not arise by the unilateral imposition of terms by the employer.

79 Further, all of the employees were required to sign the new contract. Only one signed and there is no evidence of any detriment
being occasioned to them for not signing or any pressure being put upon them to have signed. There is no evidence that
Ms Byrne was at all singled out in this respect; nor was she the subject of discipline or sanctions for refusing to sign the
agreement. She, in fact, refused to sign it, and, as I have said, entered a new and different agreement with Mr Twaddle. There
were negotiations about several options offered to her which resulted in a consensual agreement. In any event, as
Mr Richardson has submitted, the motive was irrelevant when there was a free and consensual agreement entered into between
the parties as there was for Ms Byrne to be employed as a �casual part-time employee� two days a week in the cytotoxic area
at $300.00 per day.

80 There is, therefore, no direct evidence and no scope for the inference that she was removed from her full-time employment to
part-time employment so that she might more easily be removed from employment. She did not have to forgo full-time
employment. She chose to because she would not commit herself to 12 months full-time employment. She entered the new
agreement willingly and it was a consensual new contract. It was her preferred option from a number of options, on her own
evidence.

81 There was a clear termination of the original contract of employment by agreement and a substitution for that contract of a
fresh contract. This did not come about by the unilateral act of Mr Twaddle. Mr Twaddle did not repudiate the contract.
Indeed, as the Senior Commissioner properly found, Mr Twaddle continued to employ Ms Byrne until the new agreement was
entered into between them.

Ground B � Appeal No FBA 38 of 2002
82 The next issue relates to the question of compensation. It is alleged that the Senior Commissioner erred in finding that there

was no evidence upon which he could reasonably conclude that Ms Byrne could participate in the on-call roster or the
frequency of her participation.

83 It was also submitted that the learned Senior Commissioner erred in placing any weight upon Mrs Salter�s evidence that
Ms Byrne was not involved in the on-call roster after 31 January 2001, given his finding that Ms Byrne was dismissed from her
employment on 6 February 2001 (see page 242 (TFI)).

84 Mrs Salter answered directly a question, and the question was whether Ms Byrne was involved in the on-call roster after
31 January 2001. She merely gave the answer in the negative. She was not cross-examined on that point and there was no
evidence from Ms Byrne that she was so involved or that she intended to be. It was open to her to give that evidence. I should
add that, as Mr Van Noort submitted, it is not significant that Ms Byrne did not work on on-call rosters between 24 January
2001 and 6 February 2001 because the time was too brief.

85 The evidence in support of the proposition was that she had been in the past involved in the on-call roster and that others were
too. However, she was no longer a full-time employee after 31 January 2001, and there was no evidence that she wished to be
on-call.

86 Ms Byrne had also worked on-call in the past. She was told that she was welcome to participate in the on-call roster. She was
also advised in the letter of offer of 24 January 2001 that she could take part in the on-call roster. There is no evidence that she
accepted that invitation or of her intention to do so; nor of how long she intended to do so if she did. On the other hand, the
evidence was that she accepted the offer of 24 January 2001. There was evidence that Ms Byrne had commitments such as a
mortgage which required her to earn sufficient to meet those commitments. There was also her uncontroverted evidence that
Mrs Salter told Ms Byrne that she could participate in on-call rosters if she wanted to earn extra money. What she could earn
for on-call work was a $200.00 fee per call out, and, in addition, $30.00 per hour for the time worked.

87 On balance, however, it might be correctly found, by inference, that she was willing to participate in the on-call roster, but it
could not be correctly found for how long she might do so, on the balance of probabilities, and how much she might earn (for
the general principles relating to these matters see Bogunovich v Bayside Western Australia Pty Ltd 79 WAIG 8 (FB) and
O�Brien v Perth Metalwork Co Pty Ltd (FB) (FBA 19 of 2002) (unreported) (2002 WAIRC 07045) (delivered 20 November
2002)). It is not to the point that this matter was raised first at the speaking to the minutes because the Senior Commissioner
gave leave for it to be raised.

88 For those reasons, appeal No FBA 38 of 2002 is not made out and I would dismiss it.

Appeal No FBA 39 of 2002
89 Grounds (4), (6) and (7) were abandoned.

Loss
90 Grounds (2) and (3) went to the question of loss.
91 The allegation was, firstly, that the Senior Commissioner erred in finding that Ms Byrne was entitled to compensation for loss

on the basis that Ms Byrne would have continued working for Mr Twaddle for the foreseeable future.
92 It is trite to observe that Ms Byrne had the burden of proving that she suffered and the loss was caused by the dismissal (see,

generally, the principles laid down in these matters in Bogunovich v Bayside Western Australia Pty Ltd (op cit)). It was
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submitted that the finding that there was nothing in the evidence to suggest that Ms Byrne�s employment would not have
continued for the foreseeable future reversed erroneously the burden of proof and constituted an error of law.

93 It was also submitted that the Senior Commissioner failed to have any regard to the fact that the agreement between
Mr Twaddle and Ms Byrne, read with the provisions of the Award, which was held to apply, provided that in clause 11.1.5 the
employment of a casual employee could be terminated without notice. I should say that it was not in dispute that the Award
applied to her employment.

94 She was, in fact, a casual employee, within the meaning of the definition in the Award. The Senior Commissioner correctly
found so because Ms Byrne was not paid on the basis that she received entitlements pro rata. The Senior Commissioner found
that she was a casual employee. I would add that, as defined in clause 6.4 of the Award, �part-time employee� means:-

�a permanent employee who is engaged by a particular employer on a regular and systematic basis for a sequence of
periods of employment and who is engaged to work on an average of less than 38 hours per week and receives
entitlements pro-rata.�

95 By clause 6.5 of the Award, a �casual employee� is defined as follows:-
�Casual employee means an employee who is engaged and paid as such but does not include employees within the
definition of part-time employee as defined in this clause, but may include an employee who is employed to replace
the proprietor or other permanent employee for a fixed period of employment.�

96 A �permanent employee� is defined to mean an employee other than a casual employee (see clause 6.2 of the Award).
97 There was no evidence that she intended to continue her �casual position� for the foreseeable future. There was evidence that

she needed to work however and that she had a mortgage and commitments to meet and further that she had reluctantly
accepted that her full-time employment be terminated. It was submitted that it should have been found that the Mr Twaddle
could lawfully, and not unfairly, have terminated the employment relationship in the near future and that the Senior
Commissioner should have:-

(a) Had regard to the fact that Ms Byrne was in breach of a positive duty to disclose to Mr Twaddle the �error�
as a relevant fact going to what Mr Twaddle�s state of mind might be in relation to the question of whether
he continued to employ Ms Byrne or not on a casual basis.

(b) Had regard to his own finding of Mr Twaddle�s perception that her heart was not in it or she did not seem
happy in her work, or her lengthy absences on sick leave (see pages 56 and 57 of appeal book No FBA 39 of
2002).

(c) Had regard to the fact that Ms Byrne�s casual employment was, in any event, likely to become unnecessary
because there would no longer be a requirement for it in Mr Twaddle�s business, given the existence of staff
who could perform the function which Ms Byrne was performing.

(d) Had regard to the fact the loss would therefore have been limited to the proper assessment of loss for the
casual shift on 6 February 2001 or that on 7 February 2001 less a discount for relevant contingencies.

98 In my opinion, the Senior Commissioner did not err in taking into account those matters. However, given that Ms Byrne was
offered work on an indefinite and regular basis, indeed a systematic basis within the words used in the definition of part-time
employee, of two days a week, just a few days before her employment was terminated, and further, given that the mistake
made by her was condoned and not acted upon in any disciplinary or other sense, I would have thought that six months was a
probable period of likely future service. Such a view is supported by the fact that Ms Byrne, by inference, wanted employment
to meet her commitments and that Mr Twaddle, through Mrs Salter, had sought only a short time before, a commitment for
12 months work from Ms Byrne. I would also add that the mere fact that there is a right under the Award to dismiss a casual
employee on one hour�s notice, is not evidence that that was intended by Mr Twaddle. For the reasons that I have expressed, a
contrary inference could and should have been correctly drawn on the balance of probabilities. The fact that the options offered
were all offered in the context of a commitment to employment were significant. The fact that the parties were content to
designate the position a �part-time casual position� and not a �casual position� also does not lead to a view that they
contemplated a short term period of employment. The inference, therefore, is that some lengthy term of employment was
contemplated by both parties (see the discussion of these issues in O�Brien v Perth Metalwork Co Pty Ltd (op cit) and
Bogunovich v Bayside Western Australia Pty Ltd (op cit) as I have already said). That is borne out, too, by the fact that Ms
Byrne should have been warned and given an opportunity to change her ways and that such a process would have taken some
time.

99 I would also add that even if relevant contingencies should provide for a discount, which, in my opinion, is doubtful given the
short period involved of six months, then such a discount would be negligible.

100 Further, however, I should add that the Commissioner�s duty is to make a finding of loss, and then assess compensation for
that loss and cap it for the purposes of the award of compensation. To do otherwise is to err (see Gilmore and Another v Cecil
Bros and Others 76 WAIG 4434 (FB) and Bogunovich v Bayside Western Australia Pty Ltd (op cit)).

101 For those reasons, I am not persuaded that there was an error in the finding of loss in this case on the grounds submitted. I do
not find that ground made out.

Mitigation of Loss
- Ground (5)
102 Growers Market Butchers v Backman (1999) 79 WAIG 1313 (FB) is authority for the proposition that a claimant under

s.29(1)(b)(i) of the Act is bound to mitigate her/his loss.
103 The submission was that the total sum earned for the six month period from 6 February 2001 less money earned from the

Mount Hospital Pharmacy was $8,812.80.
104 It was submitted that the Senior Commissioner erred in only deducting income earned on Tuesdays and Wednesdays by way of

mitigation and should have deducted more than the sum of $2,820.00. Accordingly, the order for compensation should have
been in the sum of $6,787.20.

105 I think that that the matter can best be resolved this way. Ms Byrne was employed on a contract that she worked for two days a
weeks on an indefinite basis, that is the contract of employment from which she was found to be unfairly dismissed. At the
time she had employment which continued on after her dismissal with another employer or other employers which needless to
say was subject to a contract or contracts of employment with her other employer(s).

106 Ms Byrne claimed compensation for the loss caused by her unfair dismissal by Mr Twaddle. That loss could be no more than
she had lost by losing two days a week employment by him at $300.00 per day. The unfair dismissal could cause no more loss
than that. That is the only loss which she was required to mitigate because that was the only loss which she could establish and
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for which she could claim compensation. Thus, to mitigate the loss she had to take reasonable steps. The reasonable steps she
had to take to mitigate the loss would more than likely involve her obtaining employment on those two days, Tuesday and
Wednesday, which had been the days which she worked whilst she was employed by Mr Twaddle. If, as a result of those
attempts, she obtained such employment then those monies earned by that employment could be applied in mitigation of her
loss and reduction of the amount of compensation which she might otherwise be awarded. That is the basis of the Senior
Commissioner�s reasoning and it is correct. The Senior Commissioner was right to decide so and right to award compensation
in the amount which he did based on that reasoning.

Grounds (8) and (9)
� Misconduct Relating to Preparation of Cytotoxic Clinical Trials
107 The question does not arise as to whether the mistake made in relation to the double dilution of the vial of cytotoxic medicine,

Herceptin, constituted a ground for summary dismissal for misconduct. It was not accounted by Mr Twaddle himself such a
ground as to warrant dismissal, nor was its failure to report or record it. He did not express that either such error or failure was
a reason for dismissal. Indeed, he said that he overlooked the mistake because mistakes are made.

108 It is trite to observe that the dismissal which must be determined to be unfair or not is the dismissal which actually occurred,
not a dismissal which might or might not have been effected for reasons which might or might not have been sufficient.

109 The Commissioner was required to determine whether the dismissal constituted an abuse of the employer�s right to dismiss
(see Miles and Others t/a Undercliffe Nursing Home v FMWU 65 WAIG 385 (IAC)). It is trite to observe that whether there
was an abuse of the employer�s right to dismiss or not depends on what was done and the reason or reasons therefore, not what
was not done.

110 The Senior Commissioner was not required to determine the effect of the alleged misconduct. There was no dismissal for that
alleged misconduct. Further, no dismissal was effected or disciplinary action was taken on the basis of the Herceptin error or
the failure to advise Mrs Salter or Mr Twaddle of the error or record it. Because these matters, too, were specifically not
referred to as reasons for the dismissal by either Mrs Salter or Mr Twaddle, and, in fact, the error was expressly said not to be a
reason for the dismissal, then it was open to find that that misconduct, if it were misconduct, was waived or condoned (see
Macken, O�Grady, Sappideen and Warburton �Law of Employment� 5th Edition, pages 219-220). That ground, for those
reasons, is not made out.

Finally
111 I have considered all of the grounds, all of the evidence and material and all of the submissions. For those reasons, there has

been no error in the exercise of the discretion as alleged established, and no ground of appeal has been made out.
112 For those reasons neither appeal is made out and I would dismiss both appeals.
COMMISSIONER J F GREGOR�
113 I have had the opportunity of seeing the Reasons for Decision of His Honour the President in both of these appeals. The

background to the matters, the findings of fact at first instance have been recited by His Honour and make it unnecessary for
me to further comment upon them.

Both of these appeals relate to the complaint that the Commission at first instance did not make proper use the benefit afforded
it at hearing therefore its discretion has miscarried.
Having reviewed all of the submissions on appeal I have reached the conclusion that none of the grounds have been made out in
that the Appellant in both cases has been unable to demonstrate that there has been any miscarriage of discretion, therefore there
is no need for the Full Bench to interfere with the findings of the Commission at first instance and I would dismiss both of the
appeals.

COMMISSIONER P E SCOTT:
114 I have had the benefit of reading the Reasons for Decision of His Honour, the President in this matter. I respectfully agree with

those Reasons except with regard to Ground 5 of FBA 39 of 2002. This Ground deals with Ms Byrne�s mitigation of loss
occasioned by the dismissal. Ms Byrne�s case was that as a result of the dismissal she sought to mitigate her loss by finding
alternative employment. She found such employment. I note that Ms Byrne already had employment every second Sunday
with McKenzie�s Chemist and this employment appears to have continued. Ms Byrne also found other employment.

115 Section 23A(6) of the Industrial Relations Act 1979 provides the Commission�s powers in respect of ordering an employer to
pay compensation. It refers to �compensation for loss or injury caused by the dismissal�.

116 In my view, as Ms Byrne found employment for the purpose of mitigating loss occasioned by the dismissal, it does not matter
whether the employment she found in those circumstances was on any given day of the week, or during particular hours or
shifts.

117 An employee who is employed under different circumstances, for example, 3 days per week on Monday, Tuesday, and
Wednesday, and whose employment terminates, may seek to mitigate that loss by gaining work on three days of the week,
whether they be the days that he or she previously worked or on other days. The loss caused by the dismissal might therefore
be mitigated in full or in part by the income earned on those days. A further example, perhaps more extreme, would be of an
employee who worked night shift prior to dismissal and upon dismissal finds employment on day shift. That employee would
still have obtained employment for the purpose of mitigating that loss. The circumstances which I have described in these
examples may not necessarily apply where an employee had for example two jobs, and in losing one job finds alternative
employment, but the income earned from employment the employee previously had which was additional to the job held which
was the subject of the dismissal would not be able to be used for the purpose of mitigating the loss. In Ms Byrne�s
circumstances, the income earned from the alternative employment found for the purpose of mitigating the loss occasioned by
the termination of her employment with Brian Twaddle, ought be used for the purpose of calculating her loss. It would only be
the income earned from the continuation of work every second Sunday at McKenzie�s Chemist which would not be considered
in the calculation of income for the mitigation of loss because that was income earned from employment Ms Byrne held even
while employed by Mr Twaddle.

118 On that basis, I find that the learned Senior Commissioner erred in applying to the calculation of loss only to income earned on
Tuesday and Thursday. Accordingly, I would uphold the appeal only in that regard and remit the matter to the learned Senior
Commissioner for calculation of loss.

THE PRESIDENT�
119 For those reasons the Full Bench dismissed the appeals.

Order accordingly
_________
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2002 WAIRC 07267
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES CATHERINE JOAN BYRNE, APPELLANT
- and -
BRIAN FERRALL TWADDLE T/A MOUNT HOSPITAL PHARMACY, RESPONDENT

CORAM FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
COMMISSIONER J F GREGOR
COMMISSIONER P E SCOTT

DELIVERED FRIDAY, 20 DECEMBER 2002
FILE NO. FBA 38 OF 2002
CITATION NO. 2002 WAIRC 07267
_________________________________________________________________________________________________________

Decision Appeal dismissed
Appearances
Appellant Mr A R Van Noort (of Counsel), by leave
Respondent Mr R W Richardson (of Counsel), by leave
_________________________________________________________________________________________________________

Order
This appeal having come on for hearing before the Full Bench on the 13th and 14th days of November 2002, and having heard Mr A
R Van Noort (of Counsel), by leave, on behalf of the appellant and Mr R W Richardson (of Counsel), by leave, on behalf of the
respondent, and the Full Bench having reserved its decision in the matter, and reasons for decision having been delivered on the
20th day of December 2002, it is this day, the 20th day of December 2002, ordered by the Full Bench that appeal No FBA 39 of
2002 be and is hereby dismissed.

By the Full Bench
(Sgd.) P.J. SHARKEY,

President.
_________

2002 WAIRC 07270
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES BRIAN FERRALL TWADDLE T/A MOUNT HOSPITAL PHARMACY, APPELLANT
- and -
CATHERINE JOAN BYRNE, RESPONDENT

CORAM FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
COMMISSIONER J F GREGOR
COMMISSIONER P E SCOTT

DELIVERED FRIDAY, 20 DECEMBER 2002
FILE NO. FBA 39 OF 2002
CITATION NO. 2002 WAIRC 07270
_________________________________________________________________________________________________________

Decision Appeal dismissed
Appearances
Appellant Mr R W Richardson (of Counsel), by leave
Respondent Mr A R Van Noort (of Counsel), by leave
_________________________________________________________________________________________________________

Order
This appeal having come on for hearing before the Full Bench on the 13th and 14th days of November 2002, and having heard Mr R
W Richardson (of Counsel), by leave, on behalf of the appellant and Mr A R Van Noort (of Counsel), by leave, on behalf of the
respondent, and the Full Bench having reserved its decision in the matter, and reasons for decision having been delivered on the
20th day of December 2002, it is this day, the 20th day of December 2002, ordered by the Full Bench that appeal No FBA 39 of
2002 be and is hereby dismissed.

By the Full Bench
(Sgd.) P.J. SHARKEY,

President.
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FULL BENCH�Appeals against decision of
Industrial Magistrate�

2002 WAIRC 07195
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS, APPELLANT
- and -
CARL AND SANDRA PERROTT TRADING AS C AND S PERROTT, RESPONDENT

CORAM FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
SENIOR COMMISSIONER A R BEECH
COMMISSIONER P E SCOTT

DELIVERED THURSDAY, 12 DECEMBER 2002
FILE NO/S. FBA 44 OF 2002
CITATION NO. 2002 WAIRC 07195
_________________________________________________________________________________________________________

Decision Appeal upheld; part of decision at first instance suspended and the matter remitted to the Industrial
Magistrate�s Court at Perth for assessment of the quantum of costs

Appearances
Appellant Mr T R Kucera (of Counsel), by leave
Respondent Mr O C Moon, as agent
_________________________________________________________________________________________________________

Reasons for Decision
THE PRESIDENT�

INTRODUCTION
1 This is an appeal brought pursuant to s.84 of the Industrial Relations Act 1979 (as amended) (but prior to the amendments

effected by the Labour Relations Reform Act 2002 came into operation) (hereinafter referred to as �the Act�) against part of the
decision of the Industrial Magistrate�s Court, constituted by His Worship Mr G Cicchini IM (hereinafter called �the Court�),
that decision having been given on 7 August 2002, in Claim No M 18 of 2002, being the dismissal of the complainant�s
(appellant�s) application for costs, and the relevant part of the whole of the decision finally disposing of the complaint before
the Industrial Magistrate�s Court at Perth (see Anderson v Pope (1986) 66 WAIG 1563 (IAC)), being paragraph 7 in the order
reproduced hereinafter.

2 This was a matter where the following orders were made by the Court (see page 111 of the appeal book (hereinafter referred to
as �AB�)):-

�1. All the alleged breaches, save that set out in clause 9(iv) of the amended particulars of claim, are proved.
2. The respondents shall pay to the claimant for disbursement to its member John Hayes the sum of

$6822.95 representing the total underpayment.
3. The respondents shall pay to the claimant pre-judgment interest in the sum of $1310.00.
4. The respondent shall pay to the claimant penalties in the total sum of $2035.00 constituted by a penalty of

$35.00 for each of the 51 proven allegations of underpayment and $250.00 penalty for the failure to provide
time and wages records.

5. The penalties are to be paid to the claimant.
6. The respondents are to pay to the claimant the sum of $293.40 being disbursements incurred by the claimant

in bringing this claim.
7. There is no order as to costs.
8. The claim is otherwise dismissed.�

3 The appeal is against the refusal to make an order for costs, and the grounds of that appeal are contained in the appeal book
(see pages 2 and 3 (AB)).

4 All of the alleged breaches were proven, except one, and all were heard and determined together. The amount found to have
been underpaid was an amount of $6,822.95. There were 52 proven breaches of which 51 related to specific underpayments.
The other related to a failure to produce time and wages records.

5 On the issue of costs, the appellant sought to recover the same on the grounds that the respondent had frivolously or
vexatiously defended these proceedings, it being argued that in the light of the authorities there was no possible prospect of
success.

APPLICATION TO ADDUCE NEW EVIDENCE
6 The respondent applied to adduce new evidence upon the hearing of this application. The evidence sought to be adduced was

evidence of discussions about settlement at a pre-trial conference convened on 25 February 2002 by the Clerk of the Court and
attended by the parties and/or their representatives.

7 It was not in issue before the Full Bench that s.45B(8) of the Local Courts Act 1904 (as amended) applied at first instance and
that it forbade the admission of and rendered inadmissible evidence of what occurred at the pre-trial conference, in the Court.

8 S.45B(8) of the Local Courts Act 1904 (as amended) reads as follows:-
�Subject to subsection (9), evidence of anything said or done or any admission made at a pre-trial conference is not
admissible in any court.�

9 S.45B(9), which relates to evidence admissible for the punishing of disobedience or evidence relating to the commission of any
offence committed at a pre-trial conference, has no relevance to this appeal.
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10 I should observe that the evidence therefore sought to be adduced as new evidence upon this appeal was not adduced at first
instance and could not have been adduced at first instance. It follows that, pursuant to s.49(4) of the Act, and within the
principles laid down in FCU v George Moss Ltd 70 WAIG 3040 (FB), that evidence could not be adduced as new evidence
because:-

(a) It was available at first instance.
(b) It was inadmissible at first instance and could not have been accepted.
(c) For that reason, it could not have changed the result in any way.

11 Further, even if s.45B(8) did not provide as it does, I would not think that the Court should admit evidence of discussions
which might properly be accounted as discussions �without prejudice� directed to the settling of the matter, or to attempts to
settle the matter.

12 For those reasons, I agreed with my colleagues to dismiss the application to adduce new evidence.
FINDINGS

13 The findings of the Industrial Magistrate were, as I summarise them, as follows:-
(a) The claim for payment of disbursements in the sum of $293.40 was not contested.
(b) The appellant in written submissions increased its claim for costs to $6,800.00.
(c) S.83(3) of the Act provided, at the material times, as follows:-

�In proceedings under this section costs shall not be given to any party to the proceedings for the service of
any legal practitioner or agent of that party unless, in the opinion of the industrial magistrate�s court, the
proceedings have been frivolously or vexatiously instituted or defended, as the case requires, by the other
party.�

(d) The appellant had not been wholly successful and one of the claims was successfully resisted.
(e) The evidence in relation to that issue was inextricably mixed up with the evidence going to other issues in dispute.
(f) Although it is undeniable that the pivotal issue in the matter was that of whether Mr Hayes was an employee, it

nevertheless was the case that the respondent raised other issues, including promissory estoppel and set-off, which
were not clear cut either in fact or in law, and, in fact, were open to argument.

(g) The fact that the respondent did not succeed on those issues does not of itself expose the respondent to costs.
(h) In those circumstances, it cannot be said that the defence raised by the respondent was manifestly groundless.
(i) The respondent did not frivolously or vexatiously defend these claims.

BACKGROUND, ISSUES AND CONCLUSIONS
14 The appellant organisation, the Construction, Forestry, Mining and Energy Union of Workers (hereinafter referred to as �the

CFMEU�), an organisation of employees within the meaning of s.7 of the Act, alleged at first instance that the respondent
intermittently employed its member, Mr John Hayes, as a builder�s labourer from June 1995 to 11 May 2001.

15 The CFMEU contended, and it was later conceded, that Mr Hayes� employment during the period 15 August 1993 to 11 May
2001 was governed by the C & S Perrott Industrial Agreement No AG 191 of 1997 (hereinafter referred to as �the
agreement�). Clause 8 of the agreement required that the agreement was to be read wholly in conjunction with the Building
Trades (Construction) Award 1987, No 14 of 1978 (hereinafter referred to as �the award�).

16 A number of breaches were alleged against the respondent employer. These, as alleged, were failures to pay a site allowance,
failure to pay correct redundancy entitlements and failure to pay accrued sick leave, daily allowance for fares and travelling,
the correct rate for work performed on rostered days off, as well as failure to pay the correct amount for presenting for work,
failure to pay the proper proportion of leave and annual leave on termination, non-payment of wages on public holidays, and
failure to provide time and wages records as requested.

17 At first instance, by the outline of the defence, it was asserted, inter alia, on behalf of the respondent that Mr Hayes was a sub-
contractor and not an employee, and that the agreement did not therefore apply to his employment by the respondent. What
occurred at the hearing is expressed in the reasons for decision at page 41 (AB).

18 The Industrial Magistrate found, in his conclusion, that the evidence overwhelmingly indicated, based on the indicia referred to
in detail in the reasons for decision, that Mr Hayes was an employee of the respondent. It was therefore not surprising that the
concession which was made, was made in respect of the Burswood Casino Convention Centre job, one of the sites on which
Mr Hayes worked. The Industrial Magistrate observed:-

�I cannot understand why the issue was not conceded in respect of his work preceding that job, given that the
circumstances surrounding his work prior to the Burswood Casino Convention Centre job were exactly the same.
Nothing changed. If he was an employee during the Burswood job he was surely an employee beforehand.�

19 On a fair reading of the evidence, that is an obvious finding.
20 The learned Magistrate went on to conclude that Mr Moon conceded the applicability of the award and the agreement during

the course of his final submission (see pages 128 and 129 of the transcript at first instance). Even if that had not occurred the
Court found that the evidence overwhelmingly indicated that the respondent was engaged on construction work and that all the
work performed by Mr Hayes for the respondent was on-site work in connection with the erection, repair, renovation or
maintenance of buildings which he performed as a bricklayer�s labourer, a classification within the award. His Worship went
on to find that the agreement was, according to its terms, binding upon the appellant and the respondent.

21 That concession was made by Mr Moon after all of the witnesses for both sides gave evidence.
22 Mr John Hayes and Mr Rodney Patrick Eric Reynolds gave evidence on behalf of the appellant, and each of the respondents,

Mr Carl Anthony George Perrott and Mrs Sandra Lee Perrott, and two bricklayers employed by the respondent at the material
times, Mr Stephen Peter Berndes and Mr Mark Jason Mills, gave evidence on behalf of the respondents.

23 In the end, all of the alleged breaches were found to have been proven except that constituted by the allegation of a failure to
comply with what I will call the �last on first off requirement�.

24 The amount of underpayments was ordered to be paid, as was interest. The application for an order for party and party costs
was dismissed, as I have observed.

25 S.83(3) of the Act is the relevant sub-section as I have said.
26 In this case, the appellant was represented at first instance by a legal practitioner according to the record.
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27 His Worship considered the application for an order for costs against the respondent hereto, in the sum of $6,800.00.
28 The question, as His Worship expressed it, was whether the proceedings had been so frivolously or vexatiously defended that

the order ought to have been made in that the defence was so obviously untenable that it could not succeed.
29 The appellant�s argument was that the evidence of the respondent meant that they must always have been aware that Mr Hayes

was an employee; that the documentary evidence before the Court showed that the advice received by respondent suggested
that the appellant would succeed in his claim, but, notwithstanding that, that the respondent�s defended the claim.

30 The submission was that they had defended the claim when the defence had no factual basis to support it and was manifestly
groundless. The claims as to overpayments, it was submitted, had the same flaws.

31 For the respondent, it was submitted that costs should only be awarded in extreme cases; that the defence was not ill-founded
or recklessly pursued, nor was it bedevilled by poor representation. It was further submitted for the respondent that the
payment of an �all in� rate gave rise to a genuine and legitimate belief that the respondent had not acted contrary to the award.

32 The Court found that the claims were not frivolously or vexatiously defended, and did so for the following reasons:-
(a) That the claims were not wholly successful in that one was successfully defended.
(b) That the evidence in relation to that issue ((ie) the issue in the successfully defended claim) was inextricably mixed

with the evidence going to other issues in dispute.
(c) That the pivotal issue in the proceedings was whether Mr Hayes was an employee, but other issues were raised.
(d) However, other issues were raised and these included promissory estoppel and set-off which were open to

argument.
(e) That the respondent did not succeed on those issues does not expose it to costs.

33 The principle is clear. S.83(3) of the Act did not enable an order for costs to be made unless, as in this case, the claim was
frivolously or vexatiously defended.

34 It was frivolously or vexatiously defended if the words of the test laid down by Barwick CJ in General Steel Industries Inc v
Commissioner for Railways (NSW) and Others [1964] 112 CLR 125 at 129 was applied. The test was expressed by His Honour
as follows:-

�� The test to be applied has been variously expressed: �so obviously untenable that it cannot possibly succeed�;
�manifestly groundless�; �so manifestly faulty that it does not admit of argument�; �discloses a case which the
Court is satisfied cannot succeed�; �under no possibility can there be a good cause of action�; �be manifest that to
allow them� (the pleadings) �to stand would involve useless expense�.�

35 The Industrial Appeal Court referred to that judgement in WABLPPU v Clarke and Another (1996) 76 WAIG 4 and referred
also to Transport Workers Union of Australia, Industrial Union of Workers, WA Branch v Tip Top Bakeries (1994) 58 IR
22 with approval.

36 Those cases are also authority for the proposition that the award of costs or a decision not to award costs is a discretionary
matter. The principles laid down in House v The King [1936] 55 CLR 499 apply to this appeal. However, an appeal court is
naturally slow to interfere with the exercise of judicial discretion in a matter relating to costs. The discretion in relation to costs
is an extremely wide one (see Rendell Holdings Pty Ltd as Trustee of the Holl Family Trust t/a T & H Holl and Son v Athans
and Taylor t/a Athans Taylor (WA Supreme Court (FC) (unreported)) delivered 15 November 1989 (Appeal No 26 of 1989)).

37 In this case a number of things were clear:-
(a) On 20 December 2001, Mr Kim Richardson, the Industrial Relations Manager of the Master Builders Association of

WA, the organisation of employers advising the respondent, made an offer in writing, not expressed to be without
prejudice, to the abovenamed appellant organisation. However, significantly, it was accepted in that letter that there
was a basis for the claim which implicitly recognised the existence of an employer-employee relationship in my
opinion.

(b) On a fair reading of all of the evidence, there was no basis for any belief or opinion on the part of the respondent
that Mr Hayes was a sub-contractor and the Magistrate�s finding that the evidence was overwhelming was not
criticised and could not have been properly criticised in submissions before the Full Bench.

(c) There is ample authority in this Commission on the test to determine whether a person is an employee or an
independent contractor, or, specifically, an employee (see WA Builders� Labourers, Painters and Plasterers Union
of Workers v R B Exclusive Pools Pty Ltd t/a Florida Exclusive Pools (1997) 77 WAIG 4, ABLF v P B and
K A Brajkovich Pty Ltd (1990) 71 WAIG 23, United Construction Pty Ltd v Birighitti (2002) 82 WAIG 2409 and
Augustyn v Vistadale Pty Ltd as trustee for the Ranger Family Estate t/a Ranger Contracting (2002) 82 WAIG 939,
and the cases cited by the Full Bench in all of those authorities).

(d) The fact that Mr Hayes was by occupation a builder�s labourer, which was never denied, makes it almost impossible
to account him a sub-contractor and it is difficult to understand why such a belief could ever have been reasonably
held.

(e) Mr Moon correctly conceded, at first instance, that there was no basis for such a belief, that the only basis ever
claimed by the respondent to exist for the view that he was a sub-contractor was that he had an ABN number.

(f) That latter feature on its own could not and did not constitute evidence on its own that Mr Hayes was a sub-
contractor in the face of all of the other evidence, as the late concession correctly recognised.

(g) As expressed to the Court at the commencement of the case, the claim turned on this point for the most part.
(h) On a fair reading of all of the evidence, the letter of Mr Richardson and Mr Moon�s correct concession on late

instructions, it is clear that Mr Hayes was an employee at all material times, and the defence on that basis was so
obviously untenable and manifestly groundless that it could not succeed.

(i) Further, the evidence in relation to the successfully defended claim relating to seniority was not and could not be so
inextricably mixed with the other issues in dispute that they could not have been defended on the limited basis on
which the seniority claim for redundancy was ultimately successfully defended.

(j) The alleged failures to comply with the agreement, which were all made out, were related to obligations under the
agreement which did not depend on or relate to the �seniority� in employment of Mr Hayes for their success or
failure.

(k) Next, the appellant was successful in all claims except one out of 53. To deny costs on that basis was, in my
opinion, wrong given the overwhelming success of the appellant. Put another way, it was wrong to decide that there
should, all other things being equal, be no order for costs in relation to 52 successful claims when only one claim
failed, and that was said to constitute a ground for refusing to order costs.
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(l) Further, the Court erred in taking into account matters of promissory estoppel which were not raised in relation to
the merits but in mitigation.

(m) In any event, the alleged over-payments raised as a defence to the claim constituted a defence given the significant
authority in this Commission on that point, which was also manifestly baseless, as was the whole of the defence and
defences raised to the successful claim (see on this point James Turner Roofing Pty Ltd v Peters (2002) 82 WAIG
765 (FB) and the authorities cited therein).

38 Finally, for all of those reasons, the defence of this matter was entirely vexatious and frivolous and should have been so found.
It followed too that, for all of those reasons which I have expressed above, the exercise of the discretion at first instance to
deny an order for costs to the appellant miscarried, and the appellant has so established. I say that this occurred within the
principles laid down in House v The King (op cit). I say also that the discretion miscarried to the extent that it warranted the
intervention of the Full Bench, notwithstanding the wide discretion which the Court at first instance has in costs.

39 Thus, it entitles the Full Bench for those reasons, and by making the findings which I have said should have been made, to
substitute the exercise of its discretion for that of the Industrial Magistrate at first instance. I would do so. I would uphold the
appeal. I would suspend the order (paragraph 7) made at first instance and remit the matter to the Industrial Magistrate�s Court
at Perth for assessment of the quantum of costs and to otherwise deal with the matter according to law and these reasons.

40 I would issue a minute to reflect the orders which I have proposed above.
SENIOR COMMISSIONER A.R. BEECH�
41 I have had the advantage of reading in draft form the Reasons for Decision of His Honour the President. I am able to state quite

shortly my reasons for agreeing that the appeal should be upheld.
42 In his Reasons for Decision at AB 65, his Worship stated as a reason for dismissing the claim for costs that it must be borne in

mind that the claimant has not been wholly successful. His Worship there refers to the unsuccessful claim of the union that
Clause 15 - Seniority of the award was breached. His Worship states that the evidence in relation to that issue was inextricably
mixed with evidence going to other issues in dispute. The appellant�s first ground of appeal states that the learned Magistrate
placed too much weight on that issue.

43 While it was correct to say that the appellant was not wholly successful, the appellant was successful in the other 52 breaches
alleged. Therefore, although the appellant was indeed not wholly successful, it was only in one out 53 claims. As a proportion
of the claims made, that is significant.

44 Moreover, of those 52 all but one related to claims of underpayments under the award, the success of which were contingent
upon Mr Hayes being an employee. As to the alleged breach in which the appellant had not been successful, the nature of the
evidence before him is revealed in the Reasons for Decision. In dismissing the union claim in relation to Clause 15, his
Worship dealt with the requirements of Clause 15(4) of the award. He held that it does not dictate seniority in re-engagement
amongst those retrenched at the same time. Rather, it gives preference and priority as against others who are not former
employees. Further, on the facts as his Worship found them to be, he held that Mr Perrott attempted to contact Mr Hayes for
re-engagement but was, despite repeated attempts, not able to contact him by telephone as was the custom and therefore re-
engaged Mr Mills instead.

45 With great respect to his Worship, the evidence in relation to Clause 15 was not evidence which was inextricably mixed with
evidence going to other issues in dispute. Although it was necessary for Mr Hayes to be an employee in order for the award
clauses to be applicable to his employment, once the necessity to prove that he was an employee fell away, the evidence
needed to establish a breach of Clause 15 was quite separate.

46 This can be illustrated by reference to the evidence. The evidence of Mr Reynolds did not go to the issue of seniority. The bulk
of the evidence of Mr Hayes, Mr Perrott and Mr Berndes did not go to the issue of seniority. Possibly half of Mr Mills�
evidence did go to the issue of seniority, however, none of Mrs Perrott�s evidence went to the issue of seniority. In that context
it does not seem inaccurate to say that the point to be proven in relation to the alleged breach of Clause 15 was a minor point in
comparison with the points in issue regarding Mr Hayes� status as an employee and the evidence on the point was marginal.
Accordingly, I have not been able to see that the evidence in relation to Clause 15 of the award was inextricably mixed with
evidence going to other issues in dispute. In my view, his Worship fell into error in finding to the contrary. At the least, if the
status of Mr Hayes as an employee had not been in dispute, the evidence of Mr Reynolds and Mrs Perrott would not need to
have been given and neither would the bulk of the evidence of Mr Hayes, Mr Berndes and Mr Perrott.

47 For those reasons, I find that the appellant has made out this ground of appeal. As to the defence of the respondent in relation
to those 52 breaches, I agree that the defence that Mr Hayes was not an employee simply could not have succeeded. Even if it
can be fairly said that the legal distinction between an employee and a contractor can at times be difficult to draw, on the facts
in this matter the defence that Mr Hayes was not an employee could not have succeeded and should not have been pursued. It
was frivolous to do so. In my view the appeal should be upheld and the matter remitted to the learned Magistrate for an
assessment of costs in proportion to the breaches alleged and which have been found proven.

48 The final point I wish to make is that the test to be applied is, as his Worship correctly observed, the test set out in s.83(3) of
the Industrial Relations Act 1979 which provides the requirement to determine whether the proceedings have been frivolously
or vexatiously instituted or defended, as the case requires, by the other party. The respondent�s arguments before his Worship
that costs ought not be awarded except in extreme cases state an incorrect test. The respondent�s arguments and the authorities
the respondent referred to which his Worship included at AB 64, referred to the test to be applied by the Commission when it
exercises its jurisdiction under s.23 of the Act. It goes without saying that the Industrial Magistrate�s Court is not the
Commission. While the principle that costs should only be awarded in extreme cases may form part of the background against
which the Industrial Relations Act 1979 as a whole may be viewed, the submissions of the respondent before his Worship on
this point were, with respect, not relevant.

COMMISSIONER P E SCOTT�
49  I have had the benefit of reading the Reasons for Decision of His Honour, the President and of the Senior Commissioner. I

agree that the appeal be upheld for the reasons given by them. I also agree that the matter ought be remitted to His Worship for
an assessment of costs in proportion to the breaches proven.

THE PRESIDENT�
50 For those reasons, the appeal is upheld. Paragraph 7 of the decision at first instance is suspended, and the matter is remitted to

the Industrial Magistrate�s Court at Perth for assessment of the quantum of costs and for the Court to otherwise deal with
matters of costs according to law and the reasons for decision herein.

Order accordingly
_________
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2002 WAIRC 07214
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS, APPELLANT
- and -
CARL PERROT AND SANDRA PERROTT TRADING AS C AND S PERROTT, RESPONDENT

CORAM FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
SENIOR COMMISSIONER A R BEECH
COMMISSIONER P E SCOTT

DELIVERED THURSDAY, 12 DECEMBER 2002
FILE NO/S. FBA 44 OF 2002
CITATION NO. 2002 WAIRC 07214
_________________________________________________________________________________________________________

Decision Appeal upheld; part of decision at first instance suspended and the matter remitted to the Industrial
Magistrate�s Court at Perth for assessment of the quantum of costs

Appearances
Appellant Mr T R Kucera (of Counsel), by leave
Respondent Mr O C Moon, as agent
_________________________________________________________________________________________________________

Order
This appeal having come on for hearing before the Full Bench on the 19th day of November 2002, and having heard Mr T R Kucera
(of Counsel), by leave, on behalf of the appellant and Mr O C Moon, as agent, on behalf of the respondent, and the Full Bench
having reserved its decision on the matter, and reasons for decision being delivered on the 12th day of December 2002, it is this day,
the 12th day of December 2002, ordered as follows:-

(1) THAT appeal No FBA 44 of 2002 be and is hereby upheld.
(2) THAT that part of the decision at first instance appealed against, namely paragraph 7 of the said decision, be

and is hereby suspended and the matter be and is hereby remitted to the Industrial Magistrate�s Court at Perth
for assessment of the quantum of costs and to otherwise deal with the matters of costs herein according to law
and the reasons for decision of the Full Bench.

By the Full Bench
(Sgd.) P.J. SHARKEY,

President.

COMMISSION IN COURT SESSION�Matters dealt with�
2002 WAIRC 07138

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING AND KINDRED

INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH & OTHERS,
APPLICANTS
v.
BHP BILLITON IRON ORE PTY LTD & OTHER, RESPONDENTS

CORAM COMMISSIONER S J KENNER
COMMISSIONER J H SMITH
COMMISSIONER S WOOD

DATE MONDAY, 2 DECEMBER 2002
FILE NO/S. APPLICATION 1646 OF 2002
CITATION NO. 2002 WAIRC 07138
_________________________________________________________________________________________________________

Result Direction issued
Representation
Applicants Mr D Schapper of counsel
First Respondent Mr R Lilburne of counsel
_________________________________________________________________________________________________________
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Direction
HAVING heard Mr D Schapper of counsel on behalf of the applicants and Mr R Lilburne of counsel on behalf of the first
respondent the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby directs�

(1) THAT evidence in chief in this matter be adduced by way of signed witness statements which will stand as the
evidence in chief of the maker. Evidence in chief other than that contained in the witness statements may only be
adduced by leave of the Commission.

(2) THAT the applicants and second respondent file and serve upon the first respondent any signed witness
statements upon which they intend to rely by 23 December 2002 with copies of any documents referred to by the
maker of the witness statement annexed thereto.

(3) THAT the first respondent file and serve upon the applicants and second respondent any signed witness
statements upon which it intends to rely by 20 January 2003 with copies of any documents referred to by the
maker of the witness statement annexed thereto.

(4) THAT the parties file and serve any witness statements in reply by 24 January 2003.
(5) THAT the applicants and respondents file and serve an outline of submissions and any list of authorities upon

which they intend to rely no later than 2 days prior to the date of hearing.
(6) THAT the parties have liberty to apply on short notice.

(Sgd.) S.J. KENNER,
[L.S.] Commission in Court Session.

_________

2002 WAIRC 07187
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING AND KINDRED
INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH & OTHERS,
APPLICANTS
v.
BHP BILLITON IRON ORE PTY LTD AND ANOTHER, RESPONDENTS

CORAM COMMISSION IN COURT SESSION
COMMISSIONER S J KENNER
COMMISSIONER J H SMITH
COMMISSIONER S WOOD

DATE WEDNESDAY, 11 DECEMBER 2002
FILE NO/S. APPLICATION 1646 OF 2002
CITATION NO. 2002 WAIRC 07187
_________________________________________________________________________________________________________

Result Application for variation of directions refused
Representation
Applicants Mr D Schapper of counsel
First Respondent Mr R Lilburne of counsel
_________________________________________________________________________________________________________

Reasons for Decision
1 The Commission in Court Session issued directions in this matter dated 2 December 2002. Those directions involved the

programming of the filing and service of witness statements and other matters.
2 Counsel for the applicants by letter dated 4 December 2002, pursuant to the liberty to apply, seeks a variation to the directions

in essence on the grounds that it is said that the directions issued are unfair and unreasonable in terms of the time frames for
the parties to file and serve their witness statements. The applicants seek a direction that there be simultaneous filing of witness
statements on 23 December 2002, with witness statements in reply being filed on 20 January 2003.

3 The first respondent was invited to respond to the applicants� proposed variation which it did by letter from its solicitors dated
5 December 2002.

4 We have considered this matter. We are not of the view that the directions of 2 December 2002 are either unfair or
unreasonable. The Commission notes that the present application was filed by the applicants on 1 October 2002, over two
months prior to the directions issuing. The applicants� solicitor requested the matter be listed for a directions hearing on
17 November 2002 that was not listed until 2 December 2002, at least in part because of counsel�s unavailability.

5 Furthermore, the parties to these proceedings have been aware for some time, that the Commission in Court Session was
proposing to list this matter for hearing for some days in the week commencing 28 January 2003. Indeed, the applicants have
from the earliest stage of these proceedings, sought a hearing date at about this time. On this basis, the Commission was
entitled, given the time the application has been on foot, to assume, as a relevant consideration, that by 2 December 2002, with
hearing dates in January 2003, the parties would be well progressed in their preparations for the hearing.

6 As to the issue of simultaneous filing of witness statements, the award making proceedings in application A2 of 2001, as the
first respondent rightly points out, involved not only an application for a new award, but also a counter proposed new award. In
that matter, it was regarded as appropriate by the Commission that the most expeditious manner of dealing with evidence was
through simultaneous filing of witness statements. That is not the position in this application. It is the applicants and the second
respondent who are moving the Commission for an order in their favour.

7 For these reasons, the application to vary the directions is refused.

_________
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2002 WAIRC 07233
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING AND KINDRED
INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH & OTHERS,
APPLICANTS
v.
BHP BILLITON IRON ORE PTY LTD AND ANOTHER, RESPONDENTS

CORAM COMMISSION IN COURT SESSION
COMMISSIONER S J KENNER
COMMISSIONER J H SMITH
COMMISSIONER S WOOD

DATE TUESDAY, 17 DECEMBER 2002
FILE NO/S. APPLICATION 1646 OF 2002
CITATION NO. 2002 WAIRC 07233
_________________________________________________________________________________________________________

Result Direction issued
Representation
Applicants Mr D Schapper of counsel
First Respondent Mr R Lilburne of counsel
_________________________________________________________________________________________________________

Direction
HAVING heard Mr D Schapper of counsel on behalf of the applicants and Mr R Lilburne of counsel on behalf of the first
respondent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby directs�

1. THAT each party shall give an informal discovery which shall include any documents referring to workplace changes
introduced by the first respondent as a consequence of the making of the Iron Ore Production and Processing (BHP
Billiton Iron Ore Pty Ltd) Award 2002 by serving its list of documents by 31 December 2002.

2. THAT inspection of documents shall be completed by 14 January 2003.
(Sgd.) S.J. KENNER,

[L.S.] Commission in Court Session.

____________________

2002 WAIRC 07218
HOSPITAL SALARIED OFFICERS� AWARD 1968

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES HOSPITAL SALARIED OFFICERS ASSOCIATION OF WESTERN AUSTRALIA (UNION OF

WORKERS), APPLICANT
v.
ROYAL PERTH HOSPITAL AND OTHERS, RESPONDENTS

CORAM COMMISSION IN COURT SESSION
CHIEF COMMISSIONER W S COLEMAN
SENIOR COMMISSIONER A R BEECH
COMMISSIONER P E SCOTT

DATE MONDAY, 16th DECEMBER 2002
FILE NO. P 39 OF 1997
CITATION NO. 2002 WAIRC 07218
_________________________________________________________________________________________________________

Result Application granted in part
Representation
Applicant Mr D Hill and with him Ms C Thomas
Respondent Mr G Edwards and with him Mr M Taylor
_________________________________________________________________________________________________________

Reasons for Decision
THE COMMISSION IN COURT SESSION�
The Application
1 This is an application to amend the Hospital Salaried Officers� Award 1968 (No. 39 of 1968) (�the Award�) in respect of the

classification structure as it applies to clinical psychologists, to enhance the entry and exit points in respect of clinical
psychologists on the basis of increased work value. The amended Schedule B to the application was filed on 28 June 2001 and
seeks to amend the Award with effect from 18 August 1997, the date the application was filed.
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2 The amended schedule seeks to amend Schedule A of the Award so as to provide a new subclause (5) with definitions and
grading structure for clinical psychologists as follows�

�(5) Employees engaged as Clinical Psychologists shall be graded, classified and paid in accordance with the
following�

GRADE SALARY
Equivalent salary level and point

in clause (3) of this schedule

Clinical Psychologist Registrar � Grade 1 Level 6 point 1
Level 6 point 3

Clinical Psychologist � Grade 2 Level 7 point 3
Level 8 point 1
Level 9 point 1
Level 10 point 1

Senior Clinical Psychologist � Grade 3 Level 10 point 2
Level 11 point 1
Level 11 point 2

Senior Clinical Psychologist � Grade 4 Level 12 point 1
Level 12 point 2
Level 12 point 3

Consultant Clinical Psychologist � Grade 5 Class 1

DEFINITIONS
CLINICAL PSYCHOLOGIST REGISTRAR � GRADE 1
CHARACTERISTICS
This level provides for the newly qualified Clinical Psychologist Registrar who is initially inexperienced in the practice of
the profession but who is immediately capable of providing a clinical psychology service.
Under the approved professional supervision of a more senior Clinical Psychologists, the Clinical Psychologist Registrar
exercises independent judgement concerning the selection and application of established principles, methods and
techniques commensurate with professional development and experience.
ACADEMIC REQUIREMENTS
The officer must possess an approved Masters degree in Clinical Psychology, or an approved equivalent qualification,
eligibility for registration with the Psychologists� Board of Western Australia as a Psychologist and be in approved
supervision for the specialist title �Clinical Psychologist�. *
GENERAL FEATURES OF DUTIES
1. Undertakes psychological assessment and intervention with individuals and systems in accordance with
psychological principles.
2. Provides advice to multi-disciplinary service teams as requested.
3. Undertakes approved research and evaluation.
4. Contributes to disciplinary and multi-disciplinary service teams.
5. Receives supervision and undertakes such duties as are necessary for achieving registration with the
Psychologists� Board of Western Australia as a Clinical Psychologist.
* Registration procedures must be completed on appointment.
CLINICAL PSYCHOLOGIST � GRADE 2
CHARACTERISTICS
This level provides for the Clinical Psychologist who has a thorough knowledge of the methods, principles and practices
of the profession.
Under general to limited direction the officer has an ability to practice psychology with a high degree of initiative and
depth of experience.
ACADEMIC REQUIREMENTS
Approved Masters degree in Clinical Psychology or approved equivalent qualification and eligibility for registration with
the Psychologists� Board of Western Australia with the specialist title �Clinical Psychologist�. *
GENERAL FEATURES OF DUTIES
1. Organises and undertakes psychological assessment and intervention with individuals and systems.
2. Provides consultant advice to multi-disciplinary service teams.
3. Undertakes programme development, evaluation and research.
4. Provides advice on issues and policy within the employing agency.
5. Contributes to staff development and training.
* Registration procedures must be completed on appointment.
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SENIOR CLINICAL PSYCHOLOGIST � GRADE 3
CHARACTERISTICS
This level provides for the Clinical Psychologist recognised as an expert in a major area of professional practice.
At this level the Clinical Psychologist is considered to be independent and work would not normally be reviewed on
matter of professional judgement.
The individual would be expected to maintain his/her professional development at an advanced level in an area relevant to
his/her specialist area.
ACADEMIC REQUIREMENTS
Approved Masters degree in Clinical Psychology or an approved equivalent qualification and eligibility for registration
with the Psychologists� Board of Western Australia with the specialist title �Clinical Psychologist�. *
GENERAL FEATURES OF DUTIES
1. Organises and undertakes psychological assessment and intervention with individuals and systems in relation to

complex issues requiring expert knowledge.
2. Provides expert consultation.
3. Undertakes programme development, evaluation and research.
4. Provides advice on issues and policy within the employing agency.
5. Contributes, at an advanced level to the training of Clinical Psychologists and other professionals.
* Registration procedures must be completed on appointment.

SENIOR CLINICAL PSYCHOLOGIST � GRADE 4
CHARACTERISTICS
This level provides for the Clinical Psychologist, recognised as an authority in a major field of clinical psychology
practice in Western Australia.
At this level the Clinical Psychologist would work independently, initiate significant contribution to clinical practice and
act as a expert consultant at advanced level.
Professional standing would be demonstrated by contribution to clinical practice, completion of research or training
projects, departmental reports or publication of papers assessed as contributing significantly to the development of
psychological practice.
ACADEMIC REQUIREMENTS
Approved Masters degree in Clinical Psychology or approved equivalent qualification and eligibility for registration with
the Psychologists� Board of Western Australia with the specialist title �Clinical Psychologist�. *
GENERAL FEATURES OF DUTIES
1. Initiates, organises and undertakes psychological assessment, interventions, projects and programmes requiring

the highest levels of experience, judgement and competence with individuals and organisational systems.
2. Provides expert consultation as an authority in the specialist area.
3. Develops and contributes significantly to clinical practice and/or research and evaluation.
4. Provides highly expert advice on issues and policy across the public sector.
5. Initiates, organises and provides high level education and training programmes to address current needs of

psychological practice within the public sector.
* Registration procedures must be completed on appointment.

CONSULTANT CLINICAL PSYCHOLOGIST � GRADE 5
CHARACTERISTICS
This level provides for the Clinical Psychologist recognised as a leading authority in a specialist area of clinical
psychology practice in Western Australia.
At this level the Clinical Psychologist would take responsibility for clinical practice in a specialist area and/or research
and act as an expert consultant at a highly specialist level.
Professional standing would be demonstrated by significant contribution to psychological practice, initiation of research
or teaching projects and/or contribution to professional policy and practice.
The Clinical Psychologist would offer professional leadership in the specialist area.
ACADEMIC REQUIREMENTS
Approved Masters degree in Clinical Psychology or approved equivalent qualification and eligibility for registration with
the Psychologists� Board of Western Australia with the specialist title �Clinical Psychologist�. *
GENERAL FEATURES OF DUTIES
1. Provides leadership and highly expert advice regarding Clinical Psychology services in the specialist area in

Western Australia.
2. Provides expert consultation regarding the application of clinical psychological practice to health service

providers in Western Australia.
3. Directs significant programmes of clinical practice and/or research.
4. Contributes to health services policy development.
* Registration procedures must be completed on appointment.
Note:  Progression from Clinical Psychologist Registrar � Grade 1 to Clinical Psychologist � Grade 2, shall be
automatic on achieving the Academic requirements for Clinical Psychologist � Grade 2.
Progression from Grades 2, 3 and 4 shall be subject to and in accordance with, guidelines agreed between the Union and
the Employer, from time to time.�
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3 Currently, the Award does not provide a separate structure for clinical psychologists or any other calling. The classification
structure currently contained within the Award provides�

- a monolithic structure for employees other than those within �Specified Callings and Other Professionals�. This
structure sets out levels 1 to 12, with a varying number of increments within each level.
The only callings specifically referred to in that structure are medical typist and medical secretary, for whom
there are definitions and provision for a medical terminology allowance;

- a monolithic structure for employees in �Specified Callings and Other Professionals�. Clinical psychologist is
one of 25 such callings listed. The only calling dealt with separately is that of engineer, and in that a separate
subclause defines �experienced engineer� and the relevant qualifications. The structure sets out levels 3/5 to 12,
with varying numbers of increments, and a paragraph describes only the entry points to the structure according
to academic years of qualifications. There is no prescription regarding movement between the levels or from
one increment to the next.

4 The Award appears to allow the employer to determine the duties of and qualifications required for any position and, subject to
the qualifications for entry into the salary structure, the level for any position. Subclause 3(c) provides that �the employer and
the applicant shall be responsible for determining the relevant acceptable qualifications for appointment for the callings
covered by this subclause and shall maintain a manual setting out qualifications.� The current structures and arrangements for
the classifications of clinical psychologists are set out in correspondence between the parties in March 1992 (Exhibit A2,
Volume 1, documents B 12 and B 13). This sets out arrangements for classification criteria for levels 6 and 7/8, the
characteristics, the relevant academic requirements and the general features of duties.

5 The application seeks to insert into the Award salaries schedule the same types of prescription for those positions and beyond
them to add new grades.

6 The granting of the application would mean that definitions of new grades of clinical psychologists and their classification
structure would be uniquely provided for in the Award, whereas other specified callings and professions have no such
definition and structure, with the exception of definition of �experienced engineer�.

7 The effect of the granting of the application would be as follows�
(a) to prescribe definitions, grades and levels for clinical psychologists;
(b) Clinical Psychologist Registrar (Grade 1) would enter the scale at the same point as currently applies (ie level

6/1), however, the second increment would be level 6.3 rather than level 6.2. There would be no third increment
as currently applies. The effect would be to reduce by 1 year the time taken to reach the top of the level.
Clinical Psychologist Registrar (Grade 1) would be restricted to a person who has completed and satisfied the
educational requirements of the Psychologists Registration Board and is undertaking 2 years� supervised
practice prior to achieving recognition as a registered Clinical Psychologist.

(c) The current Senior Clinical Psychologist, described administratively, but not in the Award, would become
Clinical Psychologist (Grade 2), and instead of entering the scale at level 7.1 and moving through 5 increments
to level 8.2, would enter at level 7.3, have increments to levels 8.1, 9.1 and 10.1, skipping levels 8.2 and 9.2.
There would be automatic progression from Grade 1 to Grade 2 upon satisfaction of the registration
requirements of the Psychologists� Registration Board.

(d) The creation of new classifications of�
(i) Senior Clinical Psychologist (Grade 3) encompassing Levels 10.2, 11.1 and 11.2.
(ii) Senior Clinical Psychologist (Grade 4) encompassing Levels 12.1, 12.2 and 12.3.
(iii) Consultant Clinical Psychologist (Grade 5) at Class 1. (The Award currently makes no provision for a

classification of Class 1 although the enterprise bargaining agreement PSA AG 1 of 2002 provides
Classes 1 to 4).

Progression to Grades 3, 4 and 5 would be in accordance with procedures to be determined between the parties,
according to the schedule of claim. The applicant says that the Department of Health�s existing criteria
progression guidelines from the existing level 6 to level 7/8 constitute a useful starting point for discussion.
Disputes regarding appropriate classification levels will be dealt with in accordance with the Dispute Settlement
Procedure under the Award and the Enterprise Bargaining Agreement, with provision for an application to the
Public Service Arbitrator pursuant to s.80E(2) if necessary.

The Applicant�s Submission
8 According to the Clinical Psychology - Work Value Document 1998 (Exhibit A1), prepared by the HSOA Clinical Psychology

Negotiating Committee in support of the application, �Clinical Psychologists are trained as �Scientist Practitioners� in
recognition of the very strong links with the academic and scientific discipline of psychology. They are professionals who�

� are trained in a scientist-practitioner approach to changing human behaviour and thereby use techniques with proven
scientific effectiveness�, using �scientific research and statistical analysis�. They have �a thorough understanding of
varied and complex psychological theories� and �the ability to formulate and respond to both complex disorders and to
novel problems, generating interventions based on this solid knowledge base�. They �are skilled in the use of
psychological tests, behavioural observations and clinical and diagnostic interviewing. These skills are used to assess
psychiatric disorders, specific aptitudes and cognitive deficits, personality, social functioning, adaptive behaviours and
psychological issues pertaining to physical illnesses.� They also �act as consultants and so work with and through others
to bring about change of the individual, group, family, hospital or agency settings.�

9 The applicant says that for at least 10 years, the work of clinical psychologists has been under valued, and that there have been
significant changes in their work and skills, and in the context and environment in which that work is performed. It says that
these changes constitute increases in work value which meet the Work Value Principle.

10 The applicant says that�
�At its core, this application is for the reclassification of all Clinical Psychologist positions covered by the Award � (by)
seek(ing) to create new classification bands for the various classes of Clinical Psychologist positions.� �It does so by
using existing salary points under the Award.�

(Applicant�s Principle 10 Statement, paragraphs 9-11)
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11 The history of the issue of the classification structure for clinical psychologists was addressed by the applicant in detail,
providing copies of correspondence and documentation exchanged between the parties over the last decade. This history
includes that in 1990, there were 14 clinical psychologists� positions in hospitals and these were covered by the Award.
However, the vast majority of clinical psychologists in the public health sector were employed under the Public Service Award
1992 (No. PSAA 4 of 1989) and were employees of the Commissioner of Health in respect of psychiatric and mental health
services. This changed after the Full Bench decision regarding union coverage (76 WAIG 1673), and now, all clinical
psychologists within the public health sector, within public hospitals and health services, including those formerly employed
by the Commissioner of Health, but excluding those covered by the Graylands Selby-Lemnos and Special Care Health
Services Award 1999 (No. PSAA 1 of 1999), are covered by the Award.

12 In the early 1990s, it was intended that a working party be established to address the issues now sought to be resolved by this
application. Those issues included the attraction and retention of allied health professionals, including clinical psychologists.
One mechanism for addressing this issue was to have the classification structures revised. The applicant says that
notwithstanding the establishment of a working party, the issues have not been resolved.

13 In 2001, an Allied Health Taskforce on Workforce Issues was established with the support of the Departments of Health and
Disability Services. Its purpose was to investigate and address issues related to shortages in the allied health workforce (see
Exhibit 2A, Volume 1, C12 and C13). The Taskforce was to address issues affecting attraction and retention of health
professionals including clinical psychologists, but not to deal with classification structures. The issues of attraction and
retention and of the classification structure have still not been resolved, according to the applicant.

14 The applicant refers to the decision of the New South Wales Industrial Relations Commission (in Health and Community
Employees Psychologists (State) Award, [2001 NSWIRC 302]) which provided an improved career structure for psychologists
and clinical psychologists, and it says that in addressing that issue, the NSW Commission addressed attraction, retention and
career structure problems for those professions.

15 The claim for retrospectivity is said to be based on the lengthy negotiations which the parties engaged in. The applicant says
that the respondents refused to agree to the claim or to make any counter proposal. The applicant says this justifies the
consideration of retrospectivity.

16 The applicant addressed Principle 10 of the Statement of Principles and noted that the application is restricted to the public
health sector and persons classified and employed under the Award. Part of the history of industrial coverage of clinical
psychologists is dealt with by the Full Bench in its decision pursuant to s.72A (76 WAIG 1673) in respect of Award and
constitutional coverage of professional, administrative, clerical, technical and supervisory employees employed in mental
health services, and at Graylands Selby-Lemnos Special Care Health Services. There is currently an award to which the
applicant and The Civil Service Association of Western Australia Incorporated are parties. The applicant has sought from the
employer an undertaking that the outcome of this matter would apply to clinical psychologists employed at Graylands Selby-
Lemnos and, at the time of the hearing, the employer had indicated that it would consider the matter when this decision is
known.

17 The applicant says that there is no history of linkage or flow-on of wage increases from clinical psychologists in the public
sector to private sector awards and, in any event, Mr Hill for the applicant says that none is employed by a private hospital to
provide clinical psychology services. In the main, those in the private sector operate in independent private practice. On this
basis, the applicant says there is little prospect of flow-on. The applicant also says that if the claim is granted, it would not
create any precedent on the basis that it is the particular circumstances, educational requirements, registration procedures and
classifications which sets this group of professionals apart.

18 As to the cost of the claim, the applicant says that it has been difficult to obtain accurate information from the employers with
respect to precise numbers of clinical psychologists and the levels at which they are currently paid. In the applicant�s
estimation, though, there are 135 positions involved and estimates that the cost would be $540,000, and some employees
would gain additional increments over time. The applicant says that this is not a significant cost in the context of the state
economy or the national economy. The claim does not have a significant impact given the size of the clinical psychology
workforce in the Western Australian public sector. It is also not significant in the overall public health budget of $1.8 billion.
The Health Department�s Annual Report for 1999 - 2000 indicates that there are approximately 21,500 FTE�s in the public
health sector which, the applicant says, demonstrates that this group is a small one within that sector.

19 In respect of the issue of attraction and retention of clinical psychologists, the applicant says that this fits within the general
thrust of the Structural Efficiency Principle and that by virtue of the work value changes that have occurred within the
profession, by addressing career structure issues through work value, there would be a flow-on effect in terms of retaining
numbers of clinical psychologists, particularly in senior and specialists positions. The applicant says that attraction and
retention issues are consequential upon the provision of a proper career structure, with recognition of the work value increases.

20 The Ministerial Task Force on Mental Health � March 1996 (Exhibit A 2, Volume 2 tab F1) which addressed the issues for the
mental health workforce generally, noted that there would be increasing difficulty in attracting and maintaining the appropriate
staff resources. Some of the factors contributing to the loss of the workforce were limited salary increments, and loss of career
structure with the abolition of senior psychologists� positions within the Health Department. These were positions of Principal,
Deputy and Assistant Principal Clinical Psychologists. The relative absence of clinical career structures and structures for
clinicians having both designated management and clinical roles, the absence of recognition of acquired specialist clinical
skills with associated salary and position increments, and the absence of a right of private practice were identified as issues
which needed to be addressed. These issues were identified again in 1997 and 2000. It was also noted that the focus to date had
been on psychiatrists and mental health nurses as there were shortages in those professions. The Mental Health Reforms in
Western Australian � the Report of the Government Reform Programme, October 2000 recognised that �the major difficulty in
this field is the retention of senior clinicians�. The report also noted that �current awards restrict salary and many experienced
practitioners find private practice more attractive�. There is said to be a serious shortage of senior clinical psychologists,
particularly within the child and adolescent services and services for older people. The report goes on to note �work with the
Metropolitan Mental Health Service to create several positions for experienced and highly skilled clinical psychologists will
provide clinical leadership and contribute to the development of expertise among the clinical psychologists work force�. The
applicant says that for the past four years, the Mental Health Division has been saying that there is a need to create these
positions, yet they have not been created. These positions were to provide specialist advice and assistance and have a role in
teaching in their respective specialist areas within the Mental Health Division.

21 The �major depletion of senior clinical psychologists in the workforce of the Health Department� is said to have lead to
difficulties in providing adequate supervision and monitoring of standards of practice and in the training and supervision of
more junior staff. From December 1991 to August 1996, 40 senior clinical psychologists left the Mental Health Service of the
Health Department. It is noted that the ratio of senior clinical psychologists to other clinical psychologists has declined from
1.9 to 1 in 1997 to 0.7 to 1 in 1998.
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22 The applicant says that the lack of a proper career structure, with more senior positions, has resulted in clinical psychologists
moving into management, policy and research areas across the public sector. A further 20 per cent of experienced practitioners
are said to have left the public sector to enter private practice over the last 3 years.

23 As to the operation of criteria progression, the applicant says that it is acknowledged by the employers that there is a lack of
criteria progression for level 6 which needs to be addressed. The ratio or numbers of level 6 and level 7/8 or senior positions
needs to be addressed.

24 The Work Value Document deals with a range of issues including the claimed increased work value; the prevalence of mental
health problems in the community; the demand for clinical psychology skills; increasing co-morbidity (the occurrence of more
than one clinical disorder with a principle diagnosis at the same time); the effectiveness of treatment by clinical psychologists;
research and innovations in diagnosis and treatment; the aging of the community; specific areas of increased work value in
particular areas of practice; recruitment and retention, and suggestions for change.

25 The Work Value Document notes particular areas of specialisation, and sets out the conclusion of various reports and surveys
as to the prevalence of mental health issues and the role played by clinical psychologists in dealing with them. These include
reference to research that demonstrates that 20 per cent of older persons residing in the community were experiencing
significant depressive symptoms warranting intervention. It was also reported that there were significant levels of depression
and a 20 per cent prevalence at 80 years of age to Alzheimer type dementia. A 1997 survey reported that clinical psychologists
have been involved in internationally recognised research about the mechanisms underpinning psychiatric disorders, and the
practice of evidence�supported effective treatments. In respect of mental health problems involving children, adolescents and
youth, the Work Value Document noted that the 1996 Western Australian Child Health Survey found that 18 per cent of
children were identified as having a mental health problem; half of those were serious enough to warrant professional
intervention, however, less than two per cent of them were seen by the Child and Adolescent Mental Health Services. It was
noted that unresolved psychological problems can later develop into other psychological issues in adulthood.

26 The Work Value Document also reported that the 1989/1990 National Health Survey demonstrated a high demand for clinical
psychology services, with 43,000 Australians consulting a psychologist over a 2 week period, requiring some
63,000 consultations.

27 The treatments provided by clinical psychologists were described by the Work Value Document as being very cost effective.
The utilisation of clinical psychology services are said to have resulted in a reduction in the utilisation of costly medical
services, medications and reduced in-patient bed days. Interventions that have been developed or implemented by clinical
psychologists can have a major impact on the physical and psychiatric health of individuals. Such psychological treatments as
Cognitive Behaviour Therapy (�CBT�), interpersonal psychotherapy, family systems interventions, and brief and long term
psychodynamic interventions are said to have proven efficacy. Disorders such as clinically severe anxiety disorders (including
obsessive � compulsive disorder and post-traumatic stress disorder), depressive illness, chronic pain syndromes, eating
disorders, chronic personality disorders, substance misuse, and the management of symptoms associated with schizophrenia
are all able to be treated by psychological treatments. Not only is there cost effectiveness in treatment by clinical psychology
but the 1989 review of �The Efficacy of Clinical Applications of Psychology: An Overview of the Research�, an English
report, also supported the �conclusion that children and adolescents who receive treatment fare better than those who are not
treated or are treated via other means than psychological therapies and that psychological therapies are the treatment of choice�
for the adolescent age group. A 1997 report regarding YouthLink emphasised the cost effectiveness of community based
clinical psychology services for youth in dealing with �such problems as suicidal behaviour, chronic self harming behaviour,
substance abuse, depression, offending and sexual abuse issues�. Many of the psychological therapies developed for a range of
conditions in the adolescent group are said to have been adapted for the elderly population.

28 The Work Value Document claims that the responsibilities of clinical psychologists have increased considerably since the mid
to late 1980s, with the profession becoming �more fully established�, and providing �highly specialised and autonomous
mental health services to individuals across all developmental stages�. It says that �the profession provides amongst other
things, specialist diagnostic and complete psychobiosocial assessments, treatment services in areas as complex and diverse as
psychotic illness, severe personality disorders, and co morbid disorders�. In addition to providing treatment to patients, clinical
psychologists have been increasingly called on by psychiatrists to provide additional diagnostic information, to assist with
diagnosis of complex cases. Clinical psychologists are said to be �especially trained and skilled in the use of specialist
psychological and neuropsychological tests that can only be validly interpreted by psychologists and no other mental health
profession. These tests are being continually revised.� One such test is the Wechsler Adult Intelligence Scale (�WAIS�) which
was said to have been revised again in 1997. The Work Value Document asserts that �Clinical Psychologists are the only
mental health profession which has the depth of psychometric and empirical training, and consequently, the responsibility of
reliably and validly applying and interpreting tests essential to the effective and ethical mental health practice�.

29 Clinical psychologists are also said to have an increased role by taking direct primary responsibility for interventions with
patients.

30 There is a continual expansion of psychological knowledge providing data for the efficiency and effectiveness of discrete focus
psychological interventions and long term psychotherapy.

31 The Western Australian Institute of Psychotherapy Research (�WAIPR�) established a programme in late 1997 to provide the
community with a �clinically oriented and practical (research) resource�. Its main aim is �to provide excellence in the clinical
management of adult psychiatric disorders within the public mental health service�. It conducts research in conjunction with
other institutions such as the Departments of Psychology and of Psychiatry at the University of Western Australia with other
public sector mental health programmes.

32 According to the Work Value Document, clinical psychology also has an increased role �in teaching and informing other
professions of evidence-based developments in treatment for mental health disorders�. These professions include medical
officers, psychiatric registrars, mental health nurses and social workers, in areas such as those relating to �suicidal and
chronically self harming individuals, and psychological treatment of depression, anxiety, social phobia, obsessive �
compulsive disorder, eating disorders and substance abuse disorders�.

33 The applicant claims that there is evidence of the profession of clinical psychology �taking the greatest role and responsibility
in the development of a number of new and innovative services and approaches to service delivery�, such as in areas of youth
mental health and neuropsychological predictive testing. The development of YouthLink was cited as an example of �service
delivery being targeted to improve access to services to the most marginalised and at-risk young people�.

34 There is reference to developments in improving treatments and service delivery in Aboriginal mental health.
35 Clinical psychologists are said to engage in continual improvement activities associated with knowledge of clinical

assessments and interventions, understanding research methodology and analysis.
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36 There is also reference to the legal accountability of clinical psychologists in respect of civil action regarding claims of
professional incompetence. The Psychologists� Board of Western Australia considers that effective supervision of Clinical
Psychologist Registrars includes acceptance of legal responsibility by the supervisor where a �provisionally registered
(clinical) psychologist is not yet competent or responsible�.

37 The Work Value Document claims that whilst clinical psychologists are often grouped with �allied health� professionals for
administrative purposes they differ markedly from those others. They have �extensive training in the theoretical and conceptual
understanding of mental health problems, the correct diagnosis and clinical evaluation of these problems and of effective
management and treatment�. It is said, though, that the training of allied health professionals is geared towards general
medical, general health or general community problems, with short electives in mental health. On this basis, clinical
psychologists are said to be the only mental health profession, other than psychiatry, with complete post-graduate training in
the area of mental health.

38 Clinical psychologists have a minimum of six years� full time university training, requiring a Masters degree, plus two years�
mandatory professional supervision under the auspices of the Psychologists� Board of Western Australia, the state registration
authority. This two years supervision period has increased from one year. The additional year was said to have been required
due to the increasing complexity of the work, and the substantially increased body of knowledge in the profession. It is said
that, increasingly, more students are completing a Doctorate of Psychology, which involves an additional year of training at
university, or a PhD in Clinical Psychology, which adds a further two years to their formal university training. The applicant
sees this as providing a very high level of specialist competence which it says is acknowledged by private health insurance
companies. Post-graduate training programmes are established and accredited by the Australian Psychological Association. It
is also a mandatory requirement of the Australian Psychological Society and the Psychologists� Board of Western Australia
that all clinical psychologists adopt the ethical code of professional standards of conduct.

39 The Work Value Document has listed and described a range of innovations in specific areas of increased work value, being
in�

� child adolescence and youth;
� neuropsychology;
� adults;
� mental health problems in medical conditions.

The Applicant�s Evidence
40 The applicant called a number of witnesses who gave evidence of various aspects of the increased work value claimed within

the Work Value Document. These witnesses described what they saw as the changes in the work performed by clinical
psychologists and the context and environment in which it is performed in the Western Australian public health system. The
Commission had the benefit of receiving evidence from senior clinical psychology practitioners, psychiatrists, and academics.
The evidence that they provided was of the following issues and changes to the practice of clinical psychology in the public
health sector in the last 10 to 15 years�

� The increasing prevalence of mental health problems in the community including co-morbidity;
� the demand for clinical psychologists� skills, including or resulting in increasing departures from the Health

Department into private practice;
� significant developments in assessment and diagnostic tools and treatments in a range of areas including adults,

children and adolescents, Aboriginal people, the elderly, and into general medical/surgical fields e.g.
gynaecology, obstetrics, pain management.

� Developments in the working environment include�
- Working within multi-disciplinary teams, sometimes with clinical psychologists heading those teams

or the services;
- Working in hospitals, nursing homes, and community services and in the homes of patients;
- Increasing substance abuse, increased longevity of the population, HIV/Aids, chronic disease brought

about by behavioural factors etc.
- Cost effectiveness and efficacy of treatment, having a benefit to the community and often

supplementing or replacing the need for medical interventions.
� Clinical psychologists being trained in empirical methods, in undertaking research, understanding research

methodologies and analysis, making great developments beyond that expected of normal progress within a
profession;

� Senior clinical psychologists moving to private practice therefore placing a greater load of supervision on
students and junior professionals;

� Increased training requirements imposed for registration, including an extra year of supervision for registration
as a clinical psychologist thereby recognising the increased demands and complexity of the role;

� Increasing specialisation into areas of gerontology, child and adolescent, neuropsychology etc.;
41 In addition to the evidence in respect of these matters which a number of witnesses referred to, the witnesses also made useful

comments in respect of other matters.
42 Professor Paul Martin, Professor of Psychology at the University of New England, Armidale, New South Wales and Head of

the School of Psychology, and President of the Australian Psychological Society since October 2000, noted that clinical
psychology and psychiatry are the only professions which have mandatory post-graduate studies and training at university
degree level, being the basic minimum level of qualifications. The clinical psychologist�s post graduate qualifications are
higher than those of medical practitioners. Another significant change for typical clinical psychologists was that they have
overall responsibility for assessment, diagnosis and treatment of the patients they see. Prior to the 1990s, those responsibilities
were usually with the medical persons such as a psychiatrist.
Under cross examination Professor Martin acknowledged that there had been changes in respect of other professional
specialities but that his comments were related particularly to clinical psychology. Professor Martin said that training and
supervising of students and of other allied health professionals had always been a role of clinical psychologists. However, there
has been an increase in this work because the balance of the workforce has changed with there being more junior and less
senior people. The supervision involved is across a broader range of skills and domains than previously. This is particularly
difficult because the senior people who went through their training before clinical psychology was involved in those domains,
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are required to re-learn their job rather than refer back to their training in respect of those matters. The trend for clinical
psychologists to become involved in assessment and treatment commenced prior to 1989 but has continued and increased.
Preventative health enhancement involvement had largely arisen from the 1990s.

43 Dr Anthony Mander is a Director of the Division of Clinical Neurosciences based at Royal Perth Hospital. He was a member
of the Psychologists Registration Board between 1996 and 1999. He says that although clinical psychologists are not trained in
clinical diagnosis as understood by medical practitioners, they are trained to produce a detailed formulation of an individual�s
problems which is sufficient to enable the practitioner to instigate an effective individualised treatment package using
psychological principles. Hence, although it is different to the �medical model� approach, it could be said to be a
complementary diagnostic and treatment procedure. Clinical psychologists are involved in the �development of effective,
rigorously evaluated, focused psychological treatments� and �operate with a degree of independence far in excess of other
�allied health professions��. Dr Mander noted that clinical psychologists are in short supply and are easily able to successfully
establish private practices. This creates difficulties in the retention of top quality clinical psychologists in the mental health
delivery system.

44 Dr Peter Cotton, a clinical psychologist in independent practice for the past eight years and the Director of Communications on
the Board of Directors on the Australian Psychological Society, said that there has been a rapid expansion in clinical treatment
outcomes research particularly over the last ten years. This has established that specialised psychological treatments are at least
as efficacious as medications in treating most types of depression and anxiety disorders; are more cost effective over the longer
term due to lower relapse rates; and that severe depressive and anxiety disorders are probably most optimally treated through a
combination of both psychological and pharmacological treatments. This upsurge in clinical outcome research has
progressively filtered through and influenced training programmes in clinical psychology. He noted that clinical psychologists
in independent practice earn average incomes that are substantially higher than the public sector counterparts. Dr Cotton was
not cross examined.

45 Dr Andrew Page, Senior Lecturer and Director of Clinical Psychology Training and Deputy Head of the Department of
Psychology at the University of Western Australia, dealt with the changes to the period of training, and the options for clinical
psychologists with no corresponding change in salary levels. He referred to the restructure of the training programme
conducted by the Department of Psychology at the University of WA, so that there was an integrated four year course of study
under the combined degree of Master of Psychology Clinical/Doctor of Philosophy. He says that there is pressure from the
profession of Clinical Psychology to enhance the training levels, commencing at the increased skill level required of newly
graduated and senior clinical psychologists. There have also been increased levels of responsibility and skills exercised by
clinical psychologists. This is evidenced by the increase in restrictions placed on students who have been supervised during
their training by clinical psychologists. There has been a marked increase in refusals to accept placements of junior students
over the last five years, due to the level of experience required of those students and the level of responsibility expected of
clinical psychologists being greater than the previous years.
He says that the requirement for versatility and adaptability has increased in the last 10 years, as have specialisations and the
growth and training programmes for these specialisations. In Dr Page�s opinion, the skill-based level of responsibility, extent
of versatility and adaptability, and cost effectiveness of the work of clinical psychologists have increased qualitatively, and
these changes are not reflected in the salary structure. Dr Page was not cross examined.

46 Dr Bill Douglas, senior clinical psychologist employed at Fremantle Hospital gave evidence that there has been a paradigm
shift in the assessment and treatment skills of psychologists and he cites as examples chronic pain and disability management.
He says that this represents a substantial new development in providing psychological treatment for patients with physical
health diagnosis rather than mental health diagnosis. He says that as a result of these developments, clinical psychologists
working in areas such as pain management are now expected to be familiar with a range of scientific literature largely of a
medical nature and to be familiar with the psychological characteristics of all forms of pain disorder. He says the area of
chronic pain is relatively new, and up to 30 years ago, had no medical specialisation. Dr Douglas says that the level of
responsibility for clinical psychologists working the area of pain management has been increased substantially in the last
decade, as they are working more independently in a hospital environment, often receiving referrals direct from medical
specialists and general practitioners rather than through pain specialist colleagues. Historically, psychologists had been viewed
as technicians supplying services under the supervision and directorship of doctors, but this is not currently the case with
clinical psychologists working in pain clinics in Western Australia. Dr Douglas was not cross examined.

47 Dr Deborah Wilmoth, Manager of the State Forensic Health Service, says that the expectations of clinical psychological
services in Western Australia have changed significantly over a short period of time. She refers to clinical psychologists in
North America having parity status with psychiatry in all areas of practice in most states. She says some of the change which
has occurred in North America and the UK has not had time to develop in Western Australia and that psychologists have had
to increase their range of knowledge of expertise without changes in their training here. She says that in Western Australia and
the rest of Australia, training programmes are changing to reflect the actual practice of clinical psychologists. Those changes in
the nature of the work include a wide range of interventions in physical, behavioural and cognitive change. Literature has
acknowledged the relationship between psychological stress and physical illness, thus requiring more from clinical
psychologists. Dr Wilmoth was not cross examined.

48 Sheryl Pope, Associate Professor of Psychology and Co-ordinator of the Post-Graduate Clinical Psychology programme at the
Edith Cowan University, was previously employed as chief clinical psychologist at King Edward Memorial Hospital.
Associate Professor Pope gave evidence of significant changes in the roles and responsibility of clinical psychologists,
especially in the perinatal mental health. She says that the assessment and treatment skills provided by clinical psychologists
are being increasingly sought and relied upon by other health practitioners for conditions/disorders that were once considered
to be within the domain of medical practitioner and/or psychiatrist. In the past 10 to 15 years many women and their partners
have been referred for psychological assessment, treatment and preventative strategies in respect of perinatal mental health
relating to reproductive and obstetric medicine.

49 Dr David Merryweather, senior clinical psychologist with the North Metropolitan Health Authority, gave evidence that since
the early 1990s there has been increased emphasis on maintaining mental health clients in the community with less intensive
medical interventions. He gave evidence as to a number of other conditions such as personality disorders, especially borderline
personality disorders, being dealt with in community based services as opposed to in-patient treatments. There were cost
savings associated with clinical psychologists providing their expertise in this area. Clinical psychologists take on the primary
therapist role in dealing with a range of circumstances including identifying high risk individuals and managing their risk
behaviours. Due to funding difficulties, community mental health clinics have significantly narrowed their intake criteria so
that only clients with severe and/or acute psychiatric disorders (often dual diagnosis) are accepted for treatment. Therefore,
clinical psychologists� case loads can be defined as �difficult, complex cases requiring highly specialised and intensive
intervention�. He referred to a landmark case in the Northern Territory in 1998 where the ability of clinical psychologists to
assess, diagnose and provide expert opinions on post-traumatic stress disorder was recognised.
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Dr Merryweather gave evidence of significant increase in the incidence of dual diagnosis disorders arising in the last 10 years
with the increase in availability and diversity of illegal drugs. He also gave evidence that another area of expertise developed
with the last 10 to 12 years was Eye Movement Desensitisation and Reprocessing.
There also have been changes in the cultural context of the work of clinical psychologists with the influx of refugees from
regions including Baltic States and the Middle East where, because of the circumstances and experiences of those people,
particular approaches have had to be adopted.
Dr Merryweather gave evidence that there had been several examples in the North Metropolitan Health Service where the
policy had been to not approve criteria progression for clinical psychologists in the levels 6 and 7/8.
Dr Merryweather said that other health professionals had also been impacted upon by the process of maintaining mental health
clients in the community, with less intensive medical interventions, but that clinical psychologists have probably been
impacted upon more because of the particular clients that are now being dealt with in the community.
Dr Merryweather works as part of a multi-disciplinary team generally overseen by psychiatrists but in quite a number of cases
there is joint management with a psychiatrist.
Dr Merryweather says that in 1992 he took the primary therapist role with some clients, and that these related more to anxiety
disorders.
He also said that there are a lot more of borderline personality disorder cases which are part of his responsibility these days.
Also in 1992, he had responsibility to deal with personality disorder cases but in a limited way and that it would probably be
the psychiatrist who has primary responsibility. He believes that that responsibility has now shifted because of the kinds of
treatment clinical psychologist are able to offer due to the new techniques they have developed, including assessment tools
such as CBT, which have been refined and applied to a broader range of clients problems. He says that there has been a real
shift in the kind of techniques that have been developed, which is innovative, not merely evolutionary change.
Dr Merryweather gave evidence that for example the Wechsler Memory Scale had been revised in the last 4 years to say that it
now incorporated subtests and measures some additional functions. He was able to use his pre-existing skills in respect of the
Wechsler Memory Scale without being retrained because of his pre-existing skills but he did have to receive some supervision
from a fellow clinical psychologist with someone more familiar with the test to be able to use it effectively.

50 Dr Christine Lawson-Smith, a psychiatrist employed within the health system and Clinic Head at Avro Clinic, gave evidence
that during her time as a psychiatric registrar and a consultant over 13 years, she has noticed a change in the work of clinical
psychologists including a considerable increase in the volume of the work. Part of this is due to a reduction in in-patient
treatments and because patients have more complex problems complicating their psychiatric disorders. Dr Lawson-Smith says
that this has meant that diagnostic issues have been clouded, and she has had to ask a clinical psychologist to undertake more
psychological testing. Clinical psychologists have had a much more difficult case load to deal with because of the complexity
of cases often associated with illicit substances, alcohol abuse and related problems. She also identified that in-patient bed
times in places like Graylands have been cut and the clinical psychologists have less time at their disposal to deal with multiple
and difficult problems. Dr Lawson-Smith was not cross examined.

51 Dr Gary Groth-Marnat, Senior Lecturer in the M.Psych/Ph.D. Clinical Health Psychology programme at Curtin University, has
undertaken private practice focussing on behavioural and medicine interventions, general psychotherapy, and clinical
neuropsychology. Dr Groth-Marnat provided an unsigned witness statement. However, before he could sign the statement, he
moved to the United States of America. Accordingly, he was unable to sign his statement, nor was he available for cross
examination.
He referred to the increase in formal and informal qualifications of clinical psychologists since 1989 and the tightening of
requirements for the M.Psych and the increase to two years of supervised experience. He also noted the increased
responsibilities of clinical psychologists, the increase in the quality of work undertaken by them, the versatility and multiplicity
of skills utilised by clinical psychologists.
Dr Groth-Marnat commented on an area of expertise for many clinical psychologists, being the ability to perform
neuropsychological assessment which is particularly crucial for clinical psychologists working in rehabilitation, substance
abuse, neurological, and psychiatric settings. He discussed the changes collectively in the quality and quantity of work as
constituting �a quantum leap�.

52 Lynette Clayton is a clinical psychologist in private practice, who left the Health Department Psychiatric Service in 1987, and
has conducted her own business since. In addition to evidence of developments including in assessment and treatment,
Ms Clayton gave evidence of an increase in report writing for legal cases where clinical psychologists are regularly used as
expert witnesses, that this role has more and more been outsourced to people in the private sector with special expertise. This
area of work is not only relevant to the Health Department clinical psychologists but to other public service clinical
psychologists such as those in Family and Children�s Services and the Sexual Assault Referral Centre.
Ms Clayton says that since 1987, the Australian Psychology Society and the Psychologists� Board have set supervision and
practice standards, and have differentiated specialities within the profession.
Ms Clayton also gave evidence that previously the Health Department clinical psychologists section dealt mainly with
�neurotic clients, it now had increasing cases of multi-morbidity, involving more people with multi-problem families�. Ms
Clayton gave evidence of where she had been dealing with one untrained counsellor who made a referral to another agency
where the client had already been referred to four public agencies dealing with the same family. She also referred to other
agencies like Kinway, Anglicare, and Relationships Australia that are trying to provide similar services.
Ms Clayton also referred to clinical psychologists being in charge of youth services areas where they not only administrate but
also supervise those services.

53 Jennifer Griffiths is the Unit Manager of YouthLink Inner City Mental Health Service at Royal Perth Hospital and she has held
that position since 1995. YouthLink was formerly known as Troubled Youth Support Service in which Ms Griffiths worked as
a clinical psychologist until 1995 when she was appointed co-ordinator.
Ms Griffiths gave evidence of advances in clinical psychological treatments to address mental health disorders and conditions
which were previously considered to be treatable only by medication or otherwise untreatable. CBT has received significant
recognition through the National Health and Medical Research Council Clinical Practice Guidelines for the treatment of
depression in young people as opposed to previously being treated by medication and, in some cases, by electroconvulsive
therapy. There have also been developments in treatment approaches to highly complex disorders such as psychosis and
borderline personality disorder. Increases in drug induced psychosis amongst young people are now being increasingly treated
by clinical psychologists utilising their evidence-based treatments for first episode and early psychosis. They did not have this
role 10 years ago. In addition, a disorder which typically manifests itself during adolescence is borderline personality disorder,
and the treatment approaches known as Dialectical Behaviour Therapy and Schema-focus Therapy have been developed for
this purpose. These treatments are said to be �specifically and primarily the domain of Clinical Psychology�.
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Ms Griffiths also gave evidence of the development of the clinical psychologist�s role in addressing needs of special risk
populations, such a marginalised youth and Aboriginal people, in the last 10 years. This has required the adoption of new and
culturally appropriate strategies. The clinical psychologists have had to work with a number of agencies and at different levels
including schools, the juvenile justice system and families.
This requires increased training and a research role for clinical psychologists in this area. Issues dealt with in government and
non-government youth oriented organisations include suicide and self harming, depression, anger management and stress, as
they apply to young people.
In response to the evidence to be given by Professor George Lipton, that management positions in the Mental Health Unit of
YouthLink having only been held by clinical psychologists, Ms Griffiths referred to a reclassification of the position of Co-
ordinator level 7 to Manager level 9 in 1998. Ms Griffiths said that a central criterion in the job description of the position is to
be a clinical psychologist. Ms Griffiths says that this reclassification acknowledges the increased work value which has
occurred in the profession.
Further, Ms Griffiths says that the nature and status of the advances in mental health treatment within the profession of clinical
psychology �are of a qualitative nature far beyond the degree of advancement to be expected, or which could be predicted
within a ten year span.� She refers to the notable areas of change such as Dialectic Behaviour Therapy in dealing with
Borderline Personality Disorder, and the use of CBT for young people with depression. Ms Griffiths was not cross examined.

54 Margaret Jones, senior clinical psychologist and Co-ordinator at Warwick Clinic, gave evidence of a paradigm shift in the
knowledge and treatment in respect of childhood psychological problems in the past 10 years. She says that little was known
prior to the early 1990s about childhood psychological disorders including the carry-over of such disorders into adulthood,
however a number of long term studies emerged in the last 10 years. In addition, there have been new assessment tools
developed in the late 1980s and early 1990s in measuring clinical levels of dysfunction and she referred to internalising
disorders and externalising disorders (such as conduct disorder and ADD/ADHD). These measurement systems have allowed
assessment of changes in the severity of disorders, outcomes and effectiveness of intervention programmes. This has resulted
in �choosing, monitoring and delivering assessments� now being a highly skilled practice.
Ms Jones also noted that since the late 1980s, there have been new evidence-based therapies which require clinical
psychologists to continue with their education to learn new treatment approaches reported in the literature as being effective
with children and adolescents. She says that this has resulted in clinical psychologists taking on a greater role in prevention
initiatives and programmes, and treatment approaches.
There has also been change in the responsibilities of clinical psychologists, involving a greater degree of independence and
autonomy than existed 10 years ago. She refers to senior clinical psychologists often working without direct clinical
supervision and without reference to a psychiatrist. Ms Jones was not cross examined.

55 Dr Clare Roberts is a clinical psychologist employed as a Senior Lecturer at the School of Psychology at Curtin University of
Technology. She teaches in a number of areas particularly associated with clinical psychology. Dr Roberts gave evidence as to
the developments in psychological interventions in particular disorders relating to children and adolescents which have been
developed in the 1990s. She also gave evidence that there have been �changes in the incidence and prevalence of childhood
and adolescent mental health problems, recognition of the burden and impairment suffered by children and adolescents and
their families of mental health problems and better identification of such problems�, leading to an increased work load and the
increased need for clinical psychology services in the child and adolescence mental health. Dr Roberts was not cross examined.

56 Professor Alison Garton is Professor of Psychology at Edith Cowan University, Joondalup Campus. Professor Garton was
employed by the Health Department as a senior clinical psychologist between 1986 and 1994 and acted in high level positions
including Assistant Principal (Clinical Psychologist) and Senior Policy Officer (Mental Health). She was a member of the
Psychology Registration Board of WA between 1990 and 1994 and was Chair from 1992.
Professor Garton gave evidence of changes in training periods and options for prospective clinical psychologists having
increased and being upgraded in the last 10 years. She gave evidence of changes in the educational requirements in Australia
and for the growth of knowledge of clinical psychology, with the Masters of Psychology Degree being extended, there being a
substantial increase in the knowledge base in respect of treatment and intervention techniques.
Professor Garton says that the evolution of, and the increase in, the introduction of qualitatively new approaches but also in the
skills base for clinical psychologists, increases in levels of responsibility and skills exercised, and of the versatility and
adaptability of clinical psychologists having increased with specialisation.
She referred to �the explosion of knowledge regarding efficacious and effective psychological treatments�. These have resulted
in an increased level of responsibility to patients, managers and the profession generally. Professor Garton was not cross
examined.

57 Dr Carmela Connor, the Manager and senior clinical psychologist at the Neurosciences Unit dealt with changes within
psychology within the last decade involving increases in �the scope and nature of the expected duties of clinical
neuropsychologists and clinical psychologists working in the area of neuropsychology.� She says that neuropsychological
practice in Western Australia is virtually unrecognisable compared to what it was in 1989, with neuropsychologists now
having a leading role in diagnosis, management and rehabilitation of individuals with suspected brain impairment. She referred
to the requirement to �adopt new approaches which are theoretically sound and indicates solid outcome data�. She referred to a
procedure for candidates for brain surgery to treat epilepsy. Techniques involving CAT and MRI scans means that the role of
the clinical psychologist/neuropsychologist moved away from a primarily diagnostic one to include case management,
interventions and rehabilitations. Neuropsychological tests are said by her to be �amongst the best predicter of everyday
function following brain injury and illness.�
Dr Connor also referred to clinical psychologists/neuropsychologists being involved in medico-legal assessments to determine
the fitness of an individual to plead. There was also an increase in the role of clinical psychologists/neuropsychologists
providing education to health care and medical professionals in affiliation with major tertiary institutions. Dr Connor referred
to examples within the past two years of research initiated by clinical psychologists/neuropsychologists at the Neurosciences
Unit including predictive testing in Huntington�s disease, dementia in young adults and other such studies.
It is Dr Connor�s opinion that in respect of �the development of roles, treatments and services for assessment and remediation
of neurological and/or psychiatric problems, clinical psychologists and neuropsychologists clearly defines ways in which the
degree of scope, skill, autonomy and responsibility has increased over the past decade.� Dr O�Connor was not cross examined.

58 Dr Peter Panagyres is a Neurologist at the Neurosciences Unit where his responsibilities include providing neurological
assessment and clinical management of individuals and families affected by Huntington�s disease, Alzheimer,
Neurodegenerative disorders amongst other things. Dr Panagyres says that the substantive work value increase for clinical
psychologists went beyond the normal development of the profession which would have been expected in the last 10 years. Dr
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Panagyres, like others, referred to what he described as significant developments in the area of neuropsychology resulting from
extensive scientific advances in neurosciences and brain behaviour relationships. He referred to work done in respect of
dementia, due to the growth in the number of people over the age of 50. Dr Panagyres believes that neuropsychologists now
have an important role in the diagnosis, management and rehabilitation of patients affected by neurological conditions, and
gave examples of the work that they perform, including an increasing role in areas of epilepsy.
Dr Panagyres also made reference to economic changes in the delivery of health services in Western Australia and the impact
upon the requirements of clinical psychologists and neuropsychologists. He said, for example, that in the 1990/91 financial
year clinical psychologists and neuropsychologists at the Neurosciences Unit performed 803 occasions of service, whereas in
1999/2000 this had increased to 5,513 occasions of service with the same number of staff. Dr Panagyres was not cross
examined.

59 Dr Jonathon K Foster is Senior Lecturer at the University of Western Australia and Co-ordinator (with two others) of the new
post graduate programme in Clinical Neuropsychology at that university. Dr Foster says that based on his international
experience in the past 15 years, there has been a substantive work value increase in clinical neuropsychology in Western
Australia in excess of the normal professional development one would expect. He referred to �huge scientific advances in the
area of neurosciences and brain behaviour relationships�. This has resulted in clinical neuropsychologists in Western Australia
having to increase their knowledge and expertise in a very short time frame. Dr Foster was not cross examined.

60 Allison Fox, a Clinical Psychologist, is a Senior Lecturer in the Department of Psychology in the University of Western
Australia. She has a Doctor of Philosophy degree and a Master of Clinical Psychology. Dr Fox gave evidence as to the
qualifications necessary for the job of clinical psychologist and the supervision involved in that qualification, as well as the
training period required. Dr Fox gave evidence as to the training period required for the Master of Clinical Neuropsychology
degree, and made reference to the requirements for continual peer review of clinical and research skills and the ability to
provide supervision to others. She says that there are currently no graduates who have completed the Master of Clinical
Neuropsychology degree programme, therefore there is no data to evaluate the impact and contribution to patient care and
clinical outcomes that the introduction of the post graduate training in Clinical Neuropsychology has made to this point.
Dr Fox has worked in Western Australia only since 1999, and prior to that held senior lecturing positions and undertook
private psychological practice. Dr Fox was not cross examined.

61 Susan Lowe, senior clinical psychologist at the Adult Mental Health Service within the Health Department, has 18 years�
experience in Clinical Psychology and has worked, in particular, in areas associated with psychological practice with older
people. She made reference to the increase in specialisation within geropsychology over the past decade and she said that this
has lead to an increase in the breadth and depth of specific knowledge in the assessment and treatment of mental health
problems in older people. She referred to changes in post-graduate education in respect of the area of geropsychology, which
has developed into a specialisation. Ms Lowe was not cross examined.

62 Joan Klinger is a clinical psychologist at Bentley Lodge (Psychogeriatric Unit), and an employee of Bentley Health Service
and holds a Master of Clinical Psychology degree from Edith Cowan University. She has specialised in psychology in older
people. Ms Klinger gave evidence that this has recently become a specialised area and there is a dearth of clinical
psychologists with experience in this area. She gave evidence as to the issues confronting clinical psychologists in dealing with
the older population, including dementia, and made reference to the role of clinical psychologists in determining the older
clients� cognitive status using cognitive and neuropsychological testing, in implementing and assisting with behaviour
modification programmes for older people in more advanced stages of a dementing condition. She gave evidence of there
being a growing body of evidence in the international literature of the positive outcomes of the intervention of clinical
psychologists. Ms Klinger also attached to her statement a case study addendum in which she set out the types of conditions
and situations faced by clinical psychologists in respect of patients by reference to a particular client.
Ms Klinger was cross examined. She stated that she was engaged at level 6.3, she completed the two year supervised practice
as a registrar and expects to progress to level 7/8 in accordance with the policy of classification criteria progression. She says,
however, that the Bentley Health Service policy regarding classification criteria progression is that there have been various
�stoppages on employing new people and progressing in recent years�. It is her intention to apply in due course by criteria
progression for a high level.
Ms Klinger also gave evidence that she works with other allied professionals in a multi-disciplinary team which includes a
consultant psychiatrist, occupational therapist, nurses, community mental health nurses and social workers. The nominal head
of the multi-disciplinary teams is a consultant psychiatrist, although none of the members really heads the team. She says that
she works in a consulting capacity with other team members as required. She says, though, that most clinical psychologists
who work with older patients function as sole practitioners, as there are no other clinical psychologists in that team.
She says that the change in clinical practice for clinical psychologists in dealing with older people in their homes in the
community is a situation which is restricted to clinical psychologists and psychiatrists, in that other disciplines such as social
workers and occupational therapists have a different role and have previously visited the clients in their homes. The changing
clinical practice of clinical psychologists is that they have worked more at a clinic or a mental health facility and the client
came into the clinic for an appointment.

63 Dr Sudarshan Chawla, consultant in Geriatric Psychiatry at Fremantle Hospital and Health Services for the past 5 years, gave
evidence which confirmed other evidence of the impact of the aging of the population, along with the increased specialisation
within the field of geropsychology over the past decade.
Dr Chawla says that he is unable to answer questions as to what occurred prior to 1989 in respect of assessment treatment in
Australia, as he was in the UK at that time. However, his experience was that in the late 1980s in the UK, psychologists were
used only for two purposes; limited memory test assessments and for running memory clinics. Tools for the assessment of
elderly patients were developed in the late 1980s, early 1990s.
Dr Chawla says that research is an integral part of the role of clinical psychologists and says that in a health system, 60 �
70 per cent of the time is spent in clinical service, 10 � 15 per cent in teaching activities and 10 � 15 per cent in research
activities except in the case of those engaged 100 per cent in research.
Dr Chawla described the distinction between psychologists and a clinical psychologist is that the former is a university
graduate who has not performed the supervised clinical element. The latter has undertaken the supervised clinical work.

64 Sandy Williams is a senior lecturer in the School of Psychology at Murdoch University and her qualifications include Masters
in Applied Psychology. Her role in the School of Psychology has been in the post graduate clinical psychology programme and
she is Co-ordinator of the Murdoch Applied Psychology Clinic. She also co-ordinates all external field placements for trainees
in the schools programme. She runs seminars in the school�s clinical psychology health unit and co-ordinates and teaches in all
of the practicum units as well as the companion Professional Issues unit.
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Ms Williams says that during the period since 1995, the requirements stipulated by external supervisors include that trainees be
skilled and knowledgeable at a more complex level to meet the demands of the placements. Supervisors have indicated that the
demands made on them to provide the time and attention necessary for supervision has been made difficult by the nature and
volume of work in the agencies where they are engaged. This has resulted in supervisors limiting offers of placement to second
and third year trainees as the work is considered too complex for first year trainees to undertake. The availability of
experienced supervisors has decreased because many appear to have gone into private practice partly due to increased demands
from the agencies, without commensurate increases in their remuneration. In addition, private practices appear to be
recognising the value of Clinical Psychology in the service provision.
There is increased pressure on universities to offer Doctor of Psychology (three years full time) and combined Ph.D./Masters
(a minimum of four years full time) programmes in Clinical Psychology, the inference being that the Masters degree is no
longer adequate in preparing students for the increased demands of the position. There has been increased pressure on
universities to cover areas of specialisation in the preparation of students. The requirements upon clinical psychologists to keep
abreast of evidence based programmes has proliferated in recent years, placing extra demands on the time and energy of
clinical psychologists in the field. Ms Williams was not cross examined.

Respondents� Submission
65 The respondents say that in July 1999 a working party was established by the Government health industry to assess the claim

from a management and operational prospective. The working party had representation from all areas of the Government
health industry, and was to produce a collective view following discussions with interest groups such as the clinical
psychologists, the managers, and others. The working party formed the view that an external consultant ought be engaged to
review the Work Value Document and analyse the claim. The working party was also concerned about the potential for flow-
on.

66 Accordingly, John Holland, a private consultant with �significant experience in classification and work value matters,
particularly within the WA Public Sector�, was engaged to assess the claim from a work value perspective. Mr Holland
undertook an assessment of the work of clinical psychologists based on an examination of past and present job description
forms, and the Work Value Document. He produced an interim report on 25 March 1999, then met with groups of clinical
psychologists generally and in areas of particular work, consulted the head of the Mental Health Division of the Health
Department and produced a final report in October 1999. This report:

1. acknowledged that there had been ongoing developmental expansions of the clinical psychologist�s role but
found that this is a feature of all professions and, on balance, there was not a significant increase in
responsibilities justifying a higher classification for both level 6 and level 7/8 groups. There had �always been
an expectation of the positions performing specialist�s assessments, individual or group interventions, teaching
other professions including medical and nursing staff, and participating in research�. This has not changed.
There were no significant new responsibilities, and the existing responsibilities were within the expected range;

2. noted that over time there had been an increasing number of clinical psychologist positions functioning at a
senior level and �that the ratio of Registrar to senior positions should be reviewed to ensure an adequate number
of senior positions�. Classification criteria progression would assist in recognising this;

3. recommended the number of level 7/8 positions be examined according to the ongoing complexity of cases;
4. recommended the establishment of a number of level 9 Co-ordinator positions to oversee the more senior work.

67 Mr Holland�s report was adopted and forms the basis of the respondents� position before the Commission in Court Session.
68 The respondents say that the time frame for the consideration of work value change is from the second structural efficiency

adjustment under the 1989 State Wage Decision, and that there are a number of examples within the applicant�s case of
changes which occurred prior to 1989. In accordance with paragraph (d) of the Work Value Principle, those matters ought not
be taken into account as they have already been assumed to have been considered as part of the structural efficiency exercise.

69 The respondents say that through criteria progression, established for level 7 positions to become level 7/8 in October 1990,
and for level 6 position occupants to progress to level 7/8 in 1992, there is recognition of the development of professional
knowledge and expertise for clinical psychologists. This allows for progression from the bottom of level 6 through to the top of
level 8 without the need for promotion (see Exhibit A2, Vol 1, B 12). All such positions revert to level 6 when they become
vacant. The Operating Instruction dealing with classification criteria progression provided that budgetary considerations could
not be used as grounds for rejecting an application by an officer who otherwise would meet the criteria for progression. If a
claim was rejected on that basis, then the normal grievance procedures would apply.

70 The respondents also refer to the decision of Fielding C in respect of broad banding, Hospital Salaried Officers Association of
Western Australia (Union of Workers) v Royal Perth Hospital and Others (69 WAIG 3290 at 3291) in which he noted that
those in positions which had been the subject of broad banding would be expected to take on additional responsibilities due to
additional increments applying because of the conversion to the new broad banded structure. The respondents say that this
applies to clinical psychologists being given access to level 7/8.

71 The respondents also referred to the commitment to the creation of a number of senior specialists clinical psychologist
positions in line with the 1996 policy document �Making a Commitment�.

72 Taken together, the changes for criteria progression allowing progress from level 6 to the top of level 7/8, plus the creation of a
number of senior specialist positions at level 9, recognise and account for any changes in work value. Where there have been
other changes in particular areas such as neuropsychology, the respondents say that these ought be dealt with on an individual
basis.

73 The respondents say that there is a significant prospect of flow-on which is acknowledged in some of the evidence called by
the applicant due to links with the work of the Department of Community Development, the Department of Justice and other
public sector agencies, and to other members of the multi-disciplinary teams.

74 As to the proposed classification structure, the respondents read the provision that progression to grades 3, 4 and 5 would be in
accordance with terms agreed between the applicant and the employer, that there is potential for clinical psychologists
currently at level 6.1 to move all the way through to level 12.3 without having to apply for promotion, because the claim does
not make clear that there would be promotional positions within that structure.

75 As to there being a lack of career structure for the clinical psychology profession, the respondents note that most other allied
health profession classification structures end at level 6 for senior positions, with very few level 7 - co-ordinator positions and
a limited number of Chief�s and Deputies positions in teaching hospitals.

76 The respondents argue that a number of level 9 positions already exist for clinical psychologists, including Associate Head of
Department at King Edward Memorial Hospital and Princess Margaret Hospital which has responsibility for a number of
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clinical psychologists but also has responsibility in areas of management, education, training and supervision and also has
research responsibilities. There are a number of level 9 positions which have management responsibilities. The proposed level
9 positions would have a greater focus on clinical work, but with some management responsibilities.

77 The respondents oppose the creation of a Class 1 position within the Award, even though there is provision for classes 1 to 4 in
the enterprise bargaining agreement PSA AG 1 of 2002, saying this is considered to be within the senior executive service and
within a third tier management level within a total organisational structure. For such a position to have no management
responsibilities would be unique within the HSOA structure or any of the public service structures.

78 As to the cost of the applicant�s claim, the respondents say that this is particularly difficult to estimate because it requires
assumptions to be made as to the placement of existing clinical psychologists on the new scale and as to progression from
grade 2 to grade 4. There would also be on-going costs. On the basis of estimates given to the respondents by the applicant as
to the numbers which the applicant believed would be the consequence of the granting of the claim, the respondent produced
Exhibit R3 - Cost of Union�s Claim Based on Union�s Suggested FTE profile�. This resulted in a first year cost of
$924,670 based on a range of assumptions. The potential flow-on cost to the broader public service area is an additional
$400,000. However, the respondents described this as a simplistic approach in an attempt to have some kind of estimate. The
respondents also expect a flow-on to Graylands Selby-Lemnos Special Health Care Service.

79 The respondents also say that there would be pressure for flow-on to other allied health professionals partly due to the multi-
disciplinary team approach and to the community based service. A number of the grounds for change in work value claimed
for clinical psychologists equally apply to mental health nurses, occupational therapists, and even psychiatrists who are part of
the multi-disciplinary teams and who work in a similar manner. Although the respondents acknowledge that there may be a
need for a review of career structures for clinical psychologists, to do so in isolation of other allied health professionals would
be unhelpful. The respondents say that a better approach would be to examine the situation by the use of a Classification
Review Committee in each of the particular health services. This would allow the particular localised issues, the individual
interests, as well as the overall health service and the team approach to be considered.

80 As to issues of attraction and retention, the respondents say that there has been a 40 per cent increase in the number of clinical
psychologists employed since 1996 and that the number leaving the profession is lower than a lot of other allied health
professions. The creation of at least half a dozen senior clinical psychologist positions in addition to the existing two level
9 positions, in a workforce totalling 134 would assist in overcoming any excessive senior level departures.

81 The respondents say the decision of the Full Bench of the New South Wales Industrial Relations Commission of 29 November
2001 (in Health and Community Employees Psychologists (State) Award, [2001 NSWIRC 302]) must be looked at in the
context of the historical situation in New South Wales as opposed to that applying in Western Australia. The matter before the
New South Wales Full Bench related to all psychologists, not just clinical psychologists. Further, the classification scale there
had not changed for more than 30 years and during that time there had been significant changes in the work performed and the
conditions under which it was performed. On the other hand, in Western Australia, the situation was reviewed as part of the
1985 broad banding determination, which provided an opportunity for an appeal as to the determination of classification for
clinical psychologists under the Award and employers agreed in 1992 to provide criteria progression for clinical psychologists
to level 7/8. Accordingly, the respondent says that the situation in Western Australia has been subject of review at least as
recently as 1992. At that point, it expected that the role of clinical psychologists would include liaising, providing advice,
education and training and participating in multidisciplinary teams. The respondents also note that the New South Wales
decision established a classification structure which had the effect of adding to salary levels for senior psychology positions,
and a general salary increase for all clinical psychologists. The respondent says that as part of the recommendations arising
from Mr Holland�s report, there would be similar outcomes to that proposed by the New South Wales decision. Further, there
was reference to the New South Wales Principal Clinical Psychologist having responsibility for over 100 Psychologists.
Bearing in mind that there are only 134 clinical psychologists within the whole of the public health system of Western
Australia, it was considered that this was an inappropriate comparison, and in a totally different context, looking at the
administrative responsibilities attached to that position.

82 The respondents also say that the changes which have occurred in clinical psychology practice have been evolutionary rather
than revolutionary, and any work value change must be offset against additional responsibilities which arose by virtue of
access being granted to level 8 as part of the 1992 review.

83 As to the creation of the more senior positions, the respondent advised that a business case had been put to the classification
review committee for its endorsement for the creation of those positions and further the developments in that regard are
dependent upon the resolution of this matter.

The Respondents� Evidence
84 The respondent called evidence from John Phillip Holland, who was the external consultant engaged at the request of the

working party to whom the respondent had referred the Work Value Document for comment.
85 Mr Holland says that he undertook a �desktop review� of the job descriptions for clinical psychologists� positions from

1988/89, compared them with the current work requirements of that group, and also examined them by reference to the senior
allied health professional positions. He then referred to other documentation and the Work Value Document. He also took
account of the environment in which the work is currently performed, and the community based approach. He made an initial
report to the respondents in March 1999, then he met with groups of clinical psychologists from various areas of specialisation
to gain a better appreciation of their work. He also consulted with Professor Lipton, the then General Manager of the Mental
Health Division of the Health Department. Mr Holland�s final report was provided in October 1999.

86 Mr Holland gave evidence that the 1988/89 positions he examined were pubic service clinical psychologist positions, as well
as those covered by the HSOA, and he found them to be of equivalent classification levels, and to contain essentially the same
responsibilities at the comparable levels. In the conversion to the broad banded structure, some senior positions within the
public service structure gained some financial advantage by having slightly higher classification level increments available to
them. The conversion gave them access to another increment in level 8. Accordingly, they were also expected to take on
additional responsibilities, however, the nature of some of these �top end� responsibilities was not identified and was not clear.
Some were reflected in amended duty statements, others were not. Some duty statements were simply changed from Level 7 to
Level 7/8, by the handwritten addition of �/8�.

87 Mr Holland accepted that there may an element of unreliability in an assessment based on duty statements in that there would
be instances where the nature of the work, the level of skill and responsibility and the conditions under which the work was
performed could all change but the duty statement not be changed to reflect this. However, any diligent human resources
manager would ensure that the job descriptions were being updated to accurately reflect the requirements of the job.

88 Mr Holland said he reached conclusions that in most cases, the issues referred to in the Work Value Document as constituting
changes justifying an increase in work value were included in former job descriptions or had always been an expectation of the
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positions and the profession of clinical psychology. Other matters relating to a change in the emphasis or broadening of the
knowledge base of the profession, by the development of new tests and assessments, the increased activity which have
occurred, the emphasis placed on the clinical psychologist�s role in the multi-disciplinary setting, and the community based
service arrangements were normal requirements of a senior professional.

89 Mr Holland says that newly appointed graduates are �now under supervision for a longer period than previously. The fairly
autonomous nature of these positions is much the same as it has always been, and the expectations of these positions at this
classification within a few years of graduating are considered to be within the range expected of level 6 allied health positions,
many of which have supervisory responsibility.� The senior professional responsibilities at level 7/8 demonstrate the �ongoing
development and expansion within the profession� however, he says that this was recognised by Negus C in PSA CR 57 of
1990 (the Board of Management, Royal Perth Hospital and Others v Hospital Salaried Officers Association of Western
Australia (Union of Workers) 72 WAIG 614), as being a �feature of every profession�.

90 On the basis of this analysis, Mr Holland concluded that there had not been a �significant increase in the responsibilities across
the board for both level 6 and level 7/8 positions sufficient to meet the requirements of the Work Value Principle in justifying a
higher classification for both groups of positions.�

91 Mr Holland made recommendations as to the proportions of registrar verses senior positions within the Health Department, the
use of classification criteria as opposed to the creation or the establishment of substantive level 7/8 positions, and the
establishment of a number of level 9 co-ordinator positions �to oversee the more senior work in certain fields of the
profession�.

92 Mr Holland gave evidence of positions at levels 8 and 9 within the health industry. The distinction between level
8 managers/co-ordinators of Mental Health Services and level 9 directors of Mental Health is that level 9s will manage some
in-patient beds in addition to all of the community services provided across the range of mental health services, and he says
this adds complexity to the management function.

93 There are a number of positions at level 8 of co-ordinators of Mental Health activities at a regional level. The Associate Head
of Department of Psychiatric Medicine at Princess Margaret/King Edward Hospital is at level 9. Outside the Mental Health
Service there are programme managers in a variety of programmes in health services, consistently classified at level 9. Also
within the range of salary spanned by HSOA level 9, there are roles of directors of nursing in health services. There is a level
9 position at King Edward and Princess Margaret Hospitals of associate head of the Department of Psychological Medicine in
which 40 per cent of the duties of the position are clinical.

94 At level 10 within health services, there are more senior ranges of the directors of nursing, most of which are titled director of
nursing/health service manager, being responsible not only for nursing but also for the other services provided at the site,
including patient support, Allied Health Services, Clinical Sterile Services Department etc. Also at level 10 are more highly
classified directors of nursing including general managers and rural general managers.

95 Mr Holland also set out the history of the industrial coverage and classification of clinical psychologists since 1988. He noted
that in 1988, prior to all clinical psychologist positions in the public health system being allocated to the Hospital Salaried
Officers Award, the great bulk were covered by the Public Service Award. At that point, there were perhaps 10 or 12 Hospital
Salaried Officer Award positions of clinical psychologists within the public health industry. There is now a total of
approximately 135. The clinical psychologists in the public service were, in the main, classified at PSA levels 5 and 6 the
classifications stayed as they were with the conversion to broad banding and there was an opportunity for each individual to
lodge an appeal against the allocation to the new classifications at the time of broad banding. Some 2,500 public service
officers exercised that right of appeal.

96 In respect of whether there had been evolutionary or revolutionary change in the work of clinical psychologists, Mr Holland
says there would need to be something �clearly and absolutely different� from what had existed previously.

97 In assessing the claimed changes in the nature of duties, skill and responsibilities of clinical psychologists, Mr Holland spoke
with Professor Lipton. He says he did so not having been satisfied that there were some clear additional responsibilities, and
for him to understand the context of the claimed changed situation, with a view to ascertaining whether he had missed
something in his assessment. He relied upon Professor Lipton�s advice in respect to the nature of the changes evidenced. In
trying to evaluate the degree of change with respect to matters not encompassed in job descriptions, and what degree of change
could be expected in a profession over a period of time, he had to be guided by the Mental Health Division.

98 In addition to his discussions with Professor Lipton, Mr Holland had discussions with other senior officers in the Mental
Health Division whose roles relate to policy, planning and implementation of national initiatives. He says that following his
discussions with the various groups, he was left with the impression that there have been changes but not changes of the
magnitude which would result in significant increases in complexity that one would normally expect to justify an increase in
work value. Mr Holland says that he recognised within his assessment that there are more people presenting with more serious
problems and that is the basis upon which he recommended the establishment of more senior positions. The issue of complex
cases had always been the province of clinical psychologists and, in particular, senior clinical psychologists.

99 When asked about the responsibility of clinical psychologists for the development of psychological treatment and service
initiatives, and with the new initiatives such as the WA Institute for Psychotherapy Research, work done by YouthLink and
others, Mr Holland said that his analysis recognised that there had been initiatives and developments in treatments. However,
the expectation of the positions at both levels 6 and 7/8 was that this would occur. He says that he did indeed take this into
account in his assessment.

100 Mr Holland�s assessment was that there had been enhancements or improvements on pre existing processes. While there have
been some new processes a lot of them appear to have replaced pre existing processes and mechanisms, as occurs in a lot of
professions.

101 Mr Holland acknowledges that there have been changes in the education, training and supervision requirements, but he had
focused on the actual requirements of the position, which included membership of the Australian Psychological Association.
This pre requisite, entry requirement, had basically remained unchanged. He says that the addition of higher qualifications has
been occurring across a wide range of professions, including the allied health professions, nursing or other groups within the
health industry. What he took account of were the essential requirements of the position. He says that professions pursue
higher knowledge generally, and this is common across the health industry where there are more highly educated professions,
and this is not an issue isolated to clinical psychologists. Other allied health professionals who are required to have post
graduate qualifications on appointment include dietitians and audiologists, who are appointed at level 3.5. It was suggested, but
not clarified, that to be called a dietitian, a person must have a post-graduate qualification, which could include a graduate
diploma.

102 As to the requirements of senior professionals performing extended roles, Mr Holland said that this was not isolated to clinical
psychologists but relates to senior allied health professionals generally, where there are requirements to co-ordinate specific
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programmes and, at level 6, being part of specialised multi-disciplinary teams. The requirement for community involvement
and working in that environment applies equally to those other health professionals, as does participation in research.

103 Mr Holland says that by the time professionals reach the maximum of their base classification, they should be operating at a
senior level and functioning relatively autonomously. In support of this contention, he referred to the decision of Negus C in
the Health Chiefs and Deputies case (the Board of Management, Royal Perth Hospital and Others v Hospital Salaried Officers
Association of Western Australia (Union of Workers) 72 WAIG 614). However, he acknowledged the need for the creation of
more senior clinical psychologists positions and this was one of the recommendations contained within his report. Mr Holland
indicated that he had recommended the creation of additional level 7/8 positions as being a first step to addressing some of the
difficulties associated with the supervision of the registrar positions and other higher order responsibilities and he recognised
that there were not enough senior positions available.

104 It was also Mr Holland�s understanding that criteria progression was available only within the health industry to social workers
and clinical psychologists. The whole basis of criteria progression is to recognise the expectation of and make provision for,
people to move into a higher classification because of their particular experience and their contribution to the industry. Such
positions could be available for a clinical work load, for specialists or for senior professionals. To expand the criteria to include
a management role as an absolute requirement would not be particularly helpful.

105 Mr Holland is of the view that the availability of more senior positions would take account of the additional requirements for
sole responsibility which have developed.

106 Professor George Lipton gave evidence. Until he retired on 21 December 2001, he was Chief Psychiatrist and General
Manager of the Mental Health Division of the Department of Health. He is currently a consultant child and adolescent
psychiatrist in private practice. Professor Lipton noted that increased resources are being provided to mental health services.
He referred to the essential principles of the policies to establish community based services closer to home, which targeted
specific groups of in-patients and communities, including focusing on rural and remote services, developing a strong health
promotion and prevention philosophy, and which would lead to more efficient patient services, increased community
accommodation and rehabilitation for people with psychiatric illness and disability. He says that there has been a considerable
increase in community based services with a concomitant decrease in the length of treatment in in-patient facilities. There had
been a substantial increase in the number of patients seen, from 15,500 in 1995 to 20,500 in 1999, a twofold increase in rural
services, development of rehabilitation and disability services, a considerable increase in staff, better opportunities to work in
varied settings and improved opportunities to experience job satisfaction, amongst other benefits.

107 Professor Lipton denies that there is any particular difficulty in the recruitment of junior clinical psychologists. However, there
is a problem with the retention of senior clinical psychologists due to the narrow range of promotional positions. As a
consequence, the Mental Health Division has been developing the concept of senior positions at level 9, having a more
specialised role, an increased administrative, teaching and research component, and providing better career options. It would
also address the issue of supervision of the lower levels. This initiative was referred to the classification review committee in
late August 2001. However, this does not represent a work value issue �but is for the purpose of developing new forms of
activity by senior psychologists in a competitive way to contribute to the overall service management and development.� The
level 9 positions should be promotional positions with competitive application rather than by automatic progression. These
would be specialists, co-ordinators, having administrative responsibility and specialist expertise.

108 Professor Lipton referred to the essence of the multi-disciplinary team as being the joint and co-operative activity within the
team where each discipline can contribute its discipline-specific skills to the task at hand. The capacity to lead such a team may
fall to any person within it who has leadership skills and this is not confined to any particular discipline. As to the multi
disciplinary teams creating any increase in work value, he says that the leadership and associated skills do not constitute any
change in work value and are not confined to any particular discipline.

109 Professor Lipton says that �it may be that psychologists (are) seeing a higher proportion of patients (with personality disorders
and those prescribed medication by psychiatrists) � but if so they are pursuing activity that has always been within the
province of clinical psychologists and which has become more contemporary over the years.�

110 In respect of the claim that there is increased work value on account of increased specialisation, he notes that �clinical
psychologists have always had individuals within the profession who have undertaken specialised roles� and there is now an
increase in recognition of such specialities and the practitioners of those specialities. He says that �this phenomenon is one that
has occurred in all mental health professionals and is a desirable one�. However, he does not see this as increased work value
for all psychologists, whether specialised or not.

111 As to new approaches claimed within the Work Value Document he says that �contemporary practice requires the adoption of
new approaches as a routine element of professional development � if a profession did not adopt new approaches as they
developed it would lead to a reduction in the value of the work.� As to empirically supported treatments, he says that this is in
keeping with �modern requirements for all health professionals to practice in evidence � based models of care�.

112 As to the claimed increased cost effectiveness, he says that that is expected of all health professionals and health employees.
113 As to the claim of clinical psychologists receiving direct referrals, he says that this applies to any member of the team, or the

team as a whole. It may have increased �as the work that all mental health professionals have become increasingly
recognised.�

114 Professor Lipton acknowledges the increase in demand from more patients with complex problems but says that the evolution
of the team approach and the professional development in all health professionals has occurred as part of this process.

115 As to the diagnosis of major mental health disorders, he acknowledges that this �has always been a claim made by clinical
psychologists and has been endorsed legally � and that clinical psychologists have the capacity and training to make diagnosis
but this has not changed over the years.�

116 Professor Lipton gave evidence that psychiatrists undertake 6 years of medicine, 1 year of internship, and then undertake a
programme as a trainee psychiatrist including a five year course, undertaken as a paid position, within a hospital, with a salary
range of $63,301 to $80,789 according to the AMA Agreement. Social workers in some places have post graduate degrees in
mental health, and nurses have post graduate diplomas in psychology.

117 As to the particular specialist treatments offered by clinical psychologists over the last 10 years, Professor Lipton says that
groups of professionals developed these treatments, psychologists do not own them but they perform them. He says that CBT
was developed by psychiatrists and was being developed further by psychologists, though other health professionals also use
CBT treatments. He says that psychologists have also been involved in health promotion, as have other health professionals.

118 Professor Lipton says that clinical psychologists have played a significant role in the development of treatments for depression
but �so have everybody else.� Pharmacological issues are dealt with as part of the mental health team approach.
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119 Professor Lipton agrees that health services now deal with more complex cases, treatments have become more evidence-based,
and the team has become much more important. He says that the capacity to work with the community has probably affected
nurses more than clinical psychologists because nurses previously predominately worked in hospitals but have now become
independent practitioners in the community. He described these changes as �huge changes�.  He says that all the mental health
professionals have core competencies in common and each profession has its own competencies, and that change has lead to a
lot more pressure on everybody including the senior administrators.

120 Professor Lipton says that there are individuals who have developed research skills and specialities. They are mostly employed
by universities.

121 Professor Lipton says all mental health workers; psychiatrists, psychologists, nurses, social workers etc. are encouraged to
work with general practitioners in �shared care� so that each does not spend his or her time doing things that a general
practitioner can do.

122 Professor Lipton does not see the changes in the last 10 years of clinical psychologists having sole patient responsibility or
taking on direct referrals as constituting a comparable change to prescribing habits or authority. He says that in late 1960s and
1970s, psychologists took referrals and they related to general practitioners. Nurses have also taken direct referrals, particularly
in rural areas. Social workers work independently and that is not new although it may be increasing.

123 Melissa Kay Watson, at the time of her written statement, was an industrial officer of the Department of Health. She submitted
a statement as to comparative rates of pay and associated structural matters for clinical psychologists throughout Australian.
She noted though, that by the time she gave evidence on 17 January 2002, the rates in the Western Australian public sector
may have increased on account of some enterprise agreements. It was not the intention of the respondent to revise the schedule
to take account of those changes.

124 Ms Watson was unable to clarify whether the Education Department personnel to whom she had referred in Appendix B of her
statement were clinical psychologists with a Master�s degree or not.

125 David John Naughton, the Director of the South West Mental Health Service (�SWMHS�), classified at HSO level 9, gave
evidence. His responsibilities are for the management of the SWMHS in all its aspects including planning and implementation
of departmental policy; the management of multi disciplinary teams; line management of three programme managers and one
clinical director (who is the medical clinical director of the Service) budgeting, human resources; policy planning; trouble
shooting etc.

126 Mr Naughton has worked in a variety of public sector roles including as a student nurse, registered and charge nurse of in-
patients wards, a community mental health nurse, project and service development roles, and since 1993, in leadership and
management roles. He was a member of the Ministerial Task Force on Mental Health formed on 1994 and participated in a
number of other groups and is currently the chairman of the centre for mental health services research.

127 Mr Naughton gave evidence as to the role of the clinical psychology working party which was to provide input and advice to
the government health industry on the applicant�s claim from a management perspective. The working party included members
from teaching hospitals and rural health services and the health department. It reviewed the Work Value Document and some
members provided written comments. The Working Party had concerns as to the potential flow-on effects across the health
sector and across government departments. Due to the difficulties the members of the working party were having, it was
decided to engage an external consultant to independently review the Work Value Document and to advise as to the
appropriate course of action. Accordingly, the working party requested that the Health Department engage such a consultant,
and Mr Holland was accordingly appointed.

128 Mr Naughton says that �whilst clinical psychologists bring important and very relevant skills to the team�, the Work Value
Document did not demonstrate why clinical psychologists should be given different treatment from other mental health
professions. Changes that have occurred in the mental health setting had affected all disciplines.

129 He referred to changes in developments within the SWMHS over the last six years which has �grown from a Bunbury based
�outreach� service to a multi sited, multi programmed, multi disciplinary structure providing a range of in-patient and
community programmes.� The SWMHS has developed generic job descriptions for senior and mid range clinical positions plus
it has created some specific profession-based roles where required. Two of the 65 FTEs are new positions for clinical
psychologists, being part of a Child and Adolescent Community Team. He says that there is a total of three FTEs devoted to
clinical psychology, one at level 6 and two at levels 7/8, the level 6 position being vacant due to budgetary reasons. There is a
need for more clinical psychologist positions, as there is for all the positions, but in order of priority, the SWMHS requires
additional medical staff, nurses and social workers/counselling staff across the board.

130 The SWMHS has a series of functional programmes including acute in-patient/day therapy, early intervention, psychiatric
triage, continuing care, rehabilitation and child and adolescent services. The services are delivered in a multi-disciplinary way
with specific teams made up of representatives of each major health profession who work together. All new or referred clients
must go through the established community-based triage system where there is screening, prioritisation and, depending on
urgency, clinical needs and clinical availability, a response is co-ordinated. A group programme is developed or an individual
within the team is then responsible for further assessment and intervention. Team members work together with more complex
clients, often using each others� expertise in the collaborative way. Mr Naughton used examples of community nurses needing
assistance with accommodation or financial issues and seeking support/advice from a social worker. A treating doctor may
request a range of psychometric testing from a clinical psychologist, a home visit from a community nurse, a family
assessment from social worker. Consultant psychiatrists assume medico-legal responsibility and clinical team leadership for
clients of their team. All team members consult with and take advice and direction from the clinical psychiatrist. Psychiatric
registrars are trainee psychiatrists completing specialised accredited post-graduate training in psychiatry to become
consultants. They are less senior members of the multi-disciplinary team but maintain medico-responsibility for the clients they
see.

131 Registered mental health nurses and enrolled mental health nurses make up the bulk of numbers of any multi-disciplinary team
(plus 50 per cent). Nurses provide assessment, intervention of therapy from a nursing perspective including mental state
examinations, social health assessments, counselling and crisis intervention. Clinical psychologists provide assessments and
counselling services, seeing clients individually and in groups, and assisting with the development of specific behavioural
strategies etc. Social workers provide assessments, intervention and counselling in a social work prospective. Occupational
therapists provide assessment, intervention and counselling from the occupational therapist perspective.

132 Mr Naughton says that �the clinical psychologists provide an important role within the team, often being able to consult on
specific issues such as a behavioural management plan, without having to take on ownership of the patient. They work along
side their colleagues in all aspects of daily operation. They provide specific skills such as psychometric testing.�

133 Generic mental health professional positions provide a similar range of interventions which tend to depend on the professional
background and the area they are working in.
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134 Mr Naughton says that he has had the opportunity to work in several multi-discipline teams and has visited 3 different rural
and regional mental health services in Victoria and one in New South Wales. He said that all work along similar lines. He says
that it would be difficult to maintain a rural and regional mental health service if the makeup of the teams was dictated along
professional lines. He says that the teams need to be determined by skill levels with a good professional mix. Mr Naughton
referred to a generic mental health position, which means that those positions are open to anyone from the health professions
who meets the essential criteria of the role, and they bring to that position skills specific to their professional background but
they have common skills of mental health professionals such as assessment, counselling, understanding the various theories,
medication knowledge, understanding of psychiatric illness, suicide prevention, which are all common within all of the
professions. All of the positions of senior allied health professional are at level 6, except for one which is a level 3/5 in Child
and Adolescent Health.

135 Mr Naughton says that there have been difficulties in recruiting across the board, but in particular with medical staff, and
increasingly with mental health nurses because they are not being trained in that specific role anymore. Nurses are now trained
comprehensively and a lot more choose not to work in mental health.

136 As to the relativities of rates of pay, the clinical psychologists enter at level 6 as opposed to the other allied health professionals
who enter at level 3/5 due to the recognition of the post-graduate qualification of the clinical psychologist, and they have
criteria progression for the level 7/8 positions.

137 As to the changes in responsibilities for clinical psychologists, Mr Naughton acknowledges that there have been huge changes
in societal pressures but he says there is an increase in co-morbidity which means that the members of the multi-disciplinary
teams need to be flexible and able to respond to the needs of the clients. He says that it is a normal expectation of professions
to keep up with new theories, new approaches, and he says that in his involvement since 1983, he is constantly reading to keep
up with all of the new developments.

138 Mr Naughton distinguished between the Western Australian and New South Wales situations. He believes that Western
Australia was quite protected and does not have the major problems with people presenting with triple diagnosis such as HIV,
brain induced disorders, schizophrenia and drug and alcohol related problems as well as homelessness. He described the South-
West as relatively benign in comparison, providing a relatively safe environment. Although the problems experienced there
continue to compound, he sees that a good health professional is always able to adapt to the new developments. He says that
the salary structures for each of the health professionals in the team adequately reflect the relative value and worth. He says the
present structures recognise that worth.

139 Mr Naughton says that the major difference between the various members of the multi-disciplinary team is that medical staff
ultimately bear the medical-legal responsibility for the client and if they were engaged in discussions with the client and are
actively involved in the case then they have some overseeing responsibility for the team. In the SWMHS, the medical person is
the clinical leader of the team, having extensive qualifications both in medical and post-graduate qualifications. That person is
covered by a different award and is paid differently. Clinical psychologists are paid differently to social workers and
occupational therapists on account of recognition of their post-graduate qualifications which bring additional and different
skills.

140 He also noted that other groups of professionals within the multi disciplinary teams have the opportunity to move towards post-
graduate qualifications and several of the staff at the SWMHS have such post graduate qualifications. However, they do not
receive recognition for that in their salary, unlike the clinical psychologists whose salary range is based upon their training and
qualifications at that higher level.

141 Mr Naughton recognised that there has been some excellent research work undertaken by individuals in areas such as
Neurosciences.

Work Value � The Test
142 The Statement of Principles � June 2001 arising from the State Wage Case Decision in 752 of 2001 (81 WAIG 1722) sets out

the Work Value Changes Principle as follows�
�6.            Work Value Changes

(a) Changes in work value may arise from changes in the nature of the work, skill and responsibility required or the
conditions under which work is performed. Changes in work by themselves may not lead to a change in wage rates. The
strict test for an alteration in wage rates is that the change in the nature of the work should constitute such a significant
net addition to work requirements as to warrant the creation of a new classification or upgrading to a higher classification.
In addition to meeting this test a party making a work value application will need to justify any change to wage
relativities that might result not only within the relevant internal award classifications structure but also against external
classifications to which that structure is related. There must be no likelihood of wage �leapfrogging� arising out of
changes in relative position.
These are the only circumstances in which rates may be altered on the ground of work value and the altered rates may be
applied only to employees whose work has changed in accordance with this provision.
In applying the Work Value Changes Principle, the Commission will have regard to the need for any alterations to wage
relativities between awards to be based on skill, responsibility and the conditions under which work is performed.

(b) Where new or changed work justifying a higher rate is performed only from time to time by persons covered by a
particular classification or where it is performed only by some of the persons covered by the classification, such new or
changed work should be compensated by a special allowance which is payable only when the new or changed work is
performed by a particular employee and not by increasing the rate for the classification as a whole.

(c) The time from which work value changes in an award should be measured is the date of operation of the second structural
efficiency adjustment allowable under the September 1989 State Wage Decision [69 WAIG 2917].

(d) Care should be exercised to ensure that changes which were or should have been taken into account in any previous work
value adjustments or in a structural efficiency exercise are not included in any work evaluation under this provision.

(e) Where the tests specified in (1) are met, an assessment will have to be made as to how that alteration should be measured
in money terms. Such assessment should normally be based on the previous work and the nature and extent of the change
in work.

(f) The expression �the conditions under which the work is performed� relates to the environment in which the work is done.
(g) The Commission should guard against contrived classifications and over-classification of jobs.
(h) Any changes in the nature of the work, skill and responsibility required or the conditions under which the work is

performed, taken into account in assessing an increase under any other provision of this Statement of Principles, shall not
be taken into account in any claim under this provision.�
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143 The applicant says that it is able to meet the tests set out in Principle 10 being�
� � why the matter has not been progressed and/or finalised pursuant to s.41 of the Act;

� why the matter has not been pursued under any other Principle set out in this Statement; and
� how in the discharge of its statutory function to consider varying above or below the safety net the Commission

should take into account, to the extent that it is relevant, each of the matters identified in section 26 of the Act.
Provided that where parties to a single enterprise specific award apply to vary the award by consent or consent to a
replacement award to give effect to structural efficiency initiatives or productivity based arrangements the Chief
Commissioner may allocate the matter to a single Commissioner.�

144 From time to time, the Commission has noted that particular matters can or cannot be considered as part of a Work Value
assessment. Those changes which are evolutionary and apply to the workforce generally, such as changes from the manual to
automated or computerised systems are not indicative of an increase in work value (The Australian Liquor, Hospitality and
Miscellaneous Workers Union, Miscellaneous Workers Division, Western Australian Branch v The Honourable Minister for
Education CR 49 of 1997 (79 WAIG 648)).  �Mere changes in volume of work or mere changes in technology will not always
be sufficient to warrant a new rate of pay � it is a plain fact of life that technology changes and employees must expect to
adapt to meet those changes as and when necessary�. (Hamersley Iron Pty Limited v The Construction, Mining, Energy,
Timberyards, Sawmills and Woodworkers Union of Australia � Western Australian Branch and Others (1994) 74 WAIG 926).

145 As to the degree of change required for there to be an increase in work value, it matters not whether changes have been
evolutionary or revolutionary. Evolutionary change can be just as substantial and significant as revolutionary change. (Hospital
Salaried Officers Association of Western Australia (Union of Workers) v Royal Perth Hospital and Others (1987) 76 WAIG
554 at 557). Incremental or cumulative change, when taken as a whole, may constitute such a level of change that
developments have exceeded those which would reasonably be expected.

146 In dealing with the ongoing requirements placed on professional persons to keep up to date with developments in professional
practice and knowledge, in his reasons for decision in Western Australian Branch of the Australian Medical Association
Incorporated v The Boards of Management Royal Perth Hospital and Others and the Hon Minister for Health, No. P 79 of
1988 on 26 May 1989 (69 WAIG 2361 at 2363), Fielding C. dealt with the conditions of employment for Interns, Registered
Medical Officers, Registrars and Senior Registrars. He noted�

�so far as the changes to work value are concerned I adhere to the view � that it has been recognised that the difference
between a professional person and a non professional person is that professional persons must expect to make adjustments
in the way in which they go about their work and in their working practices without being able to pray in aid an increase
in work value. It is, as I said on that occasion the part of professional person�s working lot that he keeps up with changes
in technology and the changes in professional practice. That person ceases to be a professional person if he practices in
ignorance of contemporary standards and knowledge. Nevertheless the authorities are such, as I indicated on that
occasion, that the requirement of professional people to adjust with technology and the changes in professional technique
is not an absolute bar to obtaining adjustments to salary levels as a result to work value changes where it can be shown
that there have truly been work value changes.�

147 Fielding C. also dealt with the expectations of professions in dealing with a claim for increased salaries on account of increased
work value for hospital pharmacists. He noted�

�Pharmacists are trained for and remunerated as members of a profession. They must be expected to grow with that
profession as with any other professional person. It is not beyond the normal expectations that a member of a profession
will keep up to date with developments in it as a matter of course. Indeed even in the case of tradesmen it is to be
expected that they should adjust to changing technology without involving any significant additions to their work value
[see: Federated Engine Drivers� and Firemen�s Union of Workers of WA v. Mt Newman Mining Co Pty Ltd (1981)
61 WAIG 1770, 1772]. In this respect I endorse and gratefully acknowledge the following remarks of Leckie D.C.J. of the
Victorian Industrial Appeals Court made in the course of delivering judgement of that Court in the 1980 Victorian
Hospital Pharmacists� case:-

The undertaking of a professional career, whether it be in the law, in medicine or in engineering, entails the self
imposed obligation to keep abreast of current developments. The pace in almost all areas seems to be
increasing. But, being part of the professional commitment, it is not a matter which in itself can be claimed as
an addition to work values. However, the increased knowledge does have its place in the consideration of those
new areas of activity which have already been examined.

Similar views are to be found in re Medical Officers � Hospital Specialists (State) Award 1978 AR 321; in re Hospital
Employees � Technical (Metropolitan) Award and another (supra) and most recently, in re Professional and Technical
Employees Award � Public Hospitals Queensland and Queensland Radium Institute, 123 QdGIG 935. It is a well
established proposition. Nonetheless, as Kelleher J. noted in re Medical Officers � Hospital Specialists (State) Award
(supra), there can be changes in skills and responsibilities of members of the professions within the meaning of the wage
fixing principles. As was indicated by Kelleher J. in that case at page 327, �the question as to whether there have been
changes in skills and responsibilities constituting a significant nett addition to work requirements since the salaries were
last assessed is entirely one of fact� to be answered on the basis of the available material.�

(1987 67 WAIG 554 at 556))
The Changes
148 Importantly the Work Value Changes Principle stipulates that the time from which work value changes in an award should be

measured is the date of operation of the second structural efficiency adjustment allowable under the September 1989 State
Wage Decision (1989) 69 WAIG 2917. Under that State Wage Decision the structural efficiency principle enabled parties to
undertake a �fundamental review of the award with a view to implementing measures to improve efficiency of industry and to
provide employees with access to more varied, fulfilling and better paid positions� (op. cit. at 2917). The wage system
comprehends classifications based on skill acquisition and training within the framework of a career structure.

149 With the second structural efficiency increase to this Award, in October 1989, (69 WAIG 3290) the classification structure was
changed. The classifications were broad banded to create the structure as it applies today. Subsequently, the HSOA obtained
industrial and award coverage of clinical psychologists in the public health sector, the vast majority of whom had previously
been covered by the Public Service Award 1992 (No. PSAA 4 of 1989). The new amalgamated clinical psychologists group
then had access to classification criteria progression, which enabled movement from level 6 through to level 7 and level 8 upon
satisfying the appropriate professional progress criteria.
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150 The questions to be determined are�
1. What changes have occurred in the requirements of clinical psychologists in the public health sector since the

structural efficiency adjustment?
2. Do the changes apply across the sector?
3. Do those changes constitute a net addition to the work value?

Conclusions
151 Following the conclusion to the hearing in this matter, by letter dated 24 January 2002 the Commission in Court Session

sought that the parties address certain matters. One of those matters related to information as to the positions held within the
Award and the Public Service areas prior and subsequent to broad banding in both of those areas. The parties submitted a
number of duty statements in that regard. They included HSO and Public Service positions at various levels and at various
teaching and non-teaching hospitals and within the Health Department. They also provided duty statements and job description
forms for positions within the Disability Services Commission and the Ministry of Justice. An examination of those job
description and duty statements indicate the duties, responsibilities and skill levels of the positions for the period 1985 to
today. Although the terminology and focus of those documents has changed over time, they exhibit a consistency as to the
expectations of the positions. They indicate that throughout this period there has been a core of requirements of the positions
which has not changed. The essential aspects of the positions remain the same�

- to undertake psychological assessments and interventions with clients and systems in accordance with
psychological principles;

- to provide advice to colleagues in multi-disciplinary teams (or in inter-disciplinary relationships);
- to undertake or participate in research and evaluation;
- to contribute to disciplinary or multi-disciplinary teams; and
- to provide training and education regarding psychological processes to more junior colleagues and to other

professions.
152 Level 6 encompasses those who are junior and less experienced, who work under more direct supervision.
153 At Level 7/8, there is less supervision, and a high level of expertise, including specialisation; there may be the co-ordination of

staff, and contributions to policy development.
154 However, the job descriptions alone do not reveal the whole picture, and do not reflect qualitative changes and developments

in the requirements of the job, nor in the environment in which the work is performed. They do not reflect the changed
requirements of a clinical psychologist in the contemporary setting, by recognising the following changes which we find have
occurred in the application of those general terms, including�

- the complexity added to the assessment and diagnosis by increasing co-morbidity, substance abuse, the aging of
the population, ADDH, the effect of HIV/AIDS, chronic disease, etc.

- a substantially increased body of knowledge and more sophisticated psychological assessment brought about by
research undertaken or participated in by clinical psychologists, amongst others, beyond the normal
expectations of progress within a profession in a multitude of existing and new areas including:
- adults`
- children and adolescents
- Aboriginal people
- elderly
- medical/surgical fields such as gynaecology, obstetrics, pain management.

- the significant improvements and developments in treatments, resulting in more cost effective and efficient
treatments, also beyond the normal expectations of progress.

- the increased use of psychological treatments, in addition to, or in substitution for, pharmacological based
treatments, which is another factor to be counted towards the cost effective and efficient treatment of patients.

- the increased role of clinical psychologists having overall responsibility and accountability for assessment,
diagnosis and treatment of the patient, whereas this responsibility and accountability was previously in the
hands of medical professionals such as psychiatrists.

- an increased supervision load at mid to higher levels of the profession, due both to the requirement for a longer
and more complex supervised period for junior staff, and a depletion of numbers at senior levels.

- an increased training period for registrars to reflect the increased demands and complexity of the role, and
increased body of knowledge.

- increased specialisation.
155 It is true that not all of these developments apply equally to each area of work, or at each level. For example, level 6 Registrars

are required to spend an additional year in supervised training on account of the increased demands, complexity and body of
knowledge, but would not be involved in specialisation. The more senior levels have increased supervision responsibilities.
However, there is sufficient change across the board, and in the various sectors, such as in regional services, in youth services,
in gerontology, surgical areas, and all others, to enable a conclusion that there is a high level of change across all of the public
health sector clinical psychologist positions before the Commission. It is a matter of how those changes ought be reflected at
the various levels.

156 As to the claim that changes to the work environment of community-based work rather than the previous hospital based focus,
and the use of multi-disciplinary teams, these are common across the mental health sector. The clinical psychologist operating
within that system is no different from the mental health nurse, occupational therapist, psychiatrist, or medical practitioner in
that respect. The clinical psychologist may head the multi-disciplinary team, but so might other professionals. That does not
mean that there is no increase in work value. We conclude that the change to the community based approach has lead to
increased efficiency and cost effectiveness of treatment, by the significant reduction of in-patient bed days and by the use of
the multi-disciplinary approach. Other professions may contribute to this and any such contribution would need to be weighed
with any other changes to the professions should they make a similar claim.

157 Increases in workload, lower benefits than in private practice, and attraction and retention of senior practitioners are not
directly relevant to work value considerations. The issue of the reduced numbers at senior levels, and the causes of that, may
have an indirect impact on the increased requirements for supervision but of themselves, are not work value factors. We are not
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satisfied that the requirement to train other professions involves any increased work value than applied previously. This has
always been a requirement, and while it may have increased, that increase is not of any real substance.

158 The applicant union must discharge the onus of proving in terms expressed in the Statement of Principles (op.cit.) that there
has been a significant change in work value. Through documentary evidence and witnesses the Commission was presented
with extensive information on the development of the profession over the last ten years. This extended from changes to
academic training, the extension of the period of supervision under a registrarship through to the specialised areas of Clinical
Psychological practices. Within this framework the Commission was informed of the changing environment within which the
profession has to operate.

159 As a community we are now more aware than ever of the complications, both mental and physical, associated with the
incidence of perinatal issues, behavioural problems in early childhood, adolescence, and in aging. The prevalence of co-
morbidity, brain injury, drugs, suicide and dementia are incidences of our complex society. The impact that cultural and family
relationships have on these issues and the long term effect of personality disorders, depression, anxiety and behavioural
problems are but a few of the issues which confront health care professionals generally and in the context of this matter before
the Commission, clinical psychologists in particular.

160 The evidence presented to us particularised the evidence-based model of diagnosis and treatment and the psychological and
neuro-psychological tools and techniques deployed by clinical psychologists in direct patient intervention in case management
and in the multi-disciplinary approach to patient care. As to the conditions under which the services of clinical psychologists
are provided, the Commission is informed of the demands for more cost effective delivery of care, the policy initiatives to
establish community based services closer to homes to target specific groups including remote and rural communities. There is
a focus on rehabilitation of people with psychiatric illness and disabilities.

161 For the applicant union, the convergence of these factors, the development of professional skills, the application of these skills
in an environment which demands more cost efficient and effective treatment and which requires the practice of the profession
of clinical psychology in circumstances where the problems and illnesses are more complex, amounts to a significant change in
work value. This should be recognised with increases in salary and the provision of a career structure for clinical psychologists.

162 While the respondents recognise that there has been a change in work value for the profession of clinical psychology that has
been accommodated in classification restructuring that took place in the early 1990s, they submit that pressures now being
experienced by senior clinical psychologists can be overcome by the creation of more positions at the level 7/8 classification
and at level 9 with the latter being filled on a �competitive basis�. The development of professional skills evidenced by the use
of more sophisticated tests and assessments and an involvement in direct patient referrals reflects normal development within a
profession. The multi-disciplinary approach to patient care and the treatment of patients with serious personality disorders and
co-morbidity problems is consistent with their training and the role that clinical psychologists have always undertaken.
Furthermore, it is submitted that particular areas of early childhood care, adolescence and youth clinical psychological practice,
neuro-psychology, pain management, etc., while being evidence of an increase in specialisation do not amount to a change in
work value. There have always been individuals within the profession who have undertaken specialised roles.

163 The Commission is faced with evidence of the particularisation of change from the clinical psychologists� point of view and
the generalisation of professional development over time from the respondents� perspective.

164 We have already set out in this decision changes and developments in contemporary clinical psychological practice which the
job descriptions or duty statements do not reflect. We accept the evidence of Professors Martin and Garton as to changes in
academic programmes which involve an extension in the Master of Psychology degrees to more adequately prepare graduates
for demands placed on them in clinical practice. This, together with the extended period of supervision for registration by the
Psychologists� Board of Western Australia represents a qualitative change in the education and training requirements reflecting
the growth of knowledge of clinical psychology. We reject any inference that these changes amount to no more than normal
professional development.

165 Central to the applicant union�s case has been the skill and expertise of clinical psychologists in the development and
application of more sophisticated tests and assessments. From this has developed a greater involvement in direct referral of
patients, and the management of cases. Evidence was forthcoming from a number of witnesses on the use of tests and
assessments and the application of cognitive behavioural treatments. In this respect Dr Merryweather informed the
Commission that such tools as CBT have been refined and can now be applied to a broader range of clinical problems. Indeed,
Ms Griffiths (Unit Manager, Youth Link Inner City Mental Health Service) points out that CBT has received recognition under
the NHMRC guidelines for use in cases of youth depression, replacing total dependence on medication and electroconvulsive
therapy. We accept this and the use of Dialetic Behaviour Therapy in the treatment of borderline personality disorders as
factors contributing to the change in work value of clinical psychologists. It is noted from the evidence of Professor Lipton
(former Chief Psychiatrist and General Manager, Mental Health Division, Dept. of Health) that CBT and other neuro-linguistic
programmes are not the exclusive domain of clinical psychologists and were developed by psychiatrists. It was acknowledged,
however, that psychologists have developed the treatment further. Ms Jones (Senior Clinical Psychologist and Co-ordinator at
Warwick Clinic) attested to the use of new assessment techniques in the early 1990s for measuring clinical levels of
dysfunction in cases such as ADD/ADHD. The development of clinical psychology in the field of neuro-psychology is evident
from the role that these professionals now have in the diagnosis, management and rehabilitation of patients with brain injury.
This involves the use of CAT and MRI scans. Again in this respect we accept the uncontroverted evidence of Dr Conner
(Senior Clinical Psychologist, Neuroscience Unit) that this has contributed to the change in work value of clinical
psychologists.

166 Much of the thrust of the applicant union�s case goes to changes in service demands, skills required, evidence based treatment,
community emphasis and outcomes and service and evaluation.

167 We accept the evidence of Professor Lipton that the development of community based services and evidence based practices
are requirements achieved over a 5 year programme under the State�s Mental Health Policy. In this respect quality assurance
standards have been imposed upon all health professionals in their adherence to evidence based care. It is also an accepted fact
that all health care professionals with whom clinical psychologists work are required to deal with more complex cases.
However, from the evidence presented to us from the range of witnesses we are satisfied that with respect to developments in
clinical psychology the degree of specialisation, case management involvement and accountability for patient care go beyond
the scope of what could be explained as normal professional development. We recognise that this is not the view of Prof.
Lipton and Mr Holland.

168 In our view it is implicit in changes which we have identified that the worth of clinical psychologists within the health care
environment has been re-assessed. Their roles have changed and whilst degrees of specialisation and patient care responsibility
have always been features of the profession, the evidence presented to us on issues of co-morbidity, the developing role of
psychology in complementing and/or replacing medication as the standard form of treatment and the development of new
diagnostic skills have contributed to an increase in levels of skill and responsibility.
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169 We conclude that the changes in the work of clinical psychologists engaged in the public health sector taken together constitute
a significant net increase in their work value since 1990. Changes which occurred within the classification structure for clinical
psychologists in the early 1990s do not detract from this conclusion. The broad banding exercise does not reflect a particular
examination of the skills and responsibilities of clinical psychologists at that time nor any enquiry into the conditions under
which their duties were performed. Indeed as the respondent�s witness, Mr Holland testified, there was little or no variation to
duty statements save and except that some of the level 7 forms were amended in handwriting to �7/8�.

170 As to any prospect of flow-on, we note that clinical psychologists have demonstrated a package of changes, including in skill
or expertise, responsibility, training, supervision, environment and in the nature of their patients� conditions. Some or all of
those changes may be able to be demonstrated by other groups either within or outside the public health sector. They would
need to prove such changes, and the degree of change, and whether taken as a whole they constitute an increase in work value.
However, the prospect of flow-on should not deny to one group the benefit of increases in remuneration due to the increased
work value they have demonstrated.

171 How then should that increase in work value be reflected? Do the solutions suggested by the respondents of the proper pursuit
of criteria progression and the creation of a number of level 9 positions provide appropriate recognition of that increase in skill,
responsibility and expertise and the changed work environment? In light of the inconsistent approach taken by employers to
the issue of criteria progression and the general lack of action in respect of the creation of higher level positions since they
were suggested a number of times over a number of years, it is difficult to countenance these as being the solution to the
problem. They may be part of the solution, but they are not the complete answer. If budgetary considerations have been an
issue, then that is contrary to the basis of criteria progression, and actively mitigates against it. If there has been some
misconception at local levels about the availability of criteria progression, or a lack of pursuit by clinical psychologists in those
circumstances, then the parties have had a responsibility to resolve those matters. We do not see those matters, which ought be
addressed in any event, as being the answer to the claim. However, it is clear that more senior positions ought be created and
filled, and done so expeditiously.

Principle 10 Issues
172 It is clear that this issue has been the subject of lengthy consideration by the parties. It is recognised in the most recent

enterprise bargaining agreement (PSA AG 1 of 2002) as being an issue which has not been resolved and would be the subject
of consideration by the Commission. It has not been a lack of attempts to resolve the matter at enterprise level which has
resulted in the claim coming before the Commission. Further, given the nature and breadth of the changes it is not
unreasonable that they be dealt with in the manner sought � that is, by Award amendment.

173 There is no real suggestion that the cost of this claim being granted, even if granted at its highest level, would have any real
detrimental effect on the state of the national or the Western Australian economies. The claim will have a direct impact on, at
most 135 positions, and a cost estimated at between $540,000 and $924,000. There is some potential for limited flow-on,
subject to those seeking flow-on being able to demonstrate the merits of their case. In a total health budget for the state of
$1.8 billion, this does not constitute a real impediment to the claim being granted, whether in full or in part.

174 We conclude that there has been demonstrated a net increase in work value for clinical psychologists in the public health sector
at current levels 6 and 7/8 which is sufficient in the terms of the Work Value Principle, �to warrant the creation of a new
classification or upgrading to a higher classification�. How, then, should that be reflected in the Award, given the range of
levels affected, and the claimed structure?

175 We have reservations about the claim in its current form. If the claim were granted in that form, then clinical psychologists will
establish a unique group within the Award. The level of prescription of the grades, entry levels, progression, and definitions is
not consistent with the remainder of the Award, and is more consistent with those matters normally prescribed in Job
Descriptions forms. The applicant has noted that �at its core, this application is for the reclassification of all Clinical
Psychologists positions covered by the Award �� In the normal course, reclassifications are based on an assessment of work
value change, and if granted, only the classification, and occasionally, the job title, change. The successful application for a
reclassification would not normally result in the particulars of the job being set out in an award provision.

176 Further, the granting of the application is but one step in the resolution of the actual classification to be applied to each
position, particularly higher level positions, and the likely review of job descriptions which the parties say will follow.

177 It is also noted, that even if the Commission amended the Award in the manner sought at the higher levels, the actual creation
and filling of positions is generally a matter for managerial determination. The application provides for the parties to resolve
between them the issue of progression through the higher levels. We are of the view that discussion between the parties on
those matters is an important step and ought to be taken in the final resolution of this matter.

178 In the circumstances, we are of the view that the following ought be prescribed by the Award�
1. the Clinical Psychologist Registrar shall enter the existing scale at the existing level 6.1, but have level 6.3 as

the second increment to reflect the changed work value associated with the additional requirements reflected in
the registration criteria;

2. the existing Senior Clinical Psychologist shall commence at level 7.3 and progress through levels 8.1, 8.2,
9.1 and 9.2. This will provide access to an additional classification level, ie to the top of level 9. We are not
satisfied that entry into level 10 is appropriate or justified at this level of work value.

3. progression from level 6 to the top of level 9 to be via criteria progression, and the relevant positions shall revert
to level 6 when vacant.

4. the existing senior clinical psychologist shall mean a clinical psychologist who�
(a) is eligible for registration with the Psychologists� Board of Western Australia;
(b) has a thorough knowledge of the methods, principles and practices of the profession;
(c) works under general to limited direction; and
(d) has an ability to practice psychology with a high degree of initiative and experience.

179 In addition, the respondents ought move expeditiously to create and fill those more senior positions previously contemplated as
being created at level 9, bearing in mind that the positions previously at level 7/8 will move to higher increments and levels.
Therefore those new positions will necessarily be higher than level 9.

180 As to the claim for the creation of new grades, definitions, and for higher level grades to be established, it is difficult to come
to any conclusions regarding those matters based on the evidence before the Commission. There is not sufficient to allow a
conclusion that, for example, a new grade 3 as defined, ought be created, and that one of the differences between grades 3,
4 and 5 respectively might include whether the clinical psychologist is �an expert in a major area of professional practice�, �an
authority in a major field of clinical psychology practice in Western Australia�, or �a leading authority in a specialist area of
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clinical psychology practice in Western Australia�, respectively, and what those differences might mean. Further, based on
what is before the Commission, we are unable to be satisfied as to the meaning in the distinction between �an expert consultant
at advanced level� (grade 4), and �at a highly specialised level� (grade 5).

181 Therefore, the parties are to discuss between them the establishment of new positions above level 9, and the creation of any
higher level positions contemplated in the claim for grades 3 to 5 now that the major issue of dispute as to the recognition of
increased work value has been addressed. They should also discuss how to best reflect those positions, i.e. whether it is
appropriate for them to be described in full in the Award, by an exchange of letters, in the Job Description forms, or in some
other manner.

182 We do not accept the respondents� argument that the granting of the claim will mean that there will be automatic progression
all the way from level 6.1 through to the top of the scale. It may be that some positions require particular clinical or other
specialisations or skills, such as research, supervision or management. One would anticipate that such positions might be filled
by a selection process, consistent with promotion. However, that is appropriately a matter for parties to attempt to resolve
between them.

183 The parties are to enter into discussions with a view to resolving the issues of�
(a) The creation and filling of those positions previously agreed to above level 9; and
(b) The creation of new grades and definitions, and for the establishment of higher level grades 3 to 5, and how

those grades and definitions are to be reflected.
This should not be taken to mean that the Commission has concluded that a particular structure beyond that resulting from
paragraph (a) above should be established. There is insufficient before us to draw any conclusion in that regard. The parties
ought to attempt to resolve the issue of establishing positions, for the purpose of creating a career structure which also
recognises the level of specialisation within the profession. The parties are to report to the Commission.

184 The parties are to report to the Commission on those issues (a) and (b) in not more than 3 months. In approaching this task the
parties are reminded that consideration must be given �to any change to wage relativities that might result not only within the
relevant internal award classifications structure but also against classifications to which the structure is related.� (�The
Statement of Principles � June 2001�, Work Value Changes Principle (op.cit. at p.1722).

185 The application is to be divided into two parts. The first part is for the purpose of bringing to a conclusion those matters set out
in points 1 to 4 inclusive of paragraph 178. The second part is for the purpose of dealing with points at paragraph 183.

Date of Operation
186 The applicant union seeks retrospective operation of any re-classification arising from the determination of this matter to the

18th July 1997, the date on which the claim in its initial terms was lodged. The application was amended to its present terms on
the 28th June 2001.

187 The matter was not progressed in the Commission by either party until October 2000 when the applicant union sought a
conference pursuant to Section 32 of the Act. The Commission was advised that despite protracted examination of the claim,
the parties had not been able to reach agreement.

188 Hearing dates in April 2001 had to be vacated due to illness and a subsequent listing for July 2001 was cancelled on the
respondent�s application. At that time public hospitals were the subject of industrial action by members of the applicant union
amongst others.

189 The Health Department of Western Australia, on behalf of all respondents, expressed the wish to adjourn the hearing before the
Commission in order to �consider a counter proposal with a view to settling P39/97 by agreement.� Other correspondence
forwarded to the Commission by the respondents indicated their intention to formulate an agreement which would encompass
�an award application on an agreed translation process.� This, it is assumed, related to a proposed new classification structure.
As it turned out, nothing came of this proposed initiative. The matter was the subject of further conferences in July 2001 and
November 2001 before the Commission, and directions issued for the presentation of submissions for the hearing. The
applicant union was granted an extension of time to comply with particular directions with respect to witness statements.

190 The matter was heard by the Commission from the 14th to 17th January 2001 and final submissions and documentation
requested by the Commission were received on the 8th May 2002.

191 In support of the claim for retrospective operation of any re-classification the applicant union cites the history of negotiations
from August 1997 through to December 2000 when the matter was the subject of conference before the Commission. The
applicant�s �Principle 10 Statement� � Attachment 5 - sets out the chronology of meetings, delays, undertaking, understandings
and commitments from the applicant�s perspective. Although not the subject of evidence there was no objection to that
document being submitted.

192 In further support of this claim, the applicant union referred the Commission to the statement submitted when the application
to amend the award was made in August 1997. It states�

�Following the report in March 1996 of the Ministerial Taskforce on Mental Health, the State Government adopted the
State Mental Health Plan. At page 54 of the Plan a �Development Programme for the Clinical Psychologists Workforce�
is outlined as follows�

Strategies need to be urgently implemented to attract and retain experienced clinical psychologists. These
strategies must include development of�

• A career structure which provides a senior focus for the profession and which recognises advanced
practitioner standing;

• mechanisms to provide a �professional focus�;
• competitive and flexible conditions of employment including�

- the right to private practice which will keep experienced clinicians within the public sector;
- attracting back experienced clinicians from the private sector on a part-time or sessional

basis;
- encouraging experienced clinicians who are in management/policy/research positions to

continue to provide for some or part of their working time.
• Opportunities for positions within mainstream health services to bring a broader perspective to mental

health and enhance their career opportunities within the public sector;
• the creation of scholarships for advanced training;
• and the establishment of additional incentives such as a joint university/mental health service

appointment.�
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193 It is, in the applicant union�s view, the failure of the Health Department, Health Services and the Government to act to address
the issues raised in their own reports which justifies the extent of retrospectivity now being sought.

194 Finally, the applicant union claims that it participated in a process of negotiations and co-operation with the respondents in an
attempt to bring this matter to an agreed conclusion but ultimately it was forced to a point where arbitration was the only
recourse.

195 The power to grant a retrospective date of operation is found in Section 39. The basis upon which s.39 operates is set out by
the Full Bench in HSOA v Association for the Blind of Western Australia (Inc) and others (1982) 62 WAIG 2080. It requires
consideration whether there are special circumstances which make such an order fair and right.

196 In the ordinary and normal case the Commission would not be confronted with circumstances which would compel it to the
view that an award should be given retrospective effect. On this basis the existence of circumstances which, in the
Commission�s opinion, �make it fair and right� to make a retrospective order, might well be seen as special� (op. cit. at 2081).

197 The Full Bench noted that it is �clear enough that the conduct of parties may well be a factor proper to be considered in
determining the date from which an order should take effect. It by no means follows, however, that conduct which the tribunal
disapproves is a necessary condition of a retrospective grant � Of course, the conduct of the parties may be a matter of major
importance in deciding whether, and if so to what extent, an order should be given retrospective effect.� (op. cit. at 2082).

198 It is in the circumstances of this matter that the conduct of both parties is squarely the issue. The history of negotiations in the
three years prior to being progressed before the Commission late in 2000 is marked by false expectations, delays and the
appointment of different officers to re-commence negotiations with the union. However, notwithstanding these issues the union
was successful in negotiating an enterprise bargaining agreement for clinical psychologists. Indeed, it may reasonably be
inferred that that was the focus of its attention for a considerable period of time rather than the award amendment.

199 There is, however, the issue of the State Mental Health Plan and the specific commitment made with respect to clinical
psychologists. The success of that plan in all other respects was attested to by Prof. Lipton. Significant resources were
deployed in re-focussing services and implementing strategies to improve service delivery. The evaluation of the standards of
care was an integral part of its success. However, what initiatives and recommendations were made about the creation of
positions to support senior clinical psychologists and to provide additional opportunities were either ignored, thwarted by
budget constraints or bogged down in a mechanism of classification review.

200 On balance, we consider that within the terms of s.39 of the Act, there are special circumstances which make it fair and right to
grant some degree of retrospectivity in the operation of any re-classification for clinical psychologists currently employed with
the respondents, who are re-classified as a result of this decision.

201 In this respect an operative date of 1st September 2001 is fair and equitable and we decide accordingly.

APPLICATION NO. P 39 OF 1997

Clinical Psychologists
Rates of Pay

Award Claim Minutes of Proposed Order

Current Titles Levels $
1/8/02t

Title Levels $
1/8/02

Levels $

Registrar 6.1 44,086 Registrar 6.1 44,086 6.1 44,086
6.2 45,550 Grade 1 6.3 47,630 6.3 47,630
6.3 47,630

Senior 7.1 48,743 Clinical 7.3 51,614 7.3 51,614
Clinical 7.2 50,153 Psychologist 8.1 53,749 8.1 53,749
Psychologist 7.3 51,614 Grade 2 9.1 58,147 8.2 55,499

10.1 62,006 9.1 58,147
8.1 53,749 9.2 59,989
8.2 55,499 Senior Clinical 10.2 65,250

Psychologist 11.1 67,841
9.1 58,147 Grade 3 11.2 70,476
9.2 59,989

Senior Clinical 12.1 74,089
Psychologist 12.2 76,530
Grade 4 12.3 79,314

Consultant Class 1 N/A
Clinical
Psychologist
Grade 5

_________
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2002 WAIRC 07266
HOSPITAL SALARIED OFFICERS� AWARD 1968

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES HOSPITAL SALARIED OFFICERS ASSOCIATION OF WESTERN AUSTRALIA (UNION OF

WORKERS), APPLICANT
v.
ROYAL PERTH HOSPITAL AND OTHERS, RESPONDENTS

CORAM COMMISSION IN COURT SESSION
CHIEF COMMISSIONER W S COLEMAN
SENIOR COMMISSIONER A R BEECH
COMMISSIONER P E SCOTT

DATE OF ORDER FRIDAY, 20 DECEMBER 2002
FILE NO. P 39 OF 1997
CITATION NO. 2002 WAIRC 07266
_________________________________________________________________________________________________________

Result Application granted in part
_________________________________________________________________________________________________________

Order
HAVING heard Mr D Hill and with him Ms C Thomas on behalf of the applicant and Mr G Edwards and with him Mr M Taylor on
behalf of the respondent, the Commission in Court Session, pursuant to the powers conferred under the Industrial Relations Act,
1979, hereby orders�

(1) THAT the application be divided into two parts to become application No. P 39 of 1997(A) and application
No. P 39 of 1997(B);

(2) THAT in respect of application No. P 39 of 1997(A);
(a) That the Hospital Salaried Officers� Award 1968 (No. 39 of 1968) be varied in accordance with the

following schedule; and
(b) That the variation shall have effect from the beginning of the first pay period commencing on or after

1st September 2001, in respect of employees employed at the date of this order, or from the date of
engagement where such employees commenced employment after 1st September 2001.

(3) THAT in respect of application No. P 39 of 1997(B);
(a) The parties shall discuss, with a view to reaching agreement;

(i) the expeditious creation and filling of senior positions for clinical psychologists above level
9, previously contemplated as being at level 9;

(ii) the creation and filling of other senior clinical psychologists positions; and
(iii) the establishment of grades, definitions and requirements, for clinical psychologists�

positions and how those matters are to be reflected.
(b) The parties shall report to the Commission on their discussions in respect of paragraph (a) not later

than 3 months from the date of this Order.
(Sgd.) W.S. COLEMAN,

[L.S.] Commission in Court Session.
_________

SCHEDULE
1. Schedule A � Minimum Salaries:

A. After clause (4) of this schedule insert new clause (5) as follows�
(5) (a) An employee appointed as a Clinical Psychologist Registrar shall commence at Level 6.1, and shall progress to

Level 6.3, in the second year;
(b) An employee appointed as a Senior Clinical Psychologist shall commence at Level 7.3 and shall progress by

annual increments to Level 9.2.
(c) Progression from Level 6 to Level 9.2 shall be via criteria progression and the relevant positions shall revert to

Level 6 when vacant.
(d) �Senior Clinical Psychologist� shall mean a clinical psychologist who�

(i) is eligible for registration with the Psychologists� Board of Western Australia;
(ii) has a thorough knowledge of the methods, principles and practices of the profession;
(iii) works under general to limited direction; and
(iv) has an ability to practice psychology with a high degree of initiative and experience.

B. Renumber clause (5) as clause (6).
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PRESIDENT�Matters dealt with�
2002 WAIRC 07271

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES DIRECTOR GENERAL, DEPARTMENT OF JUSTICE, APPLICANT

- and -
THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED,
RESPONDENT

CORAM HIS HONOUR THE PRESIDENT P J SHARKEY
DELIVERED FRIDAY, 20 DECEMBER 2002
FILE NO/S. PRES 36 OF 2002
CITATION NO. 2002 WAIRC 07271
_________________________________________________________________________________________________________

Decision Order for a stay
Appearances
Applicant Mr R J Andretich (of Counsel), by leave
Respondent No appearance
_________________________________________________________________________________________________________

Reasons for Decision
INTRODUCTION

1 This is an application by the abovenamed applicant employer. The respondent was, at all material times, an �organisation� as
that is defined in s.7 of the Industrial Relations Act 1979 (as amended) (hereinafter referred to as �the Act�).

2 The application is brought pursuant to s.49(11) of the Act. The application was filed on 13 December 2002. By the application,
the applicant seeks an order for the stay of the operation of part only of the decision of the Commission, constituted by the
Public Service Arbitrator, (hereinafter called �the Arbitrator�) given on 5 December 2002, in matter No P2 of 2001.

3 The application was endorsed with directions for the date of hearing and the filing of certain documents in accordance with the
well known and long standing practice of this Commission in relation to stay applications. It was of course significant that the
order at first instance was required to be complied with by 18 December 2002 and that therefore an expeditious hearing of the
matter was necessary, as is more often than not the case with applications for a stay pursuant to s.49(11) of the Act. Similar
procedures applied of course, when there was an application by the abovenamed respondent, (hereinafter called the CSA), for a
stay of the first order of the Public Service Arbitrator (see CSA and Director General, Department of Justice (2002) 82 WAIG
at 2437 and the directions given and endorsed on the application in that matter).

4 There was no appearance by or on behalf of the respondent at 9.00am on 17 December 2002. No answer and counterproposal
was filed herein on behalf of the respondent either.

5 The declarations of service of Caterina Maria Assunta Srano declared on 16 December 2002 were evidence that copies of the
application herein endorsed with directions including a direction as to the date of hearing, namely 17 December 2002 at
9.00am, were served on the abovenamed respondent organisation direct, by hand, and on Kott Gunning Solicitors personally,
by hand, as solicitors for the respondent on 16 December 2002. It is to be noted that submissions at first instance had been filed
by Kott Gunning on behalf of the respondent organisation. I was satisfied on those declarations that service, having being
validly effected upon the solicitors for the respondent and the respondent organisation itself, including a notice of the date of
the hearing of this application, that notice had been given of the hearing in accordance with s.27(1)(d), (ie) that the respondent
had been duly served with a notice of the proceedings and in the absence of the respondent or any representative of the
respondent, therefore, the Commission constituted by the President was authorised by s.27(1)(d) to proceed to hear and
determine the application.

6 It is alleged that that part of the order which requires and declares that the applicant should not have ceased paying one
Ms Blanche Bowles, a member of the respondent organisation, her ordinary salary, and order that her salary be reinstated from
the date of that order and the balance of it be paid by 18 December 2002, be stayed.

7 The relevant part of the order, paragraph 6, in No P2 of 2001 was in the following terms:-
�That the Director General, Department of Justice should not have ceased paying Ms Bowles her ordinary salary
and�
(a) from the date of this order is to reinstate payment of her salary; and
(b) by 18 December 2002 is to pay Ms Bowles the balance of the salary due from the date it was ceased.�

GROUNDS OF THIS APPLICATION
8 The application for a stay is made on the following grounds, which are contained in the schedule thereto:-

�1. Following appeal to the Full Bench from his findings at first instance in application P2 of 2001 Senior
Commissioner Beech sifting as the Public Service Arbitrator ordered amongst other things that the Director-
General of the Department of Justice reinstate payments of salary to Ms Blanche Bowles and pay her salary
from the date it was ceased. Annexed is a copy of the formal orders, order (6) being the material order,
dated 5 December, 2002.

2. Ms Bowles is a prison support officer and was appointed to act as such at Broome Regional Prison.
3. As a result of differences with the officers with whom she was required to work Ms Bowles was excluded

from the Prison by the Superintendent in July of 2000. Ms Bowles has not worked since then. The Director
General agreed to pay Ms Bowles up until the Public Service Arbitrator delivered his decision and did so.

4. The Public Service Arbitrators decision at first instance in application P2 of 2001 in respect of Ms Bowles
role in her being excluded from the prison was not the subject of appeal and therefore stands. He found that
�it would be an untenable situation for Ms Bowles to return to work at the prison�. Annexed hereto is a copy
of the Reasons for Decision delivered on the 1st of March, 2002.



48 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 83 W.A.I.G.

5. The Director General seeks an order staying the Public Service Arbitrator�s decision at least insofar as order
6 is concerned pending the determination of the appeal to the Full Bench on the following grounds.

(a) Appeal FBA 53 of 2002 raises a serious issue to be tried in whether an employee is entitled to
payment of wages in circumstances where his or her employer has acted in a way that prevents
service being rendered and the extent to which the behaviour of the employee should be taken into
account when considering whether an order for payment of wages should be made.

(b) The balance of convenience favours the Director General in that a significant payment will be
required to be made to comply with the Public Service Arbitrator�s decision with the prospect of
recovery being poor should the appeal be allowed.

(c) There is substantial merit in the appeal.

(d) The appeal raises a matter of public interest as employers and employees need to know their
entitlements and obligations in respect of the payment of salary when an employer acts in a way to
restore working relationships at the place of work damaged as a result of the conduct of an
employee which prevents service being rendered by that employee. The nature of the arbitral
function is also an issue which requires clarification.�

APPEAL NO FBA 53 OF 2002
9 An appeal against the decision at first instance was instituted by way of notice of appeal filed on 13 December 2002 and served

on the respondent according to the declaration of service of Caterina Maria Assunta Srano, on 13 December 2002 and upon its
solicitors Kott Gunning on the same date.

GROUNDS OF APPEAL
10 The grounds of appeal are as follows:-

1. The Public Service Arbitrator erred in law in declaring that the decision of the Appellant to exclude Ms Bowles
from Broome Regional Prison is a decision within his jurisdiction.

PARTICULARS
(a) The decision was not an industrial matter.

(b) The Public Service Administrator was functus officio in respect of this issue having considered it and
having made determinations in respect of it in his decision delivered on the 14th of March, 2002 which
were not pursued in Appeal FBA 17 of 2002 to the Full Bench.

2. The Public Service Arbitrator erred and erred in law in declaring that the decision of the Appellant to exclude
Ms Bowles from the Broome Regional Prison is void.

PARTICULARS
(a) The Public Service Arbitrator was functus officio in respect of this decision having considered it and

having made determinations in respect of it in his decision delivered on the 14th of March, 2002, which
were not pursued in Appeal FBA 17 of 2002 to the Full Bench.

(b) The decision was not an industrial matter.

(c) The Public Service Arbitrator failed to execute his arbitral jurisdiction in his determination in respect of
this decision, if it constituted an industrial matter, in that he did not consider the decision according to
equity, good conscience and its substantial merits in relation to both the Appellant and Ms Bowles in that
he had no or insufficient regard to the position of the Appellant.

3. The Public Service Arbitrator erred and erred in law in declaring that the Appellant should not have ceased
paying Ms Bowles her ordinary salary and ordering that�

(a) from the date of his order the Respondent is to reinstate payment of Ms Bowles salary and,
(b) by the 18th of December 2002 is to pay Ms Bowles the balance of the salary due from the date it was

ceased.

PARTICULARS
(a) Ms Bowles was not entitled to salary having rendered no service.
(b) The Public Service Arbitrator had no or insufficient regard to his finding that it was Ms Bowles behaviour

which precluded her being able to render service at Broome Regional Prison in accordance with her
appointment and her stated requirement to be placed in Broome.

(c) The Public Service Arbitrator had no or sufficient regard to the prospect of the Appellant being unable to
place Ms Bowles in alternative employment acceptable to her.

(d) The Public Service Arbitrator failed to execute his arbitral function in respect of this issue in that he did
not consider it according to equity, good conscience and the substantial merits as he had no or insufficient
regard to the position of the Appellant.

4. The Appellant seeks the following orders�
(a) Orders (I) and (2) made by the Arbitrator be quashed.
(b) Order (6) made by the Arbitrator be quashed.�
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PRINCIPLES
11 The principles which apply to applications for a stay were most recently referred to by the Commission, constituted by the

President, in DVG Morley City Hyundai v Fabbri (2002) 82 WAIG 2440 at 2441 in the following terms:-
�19 The principles which apply to applications for a stay were most recently expressed by the Commission,

constituted by the President, in Bamboo Holdings Pty Ltd v Halligan 82 WAIG 966 at 967-968, and are as
follows:-

��The principles which apply to applications for a stay were most recently expressed by the
Commission, constituted by the President, in Stanley and Others t/a Communique Communications v
Bryant 82 WAIG 785 at 787 and are as follows:-

�The principles by which applications pursuant to s.49(11) of the Act are determined are well settled
in this Commission (see Commissioner of Police v CSA 81 WAIG 2553 at 2554):-

The principles by which applications pursuant to s.49(11) of the Act are determined are well
settled in this Commission. Amongst others, the reasons for decision in AWU v BHP Iron Ore
Ltd 81 WAIG 406 properly expresses them at pages 407-408:-

I reproduce hereunder the relevant extract from CSA v Director General, Department of
Transport 80 WAIG 2855 at 2856:-

These principles have been laid down in a number of cases, including Gawooleng
Dawang Inc v Lupton and Others 72 WAIG 1310, Director General of the Ministry for
Culture and the Arts v CSA and Others 79 WAIG 670 and City of Geraldton v Cooling
80 WAIG 1751.
It is for the applicant to establish that the stay should be granted. It is, of course, an
underlying principle that the successful party is entitled to the fruits of her/his/its order,
award or declaration.
For the applicant to succeed, it must be established that there is a serious issue to be
tried, that the balance of convenience favours the applicant and that other factors
consistent with the application of s.26(1)(a), s.26(1)(b) and/or s.26(1)(c) of the Act, if
they exist, require that the application be granted.
If these ingredients exist, then exceptional circumstances exist which warrant the
granting of the application as a matter of equity, good conscience and the substantial
merits of the case. (I say that to further explain the principles.)

The need to prevent there being any more uncertainty than is necessary, in industrial matters, is
important, too (see Re Moore; Ex parte Pillar [1991] 65 ALJR 683 at 685 (HC)).

I would add the following further observations.
Before weighing other factors the court needs to be satisfied that there is an arguable case on appeal, (in
this jurisdiction a serious issue to be tried also described as a strong case), to ensure that the appeal has
not been lodged simply to delay execution (see Croney v Nand [1999] 2 Qd R 342 at 348-9 (CA)).
If an appeal may be nugatory a stay will be granted. An appeal will be nugatory when because of the
respondent�s financial state there is no reasonable prospect of recovering monies paid to him pursuant to
the judgment.
An appeal will be nugatory too, if the appellant can show that without a stay of execution he/she will be
ruined (see Lino Type Hell Finance Ltd v Baker (Practice Note) [1992] 4 All ER 887 at 888).
Inconvenience and the possibility of risk to the appellant�s property do not constitute special
circumstances (see Cox v Simeon (SC (WA) Full Court Lib No 5063 7 September 1983, unreported)).
The onus is on the applicant, of course, to demonstrate a proper basis for a stay, as I have observed
above, which will be fair to all the parties and the court will weigh the balance of convenience and the
rights of the parties as I have observed above (see Alexander v Cambridge Credit Corp Ltd (1985)
2 NSWLR 685 at 694).
The mere preservation of the status quo, nor by themselves, the merits of the appeal are not sufficient.
Further, it is not sufficient to constitute special circumstances that the appeal is arguable, is being
pursued in good faith and with expedition and that the stay will not prejudice anybody (see Hamersley
Iron Pty Ltd v Lovell (No 2) (1998) 20 WAR 79 and 80, 88 (FC)).
Appropriate circumstances may exist within the context of the balance of convenience if serious injury
will result to the applicant unless a stay is granted (see McBride v Sandland (No 2) (1918) 25 CLR
369 and 375) and, as I have observed, an appeal will be nugatory when, because of the respondent�s
financial state, there is no reasonable prospect of recovering monies paid to him/her pursuant to the
judgment, but appropriate circumstances are not limited to that situation and will exist whenever there is
a real risk that it would not be possible for a successful appellant to be restored substantially to his/her
former position (see Federal Commission of Taxation of Commonwealth of Australia v The Myer
Emporium Ltd (No 1) [1986] 160 CLR 221 at 223).��

20 To amplify these principles I would also quote the following paragraph from the judgement of Anderson J
in Hamersley Iron Pty Ltd v Lovell (No.2) (1998) 20 WAR 79 at pages 89-90 (FC) where His Honour said:-

�As I understand the cases, however, unless a stay is necessary to preserve the subject matter or
integrity of the litigation in the broader sense described above the circumstances will not be regarded as
sufficiently exceptional to enliven the discretionary jurisdiction to provide a stay. Only if the applicant
can show that a stay is necessary to that end will the high Court go on to consider matters such as
whether the application for special leave has a prospect of success, whether a stay will occasion
hardship to the respondent, where the balance of convenience lies, and so on. I think such matters are
always treated as secondary to the question whether a stay is necessary to preserve the subject matter or
integrity of the litigation. They come into play only if it appears that the refusal of a stay will
substantially deprive the applicant of the benefit to be derived from the appeal. Thus, an applicant may
fail to obtain a stay even if the applicant can show that unless there is a stay the appeal will be futile.�
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21 Further, at page 91 His Honour said:-
�So far as I can see, those cases in which the court has given consideration to such matters such as
hardship, the balance of convenience, the prospect that special leave to appeal may be granted and so on
are all cases in which the first hurdle has been cleared by the applicant. They are cases in which,
speaking broadly, an appeal would be futile unless a stay was granted. I would include in this category
of cases Moulleux Pty Ltd v Girvan NSW Pty Ltd (1991) 13 Leg Rep 24; De L v Director�General,
Department of Community Services (NSW) (1997) 136 ALR 201; Bryant v Commonwealth Bank of
Australia (1996) 70 ALJR 306.��

BACKGROUND
12 This is a matter which was heard at first instance by the Arbitrator, came on for appeal to the Full Bench, was heard and

determined by the Full Bench and remitted to the Public Service Arbitrator for further hearing and determination. The reasons
for decision of the Full Bench which include a history of the matter are reported in CSA and Director General, Ministry of
Justice (2002) 82 WAIG at 2858 (FB). The appeal was upheld and the matter was remitted to the Arbitrator to hear and
determine according to law and the reasons of the Full Bench. That is what was done. It is that decision, made following the
remitting of the matter back to the Arbitrator by the Full Bench, which is now appealed against and of which the applicant
seeks a stay of operation.

13 The application for a stay relates to Order 6 of a number of orders made at first instance upon second hearing at first instance.
14 The findings which support Order 6, that is the order sought to be stayed, include the following:-

(a) Ms Bowles is ready, willing and able to return to work and is not required by her employer to return to work
at the Broome Regional Prison.

(b) She was paid under an undertaking by the respondent until the conclusion of the proceedings at first instance
even though she was absent from work without approval.

(c) The decision to transfer her was unlawful.
(d) It was also held that Ms Bowles cannot be held to have been absent from work without approval for failing to

report for work at Hakea Prison because the requirement to do so was unlawful. That reason for not paying
her was therefore held not to be able to stand.

15 There were submissions made in support of the argument that there was a serious issue to be tried.
16 It was submitted that the Arbitrator was in error in that he found that Ms Bowles, the employee at the centre of these

proceedings, was entitled to be paid wages under her contract of employment despite not rendering any services.
17 Second, it was the case that Ms Bowles had not worked, and had not worked for some time, because of her exclusion from her

place of employment.
18 It was also the case that the Arbitrator had found, and this finding had not been challenged and stood, and indeed the Arbitrator

repeated it, namely that Ms Bowles �own conduct, or misconduct, precipitated� the superintendent�s decision in the matter.
19 It was also found at first instance that there was much evidence of steps taken by the respondent and other employees to

attempt to work with Ms Bowles and that these steps were unsuccessful.
20 The law in Australia is that a contract of employment is �� commonly understood as involving no liability for wages or salary

unless earned by service, even though the failure to serve is a consequence of the masters wrongful act. It is, of course,
possible for the parties to make a contract for the payment of periodical sums by the master to the servant independently of this
service... but, to say the least, it is not usual. The common understanding of a contract of employment at wages or salary
periodically payable is that it is the service that earns the remuneration and even a wrongful discharge from the service means
that wages or salary cannot be earned however ready and willing the employee may be to serve and however much he stand by
his contract and a claim to treat it as discharged by breach�. (See Automatic Fire Sprinklers Proprietary Limited and Another v
Watson [1946] 72 CLR 435 at 465 per Dixon J). In that case it was made clear by the court that even though an employee
wrongfully discharged cannot recover wages, for they have not been earned according to the terms of the contract, he or she
will have other remedies of varying utility. This might include an action to enforce any accrued but unpaid rights, amongst
other courses. (See generally the discussion of these matters in �The Law of Employment� Macken, O�Grady, Sappideen and
Warburton, (5th edition) pages 103 to 113).

21 On the submissions available to me in this matter, it does not seem to have been in issue that Ms Bowles did not work during
the relevant period and was not entitled to be paid even though she was excluded by the employer�s wrongful act, if wrongful
act it was. There was therefore a strong argument that there was an error, as alleged in the grounds of appeal, on that count.

22 I would also add that Csomore and Another v Public Service Board of New South Wales [1987] 10 NSWLR 587 per Rogers J,
is authority for the proposition that where a �suspension� occurs not in accordance with the relevant statute, in this case the
Public Sector Management Act (1994) and as would seem to be the case here at least arguably, then an officer such as
Ms Bowles is still not entitled to her salary when she has not rendered service. She had not rendered the service required by the
contract of employment.

23 Further, on the same authority (Csomore and Another v Public Service Board) (op cit at pages 596-7) it was not necessary to
suspend Ms Bowles before the respondent was free of any obligation to pay salary, that was strongly arguable, in this matter
too.

24 There was also an argument, and it was submitted accordingly, that apart from any implied legal obligation to cooperate in the
performance of the contract of employment, then because of Ms Bowles� behaviour to other employees such as Mr Gittos,
Ms Wotherspoon and Mr Fitzpatrick, her conduct resulted in a breakdown in her relationship with other employees resulting in
�the inability of her to discharge her duties�. There was a finding made in relation to that which was never challenged.

25 It is noteworthy that the Arbitrator in that context (paragraph 17) said this:-
�In light of the conclusion I have reached that Ms Bowles own conduct, or misconduct, precipitated the decision of
the superintendent, the claim for the order is not made out.�

26 That is of some significance because of the emphasis on Ms Bowles own conduct and the attempts by the respondent and her
fellow employees to work with her, the Arbitrator held.

27 I would also add that insofar as it might arise from the grounds of appeal, the fact that the respondent had been paying salary
for Ms Bowles pursuant to an undertaking, which undertaking was found not to have outlived the hearing and determination of
her application, that this was no obstacle to the respondent deciding to cease payment.
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28 Whether, the reason for the respondent�s ceasing or failing to pay her salary could stand in the face of what might be said to
have been an unlawful requirement for her to attend work at Hakea Prison is another matter.

29 It might be argued with some strength upon the appeal, therefore, that the decision was not made in accordance with the
substantial merits of the case. Therefore, there was an erroneous exercise of the discretion of the Arbitrator for that reason, it
would follow.

30 There might be some argument that the order was an order made in the exercise of judicial and not arbitral power, but not
sufficient was submitted to me on this occasion to persuade me that that constituted a serious issued to be tried.

31 It follows from what I have said that there is a serious issue to be tried and that it was so established on what was submitted to
me on this application. Indeed, it is fair to say that there was established a strong case for the appellant on appeal on the
submissions put to me upon the hearing of this application. Whether there is a strong case on appeal when all arguments for
both sides have been put and canvassed is of course an entirely different matter.

BALANCE OF CONVENIENCE
32 I now turn to the balance of convenience. In my opinion, account must be taken of the fact that not only is Ms Bowles entitled

through the CSA to the fruits of its judgement, but that she has been deprived of her wages for some time. It is not to the point
that there will be a difficulty in recovering any payments made to her pursuant to the order of the Arbitrator at first instance.
However, in this case, the balance of convenience lies with the applicant notwithstanding those factors, because a strong case
upon appeal has been established and because this was a case where an element of that strong case is that Ms Bowles was not
entitled to be paid wages because she did not render service, and she did not render service because she was not required to
work at Broome Regional Prison. This occurred, in turn, because she, as the Arbitrator had held, and was not sought to be
challenged upon appeal, could not get on with her fellow employees, and that it was her own fault that this was the case.

33 Accordingly, this is one of those somewhat rare cases where the seriousness of the issue to be tried (and the strengths of the
case upon appeal as it has been put on the submissions made upon this application) means that the balance of convenience lies
with the applicant for a stay and militates against the CSA being entitled, until the appeal is heard and determined, to the fruits
of its judgement.

FINALLY
34 Exceptional circumstances were therefore established in accordance with the reasons for decision in DVG Morley City

Hyundai v Fabbri (op cit) and the cases cited therein.
35 Accordingly, for those reasons which I have expressed above, the interests of the applicant should take precedence over the

interests of Ms Bowles and the respondent. (See s.26(1)(c) of the Act). Further, the equity, good conscience and substantial
merits of the case for those reasons were established to lie with the applicant.

36 For those reasons I made the order staying the operation of paragraph 6 of the decision at first instance.

_________

2002 WAIRC 07234
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES DIRECTOR GENERAL, DEPARTMENT OF JUSTICE (FORMERLY KNOWN AS MINISTRY
OF JUSTICE), APPLICANT
- and -
CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED,
RESPONDENT

CORAM HIS HONOUR THE PRESIDENT P J SHARKEY
DELIVERED TUESDAY, 17 DECEMBER 2002
FILE NO/S. PRES 36 OF 2002
CITATION NO. 2002 WAIRC 07234
_________________________________________________________________________________________________________

Decision Application granted
Appearances
Applicant Mr R J Andretich (of Counsel), by leave
Respondent No appearance
_________________________________________________________________________________________________________

Order and Declarations
This matter having come on for hearing before me on the 17th day of December 2002, and having heard Mr R J Andretich (of
Counsel), by leave, on behalf of the applicant and there being no appearance by or on behalf of the respondent, and I having
determined that my reasons for decision will issue at a future date, and the applicant herein having consented to waive the
requirement of s35 of the Industrial Relations Act 1979 (as amended), it is this day, the 17th day of December 2002, ordered and
declared as follows�

(1) THAT appeal No FBA 53 of 2002 has been instituted within the meaning of s.49(11) of the Act.
(2) THAT the application herein was validly made.
(3) THAT the applicant has sufficient interest as required by s.49(11) of the Act and was therefore entitled to apply

for the order which appears hereunder.
(4) THAT the operation of paragraph 6 of the order of the Public Service Arbitrator made on the 5th day of

December 2002 in matter No P2 of 2001 be stayed and is hereby stayed pending the hearing determination of
appeal No FBA 53 of 2002.

(Sgd.) P.J. SHARKEY,
[L.S.] President.

____________________
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2002 WAIRC 07192
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES ANTHONY GEOFFREY MATTHEWS, APPLICANT
- and -
COOL OR COSY PTY LTD; CEIL COMFORT HOME INSULATION PTY LIMITED;
CITIGROUP PTY LTD, RESPONDENTS

CORAM HIS HONOUR THE PRESIDENT P J SHARKEY
DELIVERED WEDNESDAY, 11 DECEMBER 2002
FILE NO/S. PRES 34 OF 2002
CITATION NO. 2002 WAIRC 07192
_________________________________________________________________________________________________________

Decision Application dismissed
Appearances
Applicant Mr B R Jackson (of Counsel), by leave
Respondents Ms M G Saraceni (of Counsel), by leave
_________________________________________________________________________________________________________

Reasons for Decision
INTRODUCTION

1 This is an application by the abovenamed applicant, Anthony Geoffrey Matthews, for an order to stay the operation of Order
2 of a decision made at first instance by a single Commissioner in application No 1502 of 2001 on 31 October 2002 (as
corrected), pending the hearing and determination of appeal No FBA 52 of 2002.

2 The order, as it appears at first instance, was in the following terms:-
�1. THAT the application in so far as it relates to Cool or Cosy Pty Ltd and Ceil Comfort Home Insulation Pty

Limited be and is hereby dismissed.
  2. THAT the applicant advise the Commission of his intentions in respect of the application in so far as it relates

to Citigroup Pty Ltd within 28 days of the date hereof.�
3 The operation of the first order made at first instance is not sought to be stayed. It is the second order only which is sought to

be stayed.
4 That appeal was filed on 20 November 2002 and served on 21 November 2002.
5 According to the declaration of service, the notice of appeal was served upon the above two first named respondents

(hereinafter called �Cool or Cosy� and �Ceil Comfort�). It was also declared to have been served on Citigroup Pty Ltd (in
liquidation) (hereinafter called �Citigroup�) by hand at Jackson McDonald, Solicitors, 81 St George�s Terrace, Perth.

6 Jackson McDonald are the Solicitors for Cool or Cosy and Ceil Comfort and instructed Ms Saraceni (of Counsel), who
appeared on behalf of the abovenamed two respondents upon the hearing of this application. There was no appearance by or on
behalf of Citigroup. This application was also, according to the declaration of service, served in this same manner as the notice
of appeal.

7 It was common ground that Citigroup was in liquidation and that this state of affairs commenced after the application at first
instance was filed and before proceedings at first instance were heard and determined.

8 The appeal in reality is said to involve only Cool or Cosy and Ceil Comfort and was said by Counsel for the applicant to have
been served on Citigroup in error.

9 Appeal No FBA 52 of 2002, it should be emphasised, is not an appeal against Order 2 but only against Order 1. The
applicant�s solicitors have advised the Associate to Commissioner Scott by letter dated 27 November 2002 (exhibit 2), that the
applicant proposes to proceed with the application at first instance but that that advice reflects the intention of the applicant
�unless and until the stay order is made�.

BACKGROUND
10 The above named applicant made application to the Commission at first instance pursuant to s.29(1)(b)(i) of the Industrial

Relations Act 1979 (as amended) (hereinafter referred to as �the Act�) alleging that he had been unfairly dismissed from his
employment and claiming also a denial of a contractual benefits.

11 The respondents named were all of the abovenamed respondents, including Citigroup. The application was filed on 17 August
2001. Particulars of the application, curiously enough, did not contain any allegation that any person was his employer. An
answer and counterproposal was filed on behalf of �the Cool or Cosy Group�, but not on behalf of the three individually
named companies.

12 However, the particulars of the answer and counterproposal which were filed were filed on behalf only of Cool or Cosy and
Ceil Comfort. It was asserted, and not denied by Counsel for the respondents, that Jackson McDonald did not act for Citigroup.
It was therefore not asserted on behalf of the applicant that the service of this application or of the appeal upon Citigroup by
conveying the document to Jackson McDonald was valid, nor could it have been.

13 The matter was heard and determined on 9 and 10 April 2002 and 23 and 24 July 2002 and the decision, as I have said, issued
on 31 October 2002 (and was corrected on 4 November 2002).

14 At the hearing, the applicant, through Counsel, advised the Commission that he did not pursue the claim against Citigroup at
that time. The matter was therefore determined as between the applicant, Cool or Cosy and Ceil Comfort, and not against
Citigroup. The application against Citigroup was not dismissed or otherwise dealt with and Citigroup, or its liquidator, was not
represented at the hearing.

15 There is no evidence at all that the application at first instance was sought to be served on the liquidator.
16 Regulation 89(2) of the Industrial Relations Commission Regulations 1985 (as amended) enables service to be effected:-

�(b) in the case of a corporation (other than an organization), by leaving it at, or sending it by prepaid post to, its
principal place of business or principal office in the State or the registered office of the corporation;�
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17 There was no evidence that service in accordance with that regulation, had occurred, either upon appeal, or in relation to this
application, so far as Citigroup was concerned. It was not contended that such had occurred. It was, in fact, conceded that it
had not. It was even conceded that the purported service of the notice of appeal on Jackson McDonald was a mistake. By that
concession, I understood that it was not intended to serve the notice of appeal on Citigroup at all, even though it was named as
a party on the notice of appeal.

18 I am not at all satisfied, therefore, that this application or the notice of appeal was validly served on Citigroup.
THE PARTIES - SERVICE - VALIDITY OF APPLICATION

19 S.49(11) of the Act enables an applicant with sufficient interest, as the applicant who was a party as defined in s.29B of the Act
at first instance clearly is, to make an application for the stay of operation of a decision pending the hearing and determination
of an appeal, and only after an appeal has been instituted.

20 An appeal is instituted within the meaning of s.49(3) when the notice has been filed within time ((ie) within 21 days of the date
of the decision being deposited in the Registry) (see s.49(3) of the Act and see Whitehouse Hotels Pty Ltd v Lido Savoy Pty Ltd
[1974] 131 CLR 333). However, for the purposes of s.49(11), an appeal cannot be said to have been instituted until after the
notice of appeal has been validly served on the other parties at first instance. I say that because it would be patently ridiculous
if the legislature intended a person to be able to apply for the stay of the operation of a decision appealed against, when other
parties at first instance, who ought to be given a chance to defend the appeal, have had no notice of the appeal given by way of
service of that notice upon them.

21 It follows that the appeal has not been validly instituted against Citigroup for the purposes of s.49(11) in this case, in that there
has been no valid service on the parties at first instance or the parties named as parties to the notice of appeal or this
application, and it has not been established that this application has been made at any time after the appeal has been instituted,
therefore. That is because, of course, the appeal has not been properly and validly instituted within the meaning of s.49(11), at
least insofar as the appeal lies against Citigroup. Further, there has been no proof of any valid service of this application upon
the respondents at first instance, in a matter where the interests of Citigroup are to be affected by the order for a stay of
operation of the decision, which is sought. Citigroup, too, has been named as a party to these proceedings and not validly
served. Citigroup is also named as a party in the notice of appeal which was filed herein and served on the other two parties.

22 Accordingly, the matter should not proceed until there is valid service upon Citigroup proven, or until other orders are made to
properly deal with the matter in that respect are made. Neither has been done. Accordingly, I would dismiss the application for
those reasons.

DENIAL OF PROCEDURURAL FAIRNESS
23 I would add, too, if it were necessary to say so, that to make an order for a stay without giving Citigroup an opportunity to be

heard before such order was made when the order patently affects the litigation against Citigroup at first instance, and affects
its rights and interests, would be to deny procedural fairness. For that reason also I would not make the order sought.

24 Plainly, Citigroup would not have been given a reasonable opportunity to be heard when it ought to be heard. Further, even if
Citigroup were not named as a party to this application, I would consider that it might be required in fairness that orders should
be made given its direct interest in the order sought by this application to join it as a respondent to this application (see the
principles in relation to the change of joinder of parties discussed in Cairns �Australian Civil Procedure� 4th edition, pages
317-322).

25 I would add that all of those reasons are fortified by the admission of Counsel for the applicant/appellant that service had not
been sought to be affected on Citigroup in the required way, because, as I understand his submission, of the provisions of the
Corporations Act 2001, requiring the leave of the Supreme Court to bring proceedings or begin proceedings where a
corporation is in liquidation. I will come to those relevant provisions later.

26 What I have said above is emphasised by reason of the displacement of the general powers of the directors while a liquidator is
carrying out his or her administration (see s.471A(2) of the Corporations Act 2001, and, for example, Rock Bottom Fashion
Market Pty Ltd v H R & C E Griffiths Pty Ltd (1997) 142 FLR 20).

27 The immediate practical affect of the appointment of a liquidator is to paralyse the company commercially (see Re Capital
Services Ltd (1983) ACLC 1270) (Supreme Court, QLD) and see the reference in Laws of Australia Vol 4.7 paragraph 63).

COMPETENCE OF THE APPLICATION
28 I now turn to consider whether the application is competent otherwise within the meaning of s.49(11) of the Act.
29 S.49(11) enables an applicant with sufficient interest to apply �for an order that the operation of the decision appealed against

be wholly stayed�. In this case, there is no application for an order of the operation of the decision appealed against, which I
think can, on the plains words of the section, also mean �that part of the decision appealed against�. Otherwise the clear
intention of the legislature would not be given effect to.

30 This is an application for an order to stay the operation of part of a decision, and, indeed, that part of a decision not appealed
against and therefore not a decision appealed against for the purposes of s.49(11). It is an application which by lack of service
excludes Citigroup from the proceedings as does the appeal process, also for lack of valid service.

31 For these reasons, I am not at all, on the submissions made to me, satisfied that s.49(11) enables an applicant to seek an order
to stay the operation of a decision, or part of a decision, when that decision or part of a decision is not appealed against. That is
the case here. That view, in my opinion, is justified by the words which appear in s.49(11), namely that the order which can be
sought and made is an order for a stay of the operation of the decision, wholly or in part, pending the hearing and
determination of the appeal.

32 In my opinion, in the absence of cogent argument to the contrary, it follows that there is no power to stay the operation of a
decision or part thereof when it has not been appealed against. That is because the stay is to operate upon the decision because
it is appealed against and also pending hearing and determination of the appeal. That is the case here. I am not therefore
satisfied that there can competently be an order made for the stay of operation of that part of the decision which is not appealed
against and which is not required to be prevented from altering the state of affairs between the parties pending the hearing and
determination of any appeal. Even if that view is wrong, which it is not, the merits of the case do not lie with the applicant for
the same reasons.

33 For those reasons I am not persuaded that the application is competent and would dismiss it.
S.471(B) OF THE CORPORATIONS ACT 2001

34 It was common ground that a liquidator was acting in relation to Citigroup. Accordingly, and the most significant effect of the
appointment on third parties is that a person cannot begin or proceed with a court proceeding against the company, or in
relation to its property or any enforcement process in relation to its property in this Commission, which is a court, except by
leave of the Supreme Court.
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35 S.471B reads as follows:-
�Section 471B. Stay of proceedings and suspension of enforcement process
While a company is being wound up in insolvency or by the Court, or a provisional liquidator of a company is
acting, a person cannot begin or proceed with:�
(a) a proceeding in a court against the company or in relation to property of the company;

or
(b) enforcement process in relation to such property;
except with the leave of the Court and in accordance with such terms (if any) as the Court imposes.�

36 In this case, since the applicant has claimed unfair dismissal by Citigroup, amongst others, and if the applicant were successful
would obtain orders for compensation and payment of contractual benefits against Citigroup, this proceeding by way of
application for a stay must be the sort of proceeding contemplated by s.471B. That is because it is inextricably intertwined with
the progress of the claim at first instance which would, if successful, affect the property of Citigroup which is named as a party
to this application as it is named as a party in the appeal proceedings.

37 For the same reason, the appeal proceedings required the leave of the Supreme Court before they were instituted because they
named Citigroup as a party. It is admitted that no leave under the section has been obtained from the Supreme Court, pursuant
to the section. It is therefore clear to me that the appeal has not been validly instituted for that reason and could not succeed.
Indeed, it is conceded by Mr Jackson (of Counsel) that this application has not been properly served because of the likely
effect of s.471B.

38 This application also, in that it has been made and has proceeded without leave being first obtained from the Supreme Court, is
also invalid and should therefore be dismissed for that reason. This Commission cannot entertain the application in the absence
of the leave of the Supreme Court first having been given (see, generally, Helm v Hansley Holdings Pty Ltd (in liquidation)
(1999) 79 WAIG 1860 (IAC) and Helm v Hansley Holdings Pty Ltd (under Administration) (1999) 79 WAIG 23 at 24-
25 (FB)).

PRINCIPLES
39 The principles which otherwise apply to the determination of applications for a stay have been most recently set out in DVG

Morley City Hyundai v Fabbri (2002) 82 WAIG 2440 (Pres), and are as follows:-
�19 The principles which apply to applications for a stay were most recently expressed by the Commission,

constituted by the President, in Bamboo Holdings Pty Ltd v Halligan 82 WAIG 966 at 967-968, and are as
follows:-

��The principles which apply to applications for a stay were most recently expressed by the
Commission, constituted by the President, in Stanley and Others t/a Communique Communications v
Bryant 82 WAIG 785 at 787 and are as follows:-

�The principles by which applications pursuant to s.49(11) of the Act are determined are well settled
in this Commission (see Commissioner of Police v CSA 81 WAIG 2553 at 2554):-
The principles by which applications pursuant to s.49(11) of the Act are determined are well settled
in this Commission. Amongst others, the reasons for decision in AWU v BHP Iron Ore Ltd
81 WAIG 406 properly expresses them at pages 407-408:-
I reproduce hereunder the relevant extract from CSA v Director General, Department of Transport
80 WAIG 2855 at 2856:-

These principles have been laid down in a number of cases, including Gawooleng Dawang
Inc v Lupton and Others 72 WAIG 1310, Director General of the Ministry for Culture and
the Arts v CSA and Others 79 WAIG 670 and City of Geraldton v Cooling 80 WAIG 1751.
It is for the applicant to establish that the stay should be granted. It is, of course, an
underlying principle that the successful party is entitled to the fruits of her/his/its order,
award or declaration.
For the applicant to succeed, it must be established that there is a serious issue to be tried,
that the balance of convenience favours the applicant and that other factors consistent with
the application of s.26(1)(a), s.26(1)(b) and/or s.26(1)(c) of the Act, if they exist, require that
the application be granted.
If these ingredients exist, then exceptional circumstances exist which warrant the granting of
the application as a matter of equity, good conscience and the substantial merits of the case.
(I say that to further explain the principles.)

The need to prevent there being any more uncertainty than is necessary, in industrial matters, is
important, too (see Re Moore; Ex parte Pillar [1991] 65 ALJR 683 at 685 (HC)).

I would add the following further observations.
Before weighing other factors the court needs to be satisfied that there is an arguable case on appeal, (in
this jurisdiction a serious issue to be tried also described as a strong case), to ensure that the appeal has
not been lodged simply to delay execution (see Croney v Nand [1999] 2 Qd R 342 at 348-9 (CA)).
If an appeal may be nugatory a stay will be granted. An appeal will be nugatory when because of the
respondent�s financial state there is no reasonable prospect of recovering monies paid to him pursuant to
the judgment.
An appeal will be nugatory too, if the appellant can show that without a stay of execution he/she will be
ruined (see Lino Type Hell Finance Ltd v Baker (Practice Note) [1992] 4 All ER 887 at 888).
Inconvenience and the possibility of risk to the appellant�s property do not constitute special
circumstances (see Cox v Simeon (SC (WA) Full Court Lib No 5063 7 September 1983, unreported)).
The onus is on the applicant, of course, to demonstrate a proper basis for a stay, as I have observed
above, which will be fair to all the parties and the court will weigh the balance of convenience and the
rights of the parties as I have observed above (see Alexander v Cambridge Credit Corp Ltd (1985)
2 NSWLR 685 at 694).
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The mere preservation of the status quo, nor by themselves, the merits of the appeal are not sufficient.
Further, it is not sufficient to constitute special circumstances that the appeal is arguable, is being
pursued in good faith and with expedition and that the stay will not prejudice anybody (see Hamersley
Iron Pty Ltd v Lovell (No 2) (1998) 20 WAR 79 and 80, 88 (FC)).
Appropriate circumstances may exist within the context of the balance of convenience if serious injury
will result to the applicant unless a stay is granted (see McBride v Sandland (No 2) (1918) 25 CLR
369 and 375) and, as I have observed, an appeal will be nugatory when, because of the respondent�s
financial state, there is no reasonable prospect of recovering monies paid to him/her pursuant to the
judgment, but appropriate circumstances are not limited to that situation and will exist whenever there is
a real risk that it would not be possible for a successful appellant to be restored substantially to his/her
former position (see Federal Commission of Taxation of Commonwealth of Australia v The Myer
Emporium Ltd (No 1) [1986] 160 CLR 221 at 223).��

 20 To amplify these principles I would also quote the following paragraph from the judgement of Anderson J
in Hamersley Iron Pty Ltd v Lovell (No.2) (1998) 20 WAR 79 at pages 89-90 (FC) where His Honour said:-

�As I understand the cases, however, unless a stay is necessary to preserve the subject matter or
integrity of the litigation in the broader sense described above the circumstances will not be
regarded as sufficiently exceptional to enliven the discretionary jurisdiction to provide a stay. Only
if the applicant can show that a stay is necessary to that end will the high Court go on to consider
matters such as whether the application for special leave has a prospect of success, whether a stay
will occasion hardship to the respondent, where the balance of convenience lies, and so on. I think
such matters are always treated as secondary to the question whether a stay is necessary to preserve
the subject matter or integrity of the litigation. They come into play only if it appears that the refusal
of a stay will substantially deprive the applicant of the benefit to be derived from the appeal. Thus,
an applicant may fail to obtain a stay even if the applicant can show that unless there is a stay the
appeal will be futile.�

 21 Further, at page 91 His Honour said:-
�So far as I can see, those cases in which the court has given consideration to such matters such as
hardship, the balance of convenience, the prospect that special leave to appeal may be granted and
so on are all cases in which the first hurdle has been cleared by the applicant. They are cases in
which, speaking broadly, an appeal would be futile unless a stay was granted. I would include in this
category of cases Moulleux Pty Ltd v Girvan NSW Pty Ltd (1991) 13 Leg Rep 24; De L v Director�
General, Department of Community Services (NSW) (1997) 136 ALR 201; Bryant v Commonwealth
Bank of Australia (1996) 70 ALJR 306.�

SERIOUS ISSUE TO BE TRIED
40 There cannot be a serious issue to be tried because, for the reasons which I have expressed above, the appeal itself has been

invalidly instituted.
41 It was submitted that there was a serious issued to be tried, because, as I understand it, the Commission erred in the findings

made as to the identity of the employer of Mr Matthews at the time of the termination of his employment. The Commission
found that neither Ceil Comfort or Cool or Cosy was his employer.

42 A large number of errors of fact are alleged to have been made. However, the findings to a significant extent depended on the
Commission�s impression of the witnesses including the applicant.

43 Nothing was submitted which would strongly lead to the view that the Commission misused the advantage which it had from
seeing and hearing the witnesses.

44 It was sought to adduce new or fresh evidence not adduced at first instance. The evidence was evidence directed to proving
who the applicant�s employer was. That evidence was the evidence of a witness who was called at first instance but not
examined about these matters. In any event, the evidence was not relevant to this application. It is a matter for the Full Bench
upon appeal as to whether that evidence should be admitted or not. The President has no power to admit fresh evidence
relevant to the appeal and I therefore rejected it.

45 As to the question of the application of indicia used in cases to determine whether a person is an employee or an independent
contractor or partner, for example, I am not persuaded that they were relevant in these proceedings, given that the question was
not whether the applicant was an employee, but rather who was his employer.

46 I am not persuaded that there is a serious issue to be tried.
BALANCE OF CONVENIENCE

47 The submission in support of the application for a stay was founded on the premise that the appellant ought not to be
compelled at this stage to elect whether he wishes to proceed against Citigroup Pty Ltd or not. Further, in the event that the
stay is not granted the appellant will be required to almost immediately incur costs in making an application to the Supreme
Court under s.471B for leave to proceed against Citigroup Pty Ltd.

48 In other words, so the submission went, the appeal against the finding that Ceil Comfort and Cool or Cosy were not his
employers should be disposed of and if it is unsuccessful the applicant should then be able to proceed against Citigroup Pty
Ltd.

49 He should, so the submission went, be able to do all that without running the risk that his claim against Citigroup be struck out.
Against that, it was submitted on behalf of the respondents that the applicant has already complied with the order sought to be
stayed. But is fair to observe that the compliance was on a conditional basis pending the determination of this application for a
stay. It is therefore, so it was submitted, unnecessary to make an order for a stay when he has already complied.

50 The respondents are entitled to the fruits of the judgment below, it was also submitted and it was further submitted that no
exceptional circumstances have been demonstrated to justify the granting of a stay of operation of the order made at first
instance.

51 First it should be observed that the order sought to be stayed is a procedural order. If it were appealed against, it would be �a
finding� as defined, and the Full Bench would require to be persuaded before an appeal could lie that the question raised is of
such importance that in the public interest an appeal should lie.

52 I should observe that I have a great deal of difficulty seeing that such an appeal would be successful and I have a great deal of
difficulty because there is no appeal against this order although it has sought to be stayed in its operation. All it requires, let me
say, and given that this is a procedural order that does not at all determine the proceedings at first instance but merely requires,
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quite understandably, that the applicant advise both the Commission and the other parties, for the sake of some certainty, what
it proposes to do about its application against Citigroup Pty Ltd.

53 It is also open to the applicant to apply at first instance to adjourn the hearing of the matter until the appeal is heard and
determined. Whether that application is then granted or not is a matter for the Commission. In my opinion too, the balance of
convenience and the public interest is better served by this matter being dealt with at first instance as the Commission decides
after hearing the parties. Further, that interest and that balance is not served by my staying the operation of the order when
there is already arguably an unnecessary multiplicity of actions which it is not in the public interest should exist. The balance
of convenience has not been established to lie with the applicant, for those reasons. The application is incompetent. No
exceptional circumstances exist to justify my making the order sought.

FINALLY
54 The interests of Citigroup, pursuant to s.26(1)(c) of the Act required this order to be made on the merits, as a person directly

affected, even if not represented. Further, it is in the interests of this matter and what I perceive to be the need to reach some
finality for the sake of the first and second respondents, as well as the applicant, that this matter move forward, at least to some
extent, at first instance.

55 For all of those reasons, the equity, good conscience and substantial merits of the case lay with the dismissal of the application
and I dismissed it.

_________
2002 WAIRC 07133

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES ANTHONY GEOFFREY MATTHEWS, APPLICANT

- and -
COOL OR COSY PTY LTD; CEIL COMFORT HOME INSULATION PTY LTD; CITIGROUP
PTY LTD, RESPONDENTS

CORAM HIS HONOUR THE PRESIDENT P J SHARKEY
DELIVERED TUESDAY, 3 DECEMBER 2002
FILE NO/S. PRES 34 OF 2002
CITATION NO. 2002 WAIRC 07133
_________________________________________________________________________________________________________

Decision Application dismissed
Appearances
Applicant Mr B R Jackson (of Counsel), by leave
Respondents Ms M G Saraceni (of Counsel), by leave
_________________________________________________________________________________________________________

Order
This matter having come on for hearing before me on the 3rd day of December 2002, and having heard Mr B R Jackson (of
Counsel), by leave, on behalf of the applicant and Ms M G Saraceni (of Counsel), by leave, on behalf of the respondents, and I
having determined that the application should be dismissed and that my reasons for decision will issue at a future date, it is this day,
the 3rd day of December 2002, ordered that application No PRES 34 of 2002 be and is hereby dismissed.

(Sgd.) P.J. SHARKEY,
[L.S.] President.

DECLARATIONS�
2002 WAIRC 07261

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING AND KINDRED

INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
COROMAL CARAVANS PTY LTD, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DATE FRIDAY, 20 DECEMBER 2002
FILE NO. APPLICATION 1984 OF 2002
CITATION NO. 2002 WAIRC 07261

Declaration
WHEREAS on 18th December 2002 the Commission issued Minutes of Proposed Order in this Application for the purpose of
making Orders under s.42E of the Industrial Relations Act, 1979 that the parties continue to bargain in good faith upon the terms
and conditions specified in said Order; and
WHEREAS since the Commission issued the said Minutes of Proposed Order it has been advised by Counsel for the Respondent
that in view of the circumstances described in its letter dated 19th December 2002 there is now no prospect of reaching an
agreement with the Applicant Union and its client does not wish to further bargain with them; and



83 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 57

WHEREAS the Respondent�s company now consents to a Declaration being made under s.42H of the Act; and
WHEREAS the Applicant Union have advised the Commission that they have no objection to a Declaration being made under
s.42H; and
WHEREAS the Commission, having reached the conclusion that bargaining between the Applicant Union and the other negotiating
party has failed and there is no reasonable prospect of the negotiating parties reaching an agreement, will declare that bargaining
has ended between the parties hereto.
NOW THEREFORE the Commission pursuant to the powers vested in it under Section 42H of the Industrial Relations Act,
1979 hereby declares�

THAT bargaining between the negotiating parties hereto has ended.
(Sgd.) J. F. GREGOR,

[L.S.] Commissioner.

AWARDS/AGREEMENTS�Application for�
2002 WAIRC 07077

BURSWOOD ISLAND RESORT EMPLOYEES AWARD 2002
A 4 OF 2002

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,

WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
BURSWOOD RESORT (MANAGEMENT) LIMITED, RESPONDENT

CORAM COMMISSION IN COURT SESSION
COMMISSIONER J H SMITH
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Result New award made in substitution of the Burswood International Resort Casino Employees� Industrial
Agreement 2001 AG 169 of 2001 and the Burswood Island Resort Employees Award A 23 and A
25 of 1985.

Representation
Applicant Mr J Welch & Mr D Kelly
Respondent Mr G Blyth (as Agent)
_________________________________________________________________________________________________________

Reasons for Decision
The Union�s Claim
1 The Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch�s (�the Union�) application

seeks an order that the Commission makes an award in terms of the Burswood International Resort Casino Employees�
Industrial Agreement 2001 AG 169 of 2001 (�the 2001 Agreement�). This award is to replace the Burswood Island Resort
Employees Award A 23 and A 25 of 1985 (�the Casino Award�). The only modifications sought to the 2001 Agreement are to
increase the rates of pay contained in the 2001 Agreement by an amount of 3.2%, the inclusion of a clause not presently
included in the 2001 Agreement which provides employees with journey cover and to make an award without a no extra claims
clause. The award the Union seeks is an award in substitution of the 2001 Agreement.

2 The terms of the award sought by the Union are substantially the terms and conditions which apply to employees of Burswood
Resort (Management) Ltd (�the Respondent�) who have entered into an Australian Workplace Agreement offered to
employees from 1999 until sometime in early 2002 (�AWA 1�). The Union claims it is unfair for the Respondent to
discriminate against employees because they choose to be covered by a collective agreement registered under the Industrial
Relations Act 1979 (�the Act�). The Union contends that the basis of its claim for a new award is that Clause 8.2 of AWA
1 required the Respondent to pay a pay increase to its employees covered by AWA 1 of at least 3.2% from 1 July 2002. Clause
8.2 of AWA 1 requires employees� wages to be reviewed annually in July each year, commencing in July 2001. The clause
provides for discretion as to the quantum of the pay increase, however it is not to be less than the consumer price index for
Perth from March to March. The relevant consumer price index showed that there was an increase from March 2001 until
March 2002 of 3.2%. It is common ground that on 2 October 2002 the Respondent informed employees whose conditions of
employment are covered by AWA 1 that they would receive a pay rise of 3.2% back dated to 1 July 2002. The Union contends
that the company has an aggressive approach towards �Unionisation of the workplace� and that the only reason that employees
covered by AWA 1 have received a pay rise in 2002 is because the nature of AWA�s do not require the Union to be involved in
dispute resolution procedures and because of other issues such as the appointment of Union delegates and the holding of Union
meetings.
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3 Essentially the Union�s case is that the Commission should make an award in the form sought to ensure that employees
choosing to be covered by an instrument of this Commission are not discriminated against for making that choice. Further the
Union argues that employees who carry out work of the same value should be paid upon an equitable basis.

4 It is common ground that approximately two thirds of the Respondent�s employees who would otherwise be covered by the
2001 Agreement are covered by AWA�s. The Union says that should the Commission find no unfairness, the logical thing to
do is to dismiss the Union�s application so that the 2001 Agreement will continue to remain in force.

5 The Union�s claim is in the terms of the 2001 Agreement with the following modifications�
1) An increase in rates of pay contained in the 2001 Agreement by an amount of 3.2%;
2) The inclusion of a clause to provide employees with journey cover;
3) Clause 45. � No Extra Claims. This clause is to be deleted.
4) References to an agreement have been deleted and replaced with references to an award.

6 Subsequent to application A4 of 2002 being lodged, the Union sought leave to amend four errors in the application�
1) Clause 13(2)(d) - hygienic cleaning conditions allowance should read $5.75 instead of $6.05;
2) Clause 29 - knife allowance should read $9.40 per fortnight;
3) Clause 40(b) should refer to a Human Resource Officer rather than an Employee Counsellor; and
4) Clause 40(c) should refer to Human Resource Co-ordinator rather than Human Resources Manager.

In all other respects the Union�s application mirrors the 2001 Agreement.
7 At the end of the proceedings the Commission in Court Session asked the parties to consider their position in relation to Clause

40. - Resolution of Disputes, with a view to modifying the Clause in order to make it more effective. The Union forwarded an
alternative clause in substitution of Clause 40 in the 2001 Agreement. The Union�s proposal is as follows�
Clause 40. � Resolution of Disputes
(1) Any question, dispute or difficulty arising under this Award (�the dispute�) shall be resolved between the

employee(s) affected and the Company in accordance with the following procedure�
Step 1: Should a dispute arise, the employees affected shall first refer the dispute to the employee�s immediate

Supervisor for discussion and resolution. The Supervisor should respond to the concern raised with them
within three days.

Step 2: If the dispute is not resolved satisfactorily at Step 1, the affected parties shall arrange for further
discussions between the employee and more senior levels of Management of the Company to resolve the
dispute, as soon as is reasonably possible. Should the employee so desire, a Union delegate or another
employee may accompany such employee.

Step 3: If the dispute is not resolved at the completion of Step 2, and where requested by the employee affected,
further discussion will then be held between the Company�s representatives and representatives of the
Union. After considering the view of the Union, the Company shall make a decision on the dispute. This
meeting must take place within five days of the request from the employee.

Step 4: If the dispute is not resolved at the completion of Step 3, it may then be referred to the Western Australian
Industrial Relations Commission for conciliation and if necessary arbitration.

(2) While the parties attempt to resolve the dispute in accordance with the above, the Status Quo will pertain.
(3) Reasonable time shall be allowed for each step to be completed but it should be no more than five days.

The Respondent�s Case
8 The Respondent says in its Notice of Answer and Counter Proposal that the Union�s claim is inconsistent with the

2002 Statement of Principles. The Respondent also says in its Notice of Answer and Counter Proposal that the Union�s claim
should be dismissed under s.27(1)(a)(iii) of the Act on grounds that further proceedings are not necessary or desirable in the
public interest.

9 The Respondent contends that the Applicant cannot make out a claim under Principle 10 of the Statement of Principles as the
Union cannot justify why the claim has not been progressed as an industrial agreement under s.41 of the Act. The Respondent
says however, in its Notice of Answer and Counter Proposal that it remains open to further negotiations with the Union for a
new industrial agreement in the event that the Union withdraws the present application but not otherwise. The Respondent also
contends that the Casino Award applies as the �safety net� award and a new award is not necessary or desirable. In the
alternative, the Respondent says if the Commission determines a new award should issue the Respondent puts forward the
terms of an award it says the Commission should make.

The Respondent�s Claim
10 The counter proposal includes a number of variations to the Casino Award and the 2001 Agreement.

The Respondent proposes the following variations and reasons for them which are summarised below:

Change Reasons
Annual Leave
Reduce from 5 weeks to 4 weeks per annum

Difficult to roster
Cost reduction

Casual Employees
Reduce loadings paid to casual employees

A reduction to 25% to save costs

Change Rooms
Remove clause

Not necessary

Classification Structure
The introduction of a broad banded structure
allowing multi skilling across bands

Reduces administration;
Allows for multi skilling where appropriate
Employees are paid on skill level regardless of job
role



83 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 59

Change Reasons

Dispute Resolution Procedure
Modify steps and introduce a single delegate to
cover the Respondent�s operations

The existing procedure does not currently work
efficiency and effectively.

Evening Penalty Rates
Remove penalty rate between
7pm and 7am

Cost reduction

Higher Duties
Remove a flat 20% allowance and make it a
discretionary payment

The 20% loading does not reflect the amount of the
higher duties the person is doing; and
The 20% rate may be higher than the wage rate
applicable to the substantive position

Meal Break Penalty
Remove the 50% penalty when the employee does
not get their meal break

Cost reduction

Overtime
Pay only outside of 76 hours per fortnight; and
Reduce the 10 hour break between working
overtime and the start of the next shift; and
The first two hours to be paid at ordinary rates

Cost reduction; and
Not always possible to provide a 10 hour break
between overtime and the start of the next shift.

Part-time Employees
Remove minimum engagement; and reduce the
minimum shift to 3 hours

Increased flexibility

Public Holidays
Recognise on the actual day; and
Remove 8 hours pay if on a Roster Day Off

Cost reduction

Rest Breaks
Remove different provisions for Keno to make
them consistent with others

Keno positions no longer exist.

Right of Entry
Limit Right of Entry to Dining Room; and
24 hours notice of right of entry

Cost incurred when the Respondent did not know
when the Union was coming.

Roster
Reduce notice to 3 days to change the roster.

The business is subject to constant flux and it is
hard to predict how many employees will be
necessary on site at a particular time.

Service Pay
Remove payment
Traineeship Provisions
Introduce traineeship provisions

Cost reduction; and
Ability to hire people without relevant experience

Time and Wage Records
Remove

Covered by the Act.

Under Rate Workers
Remove

Not necessary

Uniforms
Remove provisions for the allowance

Not necessary

Union Delegates
Reduce to single delegate

Difficulties have been experienced with delegates
undertaking their role, particularly in relation to
consistency of attitude

Union Meeting
Remove provisions

Difficult to roster when employees attend

Union Notices
Union Notices to be approved by the Respondent
before they go on the noticeboard.

Notices are negative and misleading and have
caused considerable disruption to the work place

Weekend Penalty Rates
Reduce to a flat time and half, rather a Sunday rate
of time and three quarters or double time

Cost reduction; and
Consistent with hospitality awards.

The History
11 Evidence concerning the history of employment arrangements at Burswood Resort Casino was given by Mr Kelly and Ms

Drimatis. It is not necessary for the purposes of this decision to recite all of that evidence or to detail a complete history of
relations between the parties. Suffice to say that the Commission is aware, due to the extent and nature of issues that over time
have come to the Commission, that relations between the applicant Union and Burswood have often been strained. It is
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common ground that a majority of employees engaged by the Respondent that are relevant to this application are covered
currently by the terms and conditions of either the 2001 Agreement or AWA 1. There are other industrial instruments that
apply to the Respondent�s employees and which are in part specified in Ms Drimatis� evidence. The most relevant of these
being the Casino Award and another Australian Workplace Agreement (AWA 2). In May 2002 the Respondent began
engaging staff under AWA 2 and this agreement has reduced terms and conditions in comparison to AWA 1 and the
2001 Agreement (see paragraphs 39 and 40 of Mr Drimatis� evidence).

12 The 2001 Agreement was registered by the Commission on 24 August 2001. The order giving effect to the 2001 Agreement
stipulated that the Agreement�

�replaces Burswood Resort Casino Employees� Industrial Agreement 1993 (No AG 85 of 1993), the Burswood Resort
Casino Employees� Industrial Agreement 1993 Amendment Agreement 1995 (No AG 132 of 1995), the Burswood
International Resort Casino Employees� Industrial Agreement 1997 (No AG 164 of 1997), the Burswood International
Resort Casino Employees� Industrial Agreement 2000 (No AG 243 of 1999) which are hereby cancelled.�

13 The 2001 Agreement in its terms, as with early agreements, replaced and superseded the Casino award and the Hotel and
Tavern Workers� Award 1978 No R31/1977. Each industrial instrument operated within the confines of �the area of land
occupied by the Burswood Island Resort in the State of Western Australia�. In effect the 2001 Agreement operates within the
confines of the Casino license. In March 2002 the Commission made another award, the Burswood Catering and Entertainment
Pty Ltd Employees Award 2001, in terms similar to the 2001 Agreement to cover other employees within the Casino complex
who were transferred from BR(M)L to a new company within the Burswood group.

14 The parties reached agreement on the 2001 Agreement in conference before the Commission on 9 August 2001. This
accommodation, designed on Ms Drimatis� evidence to improve the working relationship with the Union, applied simply a
5.3% pay increase to employees under the 2000 Agreement and did not provide for journey cover. This increase had earlier
been granted to AWA employees. The agreement was reached after some 8 months of negotiations between the parties which
included discussions about potential changes to conditions and working arrangements and an unsuccessful resort to arbitration.
Ms Drimatis� evidence also is that�

�On 26 October 1999 BR(M)L decided to offer its employees covered by the Burswood International Resort Casino
Employees� Industrial Agreement 1997, AWAs under the Federal Act. The AWAs contained essentially the same terms
and conditions as were approved by employees during the ballot referred to in paragraph 16 of this statement. The only
additional entitlement was the inclusion of journey cover.�

15 The reference here to the same terms and conditions is essentially to the agreement which became the 2000 Agreement. In this
sense employees under the 2001 Agreement, with the exception of pay increases, have enjoyed the same terms and conditions
for some considerable time. Since the inception of AWA 1 employees under this arrangement and those under the
2001 Agreement had also enjoyed the same terms and conditions with the exception of provisions relating to the involvement
of the applicant Union, journey cover and a different date of operation for the last 5.3% pay increase.

The Union�s Evidence
16 Mr David Kelly, the Secretary of the Union, testified that he has been employed by the Union since October 1992. Mr Kelly

has been intimately involved in negotiations with the Respondent in respect of a number of industrial instruments that have
covered employees. Mr Kelly says that AWA 1 differed from the Burswood International Resort Casino Employees� Industrial
Agreement 2000 AG 243 of 1999 (�the 2000 Agreement�) in the following ways�

(a) AWA 1 has no references to Union rights of entry, Union delegates, Union notice boards and Union meetings;
(b) AWA 1 included the provision of journey cover, which provides insurance to employees to and from their place

of work;
(c) AWA 1 provided for a term of three years with the same pay rises for the first 18 months and two further Perth

CPI based wage increases payable on and from 1 July 2001 and 1 July 2002.�
17 The same differences also applied to the 2001 Agreement. On 9 August 2001 an agreement was reached between the Union

and the Respondent to enter into a new industrial agreement which provided for the same 2001 pay increases provided to
employees in AWA 1 backdated to 31 July 2001. Mr Kelly agreed that the AWA 1 dispute resolution procedure differed from
the 2000 and the 2001 Agreements. The AWA 1 dispute resolution procedure does not specifically allow for the Union to be
involved in the resolution process whereas the 2000 and 2001 Agreements dispute resolution procedures require that certain
steps be taken between the employee (with the assistance of the Union) and the Respondent. If there is no resolution of the
issue and once the internal procedures have been complied with the parties can bring the matter to this Commission for
resolution. AWA 1 only allows the disputed matters to be referred for mediation by an agreed mediator.

18 In relation to the Respondent�s counter proposals, Mr Kelly testified that the change sought by the Respondent to provide only
four weeks� annual leave for shift workers (instead of five weeks as provided for in the 2001 Agreement) was opposed. He said
that other casinos in Australia allowed five weeks� annual leave. He said the change was opposed because the additional
week�s leave is compensation for the very unsociable hours and shift patterns that people are required to work, as Burswood is
a 24 hour operation for almost 365 days a year. He made similar observations in relation to the Respondent�s counter proposal
to change the rates of pay paid to employees who work from 7:00pm to 7:00am. He said that the premium paid was to
compensate people for being at work at times which most of the community considered to be unsociable. He made similar
comments in relation to the Respondent�s proposal to change the rate of amounts paid on Sunday as penalty rates. He said that
although employers like to say there is no such thing as a weekend anymore and that taking children to football on the
weekend is a thing in the past, most employees still value the time they have on weekends and they see the weekends as a
special time. He said within the community there are a substantial number of employees who see Sunday as a day that requires
special compensation. This applies not only for those who see Sunday as a day of religious significance but for others who see
Sunday as a family day. In relation to the counter proposal that the first two hours of overtime be paid at ordinary rates, Mr
Kelly said that proposal is simply an unjustified attempt to return to a 40 hour week. In relation to the proposal to reduce the
amount of notice to be given of changes to the roster, from seven days to three days notice, Mr Kelly said that the company has
no understanding of what it is like to be an employee with a family as three days was insufficient notice for people to make
changes to their family arrangements.

19 Mr Shanti De Silva, a Union delegate employed by the Respondent, gave uncontradicted evidence that the nature of his
position was to observe the duties and roles of members of staff in a range positions across the workplace. Mr De Silva has
worked for the Respondent for a period of some 17 years. He said his observations clearly indicated to him that the duties
carried out by the Respondent�s employees do not vary at all in relation to the industrial instrument which covers them. He said
that all employees work under identical rostering practices, regardless of the industrial instrument that covers them.
Mr De Silva said it was his view it was unfair that colleagues with whom he works, who do the same job that he does, on the
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same roster, have received a pay rise under AWA 1 when the only difference in his position is that he wants to be employed
pursuant to an instrument of this Commission.

20 Mr De Silva made similar observations in relation to the Respondent�s counter proposals as Mr Kelly. Mr De Silva also
pointed out that the terms of the 2001 Agreement allow less than seven days notice of changes to the roster where the
employee agrees. In relation to the proposal to reduce the current minimum of 20 hours work per fortnight and four hours each
shift in respect of part-time employees, he said the proposed change is opposed as some employees travel about an hour and a
half to get to work. Mr De Silva said it would not be worthwhile for these employees to work part-time unless they were
guaranteed four hour minimum shifts, for a total of 20 hours per fortnight.

21 It was put to Mr Kelly and to Mr De Silva in cross-examination that the terms of the 2001 Agreement and AWA 1 are
incomparable because in relation to those who work pursuant to the terms of AWA 1, the Respondent is not subject to the
interference by the Union or by the Commission. Both Mr Kelly and Mr De Silva responded by expressing the view that
members of the Union were being discriminated against �in their pay packets� simply because they want to exercise the
freedom which most people in society see as a basic right, that is the right to belong to and be represented by a Union.

22 Ms Perrina Bozanich testified on behalf of the Union that she has been employed by the Respondent since July 1994 as a
croupier. In 1999 she became a party to AWA 1. She testified that she could see no difference in her work patterns and the
work patterns of other croupiers who did not enter into AWA 1.

23 Mr John Welch testified that he has been employed by the Union as an Industrial Officer since 1 May 2001. Since that time he
has been responsible for the hospitality industry, specifically Burswood. On 24 January 2002 Mr Welch wrote on behalf of the
Union to the Respondent seeking to negotiate a new agreement to replace the 2001 Agreement. The Respondent advised that it
was willing to enter into discussions with the Union and negotiations commenced by the holding of a meeting between the
parties on 11 February 2002. At that meeting he proposed on behalf of the Union that the parties agree to the conditions
contained in the 2001 Agreement with the addition of a pay increase being equal to the CPI increase for Perth from March
2001 to March 2002 and journey cover. He said he advised the Respondent the base line position of the Union was not less
than what was to be paid to AWA 1 employees. Mr Welch says that the Respondent advised that it would only consider cost
neutral pay increases. Further meetings took place between the parties. On 6 March 2002 a further meeting was held. Prior to
that time the Respondent provided to the Union on a �without prejudice� basis a list of areas they felt would be productive for
discussion in negotiations. Mr Welch said that at the meeting on 6 March 2002 he indicated to the Respondent that the Union
thought it likely that the parties would be able to discuss the following areas�

�(a) The introduction of a broadband classification structure specifically in the food and beverage areas. When cross-
examined, Mr Welch conceded that changes to the reclassification structure would not necessarily be confined to
food and beverage and that the Union would be happy to consider changes, to parallel recent changes to the
hospitality awards in exchange for an appropriate pay increase. Further he conceded that there are a number of
areas, including the amalgamation of the classifications of video and keno which could be fruitful for discussion
between the parties.

(b) A provision for annualised salary;
(c) Traineeship provisions;
(d) Simplification of the resolution of dispute proceedings. When cross-examined about the dispute resolution

procedure in the industrial agreement, Mr Welch conceded there had been some confusion about the operation of
the clause and some disagreement which had led to argument in matters before the Commission as to the
application of the clause to particular matters in dispute; and

(e) Pay rates for casuals attending training.�
24 Mr Welch said he made it very clear to the Respondent that anything beyond the CPI increase and journey cover was not

negotiable unless any changes were paid for. Mr Welch said that the stumbling block in the negotiations was the Respondent�s
refusal to have any further discussions with the Union after the Respondent had been advised on 6 March 2002 that it was the
Union�s intention to make an application for an award in the terms of the 2001 Agreement, together with a pay rise equivalent
to the CPI increase and journey cover. Mr Welch says that the Respondent advised the Union that they would not have any
further discussions with the Union about negotiating a new agreement if the Union brought an application for a new award.

25 Following a conciliation conference in the Commission, in A 2 of 2002, further discussions occurred between the parties on
27 May 2002. Mr Welch again advised the Respondent that the Union wanted a 3.2% pay increase and payment of journey
cover. He also advised that they were willing to enter into discussions about the proposals that had come out of the 6 March
2002 meeting. Mr Welch says the Respondent advised the Union that it felt that the areas the Union were prepared to discuss
were not worth anything close to a 3.2% pay increase. He said it was very clear that the Respondent�s view was that all pay
increases would have to be funded by trade-offs. When cross-examined, Mr Welch conceded that there was a lot of downward
pressure on costs generally at Burswood. However, he did not concede that if the Union�s application for a wage increase and
journey cover is granted that the Respondent would have difficulty paying those amounts. He said that a memorandum from
Kathleen Drimatas dated 5 April 2002, to Mr George Wilson, contained a recommendation from Ms Drimatas that the budget
for the 2002/2003 financial year be for a wage increase of 3.5% effective from July 2002 for all employees including
2001 Agreement employees and AWA employees.

The Respondent�s Evidence
26 Mr Barry Hildebrand, Head of Security, gave evidence that there is one level of Security Officer at Burswood Resort. The

Respondent does not currently employ any Senior Security Officers as provided for in the 2001 Agreement. He considers it
better to reward performance rather than length of service. It is not necessary for Security Officers to have had previous
security experience. The Respondent employs Security Officers who have had previous experience in customer service roles
and a significant part of his/her duties is focussed on customer service. The Casino security officers undertake a variety of
training with the Respondent and their duties and roles are different from say a security officer working at a nightclub in
Northbridge.

27 Mr Hildebrand was recently directed by the Managing Director to reduce the cost of his department by 10%; personnel
expenses amount to 69% of his total operating costs. The Respondent employs 26 casuals and 2 part time employees in the
security department. Mr Hildebrand would consider using more part time employees rather than casuals if part time employees
had greater flexibility regarding hours. He cannot guarantee there would always be a minimum of 20 hours per fortnight for a
part timer. Security work is also seasonal.

28 The Respondent�s proposal to limit overtime would assist him to reduce costs. He also incurs operational difficulties due to
substituted public holidays, five weeks annual leave and 7 days� notice of roster change. He has experienced difficulty due to
what he calls the negative impact of Union notices on the security department.
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29 Under cross-examination Mr Hildebrand says that all Security Officers do the same job whether they work indoors or outside,
whether they are under the 2001 Agreement or AWA and whether they work night or day shift. He believes that the majority of
Security Officers are on AWAs and have received the 3.2% increase. He is not aware whether an employee is under the
2001 Agreement or an AWA. The issue for him is more how people act in terms of being flexible. He does not have difficulty
with shift and weekend penalties and believes that these penalties compensate people rather than an extra week�s annual leave.
He does not know how often the dispute settlement procedure is used and cannot assign a cost to it.

30 Mr Andrew Harding, Parking Manager, testified that there are currently two classifications: a Door Attendant and a Valet Car
Park Attendant. Valets relieve the Door Attendants at times so in effect the employees are doing the duties of both roles. It
would be better if there was only one classification. The Respondent makes a loss from its parking department and any
increase in wages will worsen this loss. Payroll costs are a major part of the department�s total costs. There is not much more
that can be done to adjust rosters, so if costs are to be reduced he must look at the number of staff. The parking department
employs 40 casuals and if there were no minimum hours required for a part time employee he would look at offering more part
time positions rather than casual positions. Likewise it would be beneficial to reduce the notice provided for a roster change
and not to pay overtime until after 76 hours per fortnight of work.

31 Under cross-examination Mr Harding says that approximately 70% of his staff are on AWAs. There is no difference between
employees working their rosters under the 2001 Agreement or under AWAs. It would be more flexible if only 3 days notice
was required for a change of roster. However, it is not a significant problem with 7 days notice. It is not an issue with
employees receiving penalties as they are entitled to them.

32 Mr William Hughes, Head of Surveillance, says that across interstate casinos it has become the standard that surveillance
operators are award free. The responsibilities of surveillance officers across casinos are very similar. The reason being that
they are required to know almost all the positions under the award. He says that it would be better if operators were not subject
to the same industrial pressures as other employees. He prefers to pay for performance rather than length of service.
Surveillance operators have been paid on performance for approximately 2 years under workplace agreements. To award the
Union�s claim would affect his ability to do this.

33 He was directed recently by the Managing Director to reduce his costs by 10%. Most of the security department�s costs relate
to wages. He says if the 3.2% increase was to be granted he would need to look at staffing levels and may need to cut the
number of staff. He supports the Respondent�s proposal to recognise a public holiday on the day it actually falls. This would
have a positive effect on surveillance operators.

34 Under cross-examination Mr Hughes says that all the surveillance operators are on workplace agreements. He would support
the penalties for night work and weekend work. He would also support compensating employees for overtime. He says
surveillance work is the same each day and throughout the day.

35 Mr Gary Kay, Wardrobe Services Manager, gave evidence that the Respondent�s proposed classifications structure would give
the Wardrobe services department a great opportunity to have movement of staff in all areas and all aspects of the operation.
The differences in wages under current arrangements inhibit cross-skilling and increase the amount of administration required
to ensure that employees are paid correctly. In his view, multi-skilling of employees in his department would not be a cost
saving measure but would increase efficiency in work practices and would benefit the employees. All training of staff in his
department is provided on the job. He believes that if employees on the 2001 Agreement were to be awarded a 3.2% increase
he would need to look at the staffing levels, and this may result in staff reductions. Mr Kay supports the Respondent�s
proposed changes in respect of overtime and public holidays, annual leave and higher duties.

36 He says the majority of employees in his department are on AWAs. He does not see a difference between employees on the
2001 Agreement and those on AWAs. There is some inflexibility with the structure of the current classification but this has not
stopped the department running properly. Under cross-examination he says it is fair to compensate people with allowance for
higher duties.

37 Mr Lindsay Stewart, Electronic Gaming Manager, says that the Keno and Video Departments have been amalgamated to form
the Electronic Gaming department. The classification structure proposed by the Respondent would therefore suit his
department. He says length of service and service payments does not necessarily reflect performance. Mr Stewart says it is a
constant battle to increase revenue without the added pressure of increased costs. The resort refurbishment was expected to
increase head count and turnover and this has not eventuated. The non smoking policy which commenced in December
2001 has had a major impact on revenue in his department. There is no difference in the work in his department that is done
during the day, at night or on weekends. He prefers the proposal to give 3 days� notice for a change of roster and considers that
to be more suited to the operations of his department. He considers that Union notices are at times misleading and Union
delegates in the staff canteen are intrusive. Under cross-examination Mr Stewart says he has about 120 employees in his
department, of which about six are on the 2001 Agreement. He does not see any operational differences between staff on an
AWA and the 2001 Agreement. There is also no difference between the two in his perception, when he seeks to introduce
operational changes. There is no significant cost regarding the dispute resolution procedure for staff under the
2001 Agreement. He queries the motivation factor for service payments. He does not know why penalties are paid and
considers this a historical fact. He does not believe penalties should be paid on any day and believes that Union notices have
sometimes caused problems with staff asking about the correctness of them. The annual Union meeting has not caused
difficulty.

38 Mr Sean Wright, Guest Services Manager, says that he had been directed to reduce costs by 10% and that payroll accounts for
94% of his department�s operating costs. To accommodate this he is now relying more on part-time for flexibility rather than
casuals. He says any wage increases will have an impact on his department and he will need to consider off-setting the
increased cost through staff reductions. He requires the flexibility to vary a person�s roster at short notice. He would like the
flexibility of rostering part timers on a 3 hours minimum basis. He does not consider Sunday work to be harder than work on a
Saturday in terms of penalty payments. He favours a reduction of breaks from 10 hours to 8 hours to improve staffing and
considers that employees should be paid on Public Holidays when they fall due and when they are required to be worked. It
appears from his evidence that he favours the Respondent�s proposals in respect of annual leave and higher duties. His concern
with higher duties is a question of relativities between classifications.

39 Under cross-examination Mr Wright says that he has one classification of Guest Services Officer. He has no full time staff,
3 part time staff and 6 casual staff. All of the staff are on AWAs. He does not believe in penalty rates or the extra week�s
annual leave for shift workers. He is not aware of any difference between the content of AWAs and the 2001 Agreements.

40 Mr Peter Stride, Cage Manager, testified that labour costs amount to 80% of his department�s operating costs. He says if a
wage increase of 3.2% was to be granted he would not be in a position to roster the overtime required to meet operational
needs, as the costs would not be sustainable. He complains that the 20% allowance for higher duties causes difficulties with
relativities. He generally has a problem maintaining the internal relativities between Main Cage Cashiers and Supervisors. Due
to a recent directive to cut costs by 10% he considers it highly likely that redundancies will occur.
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41 Under cross-examination he says that less than 10 of his department�s employees are on the 2001 Agreement. Approximately
60 to 70 employees are on AWAs. He sees no difference in an operational sense between employees on the 2001 Agreement
and those on AWAs. He believes that staff are flexible in their rostering. He complains that the annual Union meeting has
caused problems for rostering staff as the counting of monies has to be commenced and finished in one session. He would like
to see overtime for the first two hours reduced and considers that it is not unreasonable for staff to be paid five weeks annual
leave whilst on shift. He believes the business situation will be difficult for the Respondent for the foreseeable future, and is
not clear whether a difference in pay rate between those on the 2001 Agreement and those on AWAs will cause a morale
problem.

42 Mr George Wilson, Acting Chief Financial Officer, gave evidence of the Respondent�s declining profit. He testified also to the
proposed agreement between the Respondent and the Western Australian government and how it may affect the Respondent�s
business. He says as a result of the declining profits in the week ending 4 October 2002 each department head met with the
Managing Director to outline how their departments would be meeting the 10% cost reduction target set in September 2002. In
understanding the Respondent�s accounts he says:

�As mentioned earlier, Burswood Nominees Pty Ltd is a trustee company. Burswood International Resort Casino is a
trading name. The main legal entity is the trustee company and all our bank accounts are in the name of Burswood
Nominees Pty Ltd (�BNPL�). BR(M)L as a manager has certain functions it performs. Most staff are employed by
BR(M)L, however, the accounts of BR(M)L on their own are not many. Payment of wages to staff employed by BR(M)L
is effected by BNPL. As mentioned earlier, when considering Burswood�s financial arrangements, it is best to look at the
Burswood group situation.�

43 In respect of the 2001 Agreement negotiations Mr Wilson says that early in 2002 he gave a presentation on the company�s
financial performance to a meeting of Union and staff delegates. The presentation showed declining head count and revenue.
Payroll was the biggest expense and future cost pressures existed due to increases in payroll tax and the superannuation
guarantee charge. He considers the recent non smoking policy on the main gaming floor has affected head count. He described
the difficult business circumstances which the Respondent finds itself in, and the low return on equity achieved by the
company for the 2002 financial year.

44 During April/May 2002, based on advice from the Human Resources Department he factored wage increases of 3.2% to 4%
into the budget. He says the financial position of the company has worsened since the projections were prepared. He estimates
that the 3.2% increase for staff under the 2001 Agreement would increase costs by approximately 1.3 million. This is before
associated costs are factored in. He similarly gives estimates for the cost of the 5th week of annual leave for shift workers, the
meal break penalty and service pay.

45 Under cross-examination Mr Wilson says that post July 2002 he did not recommend any pay increases. Employees who
received 3.2% increase under AWAs received this as it was a requirement under that agreement.

46 Mr Paul Simmons, General Manager Casino, gave evidence that a 3.2% increase for employees on the 2001 Agreement would
have a significant impact on his department. He stated that it would simply not be viable to operate the Keno game anymore.
He gave evidence that the gaming arrangements may need to change due to cost reductions. He outlined concerns in relation to
declining revenue. He indicated that the �No Smoking� arrangements had affected profitability. In his view Union notices have
a negative impact on the gaming department in terms of staff morale. They cause confusion, animosity and division amongst
staff.

47 Mr Simmons says there are approximately 90 people in the Electronic Gaming area of which about 6 employees are under the
2001 Agreement. Although he complains about the cost increases from wage rises, in his view, there was no option but to pay
the AWA increases as they were part of the contract. There had to be a review and a pay rise had to follow that review. In his
view there is no difference between employees under AWAs and the 2001 Agreement in the way in which they operate. Whilst
he believes AWAs give greater flexibility to the workplace he cannot specify any details. He believes that employees under the
2001 Agreement are less forthcoming in terms of changes. He has no knowledge of dispute settlement procedures.

48 Mr Douglas Stone, Environmental Services Supervisor, says that it does not take a long period of time for employees to
become familiar with the cleaning requirements. A new attendant should have learnt the basics within 2 to 3 months. He has
been directed to reduce costs by a further 10% over the next 12 months. He is reducing costs by employing part time staff
instead of full time staff. He says he has had no difficulty in employing staff under the 2002 AWA. In the past 2 years some
areas of cleaning have been put out to contract. In relation to shift penalties Mr Stone says that the work performed during the
day is the same as that performed during other hours. He says it is unfair that a cleaner should get less by way of penalties on a
Sunday than other employees. He does not know the differences between the 2001 Agreement and the AWAs and he is not
aware of which employees are on which arrangement. He has no experience with dispute settlement procedures.

49 Mr Darren Morgan, Purchasing and Supply Manager, gave evidence that the definitions of Storeperson and Cellarperson
combined, as currently provided in the 2001 Agreement represented the work performed by personnel in his department.
However, the Cellarperson wage rate is higher than the Storeperson wage rate. Currently the Respondent employs people on
the Cellarperson rate. He believes the classification structure should reflect simply one classification as is the practice. He does
not favour service pay. He has to reduce costs by 10% and labour costs constitute 80% of his total budget. In his view, it would
be operationally beneficial to change the current notice period for rosters from 7 days to 3 days. He says that Union notices
have caused confusion in his department and management has had to spend a lot of time trying to deal with the
misunderstandings caused by these notices. He says Union meetings once a year have impacted on his department in the past.
He considers that it would be beneficial to remove this provision. He complains that under the dispute resolution procedure
Union delegates on occasion have not been helpful to the process, have not understood their role and do not provide the right
advice to employees. In his view having a single Union delegate would be beneficial. He would like access to a traineeship
wage.

50 Operationally Mr Morgan treats employees on the 2001 Agreement and AWAs the same. His department does not have any
casual employees and uses a lot of overtime.

51 Ms Cheryl Sproul, Manager Casino Gaming, testified that the bulk of the croupier training is provided by the Respondent. The
smoke free policy, September 11 events, the close of Ansett, along with other economic factors have affected gaming revenue.
In the last 12 months, revenue has been down. She has had to cut the number of staffing hours available. Full-time staff have
remained the same but part-time and casual staff have lost hours. She considers the 2002 AWA is more beneficial to her
department as it is more flexible and much more cost effective. In her view it is also more efficient in relation to overtime,
4 weeks annual leave and rates of pay. She has not had difficulty getting new employees to accept the 2002 AWA. In respect
of penalties Ms Sproul says that the work is the same at any time. In her view reducing the required break from 10 hours to
8 hours would be beneficial operationally. She employs 69 casual staff in her department. Most of the casuals have significant
amounts of service with the Respondent and have chosen to become casual. In her view if the casual loading were reduced this
would provide a greater flexibility to allow staff to become casual. She supports the Respondent�s proposal in respect to public
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holidays, annual leave and rostering. She considers the once a year Union meeting to be a big disruption to her department, and
has had difficulty with the Union delegates and Union notices. She would prefer to have a single delegate as the more often
one is involved in this procedure the more knowledgeable one becomes. She is not aware of which staff are under the
2001 Agreement or the AWA.

52 Ms Kathleen Drimatis, Human Resources Co-ordinator, gave evidence in respect of the history of the awards and the
agreements at Burswood. She recommended Burswood enter into the 2001 agreement and provide wage increases of 5.3% due
to the need for the company to demonstrate a positive step to assist relations between the company and the Union in the future.
She says:

�as part of the AWA wage review in 2001 I reviewed CPI figures for Western Australia, state wage increases, salary
surveys and the flexibilities achieved through the AWAs during the previous 12 month period. I also considered the rates
of pay provided to persons who performed similar work external to Burswood, the Company�s financial position, as well
as the salaries of persons employed by Burswood not covered by the AWA.�

53 Negotiations for a replacement to the 2001 agreement began on 11 February 2002. Both parties put their bargaining position
forward and the company stipulated that due to their financial position any wage increase that was to be provided was to be
cost neutral. In May 2002 following an announcement to the Stock Exchange of unchanged profit in the preceding 3 months,
the Respondent began offering a new 2002 AWA. Ms Drimatis says:

�the introduction of the AWA 2002 allows us to reduce the differential between the Award wage and the actual wage
without negatively affecting our existing staff members. If the Award wage rates are now increased to the rates in the
Industrial Agreement plus a further 3.2% increase this removes our opportunities to reduce the differentials through new
employees and prevents us from making future savings in wage costs.�

54 On 26 August 2002 Ms Drimatis wrote to employees covered by the AWA 1 and advised them that in respect to the salary
review the company had identified the opportunity to consider other changes to the AWA. She advised that a Focus Group
consisting of employee representatives had been formed to discuss the various options available. During these discussions the
employees insisted that the 3.2% increase provided for under the AWA be paid. Ms Drimatis says the outcomes the
Respondent has achieved and is seeking to achieve through AWAs include�

• A direct relationship with employees
• No third party interference
• Greater certainty and a stabilisation of its employer and employee relations and industrial relations and
• Increase productivity and morale

55 She says hundreds of employees are covered by the AWA 1. Approximately 390 of these AWAs expire on or before
31 December 2002. This equates to approximately 50% of the total of the persons covered by the AWA. In her mind the
advantage delivered by AWAs is the ability to alter wages, conditions and procedures directly with the employees rather than
having to deal with the Union or the Commission. This means time savings in making changes. Dealing with AWA employees
in the workplace has been simpler than those covered by the industrial agreement. Ms Drimatis then went on to catalogue a
number of examples which are said to prove this efficiency of not having to deal with third parties.

56 Ms Drimatis says that the Respondent�s proposed classification structure has fewer positions than the current industrial
agreement and therefore would be easier for Human Resources, Payroll and Information Management departments to manage.
In addition some departments have rationalised their structure and the titles of positions do not accurately reflect the duties and
responsibilities that employees perform, eg Cellarperson and Storeperson. Further, there are redundant classifications in the
2001 Agreement structure, eg Gardener, Qualified Gardener and Groundsperson.

57 Ms Drimatis says that pay increases based on service pay do not reflect the Respondent�s remuneration and benefits strategy
which is to pay on performance. The cost of service pay over the last 12 months was in excess of $750,000. In respect of the
Respondent�s other proposals, Ms Drimatis says ensuring public holidays are paid on the actual day ensures consistency across
the Burswood group of companies; four weeks annual leave for those on shift work is normal across the hospitality industry
and new recruits are often surprised by the entitlement to 5 weeks; total wages records are required in any event by the Labour
Relations Reform Act; she is concerned about the potential for Union notices to cause confusion amongst staff; the operation of
the Respondent�s business is affected by the once yearly Union meeting (approximately 50 staff attended the last meeting). In
addition, Ms Drimatis says that the right of entry arrangements have caused problems as the Respondent has sometimes not
been correctly notified or not enough time has been left after notification to communicate with the respective persons in the
organisation. Some staff have complained about being hassled by an organiser in the dining room. In Ms Drimatis� view
24 hours notice for right of entry would better enable the organisation to manage the provision. Ms Drimatis� experience with
the dispute resolution procedure has been varied and she finds it difficult to determine at what stage she should become
involved. The current agreement disputes resolution clause has caused debate on a number of occasions between the parties. In
her opinion the procedure is unhelpful and does not provide quick resolution of disputes. Burswood would like to have access
to a traineeship wage. Burswood always intends to provide uniforms to staff and hence this provision is not necessary.
Provisions in relation to change rooms are also unnecessary. The attachment to her statement, KND 17, is a table which
provides a comparison between industrial agreement, award, the Union�s A4 claim and Burswood�s A4 counterproposal.
Burswood estimates that the difference in cost between the Burswood Employees Award and the industrial agreement is
approximately $4.1 million each year.

58 Under cross-examination Ms Drimatis testified that in terms of the review of pay increases for those employees under AWAs
no paperwork was generated. She is not aware of the cost of the pay increase for AWA employees. She recommended to
management that the 3.2% pay increase for employees under AWAs be paid following Focus Group meetings. In her mind the
review was to in part assess whether there was any justification for paying an increase higher than 3.2%. In terms of advice to
the Union as to whether the 3.2% increase was guaranteed under the AWAs, Ms Drimatis said that this was not advised to the
Union as Burswood did not wish to lay all its cards on the table and that was part of the negotiation strategy adopted by the
company.

59 In negotiations Ms Drimatis says that the Union wanted more than a 3.2% pay increase for changes to the classification
structure. This was based on the AWA employees getting 3.2%. In discussions with the Focus Group the employees in that
group made it clear that they were not able to move forward until the pay increase of 3.2% in the AWA was resolved. That
increase was announced to staff on 2 October 2002. Staff believed they had been promised that increase when they signed on
in 1999.

60 Ms Drimatis says that the Respondent wants to deal directly with employees without Union intervention. The company now
only offers AWAs to employees. In her view the company got nowhere with negotiations for the industrial agreement. She
says that the company is getting somewhere with discussions about changes under the AWAs. In her view discussions about
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changes under industrial agreements take more time and resources as there is a different mind set that applies to employees
covered by the agreement than for those who are under AWAs.

61 In relation to the disputes resolution procedure, Ms Drimatis has been concerned at times as to who the Union delegate is and
what stage has been reached in the process. These issues have taken time to resolve. In terms of the Classification Structure
proposed by the Respondent the company looked at the Federal Casino Award but decided it was not appropriate for the
Respondent�s operations.

62 In summary, the evidence given on behalf of the Respondent has a number of common threads. In an operational sense
managers at Burswood perceive no difference between those employees who work under the 2001 Agreement and those who
work under AWA 1. Indeed most, if not all managers, are simply not aware of which industrial instrument applies to an
individual employee. The work is managed and rostered the same irrespective of the industrial instrument. The majority of
employees are covered by AWA 1. These employees have been paid the 3.2% increase and it is the managers� belief that this
increase had to be paid due to the terms of that contract. Managers at Burswood have in recent times been instructed to reduce
their costs by 10%. They do not expect revenue to improve greatly in the foreseeable future. The pressure for cost reduction
has meant that the managers do not, in the main, believe that they can afford the union�s claim for employees under the
2001 Agreement. They also consider that many of the Respondent�s proposed changes to conditions would assist with these
cost pressures, and some challenge the need for penalties in any event. Operationally they favour the flexibility of having to
provide only three days notice for change of roster. The claim for journey cover is left largely unaddressed except for the
potential cost to the employer of the claim. The managers, in the main, also have concerns about the confusion caused amongst
employees through union notices and find this to be disruptive.

Union�s Submissions � Objects of the Act
63 The Union says that the Respondent�s actions are contrary to the objects of the Act. In particular the Union says the actions of

the Respondent are contrary to s.6(a), (ac), (b) and (d) of the Act. Section 6 (a), (ab), (ac), (ad), (af), (ag), (b), (ca) and (d) of
the Act provide�

�The principal objects of this Act are�
(a) to promote goodwill in industry and in enterprises within industry;
(ab) to promote the principles of freedom of association and the right to organize;
(ac) to promote equal remuneration for men and women for work of equal value;
(ad) to promote collective bargaining and to establish the primacy of collective agreements over individual

agreements;
(af) to facilitate the efficient organization and performance of work according to the needs of an industry and

enterprises within it, balanced with fairness to the employees in the industry and enterprises;
(ag) to encourage employers, employees and organizations to reach agreements appropriate to the needs of

enterprises within industry and the employees in those enterprises;
(b) to encourage, and provide means for, conciliation with a view to amicable agreement, thereby preventing and

settling industrial disputes;
(ca) to provide a system of fair wages and conditions of employment;
(d) to provide for the observance and enforcement of agreements and awards made for the prevention or settlement

of industrial disputes;�
Union Submissions in Relation to the Application of the State Wage Fixing Principles
64 Principle 10 requires the Union, as the party seeking the claim, to support the claim with material justifying�

(a) Why the matter has not been progressed and/or finalised pursuant to s.41 of the Act;
(b) Why the matter has not been pursued under any other Principle set out in this Statement;
(c) How in the discharge of its statutory function to consider varying above or below the safety net the Commission

should take into account, to the extent that it is relevant, each of the matters identified in s.26 of the Act.
65 In relation to s.41 of the Act, the Union says that it has sought to progress a s.41 industrial agreement with the Respondent.

Whilst the Union participated in negotiation meetings with the Respondent with a view to identifying areas for agreement
which could lead to the making of a s.41 agreement, once the Union indicated it intended to pursue an application for an award
in the Commission, the Respondent refused to have further discussions with the Union in respect of entering into a new
industrial agreement. Further, the Union says that with the assistance of the Commission the Union has attempted to negotiate
with the Respondent the terms of an industrial agreement.

66 The Union says that this matter has not been pursued under any other Principle set out in the Statement of Principles as the
nature of this application does not raise any other relevant Principles.

67 Section 26 of the Act provides�
�(1) In the exercise of its jurisdiction under this Act the Commission � 

(a) shall act according to equity, good conscience, and the substantial merits of the case without regard to
technicalities or legal forms;

(b) shall not be bound by any rules of evidence, but may inform itself on any matter in such a way as it
thinks just;

(c) shall have regard for the interests of the persons immediately concerned whether directly affected or
not and, where appropriate, for the interests of the community as a whole; and

(d) shall take into consideration to the extent that it is relevant � 
(i) the state of the national economy;
(ii) the state of the economy of Western Australia;
(iii) the capacity of employers as a whole or of an individual employer to pay wages, salaries,

allowances or other remuneration and to bear the cost of improved or additional conditions of
employment;

(iv) the likely effects of its decision on the economies referred to in subparagraphs (i) and (ii) and,
in particular, on the level of employment and on inflation;

(v) any changes in productivity that have occurred or are likely to occur;
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(vi) the need to facilitate the efficient organization and performance of work according to the
needs of an industry and enterprises within it, balanced with fairness to the employees in the
industry and enterprises;

(vii) the need to encourage employers, employees and organizations to reach agreements
appropriate to the needs of enterprises and the employees in those enterprises.

(2) In granting relief or redress under this Act the Commission is not restricted to the specific claim made or to
the subject matter of the claim.

(3) Where the Commission, in deciding any matter before it proposes or intends to take into account any matter or
information that was not raised before it on the hearing of the matter, the Commission shall, before deciding
the matter, notify the parties concerned and afford them the opportunity of being heard in relation to that
matter or information.

(4) Subsections (1) to (3) inclusive do not, in any particular case, prevent the use by the Commission, with the
consent of the parties concerned, of final offer arbitration.�

68 The Union says that the Commission should have regard to the following matters when considering equity, good conscience
and the substantial merits of the case�

(a) The Commission should be concerned to ensure that employees choosing to be covered by an instrument of the
Commission are not discriminated against for doing so;

(b) That employees carrying out work of the same value should be paid upon an equitable basis.
69 The Union says the evidence establishes that there have been no changes in the conditions of employment of employees

covered by the 2001 Agreement or AWA 1. The evidence given by Mr De Silva, Ms Bozanich and all of the Respondent�s
witnesses make it plain that AWA 1 and 2001 Agreement employees work under the same terms and conditions.

70 The Union contends that Object 6(ac) deals not only with the question of equality between genders but deals also with the
object that people should not be required to do the same work and be paid different rates of pay for their work where there is
no difference in the work performed. As to the interests of the persons immediately concerned and those of the community as a
whole the Union argues that it cannot be in the public interest or in the interest of the Respondent�s employees to allow
individuals who choose to be covered by an instrument of this Commission to be discriminated against. The Union also argues
it is not in the public interest or in the interest of employees to carry out identical functions and to be paid different rates and to
have different conditions of employment.
The Union contends that the actions by the Respondent are contrary to Object 6(a) of the Act in that it does not promote
goodwill in the industry and the enterprises within it.

71 In relation to capacity of the Respondent to pay, the Union says prior to the Respondent announcing to its employees on
2 October 2002 that it would pay an amount of 3.2% to all staff employed under AWA 1, the Respondent had maintained that
it was not bound to make a pay increase equivalent to the consumer price index for Perth to staff employed under AWA 1. The
Respondent had claimed that they were only bound to carry out a review of pay in July 2002 and a pay increase equivalent to
the consumer price index was not guaranteed. Since September 1999, the Respondent has engaged all new staff on the basis of
requiring them to sign an AWA. The Union says that if all employees covered by the 2001 Agreement had entered into the
AWA 1, the Respondent would have had no complaint or dispute about the payment of the 3.2% increase. The Union says that
the Respondent�s strategy was and is clearly designed to pressure employees to enter into AWA�s by creating a disparity
between AWA 1 and 2001 Agreement employees. Essentially the Union says that the Respondent has offered AWA 1 with the
contingency that it could have been taken up by all employees. Consequently, it is contended by the Union the Respondent
cannot now argue that it does not have the capacity to pay. Further that by making the payments to AWA 1 employees, the
Respondent has paid the pay increase sought by the Union to two thirds of its employees. The Union also says that the
Respondent has not been able to identify any significant financial benefits that flow from the AWA 1. The Union says that
there is no discernable impact upon productivity flowing from its application as the terms of the award sought by the Union are
substantially identical to the terms of AWA 1.

72 In relation to Object 6(af) and s.26(1)(d)(vi) of the Act, the Union says that both AWA 1 and the 2001 Agreement contain the
same conditions and classifications so the pay increases sought by the Union and the journey cover meets the object and
requirement of the Act as mirror conditions must by their nature facilitate the efficient organization and performance of work
balanced by fairness to employees. In relation to Object 6(ad) the Union says that what is sought by the Union is consistent
with the primacy of making a collective agreement over individual agreements.

Respondent�s Application to Dismiss
73 The Respondent says the claim before the Commission should be dismissed pursuant to s.27(1)(a)(ii) of the Act because of the

operation of Clause 45 of the 2001 Agreement. Clause 45 provides�
�The Company and the Union agree that there will be no extra claims for the term of this agreement and whilst it
continues in force.�

Pursuant to Clause 4 of the 2001 Agreement, the agreement expired on 30 June 2002. The Union filed this application on
10 July 2002.

74 The Respondent says the Commission should dismiss the application for a new award in the public interest as the claim
breaches Clause 45. Further it contends that is not in the public interest to allow a party to press a claim that is contrary to its
own agreement. The Respondent asks the Commission to reconsider the views expressed in Australian Liquor, Hospitality and
Miscellaneous Workers Union, Western Australian Branch v Burswood Resort (Management) Ltd [2002] WAIRC
05952 (�A2 of 2002�). In A2 of 2002 the Commission in Court Session dismissed a prior application by the Union for a new
award filed prior to the expiration of the term of the 2001 agreement. At paragraph [14] the Commission in Court Session
held�

�We agree that Clause 45 has the effect that the parties to the Casino Agreement agreed to defer extra claims for the term
of the agreement. However, we do not accept that the effect at law of Clause 45 prevents the Union from making claims
after the term of the agreement has expired. In our view the words in the extra claims clause ″and whilst it continues in
force″ is repugnant to and thus inconsistent with s.41(6) of the Act. Those words seek to prohibit and render unlawful
(through the operation of s.83) the right of a party to seek to make a new industrial agreement or award which s.41(6)
makes lawful. It is also our view that these words are capable of being severed so that clause 45 in its entirety is not
rendered invalid. Section 41(6) makes it plain that a new agreement or award can be made in substitution for an earlier
industrial agreement (once the earlier agreement has expired) and the earlier industrial agreement is rendered inoperative.
When this section is read together with the objects of the Act it is plain that the parties cannot enter into an agreement to
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prohibit an application for an award. We do not agree that this can only be done if the Union retires from the agreement.
Section 41(6) provides that an industrial agreement continues in force except when a party retires from the agreement or
until a new agreement or award is made. Section 41(6) clearly contemplates two circumstances in which an industrial
agreement can cease to have effect, one by retiring from the agreement or the making of a new industrial instrument. It is
inherent in s.41(6) that once the term of an industrial agreement has expired parties are entitled to enter into negotiations
and take steps if necessary to seek arbitration of an award in substitution for an earlier industrial agreement that continues
in force after its term has expired.�

75 The Commission notes that no new matters or grounds of argument have been put forward on behalf of the Respondent that
were not considered by the Commission when A2 of 2002 was heard and determined by the Commission. As no new grounds
have been raised, this Commission is not prepared to reconsider its reasoning in A2 of 2002. In addition, since the Commission
delivered its decision in A2 of 2002 and prior to the hearing of this matter the Labour Relations Reform Act 2002 s.42(1), (5) �
(8) of the Act was amended to provide from 1 August 2002�

�(1) Bargaining for an industrial agreement may be initiated by an organization or association of
employees, an employer or an organization or association of employers giving to an intended party to
the agreement a written notice that complies with subsection (3).

(5) If there is an applicable industrial agreement or an applicable enterprise order in force, bargaining
must not be initiated under subsection (1) earlier than 90 days before the nominal expiry date of the
agreement or order.

(7) Nothing in this section prevents or limits a person from bargaining for an industrial agreement when
bargaining has not been initiated under subsection (1).

(8) In subsection (5) �
�nominal expiry date� means the date specified in the agreement or enterprise order as the date on
which the agreement or enterprise order expires.�

76 The evidence in this matter establishes that the Union has attempted to bargain with the Respondent for a new industrial
agreement through conciliation proceedings held by the Commission on 29 and 30 August 2002. It is our view that a no extra
claims clause should not be interpreted to bar these proceedings when its terms are inconsistent with s.41(1), (5) � (8) of the
Act. Accordingly the Commission has determined that it will not exercise its discretion to dismiss the Union�s application.

State Wage Principles
77 The Respondent also says that the Union cannot make out a claim under Principle 10 as the Union cannot justify why the claim

has not been progressed as an industrial agreement under s.41 of the Act. The Commission does not accept this argument. The
Respondent contended in its Notice of Answer and Counter Proposal that it remained open to further negotiations with the
Union for a new industrial agreement in the event that the Union withdraws the present application but not otherwise. During
the course of these proceedings the Commission attempted through conciliation proceedings to assist the parties to reach an
agreement with a view to entering into a new industrial agreement, however these proceedings were unsuccessful.

78 The Respondent says that the nature of the State Wage Principles is that parties are expected to negotiate and reach agreement.
In particular it is argued that Principle 10 only allows wage increases that are justified on the basis of structural efficiency or
productivity improvements, where disputes about those matters cannot be resolved by agreement between the parties. The
Commission does not agree the Principles should be read in such a restrictive way. Principle 10 incorporates the requirements
of s.26 of the Act. Plainly s.26 does not confine the Commission�s task in the manner contended by the Respondent.

79 The Respondent also argues that the Union�s application is an abuse of process because the purpose of the application is not
directed at protecting existing employees whose conditions of employment are regulated by the 2001 Agreement. It is said that
the purpose of the application is to lift the safety net used for the �no disadvantage test� for future AWA�s made pursuant to
the Workplace Relations Act 1996 in circumstances where the Respondent requires all new employees to enter into an AWA. It
is also submitted on behalf of the Respondent that it would be unfair, unjust and contrary to the public interest to make a new
award in the terms sought by the Union as it would create an opportunity for AWA 1 employees to terminate their existing
AWA 1�s and, in effect, retain the benefits of the terms and conditions (including the wage increases), of the terminated AWA
1. It is said that such a decision would unfairly deprive the Respondent of the benefits of the AWA system whilst maintaining
the same costs. Whilst Mr Blyth on behalf of the Respondent has made submissions to the effect that some AWA 1�s will
commence to expire in December 2002, that the terms of the current Australian Workplace Agreement are quite different in
terms to AWA 1 and the pay rates are less than AWA 1, no evidence has been adduced in these proceedings about the terms
and conditions currently being offered to new employees. Further it was not put to any of the witnesses who testified in these
proceedings that the purpose of the Union�s application was to lift the safety net for employees of the Respondent who in the
future enter into an Australian Workplace Agreement.

80 The Respondent also contends that if the Union generally wishes to resolve its dispute the proper course would be to initiate
good faith bargaining under Division 2B of the Act by formally initiating good faith bargaining and then seeking an enterprise
order in accordance with the provisions of the Act that came into effect on 1 August 2002. It is contended that the failure of the
Union to use the specific provisions in the Act reveals the true intention of the Union that is to lift the award safety net for the
purpose of the no disadvantage test applied to Australian Workplace Agreements. It is also argued that the Commission should
not exercise its general award making powers to make a new award in circumstances where an alternative specific power is
prescribed by the Act. It is a principle of interpretation of statutes that�

�Where there is a general provision which, if applied in its entirety, would neutralize a special provision dealing with the
same subject matter, the special provision must be read as a proviso to the general provision, and the general provision, in
so far as it is inconsistent with the special provision, must be deemed not to apply.� Goodwin v Phillips (1908) 7 CLR 1 at
14 per O�Connor J.

We, however, are of the view that the provisions relating to good faith bargaining and enterprise orders are capable of
independent existence under the Act. It is plain that it is not intended from the enactment of Division 2B that where enterprise
bargaining fails the only path a Union can take is to seek the making of an enterprise order rather than the making of a new
award. The reason why we have reached this view is that the provisions clearly contemplate that following the making of an
enterprise order an award can be made in substitution of an enterprise order when the term of the enterprise order has expired
(see s.42A of the Act). In this matter the Union can hardly be criticized for bringing the dispute to the Commission and making
an application for an award rather than the seeking of an enterprise order when the enterprise order provisions had not been
proclaimed to take effect at the time the Union made the application for a new award.

81 In relation to the merit of the Union�s application for an award, the Respondent says that their acquiescence in 1999 and
2001 to the entering into industrial agreements in similar but not identical terms to AWA 1 should not prejudice its position in
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the year 2002. In particular the Respondent says it never agreed that future industrial agreements would be made in the same
terms as AWA employees. Further the Respondent says that the reason why it offered AWA 1�s from December 1999 onwards
was to avoid (or to reduce) third party interference with employment arrangements. The Commission understands from the
submissions made on behalf of the Respondent that the �third party interference� is the involvement of the Union through
various clauses in the 2001 Agreement such as the election and activities of delegates, Union meetings, and the Union
involvement in the dispute settlement procedure. Further the ability of this Commission to exercise its jurisdiction in respect of
industrial matters under the Act and pursuant to the dispute resolution clause. The Respondent points out the provision in
AWA 1 that provided for a pay increase in 2002 was known to the Union since 1999. The Respondent says the basis of the
Union�s claim demonstrates the Union�s failure to accept that a number of options for different legal instruments are now
readily available within the Federal and State system for the regulation of employment relationships. In particular, it contends
that employees having chosen to remain within the jurisdiction of this Commission for the purposes of regulation of their
employment regulation must accept the consequences of their decision to refuse the Respondent�s offers made to them to enter
into AWA 1 on and from 1999.

82 The Respondent contends that it is not open to the Commission to exercise its jurisdiction to counter the effects of different
legislative schemes (Chamber of Commerce and Industry of Western Australia (Inc) v The Australian Liquor, Hospitality and
Miscellaneous Workers� Union, Western Australian Branch [2002] WASCA 24; (2002) 82 WAIG 405). Further that the
Commission should not intervene where the perceived difference of treatment flows, not from unlawful conduct on the
employer�s part, but from the employees� decision to stay with the old regime (see The Australian Rail, Tram and Bus Industry
Union of Employees, West Australian Branch v Western Australian Government Railways Commission [2000] WASC 196).
The Respondent also says that the principle enunciated by the Full Bench of the Australian Industrial Relations Commission in
Australian Manufacturing Workers� Union v Alcoa of Australia Limited (1996) 63 IR 138 (�the Weipa case�) can be
distinguished from this matter. In that case the Full Bench of the Commission held that an employer had discriminated against
award employees by paying staff employees a higher rate of salary where the award employees were prepared to work on the
same basis of a staff employee in every respect. The Full Bench held that the fact that the award employees had chosen to
belong to a Union and to be represented by the Union was not a valid reason to treat the employees in an unfair and
discriminatory manner by paying the employees less in wages and conditions of employment. The Respondent says that the
Weipa case can be distinguished. In the Weipa case the employer said it was not going to bargain with the Union. The
Respondent maintains that is not the case here. The Respondent says it is more than happy to bargain and has consistently
bargained with the Union but on this occasion the parties have been unable to reach an agreement.

83 As to the costs of the increases sought by the Union the Respondent maintains that the evidence established that the
Respondent cannot sustain the increase in wage costs and journey cover of the Union claim. It is said that the additional 3.2%
sought will cost $1.3 million before any on-costs are added. The Respondent said that cost cannot be sustained without
productivity improvements or reductions in the number of employees. The Commission was advised the cost of journey cover
is about $20 per person per year. The Commission was also advised that members of the Union are provided subsidised
journey cover by the Union, for a cost of approximately $1 per week. It also contended that the Union claim relies upon the
notion of comparative wage justice which has been rejected by industrial tribunals as a principle for many years. Further that
the equal pay for equal work principle under Object 6(ac) of the Act is to promote equal remuneration for men and women but
is not a general principle in respect of equal pay for work of equal value. When Object 6(ac) was introduced by the Labour
Relations Reform Act 2002 it also enacted Part VID which provides for employer employee individual agreements. The
Respondent argues that it is inherent in the nature of employer employee agreements that wages and conditions of such
agreements will be different to wages and conditions payable to award employees. The Respondent also contends that the
Union�s claim does nothing to facilitate the efficient organisation or performance of work according to the needs of the
enterprise and granting the claim will not encourage the parties to reach agreements appropriate to the needs of the enterprise.

84 As to the requirements of an enterprise award, the Respondent contends an enterprise award must fulfil the dual requirements
of protecting employees as a safety net and providing the employer with a structurally efficient framework within which
efficiencies and productivity improvements can be pursued. Further that the level of award prescription should be minimal and
not afford an opportunity for successive layers of negotiated working conditions to be held onto in the expectation of further
increases. In addition an award should not harbour inefficient work practices in the expectation that sometime in the future
those matters may be addressed under another enterprising bargaining agreement (The Automotive, Food, Metals, Engineering,
Printing and Kindred Industries Union of Workers � Western Australian Branch v BHP Iron Ore Limited [2001] WAIRC
04082; (2002) 82 WAIG 2033).

Conclusion
85 In the Weipa case the Union sought an interim order to cover employment of all members of the Unions employed by Comalco

Aluminium Limited at the company�s Weipa operations in respect of particular classifications set out in awards. The order
sought by the Unions claimed rates of pay and conditions of employment to be calculated in accordance with a formula which
provided for rates of pay equal to the rates of pay and conditions of employees under individual staff contracts performing
work of equal value. The Full Bench of the Commission comprised of O�Connor P, MacBean and Polites SDPP, Harrison DP
and Merriman C decided to make an interim order requiring the company to extend to each award employee the terms and
conditions applicable to staff contract employees and for the company to apply such terms and conditions in the same manner,
including the fixation of salaries, as was applicable to employees who had signed staff contracts. The Full Bench also held that
company was only required to extend the terms and conditions available to staff to an award employee after such employee
stated his or her preparedness to work in accordance with all the requirements of the staff contracts.

86 The company�s position in the Weipa case was that the company strongly held views that work of employees under staff
contracts was valued more by the company than the work of award employees. Clearly that is the view of the Respondent in
this matter. At page 144 the Full Bench in the Weipa case referred to the fact that it had earlier issued a statement on
21 November 1995 containing a direction to confer for the parties to have regard to a number of Principles. In referring to that
statement the Full Bench observed�

�Before setting out a number of principles, we endorsed the following conclusions by a Full Bench of the Commission in
a decision (Re Aluminium Industry (Comalco Bell Bay Companies) Award 1983 (1994) 56 IR 403; Print L7449) on the
use of individual contracts at the Bell Bay Aluminium Smelter (Comalco Aluminium Limited and the company operating
the Bell Bay smelter are both subsidiaries of CRA) at 442�

�The establishment of conditions of employment at an enterprise level through a system of individual contracts
between a company and each of its employees is one at variance with our system of industrial relations, a
system which, since its inception, has been based upon collective processes as the means of providing terms and
conditions of employment at the workplace. The present IR Act is based on a system of collective regulation in
which registered organisations of employers and employees acting as parties principal are an integral part of the
collective processes which operate under the Act.
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The company�s actions in deliberately seeking to eliminate the role of the unions at the workplace through the
establishment of individual staff contracts, is inconsistent with the central role that registered organisations are
given under the IR Act, in the prevention and settlement of industrial disputes. The Commission has a statutory
obligation to encourage registered organisations (s.3(e)).��

87 Section 3(e) of the Industrial Relations Act 1988 (Cth) in 1995 provided that one of the principal objects of the Act was to
provide a framework for the prevention and settlement of industrial disputes which promoted the economic prosperity and
welfare of the people of Australia by encouraging the organisation of representative bodies of employers and employees and
their registration under the Industrial Relations Act.

88 In relation to the 1972 Equal Pay Case the Full Bench held that the Equal Pay Principle was not raised in the Weipa case as
discrimination in terms of equal pay for work of equal value based on sex was not a complaint of the ACTU and the Unions.
The Full Bench however determined that the company�s actions in pursuit of its policy to pursue a system of industrial
relations exclusive of third party involvement constituted discrimination against employees wishing to retain and exercise their
collective bargaining rights. At page 180 the Full Bench held�

�This policy, we conclude, is unfair and discriminates against the award employees concerned based solely on their
choice to enter into collective bargaining through their respective union, rather than �negotiate� one to one on the basis of
the Company�s two party staff system. A policy which holds that employees who are members of unions must, as a group,
be discriminated against on the grounds that they wish to be represented by their union in collective bargaining, is
inconsistent with the Act.
The recent amendments made in the Reform Act have, as a central plank, a framework for collective bargaining between
parties to an industrial dispute and, as we have already concluded, the �present Act is based on a system of collective
regulation in which registered organisations of employers and employees acting as party principal are an integral/part of
the collective processes which operate under the Act�.

89 In their summary of conclusions the Full Bench in the Weipa case held at paragraphs 21 to 24�
�21.We are unable to agree to the Company�s submission that award employees, as a group, should be treated differently

in respect of remuneration and conditions of employment solely on the ground that the employees have chosen to
remain part of a collective, represented by their respective union.

22. This policy, we conclude, is unfair and discriminates against the award employees concerned based solely on their
choice to enter into collective bargaining through their respective union, rather than �negotiate� one to one on the
basis of the Company�s two party staff system. A policy which holds that employees who are members of unions
must, as a group, be discriminated against on the grounds that they wish to be represented by their union in
collective bargaining, is inconsistent with the Act.

23. While the facts and circumstances in this matter are different to those found by the Full Bench to exist in the Bell
Bay case, the effect created by the Company�s policy at Weipa is the same.

24. The Company�s policy is �inconsistent with the central role that registered unions are given under the IR Act in the
prevention and settlement of industrial disputes� and the implied obligations to bargain collectively in good faith.
There is a statutory obligation under the Act for the Commission to encourage the organisation of registered bodies
and facilitating the development of such organisations (s.3(e)).�

90 It is the view of the Commission that the Union has made out a case under Principal 10 that a new award should issue to
replace the Casino Award and the 2001 Agreement. The new award shall contain most of the terms and conditions of the
2001 Agreement.

91 We reject the Respondent�s argument that it cannot financially sustain the Union�s claim. The Respondent has already paid the
pay increase sought by the Union to the majority of its employees.

92 Whilst it is the case that the Act in this jurisdiction is different to the terms of the Industrial Relations Act 1988 that applied in
relation to the Weipa case in 1996, it is our view that the factual circumstances raised in that case are �on all fours� with this
matter. Whilst Mr Blyth points out on behalf of the Respondent the Act now recognises a stream of individual contracts in the
form of employer/employee agreements, in our view one must have regard to the principal objects set out in s.6 of the Act, in
particular Objects s.6(ab) and (ad) which provide�

�The principal objects of this Act are�
(ab) to promote the principles of freedom of association and the right to organize; and
(ad) to promote collective bargaining and to establish the primacy of collective agreements over individual

agreements;�
Regard must also be had to Object s.6(ca) which provides it is a principal object�

�(ca) to provide a system of fair wages and conditions of employment;�
Whilst it may be appropriate to offer individual agreements which provide for different terms and conditions of work within a
workplace, it is our view that to simply offer a different legal instrument based solely on the grounds that employees have
chosen to remain part of a collective, represented by their respective Union, is unfair to employees in the enterprise and this
policy is inconsistent with Objects s.6(ab), (ad) and (ca). It is apparent from the evidence that all employees at Burswood carry
out the same work under the same conditions irrespective of whether they are covered by the 2001 Agreement or AWA 1. The
aforementioned objects together with Object s.6(af) are met by the making of an award substantially in the terms sought by the
Union. Object s.6(af) is restated in s.26(1)(d)(vi) which provides�

�In the exercise of its jurisdiction under this Act the Commission�
(d) shall take into consideration to the extent that it is relevant�

(vi) the need to facilitate the efficient organization and performance of work according to the
needs of an industry and enterprises within it, balanced with fairness to the employees in the
industry and enterprises;�

The Commission has also had regard to s.26(1)(a) and (d)(iii) of the Act.

93 The Commission is of the view that the Union�s claim for an across the board wage increase of 3.2% and a journey cover
clause should be included in the award based on equity. These conditions of employment are the same conditions that apply to
the majority of the Respondent�s employees who undertake the same work as those employees covered by the
2001 Agreement.
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94 The Commission is of the view that some of the clauses of the 2001 Agreement should be amended. Clause 37. � Right of
Entry in the 2001 Agreement shall be amended to provide that 24 hours notice be given to the Respondent when the Secretary
or any other duly accredited official of the Union intends to enter the Respondent�s premises. This reflects the current right of
entry requirements under s.49H of the Act and based on the evidence given by the Respondent in relation to this matter, the
Commission is of the view that this amendment is appropriate. Having regard to s.40B(1)(d) of the Act the Commission is of
the view that the following clauses of the 2001 Agreement require amendment�

(a) Clause 6(8)(a) � Minimum Wage � Apprentices
(b) Clause 10(2) � Contract of Service
(c) Clause 21 � Annual Leave
(d) Clause 29 � Time and Wage Records
(e) Clause 40 � Limitation of Work

95 Given the submissions made, the evidence given in these proceedings and s.26(1)(d)(vi) of the Act, and having regard to
s.40B(1)(d) of the Act, the Commission gives the parties liberty to apply in respect to�

(a) Developing a new classification structure in relation Security Officers, Door Attendant/Valet, Car Park Attendant,
Wardrobe services positions, Keno/Video positions and Storeperson/Cellarperson positions;

(b) Clause 40. � Resolution of Disputes;
(c) Traineeship provisions; and
(d) Clause 30 � Time and Wage Records

We are of the view that these are matters the parties should have further negotiations on as plainly changes in relation to these
issues are needed in the industry. We are not persuaded that any other changes to conditions sought by the Respondent should
be made. The Commission also gives the parties to the proposed award liberty to apply in respect of the following clauses in
the event the parties are of the view these clauses are discriminatory�

(a) Clause 8(1) � Junior Employees;
(b) Clause 36 � Under Rate Employees.

In all other respects the Commission is of the view that the application as lodged by the Union shall issue as a new award.
Operative Date
96 The Commission is of the view that the new award shall have an operative date of 10 July 2002, the date on which this

application was lodged in the Commission. The Commission is able to award a retrospective date of operation under s.39(3)(b)
of the Act if in the opinion of the Commission there are special circumstances that make it fair and right to do so, but an award
cannot issue beyond the date upon which the application leading to the making of the award was lodged in the Commission.

97 The Commission is of the view that it is fair and just to issue the award with a retrospective operative date as the majority of
employees employed by the Respondent have had the benefit of a 3.2% wage increase from at least 1 July 2002 and had access
to journey cover insurance from a much earlier date. In the circumstances, and having regard to equity, good conscience and
substantial merit, the operative date of 10 July 2002 shall apply to the award.
The new award is to be made in substitution of the 2001 Agreement and the Casino Award. An Order in these terms will now
issue.

____________________

2002 WAIRC 07231
BURSWOOD ISLAND RESORT EMPLOYEES AWARD 2002

NO. A 4 OF 2002
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
BURSWOOD RESORT (MANAGEMENT) LIMITED, RESPONDENT

CORAM COMMISSION IN COURT SESSION
COMMISSIONER J H SMITH
COMMISSIONER S WOOD
COMMISSIONER J L HARRISON

DELIVERED TUESDAY, 17 DECEMBER 2002
FILE NO. A 4 OF 2002
CITATION NO. 2002 WAIRC 07231
_________________________________________________________________________________________________________

Result New award made.
Representation
Applicant Mr J Welch
Respondent Mr G Blyth (as Agent)
_________________________________________________________________________________________________________

Supplementary Reasons for Decision
1 After hearing from the parties at a speaking to the minutes in this matter the Commission has determined it will make the

following changes to the proposed Burswood Island Resort Employees Award.
(a) In relation to Clause 1. � Title, it is submitted on behalf of the Respondent that the relevant area of land should be

described as Burswood International Resort Casino, rather than the Burswood Island Resort. Although the
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reference to �Island� has been made in previous awards and industrial agreements made by this Commission,
apparently that title is a misnomer and the entire area occupied by the Resort, including the Burswood Dome and
other areas of land is known as, and is more accurately described as, the Burswood International Resort Casino.
On the basis of this information, the Commission has determined it should reflect the change sought by the
Respondent in Clause 1. of the award and in the name of the award.

(b) The minute of proposed order provided that an order would be made by the Commission to cancel the Burswood
Island Resort Employees Award A 23 and A 25 of 1985. The Respondent contends that such an order is beyond
power (see Building Trades Association Unions v Master Builders� Association (1977) 57 WAIG 1504). Section
40 of the Industrial Relations Act 1979 (�the Act�) sets out the pre-conditions for the exercise of the power to
vary or cancel an award. Section 40 provides�

�(1) Subject to subsections (2), (3) and (4) and to sections 29A and 38, the Commission may by order at any
time vary an award.

(2) An application to the Commission to vary an award may be made by any organization or association
named as a party to the award or employer bound by the award.

(3) Where an award or any provision thereof is limited as to its duration the Commission � 
(a) may, subject to such conditions as it considers fit, reserve to any party to the award liberty to apply

to vary the award or that provision, as the case may be;
(b) shall not, within the specified term, vary the award or that provision, as the case may be, unless and

to the extent that � 
(i) it is satisfied that, by reason of circumstances which have arisen since the time at which the

specified term was fixed, it would be inequitable and unjust not to do so;
(ii) on an application made under paragraph (a), it is satisfied that it is fair and right so to do; or
(iii) the parties to the award agree that the award or provision should be varied;

and
(c) may within the specified term cancel the award if the parties to the award agree that it be cancelled.

(4) Section 39 applies, with such modifications as are necessary, to and in relation to an order made under this
section.�

It is apparent from s.40(3)(c) of the Act that the Commission can only cancel an award within the specified term
of an award and where the parties to an award agree. Consequently the Commission agrees that it has no power
to cancel Award A 23 and A 25 of 1985. As it is intended that the new award is to replace and supersede Award
A 23 and A 25 of 1985, for practical purposes Award A 23 and A 25 of 1985 will have no effect.

(c) The Respondent contends that in making the decision to make an award containing most of the terms and
conditions of the 2001 agreement, the Commission should include a no extra claims clause. It is our view that
such a clause should not be included in the award. Firstly there was no submission made on behalf of the
Respondent at the hearing of this matter prior to the speaking to the minutes that such a clause should be
included in the event that the Commission was to make an award in the terms sought by the Union. Secondly it
is our view that such a clause would not be appropriate for the purposes of the award in any event.

2 A submission was made on behalf of the Union that the clause proposed by the Union and contained in Clause 38 of the minute
of proposed order is contrary to the powers of entry under the Division 2G of the Act. In particular, the power of entry is
qualified by the words in Clause 38(1) �but shall not in any way interfere with the work so being performed� is contrary to
Division 2G. Further that the words in Clause 38(3) which provide that �Such officials shall not, without permission of the
employer, interview employees at any time other than recognised meal or rest breaks.� is also inconsistent with the powers of
entry under Division 2G of the Act. The Commission is of the view that the amendments sought by the Union should not be
made. Firstly, this issue was not raised by the Union prior to the speaking to the minutes. Secondly, the Commission is prima
facie not persuaded that the provisions which are objected to by the Union are inconsistent with the power of entry under
Division 2G of the Act.

_________
2002 WAIRC 07232

BURSWOOD INTERNATIONAL RESORT CASINO EMPLOYEES AWARD 2002
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
BURSWOOD RESORT (MANAGEMENT) LIMITED, RESPONDENT

CORAM COMMISSION IN COURT SESSION
COMMISSIONER J H SMITH
COMMISSIONER S WOOD
COMMISSIONER J L HARRISON

DATE OF ORDER TUESDAY, 17 DECEMBER 2002
FILE NO. A 4 OF 2002
CITATION NO. 2002 WAIRC 07232
_________________________________________________________________________________________________________

Result New award made in substitution of the Burswood International Resort Casino Employees� Industrial
Agreement 2001 AG 169 of 2001 and the Burswood Island Resort Employees Award A 23 and A
25 of 1985.

Representation
Applicant Mr J Welch & Mr D Kelly
Respondent Mr G Blyth (as Agent)
_________________________________________________________________________________________________________
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Order
HAVING heard Mr J Welch and Mr D Kelly on behalf of the Applicant and Mr G Blyth on behalf of the Respondent, the
Commission in Court Session, pursuant to the powers conferred on it under the Industrial Relations Act, 1979�

(1) HEREBY makes the Burswood International Resort Casino Employees Award 2002 in terms of the schedule
attached hereto; and

(2) ORDERS that the Burswood International Resort Casino Employees� Industrial Agreement 2001 AG 169 of
2001 be and is hereby cancelled.

(Sgd.) S. WOOD,
[L.S.] Commission in Court Session.

SCHEDULE
1. - TITLE

This Award shall be known as the Burswood International Resort Casino Employees Award 2002 and shall replace and supersede
the Burswood Island Resort Employees Award, No. A 23 and A 25 of 1985 as varied and the Burswood International Resort Casino
Employees Industrial Agreement 2001 insofar as the area of land occupied by the Burswood International Resort Casino in the
State of Western Australia.

2. - ARRANGEMENT
1. Title
2. Arrangement
3. Scope and Parties Bound
4. Term
5. Wages
6. Minimum Wage � Adult Wage
7. Arbitrated Safety Net Adjustment Offset
8. Junior Employees
9. Apprentices
10. Definitions
11. Contract of Service
12. Hours
13. Additional Rates for Ordinary Hours
14. Overtime
15. Casual Employees
16. Part-time Employees
17. Meal and Rest Breaks
18. Meal Money
19. Sick Leave
20. Bereavement Leave
21. Public Holidays
22. Annual Leave
23. Long Service Leave
24. Payment of Wages
25. Bar Work
26. Higher Duties
27. Uniforms and Laundering
28. Protective Clothing
29. Employees� Equipment
30. Time and Wage Records
31. Roster
32. Change and Restrooms
33. First Aid
34. Union Notices
35. Union Delegates and Meetings
36. Under Rate Employees
37. Breakdowns or Stoppages
38. Right of Entry
39. Breakages
40. Resolution of Disputes
41. Limitation of Work
42. Travelling Facilities
43. Parental Leave
44. Superannuation
45. Jury Duty
46. Journey Cover
47. Liberty to Apply
48 Parties to the Award
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3. - SCOPE AND PARTIES BOUND
This Award shall be binding upon all employees employed by Burswood Resort (Management) Limited and any successor,
assignee or transmittee of the Burswood Resort (Management) Limited in its capacity as Manager of the Burswood Property Trust
in the callings described in Clause 5. � Wages of this Award.

4. � TERM
The term of this Award shall be for the period commencing on the first pay period after 10 July 2002 until 30 June 2003.

5. - WAGES
(1) The following tables as listed hereunder shall specify the minimum fortnightly rate of wage payable to employees covered

by this Award.
$ Per

Fortnight
A. FOOD & BEVERAGE

1. Bar Attendant (Grade 1) 969.50
2. Bar Attendant (Grade 2) 986.70
3. Head Bar Attendant 1046.80
4. Cellarperson 991.70
5. Waiter/Waitress 949.70
6. Steward/Stewardess 949.70
7. Head Waiter/Waitress 1025.60
8. Head Steward/Stewardess 1025.60
9. Snack-Bar Attendant 949.70
10. Bar Useful 941.50
11. Host/Hostess 1025.60

B HOUSE

1. Housekeeper 1046.80
2. Porter 941.50
3. Room Attendant 941.50
4. Timekeeper 969.50

C. KITCHEN

1. Chef 1096.40
2. Qualified Cook 1025.60
3. Cook Employed Alone 971.00
4. Breakfast and/or Other Cook 961.60
5. Kitchen Hand 941.50
6. Qualified Butcher 1025.60
7. Other Butcher 993.40

D. MISCELLANEOUS

1. Cafeteria Attendant (Grade 1) 949.70
2. Cafeteria Attendant (Grade 2) 961.60
3. Commissionaire 941.50
4. Valet/Carparking Attendant 941.50
5. Storeperson 961.60
6. Laundry Attendant (Grade 1) 941.50
7. Laundry Attendant (Grade 2) 963.60
8. Cleaner 941.50
9. Gardener 941.50
10 Qualified Gardener 1128.90
11. Groundsperson 941.50
12. General Hand 941.50
13. Seamstress 1031.70
14. Wardrobe Attendant 941.50
15. Guest Services Officer 1025.60
16. Cashier 969.50
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(a) In-Charge Rates
An employee who is appointed and placed in charge of other employees shall be paid the following rates in
addition to the employee�s ordinary time rate of pay�

$ Per Fortnight
(i) if placed in charge of less than 6 employees 23.20
(ii) if placed in charge of 6-10 employees 31.30
(iii) if placed in charge of 11-20 employees 36.30
(iv) if placed in charge of more than 20 employees 60.70

Provided that these additional rates shall not be payable to any employee employed in the classifications of
Chef, Housekeeper, Head Waiter, Head Waitress, Head Steward, Head Stewardess, Head Bar Attendant and
Casino Operations Employees.

(b) Service Payments
In addition to the wage rates prescribed in Sections A, B, C and D of this sub-clause, all employees (other than
Apprentices) employed on a full-time or part-time basis, shall be paid Service Payments at the following rates�

$ Per Fortnight
After 1 year of service 18.10
After 2 years of service 27.80
After 3 years and subsequent years of service 37.20

E. CASINO OPERATIONS
$ Per Fortnight

1. Croupier/dealer

On commencement 946.20
On completion 3 months probation 1228.50
On completion 12 months service 1254.00
On completion 18 months service 1279.90
On completion 24 months service and thereafter 1305.80

2. Inspector

On commencement 1338.30
On completion 12 months service 1364.40
On completion 24 months service 1416.80
On completion 48 months service and thereafter 1443.10

3. Keno runner 946.20

4. Keno Operator

On commencement 946.20
On completion 3 months probation 1048.30
On completion 12 months service 1095.70
On completion 24 months service and thereafter 1140.30

5. Video Attendant

On commencement 946.20
On completion 3 months probation 1048.30
On completion 12 months service 1095.70
On completion 24 months service and thereafter 1140.30

6. Count Team

On commencement 946.20
On completion 3 months probation 1048.30
On completion 12 months service 1095.70
On completion 24 months service and thereafter 1140.30
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$ Per Fortnight
7. Change Booth Cashier

On commencement 946.20
On completion 3 months probation 1048.30
On completion 12 months service 1095.70
On completion 24 months service and thereafter 1140.30

8. Main Cage Cashier

On commencement 1312.80
On completion 12 months service 1338.30
On completion 24 months service 1416.80
On completion 48 months service and thereafter 1443.10

9. Camera Surveillance Operator

On commencement 1312.80
On completion 12 months service 1338.30
On completion 24 months service 1416.80
On completion 48 months service and thereafter 1443.10

10. Security Officer

On commencement 1051.00
On completion 3 months probation 1105.20
On completion 12 months service 1162.30
On completion 24 months service 1254.00
On completion 48 months service and thereafter 1279.20

Provided that an employee appointed as a Senior Security Officer shall, in addition to the appropriate Security
Officers� rate receive an additional payment of $55.70 per fortnight from the date of operation of this Award.
Notwithstanding the provisions contained in Section E of this subclause, employees engaged as a security
officer on a casual contract of service in accordance with the provisions of Clause 15. � Casual Employees of
this Award shall move successively from their �on commencement� wage increment to the next wage increment
as follows�
After 494 hours, but in either event not before three months of service and not later than six months of service;
and thereafter
After 1976 hours, but in any event not before 12 months of service and not later than 24 months of service; and
thereafter
After 3952 hours, but in either event not before 24 months of service and not later than 48 months of service;
and thereafter
After 7904 hours, but in either event not before 48 months of service and not later than 96 months of service.

(2) Classifications
(a) �Bar Attendant � Grade 1� shall be an employee over the age of 18 years who serves liquor for sale from behind

a bar counter, and shall include an employee employed in the sale of liquor from a bottle department.
(b) �Bar Attendant � Grade 2� shall be an employee over the age of 18 years who, in addition to performing the

normal duties of a �Bar Attendant � Grade 1� as defined in (a) hereof, shall be required by the Employer to have
a knowledge of the preparation and/or mixing of drinks and where necessary carry out such duties.

(c) �Qualified Butcher� shall be a butcher who has completed a trade test at a recognised school or college
acceptable to the Employer.

(d) �Cafeteria Attendant � Grade 1� shall be an employee serving and/or receiving money from employees for
snacks or meals.

(e) �Cafeteria Attendant � Grade 2� shall be an employee who, in addition to the duties of a �Cafeteria Attendant �
Grade 1�, assists in the preparation of snacks and meals served to employees.

(f) �Cellarperson� shall be an employee employed in charge of, or responsible for, the contents of a cellar or liquor
store.

(g) �Cleaner� shall be an employee who does general cleaning duties in or about the Resort complex.
(h) �Chef� shall be an employee appointed as such and shall be an employee who is a �Qualified Cook� (as defined

in paragraph (i) of this subclause).
(i) �Qualified Cook� shall be an employee who has completed and can produce appropriate documentary evidence

to the Employer to the effect that he or she has successfully completed an apprenticeship in cooking at an
approved or recognised school or college, or who can provide documentary evidence of having served at least
6 years in Her Majesty�s Armed Forces in the classification of Cook.
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(j) �Breakfast Cook� shall be an employee (other than a Chef, Qualified Cook or Cook Employed Alone) who is
responsible for the preparation of breakfasts.

(k) �Other Cook� shall be an employee who assists in the cooking and preparing of meals.
(l) �Cook Employed Alone� shall be an employee who is employed when no other cook is employed during their

shift.
(m) �Gardener� shall be an employee required to carry out duties incidental to the maintenance of gardens and the

surrounds at the Resort and who may be required to carry out other duties but shall not include greenkeeping
staff or other persons who have completed a trade or recognised course in horticulture.

(n) �Qualified Gardener� shall be a gardener who has completed a suitable course in horticulture at a recognised
school or college acceptable to the Employer.

(o) �General Hand� shall be an employee engaged to perform general duties in and around the Resort but not
including cooking, waiting, dispensing of liquor or other specialised functions.

(p) �Housekeeper� shall be an employee who is required by the Employer to be in charge of Room Attendants
and/or other employees.

(q) �Snack Bar Attendant� shall be an employee serving and/or receiving money from the public for snacks or
meals.

(r) �Head Waiter, Head Waitress, Head Steward or Head Stewardess� shall be an employee required by the
Employer to be in charge of other Waiters, Waitresses, Stewards or Stewardesses.

(s) �Head Bar Attendant� shall be a Grade 2 Bar Attendant required by the Employer to be in charge of other Bar
Attendants.

(t) �Laundry Attendant � Grade 1� shall be an employee required to launder, wash, clean, dry clean, and maintain
Employer uniforms and other items.

(u) �Laundry Attendant - Grade 2� shall be an employee required to operate specialised equipment in the process of
maintaining and dry cleaning Employer uniforms and other items.

(v) �Room Attendant� shall be an employee required to clean and service resort residential accommodation.
(w) �Wardrobe Attendant� shall be an employee who receives, distributes and maintains employee clothing,

uniforms and equipment.
(x) �Waiter or Waitress� shall be an employee who attends to the needs of other guests at a table and/or performs

room service duties.
(y) �Guest Services Officer� shall be a person who attends to the needs of patrons including providing information

and conducting tours.
(z) �Storeperson� shall be a person employed in charge of and/or responsible for the contents of a store not being a

place where alcoholic beverages or liquors are kept.
(aa) �Bar Useful� shall be an employee required to perform duties associated with bar and waiting work. Such duties

include the wiping of tables or bar tops, collection of glasses or plates and the cleaning of bar mats or other
general duties of a similar nature.

(ab) �Change Booth Cashier� shall be an employee responsible for the use of and accounting for change and/or
being responsible for machine payouts.

(ac) �Main Cage Cashier� shall be an employee responsible for the receiving, disbursing, reconciling and controlling
receipt and issue of gaming chips to gaming tables from the Casino Cage and for exchanging chips for currency
from players reconciling and controlling their own float and for recording all transactions therein.

(ad) �Count Team� shall be employees responsible for the conduct of a full count of monies received via gaming
table drop boxes and the recording of these monies.

(ae) �Croupier/Dealer� shall be an employee required to deal one or more particular games to a required standard.
(af) �Inspector� shall be an employee who is responsible for supervising a particular game or number of games so as

to ensure that correct procedures and standards are observed by croupiers/dealers. Provided that the number of
games supervised shall be at the absolute discretion of the Employer having full regard to requirements of the
Casino Control Act 1984 as amended and regulations thereto. Such employee shall also be responsible for
attempting to settle minor disputes and to guide or liaise with croupier/dealers in the performance of their duties.

(ag) �Keno Operator� shall be an employee responsible for receiving keno tickets and fees from keno patrons and
keno runners, and to conduct keno games.

(ah) �Keno runner� shall be an employee responsible for collecting keno tickets and fees from patrons in various
parts of the complex and deliver to the keno game.

(ai) �Security Officer� shall be an employee engaged to enforce dress, behaviour and entry requirements at the
Resort, and to carry out routine security functions throughout the Resort.

(aj) �Senior Security Officer� shall be an employee who is appointed as such and is responsible for the enforcement
of such security measures throughout the Resort as may be directed from time to time.

(ak) �Video Attendant� shall be an employee responsible for explaining the workings of video machines to patrons
and to assist with change for customers at machines

(al) �Camera Surveillance Operator� shall be an employee who monitors the operations of the gaming tables by
remote observation including the use of electronic equipment.

(am) �Valet/Carparking Attendant� shall be an employee engaged in and around the Resort in the direction and/or
parking of vehicles.

6. - MINIMUM WAGE � ADULT WAGE
(1) Notwithstanding the terms of this Award no adult employee shall be paid less than the Minimum Adult Award Wage

unless otherwise provided by this clause.



83 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 77

(2) The Minimum Adult Award Wage for full-time adult employees is $431.40 per week payable from the beginning of the
first pay period commencing on or after 1 August 2002.

(3) The Minimum Adult Award Wage of $431.40 per week is deemed to include all arbitrated safety net adjustments from
State Wage Case decisions.

(4) Unless otherwise provided in this clause adults employed as casual or part-time employees shall not be paid less than pro-
rata the Minimum Adult Award Wage according to the hours worked.

(5) Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates provision
to the Minimum Adult Award Wage of $431.40 per week.

(6) (a) The Minimum Adult Award Wage shall not apply to apprentices, employees engaged on traineeships or
Jobskills placements, or to other categories of employees who by prescription are paid less than the minimum
award rate.

(b) Liberty to apply is reserved in relation to any special categories of employees not included here or otherwise in
relation to the application of the Minimum Adult Award Wage.

(7) Subject to this clause the Minimum Adult Award Wage shall�
(a) apply to all work in ordinary hours.
(b) apply to the calculation of overtime and all other penalty rates, superannuation, payments during sick leave,

long service leave and annual leave and for all other purposes of this award.
(8) (a) an apprentice, twenty one years of age or over, shall not be paid less than the minimum weekly rate of pay for

an employee 21 years of age or more as prescribed by the Minimum Conditions of Employment Act, 1993 or
any minimum weekly rate of pay set for apprentices under Sub-Division 2 � minimum weekly rates of pay of
the Industrial Relations Act as the ordinary rate of pay in respect of the ordinary hours of work prescribed by
this Award.

(b) Where the said rate of pay is applicable the same rate shall be payable on holidays, during annual leave, sick
leave, long service leave and any other leave prescribed by this Award.

(c) Notwithstanding the foregoing, where in this Award an additional rate is prescribed for any work as a
percentage, fraction or multiple of the ordinary rate of pay, it shall be calculated upon the rate prescribed in this
Award for the classification in which the employee is employed.

(9) Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2002 State Wage
Case Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any equivalent
amount in rates of pay received by employees whose wages and conditions of employment are regulated by this award
which are above the wage rates prescribed in the award. Such above award payments include wages payable pursuant to
enterprise agreements, consent awards or award variations to give effect to enterprise agreements and over award
arrangements. Absorption which is contrary to the terms of an agreement is not required.
Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those
resulting from enterprise agreements, are not to be used to offset the adult minimum wage.

7. � ARBITRATED SAFETY NET ADJUSTMENT OFFSET
The rates of pay in this Award include the arbitrated safety net adjustment payable under the State Wage Case 2002 decision. This
arbitrated safety net adjustment may be offset against any equivalent amount in rates of pay received by employees whose wages
and conditions of employment are regulated by this Award which are above the wage rates prescribed in the award. Such above
award payments include wages payable pursuant to certified agreements, currently operating enterprise flexibility agreements,
Australian workplace agreements, award variations to give effect to enterprise agreements and overaward arrangements. Absorption
which is contrary to the terms of an agreement is not required. Increases made under previous State Wage Case principles or under
the current Statement of Principles, excepting those resulting from enterprise agreements, are not to be used to offset arbitrated
safety net adjustments.
Notwithstanding the provisions of this Award, no employee (including an apprentice), twenty-one years of age or over shall be paid
less than the minimum rates prescribed by the Minimum Conditions of Employment Act, 1993 as his/her ordinary rate of pay in
respect of the ordinary hours of work prescribed by this Award, but that minimum rate of pay does not apply where the ordinary
time rate of pay including any part thereof payable in addition to the award rate is not less than such minimum rates.
Where the said minimum rate of pay is applicable the same rate shall be payable on holidays, during annual leave, sick leave, long
service leave and any other leave prescribed by this Award.
Notwithstanding the foregoing, where in this Award an additional rate is prescribed for any work as a percentage, fraction or
multiple of the ordinary rate of pay, it shall be calculated upon the rate prescribed in this Award for the classification in which the
employee is employed.

8. - JUNIOR EMPLOYEES
(1) Subject to the Liquor Licensing Act 1988, and the Casino Control Act, employees under the age of 19 years may be

employed as junior employees in any of the occupations covered by this agreement, other than an apprenticeship trade, in
the proportion of one junior to every two, or fraction of two, adult employees employed in the same occupation, provided
that this ratio may be altered by written agreement between the Employer and the Union. Provided further, that no junior
female employee under the age of 18 years shall be employed in the classification of Room Attendant.

(2) The minimum fortnightly rates of wages for work in ordinary time to be paid to junior employees shall be as follows�

Percentage of the Lowest Adult
Male or Female Total Rate

%
Under 18 years of age 70
Between 18 and 19 years of age 80
At 19 years of age Full Adult Wages

Provided that any junior employee employed in the classifications of Bar Attendant or Cellarperson shall be paid full
adult rates.
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9. � APPRENTICES
(1) The provisions of the Industrial Training (Apprenticeship Training) Regulations 1981 made under the Industrial Training

Act 1975, are hereby incorporated in and form part of this clause.
(2) Apprentices may be taken in the ratio of one Apprentice for every two or fraction of two (the fraction being not less than

one) tradesperson.
(3) An Apprentice shall be paid a percentage of the rate appropriate to a �Qualified Cook�, or �Qualified Butcher� as the case

may be in accordance with the following scale�
(a) Four Year Term %

1st year 42
2nd year 55
3rd year 75
4th year 88

(b) Three and a Half Year Term

First six months 42
Next year 55
Next following year 75
Final year 88

(c) Three Year Term

1st year 55
2nd year 75
3rd year 88

10. � DEFINITIONS
(1) �Employer� shall mean Burswood Resort (Management) Limited in its capacity as Manager of the Burswood Property

Trust.
(2) �Union� shall mean the Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch.
(3) �Daily Spread of Shift� shall mean the time which elapses from the employee�s actual starting time to the employee�s

actual finishing time for the day or shift.
(4) �Ordinary Time Rate� shall mean all rates of pay referred to in Clause 5. � Wages of this Award, as varied from time to

time.
(5) �Rostered Fortnight� shall mean those ordinary hours the employee is rostered to work within any given pay fortnight.
(6) �Casino Operations� shall mean persons employed in the classifications of Change Booth Cashier, Main Cage Cashier,

Croupier/Dealer, Inspector, Keno Operator/Runner, Count Team, Video Attendant, Camera Surveillance Operator and
Security Officer.

(7) �Rostered Day Off� shall mean any period of twenty-four continuous hours off work between the completion of the
employee�s last rostered ordinary shift of work and the commencement of the employee�s next rostered ordinary shift of
work.

(8) �Casino Control Act� shall mean the Casino Control Act, 1984 (WA).
11. - CONTRACT OF SERVICE

(1) Except for casual and probationary employees, the contract of service shall be on a fortnightly basis.
(2) Notice of Termination by Company

(a) In order to terminate the employment of an employee (other than a casual employee) the company shall give the
employee the following notice�

Period of Continuous Service Period of Notice

Less than 1 year 1 week
1 year but less than 3 years 2 weeks
3 years but less than 5 years 3 weeks
5 years and over 4 weeks

(b) An employee who at the time of being given notice is over 45 years of age and who at the date of termination
has completed two years� continuous service with the company, shall be entitled to one week�s notice in
addition to the notice prescribed in paragraph (a) of this subclause.

(c) Payment in lieu of the notice prescribed in paragraphs (a) and (b) of this subclause shall be made if the
appropriate notice period is not given. Provided that employment may be terminated by part of the period of
notice specified and part payment in lieu thereof.

(d) In calculating any payment in lieu of notice the company shall pay the employee the ordinary wages for the
period of notice had the employment not been terminated.

(e) The period of notice in this subclause shall not apply in the case of casual employees, apprentices or employees
engaged for a specific period of time or for a specific task or tasks.
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(f) For the purpose of this clause continuity of service shall not be broken on account of�
 (i) any interruption or termination of the employment by the company if such interruption or termination

has been made merely with the intention of avoiding obligations hereunder in respect of leave of
absence;

 (ii) any absence from work on account of personal sickness or accident for which an employee is entitled
to claim sick pay as prescribed by this award or on account of leave lawfully granted by the company;
or

(iii) any absence with reasonable cause, proof whereof shall be upon the employee;
Provided that in the calculation of continuous service under this subclause any time in respect of which an
employee is absent from work except time for which an employee is entitled to claim annual leave, sick pay,
long service leave and public holidays as prescribed by this award shall not count as time worked.

(3) Notice of Termination by Employee
(a) The notice of termination required to be given by an employee shall be the same as that required of the

company, save and except that there shall be no additional notice based on the age of the employee concerned.
(b) If an employee fails to give the required notice or having given, or been given, such notice leaves before the

notice expires, the employee forfeits the entitlement to any moneys owing to the employee under this award
except to the extent that those moneys exceed the ordinary wages for the required period of notice.

(4) Upon commencement of employment, an employee will be subject to a probationary period of three months. The purpose
of the probationary period is to enable the Employer to assess the suitability of the employee for permanent employment,
and to allow the employee to assess whether he/she wishes to become a permanent employee of the Employer. At any
time prior to the expiry of the probationary period, the Employer or the employee may terminate the employment
relationship and the contract of employment on one week�s notice to the other party, or by payment or forfeiture of one
week�s pay (as the case may be) in lieu of such notice.

(5) (a) For the purposes of this clause the terms �one week�s notice� and �two weeks� notice� shall mean those
ordinary hours rostered to work in any given rostered week or fortnight respectively, provided that the period
shall not include the shift in which the notice is given.

(b) The terms �one week�s pay� and �two weeks� pay� shall mean, respectively, 38 and 76 hours� wages paid at the
ordinary time rates, provided that in the case of a part-time employee �one week�s pay� and �two weeks� pay�
shall mean the number of hours the employee would have normally worked in that particular week or fortnight
(as the case may be) calculated at the ordinary hourly rate for part-time employees.

(6) Nothing in this clause shall affect the right of the Employer to dismiss any employee without notice for misconduct and in
such cases, wages shall be paid up to the time of dismissal only.

(7) The Employer may direct an employee to carry out such duties as are within the limits of the employee�s skills,
competence and training.

(8) (a) Notwithstanding the fact that an employee is usually engaged to work in a particular classification (�the
principal classification�), he/she may agree to work on a casual basis in a different classification, provided the
employee is capable of performing the duties of that classification, and subject to any restrictions provided for
in the Casino Control Act.

(b) An employee cannot agree to so work on such a casual basis at any time�
(i) when he/she is, or will be, rostered to work in their principal classification;
(ii) when he/she is, or will be, required to work overtime in terms of this Award.

(c) An employee engaged under this clause is entitled to a minimum break of 8 hours between the completion of
the engagement and the commencement of their next rostered shift.

(d) Despite an employee�s agreement to so work on such a casual basis, the Employer shall, in its sole discretion,
decide whether the employee is to so work, and when the employee may so work.

(e) Should an employee so work on such a casual basis, he/she shall be remunerated in accordance with the
classification in which he/she is engaged to so work and not in accordance with their principal classification.

(f) Each occasion on which an employee so performs casual work shall be deemed to be a separate and distinct
contract of employment between the employee and the Employer and no continuing rights and obligations will
arise between the employee and the Employer as a consequence of an employee so performing such work on
one or more occasions.

(g) The provisions of Clause 15. - Casual Employees of this Award shall apply to any work performed by an
employee in terms of this sub-clause.

(h) This clause is not designed to avoid overtime obligations and does not therefore disadvantage other employees.
(9) (a) Should an employee fail to report for work for three consecutive shifts and not make contact with their

department to explain their absence, the Employer may send a letter to the last known address of the employee,
and request that the employee contact the Employer within a specified period of time regarding their absence
from work.

(b) Should the employee make contact with the Employer within the required period with a reasonable explanation
for their absence, they shall, upon their return to work, be subject to the Employer�s normal disciplinary
procedures regarding their period of unauthorised absence.

(c) Should the employee fail to make contact with the Employer within the required period with a reasonable
explanation for their absence, or should the employee not have a reasonable explanation for their absence, the
Employer may terminate the employee�s services.

12. � HOURS
(1) (a) Subject to this clause and except as provided elsewhere in this Award, the ordinary hours of work shall be

76 per fortnight.
(b) The ordinary hours of work shall be exclusive of meal breaks and be so rostered that an employee shall not be

required to commence work on more than 10 shifts in each fortnight.
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(c) Each ordinary hour�s work period shall not be less than 4 nor more than 10 ordinary hours, and shall be worked
within a spread of shift not exceeding 12 hours.

(d) Where an ordinary hour�s work period commences prior to midnight on any day and finishes in the early hours
of the next day, that work period shall be deemed to have been worked on the day upon which the ordinary
hour�s work period commenced. Provided, however, that the employee shall be paid the appropriate additional
rates provided by Clause 13. � Additional Rates for Ordinary Hours of this Award or Clause 21. � Public
Holidays of this Award according to the actual hours worked in that work period.

(e) The roster for each employee shall provide for a minimum of 10 consecutive hours� break between the finish of
ordinary hours on one shift and the commencement of ordinary hours on the following shift. In the case of a
change in shift at the employee�s request or a changeover of roster, 8 consecutive hours shall be substituted for
10 hours.

(2) The Employer shall have the right to roster the ordinary hours of work for each employee according to the needs of the
business, but where the proposed rostered hours of work are to include more than 4 shifts of 10 ordinary hours� duration,
the Employer shall seek the agreement of each employee.
Provided that once agreement is given by the employee, such agreement is to remain unchanged during the course of
employment with the Employer.

13. - ADDITIONAL RATES FOR ORDINARY HOURS
(1) An employee who is rostered to work any of the employee�s ordinary hours prior to 7.00am or after 7.00pm, Monday to

Friday, both inclusive shall, in addition to the employee�s ordinary time rate of pay, be entitled to, from the date of
operation of this Award and for the period of the Award, an allowance of $1.24 per hour or part thereof for time worked
during such hours.

(2) (a) All ordinary hours worked between midnight Friday and midnight Saturday shall be paid at the rate of time and
one half.

(b) All ordinary hours worked between midnight Saturday and midnight Sunday shall be paid at the rate of time and
three-quarters, provided that those employees employed in the classifications of Bar Attendant and Head Bar
Attendant shall be paid at the rate of double time.

(c) Any employee who is required to work any of the employee�s ordinary hours on any day in more than one
period, other than for meal breaks as prescribed in Clause 17. � Meal and Rest Breaks of this Award, shall be
paid an allowance of $1.83 per day for such broken work period worked.

(d) Where a Cleaner is rostered to perform normal duties within the recognised Casino, International Room,
Convention Centre or Burswood Dome restroom facilities, and such duties include work of an unusually
unsavoury or unhygienic nature, such employee shall, in addition to the employee�s ordinary time rate of pay be
paid a flat allowance of $5.75 per shift from the date of operation of this Award.

(e) Where a Laundry Attendant is rostered to perform duties of an unusually unsavoury or unhygienic nature, the
employee shall, in addition to the ordinary time rate of pay, be paid a flat allowance of $5.75 per shift from the
date of operation of this Award.

14. � OVERTIME
(1) Overtime shall mean all work performed outside of the rostered ordinary hours of work or outside the daily spread of shift

and shall be paid at the following rates�
(a) Monday to Friday, both inclusive, time and one half for the first two hours and double time thereafter.
(b) Between midnight Friday and midnight Sunday, double time for all hours worked.
(c) For all work performed on an employee�s rostered day off, double time with a minimum payment as for

4 hours� work (but subject to paragraph (d) of this subclause, provided that such 4 hour minimum shall not
apply where the overtime is continuous with the previous day�s duty.

(d) Should an employee be required by the Employer to attend a departmental meeting or a training course on their
rostered day off, they will be paid double time for a minimum period of 2 hours.

(2) (a) An employee working overtime shall be entitled to a 10 consecutive hours� break between the time they finish
the overtime and the commencement of the employee�s ordinary hours in the next rostered shift.

(b) Where an employee after having left work for the day, is recalled to work by the Employer prior to the
commencement of the employee�s next rostered ordinary shift, the employee shall be paid for all work
performed at the rate of double time with a minimum payment as for 3 hours� work. Provided that these
provisions shall not apply in the case of any hours which are worked immediately prior to and continuously
with an employee�s commencement of the employee�s ordinary hours in the next rostered shift.

(c) An employee (other than a casual employee) who as a result of working overtime between the termination of
one ordinary hour�s shift and the commencement of the next ordinary hour�s shift has not had at least
10 consecutive hours off duty between those times, shall not be requested to attend work after the completion of
such overtime until he/she has had 10 consecutive hours off duty without loss of pay for ordinary working time
occurring during such absence.

(d) If, on the instruction of the Employer, an employee resumes or continues work without having had
10 consecutive hours off duty as provided in paragraph (c) of this subclause, he/she shall be paid at double time
until released from duty for such period. The employee shall then be entitled to be absent for a period of
10 consecutive hours off duty without loss of pay for ordinary working time occurring during such absence.

(3) All time worked by an employee (not being a casual employee) as overtime as aforesaid shall be paid for at the rates
referred to in this clause on the basis that each shift worked shall stand alone.

(4) Provided that the Employer may require any employee to work reasonable overtime at overtime rates and such employee
shall work in accordance with such provisions.

15. - CASUAL EMPLOYEES
(1) A casual employee shall mean an employee engaged on an hourly contract of service and includes an employee under

sub-clause (8) of Clause 11. � Contract of Service of this Award.
(2) Casual employees shall be engaged for a minimum period of two consecutive hours on each occasion required.
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(3) (a) Casual employees shall be paid at the rate of time and one half for all hours worked, provided that this rate shall
increase to double time for employees employed in the classifications of Bar Attendant and Head Bar Attendant
and time and three-quarters for all other employees for all work performed on a Sunday, and to double time and
one half for all work performed on the holidays referred to in paragraph (a) of sub-clause (1) of Clause 21. �
Public Holidays of this Award.

(b) �Time� as referred to above shall be 1/76th of the fortnightly rate of pay for the classification as prescribed in
Clause 5. � Wages of this Award.

(4) The provisions of Clause 13. � Additional Rates for Ordinary Hours, Clause 19. � Sick Leave, Clause 21. � Public
Holidays (except insofar as sub-clause (1) relates to sub-clause (3) of this clause), Clause 22. � Annual Leave and Clause
45. � Jury Duty shall not apply to a casual employee.

16. - PART-TIME EMPLOYEES
(1) A part-time employee shall mean an employee who, subject to the provisions of Clause 12. � Hours of this Award,

regularly works less than 76 hours each fortnight.
(2) A part-time employee shall receive payment for wages, annual leave, holidays, bereavement leave and sick leave on a

pro-rata basis in the same proportion as the number of hours regularly worked each fortnight bears to 76 hours.
(3) A part-time employee shall be guaranteed a minimum of 20 ordinary hours per fortnight.

17. - MEAL AND REST BREAKS
(1) (a) Each employee other than those employed in the classifications of Inspector and Croupier/Dealer shall be

entitled to an unpaid meal break of not less than 30 minutes nor more than 60 minutes which shall commence
after completing not less than one hour 30 minutes and not more than 6 hours of any rostered shift. Provided
that where it is not possible to grant the meal break during the above prescribed period, the said meal break shall
be treated as time worked and the employee shall, in addition to ordinary time rates, be paid 50 per cent of the
ordinary hourly rate applying to such employee, until such time as the employee is released for a meal, or until
the completion of the rostered shift, whichever is the sooner.

(b) The provisions of paragraph (a) of this sub-clause, as they relate to the period in which a meal break shall be
taken, may be altered by written agreement between the Employer and the Union which written agreement shall
then be a bar to any action taken by any person to enforce the provisions of paragraph (a) of this sub-clause as
they relate to the period in which a meal break shall be taken.

(c) Notwithstanding the provisions of paragraph (a) of this sub-clause, a casual employee may nominate not to take
the meal break, as provided, and in such circumstances the meal break shall be treated as time worked and paid
for as such.

(d) The nomination referred to in paragraph (c) of this sub-clause, shall be in writing and a copy forwarded to the
Union and will take effect from the date specified. Such nomination will continue until revoked by the
employee in writing. Such written agreement, until revoked, shall then be a bar to any action taken by any
person to enforce a meal break for the employee in question.

(2) An employee, other than those employed in the classifications of Inspector, Croupier/Dealer, who is required to
commence overtime of at least 2 hours after completing the employee�s ordinary hours of work for the day, shall be
allowed a paid meal break of 20 minutes� duration prior to the completion of such overtime, provided that the employee
shall be allowed a further paid meal break of 20 minutes� duration during any subsequent 4 hours of overtime worked.

(3) In addition to recognised meal breaks, one other break of at least 2 hours during each shift is permissible, excepting for
those employees employed in Casino Operations classifications. Such break of 2 hours or more may include a meal break
as prescribed in subclause (1).

(4) Employees employed in the classifications of Inspector and Croupier/Dealer shall be entitled to a paid rest break of
15 minutes duration after each completed hour worked.

(5) Each employee, other than those employed in the classifications of Inspector, Croupier/Dealer, Keno Attendant and Keno
Runner, shall be entitled to two paid rest breaks of ten minutes duration in each rostered shift to be taken at maximum
four hourly intervals. Such rest breaks shall be taken at mutually agreeable times which shall not interfere with the
continuity of work where continuity is necessary. Provided that those employees employed in the classifications of Keno
Attendant and Keno Runner shall be entitled to two paid rest breaks of 20 minutes duration in each rostered shift to be
taken at maximum four hourly intervals as aforesaid.

18. - MEAL MONEY
(1) All employees shall be supplied with one meal free of charge per rostered shift, to be consumed in the employee cafeteria.

Any employee who is required to work overtime for 2 hours or more shall be supplied with a meal free of charge to be
consumed in the employee cafeteria. Provided that where the Employer does not supply such a meal, the employee shall
be paid $5.42 per meal.

19. - SICK LEAVE
(1) An employee who is unable to attend or remain at the employee�s place of employment during ordinary hours of work by

reason of personal ill health or injury shall be entitled to payment during such absence in accordance with the following
provisions.
(a) An employee shall be entitled to up to 76 hours� paid sick leave for each completed year of service with the

Employer, which entitlement shall accrue pro-rata on a weekly basis.
(b) If in the first or successive years of service with the Employer an employee is absent on the ground of personal

ill health or injury for a period longer than the employee�s entitlement to paid sick leave, payment may be
adjusted at the end of that year of service, or at the time the employee�s services terminate if before the end of
the year of service, to the extent that the employee has become entitled to further paid sick leave during that
year of service.

(2) The unpaid portions of the entitlement to paid sick leave in any one year shall accumulate from year to year and, subject
to this clause, may be claimed by the employee if the absence by reason of personal ill health or injury exceeds the period
for which entitlement has accrued during the year at the time of the absence.



82 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 83 W.A.I.G.

(3) To be entitled to payment in accordance with this clause the employee shall, where practicable, advise the Employer prior
to the employee�s normal commencement time, of the employee�s inability to attend work, the nature of the illness or
injury and estimated duration of the absence.

(4) (a) Subject to paragraph (b) of this sub-clause, the provisions of this clause shall not apply to an employee who
fails to produce a certificate from a medical practitioner dated at the time of the absence or who fails to supply
other evidence of the illness or injury to the satisfaction of the Employer.

(b) Provided that an employee shall not be required to produce a certificate from a medical practitioner with respect
to absences of one shift or less, provided that such absences do not exceed four shifts in any year of service.

(5) Sickness When on Annual Leave
(a) Subject to satisfactory proof being provided in a certificate of a qualified medical practitioner obtained during

the period of illness, any period of annual leave during which the employee is confined to their residence or a
hospital as a result of personal ill health or injury, shall be regarded as sick leave.

(b) An application to the Employer to grant paid sick leave in place of paid annual leave shall be made within seven
days of the employee returning to work.

(c) Replacement of paid annual leave by paid sick leave shall not exceed the period of paid sick leave to which the
employee was entitled at the time they proceeded on annual leave, and shall not be made with respect to
fractions of a day.

(d) In any case where this sub-clause applies, the replaced period of annual leave may be taken by the employee at
another time mutually agreed, or failing agreement shall be added to the employee�s next period of annual
leave.

(6) Payment for replaced annual leave shall be at the rate of wage applicable at the time the leave is subsequently taken,
provided that the annual loading prescribed in Clause 22. � Annual Leave shall be deemed to have been paid with respect
to the replaced annual leave.

(7) The provisions of this clause with respect to payment do not apply to employees who are entitled to payment under the
Workers� Compensation and Rehabilitation Act 1981, nor to employees whose injury or illness is the result of the
employee�s own misconduct.

(8) Family Leave
(a) An employee may use up to a maximum of 24 hours of accrued sick leave in any year of service which an

employee has accrued in the previous year of service, to care for an immediate family member or a member of
the employee�s household who is ill and who requires the employee�s care and attention during the period of
illness.

(b) �Immediate family member� means a wife, husband, de facto wife, de facto husband, father, father-in-law,
mother, mother-in-law, brother, sister, child, step-child or step-parent.

(c) �Member of the employee�s household� means a person who lives with the employee as a member of the
employee�s family.

(d) When taking family leave, an employee shall wherever practicable, give the Employer notice prior to the
employee�s normal commencement time, of the employee�s inability to attend work, the name of the person
requiring care and their relationship to the employee, the nature of the illness or injury, the reasons for taking
such leave and the estimated duration of the absence.

(e) To be entitled to paid family leave, an employee shall produce satisfactory evidence of illness of the immediate
family member or member of the employee�s household, to the Employer in the form of a medical certificate, in
the name of the person requiring care, from a medical practitioner dated at the time of the employee�s absence.

(f) An employee may, with the consent of the Employer, take unpaid leave for the purpose of providing care to an
immediate family member or member of the employee�s household who is ill.

(g) Family leave is not cumulative from year to year.
20. - BEREAVEMENT LEAVE

(1) An employee shall, on the death of a wife, husband, de facto wife, de facto husband, father, father-in-law, mother,
mother-in-law, brother, sister, child, step-child, step-parent, or any person who lived with the employee as a member of
the employee�s family immediately before that person�s death, be entitled on notice to leave without deduction of pay for
a period not exceeding the number of ordinary hours that would have been worked by the employee in two work periods
rostered to be worked by the employee.

(2) Provided that proof of such death shall be furnished by the employee to the satisfaction of the Employer on each such
occasion.

(3) Provided that this clause shall have no application when the period of leave claimed in accordance with this clause
coincides with any other period of leave that the employee concerned may have already taken.

21. - PUBLIC HOLIDAYS
(1) (a) The following days, subject to paragraph (c) of this sub-clause, shall be observed as paid holidays�

New Year�s Day, Australia Day, Labour Day, Good Friday, Easter Monday, Anzac Day, State Foundation Day,
Sovereign�s Birthday, Christmas Day and Boxing Day.
All work done on any such day shall be paid for at the rate of double time and a half, with a minimum payment
as for 4 hours worked, provided that such 4 hour minimum shall not apply in the case of those hours which are
worked continuously with shifts commencing on the preceding day, or ceasing on the following day.

(b) Where an additional public holiday (other than Easter Saturday) is proclaimed or gazetted by the authority of
the Commonwealth Government or the State Government, and such holiday is to be observed generally by
persons throughout the State, then such day shall be deemed to be a holiday for the purposes of this agreement.

(c) When any of the public holidays mentioned in paragraph (a) of this sub-clause falls on a Saturday or a Sunday,
the holiday shall be observed on the next succeeding Monday, and when Boxing Day falls on a Sunday or a
Monday, the holiday shall be observed on the next succeeding Tuesday. In each case the substituted day shall be
observed as a public holiday and paid as such, and the day for which it is substituted shall not be observed as a
public holiday and shall be paid at the appropriate rates.
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(2) Where an employee�s rostered day off coincides with any of the public holidays prescribed in this clause, such employee
shall receive eight hours� additional pay at ordinary rates from the Employer on the next succeeding pay day.

(3) Provided that when an employee is absent from their employment on only one working day or part of a day before or after
a holiday, except on account of illness or other legitimate reason, they shall not suffer loss of payment for more than one
day of the holidays.

22. - ANNUAL LEAVE
(1) (a) Except as hereinafter provided, upon the completion of 12 months� continuous service with the Employer, and

on an annual basis thereafter, each employee (other than a casual employee) shall be entitled to 152 hours
annual leave paid at ordinary time rates.

(b) Provided that each employee (other than a casual employee) shall be entitled to 38 additional hours after the
completion of 12 months� continuous service with the Employer, provided that the 38 additional hours�
entitlement shall be subject to a flat loading of 17.5 per cent calculated on the employee�s ordinary time rate of
pay for the prescribed period of absence.

(2) (a) Subject to paragraph (b) of sub-clause (1) of this clause, during a period of annual leave an employee shall
receive a loading of 17.5 per cent calculated on the employee�s ordinary time rate of pay for the prescribed
period of absence. Provided that where the employee would have received any additional rates for work
performed in ordinary hours, as prescribed by this Award, had he/she not been on leave during the relevant
period and such additional rates would have entitled the employee to a greater amount than the loading of
17.5 per cent, then such additional rates shall be added to the employee�s ordinary rate of wage in lieu of the
17.5 per cent loading. Provided further, that if the additional rates would have entitled the employee to a lesser
amount than the loading of 17.5 per cent then such loadings of 17.5 per cent shall be added to the employee�s
ordinary rate of wage in lieu of the additional rates.

(b) Upon application and at the Employer�s discretion, annual leave may be approved and taken to the extent that
the employee has accrued such leave in accordance with sub-clause (1) of this clause, prior to the completion of
any 12 month qualifying period, and where such leave is granted the loading prescribed in paragraph (b) of sub-
clause (1) and paragraph (a) of sub-clause (2) of this clause, but subject to paragraph (c) of sub-clause (2) of this
clause, shall be paid on a proportionate scale.

(c) Provided that where such leave as prescribed in paragraph (b) of sub-clause (2) of this clause is granted, any
employee whose employment terminates prior to the completion of the said twelve months� service and who has
been paid loading in accordance with paragraph (b) of sub-clause (1) and paragraph (a) of sub-clause (2) of this
clause shall have an amount equal to the loading that has been paid deducted from whatever remuneration is
payable by the Employer upon their termination.

(d) The loading prescribed within paragraph (b) of sub-clause (1) and paragraph (a) of sub-clause (2) of this clause
shall not apply to proportionate leave on termination.

(3) (a) Where any prescribed public holiday falls within an employee�s period of annual leave, there shall be added to
that period one shift being an ordinary working shift for each such holiday observed as aforesaid.

(b) Where a holiday falls as aforesaid and the employee fails, without reasonable cause, proof whereof shall be
upon him/her, to attend for work at their ordinary starting time on the working day immediately following the
last day of the period of annual leave, they shall not be entitled to be paid for such holiday.

(4) (a) Any employee whose employment terminates after they have completed a twelve month qualifying period and
who has not been allowed the leave prescribed under this clause in respect of that qualifying period shall be
given payment in lieu of that leave and loading, or in a case to which sub-paragraph (ii) of this sub-clause
applies, in lieu of so much of that leave as they have not been allowed unless�
(i) they have been justifiably dismissed for misconduct; and
(ii) the misconduct for which they have been dismissed occurred prior to the completion of that qualifying

period.
(b) If an employee leaves their employment or their employment is terminated by the Employer through no fault of

the employee, the employee shall be paid 3.65 hours� pay at their ordinary rate of wage in respect of each
completed week of service.

(5) (a) Annual leave shall be given and taken in one continuous period, or if the Employer and the employee so agree,
in two separate periods, provided that one such period shall be of at least 38 hours� duration.

(b) Provided that where necessary, the Employer and the employee may mutually agree on annual leave being taken
in a manner other than set out in paragraph (a) of this sub-clause so as to meet some special need of the
employee. Provided that this provision shall not be used so as to defeat the true purpose of annual leave.

(c) Provided that by prior arrangement between the Employer and the employee, annual leave may be allowed to
accumulate for no more than 2 years so as to meet some special need of the employee. Where such annual leave
is allowed to accumulate, the ordinary wage for that leave shall be the ordinary wage applicable to the employee
at the date the leave commences.

(6) Any time in respect of which an employee is absent from work, shall not count for the purpose of determining the
employee�s right to annual leave, unless it is an absence during which the employee is entitled to claim sick pay or time
spent on holidays, annual leave, long service leave or bereavement leave as prescribed by this Award.

23. - LONG SERVICE LEAVE
The Long Service Leave provisions published in Volume 81 of the Western Australian Industrial Gazette, at pages 1-4 inclusive are
hereby incorporated in, and shall be deemed to be part of this Award.

24. - PAYMENT OF WAGES
(1) Wages shall be paid fortnightly into a bank account, or any other account, nominated and available to the employee.
(2) An employee who lawfully terminates the employee�s employment, or is dismissed for reasons other than misconduct,

shall be paid all wages due on the next working day following cessation, provided that if the next working day is a
Saturday, Sunday or public holiday, then payment shall be made to the employee on the next weekday following that
Saturday, Sunday or public holiday.
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(3) At the time of being paid, each employee shall be issued with a statement by the Employer showing gross wages and
allowances due to him/her and all deductions made therefrom.

(4) The Employer shall pay all wages into the employee�s nominated account on a day other than Saturday or Sunday and no
later than five days after the end of any rostered fortnight.

25. - BAR WORK
(1) Any employee other than a Bar Attendant who, in addition to the employee�s normal duties, is required to dispense liquor

from a bar shall, in addition to the employee�s ordinary time rate of pay, be paid a flat allowance of 72 cents per shift for
the performance of such additional duties.

(2) Any employee employed as a Bar Attendant who is required, in addition to the employee�s normal duties, to be
responsible for and/or the purchasing of stock, shall be paid in addition to the employee�s ordinary time rate of pay an
allowance of $11.90 per fortnight.

26. - HIGHER DUTIES
(1) An employee, who on any rostered shift performs work for 4 or more hours, on duties carrying a higher prescribed rate of

wage than that in which they are normally engaged, or on duties carrying the allowance referred to in sub-clause (4) of
this clause, shall be paid the higher wage or allowance (as the case may be) for such shift. If work is performed for less
than 4 hours on any rostered shift, they shall be paid the higher wage or the allowance (as the case may be) for the time so
worked.

(2) Where an employee employed in the classification of Croupier/Dealer is required to perform work of a higher
classification in accordance with subclause (1) of this clause for ordinary hours worked in the 3 months prior to
proceeding on any annual leave the employee shall be paid such proportion of their annual leave at the same higher rate as
corresponds to those hours worked in the preceding 3 months on work of a higher classification.

(3) Any employee who is required to perform duties carrying a lower prescribed rate of wage, shall do so without any loss of
pay.

(4) Notwithstanding sub-clause (1) of this clause, any employee who is required to relieve in a managerial position shall be
paid an allowance of 20% of the employee�s ordinary hourly rate of pay. Such allowance shall be regarded as part of the
weekly wage for all purposes of this Award.

27. - UNIFORMS AND LAUNDERING
(1) Where the Employer requires an employee to wear a special uniform in the performance of their duties, such special

uniform shall be provided by the Employer and shall at all times remain the Employer�s property. A special uniform shall
consist of such articles of clothing as monogrammed or coloured jackets, dresses, blouses, overalls, aprons, caps, collars,
cuffs, or other special apparel which the Employer may require an employee to wear whilst on duty, provided that the
ordinary apparel usually worn by Waiters/Waitresses and Stewards/Stewardesses shall not be deemed to be special
uniforms within the meaning of this clause.

(2) Where a cook wears the ordinary apparel usually worn by cooks, such as black and white check or white trousers, white
coat, white shirt, white apron and cap, such garments shall be laundered at the Employer�s expense or otherwise the
employee shall be paid $6.40 per fortnight as laundry allowance.

(3) Subject to sub-clause (2) of this clause, where the Employer requires any of the articles of clothing to be worn as
described in sub-clause (1) of this clause, then such clothing shall be laundered at the Employer�s expense or otherwise
shall be paid $4.20 per fortnight as a laundry allowance.

(4) Where such special uniforms are supplied, employees shall be obliged to wear special uniforms at all times and in line
with Employer standards.

28. - PROTECTIVE CLOTHING
(1) Any employee required to wash dishes, clean toilets or otherwise handle detergents, acids, soaps or any injurious

substances shall be supplied with rubber gloves free of charge by the Employer on a fair wear and tear basis.
(2) Where an employee�s normal occupation requires them to work in the rain, or where the conditions of work are such that

employees are unable to avoid their clothing becoming wet or dirty, they shall be supplied with suitable protective
clothing free of charge by the Employer on a fair wear and tear basis.

(3) Where in the course of performing normal duties an employee is unable to avoid their feet becoming wet, they shall be
supplied with suitable protective footwear free of charge by the Employer on a fair wear and tear basis.

(4) Notwithstanding sub-clauses (1), (2) and (3) of this clause, should the Employer deem it necessary that protective clothing
or equipment be necessary in order for an employee to carry out their normal duties, such clothing or equipment shall be
supplied by the Employer free of charge.

(5) Provided that such protective clothing or equipment shall at all times remain the Employer�s property and employees shall
be obligated to wear and use such protective clothing or equipment as required.

29. - EMPLOYEES� EQUIPMENT
All knives, choppers, tools, brushes, towels and other utensils, implements, and materials which may be required to be used by an
employee for the purpose of carrying out the employee�s duties shall be supplied by the Employer free of charge. Provided that
where an employee is required by the Employer to use the employee�s own knives they shall be paid an allowance of $9.40 per
fortnight.

30. � TIME AND WAGE RECORDS
(1) The Employer shall keep such records as required by s.49D of the Industrial Relations Act 1979.
(2) The record system shall be open for inspection to a duly accredited official of the Union at the Employer�s office, or other

convenient place, from Monday to Friday, both inclusive between the hours of 9.00 am and 5.00 pm. Such representative
shall be permitted reasonable time to inspect the records and if required may take any extract or copy of the information
contained therein.

(3) The Employer shall retain such record for a minimum period of seven years.

31. - ROSTER
(1) A roster of the working hours shall be exhibited in such place as it may conveniently and readily be seen by each

employee concerned.
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(2) Such roster shall show�
(a) The full name and occupation of each employee.
(b) The hours to be worked by each employee each shift.

(3) The roster shall be open for inspection to a duly accredited official of the Union at such times as the records in Clause 30.
� Time and Wage Records are open for inspection.

(4) The roster shall be drawn up in such a manner so as to show the working hours of each employee (other than a casual
employee) for at least a fortnight in advance of the date of the roster, and may only be altered on account of sickness of
any employee or a cause over which the Employer has no control, or by the Employer giving at least seven days� notice to
the employee concerned, or by the mutual consent of the Employer and the employee concerned. Should an employee�s
roster be altered by mutual consent of the Employer and the employee concerned, such consent must be recorded in
writing, and countersigned by the employee and their Supervisor on their time record.

32. - CHANGE AND RESTROOMS
The Employer shall provide change and rest rooms for employees, which shall be adequately lit and ventilated and shall be
sufficiently roomy to accommodate all employees likely to use them at any one time. Such rooms shall be equipped with steel or
vermin-proof lockers, suitable floor coverings and hot and cold shower facilities.

33. - FIRST AID
The Employer shall provide a first aid facility for the use of employees in some reasonably accessible location within the resort.

34. - UNION NOTICES
The Employer shall provide a notice board in a reasonably accessible place within the resort for the posting of Union notices signed
by the Secretary or other duly accredited official of the Union.

35. - UNION DELEGATES AND MEETINGS
(1) The employees shall have the right to elect Union delegates, in agreed work areas, and upon notification by the Union to

the Employer, such delegates shall be recognised by the Employer.
(2) Delegates accredited in accordance with sub-clause (1) of this clause shall be allowed the necessary time during working

hours to interview the appropriate Employer representative on matters affecting the employees so represented within their
designated work area.

(3) Prior to the intended dismissal of a Union delegate, the Employer shall notify the Union accordingly of the reasons for
such dismissal.

(4) The Union shall be allowed to convene one �Union Meeting� each year, during ordinary working hours, in accordance
with the following conditions�
(a) At least 14 days� written notice of such meeting is given to the Employer by the Secretary of the Union.
(b) The duration of the meeting shall be 3 hours as a maximum, the employees returning to duty by noon.
(c) Payment at ordinary time rate of pay to be made for the period that employees were rostered for duty.
(d) Such Union meetings shall be held on weekdays, on other than a Thursday or Friday.
(e) Payment of wages shall be made only upon the Employer being in receipt of satisfactory evidence of the

employee�s attendance at the meeting.
36. - UNDER RATE EMPLOYEES

Any employee, who may by reason of old age or infirmity be unable to earn the minimum wage, may be paid such lesser wage as
may from time to time be agreed upon in writing between the Union and the Employer.

37. - BREAKDOWNS OR STOPPAGES
The Employer shall be entitled to deduct payment for any day or portion of any day upon which the employee cannot be usefully
employed because of any strike, ban or limitation imposed by the Union or by any other Association or Union through the
breakdown of the Employer�s machinery or any stoppage of work by any cause for which the Employer cannot reasonably be held
responsible.

38. - RIGHT OF ENTRY
(1) Subject to the provisions of the Casino Control Act and the Industrial Relations Act 1979 (WA), the Secretary or any

other duly accredited official of the Union shall have the right to enter the Employer�s premises during such hours when
work is being performed by employees covered by this Award, but shall not in any way interfere with the work so being
performed.

(2) When exercising right of entry at least 24 hours� written notice shall be given by the authorised representative/s to the
Employer of the intention to visit the Employer�s premises.

(3) Such officials shall not, without permission of the Employer, interview employees at any time other than recognised meal
or rest breaks.

39. - BREAKAGES
The Employer shall not charge a sum against, nor deduct any sum from the wages of an employee in respect of breakages of
crockery or other utensils, except in the case of wilful misconduct.

40. - RESOLUTION OF DISPUTES
Any problem or dispute arising under the Award during the currency of the Award shall be dealt with as follows�
(1) The matter should first be discussed between the employee concerned and their immediate Supervisor with the view to

resolution of the matter in question.
(2) If at this point the matter is not resolved to the satisfaction of the employee concerned, the matter shall be referred to a

Human Resources Officer or other appropriate officer of the Employer for further investigation and discussion.
(3) If the matter should still not be settled, the employee concerned shall be referred to the Human Resources Coordinator for

further discussion.
(4) Should the employee concerned so desire, the appropriate Union delegate may accompany such employee and participate

in any discussions or investigations prescribed in sub-clauses (2) and (3) of this clause. If for any reason it is the intention
of the Employer to give an employee a written warning, such employee shall have the right to have a Union delegate
present at such time as the written warning is issued.
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(5) If the matter is still not satisfactorily resolved, it shall be formally submitted by the Secretary or other official of the
Union to the Employer for consideration and resolution. Provided that persons involved in the problem or dispute will
confer among themselves and make reasonable attempts to resolve problems or disputes before taking those matters to the
Commission. Should the matter, after this, still not be satisfactorily resolved, it may be referred to the Western Australian
Industrial Relations Commission.

(6) Until the matter is determined in accordance with the above procedures, work shall continue normally. All parties to the
Award, the Employer, its officials, the Union and its members will take all possible action to settle any dispute within
7 days of notification of the dispute to the Human Resources Coordinator.

(7) No party shall be prejudiced as to the final settlement by continuance of work in accordance with this clause.
41. - LIMITATION OF WORK

(1) No female employee shall be required to clean out male public restroom facilities or male toilets and bathrooms where
they are used on a continual basis throughout the Resort. Provided that this provision shall not apply in the case of female
employees cleaning toilets attached to bedrooms or suites, or administration areas.

(2) Employees classified as Bar Attendants shall not be required to clean windows, or scrub or wash floors.
42. - TRAVELLING FACILITIES

Where an employee is required to commence work before or cease work beyond the employee�s normal time of commencement or
cessation of work as the case may be, and the employee�s usual or alternative reasonable means of transport are not available, the
Employer shall provide transport for such employee from or to the employee�s home or usual place of residence.

43. - PARENTAL LEAVE
(1) Parental leave shall include maternity leave, paternity leave and adoption leave.

(a) Eligibility for�
(i) Maternity Leave

A female employee who becomes pregnant shall, upon production to the Employer of a certificate
from a duly qualified medical practitioner stating the presumed date of her confinement, be entitled to
maternity leave provided that she has had not less than 12 months� continuous service with the
Employer immediately preceding the date upon which she proceeds upon such leave.

(ii) Paternity Leave
A male employee shall, upon production to the Employer of a certificate from a duly qualified
medical practitioner stating the presumed date of confinement of the employee�s spouse or de facto
spouse, be entitled to paternity leave provided that he has had not less than 12 months� continuous
service with the Employer immediately preceding the date upon which he proceeds upon such leave.

(iii) Adoption Leave
An employee with whom a child has been placed with a view to the adoption of the child by the
employee shall be entitled to adoption leave, provided that he or she has had not less than 12 months
continuous service with the Employer immediately preceding the date upon which he or she proceeds
upon such leave, and provided that the child�
(aa) is not the natural child or the step-child of the employee or the employee�s spouse or de

facto spouse; and
(bb) is less than 5 years of age; and
(cc) has not lived continuously with the employee for 6 months or longer.

(b) For the purposes of this clause�
(i) An employee shall include a part-time employee but shall not include a casual employee.
(ii) Maternity leave, paternity leave and adoption leave shall mean unpaid maternity leave, paternity leave

and adoption leave.
(2) Period of Leave and Commencement of Leave�

(a) Subject to sub-clauses (3) and (6) of this clause, the period of parental leave shall be for an unbroken period of
up to 52 weeks and shall, in the case of maternity leave, include a period of 6 weeks� compulsory leave to be
taken immediately before the presumed date of confinement and a period of 6 weeks� compulsory leave to be
taken immediately following confinement unless, in the case of the period before the presumed date of
confinement, a medical practitioner has certified that the employee is fit to work.

(b) An employee shall, not less than 10 weeks prior to the intended date of commencement of parental leave, give
notice in writing to the Employer stating his or her intention to take such leave.

(c) An employee shall give not less than 4 weeks� notice in writing to the Employer of the date upon which he or
she proposes to commence parental leave, stating the period of leave to be taken.

(d) An employee shall not be in breach of this clause as a consequence of failure to give the stipulated period of
notice in accordance with paragraph (c) of this sub-clause if such failure is occasioned by the employee�s or the
employee�s spouse�s or de facto spouse�s confinement occurring earlier than the presumed date.

(e) An employee who has given notice of his or her intention to take parental leave or who is actually taking
parental leave is to notify the Employer of particulars of any period of parental leave taken or to be taken by the
employee�s spouse or de facto spouse in relation to the same child. Such notice is to be supported by a statutory
declaration by the employee as to the truth of the particulars notified.

(f) An employee is not entitled to take parental leave at the same time as the employee�s spouse or de facto spouse
except in respect of one week�s parental leave�
(i) taken by the male parent immediately after the birth of the child; or
(ii) taken by the employee and the employee�s spouse or de facto spouse immediately after a child has

been placed with them with a view to their adoption of the child.
(g) The entitlement to parental leave is reduced by any period of parental leave taken by the employee�s spouse or

de facto spouse in relation to the same child, except the period of one week�s leave referred to in paragraph (f)
of this sub-clause.
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(3) Transfer to a Safe Job in the Case of Maternity Leave�
(a) Where, in the opinion of a duly qualified medical practitioner, illness or risks arising out of the pregnancy or

hazards connected with the work assigned to an employee make it inadvisable for the employee to continue at
her present work, the employee shall, if the Employer deems it practicable, be transferred to a safe job at the
rate and on the conditions attaching to that job until the commencement of maternity leave.

(b) If the transfer to a safe job is not practicable, the employee may, or the Employer may require the employee to
take leave for such period as is certified necessary by the duly qualified medical practitioner. Such leave shall
be treated as maternity leave for the purposes of sub-clauses (7), (8), (9) and (10) of this clause.

(4) Variation of Period of Parental Leave�
(a) Provided the addition does not extend the parental leave beyond 52 weeks, the period may be lengthened once

only, save with the agreement of the Employer, by the employee giving not less than 14 days� notice in writing,
stating the period by which the leave is to be lengthened.

(b) The period of leave may, with the consent of the Employer, be shortened by the employee giving not less than
14 days� notice in writing stating the period by which the leave is to be shortened.

(5) Cancellation of Parental Leave�
(a) Parental leave, applied for but not commenced, shall be cancelled when the pregnancy of an employee or that of

the spouse or de facto spouse of an employee terminates other than by the birth of a living child.
(b) Where the pregnancy of an employee then on maternity leave, or that of an employee�s spouse or de facto

spouse, terminates other than by the birth of a living child, it shall be the right of the employee to resume work
at a time nominated by the Employer which shall not exceed 4 weeks from the date of notice in writing by the
employee to the Employer that he or she desires to resume work.

(6) Special Maternity Leave and Sick Leave�
(a) Where the pregnancy of an employee not then on maternity leave terminates after 28 weeks other than by the

birth of a living child then�
(i) she shall be entitled to such period of unpaid leave (to be known as special maternity leave) as a duly

qualified medical practitioner certifies as necessary before her return to work;
(ii) for illness other than the normal consequences of confinement she shall be entitled, either in lieu of or

in addition to special maternity leave, to such paid sick leave as to which she is then entitled and
which a duly qualified medical practitioner certifies as necessary before her return to work.

(b) Where an employee not then on maternity leave suffers illness related to her pregnancy, she may take such paid
sick leave as to which she is then entitled and such further unpaid leave (to be known as special maternity leave)
as a duly qualified medical practitioner certifies as necessary before her return to work, provided that the
aggregate of paid sick leave, special maternity leave and maternity leave shall not exceed 52 weeks.

(c) For the purposes of sub-clauses (7), (8) and (9) of this clause, maternity leave shall include special maternity
leave.

(d) An employee returning to work after the completion of a period of leave taken pursuant to this sub-clause shall
be entitled to the position which she held immediately before proceeding on such leave or, in the case of an
employee who was transferred to a safe job pursuant to sub-clause (3) of this clause, to the position she held
immediately before such transfer.
Where such position no longer exists but there are other positions available, for which the employee is qualified
and the duties of which she is capable of performing, she shall be entitled to a position as nearly comparable in
status and wage to that of her former position.

(7) Parental Leave and Other Leave Entitlements�
Provided the aggregate of leave including leave taken pursuant to sub-clauses (3) and (6) of this clause do not exceed
52 weeks�
(a) An employee may, in lieu of or in conjunction with parental leave, take any annual leave or long service leave

or any part thereof to which he or she is then entitled.
(b) Paid sick leave or other paid authorised absences (excluding annual leave or long service leave), shall not be

available to an employee during his or her absence on parental leave.
(8) Effect of Parental Leave on Employment�

Notwithstanding any other provisions to the contrary, absence on parental leave shall not break the continuity of service
of an employee but shall not be taken into account in calculating the period of service for any purpose of the agreement.

(9) Termination of Employment�
(a) An employee on parental leave may terminate his or her employment at any time during the period of leave by

notice given in accordance with this Award.
(b) The Employer shall not terminate the employment of an employee on the ground of her pregnancy or on the

ground of his or her absence on parental leave, but otherwise the rights of the Employer in relation to
termination of employment are not hereby affected.

(10) Return to Work After Parental Leave�
(a) An employee shall confirm his or her intention of returning to his or her work by notice in writing to the

Employer given not less than 4 weeks prior to the expiration of the period of parental leave.
(b) An employee, upon the expiration of the notice required by paragraph (a) of this sub-clause, shall be entitled to

the position which he or she held immediately before proceeding on parental leave or, in the case of an
employee who was transferred to a safe job pursuant to sub-clause (3) of this clause, to the position which she
held immediately before such transfer. Where such position no longer exists but there are other positions
available for which the employee is qualified and the duties of which he or she is capable of performing, he or
she shall be entitled to a position as nearly comparable in status and wage to that of his or her former position.

(11) Replacement Employees�
(a) A replacement employee is an employee specifically engaged as a result of an employee proceeding on parental

leave.
(b) Before the Employer engages a replacement employee under this sub-clause, the Employer shall inform that

person of the temporary nature of the employment and of the rights of the employee who is being replaced.
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(c) Before the Employer engages a person to replace an employee temporarily promoted or transferred in order to
replace an employee exercising his or her rights under this clause, the Employer shall inform that person of the
temporary nature of the promotion or transfer and of the rights of the employee who is being replaced.

(d) Provided that nothing in this sub-clause shall be construed as requiring the Employer to engage a replacement
employee.

(e) A replacement employee shall not be entitled to any of the rights conferred by this clause except where his or
her employment continues beyond the 12 months� qualifying period.

44. - SUPERANNUATION
Subject to sub-clause (4) of this clause,
(1) the Employer will make a superannuation contribution equal to the greater of�

(a) 3% of ordinary times earnings per week for full-time and part-time employees who have completed at least four
weeks of service with the Employer and for casual employees who have completed at least eight weeks of
service with the Employer, calculated in the case of part-time and casual employees in the proportion that the
hours worked bears to 38 hours; and

(b) the shortfall amount that would otherwise be payable under Section 19 of the Superannuation Guarantee
(Administration) Act 1992, as amended (�Act�). The operation of the Act is to require employers to pay a
superannuation guarantee charge equal to the shortfall amount where they do not make a superannuation
contribution equal to the following percentage of an employee�s wages, where the employer�s payroll exceeds
$1 million�

Financial Year Percentage

2001 � 2002 8%
2002 � 2003 and following years 9%

 (2) It is noted that the Act excludes the wages of certain employees, which means there is no shortfall amount in relation to
these employees and that the Employer will not make any superannuation contribution under paragraph (b) of sub-clause
(1) of this clause in relation to them. These currently include employees over the age of 70, non-residents, employees paid
less than $450.00 in a month and employees under the age of 18 and work less than 30 hours.

(3) The Employer will make the superannuation contribution payable under sub-clause (1) of this clause to a complying
superannuation fund selected by it, unless it is a legal requirement for an employee to select the superannuation fund to
which the contribution is made, in which case the contribution will be made to the superannuation fund selected by the
employee. Until determined otherwise by the Employer or contrary to law, the superannuation contributions will be made
to the Host Plus Superannuation Fund.

(4) Compliance, Nomination and Transition
Notwithstanding anything contained elsewhere herein which requires that contribution be made to a superannuation fund
or scheme in respect of an employee, on and from 30 June 1998 �
(a) Any such fund or scheme shall no longer be a complying superannuation fund or scheme for the purposes of

this clause unless:�
(i) the fund or scheme is a complying fund or scheme within the meaning of the Superannuation

Guarantee (Administration) Act 1992 of the Commonwealth; and
(ii) under the governing rules of the fund or scheme, contributions may be made by or in respect of the

employee permitted to nominate a fund or scheme.
(b) The employee shall be entitled to nominate the complying superannuation fund or scheme to which

contributions are to be made by or in respect of the employee.
(c) The employee shall notify the employee of the entitlement to nominate a complying superannuation fund or

scheme as soon as practicable.
(d) A nomination or notification of the type referred to in paragraphs (b) and (c) of this sub-clause shall, subject to

the requirements of regulations made pursuant to the Industrial Relations Legislation Amendment and Repeal
Act 1995, be given in writing to the employer or the employee to whom such is directed.

(e) The employee and employer shall be bound by the nomination of the employee unless the employee and the
employer agree to change the complying superannuation fund or scheme to which contributions are to be made.

(f) The employer shall not unreasonably refuse to agree to a change of complying superannuation fund or scheme
requested by an employee.

(g) Provided that on and from 30 June 1998, and until an employee thereafter nominates a complying
superannuation fund or scheme�
(i) if one or more complying superannuation funds or schemes to which contributions may be made be

specified herein, the employer is required to make contributions to that fund or scheme, or one of
those funds or schemes nominated by the employer; or

(ii) if no complying superannuation fund or scheme to which contributions may be made be specified
herein, the employer is required to make contributions to a complying fund or scheme nominated by
the employer.

45. - JURY DUTY
(1) An employee summoned to attend for jury service, shall notify the Employer as soon as practicable of the date on which

the employee is required to attend for jury service.
(2) An employee who is required to attend for jury service shall receive paid leave for the time necessary to perform this

duty. Payment from the Employer will only be made for the period of jury service during which the employee would
normally be rostered to work, and shall be paid at the employee�s ordinary time rate.
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(3) An employee shall be entitled to retain any jury attendance fees from a court for any period that the employee performs
jury service on a rostered day off. Any payments the employee is entitled to receive from a court for jury service during
an employee�s rostered working hours, shall be deducted from payments made by the Employer under sub-clause (2) of
this clause, prior to payment being made by the Employer.

(4) An employee shall provide the Employer with proof of attendance, the duration of such attendance and the amount
received in respect of such jury service.

46. � JOURNEY COVER
The Employer shall provide, at no cost to the employee, journey cover insurance in accordance with the insurer�s usual policy as
amended from time to time.
The Employer shall provide to the union a copy of its journey cover insurance policy no later than 14 days from the date of this
Award and further copies of any amended policies 14 days prior to them coming into effect.

47. � LIBERTY TO APPLY
Liberty is reserved to either party to this Award to apply to vary the award in respect of the following matters�
(1) Developing a classification structure in relation to Security Officers, Door Attendant/Valet, Car Park Attendant,

Wardrobe services positions, Keno/Video positions and Storeperson/Cellarperson positions.
(2) Traineeship Provisions
(3) Sub-clause (1) of Clause 8. � Junior Employees
(4) Clause 30. � Time and Wage Records
(5) Clause 36. � Under Rate Employees
(6) Clause 40. - Resolution of Disputes

48. � PARTIES TO THE AWARD
The parties to this Award are�

The Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch
Burswood Resort (Management) Limited

AWARDS/AGREEMENTS�Variation of�
2002 WAIRC 07280

ABORIGINAL MEDICAL SERVICE EMPLOYEES� AWARD
No. A26 of 1987

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES THE AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,

MISCELLANEOUS WORKERS DIVISION, WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
BROOME REGIONAL ABORIGINAL MEDICAL SERVICE AND OTHERS, RESPONDENTS

CORAM COMMISSIONER P E SCOTT
DATE OF ORDER MONDAY, 23 DECEMBER 2002
FILE NO. APPLICATION 2040 OF 1998
CITATION NO. 2002 WAIRC 07280
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________

Order
HAVING heard Ms L Hankinson on behalf of the applicant and there being no appearance on behalf of the respondents, and by
consent, the Commission, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders�

THAT the Aboriginal Medical Service Employees� Award (No. A 26 of 1987) be varied in accordance with the following
Schedule and that such variation shall have effect on and from the 19th day of December 2002.

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner.

_________

SCHEDULE
1. Clause 4. � Definitions: Delete this clause and insert the following in lieu thereof�
(1) (a) �Aboriginal Community Care Worker� shall mean an employee who does not possess any relevant qualification

or possess any experience in health care services. This employee will gain workplace experience and commence
training towards Certification level. The work may include but is not limited to�
Aboriginal Health
Environmental Health
Aged Care
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Counselling
Liaison
Mental Health
Alcohol Care/Rehabilitation
HACC

(b) �Aboriginal Health Worker Grade 1� shall mean an employee who possesses a relevant Certificate of which the
course content is less than 12 months duration in total. The work may include but is not limited to�
Aboriginal Health
Environmental Health
Aged Care
Counselling
Liaison
Mental Health
Alcohol Care/Rehabilitation
HACC

(c) �Aboriginal Health Worker Grade 2� shall mean an employee who provides a broad range of direct primary
health care services and is able to work without direct supervision and/or an employee who possesses a
Certificate with Medication Certificate Grade 1 and/or Advanced Certificate of which the course content
covered a 12 month period or equivalent, from an accredited education provider in a relevant field, and/or is an
Enrolled Nurse. The work may be, but is not limited to�
Aboriginal Health
Environmental Health
Aged Care
Counselling
Liaison
Alcohol Care/Rehabilitation
HACC

(d) �Aboriginal Health Worker Grade 3� shall mean an employee who has a highly developed knowledge, skill and
capacity for self directed application and is involved in the delivery of primary care, and this may involve
supervision of others involved in primary care, and/or possesses a degree by an accredited training provider in
the field of Aboriginal Health, and/or a Medication Certificate Grade 2. The work may include but is not limited
to�
Aboriginal Health
Environmental Health
HACC
Counselling
Health Promotion
HIV/STD Co-ordination
Health Education
Alcohol Rehabilitation
Mental Health Work
Nutritional Health
Such work shall be the provision of primary care or the supervision of work of a manual or domestic nature or
of primary care.

(e) �Aboriginal Health Worker Grade 4, Level 1� shall mean an employee, at a level higher than that at Health
Worker Grade 3, who delivers primary care in a specialist health service area which shall include but is not
limited to Mental Health, Health Promotion, Health Education, Heart Health or Remote Area Health and who is
required to hold a qualification from an accredited training provider in the field of Aboriginal Health.

(f) �Aboriginal Health Worker Grade 4, Level 2� shall mean an employee who is principally responsible for
regional health co-ordination, or the supervision of others delivering primary care in specific projects and who
is required to hold a qualification from an accredited training provider in the field of Aboriginal health.

(g) The following or similar groups or classes or classifications, however so called are exempted from coverage of
this award: social security officers; community services officers; welfare officers; social workers; counsellors;
community development officers; public relations officers; craft workers and trainers; managers; advisers;
treasurers; accountants; secretaries; stenographers; typists; clerical officer and clerical assistants; receptionists;
telephonists; bookkeepers; assistant bookkeepers; cashiers; office co-ordinators; office supervisors;
administrative officers; computer operators; liaison officers, HACC Co-ordinators.

(2) �Accrued Day Off� means the paid day off accruing to an employee resulting from an entitlement to the 38 hour week as
prescribed in Clause 6. - Hours of Duty, Overtime and On Call, in this award.

(3) �Union� shall mean the Australian Liquor, Hospitality and Miscellaneous Workers Union.
(4) �HACC� shall mean the Home and Community Care programs.
(5) �Aboriginal Health Worker and Aboriginal Community Care Worker� shall mean any Aboriginal or Torres Strait Islander

employee who is employed in the delivery of primary care to clients of Aboriginal Medical Services, excluding
Registered Nurses and Medical Officers.
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2. Clause 26. � Wages: Delete this clause and insert the following in lieu thereof�
The minimum weekly rate of wage payable to employees covered by this award shall include the base rate plus the arbitrated safety
net adjustments expressed hereunder�

Base Rate Per
Week

$

Arbitrated
Safety Net

Adjustments
Per Week

$

Total Per
Week

$

(1) (a) Aboriginal Community Care Worker

1st six months of employment 383.70 106.00 489.70
2nd six months of employment 388.20 106.00 494.20
2nd year of employment 397.00 106.00 503.00
3rd year of employment 405.50 106.00 511.50

(b) Aboriginal Health Worker
Grade 1

1st year of employment 409.80 106.00 515.80
2nd year of employment 414.20 106.00 520.20
3rd year of employment 423.40 108.00 531.40
5th year of employment 437.06 108.00 545.06

(2) Aboriginal Health Worker
Grade 2

1st year of employment 437.06 108.00 545.06
2nd year of employment 457.77 108.00 565.77
3rd year of employment 477.90 106.00 583.90
4th year of employment 512.90 106.00 618.90
6th year of employment 537.40 106.00 643.40
8th year of employment 561.40 106.00 667.40

(3) Aboriginal Health Worker Grade 3

1st year of employment 512.90 106.00 618.90
2nd year of employment 537.40 106.00 643.40
3rd year of employment 561.40 106.00 667.40
5th year of employment 570.40 106.00 676.40
6th year of employment 603.84 106.00 709.84
8th year of employment 650.40 106.00 756.40

(4) (a) Aboriginal Health Workers Grade 4
Level 1

1st year of employment 650.40 106.00 756.40
2nd year of employment 675.40 104.00 779.40
3rd year of employment 706.90 104.00 810.90
4th year of employment 766.78 104.00 870.78
6th year of employment 805.12 104.00 909.12

(b) Aboriginal Health Worker Grade 4 
Level 2

1st year of employment 706.90 104.00 810.90
2nd year of employment 766.78 104.00 870.78
3rd year of employment 805.12 104.00 909.12
5th year of employment 865.38 104.00 969.38
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 (5) Junior Employees: Junior employees shall receive the following percentage of the 1st year rate�
%

Under 17 years of age 73
Under 18 years of age 81
Under 19 years of age 87

 (6) (a) The ordinary rate of wage prescribed in subclause (1) hereof shall be increased by $11.10 per week when a
registered enrolled nurse has obtained a post basic certificate approved by the Nurses Board of Western
Australia and he/she is required to use the knowledge gained in that certificate as part of his/her employment.

(b) The ordinary rate of wage prescribed in subclause (1) hereof shall be increased by $8.90 per week when a
registered enrolled nurse becomes proficient to do work deemed extraordinary by the employer or the Western
Australian Industrial Relations Commission.

(c) The on call allowance shall be paid to health workers for each on call period they are rostered to.
(7) Any employee who has passed the examination for registration prescribed by the Nurses Board of Western Australia

shall, for the purposes of this clause, be deemed to be an enrolled nurse.
(8) Supervisory Allowance

A health worker Grade 1 or Grade 2 who is appointed to supervise other employees and to be responsible for the
operation of a clinic, health unit or outpost shall be paid an hourly allowance based on the ordinary wage prescribed for
the classification in which they are employed increased by 4.5%.

(9) Where an enrolled nurse is engaged as a health worker and that enrolled nurse wishes to maintain their enrolled nurse
registration, the employer shall provide work in a nursing situation each year to enable them to maintain their registration
with their nurses� board.

(10) Specialist Allowance
Where a health worker is performing specialist duties, for example has responsibility for a special project or program,
which require independent application of a high level of theoretical or specialist knowledge, that health worker shall be
paid an allowance equal to 7% of the Aboriginal Health Worker Grade 4 Level 1, 1st year of employment for the period
that worker is exercising those skills.

Base Rate
Per Week

$

Arbitrated
Safety Net

Adjustments
Per Week

$

Total
Per Week

$

(11) Gardener

1st year of employment 374.60 106.00 480.60
2nd year of employment 379.60 106.00 485.60
3rd year of employment and thereafter 383.80 106.00 489.80

(12) Domestic

1st year of employment 374.60 106.00 480.60
2nd year of employment 379.60 106.00 485.60
3rd year of employment and thereafter 383.80 106.00 489.80

(13) Cook

1st year of employment 394.90 106.00 500.90
2nd year of employment 399.20 106.00 505.20
3rd year of employment and thereafter 403.30 106.00 509.30

(14) Driver of Motor Vehicle (under 1.2 tonnes)

1st year of employment 394.80 106.00 500.80
2nd year of employment 398.60 106.00 504.60
3rd year of employment and thereafter 401.70 106.00 507.70

(15) Driver of Motor Vehicle (exceeding 1.2 tonnes capacity
but not exceeding 3 tonnes capacity)

1st year of employment 399.10 106.00 505.10
2nd year of employment 402.80 106.00 508.80
3rd year of employment and thereafter 406.00 106.00 512.00
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Base Rate
Per Week

$

Arbitrated
Safety Net

Adjustments
Per Week

$

Total
Per Week

$

(16) Bus Driver (under 25 passengers)

1st year of employment 401.20 106.00 507.20
2nd year of employment 404.90 106.00 510.90
3rd year of employment and thereafter 408.10 106.00 514.10

(17) Storeperson (Grade 1)

1st year of employment 388.90 106.00 494.90
2nd year of employment 392.80 106.00 498.80
3rd year of employment and thereafter 396.20 106.00 502.20

 (18) Leading hands shall be paid the ordinary wage prescribed for the classification in which they are employed increased
by�

$ Per Week
(a) When in charge of not less than 3 and not more than 10 other employees 15.95
(b) When in charge of more than 10 and not more than 20 other employees 23.85
(c) When in charge of more than 20 other employees 31.75

(19) The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to
the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net adjustments.

(20) Where the term �year of employment� has been used in this clause, it shall mean all service whether full time or part time
and shall include service of an equivalent nature in any Aboriginal Health Organisation.
Such service shall be calculated in periods of calendar years from the date of commencement of work with the employer
and by automatic progression subject to satisfactory service.

(21) When an employee transfers from one grade or level to another, the employee shall be placed at the next highest rate of
pay from the wage they were previously receiving and subclause (20) of this clause shall not apply in these
circumstances.

____________________

2002 WAIRC 07228
ARTWORKERS AWARD

No. A30 of 1987
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
TOWN OF NARROGIN AND OTHERS, RESPONDENTS

CORAM COMMISSIONER J F GREGOR
DATE MONDAY, 16 DECEMBER 2002
FILE NO. APPLICATION 1638 OF 2002
CITATION NO. 2002 WAIRC 07228
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________

Order
HAVING heard Ms M. Bonomelli (of Counsel) on behalf of the Applicant and there being no appearance for the Respondents, the
Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders:

THAT the Artworkers Award No. A30 of 1987 be varied in accordance with the following Schedule and that such
variation shall have effect from the first pay period on or after today�s date.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

_________
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SCHEDULE
Clause 11. � Overtime: Delete subclause (2) of this clause and insert in lieu the following�
(2) Where an employee is required to work overtime and such overtime is worked for a period of at least two hours in excess

of and continuous with the required daily hours of work, the employee shall be provided with a meal free of cost, or shall
be paid the sum of $9.60 as meal money.

____________________

2002 WAIRC 07225
BUILDING TRADES AWARD 1968

No. 31 of 1966
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
CRYSTAL SOFTDRINKS AND OTHERS, RESPONDENTS

CORAM COMMISSIONER J F GREGOR
DATE MONDAY, 16 DECEMBER 2002
FILE NO. APPLICATION 1636 OF 2002
CITATION NO. 2002 WAIRC 07225
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________

Order
HAVING heard Ms M. Bonomelli (of Counsel) on behalf of the Applicant and Mr K. Richardson of the Master Builders
Association of Western Australia and Mr K. Dwyer on behalf of the Respondents, and by consent, the Commission pursuant to the
powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the Building Trades Award 1968 No. 31 of 1966 be varied in accordance with the following Schedule and that
such variation shall have effect from the first pay period on or after today�s date.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

_________

SCHEDULE
1. Clause 10. � Wages: Delete subclause (4) of this clause and insert in lieu the following�

(4) Tool Allowance: (Per Week) $

(a) Bricklayers and Stoneworkers 15.20

(b) Plasterers 17.70

(c) Carpenters and Joiners 21.50

(d) Joiners - Assembler A or B 10.80

(e) Plumbers 21.50

(f) Painters 5.30

(g) Signwriters 5.30

(h) Glaziers 5.30

Note 1: The tool allowance prescribed in paragraphs (a) to (h) inclusive of this subclause, each include an amount of
5 cents for the purpose of enabling the employees to insure their tools against loss or damage by theft or fire.

Note 2: The abovenamed allowances shall not be paid where the employer supplied the employee with all necessary
tools.

2. Clause 19. � Overtime: Delete subclause (6) of this clause and insert in lieu the following�
(6) Any employee who is required to continue working for more than two hours after his usual knock-off time on any day

shall be supplied by the employer with a reasonable meal or, in lieu of such meal, shall be paid an allowance of $9.60 for
that meal.
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3. Clause 23. � Distant Work: Delete subclause (4) of this clause and insert in lieu the following�
(4) The employer shall pay all fares which shall be deemed to include the cost of transporting the employee�s tools, in

connection with such travelling, and shall pay the cost of each ordinary meal actually and reasonably required during
such travelling but the minimum allowance for such meal shall be $9.60.
Provided that the amount of the return fare shall not be payable if the worker be dismissed for misconduct or, within one
working week of his commencing work on the job, for incompetency or if the worker terminates or discontinues his work
on the job within one month of his commencing thereon.
Provided further that where such travelling is to or from or within the area of the State north of latitude 26°S., the
following provisions shall apply:-
(a) The amount of the original fare shall be deducted from the subsequent earnings of the worker.
(b) One-third of the amount of such fare shall be refunded by the employer to any worker who continues for each

of the first three months of the duration of the job, with the full fare being refunded by the employer to a worker
who continues in his service until the completion of any job of less than three months� duration or to any
worker dismissed by the employer within the first three months of the employment unless such dismissal was
due to the worker�s misconduct.

(c) Where a worker continues in the employer�s service at a distant job for three months or six months, he shall be
paid by the employer either one half or the full amount as the case may be, of the fares incurred in returning to
his home, with the full amount of such fares being payable by the employer to a worker who continues in his
service until the completion of any job of less than six months� duration or to any worker dismissed by the
employer within the first six months of the employment unless such dismissal was due to the worker�s
misconduct.

____________________

2002 WAIRC 07205
BUILDING TRADES (CONSTRUCTION) AWARD 1987

No. R14 of 1978
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
ADSIGNS PTY LTD AND OTHERS, RESPONDENTS

CORAM COMMISSIONER J F GREGOR
DATE THURSDAY, 12 DECEMBER 2002
FILE NO. APPLICATION 1637 OF 2002
CITATION NO. 2002 WAIRC 07205
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________

Order
HAVING heard Ms M. Bonomelli (of Counsel) on behalf of the Applicant and Mr K. Richardson from the Master Builders�
Association of WA (Union of Employers) and Mr K. Dwyer for the Respondents, and by consent, the Commission pursuant to the
powers conferred on it under the Industrial Relations Act, 1979, hereby orders:

THAT the Building Trades (Construction) Award 1987 No. R14 of 1978 be varied in accordance with the following
Schedule and that such variation shall have effect on and from the first pay period on or after today�s date.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

_________

SCHEDULE
1. Clause 8. � Rates of Pay: Delete subclause (6) of this clause and insert in lieu the following�
(6) Tool Allowance

Tool allowances shall be paid to tradesmen as prescribed hereunder:-
Per Week

$
Carpenters, Joiners, Plumbers, Stonemasons, Stoneworkers 21.50
Plasterers, Fixers 17.70
Bricklayers 15.20
Roof Tile Fixers 11.20
Signwriters, Painters, Glaziers   5.30

2. Clause 20. � Meal Allowance: Delete this clause and insert in lieu the following�
An employee required to work overtime for at least one and a half hours after working ordinary hours inclusive of any time worked
for accrual purposes as prescribed in clauses 13(1) or 18(4) shall be paid by his/her employer an amount of $9.60 to meet the cost of
a meal.
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Provided that this clause shall not apply to an employee who is provided with reasonable board and lodging or who is receiving a
distant work allowance in lieu thereof as provided for in subclause (3) of Clause 21. - Living Away From Home - Distant Work and
is provided with a suitable meal.
3. Clause 21. � Living Away from Home � Distant Work:

A. Delete subclause (3)(b) of this clause and insert in lieu the following�
(b) Pay an allowance of $335.60 per week of seven days but such allowance shall not be wages. In the case of

broken parts of the week occurring at the beginning or ending of employment on a distant job the allowance
shall be $48.00 per day.
Provided that the foregoing allowances shall be increased if the employee satisfies the employer that he/she
reasonably incurred a greater outlay than that prescribed. In the event of disagreement the matter may be
referred to a Board of Reference for determination; or

B. Delete subclause (4)(a)(iii) of this clause and insert in lieu the following�
(iii) For any meals incurred while travelling at $9.60 per meal.

Provided that the employer may deduct the cost of the forward journey fare from an employee who
terminates or discontinues his/her employment within two weeks of commencing on the job and who
does not forthwith return to his/her place of engagement.

C. Delete subclause (7)(b) of this clause and insert in lieu the following�
(b) Camping Allowance: An employee living in a construction camp where free messing is not provided shall

receive a camping allowance of $131.40 for every complete week he/she is available for work. If required to be
in camp for less than a complete week he/she shall be paid $18.90 per day including any Saturday or Sunday if
he/she is in camp and available for work on the working days immediately preceding and succeeding each
Saturday and Sunday. If an employee is absent without the employer�s approval on any day, the allowance shall
not be payable for that day and if such unauthorised absence occurs on the working day immediately preceding
or succeeding a Saturday or Sunday, the allowance shall not be payable for the Saturday or Sunday.

4. Clause 32. � Special Tools and Protective Clothing: Delete subclause (5)(b) of this clause and insert in lieu the
following�

(b) The employer shall make available, during working hours, a suitable grindstone or wheel together with power
(hand or mechanically driven) for turning it. If a grindstone or wheel is not made available the employer shall
pay to each carpenter or joiner $4.74 per week in lieu of same

5. Clause 33. � Compensation for Clothes and Tools: Delete subclause (2)(a) of this clause and insert in lieu the
following�

(2) (a) An employee shall be reimbursed by his/her employer to a maximum of $1249.00 for loss of tools or clothes by
fire or breaking and entering whilst securely stored at the employer�s direction in a room or building on the
employer�s premises, job or workshop or in a lock-up as provided in this award or if the tools are lost or stolen
whilst being transported by the employee at the employer�s direction, or if the tools are accidentally lost over
water or if tools are lost or stolen during an employee�s absence after leaving the job because of injury or
illness.
Provided that an employee transporting his/her own tools shall take all reasonable care to protect those tools and
prevent theft or loss

____________________

2002 WAIRC 07224
BUILDING TRADES (GOLDMINING INDUSTRY) AWARD

Nos. 29 & 32 of 1965
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
LAKE VIEW AND STAR LIMITED AND OTHERS, RESPONDENTS

CORAM COMMISSIONER J F GREGOR
DATE MONDAY, 16 DECEMBER 2002
FILE NO. APPLICATION 1635 OF 2002
CITATION NO. 2002 WAIRC 07224
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________

Order
HAVING heard Ms M. Bonomelli (of Counsel) on behalf of the Applicant and Mr R. Gifford on behalf of the Respondents, and by
consent, the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the Building Trades (Goldmining Industry) Award Nos 29 & 32 of 1965 and 4 of 1966 be varied in accordance
with the following Schedule and that such variation shall have effect from the first pay period on or after today�s date.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

_________
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SCHEDULE
1. Clause 9. � Wages: Delete subclause (2) of this clause and insert in lieu the following�
(2) Tool Allowance (per week)

(a) Carpenter 21.50
(b) Painter 5.30

The tool allowance for carpenter and joiner includes an amount of five cents for the purpose of enabling the employees to
insure their tools against loss or damage by theft or fire.

2. Clause 17. � Overtime: Delete subclause (6) of this clause and insert in lieu the following�
(6) When a employee, without being notified on the previous day, is required to continue working after the usual knock-off

time for more than one hour or (in the case of a day-worker) after 5.30pm whichever is the later, he shall be provided with
any meal required or shall be paid $9.60 in lieu thereof.

____________________

2002 WAIRC 07229
BUILDING TRADES (GOVERNMENT) AWARD 1968

No. 31A of 1966
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
CONTRACT AND MANAGEMENT SERVICES AND OTHERS, RESPONDENTS

CORAM COMMISSIONER J F GREGOR
DATE MONDAY, 16 DECEMBER 2002
FILE NO. APPLICATION 1634 OF 2002
CITATION NO. 2002 WAIRC 07229
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________

Order
HAVING heard Ms M. Bonomelli (of Counsel) on behalf of the Applicant and Mr R.A. Heaperman on behalf of the Respondents,
and by consent, the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the Building Trades (Government) Award 1968 No. 31A of 1966 be varied in accordance with the following
Schedule and that such variation shall have effect from the first pay period on or after today�s date.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

_________

SCHEDULE
1. Clause 9. � Wages: Delete subclause (2) of this clause and insert in lieu the following�
(2) Tool Allowance

(Per Week)
$

(a) Bricklayers and Stoneworkers 15.20

(b) Plasterers 17.70

(c) Carpenters and Joiners 21.50

(d) Plumbers 21.50

(e) Painters and Sign-writers 5.30

(f) Glaziers 5.30

(g) Stonemasons: The employer shall supply all necessary tools for the use of stonemasons,
except when engaged on building construction, when the worker, if required to supply
his/her own tools, shall receive a tool allowance at the rate of $1.65 per week.

NOTE 1: The tool allowance prescribed in paragraphs (a), (b), (c) and (d) of this subclause each include an amount of six cents
for the purpose of enabling the employees to insure their tools against loss or damage by theft or fire.

NOTE 2: The abovenamed allowances shall not be paid where the employer supplies an employee with all necessary tools.
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2. Clause 15. � Apprentices: Delete subclause (14) of this clause and insert in lieu the following�
(14) On the completion of the probationary period an apprentice shall be supplied with tools as selected by the foreman up to

the value of�

Carpentry and Joinery - $

Joiners Shop 197.60
Other 215.10
Plumbing 186.20
Painting, Signwriting and Glazing 60.00
Bricklaying 133.60
Plastering 147.60

3. Clause 19. � Overtime: Delete subclause (6) of this clause and insert in lieu the following�
(6) Any employee who is required to continue working for more than two hours after his usual knock-off time on any day

shall be supplied by the employer with a reasonable meal, or in lieu of such meal, shall be paid an allowance of $9.60 for
a meal.
Provided that this subclause shall not apply to a worker who has been notified on the previous day that he would be
required to work such overtime.

4. Clause 29. � Distant Work:
A. Delete subclause (1)(c) and (d) of this clause and insert in lieu the following�
(c) (i) An employee who is obliged under paragraph (a) of this subclause to camp at or reasonably close to

the site of the work and is not provided free with food and accommodation referred to in the said
paragraph, shall be paid an allowance of $67.70 per week or $2.50 per day for any period of
employment less than one week. This allowance shall be reduced by $33.80 per week, or $1.50 per
day where the aforesaid rate applies in all cases where the employer at his own costs provides the
employee with both a proper mess room and the cooking of the employees food.

(ii) The weekly rate of $67.70 and the aforementioned deduction of $33.80 shall apply notwithstanding
that employee may return to his home at weekend.
Provided that such employee does not absent himself without just cause from the job for any of the
ordinary working hours or reasonable overtime required in such week otherwise a deduction of
$2.10 per day may be made for each non working day and ordinary working day not fully worked in
that week up to the maximum allowance prescribed.

(iii) Where the employer provides a mess and cooking staff the deduction referred to in placitum (i) of this
paragraph shall be made, unless otherwise agreed, notwithstanding that an employee may not avail
himself of the mess facilities.

(iv) The weekly allowance for an employee working north of latitude 26 degrees and camped 20 miles or
more from the nearest town shall be increased to $17.40 in cases where the employee is obliged to
batch.

(d) A deduction of $2.10 per day may be made in respect of any employee coming under the provisions of
paragraph (c) of this subclause for any absence coming within the provision of subclause (3) hereof, or for any
absence of the employee on leave without pay.

B. Delete subclause (2)(b) of this clause and insert in lieu the following�
(b) Subject to the provisions of this subclause the employer shall pay all costs incurred by an employee in travelling

to and from a job to which paragraph (a) of subclause (1) hereof refers from and to the place of engagement.
Such costs shall be limited to fares, which shall include sleeping berth accommodation, where such is
reasonably necessary, transport of tools, meal money at the rate of $3.60 for each ordinary meal actually and
reasonably required and paid for by the employee during such travelling and payment for travelling time (which
shall include time waiting for transport connections and also ordinary working hours not worked after the
employee has arrived at the job destination and made himself available for work) at ordinary time rates with a
maximum of eight hours for any one day.
Provided that any employee who is dismissed for misconduct, or who, within one week of commencing work, is
dismissed for incompetence shall forfeit all rights under this subclause and any costs already incurred under this
subclause by the employer in respect of that employees travel to the job shall, to the extent that the same have
not been satisfied by deductions from his wages made by the employer under paragraph (d) of this subclause,
where that paragraph is applicable, remain a debt due from the employee to the employer and the amount
thereof shall be retainable or recoverable by the employer from the employee in the same way as the debt
referred to in subclause (d) of this clause.

____________________
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2002 WAIRC 07223
EARTH MOVING AND CONSTRUCTION AWARD

No. 10 of 1963
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
GOLDFIELDS CONTRACTORS W.A. AND OTHERS, RESPONDENTS

CORAM COMMISSIONER J F GREGOR
DATE MONDAY, 16 DECEMBER 2002
FILE NO. APPLICATION 1633 OF 2002
CITATION NO. 2002 WAIRC 07223
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________

Order
HAVING heard Ms M. Bonomelli (of Counsel) on behalf of the Applicant and Mr K. Dwyer on behalf of the Respondents, and by
consent, the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the Earth Moving and Construction Award No. 10 of 1963 be varied in accordance with the following Schedule
and that such variation shall have effect from the first pay period on or after today�s date.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

_________

SCHEDULE
1. Clause 11. � Meal Money: Delete this clause and insert in lieu the following�
When an employee is required for overtime without having been notified on the previous day, he/she shall be supplied with a meal
or be paid $9.60 in lieu thereof, and if owing to the overtime worked, a second or subsequent meal is required he/she shall be
supplied with each meal or be paid $5.90 for each meal so required. Provided no such meal or payment is due unless the employee
works more than two hours after the usual knock off time. Provided that an employee who is allowed not less than one hour and a
half in which to get a meal before resuming work, and facilities for obtaining a meal are available, shall not be entitled to meal
money or a meal under this clause.
2. Clause 17. � Living Away from Home Allowance: Delete subclause (1)(b) of this clause and insert in lieu the

following�
(b) pay an allowance of $335.60 per week of seven days but such allowance shall not be wages. In the case of

broken parts of the week occurring at the beginning or the ending of the employment on a distant job the
allowance shall be $48.00 per day.

____________________

2002 WAIRC 07288
ELECTRICAL CONTRACTING INDUSTRY AWARD

No. R 22 of 1978
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL,
PLUMBING, AND ALLIED WORKERS UNION OF AUSTRALIA, ENGINEERING &
ELECTRICAL DIVISION, WA BRANCH, APPLICANT
v.
ELECTRICAL CONTRACTORS ASSOCIATION OF WESTERN AUSTRALIA (UNION OF
EMPLOYERS), ELECTRICAL ELECTRONIC GROUP APPRENTICESHIP SCHEME INC,
DOMINIC RIGGIO, RESPONDENTS

CORAM COMMISSIONER J F GREGOR
DATE TUESDAY, 24 DECEMBER 2002
FILE NO. APPLICATION 1531 OF 2002
CITATION NO. 2002 WAIRC 07288
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________

Order
HAVING heard Mr C. Young on behalf of the Applicant and Mr C. Martin for the Electrical Contractors Association of WA and
Mr M.G. Coleman for the Chamber of Commerce and Industry of Western Australia, and by consent, the Commission pursuant to
the powers conferred on it under the Industrial Relations Act, 1979, hereby orders:

THAT the Electrical Contracting Industry Award No. R22 of 1978 be varied in accordance with the following Schedule
and that such variation shall have effect from the first pay period on or after 16th December 2002.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

_________
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SCHEDULE
1. Clause 2. � Arrangement: Delete this clause and insert in lieu thereof the following�

 1. Title
 1B. Minimum Adult Award Wage
 2. Arrangement
 3. Area and Scope
 4. Term
 5. Definitions
 6. Safety Footwear
 7. Contract of service
 8. Higher Duties
 9. Supported Wages
10. Apprentices
11. Hours
12. Overtime
13. Shift Work
13A. Other Than Construction Work
13B. Shift Work on Construction Work
14. Payment of Wages
15. Representative Interviewing Employees
16. Posting of Awards and Union Notices
17. Time and Wages Record
18. Special Rates and Provisions
19. Car Allowance
20. Allowance for Travelling and Employment in Construction Work
21. Distant Work
22. Location Allowances
23. Public Holidays and Annual Leave
24. Sick Leave
25. Bereavement Leave
26. Long Service Leave
27. Grievance Procedure and Special Allowance
28. Board of Reference
29. Late Comers
30. Special Provisions - Western Power Corporation
31. Seniority on Termination
32. Trade Union Training
33. Union Steward
34. Parental Leave
35. Adverse Weather
36. Superannuation
37. Structural Efficiency
38. Redundancy
39. Liberty to Apply
40. Special Exemptions

First Schedule - Wages
Second Schedule - Respondents
Third Schedule - Named Parties to the Award
Appendix - S.49B - Inspection of Records Requirements

2. Clause 4. � Term: Delete this clause and insert in lieu thereof the following�
This award shall operate from the beginning of the first pay period commencing on or after the 26th February 1979 until cancelled.

3. Clause 5. � Definitions: Delete this clause and insert in lieu thereof the following�
(1) �Electrical Fitter� means an employee engaged in making, repairing, altering, assembling, testing, winding, or wiring

electrical machines, instruments, meters, or other apparatus, other than wires leading thereto, but an employee shall not be
deemed to be an electrical fitter-
(a) Solely by reason of the fact that this work consists of placing electrodes in �neon� tubes sealed by the

employee;  or
(b) If the employee is employed as a meter tester.

(2) �Electrical Installer/Mechanic� means an employee engaged in the installation of electric lighting, electric meters, bells,
telephones or motors and apparatus used in connection therewith and includes an employee engaged in running, repairing
or testing of conductors used for lighting, heating or power purposes but does not include an employee who is a
linesperson or a meter fixer.
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(3) �Electrician - Special Class� means, subject to paragraph (c) hereunder, an electrical fitter or electrical installer who�
(a) (i) Has satisfactorily completed a prescribed post trade course in industrial electronics; or

(ii) Has, whether through practical experience or otherwise, achieved a standard of knowledge
comparable to that which would be achieved under sub-paragraph (i) hereof; and

(b) (i) Is engaged on work on or in connection with complicated or intricate circuitry, which work requires
for its performance the standard of knowledge referred to in paragraph (a) hereof;

(ii) Is able, where necessary and practicable, to perform such work without supervision and to examine,
diagnose and modify systems comprising inter-connected circuit;

but does not include such an employee unless the work on which they are engaged requires for its performance,
knowledge in excess of that gained by the satisfactory completion of the appropriate Technical College trade
course.

(c) For the purposes of this award an employee shall be deemed to be an Electrician - Special Class only for the
time during which the employee meets the foregoing conditions, unless�
(i) That time exceeds 16 hours per week; or
(ii) In the opinion of the employer or, in the event of disagreement, in the opinion of the Board of

Reference that time is likely during the course of their employment to exceed sixteen hours per week
on average;

in which case the employee shall be classified as Electrician - Special Class for as long as their employment
continues on either of those bases.

(d) In the event of disagreement about the implementation of this Electrician - Special Class provision, a Board of
Reference shall determine the matter.

(e) For the purpose of this definition the following courses are deemed to be prescribed post trade courses in
industrial electronics�
(i) Post Trade Industrial Electronics Course of the N.S.W. Department of Technical Education.
(ii) The Industrial Electronics Course (Grades 1 and 2) as approved by the Education Department of

Victoria.
(iii) The Industrial Electronics Course of the South Australian School of Electrical Technology.
(iv) Industrial Electronics (Course �C�) of the Department of Education, Queensland.
(v) The Industrial Electronics Course of the Technical Education Department of Tasmania.
(vi) The Certificate in Industrial Electronics of the Technical Education Division, Education Department

of Western Australia.
(4) �Electrician Commissioning� means an electrical installer or electrical fitter other than an Electrician - Special Class

having not less than two years on the job experience who during commissioning work is engaged on complex or intricate
circuitry and is able to perform such work without supervision and to examine, diagnose and modify systems comprising
inter-connected circuits and in so doing, if required, is capable of testing to a standard beyond tests covered by AS/NZS
3000:2000 Wiring Rules.

(5) �Instrument Fitter/Electrical Grade 1� means a tradesperson who is mainly engaged in installing, testing and/or
repairing and maintaining electrical and/or electro-pneumatic measuring and/or recording appliances and/or scientific
electrical instruments and associated services thereto, including small bore piping up to 25 m/m in diameter.
An Instrument Fitter/Electrical Grade 1 shall demonstrate a knowledge and understanding of industrial
instrumentation and be able to apply that knowledge and understanding to the tasks assigned by the employer. The
required knowledge and understanding would have been gained by undertaking a formal training course run by a State
Education Department or Technical Education Department or its equivalent or by at least 12 months on the job
experience as a tradesperson at instrument work.

(6) �Instrument Fitter/Electrical Grade 2� means a tradesperson working at a level above that of Instrument
Fitter/Electrical Grade 1, who is mainly engaged in installing, repairing, maintaining, servicing, testing, modifying,
commissioning, calibrating and fault finding instruments which make up a complex control system which utilises some
combination of electrical, electronic, mechanical, hydraulic and pneumatic principles.
To be classified as an Instrument Fitter/Electrical Grade 2 a tradesperson will have�
(a) Had a minimum of two years on the job experience as a tradesperson working predominantly on complex

and/or intricate instruments and instrument systems as will enable the employee to perform such work under
minimum supervision and technical guidance, and

(b) Satisfactorily completed an appropriate post trade course equivalent to at least two years� part-time study or has
achieved to the satisfaction of the employer a comparable standard of skill and knowledge by other means
including in-plant training or on the job experience referred to in (a) above.

(7) �Electronics Tradesperson� means an electrical tradesperson working at a level beyond that of electrician special class
and who is mainly engaged in applying their knowledge and skills to the tasks of installing, repairing, maintaining,
servicing, modifying, commissioning, testing, fault finding and diagnosing of various forms of machinery and equipment
which are electronically controlled by complex digital and/or analogue control systems utilising integrated circuitry. The
application of this skill and knowledge would require an overall understanding of the operating principles of the systems
and equipment on which the tradesperson is required to carry out their tasks.
To be classified as an electronics tradesperson, a tradesperson must have at least three years on the job experience as a
tradesperson in electronics systems utilising integrated circuits and in addition must have satisfactorily completed a post
trades course in electronics equivalent to at least two years� part-time study.
In addition, to be classified as an electronics trades, a tradesperson must be capable of�
(a) Maintaining and repairing multi-function printed circuitry using circuit diagrams and test equipment;
(b) Working under minimum supervision and technical guidance;
(c) Providing technical guidance within the scope of the work described in this definition;
(d) Preparing reports of a technical nature on specific tasks or assignments as directed and within the scope of the

work described in this definition.
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(8) �Linesperson� means an employee engaged (with or without assistance) in erecting poles for electrical wires, cables or
other conductors or erecting wires, cables or other conductors on poles or over buildings, or tying them to insulators, or
joining or insulating them, or doing any work on electrical poles off the ground.

(9) �Cable Jointer� shall mean an employee who is engaged in joining cables or sweating on lugs in connection with the
installing and maintenance of underground or overhead distributing systems.

(10) �Electrical Assistant� shall mean an employee directly assisting any other employee covered by this award.
(11) �Casual Employee� means an employee engaged and paid as such. Provided they shall not be employed as such for

more than one month.
(12) �Construction Work� means work on site in or in connection with�

(a) The construction of a large industrial undertaking or any large civil engineering project;
(b) The construction or erection of any multi-storey building; and
(c) The construction, erection or alteration of any other building, structure, or civil engineering project which the

employer and the union agree or, in the event of disagreement, which the Board of Reference declares to be
construction work for the purposes of this award.

(13) �Part-time Employee� means an employee engaged and paid as such. Provided that a part-time employee�s weekly
hours shall not exceed twenty four except by written agreement with the Union.

4. Clause 6. � Safety Footwear: Delete this clause and insert in lieu thereof the following�
(1) On �construction work� a payment of 10 cents for each hour worked shall be paid to all employees to compensate them

for the requirement to wear approved safety footwear which the employees are to ensure are maintained in sound
condition.

(2) Failure to wear safety footwear maintained in sound condition as determined by the employer will render the offending
employee ineligible to work or be paid wages until such time as the employee is correctly attired for the job.

5. Clause 7. � Contract of Service: Delete this clause and insert in lieu thereof the following�
(1) A contract of service to which this award applies may be terminated in accordance with the provisions of this Clause but

not otherwise.
(2) Nothing in this Clause prevents any party to the contract giving a greater period of notice than is prescribed by this

Clause, or any party at any time giving notice in accordance with this Clause.
(3) Nothing in this Clause affects an employer�s right to dismiss an employee without notice for misconduct in which case

wages shall be paid for the time worked up to the time of dismissal only.
(4) (a) A party to the contract of service may on any day give to the other party the appropriate period of notice of

termination and where such notice is given at or before the commencement of the ordinary hours of duty of any
day that day shall be included in the period of notice.

(b) The contract of service terminates when the period of notice expires.
(c) In lieu of giving the period of notice the contract shall be terminable by the payment or forfeiture, as the case

may be, of ordinary wages for the period of notice which should have been given.
(5) In the case of forfeiture by an employee, the employee shall forfeit entitlement to any monies owing to them under this

award except to the extent that such monies exceed the employee�s ordinary wages for the period of notice which should
have been given.

(6) Where an employee leaves the employment without giving or completing the period of notice under the contract the
employee shall be deemed to have been terminated at the time at which the employee was last ready, willing and
available for work during ordinary working hours under the contract and the provisions of subclause (4) shall be deemed
to have been complied with if the employee pays to the employer whether by forfeiture or otherwise, an amount
equivalent to the ordinary wages for the period of notice which should have been given.

(7) The period of notice referred to in this Clause is�
(a) In the case of a casual employee, one hour;
(b) An employee (other than a casual employee)

(i) Period of Continuous Services Period of Notice
During the first month 1 day
More than 1 month but less than 1 year 1 week
More than 1 year but less than 3 years 2 weeks
More than 3 years but less than 5 years 3 weeks
5 years and over 4 weeks

(ii) An employee who at the time of being given notice is over 45 years of age and who at the date of
termination has completed two years� continuous service with the employer, shall be entitled to one
week�s notice in addition to the notice prescribed in paragraph (a) of this subclause.

(c) In the case of an employee who has been engaged for the major and substantial portion of their time on
construction work and who has completed one month�s service, the employer, in lieu of giving the period of
notice of termination shall give notice to the employee on the day the contract of service is to end and pay the
employee one week�s ordinary wages.
Provided that where an employee having been offered and refused employment at another site with the same
employer subsequently, within a fortnight of such refusal, applies to that employer for employment and is
engaged to work at that other site, the one week�s wages paid to the employee under this subparagraph shall be
credited towards payment of any monies due in the employee�s new employment.

(8) (a) On the first day of engagement an employee shall be notified by the employer or by the employer�s
representative whether the duration of the their employment is expected to exceed one month and, if hired as a
casual employee, they shall be advised accordingly.

(b) An employee shall, for the purposes of this award, be deemed to be a casual employee�
(i) If the expected duration of the employment is less than one month; or
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(ii) If the notification referred to in paragraph (a) of this subclause is not given and the employee is
dismissed through no fault of the employee�s own within one month of commencing employment.

(9) The employer shall be under no obligation to pay for any day not worked upon which the employee is required to be
present for duty, except when such absence from work is due to illness and comes within the provisions of Clause 24. �
Sick Leave or such absence is on account of holidays to which the employee is entitled under the provisions of this
award.

(10) (a) The employer is entitled to deduct payment for any day upon which an employee (including an apprentice)
cannot be usefully employed because of a strike by the industrial union of employees party to this award or by
any other association or union.

(b) The provisions of paragraph (a) of this subclause also apply where an employee cannot be usefully employed
through any cause which the employer could not reasonably have prevented but only if, and to the extent that,
the employer and the Industrial Union of Employees so agree, or, in the event of disagreement, the Board of
Reference so determines.

(c) Where the stoppage of work has resulted from a breakdown of the employer�s machinery the Board of
Reference, in determining a dispute under paragraph (b) of this subclause, shall have regard for the duration of
the stoppage and the endeavours made by the employer to repair the breakdown.

6. Clause 8. � Higher Duties: Delete this clause and insert in lieu thereof the following�
An employee engaged on duties carrying a higher rate than their ordinary classification shall be paid the higher rate for the time the
employee is so engaged, but if the employee is so engaged for two hours or more of any one day or shift, the employee shall be paid
the higher rate for the whole day or shift.
7. Clause 9. � Under-Rate Employees: Delete this title and clause and insert in lieu thereof the following�

9. � SUPPORTED WAGE
(1) This clause defines the conditions which will apply to employees who because of the effects of a disability are eligible for

a supported wage under the terms of this Award. In the context of this clause, the following definitions will apply�
(a) �Supported Wage System� means the Commonwealth Government system to promote employment for people

who cannot work at full Award wages because of a disability as documented in �[Supported Wages
System: Guidelines and Assessment Process]�.

 (b) �Accredited Assessor� means a person accredited by the management unit established by the Commonwealth
under the Supported Wage System to perform assessments of an individual�s productive capacity within the
Supported Wage System.

 (c) �Disability Support Pension� means the Commonwealth pension scheme to provide income security for persons
with a disability as provided under the Social Security Act 1991, as amended from time to time, or any
successor to that scheme.

 (d) �Assessment instrument� means the form provided for under the Supported Wage System that records the
assessment of the productive capacity of the person to be employed under the Supported Wage System.

(2) Eligibility Criteria
Employees covered by this clause will be those who are unable to perform the range of duties to the competence level
required within the class of work for which the employee is engaged under this Award, because of the effects of a
disability on their productive capacity and who meet the impairment criteria for receipt of a Disability Support Pension.
(The clause does not apply to any existing employee who has a claim against the employer that is subject to the provisions
of workers� compensation legislation or any provision of this Award relating to the rehabilitation of employees who are
injured in the course of their current employment).
The clause also does not apply to employers in respect of their facility, programme, undertaking, services or the like
which receives funding under the Disability Services Act 1988 and fulfils the dual role of service provider and sheltered
employer to people with disabilities who are in receipt of or are eligible for a disability support pension, except with
respect to an organisation which has received recognition under s10 or s12A of the Act, or if a part has received
recognition, that part.

(3) Supported Wage Rates
Employees to whom this clause applies shall be paid the applicable percentage of the minimum rate of pay prescribed by
this Award for the class of work which the person is performing according to the following schedule�

Assessed Capacity (subclause 4) % of Prescribed Award Rate
10%* 10%
20% 20%
30% 30%
40% 40%
50% 50%
60% 60%
70% 70%
80% 80%
90% 90%

(Provided that the minimum amount payable shall be not less than $56.00 per week).
* Where a person�s assessed capacity is 10%, they shall receive a high degree of assistance and support.

(4) Assessment of Capacity
For the purpose of establishing the percentage of the Award rate to be paid to an employee under this Award, the
productive capacity of the employee will be assessed in accordance with the Supported Wage System and documented in
an assessment instrument by either�
 (a) the employer and the union in consultation with the employee or, if desired by any of these; or
 (b) the employer and an accredited Assessor from a panel agreed by the parties to the Award and the employee.
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(5) Lodgement of Assessment Instrument
(a) All assessment instruments under the conditions of this clause, including the appropriate percentage of the

Award wage to be paid to the employee, shall be lodged by the employer with the Registrar of the Western
Australian Industrial Relations Commission.

(b) All assessment instruments shall be agreed and signed by the parties to the assessment, provided that where a
union which is party to the Award, is not a party to the assessment, it shall be referred by the Registrar to the
union by certified mail and shall take effect unless an objection is notified to the Registrar within 10 working
days.

(6)  Review of Assessment
The assessment of the applicable percentage should be subject to annual review or earlier on the basis of a reasonable
request for such a review. The process of review shall be in accordance with the procedures for assessing capacity under
the Supported Wage System.

(7) Other Terms and Conditions of Employment
Where an assessment has been made, the applicable percentage shall apply to the wage rate only. Employees covered by
the provisions of the clause will be entitled to the same terms and conditions of employment as all other employees
covered by this Award paid on a pro-rata basis.

(8) Workplace Adjustment
An employer wishing to employ a person under the provisions of this clause shall take reasonable steps to make changes
in the workplace to enhance the employee�s capacity to do the job. Changes may involve re-design of job duties, working
time arrangements and work organisation in consultation with other employees in the area.

(9) Trial Period
(a) In order for an adequate assessment of the employee�s capacity to be made, an employer may employ a person

under the provisions of this clause for a trial period not exceeding 12 weeks, except that in some cases
additional work adjustment time (not exceeding 4 weeks) may be needed.

(b) During the trial period the assessment of capacity shall be undertaken and the proposed wage rate for a
continuing employment relationship shall be determined.

(c)  The minimum amount payable to the employee during the trial period shall be no less than $56.00 per week; or,
in the case of paid rates award, the amount payable to the employee during the trial period shall be $56.00 per
week or such greater amount as is agreed from time to time between the parties (taking into account the
Department of Social Security income test free areas for earnings) and inserted into this Award.

(d) Work trials should include induction or training as appropriate to the job being trialed.
(e) Where the employer and employee wish to establish a continuing employment relationship following the

completion of the trial period, a further contract of employment shall be entered into based on the outcome of
assessment under subclause (4) of this clause.

8. Clause 10. � Apprentices: Delete this clause and insert in lieu thereof the following�
Apprentices may be taken in the ratio of one apprentice for every one or two tradesperson and shall not be taken in excess of that
ratio unless�

(a) The industrial union of employees so agrees; or
(b) The Commission so determines.

9. Clause 11. � Hours: Delete this clause and insert in lieu thereof the following�
(1) (a) Subject to the provisions of this paragraph and subclauses (2) and (3) of this Clause, the ordinary hours of work

shall be an average of 38 per week to be worked on one of the following basis�
(i) Thirty-eight (38) hours within a work cycle not exceeding seven (7) consecutive days; or
(ii) Seventy-six (76) hours within a work cycle not exceeding fourteen (14) consecutive days; or
(iii) One hundred and fourteen (114) hours within a work cycle not exceeding twenty-one (21) consecutive

days; or
(iv) One hundred and fifty-two (152) hours within a work cycle not exceeding twenty-eight (28)

consecutive days.
(b) The ordinary hours of work may be worked on any or all days of the week, Monday to Friday, inclusive, and

except in the case of shift employees, shall be worked between the hours of 6.00 a.m. and 6.00 p.m. Provided
that the spread of hours may be altered by agreement between the employer and the majority of employees in
the plant or section or sections concerned.

(c) Where the first night shift in any week commences on Monday night, the night shift commencing on Friday and
finishing not later than 8.00 a.m. on Saturday of that week, shall be deemed to have been worked in ordinary
working hours.

(d) The ordinary hours of work shall not exceed 10 hours on any day.
Provided that in any arrangement of ordinary working hours, where such ordinary hours are to exceed 8 hours
on any day, the arrangement of hours shall be subject to the agreement between the employer and the majority
of employees in the plant or section or sections concerned.

(e) The ordinary hours of work shall be consecutive except for a meal interval which shall not exceed one hour,
and
(i) An employee shall not be compelled to work for more than five hours without a meal interval except

where an alternative arrangement is entered into as a result of discussions as provided for in subclause
(3) of this Clause.

(ii) When an employee is required for duty during their usual meal interval and the meal interval is
thereby postponed for more than half an hour, the employee shall be paid at overtime rates until they
are provided with a meal.

(f) (i) Subject to the provisions of this paragraph, a rest period of ten minutes from the time of ceasing to the
time of resumption of work shall be allowed each morning.
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(ii) The rest period shall be counted as time off duty without deduction of pay and shall be arranged at a
time and in a manner to suit the convenience of the employer.

(iii) Refreshments may be taken by an employee during the rest period but the period of ten minutes shall
not be exceeded under any circumstances.

(iv) An employer who satisfies the Commission that an employee has breached any condition expressed or
implied in this paragraph may be exempted from liability to allow the rest period.

(v) In addition to the rest period referred to in placitum (i) of this paragraph a rest period of ten minutes
shall be allowed as soon as possible after the end of the second hours work following the meal interval
but the provisions of this placitum only apply to an employee engaged on construction work on any
day on which the employee is required for overtime for half an hour or more immediately following
the employee�s ordinary finishing time.

(2) (a) Except as provided in paragraph (d) hereof, the method of implementation of the 38 hour week may be any one
of the following�
(i) By employees working less than 8 ordinary hours each day; or
(ii) By employees working less than 8 ordinary hours on one or more days each week; or
(iii) By fixing one day of ordinary working hours on which all employees will be off duty during a

particular work cycle, or
(iv) By rostering employees off duty on various days of the week during a particular work cycle so that

each employee has one day of ordinary working hours off duty during that cycle; or
(v) Where the ordinary hours of work are worked within an arrangement as provided in placitum (iii) or

(iv) of this paragraph, any day off duty shall be arranged so that it does not coincide with a holiday
prescribed in subclause (1) of Clause 23. � Public Holidays and Annual Leave of this Award.

(b) In each plant, an assessment should be made as to which method of implementation best suits the business and
the proposal shall be discussed with the employees concerned, the objective being to reach agreement on the
method of implementation prior to May 17, 1982.

(c) In the absence of an agreement at plant level, the procedure for resolving special, anomalous or extraordinary
problems shall be as follows�
(i) Consultation shall take place within the particular establishment concerned.
(ii) If it is unable to be resolved at establishment level, the matter shall be referred to the State Secretary

of the union concerned or the deputy, at which level a conference of the parties shall be convened
without delay.

(iii) In the absence of agreement either party may refer the matter to the Western Australian Industrial
Relations Commission.

(d) Different methods of implementation of a 38 hour week may apply to various groups or sections of employees
in the plant or establishment concerned.

(e) Notice of Days Off Duty
Except as provided in paragraph (f) of this subclause, in cases where, by virtue of the arrangement of the
employee�s ordinary working hours, an employee, in accordance with placita (iii) and (iv) of paragraph (a) of
this subclause, is entitled to a day off duty during their work cycle, such employee shall be advised by the
employer at least four weeks in advance of the day they are to take off duty.

(f) (i) An employer with the agreement of the majority of employees concerned, may substitute the day an
employee is to take off in accordance with placita (iii) and (iv) of paragraph (a) of this subclause, for
another day in the case of a breakdown in machinery or a failure or shortage of electric power or to
meet the requirements of the business in the event of rush orders or some other emergency situation or
circumstances beyond the reasonable control of the employer.

(ii) An employer and employee may by agreement substitute the day the employee is to take off for
another day.

(iii) Provided that any day substituted in accordance with this subclause shall be taken during the current
or next succeeding work cycle.

(3) (a) Procedures shall be established for in-plant discussions, the objective being to agree on the method of
implementing a 38 hour week in accordance with subclauses (1) and (2) of this Clause and shall entail an
objective review of current practices to establish where improvements can be made and implemented.

(b) The procedures should allow for in-plant discussions to continue even though all matters may not be resolved
by May 17, 1982.

(c) The procedures should make suggestions as to the recording of understandings reached and methods of
communicating agreements and understandings to all employees, including the overcoming of language
difficulties.

(d) The procedures should allow for the monitoring of agreements and understandings reached in-plant.
(e) In cases where agreement cannot be reached in-plant in the first instance or where problems arise after initial

agreements or understandings have been achieved in-plant, a formal monitoring procedure shall apply. The
basic steps in this procedure shall be as applies with respect to special, anomalous or extraordinary problems as
prescribed in paragraph (c) of subclause (2) of this Clause.

10. Clause 12. � Overtime:  Delete this clause and insert in lieu thereof the following�
(1) (a) Subject to the provisions of this subclause, all work done beyond the ordinary working hours on any day,

Monday to Friday, inclusive, shall be paid for at the rate of time and one-half for the first two hours and double
time thereafter.
For the purposes of this subclause, ordinary hours shall mean the hours of work fixed in an establishment in
accordance with Clause 11. - Hours.

(b) (i) Work done on Saturdays after 12.00 noon or on Sundays shall be paid for at the rate of double time.
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(ii) Work done on any day prescribed as a holiday under this award shall be paid for at the rate of double
time and one half.

(iii) An employee who works on a Saturday, Sunday or holiday shall be paid for at least three hours at the
appropriate overtime rate.

(c) Work done on Saturdays prior to 12.00 noon shall be paid for at the rate of time and one-half for the first two
hours and double time thereafter, but this paragraph does not apply in a case to which paragraph (c) of
subclause (1) of Clause 11. - Hours applies.

(d) In computing overtime each day shall standalone but when an employee works overtime which continues
beyond midnight on any day, the time worked after midnight shall be deemed to be part of the previous day�s
work for the purpose of this subclause.

(2) (a) Except in the case of shifts to which Clause 13B. - Shift Work on Construction Work applies, overtime on shift
work shall be based on the rate payable for shift work.

(b) (i) When overtime work is necessary, it shall wherever reasonably practicable, be so arranged that an
employee have at least ten consecutive hours off duty between the work of successive days.

(ii) An employee (other than a casual employee) who works so much overtime between the termination of
their ordinary work on one day and the commencement of their ordinary work on the next day that the
employee does not have at least ten consecutive hours off duty between those times shall, subject to
this paragraph, be released after completion of such overtime until the employee has had ten
consecutive hours off duty without loss of pay for ordinary working time occurring during such
absence.

(iii) If, on the instruction of the employer, such an employee resumes or continues work without having
had such ten consecutive hours off duty the employee shall be paid at double rates until they are
released from duty for such period and shall then be entitled to be absent until the employee has had
ten consecutive hours off duty without loss of pay for ordinary working time occurring during such
absence.

(iv) Where an employee (other than a casual employee) is called in to work on a Sunday or holiday
prescribed under this award preceding an ordinary working day, they shall, wherever reasonably
practicable, be given ten consecutive hours off duty before the usual starting time on the next day. If
this is not practicable then the provisions of subparagraphs (ii) and (iii) of this subclause shall apply.

(v) The provisions of this paragraph shall apply in the case of shift employees who rotate from one shift
to another, as if 8 hours were substituted for 10 hours when overtime is worked;
(aa) For the purpose of changing shift rosters; or
(bb) Where a shift employee does not report for duty; or
(cc) Where a shift is worked by arrangement between the employees themselves.

(vi) Overtime worked as a result of a recall shall not be regarded as overtime for the purpose of this
paragraph when the actual time worked is less than three hours on such recall or on each of such
recalls.

(c) When an employee is recalled to work after leaving the job�
(i) The employee shall be paid for at least three hours at overtime rates.
(ii) Time reasonably spent in getting to and from work shall be counted as time worked.

(d) When an employee is instructed by the employer to hold themselves in readiness at their place of residence or
other agreed place of residence for a call to work after ordinary hours, the employee shall be paid at ordinary
rates for the time they so hold themselves in readiness.

(e) (i) An employee required to work overtime for more than two hours without being notified on the
previous day or earlier that they will be so required to work overtime shall be supplied with a meal by
the employer or be paid $9.10 for such meal and for a second or subsequent meal if so required.

(ii) No such payments shall be made to any employee living in the same locality as their place of work
who can reasonably return home for such meals.

(iii) If an employee to whom subparagraph (i) of paragraph (e) of subclause (2) hereof applies has, as a
consequence of the notice referred to in that paragraph, provided themselves with a meal or meals and
is not required to work overtime or is required to work less overtime than the period notified, they
shall be paid for each meal provided and not required, $9.10.

(f) (i) An employer may require any employee to work reasonable overtime at overtime rates, and such
employee shall work overtime in accordance with such requirement.

(ii) The union party to this award, or employee or employees covered by this award, shall not in any way,
whether directly or indirectly, be a party to or concerned in any ban, limitation, or restriction upon the
working of overtime in accordance with the requirements of this subclause.

(3) The provisions of this Clause do not operate so as to require payment of more than double time rates, or double time and
a half on a holiday prescribed under this award, for any work except and to the extent that the provisions of Clause 18. -
Special Rates and Provisions of this award apply to that work.

11. Clause 13. � Shift Work: Delete this clause and insert in lieu thereof the following�
13A. - OTHER THAN CONSTRUCTION WORK

(1) An employer may work any job on shifts but before doing so shall give notice of their intention to the Union concerned
and of the intended starting and finishing times of ordinary working hours of the respective shifts.

(2) (a) Where any particular process is carried out on shifts other than day shift, and less than five consecutive
afternoon or five consecutive night shifts are worked on that process, then employees employed on such
afternoon or night shifts shall be paid at overtime rates.
Provided that where the ordinary hours of work normally worked in an establishment are worked on less than
five days then the provisions of paragraph (a) shall be as if four consecutive shifts were substituted for five
consecutive shifts.
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(b) The sequence of work shall not be deemed to be broken under the preceding paragraph by reason of the fact
that work on the process is not carried out on a Saturday or Sunday or any other day that the employer observes
a shut down for the purpose of allowing a 38 hour week or on any holiday.

(3) Where a shift commences at or after 11.00 p.m. on any day, the whole of that shift shall be deemed, for the purposes of
this award, to have been worked on the following day.

(4) A shift employee when on afternoon or night shift shall be paid, for such shift fifteen per cent more than their ordinary
rate prescribed by this award .

(5) (a) All work performed on a rostered shift, when the major portion of such shift falls on a Saturday, shall be paid
for at the rate of time and one half.

(b) This rate shall be paid in lieu of the shift allowances prescribed in subclause (4) of this Clause.

13B. - SHIFT WORK ON CONSTRUCTION WORK
(1) Shifts shall not be worked on construction work unless the employer and the union so agree, or, in the event of

disagreement, the Board of Reference so determines.
(2) (a) Where any particular process is carried out on shifts other than day shift, and less than five consecutive

afternoon or five consecutive night shifts are worked on that process, then employees employed on such
afternoon or night shifts shall be paid at overtime rates.
Provided that where the ordinary hours of work normally worked in an establishment are worked on less than
five days then the provisions of paragraph (a) shall be as if four consecutive shifts were substituted for five
consecutive shifts.

(b) The sequence of work shall not be deemed to be broken under the preceding paragraph, by reason of the fact
that work on the process is not carried out on a Saturday or Sunday, or on any other day that the employer
observes a shut down for the purpose of allowing a 38 hour week or on any holiday.

(3) Where shift work is worked on construction work or by the contractor on commissioning tests for new plant�
(a) The first night shift in ordinary hours in any week shall not commence before Monday night; and
(b) The ordinary hours on each shift shall include crib time not exceeding twenty minutes which shall be taken in

relays so as not to cause a stoppage of operations and at times convenient to the employer.
(4) A shift employee engaged on construction work or on commissioning tests for new plant shall, in addition to their

ordinary rate, be paid per shift of eight hours, a loading of 25 per cent for night shift.
(5) Where shifts are worked on construction work or on commissioning tests for new plant the day and night shifts shall

change weekly.
12. Clause 14. � Payment of Wages: Delete this clause and insert in lieu thereof the following:
(1) (a) Each employee shall be paid, where the employer and employee agree, weekly or fortnightly, prior to the

finishing time of work at the appropriate rate as shown in the First Schedule - Wages. Subject to subclause (2)
of this Clause payment shall be pro rata where less than a full week is worked.

(b) (i) The employee shall be paid in cash or, where an employer and employee agree, the employee may be
paid their wages by cheque or electronic funds transfer.

(ii) Where an employee is paid in cash, the employee shall be paid during ordinary working hours prior to
finishing time.

Unless an employee has been notified that payment will be delayed for reasons beyond the reasonable control
of the employer, an employee kept waiting for their wages shall be paid at overtime rates up to the maximum of
one hour.

(2) From the date that a 38 hour week system is implemented by an employer wages shall be paid as follows�
(a) Actual 38 Ordinary Hours

In the case of an employee whose ordinary hours of work are arranged in accordance with placitum (i) or (ii) of
subclause (2)(a) of Clause 11. - Hours so that the employee works 38 ordinary hours each week, wages shall be
paid weekly or fortnightly according to the actual ordinary hours worked each week or fortnight.

(b) Average of 38 Ordinary Hours
Subject to subclauses (3) and (4) hereof, in the case of an employee whose ordinary hours of work are arranged
in accordance with placitum (iii) or (iv) of subclause (2)(a) of Clause 11. - Hours so that the employee works an
average of 38 ordinary hours each week during a particular work cycle, wages shall be paid weekly or
fortnightly according to a weekly average of ordinary hours worked even though more or less than 38 ordinary
hours may be worked in any particular week of the work cycle.

Special Note - Explanation of Averaging System
As provided in paragraph (b) of this subclause an employee whose ordinary hours may be more or less than 38 in any
particular week of a work cycle, is to be paid their wages on the basis of an average of 38 ordinary hours so as to avoid
fluctuating wage payments each week. An explanation of the averaging system of paying wages is set out below�

(i) Clause 11. - Hours in subclause (2)(a) placita (iii) and (iv) provides that in implementing a 38 hour
week the ordinary hours of an employee may be arranged so that they are entitled to a day off, on a
fixed day or rostered day basis, during each work cycle. It is in these circumstances that the averaging
system would apply.

(ii) If the 38 hour week is to be implemented so as to give an employee a day off in each work cycle this
would be achieved if, during a work cycle of 28 consecutive days (that is, over four consecutive
weeks) the employee�s ordinary hours were arranged on the basis that for three of the four weeks the
employee worked 40 ordinary hours each week and in the fourth week the employee worked
32 ordinary hours. That is, the employee would work for eight ordinary hours each day, Monday to
Friday inclusive for three weeks and eight ordinary hours on four days only in the fourth week - a total
of nineteen days during the work cycle.

(iii) In such a case the averaging system applies and the weekly wage rates for ordinary hours of work
applicable to the employee shall be the average weekly wage rates set out for the employee�s
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classification in the First Schedule - Wages of this award, and shall be paid each week even though
more or less than 38 ordinary hours are worked that week.
In effect, under the averaging system, the employee accrues a �credit� each day the employee works
actual ordinary hours in excess of the daily average which would otherwise be seven hours
36 minutes. This �credit� is carried forward so that in the week of the cycle that the employee works
on only four days, their actual pay would be for an average of 38 ordinary hours even though, that
week, the employee works a total of 32 ordinary hours.
Consequently, for each day an employee works eight ordinary hours the employee accrues a �credit�
of 24 minutes (0.4 hours). The maximum �credit� the employee may accrue under this system is
0.4 hours on nineteen days; that is, a total of seven hours and 36 minutes.

(iv) As provided in subclause (3) of this Clause, an employee will not accrue a �credit� for each day they
are absent from duty other than on annual leave, long service leave, holidays prescribed under this
award, paid sick leave, workers� compensation or bereavement leave or trade union training leave.

(3) Absences from Duty
(a) An employee whose ordinary hours are arranged in accordance with placitum (iii) or (iv) of subclause (2)(a) of

Clause 11. - Hours and who is paid wages in accordance with paragraph (a) of subclause (2) hereof and is
absent from duty (other than on annual leave, long service leave, public holidays prescribed under this award,
paid sick leave, workers� compensation or bereavement leave or trade union training leave) shall, for each day
the employee is so absent, lose average pay for that day calculated by dividing their average weekly wage rate
by five.
An employee who is so absent from duty for part of a day shall lose average pay for each hour they are absent
by dividing their average daily pay rate by eight.

(b) Provided when such an employee is absent from duty for a whole day thye will not accrue a �credit� because
the employee would not have worked ordinary hours that day in excess of seven hours 36 minutes for which
they would otherwise have been paid. Consequently, during the week of the work cycle the employee is to work
less than 38 ordinary hours they will not be entitled to average pay for that week. In that week, the average pay
will be reduced by the amount of the �credit� the employee does not accrue for each whole day during the work
cycle they are absent.
The amount by which an employee�s average weekly pay will be reduced when they are absent from duty
(other than on annual leave, long service leave, public holidays prescribed under this award, paid sick leave,
workers� compensation or bereavement leave or trade union training leave) is to be calculated as follows�

Total of �credits� not accrued during cycle x average weekly pay ÷ 38
EXAMPLES

(An employee�s ordinary hours are arranged so that they work eight ordinary hours on five days of each week
for three weeks and eight ordinary hours on four days of the fourth week).

1. Employee takes one day off without authorisation in first week of cycle.
WEEK OF CYCLE PAYMENT
1st week = average weekly pay less one day�s pay (i.e. 1/5th)
2nd and 3rd weeks = average weekly pay each week
4th week = average pay less credit not accrued on day of absence

= average pay less 0.4 hours x average weekly pay
38

2. Employee takes each of the 4 days off without authorisation in the 4th week.
WEEK OF CYCLE PAYMENT
1st, 2nd and 3rd weeks = average pay each week
4th week = average pay less 4/5ths of average pay for the four days

absent less total of credits not accrued that week
= 1/5th average pay less 4 x 0.4 hrs x average weekly pay

38
= 1/5th average pay less 1.6 hours x average weekly pay

38
(4) Alternative Method of Payment

An alternative method of paying wages to that prescribed by subclauses (2) and (3) of this Clause may be agreed between
the employer and the majority of the employees concerned.

(5) Day Off Coinciding with Pay Day
In the event that an employee, by virtue of the arrangement of their ordinary working hours, is to take a day off duty on a
day which coincides with pay day, such employee shall be paid no later than the working day immediately following pay
day. Provided that, where the employer is able to make suitable arrangements, wages may be paid on the working day
preceding pay day.

(6) Termination of Employment
An employee who lawfully leaves their employment or is dismissed for reasons other than misconduct shall be paid all
monies due to them at the termination of their service with the employer.
When it is not practical for an employer to pay any monies due at the time of termination to an employee dismissed for
misconduct the employer shall within two working days of the termination forward any such monies due by registered
post to the employee at their last known address or such other address as may be nominated by the employee.
Provided that in the case of an employee whose ordinary hours are arranged in accordance with placitum (iii) or (iv) of
subclause (2)(a) of Clause 11. - Hours and who is paid average pay and who has not taken the day off due to them during
the work cycle in which their employment is terminated, the wages due to that employee shall include a total of credits
accrued during the work cycle as detailed in the Special Note following paragraph (b) of subclause (2) of this Clause.
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Provided further, where the employee has taken a day off during the work cycle in which their employment is terminated,
the wages due to that employee shall be reduced by the total of credits which have not accrued during the work cycle.

(7) Details of Payments to be Given
The employer shall provide each employee with a statement showing:-
(a) The employee�s ordinary rate of wage.
(b) Then number of ordinary hours worked.
(c) The number of overtime hours worked.
(d) The amount of allowances and special rates paid.
(e) Any paid leave payments made.
(f) The gross amount of wages and allowances paid.
(g) All deductions.
(h) The net amount of wages and allowances.

(8) Calculation of Hourly Rate
Except as provided in subclause (3) of this Clause the ordinary rate per hour shall be calculated by dividing the
appropriate weekly rate by 38.

(9) Subject to the provisions of this award no deduction shall be made from an employee�s wages or from any money
entitlement of the employee unless the employee has authorised such deduction in writing.

13. Clause 15. � Representative Interviewing Employees: Delete this clause and insert in lieu thereof the following�
Consistent with the terms of the Labour Relations Legislation Amendment Act 1997 and S.23(3)(c)(iii) of the Industrial Relations
Act, a representative of the Union shall not exercise the rights under this clause with respect to entering any part of the premises of
an employer unless the employer is the employer, or former employer, of a member of the Union.
(1) On notifying the employer or their representative an accredited representative of the Union shall be permitted to interview

an employee during the recognised meal hour at the place at which the meal is taken but this permission shall not be
exercised without the consent of the employer more than once in any one week.

(2) In the case of a disagreement existing or anticipated concerning any of the provisions of this award, an accredited
representative of the union, on notifying the employer or their representative, shall be permitted to enter the business
premises of the employer or other premises where the employee is employed to view the work the subject of any such
disagreement but shall not interfere in any way with the carrying out of such work.

14. Clause 16. � Posting of Awards and Union Notices: Delete this clause and insert in lieu thereof the following�
The employer shall keep a copy of this award in a convenient place in the workshop, and the employer shall also provide a notice
board for the posting of union notices.
15. Clause 17. � Time and Wages Record: Delete this clause and insert in lieu thereof the following�
(1) Each employer shall keep a time and wages book showing the name of each employee, the nature of their work, electrical

worker�s licence or permit number, the hours worked each day and the wages and allowances paid each week. Any
system of automatic recording by means of machines shall be deemed to comply with this provision to the extent of the
information recorded.

(2) The time and wages record shall be open for inspection by a duly accredited official of the Union during the usual office
hours, at the employer�s office or other convenient place and they shall be allowed to take extracts therefrom. Before
exercising a power of inspection, the representative shall give reasonable notice of not less than 24 hours to an employer.
The employer�s works shall be deemed to be a convenient place for the purpose of this subclause and if for any reason the
record be not available at the works when the official calls to inspect it, it shall be made available for inspection within
twelve hours either at the employer�s office or at the works.

16. Clause 18. � Special Rates and Provisions: Delete this clause and insert in lieu thereof the following�
(1) Height Money: An employee shall be paid an allowance of $1.96 for each day on which they work at a height of

15.5 metres or more above the nearest horizontal plane, but this provision does not apply to linespersons.
(2) Dirt Money: An employee shall be paid an allowance of 40 cents per hour when engaged on work of an unusually dirty

nature where clothes are necessarily unduly soiled or damaged or boots are unduly damaged by the nature of the work
done.

(3) Grain Dust: Where any dispute arises at a bulk grain handling installation due to the presence of grain dust in the
atmosphere and the Board of Reference determines that employees employed under this award are unduly affected by that
dust, the Board may, subject to such conditions as it deems fit to impose, fix an allowance or allowances not exceeding
67 cents per hour.

(4) Confined Space: An employee shall be paid an allowance of 47 cents per hour when, because of the dimensions of the
compartment or space in which they are working, the employee is required to work in a stooped or otherwise cramped
position or without proper ventilation.

(5) Diesel Engine Ships: The provisions of subclauses (2) and (4) of this Clause do not apply to an employee when they are
engaged on work below the floor plates in diesel engine ships, but the employee shall be paid an allowance of 67 cents
per hour whilst so engaged.

(6) Boiler Work: An employee required to work in a boiler which has not been cooled down shall be paid at the rate of time
and one-half for each hour or part of an hour so worked in addition to any allowance to which the employee may be
entitled under subclauses (2) and (4) of this Clause.

(7) Hot Work: An employee shall be paid an allowance of 40 cents per hour when they work in the shade in any place where
the temperature is raised by artificial means to between 46.1 and 54.4 degrees Celsius.

(8) (a) Where, in the opinion of the Board of Reference, the conditions under which work is to be performed are, by
reason of excessive heat, exceptionally oppressive, the Board may�
(i) Fix an allowance, or allowances, not exceeding the equivalent of half the ordinary rate;
(ii) Fix the period (including a minimum period) during which any allowance so fixed is to be paid; and
(iii) Prescribe such other conditions, relating to the provision of protective clothing or equipment and the

granting of rest periods, as the Board sees fit.
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(b) The provisions of paragraph (a) of this subclause do not apply unless the temperature in the shade at the place
of work has been raised by artificial means beyond 54.4 degrees Celsius.

(c) An allowance fixed pursuant to paragraph (a) of this subclause includes any other allowance which would
otherwise be payable under this Clause.

(9) Percussion Tools: An employee shall be paid an allowance of 23 cents per hour when working a pneumatic riveter of the
percussion type and other pneumatic tools of the percussion type.

(10) Chemical, Artificial Manure and Cement Works: An employee other than a general labourer, in chemical, artificial
manure and cement works shall, in respect of all work done in and around the plant outside the machine shop, be paid an
allowance calculated at the rate of $9.87 per week. The allowance shall be paid during overtime but shall not be subject to
penalty additions. An employee receiving this allowance is not entitled to any other allowance under this Clause.

(11) Abattoirs: An employee employed in and about an abattoir shall be paid an allowance calculated at the rate of $13.05 per
week. The allowance shall be paid during overtime but shall not be subject to penalty additions. An employee receiving
this allowance is not entitled to any other allowance under this Clause.

(12) Phosphate Ships: An employee shall be paid an allowance of 58 cents for each hour they work in the holds �tween decks
of ships which, immediately prior to such work, have carried phosphatic rock but this subclause only applies if and for as
long as the holds and �tween decks are not cleaned down.

(13) An employee who is sent to work on any gold mine shall be paid an allowance of such amount as will afford them a wage
not less than they would be entitled to receive pursuant to the award which would apply to the employee if employed by
the gold mine concerned.

(14) An employee who is required to work from a ladder shall be provided with an assistant on the ground where it is
reasonably necessary for the employee�s safety.

(15) The work of an electrical fitter or mechanic shall not be tested by an employee of a lower grade.
(16) Special Rates Not Cumulative: Where more than one of the disabilities entitling an employee to extra rates exists on the

same job, the employer shall be bound to pay only one rate, namely - the highest for the disabilities so prevailing.
Provided that this subclause shall not apply to Confined Space, Dirt Money, Height Money, or Hot Work, the rates for
which are cumulative.

(17) Protective Equipment�
(a) An employer shall have available a sufficient supply of protective equipment (as, for example, goggles

(including anti-flash goggles), glasses, gloves, mitts, aprons, sleeves, leggings, gum boots, ear protectors,
helmets, or other efficient substitutes thereof) for use by the employees when engaged on work for which some
protective equipment is reasonably necessary.

(b) An employee shall sign an acknowledgement when they receive any article of protective equipment and shall
return that article to the employer when the employee has finished using it or on leaving their employment.

(c) An employee to whom an article of protective equipment has been issued shall not lend that article to another
employee and if they do, both employees shall be deemed guilty of wilful misconduct.

(d) An article of protective equipment which has been used by an employee shall not be issued by the employer to
another employee until it has been effectively sterilised, but this paragraph only applies where sterilisation of
the article is practicable and is reasonably necessary.

(e) Adequate safety gear (including insulating gloves, mats and/or shields where necessary) shall be provided by
the employer for employees required to work on live electrical equipment.

(18) (a) The employer shall, when practicable, provide a waterproof and secure place, on each job, for the safe-keeping
of an employee�s tools when not in use.

(b) The employer shall indemnify an employee in respect of any tools of the employee stolen, if the employer�s
failure to comply with this subclause is a material factor in contributing to the stealing of the tools.

(19) An employee holding either a Third Year First Aid Medallion of the St. John Ambulance Association or a �C� Standard
Senior First Aid Certificate of the Australian Red Cross Society, appointed by the employer to perform first aid duties
shall be paid $7.80 per week in addition to their ordinary rate.

(20) Tool Allowance�
(a) Where an employer does not provide a tradesperson or an apprentice with the tools ordinarily required by that

tradesperson or apprentice in the performance of their work as a tradesperson or apprentice, the employer shall
pay an allowance as prescribed in the First Schedule - Wages, Clause 5, for the purpose of such tradesperson or
apprentice supplying and maintaining tools ordinarily required in the performance of their work as a
tradesperson or apprentice. The tools shall be, or comparable to, those as listed hereunder.

Electrical Installers and Fitters Electrical Installers/Fitters

ANY THREE OF
Tool box and lock Dumpy screwdriver
200mm/8� Insulated pliers 156mm/6� Insulated screwdriver
180mm/7� Side cutters 200mm/8� Insulated screwdriver
200mm/8� Long nose pliers 250mm/10� Screwdriver
300mm/12� Adjustable spanner 300mm/12� Screwdriver
200mm/8� Adjustable spanner 100mm/4� Screwdriver
Set spanners 3mm/1/8� to 12mm/1/2�
Philips screwdriver (2) ANY TWO OF
Wire stripper Multigrips
Hacksaw frame 250mm/10� Stilsons vice grips
Keyhole saw
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Electrical Installers and Fitters Electrical Installers/Fitters

2m Tape measure ANY TWO OF
Knife Gimpy, or Ball pean
250mm/10� Tin snips Hammer
Cold chisel 1kg/2lb Hammer
Wood chisel
Centre punch
Set of Allen keys
Tap wrench

Electrical Fitters
Set of 4 table spanners
Set of 4 Whit tube spanners
Set metric spanners 8mm to 18mm

(b) A tradesperson or apprentice shall replace or pay for any tools supplied by their employer if lost through the
employee�s negligence.

(c) Payment of the tool allowance to an apprentice shall cease if the apprentice has not equipped themselves with
such tools by the commencement of the final year of apprenticeship and shall not be recommenced until such
time as the required tools have been acquired by the apprentice and the employer has been notified accordingly.

(d) An employer shall provide for the use of a tradesperson or an apprentice all necessary power tools, special
purpose tools and precision measuring instruments.

(21) Nominee: A licensed electrical installer or fitter who acts as a nominee for an electrical contractor shall be paid an
allowance of $48.45 per week.

(22) Amenities�
On construction work the employer shall provide, subject to the considerations noted hereunder, a reasonable site
accommodation of a standard which will enable the employees to enjoy a clean, insect free atmosphere including the
provision of heating or air conditioning as is necessary, suitable food storage space, hot water and pie warmer, for smoko
and lunches.
The above provisions will only be required where the employer employs five or more employees located on site for a
continuous period exceeding two months.

(23) Any dispute under this Clause may be determined by the Board of Reference.
17. Clause 19. � Car Allowance: Delete this clause and insert in lieu thereof the following�
Where an employee is required and authorised to use their own motor vehicle in the course of their duties the employee shall be
paid an allowance of 61.69 cents per kilometre travelled. Notwithstanding anything contained in this Clause the employer and the
employee may make any other arrangement as to car allowance not less favourable to the employee.
18. Clause 20. � Allowance for Travelling and Employment in Construction Work: Delete this clause and insert in lieu

thereof the following�
(1) (a) An employee who, on any day, or from day to day is required to work at a job away from their accustomed

workshop or depot shall, at the direction of their employer, present themselves for work at such job at the usual
starting time.

(b) An employee to whom paragraph (a) of this subclause applies shall be paid at ordinary rates for time spent in
travelling between their home and the job and shall be reimbursed for any fares incurred in such travelling, but
only to the extent that the time so spent and the fares so incurred exceed the time normally spent and the fares
normally incurred in travelling between their home and accustomed workshop or depot.

(c) An employee who with the approval of their employer uses their own means of transport for travelling to or
from outside jobs shall be paid the amount of excess fares and travelling time which the employee would have
incurred in using public transport unless the employee has an arrangement with their employer for a regular
allowance.

(2) An employee to whom subclause (1) of this Clause does not apply and who is engaged on construction work shall be paid
an allowance in accordance with the provisions of this subclause to compensate for travel patterns and costs peculiar to
the industry, which include mobility requirements of employees, and the nature of employment in the construction work
covered by this award�
(a) On jobs measured by radius from the General Post Office, Perth situated within the area of�

Per Day
$

(i) Up to and including 50 kilometre radius 13.30
OR

(ii) Over 50 kilometres up to and including 60
kilometre radius 16.90
OR

(iii) Over 60 kilometres up to and including 75
kilometre radius 25.90
OR
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Per Day
$

(iv) Over 75 kilometres up to and including 90
kilometre radius 36.70
OR

(v) Over 90 kilometres up to and including 105
kilometre radius 47.50

(b) In respect of work carried out from an employer�s depot situated more than 60 kilometres by radius from the
General Post Office Perth, the main Post Office in the Town in which such depot is situated is substituted as the
centre for the purpose of determining the allowance to be paid to an employee.

(c) Where transport to and from the job is provided by the employer from and to their depot or such other place
more convenient to the employee as is mutually agreed upon between the employer and the employee, half the
above rates shall be paid. Provided that the conveyance used for such transport is equipped with suitable seating
and weatherproof covering.

(3) For travelling during working hours from and to the employer�s place of business or from one job to another, an
employee shall be paid by the employer at ordinary rates. The employer shall pay all fares and reasonable expenses in
connection with such travelling.

(4) The provisions of this Clause do not apply to an employee to whom Clause 21. - Distant Work is applicable.
19. Clause 21. � Distant Work: Delete this clause and insert in lieu thereof the following�
(1) Where an employee is engaged or selected or advised by an employer to proceed to construction work at such a distance

that the employee cannot return to their home each night, the employer shall provide the employee with suitable board
and lodging or shall pay the expenses reasonably incurred by the employee for board and lodging.

(2) The provisions of subclause (1) of this Clause do not apply with respect to any period during which the employee is
absent from work without reasonable excuse and in such a case, where the board and lodging is supplied by the employer,
the employer may deduct from monies owing or which may become owing to the employee, an amount equivalent to the
value of that board and lodging for the period of the absence.

(3) Subject to the provisions of subclause (5) of this Clause�
(a) The employer shall pay all reasonable expenses including fares, transport of tools, meals and if necessary,

suitable overnight accommodation incurred by an employee or person engaged who is directed by their
employer to proceed to the locality of the site and who complies with such direction.

(b) The employee shall be paid at ordinary rate of payment for the time up to a maximum of eight hours in any one
day incurred in travelling pursuant to the employer�s direction.

(4) (a) Where an employee who, after one month of employment with an employer, leaves their employment, or whose
employment is terminated by their employer �except for incompetency, within one working week of the
employee commencing work on the job or for misconduct� and in either instance subject to the provisions of
Clause 7 of this award returns to the place from whence the employee first proceeded to the locality, or to a
place less distant than or equidistant to the place whence the employee first proceeded, the employer shall pay
all expenses �
- including fares, transport of tools, meals and, if necessary, suitable overnight accommodation�
incurred by the employee in so returning.

(b) In addition to the expenses for the return journey prescribed by paragraph (a) of this subclause, an employee
whose employment is terminated by their employer �except for incompetency, within one working week of the
employee commencing work on the job or for misconduct� shall be paid in accordance with paragraph (b) of
subclause (3) of this Clause for the time so spent travelling.

(c) Provided that the employer shall in no case be liable to pay a greater amount under paragraph (a) or (b) of this
subclause than they would have paid if the employee had returned to the locality from which they first
proceeded to the job.

(5) On construction work north of the 26th parallel of South Latitude the following provisions apply�
(a) The employer may deduct the amount of the forward fare from the employee�s first or later wages but the

amount so deducted shall be refunded to the employee if they continue to work for three months, or, if the work
ceases sooner, for so long as the work continues.

(b) If the employee continues to work for the employer for at least six months, the employer shall, on termination
of the employee�s engagement, pay the fare of the employee back from the place of work to the place of
engagement if the employee so desires.

(6) An employee to whom the provisions of subclause (1) of this Clause apply shall be paid an allowance of $26.00 for any
weekend that they return to their home from the job but only if�
(a) The employee advises the employer or their agent of their intention no later than the Tuesday immediately

preceding the weekend in which the employee so returns;
(b) The employee is not required for work during that weekend;
(c) The employee returns to the job on the first working day following the weekend; and
(d) The employer does not provide or offer to provide suitable transport.

(7) Notwithstanding any other provisions contained in this Clause and in lieu of any such provisions the following conditions
shall apply to an employee who is engaged or selected or advised by an employer to proceed to construction work at such
a distance that they cannot return to their home each night and where such construction work is located north of the 26th
parallel of South Latitude or east of the 120 meridian of longitude, or in any other area to which air transport is the only
practicable means of travel.
(a) An employee may return to their home or to Perth or any other place at a weekend to be mutually agreed upon

between the employee and the employer�
(i) After four continuous months service with their employer; and in addition to the weekend the

employee shall be entitled to two days leave on ordinary pay subject to the provisions of paragraph (b)
hereof,
AND
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(ii) After each further period of four months continuous service with their employer; and in addition to the
weekend, the employee shall be entitled to two days leave, one of which days shall be on ordinary pay
subject to the provisions of paragraph (b) hereof.

(b) Where an employee returns home or to Perth or any other place in accordance with the provisions of this
subclause and returns to the job and commences work at the time arranged with their employer, on the first
working day for that employee immediately following the period of leave referred to in paragraph (a) hereof,
that employee shall be paid at the completion of the first pay period commencing on or after the day upon
which the employee returns to work from the leave taken pursuant to paragraph (a) hereof, the ordinary pay for
that period of leave and the actual cost of air fares incurred in travelling home or to Perth or to any other place
and to the job and which in no case shall exceed the cost of an economy air fare from the job to Perth and
return.

(c) The entitlement to leave and travelling accruing to an employee pursuant to subclause (a) hereof may be availed
of as soon as reasonably practicable after it becomes due and if it is not availed of within one month after it so
becomes due the entitlement shall lapse.

(8) Any time in respect of which an employee is absent from work except time for which they are entitled to claim payment
pursuant to Clause 24. - Absence Through Sickness, or time spent on holidays pursuant to subclause (1) of Clause 23. �
Public Holidays and Annual Leave shall not count for determining the employee�s rights to travel and leave under the
provisions of subclause (7) of this Clause.

(9) Where an employee, supplied with the board and lodging by their employer, is required to live more than 800 metres
from the job the employee shall be provided with suitable transport to and from that job or be paid an allowance of
$11.50 per day provided that where the time actually spent in travelling either to or from the job exceeds 20 minutes, that
excess travelling time shall be paid for at ordinary rates whether or not suitable transport is supplied by the employer.

(10) The provisions of subclauses (1), (2), (3), (6), (7), (8) and (9) of this Clause shall be deemed to apply to an employee who
is in the regular employment of an employer and who is sent by their employer to distant work (whether construction
work or not) but the provisions of subclause (4) of this Clause do not apply to such an employee.

20. Clause 22. � Location Allowances: Delete this clause and insert in lieu thereof the following�
(1) Subject to the provisions of this Clause, in addition to the rates prescribed in the wages clause of this award, an employee

shall be paid the following weekly allowances when employed in the towns described hereunder. Provided that where the
wages are prescribed as fortnightly rates of pay, these allowances shall be shown as fortnightly allowances.

TOWN PER WEEK

Agnew $16.60
Argyle $43.50
Balladonia $16.60
Barrow Island $28.30
Boulder $6.90
Broome $26.50
Bullfinch $7.80
Carnarvon $13.50
Cockatoo Island $29.10
Coolgardie $6.90
Cue $16.90
Dampier $23.00
Denham $13.50
Derby $27.50
Esperance $5.00
Eucla $18.50
Exmouth $23.90
Fitzroy Crossing $33.30
Goldsworthy $14.80
Halls Creek $38.10
Kalbarri $5.70
Kalgoorlie $6.90
Kambalda $6.90
Karratha $27.30
Koolan Island $29.10
Koolyanobbing $7.80
Kununurra $43.50
Laverton $16.80
Learmonth $23.90
Leinster $16.60
Leonora $16.80
Madura $17.60
Marble Bar $41.70
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TOWN PER WEEK

Meekatharra $14.60
Mount Magnet $18.10
Mundrabilla $18.10
Newman $15.90
Norseman $14.20
Nullagine $41.60
Onslow $28.30
Pannawonica $21.50
Paraburdoo $21.30
Port Hedland $22.80
Ravensthorpe $8.80
Roebourne $31.40
Sandstone $16.60
Shark Bay $13.50
Shay Gap $14.80
Southern Cross $7.80
Telfer $38.60
Teutonic Bore $16.60
Tom Price $21.30
Whim Creek $27.10
Wickham $26.30
Wiluna $16.80
Wittenoom $36.90
Wyndham $41.00

(2) Except as provided in subclause (3) of this clause, an employee who has-
(a) A dependent shall be paid double the allowance described in subclause (1) of this clause.
(b) A partial dependent shall be paid the allowance prescribed in subclause (1) of this clause plus the difference

between that rate and the amount such partial dependent is receiving by way of a district or location allowance.
(3) Where an employee

(a) Is provided with board and lodging by their employer, free of charge; or
(b) Is provided with an allowance in lieu of board and lodging by virtue of the Award or an Order or Agreement

made pursuant to the Act,
such employee shall be paid 66⅔per cent of the allowances prescribed in subclause (1) of this clause.
The provisions of paragraph (b) of this subclause shall have effect on and from the 24th day of July 1990.

(4) Subject to subclause (2) of this clause, junior employees, casual employees, part time employees, apprentices receiving
less than adult rate and employees employed for less than a full week shall receive that proportion of the location
allowance as equates with the proportion that their wage for ordinary hours that week is to the adult rate for the work
performed.

(5) Where an employee is on annual leave or receives payment in lieu of annual leave they shall be paid for the period of
such leave the location allowance to which the employee would ordinarily be entitled.

(6) Where an employee is on long service leave or other approved leave with pay (other than annual leave) they shall only be
paid location allowance for the period of such leave the employee remains in the location in which they are employed.

(7) For the purposes of this clause�
(a) �Dependent� shall mean�

(i) A spouse or de-facto spouse; or
(ii) A child where there is no spouse or de facto spouse;
who does not receive a location allowance or who, if in receipt of a salary or wage package, receives no
consideration for which the location allowance is payable pursuant to the provisions of this clause.

(b) �Partial Dependant� shall mean a �dependant� as prescribed in paragraph (a) of this subclause who receives a
location allowance which is less than the location allowance prescribed in subclause (1) of this clause or who, if
in receipt of a salary or wage package, receives less than a full consideration for which the location allowance is
payable pursuant to the provisions of this clause.

(8) Where an employee is employed in a town or location not specified in this clause the allowance payable for the purpose
of subclause (1) of this clause shall be such amount as may be agreed between Australian Mines and Metals Association,
the Chamber of Commence and Industry of Western Australian and the Trades and Labor Council of Western Australia
or, failing such agreement, as may be determined by the Commission.

(9) Subject to the making of a General Order pursuant to s.50 of the Act, that part of each location allowance representing
prices shall be varied from the beginning of the first pay period commencing on or after the 1st day in July of each year in
accordance with the annual percentage change in the Consumer Price Index (excluding housing), for Perth measured to
the end of the immediately preceding March quarter, the calculation to be taken to the nearest ten cents.
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21. Clause 23. � Holidays and Annual Leave:  Delete this title and clause and insert in lieu thereof the following�
23. � PUBLIC HOLIDAYS AND ANNUAL LEAVE

(1) (a) The following days or the days observed in lieu shall, subject to this subclause and to paragraph (b) of
subclause (1) of Clause 12. - Overtime of this Award, be allowed as holidays without deduction of pay,
namely�
New Year�s Day, Australia Day, Good Friday, Easter Monday, Anzac day, Labour Day, Foundation Day,
Sovereign�s Birthday, Christmas Day and Boxing Day.
Provided that another day may be taken as a holiday by arrangement between the parties concerned in lieu of
any of the days named in this subclause.
Provided further that for an employee employed north of the 26th parallel of south latitude or outside of the
south west land division, Australia Day, Easter Monday, Foundation Day, Sovereign�s Birthday and Boxing
Day shall not be holidays but in lieu thereof shall be added one week to the annual leave to which the employee
is entitled under this clause.

(b) When any of the days mentioned in paragraph (a) hereof falls on a Saturday or a Sunday the holiday shall be
observed on the next succeeding Monday and when Boxing Day falls on a Sunday or a Monday the holiday
shall be observed on the next succeeding Tuesday. In each case the substituted day shall be a holiday without
deduction of pay and the day for which it is substituted shall not be a holiday.

(c) An employee (other than a casual employee) who has been employed for at least three consecutive months and
whose services are terminated by the employer through no fault of the employee within seven days of the
observance of any of the holidays referred to in paragraph (a) of this subclause shall be paid for eight hours at
the ordinary rate of wage as prescribed in this award for that holiday.

(d) Where an employee is absent from their employment on the working day before or the working day after a
public holiday without reasonable excuse or without the consent of the employer, the employee shall not be
entitled to payment for such holiday.

(2) On any public holiday not prescribed as a holiday under this award, the employer�s establishment or place of business
may be closed, in which case an employee need not present themselves for duty and payment may be deducted, but if
work be done, ordinary rates of pay shall apply.

(3) (a) Except as hereinafter provided, a period of four consecutive weeks leave with payment as prescribed in
paragraph (b) shall be allowed annually to an employee by the employer after a period of twelve months
continuous service with that employer.

(b) (i) An employee before going on leave shall be paid the wages they would have received in respect of the
ordinary time the employee would have worked had they not been on leave during the relevant period.

(ii) Subject to paragraph (c) hereof, an employee shall, where applicable, have the amount of wages to be
received for annual leave calculated at the rate applicable to the employee as prescribed in the First
Schedule to this award and the allowances prescribed by Clause 22. - Location Allowances of the
award.

(c) In addition to the payment prescribed in paragraph (b) hereof an employee shall receive a 17.5% loading
calculated on the rate of wage prescribed by that paragraph.

(d) The loading prescribed by paragraph (c) of this subclause shall apply to proportionate leave on termination
except in the case of an employee whose services are terminated by the employer for misconduct.

(4) If any award holiday falls within an employee�s period of annual leave and is observed on a day which in the case of that
employee would have been an ordinary working day there shall be added to that period one day being an ordinary
working day for each such holiday observed as aforesaid.

(5) (a) If after one week�s continuous service in any qualifying twelve monthly period an employee (other than a
casual employee) lawfully leaves their employment, or their employment is terminated by the employer through
no fault of the employee, the employee shall be paid 2.923 hours pay at the rate of wage prescribed in
paragraph (b) of this subclause in respect of each completed week of continuous service.

(b) An employee whose employment terminates after they have completed a twelve monthly qualifying period and
who has not been allowed the leave prescribed under this Clause in respect of that qualifying period shall be
given payment as prescribed in paragraphs (b) and (c) of subclause (3) of this Clause in lieu of that leave or, in
a case to which subclauses (8), (9) or (10) of this Clause applies, in lieu of so much of that leave as has not been
allowed unless
(i) The employee has been justifiably dismissed for misconduct; and
(ii) The misconduct for which the employee has been dismissed occurred prior to the completion of that

qualifying period.
(c) The provisions of paragraph (a) hereof do not apply to the employees of any employer to whom the Third

Schedule - 38 Hour Week Provisions applies.
(6) Any time in respect of which an employee is absent from work, except time for which they are entitled to claim worker�s

compensation to a maximum of two weeks in any year or entitled to claim sick pay or time spent on holidays or annual
leave as prescribed by this award, shall not count for the purpose of determining their right to annual leave.

(7) In the event of an employee being employed by an employer for portion only of a year, the employee shall only be
entitled, subject to subclause (6) of this Clause, to such leave on full pay as is proportionate to their length of service
during that period with such employer and, if such leave is not equal to the leave given to the other employees, they shall
not be entitled to work or pay whilst the other employees of such employer are on leave on full pay.

(8) Annual leave shall be given and taken in one or two continuous periods. If the annual leave is given in two continuous
periods then one of those two periods must be at least three consecutive weeks. Provided that if the employer and an
employee so agree, then the employee�s annual leave entitlement may be given and taken in two separate periods, neither
of which is of at least three consecutive weeks, or in three separate periods.

(9) Where an employer closes down the business, or a section or a job, for the purpose of allowing annual leave to all or bulk
of the employees in the business, or section or sections concerned, the following provisions shall apply:
(a) An employer may by giving not less than one month�s notice of the intention so to do, stand off for the duration

of the close down all employees in the business or section or sections concerned.
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(b) An employer may close down the business for one or two separate periods for the purpose of granting annual
leave in accordance with this subclause. If the employer closes down the business in two separate periods one
of those periods shall be for a period of at least three consecutive weeks. Provided that where the majority of
the employees in the business or section or sections concerned agree, the employer may close down the
business in accordance with this subclause in two separate periods neither of which is of at least three
consecutive weeks, or in three separate periods. In such cases the employer shall advise the employees
concerned of the proposed date of each close-down before asking them for their agreement.

(10) (a) An employer may close down the business or a section or sections thereof for a period of at least three
consecutive weeks and grant the balance of the annual leave due to an employee in one continuous period in
accordance with a roster.

(b) An employer may close down the business, or a section or sections thereof for a period of less than three
consecutive weeks and allow the balance of the annual leave due to an employee in one or two continuous
periods, either of which may be in accordance with a roster. In such a case the granting and taking of annual
leave shall be subject to the agreement of the employer and the majority of the employees in the business, or a
section or sections thereof respectively and before asking the employees concerned for their agreement, the
employer shall advise them of the proposed date of the close-down or close-downs and the details of the annual
leave roster.

(11) The provisions of this Clause shall not apply to casual employees.
22. Clause 24. � Absence Through Sickness: Delete this title and clause and insert in lieu thereof the following�

24. � SICK LEAVE
(1) (a) An employee who is unable to attend or remain at their place of employment during the ordinary hours of work

by reason of personal ill health or injury shall be entitled to payment during such absence in accordance with
the provisions of this Clause.
(i) Employee who actually works 38 ordinary hours each week�

An employee whose ordinary hours of work are arranged in accordance with placitum (i) or (ii) of
subclause (2)(a) of Clause 11. - Hours so that the employee actually works 38 ordinary hours each
week shall be entitled to payment during such absence for the actual ordinary hours absent.

(ii) Employee who works an average of 38 ordinary hours each week�
An employee whose ordinary hours of work are arranged in accordance with placitum (iii) or (iv) of
subclause (2)(a) of Clause 11. - Hours so that the employee works an average of 38 ordinary hours
each week during a particular work cycle shall be entitled to pay during such absence calculated as
follows�

duration of absence x appropriate weekly rate
ordinary hours normally 5
worked that day

An employee shall not be entitled to claim payment for personal ill health or injury nor will their sick
leave entitlement be reduced if such ill health or injury occurs on the week day the employee is to take
off duty in accordance with placitum (iii) or (iv) of subclause (2)(a) of Clause 11. - Hours.

(b) Notwithstanding the provisions of paragraph (a) of this subclause an employer may adopt an alternative method
of payment of sick leave entitlements where the employer and the majority of the employees so agree.

(c) Entitlement to payment shall accrue at the rate of one twenty-fourth of a week for each completed week of
service with the employer.

(d) If in the first or successive years of service with the employer an employee is absent on the ground of personal
ill health or injury for a period longer than their entitlement to paid sick leave, payment may be adjusted at the
end of that year of service, or at the time the employee�s services terminate, if before the end of that year of
service, to the extent that the employee has become entitled to further paid sick leave during that year of
service.

(2) The unused portions of the entitlement to paid sick leave in any one year shall accumulate from year to year and subject
to this Clause may be claimed by the employee if the absence by reason of personal ill health or injury exceeds the period
for which entitlement has accrued during the year at the time of the absence. Provided that an employee shall not be
entitled to claim payment for any period exceeding ten weeks in any one year of service.

(3) To be entitled to payment in accordance with this Clause the employee shall as soon as reasonably practicable advise the
employer of their inability to attend for work, the nature of their illness or injury and the estimated duration of the
absence. Provided that such advice, other than in extraordinary circumstances shall be given to the employer within
24 hours of the commencement of the absence.

(4) The provisions of this Clause do not apply to an employee who fails to produce a certificate from a medical practitioner
dated at the time of the absence or who fails to supply such other proof of the illness or injury as the employer may
reasonably require provided that the employee shall not be required to produce a certificate from a medical practitioner
with respect to absences of two days or less unless after two such absences in any year of service the employer requests in
writing that the next and subsequent absences in that year if any, shall be accompanied by such certificate.

(5) (a) Subject to the provisions of this subclause, the provisions of this Clause apply to an employee who suffers
personal ill health or injury during the time when the employee is absent on annual leave and an employee may
apply for and the employer shall grant paid sick leave in place of paid annual leave.

(b) Application for replacement shall be made within seven days of resuming work and then only if the employee
was confined to their place of residence or a hospital as a result of their personal ill health or injury for a period
of seven consecutive days or more and the employee produces a certificate from a registered medical
practitioner that they were so confined. Provided that the provisions of this paragraph do not relieve the
employee of the obligation to advise the employer in accordance with subclause (3) of this Clause if the
employee is unable to attend for work on the working day next following their annual leave.

(c) Replacement of paid annual leave by paid sick leave shall not exceed the period of paid sick leave to which the
employee was entitled at the time they proceeded on annual leave and shall not be made with respect to
fractions of a day.
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(d) Where paid sick leave has been granted by the employer in accordance with paragraphs (a), (b) and (c) of this
subclause, that portion of the annual leave equivalent to the paid sick leave is hereby replaced by the paid sick
leave and the replaced annual leave may be taken at another time mutually agreed to by the employer and the
employee or, failing agreement, shall be added to the employee�s next period of annual leave or, if termination
occurs before then, be paid for in accordance with the provisions of Clause 23. � Public Holidays and Annual
Leave.

(e) Payment for replaced annual leave shall be at the rate of wage applicable at the time the leave is subsequently
taken provided that the annual leave loading prescribed in Clause 23. � Public Holidays and Annual Leave shall
be deemed to have been paid with respect to the replaced annual leave.

(6) Where a business has been transmitted from one employer to another and the employee�s service has been deemed
continuous in accordance with subclause (3) of Clause 2 of the Long Service Leave provisions in Clause 26. - Long
Service Leave, the paid sick leave standing to the credit of the employee at the date of transmission from service with the
transmittor shall stand to the credit of the employee at the commencement of service with the transmittee and may be
claimed in accordance with the provisions of this Clause.

(7) The provisions of this Clause with respect to payment do not apply to employees who are entitled to payment under the
Workers� Compensation and Rehabilitation Act 1981 nor to employees whose injury or illness is the result of the
employee�s own misconduct.

(8) The provisions of this Clause do not apply to casual employees.

23. Clause 25. � Bereavement Leave: Delete this clause and insert in lieu thereof the following�
 (1) An employee shall on the death of�

(a) Spouse or de facto spouse;
(b) Child, or step child or child-in-law
(c) Parent, step parent or parent-in-law;
(d) Sibling, step sibling or sibling-in-law;
(e) Grandparent, step grandparent;
(f) Any person, who immediately before that persons death, lived with the employee as a member of the

employee�s family
is entitled to paid bereavement leave of up to two days, which do not have to be consecutive.

(2) Evidence of entitlement to bereavement leave that would satisfy a reasonable person is to be furnished to the employer.
(3) Payment in respect of bereavement leave is to be made only where the employee would have been on duty and shall not

be granted in the case where the employee concerned would have been off duty in accordance with the employee�s roster,
or on long service leave, annual leave, sick leave, worker�s compensation, leave without pay or on a public holiday.

24. Clause 26. � Long Service Leave: Delete this clause and insert in lieu thereof the following�
Standard Provisions - (As Consolidated at a Hearing before the Commission in Court Session on 15 December 1977)*

1.�Right to Leave.
A worker shall, as herein provided, be entitled to leave with pay in respect of long service.

2.�Long Service.
(1) The long service which shall entitle a worker to such leave shall, subject as herein provided, be continuous service with

one and the same employer.
(2) Such service shall include service prior to the 1st day of April 1958, if it continued until such time but only to the extent

of the last 20 completed years of continuous service.
(3)           (a) Where a business has, whether before or after the coming into operation hereof, been transmitted from an

employer (herein called �the transmittor�) to another employer (herein called �the transmittee�) and a worker
who at the time of such transmission was an employee of the transmittor in that business becomes an employee
of the transmittee the period of the continuous service which the worker has had with the transmittor, (including
any such service with any prior transmittor shall be deemed to be service of the worker with the transmittee.

(b) In this subclause �transmission� includes transfer, conveyance, assignment or succession whether voluntary or
by agreement or by operation of law and �transmitted� has a corresponding meaning.

(4) Where, over a continuous period, a worker has been employed by two or more companies each of which is a related
company within the meaning of section 6 of the Companies Act 1961 the period of the continuous service which the
worker has had with each of those companies shall be deemed to be service of the worker with the company by whom he
is last employed.

Section 6 reads�
(1) For the purposes of this Act, a corporation shall, subject to the provisions of subsection (3) of this section, be

deemed to be a subsidiary of another corporation, if,
(a) that other corporation�

(i) controls the composition of the board of directors of the first mentioned corporation;
(ii) controls more than half of the voting power in the first mentioned corporation; or
(iii) holds more than half of the issued share capital of the first mentioned corporation

excluding any part thereof which carries no right to participate beyond a specified amount
in a distribution of either profits or capital; or

(b) the first mentioned corporation is a subsidiary of any corporation which is that other corporation�s
subsidiary.
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(2) For the purpose of subsection (1) of this section, the composition of a corporation�s board of directors shall be
deemed to be controlled by another corporation if that other corporation by the exercise of some power
exercisable by it without the consent or concurrence of any other person can appoint or remove all or a
majority of the directors; and for the purposes of this provision that other corporation shall be deemed to have
power to make such an appointment if�
(a) a person cannot be appointed as a director without the exercise in his favour by that other

corporation of such power; or
(b) a person�s appointment as a director follows necessarily from his being a director or other officer of

that other corporation.
(3) In determining whether one corporation is subsidiary of another corporation�

(a) any shares held or power exercisable by that other corporation in a fiduciary capacity shall be
treated as not held or exercisable by it;

(b) subject to paragraphs (c) and (d) of this subsection, any shares held or power exercisable�
(i) by any person as a nominee for that other corporation (except where that other corporation

is concerned only in a fiduciary capacity); or
(ii) by, or by a nominee for, a subsidiary of that other corporation, not being a subsidiary

which is concerned only in a fiduciary capacity, 
(iii) shall be treated as held or exercisable by that other corporation;

(c) any shares held or power exercisable by any person by virtue of the provisions of any debentures of
the first mentioned corporation or of a trust deed for securing any issue of such debentures shall be
disregarded; and

(d) any shares held or power exercisable by, or by a nominee for, that other corporation or its subsidiary
(not being held or exercisable as mentioned in paragraph (c) of this subsection) shall be treated as
not held or exercisable by that other corporation if the ordinary business of that other corporation or
its subsidiary, as the case may be, includes the lending of money and the shares are held or power is
so exercisable by way of security only for the purposes of a transaction entered into in the ordinary
course of that business.

(4) A reference in this Act to the holding company of a company or other corporation shall be read as a reference
to a corporation of which that last mentioned company or corporation is a subsidiary.

(5) Where a corporation�
(a) is the holding company of another corporation;
(b) is a subsidiary of another corporation;
(c) is a subsidiary of the holding company of another corporation, that first mentioned corporation and

that other corporation shall for the purposes of this Act be deemed to be related to each other.
(5) Such service shall include�

(a) Any period of absence from duty on any annual leave or long service leave;
(b) Any period of absence from duty necessitated by sickness of or injury to the worker but only to the extent of

15 working days in any year of his employment;
(c) Any period following any termination of the employment by the employer if such termination has been made

merely with the intention of avoiding obligations hereunder in respect of long service leave or obligations under
any award in respect of annual leave;

(d) any period during which the service of the worker was or is interrupted by service�
(i) as a member of the Naval, Military or Air Forces of the Commonwealth of Australia other than as a

member of the British Commonwealth Occupation Forces in Japan and other than as a member of the
Permanent Forces of the Commonwealth of Australia except in the circumstances referred to in
section 31 (2) of the Defence Act 1903-1956, and except in Korea or Malaya after 26 June 1950;

(ii) as a member of the Civil Construction Corps established under the National Security Act 1939-1946;
(iii) in any of the Armed Forces under the National Service Act 1951 (as amended).

Provided that the worker as soon as reasonably practicable on the completion of any such service resumed or resumes
employment with the employer by whom he was employed immediately before the commencement of such service.

(6) Service shall be deemed to be continuous notwithstanding�
(a) the transmission of a business as referred to in paragraph (3) of this subclause;
(b) the employment with related companies as referred to in paragraph (4) of this subclause;
(c) any interruption of a class referred to in paragraph (5) of this subclause;
(d) any absence from duty authorised by the employer;
(e) any standing down of a worker in accordance with the provisions of an award, industrial agreement, order or

determination under either Commonwealth or State law;
(f) any absence from duty arising directly or indirectly from an industrial dispute if the worker returns to work in

accordance with the terms of settlement of the dispute;
(g) any termination of the employment by the employer on any ground other than slackness of trade if the worker

be re-employed by the same employer within a period not exceeding two months from the date of such
termination;

(h) any termination of the employment by the employer on the ground of slackness of trade if the worker is
reemployed by the same employer within a period not exceeding six months from the date of such termination;

(i) any reasonable absence of the worker on legitimate union business in respect of which he has requested and
been refused leave;

(j) any absence from duty after the coming into operation of this clause by reason of any cause not specified in this
clause unless the employer, during the absence or within 14 days of the termination of the absence notifies the
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worker in writing that such absence will be regarded as having broken the continuity of service, which notice
may be given by delivery to the worker personally or by posting it by registered mail to his last recorded
address, in which case it shall be deemed to have reached him in due course of post.

Provided that the period of absence from duty or the period of any interruption referred to in placita (d) to (j) inclusive of
this paragraph shall not (except as set out in paragraph (5) of this subclause) count as service.

3.�Period of Leave.
(1) The leave to which a worker shall be entitled or deemed to be entitled shall be as provided in this subclause.
(2) Subject to the provisions of paragraphs (5) and (6) of this subclause�

Where a worker has completed at least 15 years� service the amount of leave shall be�
(a) In respect of 15 years� service so completed�13 weeks� leave;
(b) in respect of each 10 years� service completed after such 15 years�eight and two-thirds weeks� leave;
(c) on the termination of the worker�s employment�

(i) by his death;
(ii) in any circumstances otherwise than by his employer for serious misconduct;
in respect of the number of years� service with the employer completed since he last became entitled to an
amount of long service leave, a proportionate amount on the basis of 13 weeks for 15 years� service.

(3) Subject to the provisions of paragraph (6) of this subclause, where a worker has completed at least 10 years� service but
less than 15 years� service since its commencement and his employment is terminated�

(i) by his death; or
(ii) in any circumstances, otherwise than by his employer for serious misconduct; the amount of leave

shall be such proportion of 13 weeks� leave as the number of completed years of such service bears to
15 years

(4) In the cases to which paragraphs (2) (c) and (3) of this subclause apply the worker shall be deemed to have been entitled
to and to have commenced leave immediately prior to such termination.

(5) A worker whose service with an employer commenced before 1 October 1964, and whose service would entitle him to
long service leave under this clause shall be entitled to leave calculated on the following basis:�
(a) For each completed year of service commencing before 1 October 1964, an amount of leave calculated on the

basis of 13 weeks� leave for 20 years� service and
(b) for each completed year of service commencing on or after 1 October 1964, an amount of leave calculated on

the basis of 13 weeks� leave for 15 years� service.
Provided that such worker shall not be entitled to long service leave until his completed years of service entitle him to the
amount of long service leave prescribed in either paragraph (2) (a) or paragraph (2) (b) of this subclause as the case may
be.

(6) A worker to whom paragraphs (2) (c) and (3) of this subclause apply whose service with an employer commenced before
1 October 1964, shall be entitled to an amount of long service leave calculated on the following basis�
(a) For each completed year of service commencing before 1 October 1964, an amount of leave calculated on the

basis of 13 weeks� leave for 20 years� service; and
(b) for each completed year of service commencing on or after 1 October 1964, an amount of leave calculated on

the basis of 13 weeks� leave for 15 years� service.

4.�Payment for Period of Leave.
(1) A worker shall, subject to paragraph (3) of this subclause, be entitled to be paid or each week of leave to which he has

become entitled or is deemed to have become entitled the rate of pay applicable to him at the date he commences such
leave.

(2) Such rate of pay shall be the rate applicable to him for the standard weekly hours which are prescribed by this award (or
agreement), but in the case of casuals and part-time workers shall be the rate for the number of hours usually worked up
to but not exceeding the prescribed standard.

(3) Where by agreement between the employer and the worker the commencement of the leave to which the worker is
entitled or any portion thereof is postponed to meet the convenience of the worker, the rate of payment for such leave
shall be at the rate of pay applicable to him at the date of accrual, or, if so agreed, at the rate of pay applicable at the date
he commences such leave.

(4) The rate of pay�
(a) shall include any deductions from wages for board and/or lodging or the like which is not provided and taken

during the period of leave;
(b) shall not include shift premiums, overtime, penalty rates, special rates, disability allowances, fares and

travelling allowances or the like.
(5) In the case of workers employed on piece or bonus work or any other system of payment by results the rate of pay shall

be calculated by averaging the workers� rate of pay for each week over the previous three monthly period.

5.�Taking Leave.
(1) In a case to which placita (a) and (b) of paragraph (2) of subclause (3) apply:�

(a) Leave shall be granted and taken as soon as reasonably practicable after the right thereto accrues due or at such
time or times as may be agreed between the employer and the worker or in the absence of such agreement at
such time or times as may be determined by the Special Board of Reference having regard to the needs of the
employer�s establishment and the worker�s circumstances.

(b) Except where the time for taking leave is agreed to by the employer and the worker or determined by the
Special Board of Reference the employer shall give to a worker at least one month�s notice of the date from
which his leave is to be taken.
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(c) Leave may be granted and taken in one continuous period or if the employer and the worker so agree in not
more than three separate periods in respect of the first 13 weeks� entitlement and in not more than two separate
periods in respect of any subsequent period of entitlement.

(d) Any leave shall be inclusive of any public holidays specified in this award (or agreement) occurring during the
period when the leave is taken but shall not be inclusive of any annual leave.

(e) Payment shall be made in one of the following ways:�

(i) In full before the worker goes on leave;

(ii) at the same time as his wages would have been paid to him if the worker had remained at work, in which case
payment shall, if the worker in writing so requires, be made by cheque posted to an address specified by the
worker; or

(iii) in any other way agreed between the employer and the worker.

(f) No worker shall, during any period when he is on leave, engage in any employment for hire or reward in
substitution for the employment from which he is on leave, and if a worker breaches this provision he shall
thereupon forfeit his right to leave hereunder in respect of the unexpired period of leave upon which he has
entered, and the employer shall be entitled to withhold any further payment in respect of the period and to
reclaim any payments already made on account of such period of leave.

(2) In the case to which paragraph (2)(c) or paragraph (3) of subclause (3) applies and in any case in which the employment
of the worker who has become entitled to leave hereunder is terminated before such leave is taken or fully taken the
employer shall, upon termination of his employment otherwise than by death pay to the worker, and upon termination of
employment by death pay to the personal representative of the worker upon request by the personal representative, a sum
equivalent to the amount which would have been payable in respect of the period of leave to which he is entitled to
deemed to have been entitled and which would have been taken but for such termination. Such payment shall be deemed
to have satisfied the obligation of the employer in respect of leave hereunder.

6.�Granting Leave in Advance and Benefits to be Brought into Account.
(1) Any employer may by agreement with a worker allow leave to such a worker before the right thereto has accrued due, but

where leave is taken in such case the worker shall not become entitled to any further leave hereunder in respect of any
period until after the expiration of the period in respect of which such leave had been taken before it accrued due.

(2) Where leave has been granted to a worker pursuant to the preceding paragraph before the right thereto has accrued due,
and the employment subsequently is terminated, the employer may deduct from whatever remuneration is payable upon
the termination of the employment such amount as represents payment for any period for which the worker has been
granted long service leave to which he was not at the date of termination of his employment or prior thereto entitled.

(3) Any leave in the nature of long service leave or payment in lieu thereof under a State Law or a long service leave scheme
not under the provisions hereof granted to a worker by his employer in respect of any period of service with the employer
shall be taken into account whether the same is granted before or after the coming into operation hereof and shall be
deemed to have been taken and granted hereunder in the case of leave with pay to the extent of the period of such leave
and in the case of payment in lieu thereof to the extent of a period of leave with pay equivalent thereof of the entitlement
of the worker hereunder.

7.�Records to be Kept.
(1) Each employer shall during the employment and for a period of 12 months thereafter, or in the case of termination by

death of the worker for a period of three years thereafter, keep a record from which can be readily ascertained the name of
each worker, and his occupation, the date of the commencement of his employment and his entitlement to long service
leave and any leave which may have been granted to him or in respect of which payment may have been made hereunder.

(2) Such record shall be open for inspection in the manner and circumstances prescribed by this award (or agreement) with
respect to the time and wages record.

8.�Special Board of Reference.
(1) There shall be constituted a Special Board of Reference for the purpose hereof to which all disputes and matters arising

hereunder shall be referred and the Board shall determine all such disputes and matters.
(2) There shall be assigned to such Board the functions of�

(a) the settlement of disputes of any matters arising hereunder;
(b) the determination of such matters as are specifically assigned to it hereunder.

(3) The Board of Reference shall consist of one representative or substitute therefor nominated from time to time by the
Confederation of Western Australian Industry (Incorporated) and one representative or substitute nominated from time to
time by the Trades and Labor Council of Western Australia together with a chairman to be mutually agreed upon by the
organisations named in this paragraph.

9.�State Law.
(1) The provisions of any State Law to the extent to which they have before the coming into operation hereof conferred an

accrued right on a worker to be granted a period of long service leave in respect of a completed period of 15 or more
years� service or employment or an accrued right on a worker or his personal representative to payment in respect of long
service leave shall not be affected hereby and shall not be deemed to be inconsistent with the provisions hereof.

(2) The entitlement of any such worker to leave in respect of a period of service with the employer completed after the period
in respect of which the long service leave referred to in paragraph (1) of this subclause accrued due shall be in accordance
herewith.

(3) Subject to paragraphs (1) and (2) of this subclause the entitlement to leave hereunder shall be in substitution for and
satisfaction of any long service leave to which the worker may be entitled in respect of employment of the worker by the
employer.

(4) An employer who under any State Law with regard to long service leave is exempted from the provisions of that law as at
1 April 1958, shall in respect of the workers covered by such exemptions be exempt from the provisions hereof.
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10.�Exemptions.
The Special Board of Reference may subject to such conditions as it thinks fit exempt any employer from the provisions hereof in
respect of its employees where there is an existing or prospective long service scheme which in its opinion, is, viewed as a whole,
more favourable for the whole of the employees of that employer than the provision hereof.
*Editor�s Note.

The Judgment and General Order as prescribed by section 94A was published in 58 WAIG Part 1 Subpart 2 at Page 116.
There was no Schedule of Exemptions.

NOTE: Employees working in the Construction Industry are bound by the provisions of the Construction Industry Portable Long
Service Leave Act 1985.

25. Clause 27. � Grievance Procedure and Special Allowance: Delete this clause and insert in lieu thereof the
following�

(1) In order to settle disputes, including those arising through demarcation and safety issues, and prevent lost time due to
direct action (strikes, bans, etc.) the following procedure shall be observed�
(a) In the case of demarcation or safety dispute, an employee may be transferred to work in any area of the site not

affected by the condition giving rise to the dispute.
An employee may be transferred from one site to another site not so affected.

(b) Any grievance, dispute or claim shall in the first instance be raised at site level with the
foreperson/supervisor/manager etc., as appropriate.

(c) In the event a matter is unresolved at site level the matter shall immediately be raised at company level by the
shop steward or Union official involved.

(d) If the matter is still not resolved between the Union official and the senior company representative the matter
shall, within 24 hours (or the next ordinary working day), be notified to the Disputes Committee as described
hereunder, or the Western Australian Industrial Commission, for conference under Section 44 of the Industrial
Arbitration Act.

(2) (a) The Disputes Committee shall consist of a representative of the Electrical Contractor�s Association of W.A. or,
if the employer concerned so elects, a person nominated by that employer and a representative of the
Communications, Electrical, Electronic, Energy, Information, Postal, Plumbing and Allied Workers Union of
Australia, Engineering and Electrical Division, WA Branch, neither of whom shall be directly involved in the
grievance, dispute or claim. Such representatives shall convene a meeting of the disputing parties in an
endeavour by the process of consultation and conciliation to resolve the dispute without recourse to direct
action.

(b) The parties recognise the need for greater effort on both sides to achieve improved industrial relations and agree
to continue conciliation at senior level of the Union and the industry to achieve this end.

(3) (a) Subject to paragraph (e) of this subclause, a special allowance of $24.11 per week shall be paid as a flat amount
each week except where direct action takes place.

(b) Provided that a general combined union meeting called by the Unions W.A., or any absence declared by the
Commission under Section 44 as being an authorised absence, shall not be regarded as non-adherence to the
disputes procedure Clause or affect the payment of this allowance.

(c) In the event of the need for a meeting not covered by the circumstances outlined by the above, a Union Official
shall give 24 hours� notice to the employer and the reason for the meeting and $24.11 shall be paid.

(d) Any time which an employee is absent from work on annual leave, public holidays, bereavement leave or paid
sick leave shall not affect the payment of this allowance.

(e) An apprentice shall be paid a percentage of $24.11 being the percentage which appears against their year of
apprenticeship set out in subclause (4) of the First Schedule - Wages.

(4) (a) This subclause is inserted into this award/industrial agreement as a result of legislation which came into effect
on 16 January 1996 (Industrial Relations Legislation Amendment and Repeal Act 1995) and further varied by
legislation which came into effect on 23 May 1997 (Labour Relations Legislation Amendment Act 1997).

(b) Any question, dispute or difficulty arising under this award shall be subject to dispute resolution procedures
currently applying.

(c) Any settlement reached which is contrary to the terms of this award shall not have effect unless and until that
conflict is resolved.

(d) Any matter not settled may be referred to the Western Australian Industrial Relations Commission at any time
provided that with effect from 22 November 1997 it is required that persons involved in the question, dispute or
difficulty shall confer among themselves and make reasonable attempts to resolve questions, disputes or
difficulties before taking those matters to the Commission.

26. Clause 30. � Special Provisions � Western Power Corporation: Delete this clause and insert in lieu thereof the
following�

(1) This Clause shall apply to any employee who is engaged on construction work being carried out for the Western Power
Corporation at Kwinana or Muja.

(2) In addition to the wage otherwise payable to an employee pursuant to the provisions of this award an employee (other
than an apprentice) shall be paid�
(a) $1.65 per hour for each hour worked if employed at Muja;
(b) $1.00 per hour for each hour worked if employed at Kwinana;

(3) (a) An employee to whom Clause 20. - Allowance for Travelling and Employment in Construction Work applies
and who is engaged on construction work at Muja shall be paid�
(i) An allowance of $13.30 per day if the employee resides within a radius of 50 kilometres from the

Muja Power Station;
(ii) An allowance of $35.95 per day if the employee resides outside that radius;
in lieu of the allowance prescribed in the said Clause.
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(b) Where transport to and from the job is supplied by the employer from and to a place mutually agreed upon
between the employer and the employee half the above rates shall be paid provided that the conveyance used
for such transport is equipped with suitable seating and weather proof covering.

(4) In addition to the allowance payable pursuant to subclause (6) of Clause 21. - Distant Work of this award an employee to
whom that Clause applies shall be paid $22.55 on each occasion upon which the employee returns home at the weekend
but only if�
(a) The employee has completed three months continuous service with the employer;
(b) The employee is not required for work during the weekend;
(c) The employee returns to the job on the first working day following the weekend;
(d) The employer does not provide or offer to provide suitable transport;
and such payment shall be deemed to compensate for a periodical return home at the employer�s expense.

(5) An employee to whom Clause 21. - Distant Work of this award applied and who proceeds to construction work at Muja
from their home where located within a radius of 50 kilometres from the General Post Office, Perth�

(a) Shall be paid an amount of $61.05 and for three hours at ordinary rates in lieu of the expenses and payment
prescribed in subclause (3) of the said Clause; and

(b) In lieu of the provisions of subclause (4) of the said Clause, shall be paid $61.05 and for three hours at ordinary
rates when their services terminate if the employee has completed three months continuous service;

and the provisions of subclause (3) and subclause (4) of Clause 21. - Distant Work shall not apply to such an employee.
(6) (a) An employee to whom the provisions of Clause 21. - Distant Work of this Award, applies who work at Muja

and who elects not to live in Construction Camp Accommodation shall, subject to paragraph (b) of this
subclause, be paid a living-out allowance at the rate of $335.60  per week to meet the expenses reasonably
incurred by the employee for board and lodgings.

(b) (i) The allowance prescribed in paragraph (a) shall only apply to an employee while they continue to live
with their spouse (including de facto) in accommodation provided by the employee.

(ii) The accommodation shall be of a reasonable standard.
(iii) The employee shall continue to maintain their original residence.
(iv) The employee shall satisfy the employer, upon request, that their circumstances meet the requirements

of this subclause.
(v) Any dispute as to the application of this Clause shall be subject to discussion between the employer

and the Union and, failing agreement, shall be referred to a Board of Reference for determination.
(c) Provided that the provisions of subclause (6) of Clause 21. - Distant Work of this Award shall not apply.

27. Clause 31. � Seniority on Termination: Delete this clause and insert in lieu thereof the following�
(1) On construction work the termination of a contract of service of an employee shall be subject to the provisions of Clause

7. - Contract of Service and this Clause.
(2) When the contract of service of an employee is to be terminated by reason of the employer�s election to reduce the

number of employees on site in a particular classification, the employer, in selecting the employee to be retrenched, shall
take into account the employee�s length of continuous service, whether on site or elsewhere, in that classification as well
as such other factors thought to be relevant.

(3) (a) Should it be considered that, by reason of the length of service with the employer, an employee has been
unfairly retrenched in being so selected for retrenchment the Union shall advise the employer to that effect
within two ordinary working days of the day upon which the contract of service ended.

(b) The employer shall thereupon discuss the circumstances of the retrenchment with the Union and, in the event of
disagreement, the Commission shall be advised within four ordinary working days of the day upon which the
contract of service ended.

(c) Where, pursuant to paragraph (a) hereof, an employer is advised within two ordinary working days that it is
considered an employee has been unfairly treated and an agreement is reached to that effect, or the Commission
so determines, the employee shall be reinstated in employment without loss of pay.

28. Clause 33. � Union Steward: Delete this clause and insert in lieu thereof the following�
(1) On construction work and except in the case of misconduct, or terminations in accordance with Clause 31. - Seniority on

Termination, an employer who wishes to transfer the services of an employee who is a duly elected Union steward, shall
give two days notice to the Union of such intention.

(2) In the event of disagreement in relation to such transfer or termination the Union shall notify the Commission within
24 hours of the Union having been notified by the employer.

29. Clause 34. � Maternity Leave: Delete this title and clause and insert in lieu thereof the following�
34. � PARENTAL LEAVE

(1) Maternity Leave
(a) Nature of Leave

Maternity leave is unpaid leave
(b) Definitions

For the purposes of this subclause�
(i) �Paternity leave� means leave of the type provided for in subclause (2) of this Clause whether prescribed

in an award or otherwise.
(ii) �Child� means a child of the employee under the age of one year.

(c) Eligibility for Maternity Leave
An employee who becomes pregnant, upon production to the employer of the certificate required by paragraph (d)
hereof, shall be entitled to a period of up to 52 weeks maternity leave provided that such leave shall not extend
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beyond the child�s first birthday. This entitlement shall be reduced by any period of paternity leave taken by the
employee�s spouse in relation to the same child and apart from paternity leave of up to one week at the time of
confinement shall not be taken concurrently with paternity leave, specified in the relevant statutory declaration.
Subject to paragraphs (f) and (i) hereof the period of maternity leave shall be unbroken and shall, immediately
following confinement include a period of six weeks compulsory leave. Notwithstanding the requirement to take
compulsory leave, an employee may request to return to work at any time, subject to the agreement of the employer.
The employee must have had at least 12 months continuous service with the employer immediately preceding the
date upon which she proceeds upon such leave.

(d) Certification
At the time specified in paragraph (e) the employee must produce to the employer;
(i) A certificate from a registered medical practitioner stating that she is pregnant and the expected date of

confinement;
(ii) A statutory declaration stating particulars of any period of paternity leave sought or taken by her spouse

and that for the period of maternity leave she will not engage in any conduct inconsistent with her contract
of employment.

(e) Notice Requirements
(i) An employee shall, not less than ten weeks prior to the presumed date of confinement, produce to the

employer the certification referred to in subparagraph placitum (i) of paragraph (d) above.
(ii) An employee shall give not less than four weeks notice in writing to the employer of the date upon which

she proposes to commence maternity leave stating the period of leave to be taken and shall, at the same
time, produce to the employer the statutory declaration referred to in placitum (ii) of paragraph (d) above.

(iii) The employer by not less than 14 days notice in writing to the employee may require her to commence
maternity leave at any time within the six weeks immediately prior to the presumed date of confinement.

(iv) An employee shall not be in breach of this clause as a consequence of failure to give the specified period
of notice in accordance with placitum (ii) hereof if such failure is occasioned�
(aa) By the confinement occurring earlier than the presumed date, or
(bb) Due to compelling circumstances, it was not reasonably practicable for the employee to

comply; or
(cc) By the employee submitting the application as soon as reasonably practicable before, on or after

the first day of the leave.
(f) Transfer to a Safe Job

Where in the opinion of a registered medical practitioner, illness `or risks arising out of the pregnancy or hazards
connected with the work assigned to the employee make it inadvisable for the employee to continue at her present
work, the employee shall, if the employer deems it practicable, be transferred to a safe job at the rate and on the
conditions attaching to that job until the commencement of maternity leave.
If the transfer to a safe job is not practicable, the employer may, or the employer may require the employee to, take
leave for such period as is certified necessary by a registered medical practitioner. Such leave shall be treated as
maternity leave for the purposes of paragraphs (j), (k), (l) and (m) hereof.

(g) Variation of Period of Maternity Leave
(i) Provided the maximum period of maternity leave does not exceed the period to which the employee is

entitled under paragraph (c) hereof;
(aa) The period of maternity leave may be lengthened once only by the employee giving not less

than 14 days notice in writing stating the period by which the leave is to be lengthened;
(bb) The period may be further lengthened by agreement between the employee and the employer.

(ii) The period of maternity leave may, with the consent of the employer, be shortened by the employee
giving not less than 14 days notice in writing stating the period by which the leave is to be shortened.

(h) Cancellation of Maternity Leave
(i) Maternity leave, applied for but not commenced, shall be cancelled when the pregnancy of a employee

terminates other than by the birth of a living child.
(ii) Where the pregnancy of an employee then on maternity leave terminates other than by the birth of a living

child, it shall be the right of the employee to resume work at a time nominated by the employer which
shall not exceed four weeks from the date of notice in writing by the employee to the employer that she
desires to resume work.

(i) Special Maternity Leave and Sick Leave
(i) Where the pregnancy of an employee not then on maternity leave terminates after 28 weeks other than by

the birth of a living child then�
(aa) She shall be entitled to such period of unpaid leave (to be known as special maternity leave) as

a registered medical practitioner certifies as necessary before her return to work, or
(bb) For illness other than the normal consequences of confinement she shall be entitled, either in

lieu of or in addition to special maternity leave, to such paid sick leave as to which she is then
entitled and which a registered medical practitioner certifies as necessary before her return to
work.

(ii) Where an employee not then on maternity leave suffers illness related to her pregnancy, she may take
such paid sick leave as to which she is then entitled and such further unpaid leave (to be known as special
maternity leave) as a registered practitioner certifies as necessary before her return to work, provided that
the aggregate of paid sick leave, special maternity leave and maternity leave shall not exceed the period to
which the employee is entitled under paragraph (c) hereof.

(iii) For the purposes of paragraph (j), (k) and (l) hereof, maternity leave shall include special maternity leave.
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(iv) An employee returning to work after the completion of a period of leave taken pursuant to this paragraph
shall be entitled to the position which she held immediately before proceeding on such leave or, in the
case of an employee who was transferred to a safe job pursuant to paragraph (f), hereof to the position she
held immediately before such transfer.
Where such position no longer exists but there are other positions available, for which the employee is
qualified for and is capable of performing she shall be entitled to a position as nearly comparable in status
and pay to that of her former position.

(j) Maternity Leave and Other Leave Entitlements
(i) Provided the aggregate of any leave, including leave taken under this subclause, does not exceed the

period to which the employee is entitled under paragraph (c) hereof, an employee may in lieu of or in
conjunction with maternity leave, take any annual leave or long service leave or any part thereof to which
she is entitled.

(ii) Paid sick leave or other paid authorised award absences (excluding annual leave or long service leave),
shall not be available to an employee during her absence on maternity leave.

(k) Effect of Maternity Leave on Employment
Subject to this subclause, irrespective of any award or other provision to the contrary, absence on maternity leave
shall not break the continuity of service of an employee but shall not be taken into account in calculating the period
of service for any purpose of any relevant award or agreement.

(l) Termination of Employment
(i) An employee on maternity leave may terminate her employment at any time during the period of leave by

notice given in accordance with this award.
(ii) The employer shall not terminate the employment of an employee on the ground of her pregnancy or of

her absence on maternity leave, but otherwise the rights of the employer in relation to termination of
employment are not hereby affected.

(m) Return to Work After Maternity Leave
(i) An employee shall confirm her intention of returning to her work by notice in writing to the employer

given not less than four weeks prior to the expiration of her period of maternity leave.
(ii) An employee upon returning to work after maternity leave or the expiration of the notice required by

paragraph (i) hereof, shall be entitled to the position which she held immediately before proceeding on
maternity leave or, in the case of an employee who was transferred to a safe job pursuant to paragraph (f)
hereof, to the position which she held immediately before such transfer or in relation to an employee who
has worked part time during the pregnancy the position she held immediately before commencing such
part time work.
Where such position no longer exists but there are other positions available which the employee is
qualified for and is capable of performing, she shall be entitled to a position as nearly comparable in status
and pay to that of her former position.

(n) Replacement Employees
(i) A replacement employee is an employee specifically engaged as a result of an employee proceeding on

maternity leave.
(ii) Before the employer engages a replacement employee the employer shall inform that person of the

temporary nature of the employment and of the rights of the employee who is being replaced.
(iii) Before the employer engages a person to replace an employee temporarily promoted or transferred in

order to replace an employee exercising her rights under this subclause, the Employer shall inform that
person of the temporary nature of the promotion or transfer and of the rights of the employee who is being
replaced.

(iv) Nothing in this subclause shall be construed as requiring an employer to engage a replacement employee
or to continue to employ the replacement employee beyond the date of return of the employee.

(2) Paternity Leave
(a) Nature of Leave

Paternity leave is unpaid leave
(b) Definitions

For the purposes of this subclause
(i) �Maternity leave� means leave of the type provided for in subclause (1) of this clause and includes special

maternity leave whether prescribed in an award or otherwise.
(ii) �Child� means a child of the employee or the employee�s spouse under the age of one year.
(iii) �Primary care-giver� means a person who assumes the principal role of providing care and attention to a

child.
(c) Eligibility for Paternity Leave

A male employee upon production to the employer of the certification required by paragraph (f) hereof, shall be
entitled to one or two periods of paternity leave, the total of which shall not exceed 52 weeks, in the following
circumstances�
(i) An unbroken period of up to one week at the time of confinement of his spouse;
(ii) A further unbroken period of up to 51 weeks in order to be the primary care-giver of a child provided that

such leave shall not extend beyond the child�s first birthday. This entitlement shall be reduced by any
period of maternity leave taken by the employee�s spouse in relation to the same child and shall not be
taken concurrently with that maternity leave.
The employee must have had at least 12 months continuous service with the employer immediately
preceding the date upon which he proceeds upon either period of leave.



83 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 125

(d) Certification
At the time specified in paragraph (e) the employee must produce to the employer;
(i) A certificate from a registered medical practitioner which names his spouse, states that she is pregnant and

the expected date of confinement or states the date on which the birth took place;
(ii) In relation to any period to be taken under placitum (ii) of paragraph (c) hereof, a statutory declaration

stating:
(aa) He will take that period of paternity leave to become the primary care-giver of a child;
(bb) Particulars of any period of maternity leave sought or taken by his spouse; and
(cc) For the period of paternity leave he will not engage in any conduct inconsistent with his

contract of employment.
(e) Notice Requirements

(i) The employee shall, not less than ten weeks prior to each proposed period of leave, give the employer
notice in writing stating the dates on which he proposes to start and finish the period or periods of leave
and produce the certificate and statutory declaration required in paragraph (d) hereof.

(ii) The employee shall not be in breach of this paragraph as a consequence of failure to give the notice
required in paragraph (a) hereof if such failure is due to�
(aa) The birth occurring earlier than the expected date; or
(bb) The death of the mother of the child; or
(cc) Other compelling circumstances.

(iii) The employee shall immediately notify the employer of any change in the information provided pursuant
to paragraph (d) hereof.

(f) Variation of Period of Paternity Leave
(i) Provided the maximum period of paternity leave does not exceed the period to which the employee is

entitled under paragraph (c) hereof�
(aa) The period of paternity leave provided by placitum (ii) of paragraph (c) may be lengthened

once only by the employee giving not less than 14 days notice in writing stating the period by
which the leave is to be lengthened;

(bb) The period may be further lengthened by agreement between the employer and the employee.
(ii) The period of paternity leave taken under placitum (ii) of paragraph (c) hereof may, with the consent of

the employer be shortened by the employee giving not less than 14 days notice in writing stating the
period by which the leave is to be shortened.

(g) Cancellation of Paternity Leave
(i) Paternity leave, applied for under placitum (ii) of paragraph (c) hereof but not commenced, shall be

cancelled when the pregnancy of the employee�s spouse terminates other than by the birth of a living
child.

(ii) Paternity leave shall terminate within four weeks if the employee ceases to be the child�s primary care
giver, or such other period as agreed between the employee and the employer.

(h) Paternity Leave and Other Leave Entitlements
(i) Provided the aggregate of any leave, including leave taken under this subclause, does not exceed the

period to which the employee is entitled under paragraph (c) hereof, an employee may, in lieu of or in
conjunction with paternity leave, take any annual leave or long service leave or any part thereof to which
he is entitled.

(ii) Paid sick leave or other paid authorised award absences (excluding annual leave or long service leave),
shall not be available to an employee during his absence on paternity leave.

(i) Effect of Paternity Leave on Employment
Subject to this subclause, notwithstanding any award or other provision to the contrary, absence on paternity leave
shall not break the continuity of service of an employee but shall not be taken into account in calculating the period
of service for any purpose of any relevant award or agreement.

(j) Termination of Employment
(i) An employee on paternity leave may terminate his employment at any time during the period of leave by

notice given in accordance with this award.
(ii) The employer shall not terminate the employment of an employee on the ground of his absence on

paternity leave, but otherwise the rights of the employer in relation to termination of employment are not
hereby affected.

(k) Return to Work After Paternity Leave
(i) An employee shall confirm his intention of returning to work by notice in writing to the employer given

not less than four weeks prior to the expiration of the period of paternity leave provided by placitum (ii) of
paragraph (c) hereof.

(ii) An employee, upon returning to work after paternity leave or the expiration of the notice required by
placitum (i) above, shall be entitled to the position which he held immediately before proceeding on
paternity leave or, in relation to an employee who has worked part time under this clause to the position he
held immediately before commencing such part time work.
Where such position no longer exists but there are other positions available which the employee is
qualified for and is capable of performing, he shall be entitled to a position as nearly comparable in status
and pay to that of his former position.

(l) Replacement Employees
(i) A replacement employee is an employee specifically engaged as a result of an employee proceeding on

paternity leave.
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(ii) Before the employer engages a replacement employee the employer shall inform that person of the
temporary nature of the employment and of the rights of the employee who is being replaced.

(iii) Before the employer engages a person to replace an employee temporarily promoted or transferred in
order to replace an employee exercising his rights under this subclause, the employer shall inform that
person of the temporary nature of the promotion or transfer and of the rights of the employee who is being
replaced.

(iv) Nothing in this subclause shall be construed as requiring an employer to engage a replacement employee
or to continue to employ the replacement employee beyond the date of return of the employee.

(3) Adoption Leave
(a) Nature of Leave

Adoption leave is unpaid leave
(b) Definitions

For the purposes of this subclause
(i) �Child� means a person under the age of five years who is placed with the employee for the purposes of

adoption, other than a child or step-child of the employee or of the spouse of the employee or a child who
has previously lived continuously with the employee for a period of six months or more.

(ii) �Relative Adoption� occurs where a child, as defined, is adopted by a grandparent, brother, sister, aunt or
uncle (whether of whole blood or half blood or by marriage).

(iii) �Primary care-giver� means a person who assumes the principal role of providing care and attention to a
child.

(c) Eligibility
An employee, upon production to the employer of the certification required by paragraph (d) hereof, shall be entitled
to one or two periods of adoption leave, the total of which shall not exceed 52 weeks, in the following
circumstances�
(i) An unbroken period of up to three weeks at the time of placement of the child;
(ii) An unbroken period of up to 52 weeks from the time of the child�s placement in order to be the primary

care-giver of a child. This leave shall not extend beyond one year after the placement of the child and shall
not be taken concurrently with adoption leave taken by the employee�s spouse in relation to the same
child. This entitlement of up to 52 weeks shall be reduced by�
(aa) Any period of leave taken pursuant to placitum (i) above; and
(bb) The aggregate of any periods of adoption leave taken or to be taken by the employee�s spouse;

The employee must have had at least 12 months continuous service with the employer
immediately preceding the date upon which he or she proceeds on such leave in either case.

(iii) The entitlement to adoption leave must not overlap with any periods of adoption leave taken by the
employee�s spouse, except an unbroken period of up to three weeks at the time of placement of the child.

(d) Certification
Before taking adoption leave the employee must produce to the employer;
(i) (aa) A statement from an adoption agency or other appropriate body of the presumed date of

placement of the child with the employee for adoption purposes; or
(bb) A statement from the appropriate government authority confirming that the employee is to have

custody of the child pending application for an adoption order.
(ii) in relation to any period to be taken under placitum (ii) of paragraph (3) hereof, a statutory declaration

stating:
(aa) The employee is seeking adoption leave to become the primary care-giver of the child;
(bb) Particulars of any period of adoption leave sought or taken by the employee�s spouse; and
(cc) For the period of adoption leave the employee will not engage in any conduct inconsistent with

his or her contract of employment.
(e) Notice Requirements

(i) Upon receiving notice of approval for adoption purposes, an employee shall notify the employer of such
approval and within two months of such approval shall further notify the employer of the period or
periods of adoption leave the employee proposes to take. In the case of a relative adoption the employee
shall notify as aforesaid upon deciding to take a child into custody pending an application for an adoption
order.

(ii) An employee who commences employment with the employer after the date of approval for adoption
purposes shall notify the employer thereof upon commencing employment and of the period or periods of
adoption leave which the employee proposes to take. Provided that such employee shall not be entitled to
adoption leave unless the employee has not less than 12 months continuous service with the employer
immediately preceding the date upon which he or she proceeds upon such leave.

(iii) An employee shall, as soon as the employee is aware of the presumed date of placement of a child for
adoption purposes but no later than 14 days before such placement, give notice in writing to the employer
of such date, and of the date of the commencement of any period of leave to be taken under placitum (i) of
paragraph (c) hereof.

(iv) An employee shall, ten weeks before the proposed date of commencing any leave to be taken under
placitum (ii) of paragraph (c) hereof, give notice in writing to the Employer of the date of commencing
leave and the period of leave to be taken.

(v) An employee shall not be in breach of this subclause, as a consequence of failure to give the stipulated
period of notice in accordance with placitum (iii) and (iv) hereof if such failure is occasioned by the
requirement of an adoption agency to accept earlier or later placement of a child, the death of the spouse
or other compelling circumstances.
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(vi) The employee shall immediately notify the employer of any change in the information provided pursuant
to this subclause.

(f) Variation of Period of Adoption Leave
(i) Provided the maximum period of adoption leave does not exceed the period to which the employee is

entitled under paragraph (c) hereof�
(aa) The period of leave taken under placitum (ii) of paragraph (c) hereof may be lengthened once

only by the employee giving not less than 14 days notice in writing stating the period by which
the leave is to be lengthened;

(bb) The period may be further lengthened by agreement between the Employer and the employee.
(ii) The period of adoption leave taken under placitum (ii) of paragraph (c) hereof may, with the consent of

the employer be shortened by the employee giving not less than 14 days notice in writing stating the
period by which the leave is to be shortened.

(g) Cancellation of Adoption Leave
(i) Adoption leave, applied for but not commenced, shall be cancelled should the placement of the child not

proceed.
(ii) Where the placement of a child for adoption purposes with an employee then on adoption leave does not

proceed or continue, the employee shall notify the employer forthwith and the employer shall nominate a
time not exceeding four weeks from receipt of notification for the employee�s resumption of work.

(iii) Adoption leave shall terminate within a reasonable period if the employee ceases to be the child�s primary
care giver.

(h) Special Leave
The employer shall grant to any employee who is seeking to adopt a child, such unpaid leave not exceeding two
days, as is required by the employee to attend any compulsory interviews or examinations as are necessary as part of
the adoption procedure. Where paid leave is available to the employee the employer may require the employee to
take such leave in lieu of special leave.

(i) Adoption Leave and Other Entitlements
(i) Provided the aggregate of any leave, including leave taken under this subclause, does not exceed the

period to which the employee is entitled under paragraph (c) hereof, an employee may, in lieu of or in
conjunction with adoption leave, take any annual leave or long service leave or any part thereof to which
he or she is entitled.

(ii) Paid sick leave or other paid authorised award absences (excluding annual leave or long service leave),
shall not be available to an employee during the employee�s absence on adoption leave.

(j) Effect of Adoption Leave on Employment
Subject to this subclause, irrespective of any award or other provision to the contrary, absence on adoption leave
shall not break the continuity of service of an employee but shall not be taken into account in calculating the period
of service for any purpose of any relevant award or agreement.

(k) Termination of Employment
(i) An employee on adoption leave may terminate the employment at any time during the period of leave by

notice given in accordance with this award.
(ii) The employer shall not terminate the employment of an employee on the ground of the employee�s

application to adopt a child or absence on adoption leave, but otherwise the rights of the employer in
relation to termination of employment are not hereby affected.

(l) Return to Work After Adoption Leave
(i) An employee shall confirm the intention of returning to work by notice in writing to the employer given

not less than four weeks prior to the expiration of the period of adoption leave provided by placitum (ii) of
paragraph (c) hereof.

(ii) An employee, upon returning to work after adoption leave shall be entitled to the position held
immediately before proceeding on such leave or, in relation to an employee who has worked part time
under this clause to the position held immediately before commencing such part time work.
Where such position no longer exists but there are other positions available which the employee is
qualified for and is capable of performing, the employee shall be entitled to a position as nearly
comparable in status and pay to that of the employee�s former position.

(m) Replacement Employees
(i) A replacement employee is an employee specifically engaged as a result of an employee proceeding on

adoption leave.
(ii) Before the employer engages a replacement employee the Employer shall inform that person of the

temporary nature of the employment and of the rights of the employee who is being replaced.
(iii) Before the employer engages a person to replace an employee temporarily promoted or transferred in

order to replace an employee exercising rights under this subclause, the employer shall inform that person
of the temporary nature of the promotion or transfer and of the rights of the employee who is being
replaced.

(iv) Nothing in this subclause shall be construed as requiring an employer to engage a replacement employee
or to continue to employ the replacement employee beyond the date of return of the employee.

(4) Part Time Work
(a) Definitions

For the purpose of this subclause�
(i) �Male employee� means a employed male who is caring for a child born of his spouse or a child placed

with the employee for adoption purposes.
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(ii) �Female employee� means an employed female who is pregnant or is caring for a child she has borne or a
child who has been placed with her for adoption purposes.

(iii) �Former position� means the position held by a female or male employee immediately before proceeding
on leave or part time employment under this subclause whichever first occurs or, if such position no
longer exists but there are other positions available for which the employee is qualified and the duties of
which he or she is capable of performing a position as nearly comparable in status and pay to that of the
position first mentioned in this definition.

(b) Entitlement
With the agreement of the employer�
(i) A male employee may work part time in one or more periods at any time from the date of birth of the

child until its second birthday or, in relation to adoption, from the date of placement of the child until the
second anniversary of the placement.

(ii) A female employee may work part time in one or more periods while she is pregnant where part time
employment is, because of the pregnancy, necessary or desirable.

(iii) A female employee may work part time in one or more periods at any time from the seventh week after
the date of birth of the child until its second birthday.

(iv) In relation to adoption a female employee may work part time in one or more periods at any time from the
date of the placement of the child until the second anniversary of that date.

(c) Return to Former Position
(i) An employee who has had at least 12 months continuous service with the employer immediately before

commencing part time employment after the birth or placement of a child has, at the expiration of the
period of such part time employment or the first period, if there is more than one, the right to return to his
or her former position.

(ii) Nothing in placitum (i) hereof shall prevent the employer from permitting the employee to return to his or
her former position after a second or subsequent period of part time employment.

(d) Effect of Part time Employment on Continuous Service
Commencement on part time work under this clause, and return from part time work to full time work under this
clause, shall not break continuity of service or employment.

(e) Pro Rata Entitlements
(i) Subject to the provisions of this subclause and the matters agreed to in accordance with paragraph (f)

hereof, part time employment shall be in accordance with the provisions of this award which shall apply
pro-rata.

(f) Part time Work Agreement
(i) Before commencing a period of part time employment under this subclause the employee and the

employer shall agree�
(aa) That the employee may work part time; upon the hours to be worked by the employee, the days

upon which they will be worked and commencing times for the work;
(bb) Upon the classification applying to the work to be performed; and
(cc) Upon the period of part time employment.

(ii) The terms of this agreement may be varied by consent.
(iii) The terms of this agreement or any variation to it shall be reduced to writing and retained by the employer.

A copy of the agreement and any variation to it shall be provided to the employee by the employer.
(iv) The terms of this agreement shall apply to the part time employment.

(g) Termination of Employment
(i) The employment of a part time employee under this clause, may be terminated in accordance with the

provisions of this award but may not be terminated by the employer because the employee has exercised
or proposes to exercise any rights arising under this clause or has enjoyed or proposes to enjoy any
benefits arising under this clause.

(ii) Any termination entitlements payable to an employee whose employment is terminated while working
part time under this clause, or while working full time after transferring from part time work under this
clause, shall be calculated by reference to the full time rate of pay at the time of termination and by
regarding all service as a full time employment and all service as a part time employee on a pro-rata basis.

(h) Extension of Hours of Work
The employer may request, but not require, an employee working part time under this clause to work outside or in
excess of the employee�s ordinary hours of duty provided for in accordance with paragraph (f).

(i) Nature of Part Time Work
The work to be performed part time need not be the work performed by the employee in his or her former position
but shall be work otherwise performed under this award.

(j) Inconsistent Award Provisions
An employee may work part time under this clause irrespective of any other provision of this award which limits or
restricts the circumstances in which part time employment may be worked or the terms upon which it may be
worked including provisions prescribing a minimum or maximum number of hours a part time employee may work.

(k) Replacement Employees
(i) A replacement employee is an employee specifically engaged as a result of an employee working part

time under this subclause.
(ii) A replacement employee may be employed part time. Subject to this paragraph, paragraphs (e), (f), (g)

and (j) of this subclause apply to the part time employment of a replacement employee.
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(iii) Before an employer engages a replacement employee under this paragraph, the Employer shall inform the
person of the temporary nature of the employment and of the rights of the employee who is being
replaced.

(iv) Unbroken service as a replacement employee shall be treated as continuous service for the purposes of
placitum (v) of paragraph (a) hereof.

(v) Nothing in this subclause shall be construed as requiring an employer to engage a replacement employee
or to continue to employ the replacement employee beyond the date of return of the employee.

30. Clause 35. � Adverse Weather: Delete this clause and insert in lieu thereof the following�
(1) Application of this Clause

The provisions of this Clause shall apply to all employees employed on construction work as prescribed in the First
Schedule - Wages, subclause (6) of this Award excepting those employees engaged in work outside the 26 Metropolitan
Regional Shires and the Town of Mandurah.

(2) Adverse weather shall mean weather conditions by virtue of which it is not reasonable nor safe for employees exposed
thereto to continue working whilst the same prevails.

(3) The employer or representative shall, when requested by the employees or a representative of the employees, confer
within a reasonable period of time which shall not exceed 30 minutes for the purpose of determining whether or not the
conditions referred to in subclause (2) of this Clause apply.
Weather shall not be regarded as adverse weather unless it is agreed at such conference.

(4) Where it is agreed, conditions referred to in subclause (2) do prevail�
Employees may be transferred from one location on a site where it is unreasonable to work due to the conditions, to work
at another location on the same site, or another site which is not affected by adverse weather subject to the following�
(a) Employees may be transferred from one location on a site to work in areas which are not affected by conditions

of adverse weather even though there may not be work for all employees in such areas.
(b) Employees may be transferred from one site to another site, and where necessary transport will be provided by

the employer.
(5) Wet Weather

Subject to the provisions of subclauses (2), (3) and (4)�
(a) Where employees are in the sheds, because they have been rained off or at starting, finishing or crib times, and

it is raining, they shall not be required to go to work in a dry area or be transferred to another location or site
unless�
Adequate protection such as protective clothing is provided; protection shall, where necessary, be provided for
the employees tools to get from the shed to the job.

(b) Employees engaged in essential work such as a concrete pour shall continue working and be paid at double time
using protective clothing provided until the section of essential work is completed or made safe. Where an
employer�s failure to provide adequate protective clothing results in an employee�s clothing being saturated, the
employee will be allowed time off without loss of pay to change their clothes and return to work.

(6) Work in Heat
Work in heat shall mean work in extremes of high temperature by virtue of which it is not reasonable or not safe for
employees exposed thereto to continue working while such conditions prevail. In which case the provisions of subclauses
(3), (4) and (5) shall be observed until such times as the condition eases.

(7) Notwithstanding the provisions of this Clause, employees whom by virtue of constraints of location, site or other reasons
are not transferred to a suitable place of work, shall take shelter or relief from the prevailing conditions until normal stop
time, or until released by the employer, whichever is the sooner.
An employee so released by the employer shall not suffer any loss of ordinary wages.

31. Clause 36. � Superannuation: Delete this Clause and insert in lieu thereof the following�
The superannuation provisions contained herein operate subject to the requirements of the hereinafter prescribed provisions titled -
Compliance, Nomination and Transition.
(1) Application

(a) Subject to provisions of subclause (4) - exemptions hereof, each employer bound by the provisions of this
award shall execute an agreement to become a participating employer in the preferred or an approved
Occupational Superannuation Scheme.

(b) For the purpose of this award the preferred Occupational Superannuation Schemes are the Superannuation Plan
for Electrical Contractors �Connect� (formerly SPEC).

(c) For the purpose of this award an approved Occupational Superannuation Scheme is one established in
accordance with the operational standards for occupational superannuation schemes and has received
preliminary listing from the Office of Occupational Superannuation Commission - Interim Group.

(d) Where an employer intends to join an approved scheme as defined in (c) hereof, the employer shall notify the
union prior to doing so. In the event of a dispute it shall be referred to the Western Australian Industrial
Relations Commission for resolution.

(2) Contributions
(a) Adult Employees

Each employer shall, on behalf of each full time, part time or casual employee as defined in Clause 5. -
Definitions of this Award, pay a weekly contribution into an approved occupational superannuation fund on the
following basis�
(i) For employees not engaged on construction work, a weekly contribution of $14.80.
(ii) Provided that

(aa) An employee who is entitled to be paid a Leading Hand and/or Commissioning
Allowance as prescribed in the First Schedule - Wages of this Award, shall have an
amount calculated as 9% of those allowances added to their weekly contribution.
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(bb) An employee who is entitled to be paid shift loadings including weekend and public
holiday rates where the shift work is part of the employee�s ordinary hours of work,
shall have an amount calculated at 9% of such loading added to their weekly
contribution.

(iii) Provided further that part time and casual employees will have pro-rata payments
made on their behalf.

(b) Apprentices
Each employer shall, on behalf of apprentices pay a weekly contribution into an approved occupational
superannuation fund on the following basis�
(i) For Apprentices not engaged on construction work, a weekly contribution calculated as 9% of the rate

of pay prescribed in the First Schedule - Wages of this Award as follows�
 Four Year Term Three and a Half Year Term Three Year Term
1st Year $20.12 Six Months $20.12 1st Year $26.31
2nd Year  $26.31 Next Year $26.31 2nd Year $34.57
3rd Year  $34.57 Next Year $34.57 3rd Year $40.76
4th Year  $40.76 Final Year $40.76 

(ii) Provided that adult apprentices receive a 9% contribution based on their actual rate of pay.
(iii) Provided further that Apprentices engaged on construction work shall, in addition to the contributions

provided in (i) hereof, have an amount calculated as 9% of the applicable Construction Allowance as
provided in First Schedule - Wages of this Award added to their weekly contribution.

(c) General
(i) An employer shall not be required to contribute during any period of unpaid leave or unauthorised

absences of 38 ordinary hours or more. Further, an employer shall not be required to make additional
contributions in respect of annual leave paid out on termination.

(ii) Contributions shall be made for each calendar month an employee is a member of the Scheme.
Contributions shall include periods during which the employee is in receipt of payments under the
Workers Compensation and Rehabilitation Act 1981.

(3) Construction Industry - No Reduction
Notwithstanding the provisions of subclause (1) and (2) hereof, the contribution to be made by the employer pursuant to
the provisions of this clause shall be no less than any amount that is already being paid into any construction industry
superannuation scheme to which the employer is a party provided that contributions will only be maintained at that level
while the work being undertaken by the employer falls within the scope of the appropriate construction industry
superannuation scheme.

(4) Liberty to Apply
Leave is reserved to the Union to make application to the Western Australian Industrial Relations Commission to vary
subclause (2) of this Clause to require contributions to be made in respect of annual leave paid out on termination.
Compliance, Nomination and Transition
Notwithstanding anything contained elsewhere herein which requires that contribution be made to a superannuation fund
or scheme in respect of an employee, on and from 30 June 1998�
(a) Any such fund or scheme shall no longer be a complying superannuation fund or scheme for the purposes of

this clause unless�
(i) The fund or scheme is a complying fund or scheme within the meaning of the Superannuation

Guarantee (Administration) Act 1992 of the Commonwealth; and
(ii) Under the governing rules of the fund or scheme, contributions may be made by or in respect of the

employee permitted to nominate a fund or scheme;
(b) The employee shall be entitled to nominate the complying superannuation fund or scheme to which

contributions are to be made by or in respect of the employee.
(c) The employer shall notify the employee of the entitlement to nominate a complying superannuation fund or

scheme as soon as practicable;
(d) A nomination or notification of the type referred to in paragraphs (b) and (c) of this subclause shall, subject to

the requirements of regulations made pursuant to the Industrial Relations Legislation Amendment and Repeal
Act 1995, be given in writing to the employer or the employee to whom such is directed;

(e) The employee and employer shall be bound by the nomination of the employee unless the employee and
employer agree to change the complying superannuation fund or scheme to which contributions are to be made;

(f) The employer shall not unreasonably refuse to agree to a change of complying superannuation fund or scheme
requested by a employee;

Provided that on and from 30 June 1998, and until an employee thereafter nominates a complying superannuation fund or
scheme�
(g) If one or more complying superannuation funds or schemes to which contributions may be made be specified

herein, the employer is required to make contributions to that fund or scheme, or one of those funds or schemes
nominated by the employer; or

(h) If no complying superannuation fund or scheme to which contributions may be made be specified herein, the
employer is required to make contributions to a complying fund or scheme nominated by the employer.

32. Clause 38. � Redundancy: At the end of this clause insert new subclause (10) as follows�
(10) Leave for Job Interview

(a) During the period of notice of termination given by the employer, an employee is entitled to paid leave of up to
eight hours during each week of notice for the purpose of seeking further employment.  The eight hours need
not be consecutive.
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(b) If an employee has been allowed paid leave for more than eight hours during the notice period for the purpose
of seeking other employment, the employee shall, at the request of the employer, be required to produce proof
of attendance at an interview or they shall not receive payment for the time absent. For this purpose a statutory
declaration will be sufficient.

33. First Schedule � Wages: Delete this schedule and insert in lieu thereof the following�
(1) The following shall be the rate of wages payable to employees covered by this award.
(2) (a) CLASSIFICATION Rate Arbitrated Total

Per Week Safety Net Rate
Adjustment Per Week

$ $ $
(i) LEVEL 1

Electronics Tradesperson 549.90 106.00 655.90

(ii) LEVEL 2
(aa) Electrician - Special Class 491.50 106.00 597.50
(bb) Instrument Fitter/Electrical

 Grade 2 499.20 106.00 605.20

(iii) LEVEL 3
(aa) Electrical Installer/Mechanic 467.30 106.00 573.30
(bb) Electrical Fitter 467.30 106.00 573.30
(cc) Instrument Fitter/Electrical

 Grade 1 484.90 106.00 590.90
(dd) Linesperson - Grade 1 

(i.e. with not less than 3 years
experience as a Linesperson) 467.30 106.00 573.30

(ee) Cable Jointer 467.30 106.00 573.30

(iv) LEVEL 4
Linesperson - Grade 2 
(i.e. with less than 3 years experience as a
Linesperson) 449.30 108.00 557.30

(v) LEVEL 5
Electrical Assistant 394.70 106.00 500.70

(b) The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under
the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received
by employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is
contrary to the terms of an industrial agreement.
Increase in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used of offset arbitrated safety net adjustments.

(3) Leading Hands - In addition to the appropriate rates shown in subclause (2) hereof a leading hand shall be paid�
(a) If placed in charge of not less than three and not more

than ten other employees $20.29
(b) If placed in charge of more than ten and not more than

twenty other employees $30.97
(c) If placed in charge of more than twenty other employees $39.90

(4) Apprentices�
(a) Wage per week expressed as a percentage of the Electrical Installer/Mechanic�s rate per week and Safety Net

Adjustment Payment:

Rate
Per Week

Arbitrated
Safety Net
Adjustment

Total
Rate
Per Week

% $ $ $
Four Year Term

First Year 39 182.25 41.34 223.59
Second Year 51 238.32 54.06 292.38
Third Year 67 313.09 71.02 384.11
Fourth Year 79 369.17 83.74 452.91
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Rate
Per Week

Arbitrated
Safety Net
Adjustment

Total
Rate
Per Week

% $ $ $
Three and a Half Year Term

First Six Months 39 182.25 41.34 223.59
Next Year 51 238.32 54.06 292.38
Next Year 67 313.09 71.02 384.11
Final Year 79 369.17 83.74 452.91

Three Year Term

First Year 51 238.32 54.06 292.38
Second Year 67 313.09 71.02 384.11
Third Year 79 369.17 83.74 452.91

(5) Tool Allowance�
(a) In accordance with the provisions of subclause (20) of Clause 18. - Special Rates and Provisions of this Award

the tool allowance to be paid is�
(i) $11.70 per week to such tradespersons, or
(ii) In the case of an apprentice, a percentage of $11.70 being the percentage which appears against the

apprentice�s year of apprenticeship set out in subclause (4) of this schedule.
(b) Any tool allowance paid pursuant to paragraph (a) of this subclause shall be included in, and form part of, the

ordinary weekly wage prescribed in this schedule.
(6) Construction Allowance�

(a) In addition to the appropriate rates of pay prescribed in this Clause an employee shall be paid�
(i) $35.95 per week if the employee is engaged on the construction of a large industrial undertaking or

any large civil engineering project.
(ii) $32.40 per week if the employee is engaged on a multi-storeyed building but only until the exterior

walls have been erected and the windows completed and a lift made available to carry the employee
between the ground floor and the floor upon which the employee is required to work. A multi-
storeyed building is a building which, when completed, will consist of at least five storeys.

(iii) $19.05 per week if the employee is engaged otherwise on construction work falling within the
definition of construction work in Clause 5. - Definitions, of this Award.

(b) Any dispute as to which of the aforesaid allowances applies to particular work shall be determined by the Board
of Reference.

(7) Casual Employees�
A casual employee shall be paid 20 per cent of the ordinary rate payment in addition to the ordinary rate assigned to their
class of work.

(8) Part-Time Employee
A part-time employee shall be paid pro-rata in accordance with the appropriate rate for the classification for the employee
for the number of hours so worked.
Payments pursuant to the First Schedule Wages and Clause Nos. 21, 22, 23, 24, 25, 26 and 27 shall be strictly related
proportionately in accordance with the number of ordinary hours worked, to the number of ordinary hours worked by a
full time employee in accordance with Clause 11. - Hours.

(9) Licence Allowance�
A tradesperson who holds and in the course of their employment may be required to use a current �A� Grade or �B�
Grade licence issued pursuant to the relevant regulation in force at the date of this Award under the Electricity Act, 1945,
shall be paid $17.10 per week.

(10) Commissioning Allowances�
An �Electrician Commissioning� as defined shall be paid at the rate of $26.15 per week in addition to rates prescribed in
this schedule.

(11) New Classifications�
In reference to Clause 37. - Structural Efficiency of this Award�

(a) The parties to this Award are committed to implementing a broadbanded wage and classification structure in
accordance with the Grades set out in paragraph (f) hereunder, and
(i) Accept in principle that the descriptions of job functions within a new structure will be more broadly

based and generic in nature;
(ii) Intend to substitute the existing provisions of subclause (2) of the First Schedule - Wages with a new

wage and classification structure;
(iii) To make any consequential amendments not later than October 1990, nor earlier if agreed between the

parties and approved by the Western Australian Industrial Relations Commission.
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(b) Employees who are transferred to the new classification structure proposed under this subclause at a level
which provides for a pay rate less than that being received at the date of transfer under their old classification,
will have that rate of pay maintained by way of an allowance which shall be paid until�
(i) The contract of employment is terminated; or
(ii) The employee accepts appointment to a new classification.

(c) In the event that there is a claim for reclassification to a higher level under any new structure on the ground that
the employee possesses equivalent skill and knowledge gained through on the job experience or on any other
ground, the following principles shall apply�
(i) The parties agree that the matter shall be dealt with by the Industry Committee as provided by Clause

37(1)(e) of this Award.
(ii) Agreed competency standards shall be established by the parties for all levels in any new

classification structure before any claims for reclassification are processed.
(d) Reclassification to any higher level shall be contingent upon such additional work being available and required

to be performed by the employer.
(e) The parties will co-operate in the transition from the existing classification structure to the proposed new

structure to ensure that the transition takes place in an orderly manner without creating false expectations or
disputation.

(f) Broadbanded Grades
(i) Grade 1
(ii) Grade 2
(iii) Grade 3
(iv) Grade 4
(v) Grade 5
(vi) Grade 6
(vii) Grade 7
(viii) Grade 8
(ix) Grade 9
(x) Grade 10

34. Third Schedule � Named Parties to the Award: Delete this schedule and insert in lieu thereof the following�
UNION PARTY

Communications, Electrical, Electronic, Energy, Information, Postal, Plumbing and Allied Workers Union of Australia,
Engineering and Electrical Division, WA Branch, 401-403 Oxford Street, Mt. Hawthorn WA 6104 telephone: (08)
9242 3999 facsimile: (08) 9242 3998

____________________

2002 WAIRC 07200
ENGINE DRIVERS� (BUILDING AND STEEL CONSTRUCTION) AWARD

No. 20 of 1973
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
MASTER BUILDERS� ASSOCIATION OF WESTERN AUSTRALIA (UNION OF EMPLOYERS)
AND OTHERS, RESPONDENTS

CORAM COMMISSIONER J F GREGOR
DATE THURSDAY, 12 DECEMBER 2002
FILE NO. APPLICATION 1632 OF 2002
CITATION NO. 2002 WAIRC 07200
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________

Order
HAVING heard Ms M. Bonomelli (of Counsel) on behalf of the Applicant and Mr K. Richardson from the Master Builders�
Association of WA (Union of Employers) and Mr K. Dwyer for the Respondents, and by consent, the Commission pursuant to the
powers conferred on it under the Industrial Relations Act, 1979, hereby orders:

THAT the Engine Drivers (Building and Steel Construction) Award No. 20 of 1973 be varied in accordance with the
following Schedule and that such variation shall have effect from the first pay period on or after today�s date.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

_________
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SCHEDULE
1. Clause 11. � Meal Allowance: Delete subclause (1) of this clause and insert in lieu the following�
(1) Where an employee, without being notified on the previous day or earlier, has to continue working after the usual knock-

off time for more than two hours, he/she shall be provided with any meal required or shall be paid $9.60 in lieu thereof,
and if owing to the overtime worked, a second or subsequent meal is required he/she shall be supplied with each meal or
be paid $5.90 for each meal so required. Provided that this subclause shall not apply to an employee residing in the same
locality as his/her place of employment who can reasonably return home for a meal.

2. Clause 23. � Distant Work: Delete subclause (1)(b) of this clause and insert in lieu the following�
(b) pay an allowance of $335.60 per week of seven days but such allowance shall not be wages. In the case of

broken parts of the week occurring at the beginning or the end of the employment on a distant job, the
allowance shall be $48.00 per day.

____________________

2002 WAIRC 07222
ENGINE DRIVERS� (GENERAL) AWARD

No. R 21A of 1977
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
COCA-COLA BOTTLERS AND OTHERS, RESPONDENTS

CORAM COMMISSIONER J F GREGOR
DATE MONDAY, 16 DECEMBER 2002
FILE NO. APPLICATION 1631 OF 2002
CITATION NO. 2002 WAIRC 07222
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________

Order
HAVING heard Ms M. Bonomelli (of Counsel) on behalf of the Applicant and Mr K. Dwyer on behalf of the Respondents, and by
consent, the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the Engine Drivers (General) Award No. R21A of 1977 be varied in accordance with the following Schedule and
that such variation shall have effect from the first pay period on or after today�s date.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

_________

SCHEDULE
1. Clause 8. � Overtime: Delete subclause (3)(b)(i) of this clause and insert in lieu the following�

(i) An employee who, without being notified on the previous day or earlier, has to continue working after
the usual knock-off time for more than two hours, shall be provided with any meal required or shall be
paid $8.60 for the first meal and $5.80 for each subsequent meal.
Provided that this subclause shall not apply to an employee residing in the same locality as his or her
employment who can reasonably return home for a meal.

2. Schedule �C� � 38 Hour Week Provisions: Clause 5. � Overtime: Delete subclause (3)(f)(i) of this clause and insert
in lieu the following�

(i) Where an employee, without being notified on the previous day or earlier, has to continue working
after his usual knockoff time for more than two hours, he shall be provided with any meal required or
shall be paid $8.60 for a meal and, if owing to the amount of overtime worked, a second or subsequent
meal is required he shall be supplied with each such meal by the employer or be paid $5.80 for each
meal so required. Provided that this paragraph shall not apply to an employee residing in the same
locality as his place of employment who can reasonably return home for a meal.

____________________
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2002 WAIRC 07227
ENGINE DRIVERS (GOVERNMENT) AWARD 1983

No. A5 of 1983
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
BOM - FREMANTLE HOSPITAL & HEALTH SERVICES AND OTHERS, RESPONDENTS

CORAM COMMISSIONER J F GREGOR
DATE MONDAY, 16 DECEMBER 2002
FILE NO. APPLICATION 1630 OF 2002
CITATION NO. 2002 WAIRC 07227
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________

Order
HAVING heard Ms M. Bonomelli (of Counsel) on behalf of the Applicant and Mr R.A. Heaperman on behalf of the Respondents,
and by consent, the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the Engine Drivers (Government) Award 1983 No. A5 of 1983 be varied in accordance with the following
Schedule and that such variation shall have effect from the first pay period on or after today�s date.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

_________

SCHEDULE
Clause 10. � Overtime: Delete subclause (3)(b)(i) & (ii) of this clause and insert in lieu the following�

(i) Where an employee without being notified on the previous day or earlier, has to continue working
after his usual knockoff time for more than two hours, he shall be provided with a meal or shall be
paid $7.60 for a meal and, if owing to the amount of overtime worked, a second or subsequent meal is
required he shall be supplied with each such meal by the employer or be paid $5.45 for each meal so
required. Provided that this paragraph shall not apply to an employee residing in the same locality as
his place of employment who can reasonably return home for a meal.
Provided further that an employee who commences to work overtime before the usual starting time
shall, if the overtime exceeds two hours and is continuous with his day�s work, be supplied with a
meal by his employer or be paid $7.60 for a meal.

(ii) An employee required to work continuous from 12 midnight to 6.30 a.m. and ordered back to work at
8.00 a.m. the same day, shall be paid $3.80 for breakfast.

____________________

2002 WAIRC 07212
FOOD INDUSTRY (FOOD MANUFACTURING OR PROCESSING) AWARD

No. A 20 of 1990
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE FOOD PRESERVERS� UNION OF WESTERN AUSTRALIA, UNION OF WORKERS,
APPLICANT
v.
ANCHOR PRODUCTS PTY LTD AND OTHERS, RESPONDENTS

CORAM COMMISSIONER S WOOD
DATE OF ORDER FRIDAY, 13 DECEMBER 2002
FILE NO. APPLICATION 1425 OF 2002
CITATION NO. 2002 WAIRC 07212
_________________________________________________________________________________________________________

Result Award varied by consent
Representation
Applicant Mr T Pope
Respondent Mr P Robertson as agent
_________________________________________________________________________________________________________
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Order
HAVING heard Mr T Pope on behalf of the Applicant and Mr P Robertson on behalf of the Respondent, the Commission, pursuant
to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders:

THAT the Food Industry (Food Manufacturing or Processing) Award as varied, be further varied in accordance with the
following Schedule and that such variation shall have effect from the beginning of the first pay period commencing on or
after 13 December 2002.

(Sgd.) S. WOOD,
[L.S.] Commissioner.

_________

SCHEDULE
1. Clause 19 � Meal Allowance

Delete the amounts $7.30 and $5.00 and insert in lieu the amounts $7.55 and $5.15 respectively.
2. Clause 31 � Wages

In subclause (3) delete the amounts $10.85, $21.45 and $ 31.45 and insert in lieu the amounts $11.25, $22.20 and
$32.55 respectively.

____________________

2002 WAIRC 07198
FOREMEN (BUILDING TRADES) AWARD 1991

No. A 5 of 1987
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
MASTER BUILDERS OF WESTERN AUSTRALIA, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DATE THURSDAY, 12 DECEMBER 2002
FILE NO. APPLICATION 1628 OF 2002
CITATION NO. 2002 WAIRC 07198
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________

Order
HAVING heard Ms M. Bonomelli (of Counsel) on behalf of the Applicant and Mr K. Richardson on behalf of the Respondent, and
by consent, the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders:

THAT the Foremen (Building Trades) Award 1991 No. A5 of 1987 be varied in accordance with the following
Schedule and that such variation shall have effect from the first pay period on or after today�s date.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

_________

SCHEDULE
Clause 14. � Distant Work�

A. Delete subclause (3)(b) from this clause and insert in lieu the following�
(b) Pay an allowance of $335.60 per week of seven days but such allowance shall not be wages. In the case of

broken parts of the week occurring at the beginning or ending of employment on a distant job the allowance
shall be $48.00 per day.
Provided that the foregoing allowances shall be increased if the foreman satisfies the employer that he/she
reasonably incurred a greater outlay than that prescribed. In the event of disagreement the matter may be
referred to a Board of Reference for determination; or

B. Delete subclause (4)(a)(iii) from this clause and insert in lieu the following�
(iii) For any meals incurred while travelling at $9.60 per meal.

Provided that the employer may deduct the cost of the forward journey fare from a foreman who
terminates or discontinues his/her employment within two weeks of commencing on the job and who
does not forthwith return to his/her place of engagement.

C. Delete subclause (7)(b) from this clause and insert in lieu the following�
(b) Camping Allowance�

A foreman living in a construction camp where free messing is not provided shall receive a camping allowance
of $131.40 for every complete week he/she is available for work. If required to be in camp for less than a
complete week he/she shall be paid $18.90 per day including any Saturday or Sunday if he/she is in camp and
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available for work on the working days immediately preceding and succeeding each Saturday and Sunday. If a
foreman is absent without the employer�s approval on any day, the allowance shall not be payable for that day
and if such unauthorised absence occurs on the working day immediately preceding or succeeding a Saturday or
Sunday, the allowance shall not be payable for the Saturday or Sunday.

____________________

2002 WAIRC 07221
INDUSTRIAL SPRAYPAINTING AND SANDBLASTING AWARD 1991

No. A33 of 1987
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
BLASTWORKS PTY LTD AND OTHERS, RESPONDENTS

CORAM COMMISSIONER J F GREGOR
DATE MONDAY, 16 DECEMBER 2002
FILE NO. APPLICATION 1629 OF 2002
CITATION NO. 2002 WAIRC 07221
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________

Order
HAVING heard Ms M. Bonomelli (of Counsel) on behalf of the Applicant and Mr K. Dwyer on behalf of the Respondents, and by
consent, the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the Industrial Spraypainting and Sandblasting Award 1991 No. A33 of 1987 be varied in accordance with the
following Schedule and that such variation shall have effect from the first pay period on or after today�s date.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

_________

SCHEDULE
1. Clause 17. � Meal Allowance: Delete this clause and insert in lieu the following�
An employee required to work overtime for at least one and a half hours after working ordinary hours inclusive of any time worked
for accrual purposes as prescribed in Clauses 11(1) or 16(4) shall be paid by his/her employer an amount of $9.60 to meet the cost
of a meal.
Provided that this clause shall not apply to an employee who is provided with reasonable board and lodging or who is receiving a
distant work allowance in lieu thereof as provided for in subclause (3) of Clause 18. - Living Away From Home - Distant Work and
is provided with a suitable meal.
2. Clause 18. � Living Away From Home � Distant Work:

A. Delete subclause (3)(b) of this clause and insert in lieu the following�
(b) Pay an allowance of $335.60 per week of seven days but such allowance shall not be wages. In the case of

broken parts of the week occurring at the beginning or ending of employment on a distant job the allowance
shall be $48.00 per day.
Provided that the foregoing allowances shall be increased if the employee satisfies the employer that he/she
reasonably incurred a greater outlay than that prescribed. In the event of disagreement the matter may be
referred to a Board of Reference for determination; or

B. Delete subclause (4)(a)(iii) of this clause and insert in lieu the following�
(iii) For any meals incurred while travelling at $9.60 per meal.

Provided that the employer may deduct the cost of the forward journey fare from an employee who
terminates or discontinues his/her employment within two weeks of commencing on the job and who
does not forthwith return to his/her place of engagement.

C. Delete subclause (7)(b) of this clause and insert in lieu the following�
(b) Camping Allowance: An employee living in a construction camp where free messing is not provided shall

receive a camping allowance of $131.40 for every complete week he is available for work. If required to be in
camp for less than a complete week he/she shall be paid $18.90 per day including any Saturday or Sunday if
he/she is in camp and available for work on the working days immediately preceding and succeeding each
Saturday and Sunday. If an employee is absent without the employer�s approval on any day, the allowance shall
not be payable for that day and if such unauthorised absence occurs on the working day immediately preceding
or succeeding a Saturday or Sunday, the allowance shall not be payable for the Saturday or Sunday.

3. Clause 31. � Compensation for Clothes and Tools: Delete subclause (2)(a) of this clause and insert in lieu the
following�

(2) (a) An employee shall be reimbursed by his/her employer to a maximum of $1249.00 for loss of tools or clothes by
fire or breaking and entering whilst securely stored at the employer�s direction in a room or building on the
employer�s premises, job or workshop or in a lock-up as provided in this award or if the tools are lost or stolen
during an employee�s absence after leaving the job because of injury or illness.
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Provided that an employee transporting his/her own tools shall take all reasonable care to protect those tools and
prevent theft or loss.

____________________

2002 WAIRC 07203
LICENSED ESTABLISHMENTS (RETAIL AND WHOLESALE) AWARD 1979

No. R 23 of 1977
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE SHOP, DISTRIBUTIVE AND ALLIED EMPLOYEES� ASSOCIATION OF WESTERN
AUSTRALIA, APPLICANT
v.
COMO LIQUOR STORE AND OTHERS, RESPONDENTS

CORAM COMMISSIONER J L HARRISON
DATE OF ORDER THURSDAY, 12 DECEMBER 2002
FILE NO. APPLICATION 1534 OF 2002
CITATION NO. 2002 WAIRC 07203
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________

Order
HAVING heard Mr T Pope on behalf of the applicant and Mr P Moss as agent on behalf of various respondents, and by consent, the
Commission, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders�

THAT the Licensed Establishments (Retail and Wholesale) Award 1979 (No R 23 of 1977) be varied in accordance with
the following Schedule and that such variation shall have effect from the beginning of the first pay period commencing on
or after the 12th day of December 2002.

(Sgd.) J. L. HARRISON,
[L.S.] Commissioner.

_________

SCHEDULE
1. Clause 10. � Meal Times and Meal Allowance:

A. Delete subclause (2) of Part I of this clause and insert the following in lieu thereof�
(2) When an employee is required to continue working after the usual finishing time for more than one hour he/she shall be

paid $8.90 for the purchase of any meal required.
B. Delete subclause (3) of Part II of this clause and insert the following in lieu thereof�

(3) When an employee is required to continue working after the usual finishing time for more than one hour he/she shall be
paid $8.90 for the purchase of any meal required.

2. Clause 21. � Wages: Delete Part IV of this clause and insert the following in lieu thereof�
PART IV - ADDITIONAL PAYMENTS
In addition to the rates prescribed elsewhere in this clause the following allowances and rates shall be paid to a worker where
applicable.
(1) (a) An employee required to operate a ride-on power operated tow motor, a ride-on power operated pallet truck or a

walk beside power operated high lift stacker in the performance of his/her duties shall be paid an additional
43 cents per hour whilst so engaged.

(b) An employee required to operate a ride-on operated fork lift, high lift stacker or high lift stock picker or a power
operated overhead traversing hoist in the performance of his/her duties shall be paid an additional 59 cents per
hour whilst so engaged.

(c) The allowances prescribed by this subclause shall not be payable to an employee engaged, and paid, as a
�Storeman Operator Grade I� or a �Storeman Operator Grade II�.

(2) (a) A worker shall receive an additional payment for every hour of which he spends 20 minutes or more in a cold
chamber in accordance with the following�
In a cold chamber in which the temperature is�
(i) Below 0 degrees Celsius to - 20 degrees Celsius 64 cents per hour.
(ii) Below - 20 degrees Celsius to - 25 degrees Celsius 74 cents per hour
(iii) Below - 25 degrees Celsius, 85 cents per hour.

(b) Employees required to work in temperatures less than - 18.9 degrees Celsius shall be medically examined at the
employer�s expense.
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3. Clause 22. � Motor Vehicle Allowance: Delete this clause and insert the following in lieu thereof�
Where a worker maintains a motor vehicle and is authorised by the employer to use the vehicle in the performance of his duties, he
shall be paid in accordance with the following schedule�

Area and Details Engine Displacement
(in Cubic Centimetres)

Rate per Kilometre (cents)
Distance Travelled Each Year on Employer�s
Business

Over
2600 cc

Over
1600 cc

- 2600 cc

1600 cc
& Under

Metropolitan Area 64.16 57.45 49.98

South West Land Division 65.66 58.94 51.23

North of 23.5 degrees South Latitude 72.12 64.98 56.45

Rest of the State 67.9 60.81 52.85

Motor Cycle (in all areas) 22.13 cents per kilometre

4. Schedule �A� Respondents: Delete this schedule and insert the following in lieu thereof�

Samson & Son, Lionel
31 Cliff Street,
FREMANTLE  WA  6160

Como Liquor Store
296 Canning Highway,
COMO  WA  6152

Balcatta Liquor Store
426 Main Street
BALCATTA  WA  6021

Wine Mine Pty. Ltd
Wine Merchants
28 Thompson Road
NORTH FREMANTLE  WA 6159

Liquorland
State Office
Cnr Bannister Road & Nicholson Road
CANNINGVALE  WA 6155

Houghton Wine Company
Dale Road
MIDDLE SWAN  WA  6056

Wine Mine Wholesalers
28 Thompson Road
NORTH FREMANTLE  WA 6159

Asquith Cellars
31 Asquith Street
MOUNT CLAREMONT  WA 6010

Broadway Liquor Store
Broadway Fair Shopping Centre
NEDLANDS  WA  6009

Carlisle Wine Bin
2 Wright Street
KEWDALE  WA  6105

Carrington Liquor Store
60 Carrington Street
PALMYRA  WA  6157

Cockburn Food and Liquor Store
333 Rockingham Road
SPEARWOOD  WA  6163

Kambalda Liquor Store
Town Square
KAMBALDA  WA  6442

Park Cellars
42 Park Road
KALGOORLIE  WA  6430

Seagram Australia Pty Ltd
5 Kingscote Street
KEWDALE  WA  6105

Beaucott Liquor Store
654 Beaufort Street
MOUNT LAWLEY  WA  6050

Southcorp Wines Pty Ltd
307 Collier Road
BASSENDEAN  WA  6054

Smith S. & Son (WA) Pty Ltd
Yalumba Wine Cellars
114 Radium Street
WELSHPOOL  WA  6106

____________________
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2002 WAIRC 07286
METAL TRADES (GENERAL) AWARD 1966

No. 13 of 1965
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES CATERPILLAR OF AUSTRALIA, APPLICANT
v.
THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING AND KINDRED
INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH, THE
COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL,
PLUMBING AND ALLIED SERVICES UNION OF AUSTRALIA, RESPONDENTS

CORAM COMMISSIONER J F GREGOR
DATE TUESDAY, 24 DECEMBER 2002
FILE NO. APPLICATION 1190 OF 2002
CITATION NO. 2002 WAIRC 07286
_________________________________________________________________________________________________________

Result Application granted
Representation
Applicant Mr M. Borlase appeared on behalf of the Applicant
Respondent Mr D. Hicks appeared on behalf of the Respondents
_________________________________________________________________________________________________________

Reasons for Decision
1 On the 2nd of July 2002 Caterpillar of Australia (the Applicant) applied to the Commission pursuant to s.40 of the Industrial

Relations Act 1979 for orders that its name be deleted from the Second Schedule list of respondents of the Metal Trades
(General) Award 1966 No. 13 of 1965. The Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union of
Workers - Western Australian Branch and the Communications, Electrical, Electronic, Energy, Information, Postal, Plumbing
and Allied Services Union of Australia (the Unions) parties to the award filed an answer on 30th July 2002 in due time, which
answer objected to the application.

2 The application centres around whether the name, Caterpillar of Australia, ought to remain a named respondent in the award.
The Commission heard evidence from Mr Robert Charter for Caterpillar Australia. He described to the Commission from his
viewpoint as a district manager of Caterpillar Australia and being responsible for its Western Australian operations what those
operations are. Essentially they are commercial, providing of parts and giving operational advice to the distributor for
Caterpillar of Australia. The Applicant has seven employees, none of which are in any of the classifications which are
described in clause 5 definitions or in clause 31, �Wages of the Award�. Mr Charter says that, for the whole of the time that
Caterpillar Australia has been named in the award under the heading of �Tractor Manufacturer� it has operated exactly the
same as it continues to do now. The Applicant wants its name removed because of the administration burden from time to time
when various amendments take place to the award.

3 Mr Hicks, who appears for both of the Respondent Unions, did not call any evidence. He says that the Applicant has been
named in the award since the 1960s. He accepts that it does not do any of the work covered by the award. In essence what he
says is that it might do that work sometime in the future and because it might it should be retained as a respondent.

4 Mr Borlase who appeared for the Applicant submits that there will be no effect upon the operation of the award, particularly as
a common rule award. There is no reason why the application should not be granted. In the alternative, he argues that if the
Commission cannot grant the application on the evidence presented it should go through the procedure which is set out in
s.47 of the Act which enables it to cancel defunct awards and delete employers from awards in certain cases.

5 The Commission identifies those awards by applying a procedure which is set out in the Act in s.47(3). For instance, it can
�make directions to the Registrar to make inquiries�; �cause the Registrar to give general notice in the newspaper� and �serve
copies of the Commission�s intention upon persons the Commission may specify�. Those persons have 30 days to answer the
claim. The section requires publication in the Government Gazette of the intention.

6 The response of the Commission to the application is as follows. Even if it is inappropriate to apply s.47 of the Act, that
section gives some guidelines how the Commission should approach the application. The purpose of that section is to allow the
Commission to update its awards and orders. From time to time the Commission directs the Registrar to undertake the
processes which are set out in subsections (3) through (5) of that section. The Legislature has therefore contemplated that from
time to time, it will be necessary to keep the awards of the Commission in a proper administrative shape.

7 The Commission would need to be cautious in removing respondents from the award because of the effect that might have on
the operation of s.114 of the Act which makes awards of the Commission a common rule. The Commission would not remove
a respondent from the award when the effect of that removal would cause the award to have a restricted operation and therefore
vary its scope.

8 The effect of this application would not affect the way that the award is applied. The classification or the category of industry
�Tractor Manufacturer� would still be retained and there would still be companies named under that category. The important
area of operation of the award, that is as a common rule, is not affected by this application. Therefore there would be no
change to the tests that the Industrial Magistrate would apply in determining respondency.

9 Having considered the application and having heard evidence that Caterpillar Australia has no operations in the area, and, in
particular, has no employees in the area with which a comparison would be made for the purpose of common rule it is clear
that to retain it as a respondent creates an administrative burden in keeping the award up to date which is not useful in any way.
It is worthwhile to note that whenever there is an application to amend an award, and particularly an award with a major
respondency list such as this, the Commission undertakes time and resource covering task of service on respondents. It follows
that service respondents on those who are not in the industry is not productive and should be avoided.

10 For all those reasons the Commission will grant the application and an order will issue that Caterpillar of Australia will be
removed from the section of the respondency list under the heading �Tractor Manufacturers in Western Australia�.

_________
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2002 WAIRC 07291
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES CATERPILLAR OF AUSTRALIA, APPLICANT
v.
THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING AND KINDRED
INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH, THE
COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL,
PLUMBING AND ALLIED SERVICES UNION OF AUSTRALIA, RESPONDENTS

CORAM COMMISSIONER J F GREGOR
DATE TUESDAY, 24 DECEMBER 2002
FILE NO. APPLICATION 1190 OF 2002
CITATION NO. 2002 WAIRC 07291
_________________________________________________________________________________________________________

Result Application granted
_________________________________________________________________________________________________________

Order
HAVING heard Mr M. Borlase on behalf of the Applicant and Mr D. Hicks on behalf of the Respondents, the Commission
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders:

THAT the application be granted that Caterpillar of Australia will be removed from the Metal Trades (General) Award
1966 as per the following Schedule.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

SCHEDULE
SECOND SCHEDULE - Schedule of Respondents: Delete from this Schedule the following name and address under the title
Tractor Manufacturers�

Caterpillar of Aust
1st Floor28 Thorogood Street
Victoria Park
WA 6100

____________________

2002 WAIRC 07260
MISCELLANEOUS GOVERNMENT CONDITIONS AND ALLOWANCES

AWARD NO. A4 OF 1992
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES DEPARTMENT OF CONSUMER AND EMPLOYMENT PROTECTION, APPLICANT
v.
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, RESPONDENT

CORAM COMMISSIONER P E SCOTT
DATE OF ORDER FRIDAY, 20 DECEMBER 2002
FILE NO. APPLICATION 1673 OF 2002
CITATION NO. 2002 WAIRC 07260
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________

Order
HAVING heard Mr R A Heaperman on behalf of the applicant and Mr M Swinbourn on behalf of the respondent, and by consent,
the Commission, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders�

THAT the Miscellaneous Government Conditions and Allowances Award No. A4 of 1992 (No. A 4 of 1992) be varied in
accordance with the following Schedule and that such variation shall have effect from the first pay period commencing on
or after the 20th day of December 2002.

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner.

_________

SCHEDULE
1. Clause 19. � Employees Living North Of The 26 Degrees South Latitude: Delete subclause (3) of this clause and

insert the following in lieu thereof�
(3) Employees who are tenants occupying Government Employees Housing Authority (GEHA) houses equipped with gas hot

water systems are eligible for a reimbursement up to a maximum of $24.00 per month.

____________________
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2002 WAIRC 07220
MONUMENTAL MASONRY INDUSTRY AWARD 1989

No. A 36 of 1987
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
CATHOLIC MONUMENTAL WORKS AND OTHERS, RESPONDENTS

CORAM COMMISSIONER J F GREGOR
DATE MONDAY, 16 DECEMBER 2002
FILE NO. APPLICATION 1627 OF 2002
CITATION NO. 2002 WAIRC 07220
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________

Order
HAVING heard Ms M. Bonomelli (of Counsel) on behalf of the Applicant and Mr K. Dwyer on behalf of the Respondents, and by
consent, the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders:

THAT the Monumental Masonry Industry Award 1989 No. A36 of 1987 be varied in accordance with the following
Schedule and that such variation shall have effect from the first pay period on or after today�s date.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

_________

SCHEDULE
1. Clause 7. � Wages: Delete subclause (6)(a) of this clause and insert in lieu the following�

(a) Monumental masons $21.50

Tool allowance shall not be paid where the employer supplies an employee with all necessary tools.
2. Clause 14. � Overtime: Delete subclause (4)(a) of this clause and insert in lieu the following�
(4) (a) Subject to the provisions of paragraph (b) of this subclause, an employee required to work overtime for more

than two hours shall be supplied with a meal by the employer or be paid $9.60 for a meal and if owing to the
amount of overtime worked, a second and subsequent meal is required the employee shall be supplied with each
such meal by the employer or be paid $6.50 for each meal so required.

____________________

2002 WAIRC 07219
PLASTER, PLASTERGLASS AND CEMENT WORKERS� AWARD

No. A 29 of 1989
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
FORMICA CEILINGS AND OTHERS, RESPONDENTS

CORAM COMMISSIONER J F GREGOR
DATE MONDAY, 16 DECEMBER 2002
FILE NO. APPLICATION 1626 OF 2002
CITATION NO. 2002 WAIRC 07219
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________

Order
HAVING heard Ms M. Bonomelli (of Counsel) on behalf of the Applicant and Mr K. Dwyer on behalf of the Respondents, and by
consent, the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders:

THAT the Plaster, Plasterglass and Cement Workers Award No. A29 of 1989 be varied in accordance with the
following Schedule and that such variation shall have effect from the first pay period on or after today�s date.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

_________
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SCHEDULE
1. Clause 12. � Overtime: Delete subclause (2) of this clause and insert in lieu the following�
(2) Any employee who is called upon to continue working for more than two hours beyond his/her usual ceasing time shall

be provided with any meal required or shall be paid an allowance of $7.10 in lieu thereof.
Provided that this subclause shall not apply to any employee who was advised on the previous day that he/she would be
required to work such overtime, nor to any employee who can conveniently return home for a meal.

2. Clause 13. � Wages: Delete subclause (1)(a) of this clause and insert in lieu the following�
 (1) (a) Modeller 408.90 106.00 514.90

Tool Allowance 1.40
____________________

2002 WAIRC 07199
WOOL, HIDE AND SKIN STORE EMPLOYEES� AWARD

No. 8 of 1966
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE SHOP, DISTRIBUTIVE AND ALLIED EMPLOYEES� ASSOCIATION OF WESTERN
AUSTRALIA, APPLICANT
v.
WESTRALIAN FARMERS CO-OPERATIVE LTD AND OTHERS, RESPONDENTS

CORAM COMMISSIONER J L HARRISON
DATE OF ORDER THURSDAY, 12 DECEMBER 2002
FILE NO/S. APPLICATION 1553 OF 2002
CITATION NO. 2002 WAIRC 07199
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________

Order
HAVING heard Mr T Pope on behalf of the applicant and Mr P Moss as agent on behalf of various respondents and by consent, the
Commission, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders�

THAT the Wool, Hide and Skin Store Employees� Award (No 8 of 1966) be varied in accordance with the following
Schedule and that such variation shall have effect from the beginning of the first pay period commencing on or after the
12th day December 2002.

(Sgd.) J. L. HARRISON,
[L.S.] Commissioner.

_________

SCHEDULE
1. Clause 15. - Meal Hours and Meal Money: Delete subclause (2) of this clause and insert the following in lieu

thereof�
(2) (a) An employee shall be entitled to meal money of $8.95 in the following circumstances.

(i) Where he is required to work for more than one hour before his normal commencing time or to
continue to work for more than one hour after his normal ceasing time; or

(ii) Where he is required to continue working after 12.00 midnight for more than one hour; or
(iii) Where he is required to continue working after midday on Saturday, Sunday or public holiday for

more than one hour; or
(iv) Where he is required to continue overtime after 5.00pm on a Saturday, Sunday or public holiday for

not less than one hour.
(b) Meal money shall be paid to the worker no later than 5.00pm on the day that he is required to return to work

overtime.
2. Clause 30. � Vehicle Allowance: Delete this clause and insert the following lieu thereof�
Where a worker maintains a motor vehicle and is authorised by the employer to use the vehicle in the performance of his or her
duties he or she shall be paid in accordance with the following schedule:

Area and details Engine Displacement
(in cubic centimetres)

Rate Per Kilometre (Cents)
Distance Travelled Each Year on Employer�s
Business Over 2600 cc Over 1600 cc -

2600 cc 1600 cc & Under

Metropolitan Area 64.16 57.45 49.98
South West Land Division 65.66 58.94 51.23
North of 23.5 degrees South Latitude 72.12 64.98 56.45
Rest of the State 67.9 60.81 52.85
Motor Cycle (in all areas) 22.13 cents per kilometre
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NOTICES�Award/Agreement matters�
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

APPLICATION NO. 2039 OF 2001
APPLICATION FOR VARIATION OF AWARD

ENTITLED
"CONTRACT CLEANERS� (MINISTRY OF EDUCATION) AWARD 1990 �

NOTICE is given that an application has been made to the Commission by Delron Cleaning Pty Ltd and Jason Cleaning Services
under the Industrial Relations Act 1979 for a variation of the above Award.
The following are the variations applied for�
Clause 2 � Arrangement

Delete this clause and insert Clause 2 � Arrangement from the �Contract Cleaners� Award 1986�.
Clauses 6 - 32

Delete these clauses and insert Clauses 6 � 29 from the �Contract Cleaners� Award 1986�.
A copy of the proposed variations may be inspected at my office at 111 St George's Terrace, Perth.

(Sgd) J. A. SPURLING,
Registrar.

7 January 2003.

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
APPLICATION NO. 1754 OF 2002

APPLICATION FOR VARIATION OF AWARD
ENTITLED

�TRANSPORT WORKERS (GOVERNMENT) AWARD 1952, No 2A of 1952�
NOTICE is given that an application has been made to the Commission by The Department of Education of WA under the
Industrial Relations Act 1979 for a variation of the above Award.
As far as relevant, those parts of the variation which relate to area of operation or scope are published hereunder�
SCHEDULE B : SCHEDULE OF RESPONDENTS
Delete from Schedule:
Director General Department of Education (WA)
151 Royal Street
EAST PERTH WA 6004
A copy of the proposed variations may be inspected at my office at 111 St George's Terrace, Perth.

(Sgd) J. A. SPURLING,
Registrar.

2 January 2003.

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
APPLICATION NO. 2056 OF 2002

APPLICATION FOR VARIATION OF AWARD
ENTITLED

�WOOL, HIDE AND SKIN STORE EMPLOYEES� AWARD No. 8 of 1966�
NOTICE is given that an application has been made to the Commission by The Shop, Distributive and Allied Employees�
Association of Western Australia under the Industrial Relations Act 1979 for a variation of the above Award.
As far as relevant, those parts of the variation which relate to area of operation or scope are published hereunder�
Clause 3. � Scope
Delete the contents of this clause and insert in lieu thereof:

This award shall apply to all employees engaged in wool, wool dumping, hide and/or skin stores and wool scouring
establishments in the industries carried on by the respondents, in the classifications described in Clause 13. � Wages of this
award in or in connection with the classing, sorting, dumping, piece picking, receiving, despatching and general handling of
wool, skins, and/or hides.
Provided that it shall not apply to employees who are at present subject to any award of the Western Australian Industrial
Relations Commission or in any industrial agreement registered in accordance with the Industrial Relations Act, 1979.
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SCHEDULE A � EMPLOYER RESPONDENTS
Delete the contents of this schedule and insert in lieu thereof:

Westralian Farmers Co-operative Limited Westcoast Wools Pty Ltd
40 The Esplanade Phoenix Road
PERTH WA 6000 SPEARWOOD WA 6163
Kreglinger (WA) Pty Ltd Carbon Skin Services Pty Ltd
Norfolk Street 5 Aldgate Place
FREMANTLE WA 6160 EAST FREMANTLE WA 6160
Elders Wool Perth Hide and Skin Exports
Cnr. Phoenix road and Sudlow Road Lot 25 Cockburn Road
SPEARWOOD WA 6163 HAMILTON HILL WA 6163
Primaries of WA Pty Ltd Western Australian Skin & Hide Industries
Wellard Street 34 Lionel Street
SPEARWOOD WA 6163 NAVAL BASE WA 6165
Wool Agency Co Pty Ltd Standard Wool Australia Pty Ltd
4 Clontarf Road Bracks Street
HAMILTON HILL WA 6163 NORTH FREMANTLE WA 6160
Peter Scanlan Wools United Quality Wool
4 Chamberlain Street 34 Lionel Street
O�CONNOR WA 6163 NAVAL BASE WA 6165 
Prevost Trading Pty Ltd
15 Cocos Drive
BIBRA LAKE WA 6163

A copy of the proposed variations may be inspected at my office at 111 St George's Terrace, Perth.
(Sgd) J. A. SPURLING,

Registrar.
3 January 2003.

PUBLIC SERVICE ARBITRATOR�Matters Dealt With�
2002 WAIRC 07209

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES CIVIL SERVICE ASSOCIATION INC, APPLICANT

v.
ANTI-CORRUPTION COMMISSION, RESPONDENT

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DATE OF ORDER THURSDAY, 12 DECEMBER 2002
FILE NO/S. P 50 OF 2002
CITATION NO. 2002 WAIRC 07209
_________________________________________________________________________________________________________

Result Interim order issued
_________________________________________________________________________________________________________

Order
WHEREAS this is an application pursuant to Section 80E of the Industrial Relations Act 1979; and
WHEREAS on the 20th day of November 2002 the Arbitrator convened a conference for the purpose of conciliating between the
parties; and
WHEREAS at the conclusion of that conference the parties sought time to undertake further discussions; and
WHEREAS on the 12th day of December 2002 the Arbitrator convened a further conference for the purpose of conciliating between
the parties and to deal with any interlocutory matters; and
WHEREAS the Arbitrator heard from the parties regarding the interim orders sought by the Applicant; and
WHEREAS the Arbitrator considered the tests set out in Thomas James Brown v President, State School Teachers Union of WA
(Inc) and Others (69 WAIG 1390), and the provision of s 32(8) of the Industrial Relations Act 1979; and
WHEREAS at the conclusion of that conference the Arbitrator decided that interim Order 1 sought should issue and the application
in respect of the remaining interim orders sought should be dismissed; and
WHEREAS the Arbitrator, in particular, considered that in the context of Mr Jones having been removed from his position pending
a preliminary investigation into allegations regarding Mr Jones�s conduct, that alleged conduct relating to his leadership and liaison
role, and there being no suggestion that Mr Jones continuing in his substantive position holds any considerations of a threat to
security or particular sensitivity that�

(a) it is just and correct to return Mr Jones to his position pending the hearing and determination of the matter;
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(b) the damage done to Mr Jones by his not returning to the position on an interim basis outweighs the damage to
the respondent in him doing so. The position to which he has been allocated is of a lower status than his
substantive position and that position still carries leadership and liaison duties.

(c) Mr Jones has a prime facie case for relief;
(d) the order would not be irreversible
(e) there was no undue delay in the filing the application;
(f) the granting of the first order sought would prevent deterioration of industrial relations until arbitration resolves

the matter.
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby
orders that�

1. Pending the hearing and determination of this matter, Mr Allan Jones be returned to his position of Team
Leader SPU, with the accompanying duties, roster arrangements and responsibilities which he held up to
22 April 2002.

2. Order 1 shall be compiled with no later than 7 days from the date hereof.
3. The parties may apply to the Public Service Arbitrator for this Order to be varied or rescinded.
4. The application for interim orders is otherwise dismissed.

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner.

Public Service Arbitrator.

____________________

2002 WAIRC 07217
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, APPLICANT
v.
DIRECTOR GENERAL, DEPARTMENT OF FAMILY AND CHILDREN�S SERVICES,
RESPONDENT

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DATE MONDAY, 16 DECEMBER 2002
FILE NO. P 41 OF 2001
CITATION NO. 2002 WAIRC 07217
_________________________________________________________________________________________________________

Result Application dismissed
Representation
Applicant Ms M in de Braekt
Respondent Mr D Matthews (of Counsel)
_________________________________________________________________________________________________________

Reasons for Decision
1 This is an application to the Public Service Arbitrator (�the Arbitrator�) for an order that the respondent cease a disciplinary

process against Mr H in respect of minor breaches of discipline by Mr H during the course of a work-related trip to Broome in
2000.

2 It is relevant to note that the respondent has already completed a disciplinary process relating to allegations of serious or major
breaches of discipline against Mr H said to have occurred on the same trip to Broome, and the respondent imposed a penalty.
That completed process was the subject of an appeal to the Public Service Appeal Board (�the Board�), PSAB 4 of 2001. The
disciplinary process relating to the minor breaches now before the Arbitrator was conducted in tandem with the disciplinary
process relating to the serious or major breaches, the subject of the appeal to the Board. The Arbitrator convened to hear the
parties on this matter immediately following the hearing by the Board, and the parties adopted much of the evidence and
submissions which had been put to the Board so far as they are relevant to the matter before the Arbitrator. The Reasons for
Decision of the Board in PSAB 4 of 2001 issued on 13 December 2002 largely set out the circumstances of the trip to Broome
and the history of the disciplinary process.

3 The reason that these matters are before the Arbitrator rather than the Board is that in respect of the minor breaches of
discipline, the respondent has not completed the disciplinary process, in that the respondent has found that Mr H had
committed minor breaches of discipline and has put to Mr H a proposed penalty of a reprimand. In accordance with the
procedures set out in the Public Sector Management Act 1994, by letter dated 9 October 2001, Mr H was invited to respond to
that proposed penalty by 16 October 2001. On the basis of an error in that letter, where it referred to serious breaches of
discipline as opposed to minor breaches of discipline, the respondent wrote to Ms in de Braekt on behalf of the applicant on
17 October 2001 indicating that error and on that basis, providing a further seven days in which Mr H was to provide a written
response, that is until 24 October 2001. The application to the Arbitrator was filed on 24 October 2001, seeking, in effect, that
the respondent be prevented from continuing with the disciplinary process and bringing it to an end on the basis of what were
said to be significant procedural flaws including that Mr H had been denied natural justice, and that he had not committed
breaches in circumstances which related to his employment entitling the respondent to undertake any disciplinary enquiries.

4 The Reasons for Decision of the Board set out concerns as to the terms of the Notice of Application to the Board. I repeat those
concerns as they arise in respect of the schedule to the Notice of Application to the Arbitrator, which sets out some
49 purported Grounds, 57 purported Particulars and 8 Orders sought.

5 The circumstances under which the minor breaches of discipline are alleged to have occurred relate to the trip to Broome
undertaken by Mr H and Ms G in November 2000.
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6 In considering this matter, I note paragraphs 19 and 20 of the decision of the Industrial Appeal Court in Civil Service
Association of Western Australia Inc �v- Director General of Department of Community Development [2002] WASCA
241 where His Honour, Anderson J says:

�19 In examining this contention, the Arbitrator might have been expected to confine herself to those facts which were
alleged by Ms S in support of her complaint. The Arbitrator might have been expected to simply ask herself the
question whether if all of the factual material put forward by Ms S in support of her complaint was true, did that
factual material disclose grounds on which the Director could suspect that Mr H had committed a breach of
discipline whilst serving as an employee. I think that would have been the proper and better approach. Instead the
Arbitrator heard evidence from Mr H, and only from him. Mr H was allowed to give evidence to the Arbitrator to
the effect that his �official duties� ceased when he left the training venue to return to his motel. He was allowed to
give his version of the circumstances under which he, Ms S and the other members of the group came to be
socialising. He gave his version of his behaviour and of the behaviour of Ms S and as to how events unfolded
during the course of the evening and early morning; and he was allowed to give evidence contradicting the
account given by Ms S of the sexual assault upon her.

20 I do not consider that this was appropriate. If an employing authority suspects that there may have been an
actionable breach of discipline, and there are reasonable grounds for that suspicion, the authority ought to be
allowed to carry out its statutory duty to conduct an investigation to see whether there was in truth an actionable
breach of discipline. Prima facie it would not seem to be a proper exercise of jurisdiction by the Public Service
Arbitrator to stop the employing authority from doing so on the basis of the Public Service Arbitrator�s own
investigation of the facts. No doubt it is perfectly proper for the Public Service Arbitrator to stop baseless
disciplinary proceedings. However, I think the judgment as to whether the proceedings are or are not baseless
should be made by reference only to the matters alleged in the complaint.�

7 Accordingly, the role of the Arbitrator in dealing with such a matter as this is not the same as the role of the Board and is to
deal with the matter by considering whether there is a basis for the disciplinary proceedings, or whether they are baseless.

8 This is to be done by reference only to the matters alleged in the complaint. The complaint is that made by Ms G, and as
reflected in the allegations put to Mr H, is�

�That on 22 November 2000, whilst travelling to Broome on work-related business, you initiated a conversation of a
personal and sensitive nature with Ms (G). Pursuant to Finding 5.1 of the Report it is alleged that in doing so you acted
inappropriately and thereby�
1. Committed an act of misconduct in contravention of Section 9(a) of the Public Sector Management Act 1994,

General Principles of Official Conduct, by failing to comply with the WA Public Service Code of Ethics,
specifically the key principles of Justice, Respect for Persons and Responsible Care, in your official duties as
Manager CSTC towards Ms (G), then a sub-ordinate contractor;

2. Committed an act of misconduct in contravention of Section 9(b) of the Public Sector Management Act 1994,
General Principles of Official Conduct, by failing to act with integrity in the performance of your official duties
as Manager CSTC towards Ms (G), then a sub-ordinate contractor;

3. Committed an act of misconduct in contravention of Section 9(c) of the Public Sector Management Act 1994,
General Principles of Official Conduct, by failing to exercise the proper courtesy, consideration and sensitivity
in your dealings with Ms (G), then a sub-ordinate contractor;�

(Exhibit A(7))
9 These allegations follow a preliminary investigation to determine whether the respondent should suspect a breach of discipline.
10 I find that if all of the factual material put forward by Ms G in support of her complaint is true, then the respondent could have

suspected a breach of discipline. The conduct alleged related to the conversation between Ms G and Mr H while they waited
for their flight, and during the course of their flight to Broome, the purpose of which was to undertake work for the respondent.
The conversation took place during working hours, on a trip paid for by the respondent. It was between a manager and a
subordinate contractor. Based on the complaint by Ms G and the preliminary investigation by Ms Abbott, the respondent had
grounds to conduct an investigation, and begin a formal disciplinary process. The complaint therefore could not be described
as baseless. Accordingly, the disciplinary process ought not be brought to a halt in the circumstances described by His Honour,
Anderson J.

11 A matter not addressed by the Industrial Appeal Court in CSA v Director General, Department of Community Development
(supra) is whether the process ought be brought to a halt by the Arbitrator on the basis of procedural flaws or breaches. There
are potentially many steps during the course of a disciplinary process where procedural flaws or breaches may occur. There are
issues of degree, i.e. those flaws may be of a minor nature and of little real effect, or they may have the effect of tainting the
whole process and the ultimate outcome. I am of the view that the decision of the Industrial Appeal Court does not indicate that
the Arbitrator is not able to deal with such matters on the basis that the procedure being applied in a particular case is so flawed
as to taint the whole process.

12 The legislature clearly intended that the Board would deal with disciplinary processes both as to any flaws in or breaches of the
process and as to the merits of the matter by way of a hearing de novo. Unless there are baseless disciplinary proceedings, or
where there are significant flaws or breaches in the process which will so taint the whole process and the outcome, those
matters should proceed to finality and an employee aggrieved may then proceed before the Board and have the whole process
and the outcome dealt with. I am indeed concerned that a use of applications to the Arbitrator to stop the process could occur at
any and every stage. If this were the approach to be taken by an applicant, disciplinary proceedings would become bogged
down at every stage by applications for them to be ceased. This would not be a proper use of the Arbitrator�s jurisdiction. This
is particularly so when there is clearly a provision for the rectification of any problems at the conclusion of any process.
Further, it would be only in circumstances where there was clearly a baseless disciplinary process or a very clear and
significant breach of the process which would have the effect of undermining the whole process and the outcome that such an
application could be justified or warranted. Applications to stay the process based on breaches of or flaws in the process which
would not be so significant as to taint the whole process and the outcome ought be discouraged.

13 I also express my concern that this application is brought to the Arbitrator to cease the disciplinary process at this, the very last
stage of the process, particularly given that essentially the same process has been the subject of an appeal to the Board.

14 I have found that the disciplinary process in this matter was not baseless. Also, as found by the Board in PSAB 4 of 2001, the
disciplinary process in this matter, being conducted as it was in tandem with that process considered by the Board, does not
suffer the significant flaws or breaches alleged such as to warrant the process being halted. I adopt the Reasons for Decision of
the Board in that regard. I also take account of the very late stage which the disciplinary process had reached before this
application was filed, and the remedy available being an appeal to the Board.

15 Accordingly, the application will be dismissed.
_________



148 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 83 W.A.I.G.

2002 WAIRC 07216
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, APPLICANT
v.
DIRECTOR GENERAL, DEPARTMENT OF FAMILY AND CHILDREN�S SERVICES,
RESPONDENT

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DATE OF ORDER MONDAY, 16 DECEMBER 2002
FILE NO. P 41 OF 2001
CITATION NO. 2002 WAIRC 07216
_________________________________________________________________________________________________________

Result Application dismissed
_________________________________________________________________________________________________________

Order
HAVING heard Ms M in de Braekt on behalf of the applicant and Mr D Matthews (of Counsel) on behalf of the respondent, the
Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders�

THAT this application be, and is hereby dismissed.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.
Public Service Arbitrator.

____________________

2002 WAIRC 07282
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, APPLICANT
v.
DIRECTOR GENERAL, DEPARTMENT OF JUSTICE, RESPONDENT

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DATE OF ORDER MONDAY, 23 DECEMBER 2002
FILE NO/S. PSAC 48 OF 2002
CITATION NO. 2002 WAIRC 07282
_________________________________________________________________________________________________________

Result Recommendation issued.
_________________________________________________________________________________________________________

Recommendation
WHEREAS this is an application pursuant to Section 44 of the Industrial Relations Act 1979; and
WHEREAS on the 20th day of December 2002 the Arbitrator convened a conference for the purpose of conciliating between the
parties; and
WHEREAS the Arbitrator heard from the parties regarding the orders sought by the Applicant and advised the parties that a
recommendation would issue;
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby
recommends that�

1. The letter to Ms Buick dated 23rd October 2002 signed by Robert M Carter, A/Executive Director of the
Community and Juvenile Justice be removed from Ms Buick�s personal file.

2. A copy of the letter referred to above which was forwarded to Mr Cicchini be returned and a signed statement
be provided to the effect that no copies have been made.

3. The application otherwise be and is hereby dismissed.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.
Public Service Arbitrator.
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UNFAIR DISMISSAL/CONTRACTUAL ENTITLEMENTS�
2002 WAIRC 07246

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES AUNG AUNG, APPLICANT

v.
MARDO AUSTRALIA PTY LTD T/AS KRESTA BLINDS AND CURTAINS, RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED WEDNESDAY, 11 DECEMBER 2002
FILE NO. APPLICATION 1653 OF 2002
CITATION NO. 2002 WAIRC 07246
_________________________________________________________________________________________________________

Result Application dismissed for want of jurisdiction
Representation
Applicant Mr A Aung and with the assistance of Ms Peters
Respondent Mr D Jones as agent
_________________________________________________________________________________________________________

Reasons for Decision
(Given extemporaneously and subsequently edited by the Commissioner)

1 This is an application pursuant to section 29(1)(b)(i) of the Industrial Relations Act 1979 (�the Act�). The applicant states in
his application that he withdrew from his work on 26 September 2002 after experiencing difficulties in the workplace and that
he did not wish to be reinstated.

2 The matter was put on for a show cause hearing as to why the matter should not be dismissed. This occurred after conference
and on the basis of the applicant�s letter of 11 November 2002 stating that he was not dismissed from his employment and
outlining some of the difficulties he says he experienced in the workplace.

3 It is clear to me after considering the application, the letter of 11 November 2002 and having heard the evidence of the
applicant concerning the events of 26 September 2002 and the workplace difficulties that the applicant chose to leave his
employment and not to return to work.

4 That is the simplest statement that can be made of the circumstances and in that sense the only finding I can make, in my view,
is to find that Mr Aung resigned his employment.  Having made that finding, it is not for the Commission to then deal with the
application further and the application will be dismissed for want of jurisdiction.

5 In coming to the conclusion that the applicant resigned I take account of the following. Mr Aung in his letter of 11 November
2002 clearly says that he was not dismissed. He does not use the terminology �resign� but he says, �I was not dismissed�. This
is consistent with his evidence at hearing and is indicative of the fact that no one forced him to leave his employment.

6 There is nothing in his evidence that suggests that he was told his employment was terminated by the respondent. He did not
and could not form that view in my opinion. There were circumstances in the workplace that were of concern to him, and they
featured in his decision not to return to the workplace.

7 The prime reason for not returning to the workplace, on his own evidence, is because he wished to go to another work location.
The circumstances of this matter are unfortunate in many ways due to the communication difficulties experienced by both
parties. These were, on the evidence, apparent on 26 September 2002 and have been apparent in both the conference and at
hearing. There was clearly an element of miscommunication in all that occurred.

8 Having said that, the responsibility does not all lay with the respondent for resolving the issue. It is clear from Mr Aung�s
evidence that the respondent was to go and check with Bernard, another employee, who was trusted as an interpreter by Mr
Aung. Mr Aung then simply left his work without any further communication with the respondent. It is also clear that Mr Aung
made no further steps to return to the workplace and present himself for work. It is clear that the employer took steps to have
Mr Aung�s medical condition checked and explored the concerns of Mr Aung regarding his rash, which he says occurred due
to the oiling shed.

9 My finding is that Mr Aung resigned his job and I have sufficient before me to come to that conclusion. However, I would add
that in the alternative, if there is any doubt about that, and I do not believe there is, it is clear to me that prima facie a claim for
unfair dismissal could not be substantiated if I apply the principles in Undercliffe Nursing Home �v- Federated Miscellaneous
Workers� Union of Australia, Hospital, Service and Miscellaneous, WA Branch 65 WAIG 385 of a fair go all round.

10 Many of the complaints in the workplace that Mr Aung refers to briefly in his evidence I do not think could be deemed to be
relevant to the question of a dismissal. There would be little prospect in my view, on the evidence of Mr Aung, of the applicant
making out a claim for constructive dismissal. There clearly not having been what I would deem to be oppression by the
employer or any attempt to force the applicant to leave.

_________
2002 WAIRC 07247

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES AUNG AUNG, APPLICANT

v.
MARDO AUSTRALIA PTY LTD T/AS KRESTA BLINDS AND CURTAINS, RESPONDENT

CORAM COMMISSIONER S WOOD
DATE OF ORDER WEDNESDAY, 18 DECEMBER 2002
FILE NO. APPLICATION 1653 OF 2002
CITATION NO. 2002 WAIRC 07247
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_________________________________________________________________________________________________________

Result Application dismissed for want of jurisdiction
Representation
Applicant Mr A Aung and with the assistance of Ms Peters
Respondent Mr D Jones as agent
_________________________________________________________________________________________________________

Order
HAVING heard Mr A Aung, with the assistance of Ms Peters, on his own behalf and Mr D Jones for the respondent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the application be and is hereby dismissed for want of jurisdiction.
(Sgd.) S. WOOD,

[L.S.] Commissioner.

____________________

2002 WAIRC 07174
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES KERRYN MAI BRISTOW, APPLICANT
v.
BAY OF ISLES ABORIGINAL COMMUNITY INC., RESPONDENT

CORAM COMMISSIONER J F GREGOR
DATE MONDAY 9TH DECEMBER 2002
FILE NO. APPLICATION 873 OF 2002
CITATION NO. 2002 WAIRC 07174
_________________________________________________________________________________________________________

Result Unfairly dismissed. Compensation awarded.
Representation
Applicant Ms L. Ellery (of Counsel) appeared for the Applicant
Respondent Mr R. Castiglione (of Counsel) appeared for the Respondent
_________________________________________________________________________________________________________

Reasons for Decision
1 On 22nd May 2002 Kerryn Mai Bristow (the Applicant) applied to the Commission for an order pursuant to s.29 of the

Industrial Relations Act, 1979 (The Act) on the grounds that she had been unfairly dismissed from her employment with the
Bay of Isles Aboriginal Community Incorporated (the Respondent) on or about 5th May 2002.

2 The Applicant�s story is that she had been engaged to work as a book-keeper with the Respondent on 7th May 2001. The
acceptance by her of the job required that she relocate from Kalgoorlie and established herself in Esperance at some
considerable expense.

3 The duties were essentially book-keeping. In addition she was required to produce financial reports, make grant applications
and support the youth and men�s health officers. In the absence of the Respondent�s Manager, Mr Ronald Reynolds, she was to
act in his place.

4 The Applicant told the Commission that when she started her employment she found it an enjoyable and stimulating
environment. She was very dedicated to her work and had many friends at work. The situation in which she found herself was
all she desired of a workplace.

5 She made friends with both her workmates and members of the Respondent�s Council including Mrs Veronica Williams-
Benell who on occasions had visited her at her home in Kalgoorlie. Mrs Williams-Benell is an older woman than the Applicant
but the Applicant claims notwithstanding they were extremely friendly and on very good terms.

6 Towards the end of 2001 the Applicant formed a friendship with a fellow worker, a male employee, who was working as the
Commission understands in the Respondent�s youth and men�s health service.

7 The Commission was told that the liaison between the two became the subject of discussion around the workplace and there
was considerable gossip about the depth of the relationship. This gossip eventually weighed extremely heavily upon the
Applicant.

8 In January 2002 there was a meeting between the Applicant, the other worker involved in the friendship and Mr Reynolds. Mr
Reynolds had put to them that there were allegations that they were having a personal relationship. They both denied this. Mr
Reynolds apparently accepted that the liaison between the two employees was nothing more than a friendship. However the
gossip about the Applicant and her friend continued unabated so much so that on 11th January 2002 the Applicant had a
discussion with Mrs Veronica Williams-Benell. As a result of the discussion, which the Applicant said she found extremely
trying, she decided there was no easy way to fix the problems that had arisen from what she said were malicious rumours
circulating about her and her work-mate and therefore she submitted her resignation.

9 She did so with deep sadness and regret and purely because people were circulating �yarns� about her and her fellow worker.
These allegations she believed were unfounded and slanderous.

10 In her letter of resignation (Exhibit C1) she gave one month�s notice.
11 After receipt of the notice the Applicant said Mr Reynolds approached her and told her that he did not want her to resign.

There were discussions between the two about what should happen and in order to allow Mr Reynolds to deal with the problem
the Applicant agreed that she would work from home for a period of two months. She would do the majority of her duties at
her home and would visit the office of the Respondent from time to time. This is exactly what happened.
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12 According to the Applicant the key to her deciding to withdraw her resignation was that Mr Reynolds agreed to talk to Mrs
Williams-Benell and he would ask her to sever her connection with the Respondent. Mrs Williams-Benell was not an employee
of the Respondent but she was a Councillor and had been for some time.

13 It is the Applicant�s contention that Mr Reynolds also undertook to deal with other members of his family who were employed
or otherwise associated with the Respondent to stop the stories being told about the Applicant.

14 The Applicant admitted that after Mr Reynolds had agreed to take these steps that she formed a closer relationship with her
fellow worker and they became more than workplace friends.

15 The relationship was still beset by rumours in the workplace but the Applicant felt that she was coping with those and was
happy to continue in her employment. This remained the situation after she returned to do her daily duties in the workplace
instead of working from home.

16 The Applicant says that early in May 2002 Mr Reynolds approached her and asked her to go with him to the local Tearooms to
discuss what he described as �some issues�. Going to the Tearooms to have discussions off site was something which Mr
Reynolds did quite often and the Respondent ran a tab at the Tearooms for that purpose.

17 The Applicant says that she was unable to attend the Tearooms at the time first requested by Mr Reynolds because she was
meeting with her friend. She did agree to meet him an hour later and she duly presented herself at the Tearooms at 1:30pm on
3rd May 2002.

18 The Applicant says that Mr Reynolds opened the conversation by asking her what would it take to have her leave her job
quietly. She took this to mean that Mr Reynolds wanted her to leave. He had been unable to deal with the situation with Mrs
Williams-Benell. He was under considerable pressure, the Applicant knew this and she took his words to mean that she had
been dismissed. As the Applicant saw it Mr Reynolds had to make a choice between his family or her and he chose his family.
The only discussion then held between them was how much �pay� she required to leave.

19 She was certain that she had been dismissed. Mr Reynolds was leaving that night to go to Kalgoorlie, both parties having had
discussed the question of her entitlements. They agreed that she would be paid for her outstanding annual leave plus four
week�s pay in lieu of notice. She was also to get the benefit of a tax arrangement which she had arranged for the Respondent
by way of grant from the funding body.

20 The Applicant says that thereafter she prepared the cheques for her final pay; they were split up to make direct payments to her
mortgage holder, real estate agent and to the Challenge Bank for various loans. She took cheques to be countersigned by Mr
Graham Tucker. Mr Tucker was one of the six persons authorised to sign cheques, the Applicant says that he was the only one
available. She was entitled to countersign the cheques and did so.

21 Mr Tucker signed the cheques without comment and the Applicant banked the cheques which were then presented for
payment. Payment was duly made on all but one cheque.

22 The Applicant says that she had believed then and still believes that she had been dismissed, she was no longer to come to
work in the office and she did not. There is no question that there was a mutual agreement that she resign.

23 When Mr Reynolds returned from Kalgoorlie the Applicant ascertained that he sought to block payment on the cheques. She
knew this because she was told by the real estate agency that the Respondent�s cheque had bounced. In due course the cheque
was rewritten and she received the payment. She also received the sum of $4,500.00 being her share from the grant for a
reimbursement of her personal tax.

24 The Applicant said there followed an extremely difficult time for her. She was receiving no income, there was no work
available in her calling in the Esperance area but she was unable to leave because of her house payments and other
commitments. She did search the papers for jobs but the only job of similar nature to hers was a part time position at the Court
as a clerk however she was, for various reasons, unable to apply for that job. Her financial situation became so bad that she had
to draw down on her mortgage to survive. She described her position as destitute.

25 In due course she left Esperance and has since obtained work at a business in Perth; her salary is $28,000.00 per annum as
opposed to $52,000.00 with the Respondent. That $52,000.00, by way of subsidy from the funding body, was paid without the
necessity for the Applicant to pay any income tax. Therefore she had considerable loss, the loss continues.

26 On behalf of the Respondent the Commission heard evidence from Mr Ronald Reynolds. He told the Commission that the
Respondent is an incorporated Aboriginal association which provides amongst other things health services directed to
Aboriginal people in the Esperance area. He confirmed that the Applicant�s duties included program support of both the men�s
and youth health officers, book-keeping and the preparation of financial reports and grant applications. Mr Reynolds regarded
the Applicant as his right hand person. He was very much reliant on her book-keeping ability to assist him to properly manage
the funds which were in the care of the Respondent. The Applicant had been successful in obtaining grants for the Respondent
including one which meant that the officers employed by the Respondent had their personal tax payments reimbursed.

27 Mr Reynolds confirmed that a friendship had arisen between the Applicant and a co-worker. The depth of this friendship
caused concern because of family connections between the Applicant�s friend and other employees at the Respondent�s
business. It is fair to say that Mr Reynolds�s opinion was that his family and other employees took a very dim view of the
relationship and their responses to it were disruptive to the running of the Respondent.

28 Mr Reynolds though saw his role as having to meet his industrial responsibilities as an employer as well as dealing with family
issues arising from the conflict which was raging in the Respondent�s business.

29 He had told the family members that they should not make allegations which were unfounded and to satisfy himself that the
claims were in fact unfounded he arranged a meeting with the Applicant and her friend. He accepted their assurance that their
relationship was no more than a friendship and there was no reason for the family members to conclude it was any more than
that. In due course Mr Reynolds told the other employees that was the true situation, he believed what the Applicant and her
friend had said to him and he asked the other employees all to desist from talking about it.

30 He never at any time said that he would remove anyone from association with the Respondent either as an employee or a
member of the Council. He certainly did not say that he would remove Mrs Williams-Benell from association with the
Respondent nor could he.

31 Mr Reynolds confirmed that in January 2002 the Applicant resigned, he counselled her to change her mind and made
arrangements to retain her services by allowing her to work remote from the office for a period of two months.

32 As far as he was concerned the Applicant was able to function well during that period and in due course she returned to work
in the office.

33 Mr Reynolds says that in May 2002 he was aware that there was still friction and that the Applicant asked to see him. He made
arrangements to see her on 3rd May 2002 at the Tearooms, which was not an unusual thing for him to do. He claimed that when
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the meeting commenced the Applicant told him that she was leaving and thereafter negotiated a severance package with him.
She requested she be given her accrued entitlements together with four week�s pay. His response was that subject to her
bringing up all the accounts to date and in particular the April 2002 accounts he would pay her entitlements together with two
week�s pay.

34 Mr Reynolds then went to Kalgoorlie on business being sure in his mind that the dispute with the Applicant had been resolved,
she was going to resign, the basis of the resignation was that she be paid her entitlements plus two week�s pay which she
would get that if she brought all of the financials up to date.

35 As far as Mr Reynolds was concerned the Applicant would continue to work on the following week, she did not do so and the
financials were not completed so his view was that she did not honour her side of the bargain.

36 While in Kalgoorlie he did have some discussions with her over the telephone and eventually when he returned to Esperance
he found that the Applicant had written cheques in the amounts which he thought was inappropriate and he attempted to stop
payment. The cheques which had been drawn in favour of the Challenge Bank had been presented and honoured immediately
so he was unable to stop them, but he was able to stop payment on one of the cheques to go to a real estate firm.

37 Later Mr Reynolds received legal advice on the payments. The legal advice was that the payments were in order and therefore
he made arrangements for a new cheque to be drawn so that the payment would be made good to the Applicant. He also later
authorised that she be paid $4,500.00 as her reimbursement out of the subsidy the funding body gave the Respondent for fringe
benefit tax, that sum of money was applied to her personal income tax so the end result was that she paid no tax.

38 Rumours arose out of the fact that Mr Reynolds had stopped payment on the cheque. These were that the Applicant had
misappropriated money. This allegation is repeated in the schedule to the Notice of Answer lodged in the Commission on 29th

July 2002.
39 The Respondent did not pursue its claim that there has been misappropriation in these proceedings. There was never any report

of misappropriation made to either the Police or the funding body or to any other place for that matter. Mr Reynolds
explanation was that in due course he found out that the Applicant was entitled to the money. He was at first concerned that the
cheques may not have been issued in accordance with the Respondent�s requisition system for cheques, but ultimately the
cheques had been signed by two persons authorised to do so and they were in that sense in order.

40 The Commission also heard evidence from Mr Graham Tucker who told the Commission that he has had a long term
association with the Respondent. He has been a Councillor and is currently assisting the Respondent in some projects, but he
was not and is not an employee. He was and is authorised to countersign cheques. He remembered the Applicant brought him
cheques to sign, he does not recall anything about the meeting other than that the Applicant told him that she was finishing up.
He saw nothing out of order with the cheques and signed them.

41 The preceding is a sufficient summary of the evidence for the purposes of these Reasons for Decision.
42 The Commission is required to make findings on the credibility of witnesses in matters before it. In this case that finding is

crucial because the Commission has to decide this matter on the evidence that has been presented to it by the Applicant on the
one hand and Mr Reynolds on the other. The evidence of Mr Tucker throws no light on whether the Applicant resigned in the
circumstances she claimed or whether Mr Reynolds� memory is correct.

43 The Applicant gave evidence. Her evidence in chief was strong and consistent she maintained that consistency through a
detailed and searching cross examination conducted by Mr Castiglione, of Counsel, on behalf of the Respondent. It is her
consistency and accuracy of her recollection which impressed the Commission most about her evidence. Her evidence was
delivered in a way which was not emotional even though the events behind the situation in which she found herself were
obviously trying for her.

44 On the other hand the evidence of Mr Reynolds cannot be categorised in the same way. Mr Reynolds appeared to me to be an
honest person but a person who was under considerable pressure from his family and other workers about their view of the
relationship between the Applicant and her fellow employee. He carried that pressure into the witness box. This may be why
he gave varying versions about the same events in cross examination as compared to his examination in chief. It appears to me
that he most likely attended the meeting with the Applicant about which I will comment more later with that mindset. In
deciding this matter I must make definite findings about credibility as between the two key witnesses. In making that choice it
is clear to me that on the balance of probabilities that the recollection of events as they come from the Applicant is more likely
than not to be more accurate than that which fell from Mr Reynolds. I therefore find that where the evidence of the Applicant
differs from the evidence of the Respondent I favour the evidence of the Applicant.

45 The Commission is required to decide unfair dismissal cases on the test which is erected in Undercliffe Nursing Home v. The
Federated Miscellaneous Workers� Union of Australia, Hospital, Service & Miscellaneous, WA Branch (1985) 65 WAIG 385.
The test is that the employer is entitled to bring the contract of employment to an end by right, however that right is not to be
abused. What the Commission has to assess is whether there has been a fair go all round that is not only a fair go to the
Applicant but to the Respondent as well. The Commission is to consider the matrix of events on balance and one single matter
in favour of a party is not necessarily determinant of the matter (Shire of Esperance v Mouritz (1991) 71 WAIG 891).

46 I now turn to my analysis. I find on the balance of probabilities the most likely course of events in this matter is the Applicant
was employed as a book-keeper. She was efficient and enjoyed her work. Her happiness in the job was reciprocated by other
employees and she developed friendships with them. From the evidence it is open to conclude that she had a strong friendship
with Mrs Williams-Benell and that friendship was an important one to the Applicant because it is indicated and acceptance of
her by a peer among fellow work mates.

47 The Applicant who is a married woman with a son did form a friendship with a male fellow worker. This friendship caused
rumours to start in the Respondent�s business because the fellow worker was also a married person whose wife, apparently
from the evidence, is a daughter of one of the other employees. This circumstance caused some angst in the organisation.

48 The Applicant was approached by Mr Reynolds about the situation in December 2001, at that stage she and her friend
truthfully denied that the relationship was anything other than a friendship. Mr Reynolds accepted that denial. I also find that
the Applicant pursued strongly with Mr Reynolds that he should do something about the rumours which at that time the
Applicant felt were derogatory and vicious. I accept her story that Mr Reynolds undertook to deal with the situation.

49 In due course nothing was done about the situation and this caused the Applicant to put in her resignation. I accept that she
negotiated a withdrawal of that resignation at the behest of Mr Reynolds and the outcome of that withdrawal was that she
continued to work from her home doing the duties that she would normally have done for the Respondent as if she had been at
the office. I accept her story that she believed as part of the arrangement that Mr Reynolds would deal with the situation with
Mrs Williams-Benell who the Applicant saw as being at the centre of a campaign against her.

50 In due course the Applicant returned to work in the office but the rumours continued. She was satisfied that Mr Reynolds was
dealing with the matter and that she could continue to work with the Respondent and had no intention of leaving. I accept that
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she had very good financial reasons to stay. She was heavily committed by way of mortgage and loans. She was receiving
$52,000.00 a year as a book-keeper and by virtue of the subsidy for fringe benefits tax which she had arranged she was to pay
no personal income tax on the $52,000.00 this meant for practicable purposes her salary was in the vicinity of $65,000.00 to
$70,000.00 per annum.

51 These are premium rates for a book-keeper and a considerable incentive to stay employed. When one puts that together with
the other reasons why the Applicant said she would stay, it would be quite extraordinary if in those circumstances she would
offer her resignation.

52 I find that on the balance of probabilities that Mr Reynolds had found tension in the workplace very difficult to handle. He was
trying to do the right thing by his family and the Applicant but the best solution for him would be if the Applicant was no
longer at the workplace and this would, as it were, be the first on his wish list. He therefore asked to see the Applicant in order
to discuss with her whether there was a way through the problem. I find that he opened the conversation by asking the
Applicant what it would take to have her leave. She took that to be a dismissal and he did nothing to disabuse her of that
understanding. He allowed her to reach the conclusion she had been dismissed, she had every reason to conclude she had been
and they then went on to discuss the terms of the severance.

53 It is open to find that Mr Reynolds agreed with the Applicant that the terms of settlement would be all of her entitlements plus
four week�s pay on the condition she finished the financials to the stage they agreed.

54 Mr Reynolds then went off to Kalgoorlie, he rang the Respondent�s office from Kalgoorlie because he was concerned the
financials might not have been finished. I accept that the Applicant told him that she had drawn cheques. It is open to find that
when he did return he was concerned about the cheques and he tried to stop them. It is from that action that rumours passed
about that the Applicant had misappropriated money.

55 She never misappropriated money. Mr Reynolds was able to establish that quite quickly after the event. This caused him to
release the cheque that he had stopped and pay a further $4,500.00 to her. He would clearly not have done either of those
things if there had been any suggestion at all that there had been misappropriation, there never was and I so find.

56 The Commission is drawn to the conclusion that this relationship came to an end by the dismissal of the Applicant in
circumstances where Mr Reynolds was trying to balance competing obligations on the one hand to the Applicant as the
employee and family obligations which in the end he found over bearing and the Applicant was dismissed. She has not
received a fair go all round in those circumstances and for that reason I find that she has been unfairly dismissed.

57 The Commission is to examine whether reinstatement of the relationship would be viable. It is clear from the evidence of Mr
Reynolds and the Applicant that there would be further disruptions at the workplace if the Commission was to reinstate her. It
would be not a responsible thing to do and I find that reinstatement would be unavailing. I need to consider the question of
compensation.

58 The Commission is to apply the rules which have been described by His Honour the President in Boganovich v Bayside
Western Australia Pty Ltd (1999) (79 WAIG 8) and Gilmore -v- Cecil Bros (1996) 76 WAIG 4434). Applying those rules here,
generally speaking the Applicant is required to be placed back in a position that she would have been if she had not been
dismissed. However she must make an effort to mitigate her loss. I find that there are some difficulties for her in that respect.
In the first three months the Applicant opted to stay in Esperance and she received no income during that period. It is clear
however she did not pursue any work outside her calling and there was little or no work in her calling in Esperance.

59 The Applicant had responsibilities as a mother. The Commission should take that into account that is it would be difficult for
her to obtain fulltime work or work outside school hours in a part time business if she has family responsibilities which I
accept she has. However in the circumstances the Commission has to conclude that she could have made a better effort than
she did and therefore on balance her loss should be calculated at the equivalent of eight week�s salary.

60 The Applicant has now obtained employment and that employment is at a considerably lesser rate than that which she would
have earned if she had stayed employed with the Respondent. I accept that it was her intention to remain employed by the
Respondent for the foreseeable future and a fair assessment of that time given the normal periods of employment for such an
industry would be for a period of eighteen months. During that period the difference between her earnings at the Respondent
and her new employer is $32,000.00 coupled with the loss for the two months as previously found makes a total loss of
$40,600.00 from which there are no earnings which need to be deducted. However if the Commission has neglected to note
any earnings it will then hear from the parties during Speaking to the Minutes as to whether there are any sums to be deducted
from the $40,000.00.

61 In any event even if there is some thousands of dollars to be deducted the cap of six month�s earnings, as prescribed in s.23A
and is to be applied, is the sum of $26,000.00. It is not likely that other earnings would exceed $14,000.00. In that case the
Respondent will be ordered to pay the Applicant the sum of $26,000.00 in compensation. The Commission needs to assess
components for injury. The Applicant has been subject to damaging rumours that she misappropriated the Respondent�s funds
however those damages are not such that would alter the final outcome of this matter because they would have been over the
cap, but for the record the Commission assesses the damages at $1,500.00.

62 Orders will issue that the Applicant was unfairly dismissed reinstatement is unavailing and the Respondent pay the Applicant
the sum of $26,000.00.

_________

2002 WAIRC 07181
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES KERRYN MAI BRISTOW, APPLICANT
v.
BAY OF ISLES ABORIGINAL COMMUNITY INC., RESPONDENT

CORAM COMMISSIONER J F GREGOR
DATE WEDNESDAY 11TH DECEMBER 2002
FILE NO. APPLICATION 873 OF 2002
CITATION NO. 2002 WAIRC 07181
_________________________________________________________________________________________________________

Result Unfairly dismissed. Compensation awarded.
_________________________________________________________________________________________________________
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Order
HAVING heard Ms L. Ellery (of Counsel) on behalf of the Applicant and Mr R. Castiglione (of Counsel) on behalf of the
Respondent, the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders:

1. THAT the Applicant was unfairly dismissed.
2. THAT the Respondent pay the Applicant the sum of $26,000.00 within fourteen days of the date hereof.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

____________________

2002 WAIRC 07313
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES KEVIN DOUGLAS BOLITHO, APPLICANT
v.
THE WANG FAMILY TRUST TRADING NAME GERALDTON MEAT EXPORTS,
RESPONDENT

CORAM COMMISSIONER J L HARRISON
DATE OF ORDER TUESDAY, 31 DECEMBER 2002
FILE NO/S. APPLICATION 431 OF 2002
CITATION NO. 2002 WAIRC 07313
_________________________________________________________________________________________________________

Result Application alleging unfair dismissal dismissed
Representation
Applicant No appearance
Respondent Mr M Darcy (as agent)
_________________________________________________________________________________________________________

Reasons for Decision
1 This application was filed on 11 March 2002 pursuant to s.29(1)(b)(i) of the Industrial Relations Act 1979 (�the Act�). Kevin

Douglas Bolitho (�the applicant�) claims that he was unfairly dismissed on 11 February 2002 by the Wang Family Trust
trading as Geraldton Meat Exports (�the respondent�). A response was filed by the respondent on 26 March 2002 opposing the
applicant�s claim.

2 The matter was set down for a conciliation conference in Perth on 3 May 2002. The applicant attended the conference and the
respondent was represented by Mr Darcy. No agreement was reached at the conference, however, the respondent agreed to
explore the possibility of the applicant being able to complete relevant training that the applicant had been undertaking.
Subsequent to the conference the Commission received a letter from the respondent�s agent dated 8 May 2002 advising that the
respondent had agreed to offer an opportunity for the applicant to complete a module of training to complete his traineeship.
However, the respondent was unable to contact the applicant to confirm this arrangement as the applicant had changed his
address and did not notify the respondent of his new contact details.

3 The applicant contacted the Commission on 24 May 2002 and advised that he wished to have his application set down for
hearing. On 4 September 2002, a notice of hearing was sent to the applicant confirming that there would be a hearing in
Geraldton on Monday, 21 October 2002 at 10.30am. This date was agreed to by the applicant by telephone on 13 September
2002.

4 At the hearing in Geraldton on 21 October 2002, the applicant did not attend. The Commission telephoned the applicant who
advised that he was not able to attend the hearing. No reason was given for his non-attendance. The respondent submitted at
the hearing that the matter should be dismissed on the basis that the applicant was not genuinely pursuing the application and
that considerable costs and inconvenience had been incurred by the respondent.

5 On 13 November 2002, the applicant was mailed a copy of the transcript of the proceedings of 21 October 2002. The applicant
was advised that he had until 20 November 2002 to advise the Commission as to why the matter should not be dismissed. No
response was received by the Commission to this letter.

6 In my view the applicant has been given every opportunity to prosecute his claim. The applicant agreed that he would attend
the hearing set down to progress his application. In my view, the applicant had sufficient notice in order to make the necessary
preparations for him to be in attendance at the hearing in Geraldton on the set date. It was only on the day of hearing that the
Commission and the respondent were informed that the applicant was in Perth and would not be in attendance at the hearing. I
am satisfied that the applicant has had the opportunity to prosecute his claim and has chosen not to do so. This failure by the
applicant to prosecute his claim is reason to dismiss it.

7 Further I do not believe that it is desirable in the public interest for the matter to be continued. It is not appropriate to expend
further resources on dealing with this matter and the interests of the respondent in having this matter dealt with in a timely
manner needs to be taken into account.

8 Accordingly an order pursuant to s.27(1)(a)(iv) of the Act will now issue dismissing the application.

_________
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2002 WAIRC 07314
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES KEVIN DOUGLAS BOLITHO, APPLICANT
v.
THE WANG FAMILY TRUST TRADING NAME GERALDTON MEAT EXPORTS,
RESPONDENT

CORAM COMMISSIONER J L HARRISON
DATE OF ORDER TUESDAY, 31 DECEMBER 2002
FILE NO/S. APPLICATION 431 OF 2002
CITATION NO. 2002 WAIRC 07314
_________________________________________________________________________________________________________

Result Application alleging unfair dismissal dismissed
_________________________________________________________________________________________________________

Order
THERE being no appearance on behalf of the applicant and having heard Mr M Darcy as agent on behalf of the respondent the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the application be and is hereby dismissed.
(Sgd.) J. L. HARRISON,

[L.S.] Commissioner.

____________________

2002 WAIRC 07119
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES PETER JOHN CAFFERY, APPLICANT
v.
CHUBB SECURITY AUSTRALIA PTY LTD T/AS CHUBB PROTECTIVE SERVICES,
RESPONDENT

CORAM COMMISSIONER J L HARRISON
DATE MONDAY 2 DECEMBER 2002
FILE NO. APPLICATION 390 OF 2002
CITATION NO. 2002 WAIRC 07119
_________________________________________________________________________________________________________

Result Application alleging unfair dismissal upheld
Representation
Applicant Mr P Mullally (as agent)
Respondent Mr J Brits (of counsel)
_________________________________________________________________________________________________________

Reasons for Decision
1 This is an application by Peter John Caffery (�the applicant�) pursuant to s.29(1)(b)(i) of the Industrial Relations Act,

1979 (�the Act�). The applicant alleges he was unfairly dismissed by Chubb Security Australia Pty Ltd t/as Chubb Protective
Services (�the respondent�) when he was made redundant on 8 February 2002. The respondent claims there was no unfair
dismissal.

2 The applicant gave evidence on his own behalf. At the time the applicant was terminated he was a Senior Training Instructor
with the respondent�s Chubb Training Services. The respondent appointed him to this position in October 1998. The applicant
commenced work with the respondent on 11 July 1988 and was initially employed as a Security Guard and later as an
Operations Supervisor.

3 Ms Meg O�Brien was the applicant�s supervisor when the applicant was terminated. The applicant gave evidence that on
1 November 2001 he was asked to attend a brief meeting with Ms O�Brien in relation to the viability of the respondent�s
training section. The applicant stated there were no concrete outcomes in relation to the applicant�s ongoing employment as a
result of this meeting. The applicant gave evidence that at that stage he had no concerns about his ongoing employment with
the respondent.

4 On 23 January 2002 the applicant was asked to attend a meeting with Ms O�Brien and Mr Steven Sullivan, the respondent�s
State Guard Manager. During this meeting the applicant was told that it was no longer financially viable for the applicant to
remain employed in his current position, thus the respondent offered to redeploy the applicant to a position as a relief Guard
with an annual salary of $34,000, which was less than the applicant�s existing salary of $39,500 per annum. The applicant was
shocked by this proposal. He had worked for the respondent as a loyal employee for over 13½ years, and not only did the
Guard position carry a lower salary, the applicant believed it was an insult for him to return to this type of work after he had
been promoted within the organisation some years previously from a position of this nature. The applicant was informed at the
meeting that his current position was to finish on 25 January 2002.

5 On 24 January 2002 a further meeting was held between the applicant, Mr Sullivan and Ms O�Brien, and the possibility of
redeployment to a position as the Supervisor of Security at Perth airport was canvassed. The applicant understood that the
existing Supervisor of Security would be resigning shortly, but as this person may not be leaving this position for possibly two
to three months, no specific proposals were made to the applicant in relation to this position at that time.

6 The respondent employed a large and extensive workforce thus the applicant requested that redeployment as well as other
options be canvassed.
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7 Subsequent to this meeting the applicant was given three options in relation to ongoing work with the respondent. These
options were confirmed in an email which was sent to the applicant by Ms O�Brien on 25 January 2002 (formal parts
omitted)�

�Subject: Options
Peter,
As discussed outlined are options for your consideration.
Redeployment to Guards division
Full redundancy � no sub contract work for 6 - 12 months
Half redundancy � option to work as sub contract security trainer in Training division.�

(Exhibit A4).
8 Meanwhile, the respondent continued to employ the applicant. A further meeting was held between the applicant and Ms

O�Brien on 29 January 2002 to again canvass redeployment options. The applicant restated that he required further written
information about options before making a decision in relation to any position. He had no idea when the Perth Airport
Supervisor�s position would commence and what the impact would be of taking up that position. At this point the applicant
believed the respondent had no real interest in seeking an appropriate redeployment position for him.

9 On 30 January 2002 the applicant rang Mr Terry Crotty, the respondent�s National Training Manager in Sydney and sought
further information about the possibility of a redeployment position.

10 The applicant was scheduled to take annual leave from 4 February 2002. As his employment status remained unresolved it was
arranged for the applicant to take an additional week�s leave in the last week of January 2002 prior to formally commencing
annual leave.

11 The applicant attended a meeting at approximately 5.00pm on 30 January 2002 with Ms O�Brien and Mr Sullivan. A proforma
of the duties of the Supervisor of Security job at Perth airport was presented to the applicant however he was not offered the
position. The applicant was told that if he took up this position, there was a possibility that he would lose his entitlement to a
redundancy payment, which at that stage was to be calculated on his 13½ years of service. Mr Sullivan indicated to the
applicant that a decision should be made the following week in relation to him possibly starting the Supervisor�s position at the
Perth airport. The applicant stated that although he was interested in taking up this position even though there was no car
included in the remuneration package, he was concerned about the possible loss of his redundancy entitlements. Again, no
resolution was reached at this meeting in relation to the applicant�s ongoing employment and the applicant was told to hand in
his keys, fuel card and company vehicle before going on leave. He was given a taxi voucher with which to travel home but
upon being told it may not be valid he used public transport.

12 On 4 February 2002 the respondent indicated to the applicant that he was required to give an immediate response to the options
which had been put to him. As the applicant had no specific information in writing about the Supervisor position at Perth
airport or any other alternative positions he stated that he was unable to respond to this request at that time.

13 On 8 February 2002 the applicant was contacted by Ms O�Brien to arrange a meeting with the applicant that day. The applicant
was unable to speak directly to Ms O�Brien, but he left a message with her secretary indicating that he was unable to come to
the office because he was without a vehicle. Thus, Ms O�Brien visited the applicant at his home on the afternoon of 8 February
2002 and handed the applicant a letter of termination (Exhibit A2).

14 On termination the applicant was paid accrued entitlements including annual leave, long service leave, 26 weeks� redundancy
pay based on 13½ years of service and five weeks� pay in lieu of notice. No offers of alternative employment have been made
by the respondent subsequent to the applicant�s termination.

15 Since termination the applicant has applied for several jobs with training organisations and various government departments.
He had also undertaken some formal studies in the six weeks prior to the hearing. Exhibit A5 details the jobs for which he has
applied. Since termination he has completed one week of work earning $1,250. He has also registered with an employment
agency and has sought jobs through newspaper advertisements. He has not been offered any sub contract work with the
respondent, even though mention was made of that possibility in his letter of termination.

16 Under cross examination the applicant confirmed that he believed that his termination had been unfair because it was poorly
handled. He had insufficient warning that he was to lose his job and he was not given any time off to look for alternative
employment. The applicant claims the respondent made no genuine efforts to canvass the possibility of redeployment until he
insisted on this option being considered. The applicant stated that he was aware there was a downturn in the earnings of the
respondent�s training section but he believed that was due to a lack of marketing initiatives and that he was still busy delivering
training programmes when he was terminated. The applicant agreed that one of the respondent�s Trainers had been made
redundant in early 2001 and the other full-time Trainer in the section was made redundant in late January 2002.

17 The applicant confirmed that he was not seeking reinstatement on the basis that given what had transpired between the parties
the relationship between the applicant and the respondent had broken down irretrievably.

18 The applicant was asked about his recollection of the meeting held on 1 November 2001. The applicant agreed that the
viability of the training section was discussed but he could not recall if alternative employment for him in the guard section
was specifically canvassed.

19 The applicant stated that he seriously considered the Security position at Perth airport however, he was being forced into
making a decision on this job before he had sufficient details about the position or when the job was due to start. In the event
the job did not become available because the incumbent decided to remain in the position.

20 The applicant stated it was his understanding that sub contract work with the respondent, which was canvassed as a possibility,
would only commence several months after he was terminated as there was an existing sub contractor employed by the
respondent to undertake this work. The applicant stated that he understood there was no guarantee of a minimum number of
hours to be worked if he took up this option.

21 The applicant confirmed that he did not refuse to take up the Supervisor�s position at Perth Airport at any stage during his
discussions with the respondent.

22 Ms O�Brien gave evidence on behalf of the respondent. She was appointed as the respondent�s State Manager for Training on
8 August 2001. Ms O�Brien confirmed that Chubb Training is one of the respondent�s divisions. Chubb Training employed
three full-time employees and one part-time employee as well as various casual employees when Ms O�Brien became
Manager. Her major role was to restructure the business to make it economically viable. She undertook a review of Chubb
Training�s operations and it soon became apparent to her that the training centre was not breaking even. In order for the section
to be viable two weeks of courses per month had to be run. In December 2001 and January 2002 there was only one week of
training per month being undertaken.



83 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 157

23 Ms O�Brien had a meeting with the applicant on 1 November 2001 in relation to the respondent�s economic difficulties. She
made a file note of what was discussed at this meeting (Exhibit R3).

24 Ms O�Brien stated that it was made clear to the applicant at this meeting that because of the drop in training numbers and the
training division�s lack of profits the applicant was told to look at the possibility of being transferred to another section. Ms
O�Brien undertook to look at alternative employment options for the applicant, however, she could not identify any available
positions at that time. She gave an undertaking to the applicant that any future opportunities for redeployment would be looked
at. Ms O�Brien understood that at that point it would have been clear to the applicant that whilst he was not told he was
terminated, there was a necessity for him to be redeployed out of his existing position because it was not financially viable for
him to remain in his current position.

25 Ms O�Brien confirmed the nature of her discussion with the applicant on 1 November 2001, by sending a facsimile to her
supervisor Mr Crotty (Exhibit R4). That facsimile requested she be advised as soon as possible of positions that may be
available for the applicant within the respondent�s operations.

26 Nothing further happened until a meeting was held on 23 January 2002 between the applicant, Ms O�Brien and Mr Sullivan.
Ms O�Brien kept notes of the meeting (Exhibit R5). As training numbers were low and as the section was not making money
the applicant was told that the respondent could no longer sustain his position thus the applicant was to be made redundant
effective from 25 January 2002. At the same time the respondent�s other full-time Medical was given notice that he was to be
made redundant effective from 25 January 2002.

27 Ms O�Brien�s view was that as there had been a meeting with the applicant on 1 November 2001 where he was made aware
that his future employment with the respondent was in jeopardy, it was not inappropriate in the circumstances to tell the
applicant on this date that he was to be made redundant effective from 25 January 2001. Arising from this meeting Ms O�Brien
confirmed to the applicant that as there was no problem with his performance, and given that he was a long standing and
valued employee, the respondent would again try and look at alternatives to termination. On this basis the deadline for the
applicant to consider alternative options was extended to 1 February 2002.

28 On 25 January 2002 the applicant was offered a position as a casual Guard. The applicant declined that position. He also
declined an offer of sub contract work with the respondent as there were no guaranteed hours and he would have to establish
his own business to undertake this work.

29 A further meeting was held on 1 February 2002 between Ms O�Brien and the applicant. The applicant refused to make a final
decision on the Supervisor position at Perth airport because there was no offer of employment in writing in relation to this
position. Mr Crotty was advised of this and Ms O�Brien understood that an offer in relation to this position was to come from
Mr Sullivan. The applicant was given until 8 February 2002 to decide on this job.

30 A memorandum was sent to Ms O�Brien by Mr Sullivan on 3 February 2002 confirming some details of the Supervisor job at
Perth airport (Exhibit R7). A copy of this was presented to the applicant but as the applicant had still not received a formal
offer of employment in relation to this position and as there was no guarantee of ongoing employment in relation to this
appointment, the applicant declined to accept the position at that time. Pressure was put on Ms O�Brien to finalise the issue of
the applicant�s redundancy and she was instructed to effect the applicant�s redundancy if there was no immediate response
from the applicant in relation to accepting the positions that had been offered to him. As the applicant did not confirm that he
was interested in taking up alternative employment options, on 8 February 2002 Ms O�Brien visited the applicant�s home and
handed him a letter of termination (Exhibit A2). Ms O�Brien has had no contact with the applicant subsequent to that date.

31 Under cross examination Ms O�Brien confirmed that at the meeting with the applicant on 1 November 2001 it was clear to her
that the applicant understood that he was no longer going to be able to remain in his existing position and that alternative
employment options had to be canvassed.

32 Ms O�Brien was asked why the applicant was not allowed to remain in employment on leave (he was programmed to take
annual leave from 4 February 2002) to await the possibility of the Supervisor job at Perth airport becoming available. Ms
O�Brien stated that was an academic exercise in any event because the job at Perth airport never became available. She stated
that a speedy decision had to be made in relation to the applicant�s employment because the training division was making
substantial losses during this period. She agreed that the applicant was pressured to make a decision in a short space of time
and that she understood that he wanted more information to properly explore the options open to him. It was Ms O�Brien�s
view that the respondent sought out a number of employment options for the applicant within the respondent�s operations. She
stated that at the time unfortunately nothing was available that the applicant was prepared to take up.

33 Ms O�Brien stated that she first considered terminating the applicant on 1 November 2001. On that date a decision was made
that the applicant�s position was no longer going be retained by the respondent and at that point redeployment options for the
applicant was to be the major focus. The final decision to terminate the applicant was not made until 23 January 2002. In Ms
O�Brien�s view, given that the applicant�s ongoing employment was first raised with him on 1 November 2001, the notice of
his termination on 23 January 2002 would not have been unexpected. She stated that from early November 2001 through to the
last week of January 2002 nothing further arose in relation to the applicant�s employment because of the Christmas/New Year
break. It was not until the respondent�s Sydney office put pressure on her to bring matters to a head in relation to the
applicant�s employment that a meeting was held with the applicant on 23 January 2002.

34 Ms O�Brien stated that when she delivered the notice of termination to the applicant on 8 February 2002 she wanted to discuss
the termination with him and to canvass the possibility of sub contract work however this was not possible given the applicant
was involved with looking after his children.

Submissions
35 The applicant agrees that there was a valid reason for making the applicant�s position redundant. However the applicant argued

that in effecting the applicant�s redundancy the respondent did not afford the applicant procedural fairness. Further, there was a
breach of s.41 of the Minimum Conditions of Employment Act 1993 (�the MCEA�). Under s.41 of the MCEA there was an
obligation to discuss redundancy with an employee and to canvass measures to avoid significant effects of that redundancy.
The applicant submits that the termination was unfair because the requirements under s.41 of the MCEA were not met.

36 It was unclear to the applicant that a firm decision was made on 1 November 2001 that he was to be terminated, and therefore
he was not notified as soon as reasonably practicable after the decision was made to terminate the applicant�s employment. It
was not until 23 January 2002 that it was put to the applicant that he was to be terminated in two days� time. That time frame
was clearly unreasonable for the applicant to canvass alternatives to termination.

37 The applicant was a long term employee of the respondent and he had a good network within the respondent�s organisation,
thus he could have canvassed a range of alternative options if given sufficient time to do so. Also, the applicant had annual
leave entitlements owing to him which he could have used in order to seek out alternative jobs with the respondent.
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38 In all of the circumstances, given this lack of procedural fairness, the applicant says that his termination was unfair on the basis
that the applicant was deprived of a period of time to canvass options. Thus, compensation should be awarded to the applicant.

39 The respondent submits that the onus on the applicant to demonstrate that he was unfairly terminated has not been made out.
The respondent claims there was no breach of s.41 of the MCEA as numerous discussions were held with the applicant, and
consultation took place in order to avoid or minimise the effect of significant change on the applicant. The respondent
maintains that the arguments by the applicant with respect to breaches of the MCEA are technical. The applicant was told on
1 November 2001 that due to commercial constraints his continuing employment was no longer viable, options were canvassed
and he was offered a position as a Guard. Unfortunately during the period November 2001 to end of January 2002 no other
positions suitable for the applicant were identified. There was one possible position as a Supervisor of Security at Perth airport
and this was genuinely pursued by both parties. However, in the event this position did not come to fruition.

40 The offers made by the respondent of alternative employment were not unreasonable and the applicant acted unreasonably in
refusing to take up these options. As there was a valid reason for termination and as a proper process was followed in effecting
the applicant�s termination, no compensation should be awarded to the applicant.

Findings and Conclusions
41 The test for determining whether a dismissal is unfair or not is well settled. The question is whether the respondent acted

harshly, unfairly or oppressively in dismissing the applicant. This is outlined by the Industrial Appeal Court in Undercliff
Nursing Home v. Federated Miscellaneous Workers Union of Australia (1985) 65 WAIG 385. The onus is on the applicant to
establish that the dismissal was, in all the circumstances, unfair. Whether the right of the employer to terminate the
employment has been exercised so harshly or oppressively or unfairly against the applicant as to amount to an abuse of the
right needs to be determined. A dismissal for a valid reason within the meaning of the Act may still be unfair if, for example, it
is effected in a manner which is unfair. However, terminating an employment contract in a manner which is procedurally
irregular may not of itself mean the dismissal is unfair (see Shire of Esperance v. Mouritz (1991) 71 WAIG 891 and Byrne v.
Australian Airlines (1995) 65 IR 32). In Shire of Esperance v. Mourtiz, Kennedy J observed that unfair procedures adopted by
an employer when dismissing an employee are only one element that needs to be considered when determining whether the
dismissal was harsh or unjust.

42 Redundancy is itself a sufficient reason for dismissal (Amalgamated Metal Workers and Shipwrights Union of Western
Australia and the Operative Painters and Decorators Union of Australia, Western Australian Branch, Union of Workers v
Australian Shipbuilding Industries (WA) Pty Ltd (1987) 67 WAIG 733).

43 If a decision is made to make an employee redundant based on the operational requirements of the company that can be a valid
reason for the dismissal. In this case I am of the view that the applicant was terminated for a valid reason.

44 Having said that it is appropriate to consider any unfairness in relation to the process used in effecting redundancy, as well as
all of the circumstances surrounding the termination of the employment having regard to s.26 of the Act.

45 The provisions of Part 5 of the MCEA are implied into the applicant�s contract of employment. Part 5 of the MCEA provides
that where an employer has decided to make an employee redundant the employee is entitled to be informed by the employer
as soon as is reasonably practicable after the decision has been made and discuss with the employee the likely effects of the
redundancy and measures that may be taken to avoid or minimise its effect. Also, the applicant is entitled to avail himself of
paid leave to attend job interviews.

Credibility
46 I carefully observed both witnesses whilst they gave their evidence. I accept that both the applicant and Ms O�Brien gave their

evidence to the best of their recollection. There was only one main area of dispute � the events of the meeting between the
applicant and Ms O�Brien on 1 November 2001. In relation to this issue I prefer the evidence of Ms O�Brien to that of the
applicant�s on the basis that Ms O�Brien�s evidence is corroborated by Exhibit R4. In all other respects I accept the evidence of
both the applicant and Ms O�Brien.

47 On the basis of the evidence given in relation to this matter and given my views on witness credibility I make the following
findings.

48 The applicant commenced employment with the respondent in July 1988 and he was terminated by the respondent on
8 February 2002. The applicant was initially employed as a Security Guard and was later promoted to an Operations
Supervisor. He was promoted to the position of Senior Instructor with the respondent�s Training Division in October 1998, on
an annual salary of $39,500.

49 I accept that in 2001 the respondent�s Training Division was unprofitable and Ms O�Brien was appointed in August 2001 in
order to make the division economically viable. After Ms O�Brien conducted a review of the Division she determined that it
was appropriate to make some of the Training Division employees redundant and to subcontract out future work.

50 I find that the applicant attended a meeting with Ms O�Brien on 1 November 2001 to discuss the viability of the respondent�s
Training Division. At this meeting Ms O�Brien made it clear to the applicant that his job was in jeopardy and that it was
necessary for him to consider alternative employment options if he was to remain employed by the respondent. At that stage no
suitable alternative redeployment options were presented to the applicant. In my view it was not unreasonable for the applicant
to believe that his contract of employment with the respondent was not in immediate jeopardy as nothing further was raised by
the respondent in relation to the applicant�s ongoing employment until a meeting was held between Ms O�Brien, Mr Sullivan
and the applicant on 23 January 2002. Further, the applicant had been given approval to take annual leave in February 2002,
signalling a lack of urgency on the part of the respondent in relation to the applicant�s ongoing employment.

51 At the meeting on 23 January 2002 the applicant was told his contract of employment was to finish on the 25 January 2002. I
find that whilst the applicant may have been taken aback by what was said at this meeting, given that he was aware on
1 November 2001 that his future employment in the Training Division was in jeopardy, it should not have come as a total
shock to the applicant. I find that the respondent held a further meeting with the applicant on 24 January 2002 and the
possibility of a redeployment position as Supervisor of Security at Perth airport was canvassed with the applicant. Given that
there was not a definite start date for this position and as the position never eventuated I find that it was never seriously offered
to the applicant as a redeployment option.

52 The applicant was also offered the possibility of subcontract work in the respondent�s Training Division however the applicant
was not keen to undertake this work as there was to be no guaranteed minimum hours and his redundancy payout was possibly
in jeopardy if he took up this position. In my view it was not inappropriate for the applicant to refuse this work given the
uncertainty surrounding the position. There was also an offer of redeployment to the Guards division for the applicant to work
as a Guard. The applicant declined this position. In my view it was not unreasonable for the applicant to refuse this position as
it had a lower salary and status than his existing position.
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53 The applicant remained at work until 29 January 2002 and as there was no resolution in relation to the applicant�s ongoing
employment it was arranged for the applicant to commence annual leave one week earlier than when his annual leave was due
to start. On 1 February 2002 the applicant was told to hand in his keys, fuel card and company vehicle. In the following week,
no further redeployment options were canvassed with the applicant. On 8 February 2002 whilst the applicant was on annual
leave he was visited by Ms O�Brien and handed a letter of termination, effective immediately (Exhibit A2). The termination
was on the basis that the applicant�s position with the respondent had been made redundant.

54 The applicant accepted that he was terminated due to a redundancy situation. It was common ground that on termination the
applicant was paid accrued entitlements which included annual leave, long service leave, a redundancy payment of 26 weeks�
pay and five weeks� pay in lieu of notice.

55 Subsequent to the applicant�s termination the respondent has not offered any further positions to the applicant.
56 I accept the applicant�s evidence that he has sought work subsequent to his termination, and at the time of the hearing he had

earned $1250 undertaking one week�s work.
57 Even though the applicant was warned as early as 1 November 2001 that his job was to be made redundant and that his

ongoing employment with the respondent was possibly in jeopardy, as this issue was not raised with the applicant again until
23 January 2002 I find that the respondent did not act as timely as it should have in dealing with the applicant�s termination. In
my view the applicant was given insufficient notice of his termination and this affected his ability to seek out alternative
employment and redeployment options. Even though Ms O�Brien raised the issue of the applicant�s ongoing employment on
1 November 2001, nothing further was raised with the applicant until 23 January 2002. Given the applicant�s length of service,
his senior position, his ongoing commitment to the respondent and good work record the applicant should have been made
aware earlier than 23 January 2002 that his termination was imminent. If the applicant had been given greater notice of his
impending termination he may have had sufficient time to canvass alternative work options both within the respondent�s
operations and externally. Even though the respondent made some effort to locate redeployment options for the applicant in my
view none of the alternatives were appropriate in the circumstances. I find that the applicant was treated unfairly on the basis
that he was not given sufficient notice of his termination in order to canvass alternatives. It is also clear that the requirements
of Part 5 of the MCEA in relation to time to attend job interviews were not met by the respondent. Given that the applicant was
afforded insufficient notice and was not given time to attend job interviews to that extent I consider that the applicant�s
termination was unfair.

58 Reinstatement was not sought, and in the circumstances, given what has transpired between the parties, I am of the view that
reinstatement is not appropriate.

       Compensation
59 I now turn to the issue of compensation in lieu of reinstatement. I consider the applicant�s loss in this case is represented by a

period of time which would constitute sufficient notice over and above what was given to enable possible job interviews to
take place and alternative positions to be canvassed which I find in this case to be five weeks. However, given that the
applicant was paid a redundancy payment of 26 weeks� pay and five weeks� pay in lieu of notice this amount of five weeks�
pay as compensation is to be offset against these payments (Dellys v Elderslie Finance Corporation Ltd) 82 WAIG 1193.
Thus, no monies are due to be paid to the applicant.

60 I would otherwise dismiss the application.

_________

2002 WAIRC 07171
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES PETER JOHN CAFFERY, APPLICANT
v.
CHUBB SECURITY AUSTRALIA PTY LTD T/AS CHUBB PROTECTIVE SERVICES,
RESPONDENT

CORAM COMMISSIONER J L HARRISON
DATE OF ORDER MONDAY, 9 DECEMBER 2002
FILE NO/S. APPLICATION 390 OF 2002
CITATION NO. 2002 WAIRC 07171
_________________________________________________________________________________________________________

Result Application alleging unfair dismissal upheld. Application for compensation dismissed
_________________________________________________________________________________________________________

Order
HAVING HEARD Mr P Mullally (as agent) on behalf of the applicant and Mr J Brits (of counsel) on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the dismissal of Peter John Caffery by the respondent was unfair and that reinstatement is impracticable.
THAT the application for compensation be dismissed.

(Sgd.) J. L. HARRISON,
[L.S.] Commissioner.

____________________
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2002 WAIRC 07275
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES GUY CHAPMAN, APPLICANT
v.
WORSLEY ALUMINA PTY LTD, RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED WEDNESDAY, 20 NOVEMBER 2002
FILE NO. APPLICATION 1495 OF 2001
CITATION NO. 2002 WAIRC 07275
_________________________________________________________________________________________________________

Result Application dismissed in the public interest
Representation
Applicant Mr G Chapman
Respondent Mr D Cronin as agent
_________________________________________________________________________________________________________

Reasons for Decision
(Given extemporaneously and subsequently edited by the Commissioner)

1 This is an application made pursuant to section 29(1)(b)(i) of the Industrial Relations Act, 1979 (�the Act�). The applicant, Mr
Guy Chapman, was engaged from 1996 until his termination on 26 July 2001 with the respondent Worsley Alumina in
operation services. The applicant at paragraph 20 of his application contends that his dismissal was unfair on the following
basis:

�I feel that I was unfairly dismissed because at the time of dismissal I had not yet attended court to prove my innocence of
the charge. As Worsley assumed that the property was stolen the termination of my employment on the 26th day of July
2001, was not a reasonable amount of time to prove my innocence.�

2 The respondent�s Notice of Answer and Counterproposal lodged in the Commission on 6 September 2001 says as follows�
�that the termination of the contract of employment was for Mr Chapman�s unauthorised possession of company
equipment and is not dependent upon a judicial finding of guilt or innocence in respect to charges laid by the Police on a
number of matters. The reasons given by Mr Chapman for being in possession of Company equipment lacked credibility
to the extent that Worsley considers there to have been a serious breach of clause 13.2 of the employment contract by Mr
Chapman and a breakdown in trust in the employer/employee relationship.�

3 The matter came on for conciliation in Bunbury on 14 September 2001 at the conclusion of which the matter was unresolved
and adjourned, at the applicant�s request, on the basis that there were criminal proceedings to be heard in another jurisdiction
that would have a bearing on the outcome of this matter in the applicant�s mind. On 24 January 2002 the Commission wrote to
the applicant requesting advice as to whether the applicant intended proceeding with the application. On 12 February 2002 the
applicant contacted the Commission by telephone advising that the criminal matter was not back in court until mid-March
2002 but still intended to proceed with his application.

4 The Commission again wrote to the applicant on 2 May 2002 requesting advice as to the applicant�s intentions. No response
was received and the Commission again wrote to the applicant on 28 May 2002. No response was received.

5 Given the lack of response the matter was listed for a show cause hearing in Bunbury on 7 August 2002 at which time the
applicant advised that he had been found guilty of theft on some property of the respondents (ie radios) and was going to
appeal that decision. He further stated that if he lost the appeal he would be discontinuing the application.

6 At the conclusion of the show cause hearing the matter was adjourned for the Commissioner to consider the matters raised by
the applicant and to allow the respondent to make submissions in regards to the application, in light of the applicants�
submission. The respondent forwarded to the Commission on 26 August 2002 written submissions as to why the Commission
should refrain from further hearing the matter. The respondent, in part, noted that the applicant was out of time for filing the
appeal, and went to other matters as to why the Commission should in their view dismiss the application. By letter dated
28 August 2002 to the parties, the Commission advised that he would await advice from the applicant as to the status of his
appeal. The Commission requested the applicant to advise the Commission by 25 October 2002 as to the status of his appeal.

7 The applicant forwarded to the Commission on 17 October 2002 a letter in the following terms�
�I am writing to advise you of the status of my appeal. My lawyer and I have a strong case to appeal the decision of guilt
made against me on Wednesday 10th April 2002.
Due to the fact that Worsley Alumina Pty Ltd prematurely terminated my contract of employment on the 26th day of July
2001, I am no longer financially able to further pay my lawyer to represent me and appeal.
I believe that I should have still been employed by Worsley Alumina until I had been to court and found guilty or not
guilty of the charges.
Sadly I also believe that their decision to terminate my employment at that time has contributed to my financial hardship.
I look forward to hearing from you in the near future.�

8 By letter dated 22 October 2002 the Commission advised the parties that the matter would be listed for hearing on
20 November 2002 for the applicant to show cause why the matter should not be dismissed pursuant to s.27(1) of the Act. The
matter came on for hearing in Bunbury on 20 November 2002.

9 At hearing both parties confirmed that Mr Chapman had been found guilty of stealing the three radios. Mr Chapman
maintained at all times he had not committed any offence and that the respondent should not have dismissed him because of
this. He advised that he would not be appealing his conviction. The respondent submitted that the application was without
merit and should be dismissed. The respondent has maintained at all times that they had reasonable suspicion that Mr Chapman
had taken company property and hence the necessary trust between the employer and employee had broken down.

10 The application was originally lodged on 16 August 2001. The Commission did not list the application to hear the merits of the
matter on the applicant�s request as the applicant wished to have the criminal charges against him dealt with first. The
Commission was mindful of the need to ensure the applicant was not prejudiced and was able to obtain a fair hearing (see
Paulownia Saw Milling, Timber Supplies and Manufacturing Pty Ltd v Warren Ian Jones 81 WAIG 2715).
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11 It is the case that matters that come to light after a dismissal may have relevance for the dismissal. It is also the case that the
test in this jurisdiction is one of whether a matter can be proved on the balance of probabilities. The offence for which Mr
Chapman was charged and found guilty, under a higher threshold test, was in essence the same substantive reason for his
dismissal. Mr Chapman was thought to be wrongly in possession of company property. This included three company radios. It
is difficult to see how Mr Chapman in the circumstances could make out his case for unfair dismissal.

12 Section 27(1)(a) of the Act says�
� (1) Except as otherwise provided in this Act, the Commission may, in relation to any matter before it � 

(a) at any stage of the proceedings dismiss the matter or any part thereof or refrain from further hearing or
determining the matter or part if it is satisfied � 

(i) that the matter or part thereof is trivial;
(ii) that further proceedings are not necessary or desirable in the public interest;

(iii) that the person who referred the matter to the Commission does not have a sufficient interest in the
matter; or

(iv) that for any other reason the matter or part should be dismissed or the hearing thereof discontinued,
as the case may be;�

13 I do not consider it to be in the public interest to further hear this matter given the above circumstances and I would therefore
dismiss the application.

_________

2002 WAIRC 07276
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES GUY CHAPMAN, APPLICANT
v.
WORSLEY ALUMINA PTY LTD, RESPONDENT

CORAM COMMISSIONER S WOOD
DATE OF ORDER MONDAY, 23 DECEMBER 2002
FILE NO. APPLICATION 1495 OF 2001
CITATION NO. 2002 WAIRC 07276
_________________________________________________________________________________________________________

Result Application dismissed in the public interest
Representation
Applicant Mr G Chapman
Respondent Mr D Cronin as agent
_________________________________________________________________________________________________________

Order
HAVING heard Mr G Chapman on his own behalf and Mr D Cronin on behalf of the respondent, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act, 1979, hereby�

(1) DECLARES that further proceedings are not necessary or desirable in the public interest; and
(2) ORDER that having regard to section 27(1)(a)(ii) of the Act the matter be and is hereby dismissed.

(Sgd.) S. WOOD,
[L.S.] Commissioner.

____________________

2002 WAIRC 07292
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES KARYN GRANT, APPLICANT
v.
BOOMERANG ENVIROMENTAL INDUSTRIES PTY LTD, A.C.N. 008-821-350, T/F THE
MICHAILIDIS TRUST, T/A BOOMERANG PEST CONTROL, RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED TUESDAY, 24 DECEMBER 2002
FILE NO. APPLICATION 752 OF 2002
CITATION NO. 2002 WAIRC 07292
_________________________________________________________________________________________________________

Result Application dismissed
Representation
Applicant Mr T Crossley-Solomon as agent
Respondent Mr T Thompson as agent
_________________________________________________________________________________________________________

Reasons for Decision
1 This is an application pursuant to section 29(1)(b)(i) of the Industrial Relations Act, 1979 (�the Act�). The applicant, Ms Karyn

Grant alleges that she was unfairly dismissed by Mr Michailidis, the Manager of the business, on 24 April 2002. The grounds
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of the alleged unfairness are that she was not given warning about her performance or advised that her employment was likely
to be terminated. Additionally, she believes she was dismissed so that another former employee could take her job. She
complains also that there was not appropriate training given to her during her term of employment.

2 Ms Grant was employed from 28 August 2001 to 24 April 2002 as a Receptionist/Clerk. Her duties included customer liaison,
accounts receivable and payable, banking, typing and correspondence, filing, telephones, staff liaison, booking in jobs, and
general office duties. The respondent says that Ms Grant was dismissed for unsatisfactory work performance following
numerous discussions with her during the course of her employment. At a meeting on 8 February 2002 the respondent says the
applicant was advised of a number of shortcomings and advised that unless she improved, her continued employment was in
jeopardy. It is the respondent�s view that the applicant�s performance never reached the standard required and she was given
her notice of termination on 17 April 2002 and worked out her notice period. Her separation certificate indicated that in the
respondent�s view the applicant was unsuitable for the position. The respondent says that a positive reference provided to her
on her termination was designed to assist her gain alternative work.

3 Evidence was given by Ms Grant, Mr Michailidis and Ms Katherine Harrison, the Receptionist/Administrative Assistant for
the respondent.

4 Ms Grant�s evidence is that she was employed as the Junior Clerk/Receptionist with the respondent by Mr Michailidis. Her
experience with this type of work prior to being employed by the respondent was not substantial. Her immediate supervisor
was Ms Kathy Harrison. Initially she received some basic training on the Access computer program and learnt how to do the
banking and book jobs under the program. She says she received very little supervision from Ms Harrison. Ms Grant says of
Ms Harrison:

�she wouldn�t check my work. I felt confident that she was confident.� (Transcript pg 11)
In respect to training she says she received�

�probably 10 minutes, 10 minutes there, but it wasn�t continual supervision and training.� (Transcript pg 11)
She typed letters for Mr Michailidis and occasionally some other sales staff. She says she was not spoken to about the quality
of typing other than she indicated to Mr Michailidis that she had difficulty reading his writing. In respect of [Exhibit KG4], a
letter typed by Ms Grant with notations and corrections on it, she denies that she was ever spoken to about problems with this
letter. She says during the year 2001 she was never spoken to about her performance and then approximately 3 months before
she was terminated she had a 10 minute discussion with Mr Michailidis about a number of issues. Other than this she denies
being spoken to about her performance, her typing skills, her dress standard, her banking duties or any other aspect of her
work. In particular she denies that Ms Harrison spoke to her about her typing, her liaison with clients, her booking of clients or
other paper work. She says her banking duties were taken off her and done by Ms Harrison. This occurred about 27 November
2001 and she had not been advised previously that she was too slow in these duties. She returned to these duties in January
2002 and continued with them until the end of her employment. She says she had no complaints about her performance of
these duties.

5 In brief Ms Grant�s evidence is that she was not trained or supervised to any extent by Ms Harrison. With respect to Mr
Michailidis she says, �He�s never spoken to me about anything - - any concerns that he had with me� (Transcript p.24). Further
in respect to the discussion between Ms Grant and Mr Michailidis in February 2002 she says during that discussion Mr
Michailidis asked her not to make any errors in typing. In that discussion Mr Michailidis had one page of notes in point form
on his desk. She says she was not told about taking too long on the telephone, making clients wait too long, any complaints
about her telephone manner, providing advice about pest control when she should not have, or any of the other issues the
respondent says were raised during that discussion.

6 Ms Grant says she asked for information and to be instructed about her work and this was not forthcoming. She says Mr
Michailidis in the February 2002 meeting did indicate that her work was to be monitored and checked but she never had any
follow-up discussions with Mr Michailidis.

7 On 17 April 2002 Ms Grant says she was spoken to by Mr Michailidis and her employment was terminated. This occurred
about 2pm in the coffee shop next door. She says Mr Michailidis said�

�Look, Karyn, you�re a great person, but I really need Kathy back and I want her to be in the office.� (Transcript pg 34)
She says Mr Michailidis advised her that her typing was not up to standard and that was the only reason he provided other than
he wanted Ms Harrison back at work. She asked for a reference and received this just prior to her departure. Ms Grant denies
she was told on 8 February 2002 that her employment was in jeopardy. She says she was just told to improve her standards.

8 Ms Harrison gave evidence that her role in the office was basic administration, doing the bookings for the work, dealing with
technicians and generally helping Mr Michailidis. She was the main supervisor of Ms Grant and worked with the respondent
on a full time basis except for a period of 6 or 7 weeks towards the end of Ms Grant�s employment when she worked part time.
Ms Harrison expressed a range of difficulties with Ms Grant�s performance, eg arriving late and not filing invoices (these
invoices needed to be done weekly not monthly as Ms Grant did). She says early in her employment Ms Grant had difficulty
with banking even though she was taught how to do it. Eventually Ms Harrison took the banking from Ms Grant and did it
herself. She says Ms Grant did not take back the banking duties. Ms Harrison says she did train Ms Grant and did speak to her
about problems with her work, eg filing.

9 Ms Harrison�s evidence is that Ms Grant was told when clients telephoned to give very basic instructions about the pest control
jobs, and if there was any further detail required, to put them through to Ms Harrison or Mr Michailidis. Ms Grant also took
too long when technicians rang in with a query. She says the technicians found it very hard to explain to Ms Grant and for Ms
Grant to understand them. Ms Harrison says that she had to constantly talk to Ms Grant about her typing and mistakes in her
typing. She also spoke to her about her telephone manner as clients had complained about it.

10 Ms Harrison had taught Ms Grant the Access program and assisted her when she had problems with the program. Ms Harrison
says she gave Ms Grant daily support in the work and she says she was always there to help her if she needed it. Ms Grant
wrongly deleted information from the computing system. This issue she says was not recorded on Ms Grant�s employee file as
Ms Harrison says she was very busy. Ms Harrison says that Ms Grant worked hard, she was conscientious and cheerful but she
simply was not capable of doing the job. Ms Harrison gave evidence in regard to the employee file [Exhibit R1] whereby
notations are made about concerns with an employee and initialled once the employee is spoken to. Ms Harrison says that all
serious issues were notated on that file, however, every issue was not notated on that file as the office is a busy office and she
frequently spoke to Ms Grant.

11 Mr Michailidis gave evidence that he was the manager of the business and employed typically two clerical staff full time. He
says Ms Harrison was employed part time for a short period. At that stage they had two full time and one part time staff
member. He says training and guidance was provided to Ms Grant when she commenced her employment. Ms Harrison
provided most of this. Mr Michailidis says his management style is not one where he laid down the law to people as he
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considers this approach would adversely affect their confidence. He says he persevered with Ms Grant and advised her of the
problems he had with her performance. He believes he made his concerns clear to Ms Grant. Mr Michailidis says that at the
meeting of 8 February 2002 he had an agenda [Exhibit KM1] which he went through with Ms Grant. He says he ticked the
items off as he progressed and he believed Ms Grant understood the issues being raised. He says she admitted to many of the
issues. Mr Michailidis says during the meeting he advised her that he would have to look at alternatives and indicated that he
was talking about her job. He considers the meeting took about 25 minutes after which Ms Grant left. He says Ms Grant
acknowledged the points raised and after the meeting, for the first week or two there was a slight improvement. However, he
says he just had to check all her work and had her redo work frequently.

12 Exhibit KM2 is the page from the employee file where Mr Michailidis notated problems with Ms Grant�s performance. Mr
Michailidis said he had employees coming to him suggesting that something had to be done about Ms Grant due to her
performance and he chose to persevere with her. He did not record every detail on the employee file in relation to problems
with Ms Grant. The office is a busy office and he says there were too many incidents. Ms Grant sent documents to the
insurance company wrongly and then when asked to re-forward them again sent them to the wrong address. With respect to Ms
Grant�s typing, Mr Michailidis says that Ms Grant herself recognised that her typing was not good and these issues were
mentioned to her many times.

13 On 17 April 2002 Mr Michailidis says he took Ms Grant to the coffee shop next door and advised her that �things weren�t
happening�. He says he was stressed at the time because the office was not functioning and he advised her that he would give
her one week�s notice because:

�you haven�t really turned out like I wanted you to turn out, Karyn. We�ve put time and effort into it. Kathy is available
now.� (Transcript pg 101)

He says she replied the job was not suited to her and she wanted to go into tourism. In relation to her references he says he had
nothing against the applicant and he wished to assist her in getting work.

14 Under cross-examination Mr Michailidis agreed that his hand writing is difficult to read at times. Ms Grant had complained
about this. However, Mr Michailidis concern was that letters frequently had to be changed 3 or 4 times.

15 The issue is one of work performance and whether Ms Grant�s performance was adequate, whether she was warned about her
performance, assisted to improve and whether she knew her employment was in jeopardy. The question is whether in all the
circumstances a fair go all round was afforded (Undercliffe Nursing Home �v- Federated Miscellaneous Workers� Union of
Australia, Hospital, Service and Miscellaneous, WA Branch 65 WAIG 385).

16 Ms Grant complains that she was not trained except to a limited extent, that her clerical skills were not of a high level and her
work performance was hardly ever questioned. With the exception of the meeting on 8 February 2002, she says she was never
counselled about her work performance and she downplays that discussion. The respondent in turn through Mr Michailidis and
Ms Harrison, who directly supervised Ms Grant, says that there were frequent mistakes with Ms Grant�s work, that she was
trained and she was spoken to about her work frequently. Mr Michailidis maintains that he might have been clearer with Ms
Grant but she understood his concerns about her work, admitted that her typing was not adequate and knew from their
discussions that termination of her employment was being considered.

17 Given the quite different version of events credibility is a significant issue. I accept the evidence of Mr Michailidis and Ms
Harrison in preference to that of Ms Grant. The applicant says that none of the issues of alleged concern by the employer were
raised with her and she has not seen any of the documents raised by the employer. The totality of Ms Grant�s evidence is that
really there were no problems and everything seemed to be going fine with her employment. She admits the banking was taken
from her as she was told she was too slow. The respondent says the same. Ms Grant says the banking was returned to her. Ms
Harrison under cross examination says it may have been on occasion when she was not there. Ms Grant says another employee
took a lot of the filing in the later stages of her employment. Ms Grant also complains that she was not trained, although she
asked for training and this was not provided. This latter point appears to be inconsistent with the general tenor of her evidence
that really she was doing just fine. This is the clear impression I gain from her evidence.

18 Mr Michailidis says he is a compassionate employer and sought to persevere with Ms Grant. I am inclined to believe that this
is the case. I have little doubt that he could have been more thorough with Ms Grant; my impression being that he may have
softened his concerns in speaking to her. However, in the context of the employment relationship, on both the evidence of Ms
Grant and Mr Michailidis it can be inferred that it would not have been usual for Mr Michailidis to conduct the formal meeting
which occurred on 8 February 2002. There was much said in the evidence about the accuracy of the notes of that meeting
[Exhibit KM1]. Mr Michailidis says he worked off a piece of paper at the meeting. I accept his evidence on this issue and
consider that each of the points were raised with Ms Grant regarding her performance. I accept also that having raised these
issues it was made apparent to Ms Grant that her employment was in jeopardy albeit they were not the words used. Ms Grant�s
version of that meeting was really that the discussion was of little consequence other than she had to lift her standards a little.

19 Mr Michailidis gave very credible evidence of the frustration he experienced with Ms Grant�s basic typing skills which appears
to result from a lack of care and accuracy on her part. He complains that he had to return work 3 or 4 times. She complains that
she could not read his writing, but some of the errors displayed could not result from this alone.

20 Ms Grant says that her services were terminated as Mr Michailidis wanted Ms Harrison back full-time. It is clear on Mr
Michailidis evidence that he did want Ms Harrison back full-time, but I do not consider that Ms Grant lost her job because of
Ms Harrison. It is Ms Grant�s lack of adequate work performance that was the issue.

21 I am convinced by Ms Harrison�s evidence that she was both available and willing to help Ms Grant. Although she says she
was available if Ms Grant came to her, I consider that she did train Ms Grant, did point out the errors in her performance and
did assist her.

22 Having formed these views and applying the principles in Undercliffe (op cit), I cannot conclude that Ms Grant was not
afforded a fair go. She was employed for 8 months with the respondent and during that time on the evidence which I accept by
the respondent her performance never reached an adequate level. Her duties were relatively straightforward and she did not
manage to perform them adequately. She was regularly advised about her performance, she was warned and she knew her job
to be in jeopardy. In all the circumstances I do not believe the applicant has proven her allegations of unfair dismissal and I
would dismiss the application.

_________
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2002 WAIRC 07293
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES KARYN GRANT, APPLICANT
v.
BOOMERANG ENVIROMENTAL INDUSTRIES PTY LTD, A.C.N. 008-821-350, T/F THE
MICHAILIDIS TRUST, T/A BOOMERANG PEST CONTROL, RESPONDENT

CORAM COMMISSIONER S WOOD
DATE OF ORDER TUESDAY, 24 DECEMBER 2002
FILE NO. APPLICATION 752 OF 2002
CITATION NO. 2002 WAIRC 07293
_________________________________________________________________________________________________________

Result Application dismissed
Representation
Applicant Mr T Crossley-Solomon as agent
Respondent Mr T Thompson as agent
_________________________________________________________________________________________________________

Order
HAVING heard Mr T Crossley-Solomon on behalf of the applicant and Mr T Thompson on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the application be and is hereby dismissed.
(Sgd.) S. WOOD,

[L.S.] Commissioner.

____________________

2002 WAIRC 07176
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES JACK HAMILTON NOLAN, APPLICANT
v.
SIGNATURE SECURITY GROUP PTY LTD, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DATE TUESDAY 10TH DECEMBER 2002
FILE NO. APPLICATION 939 OF 2002
CITATION NO. 2002 WAIRC 07176
_________________________________________________________________________________________________________

Result Application granted
Representation
Applicant Mr K. Trainer appeared on behalf of the Applicant
Respondent Mr L. Pilgrim appeared on behalf of the Respondent
_________________________________________________________________________________________________________

Reasons for Decision
1 Jack Hamilton Nolan (the Applicant) by application filed on 5 June 2002 claimed that in accordance with a contract of

employment with Signature Security Group Pty Ltd (the Respondent) he is entitled to payments, which he claims have yet to
be made. He seeks orders pursuant to s.29 of the Industrial Relations Act, 1979 (the Act) for enforcement of the contract. The
background to the matter is as follows. The Applicant had been employed with a predecessor to the Respondent from June
1993. In November 1996 he was appointed as Sales Manager of Consolidated Security Systems. The previous employer
entered into discussions the terms of which were reflected in a letter of appointment (Exhibit T1). That letter amongst other
terms and conditions specifies that the Applicant is to be paid commissions in accordance with a schedule to be published later.

2 In due course that schedule was embodied in an inter office memo (Exhibit T2) which was given to the Applicant by his then
employer. The memo confirms the negotiations and encloses for the Applicant�s information and records details of
entitlements agreed for the new appointment.

3 The schedule to the memorandum describes what is called an entitlement package (Exhibit T3). This provides for a retainer of
$870.00 per week and commission based upon total rental sales for commercial systems per calendar month. An accompanying
chart specifies the amount of sales in a scale and the commission to be earned when sales reach various levels of the scale. The
third part of the entitlement package identifies a bonus in the following terms�

Bonus � based on total monthly sales for commercial systems for 1997 $10,000 payable upon achievement of
$75,000 rental (Exhibit T3.)

4 In 1997 sales did exceed $75,000.00 and he did receive a bonus.
5 As the Sales Manager the Applicant kept a running figure of sales for all salesmen (Exhibit T4). The Applicant presented the

figures to Mr Graeme Drummond who was the then General Manager, and in due course the bonus was paid. In 1998 there
was a change in ownership of the company. The Applicant then became employed by Signature Security Group Pty Ltd; the
Respondent in this matter, and a new contract of employment was executed (Exhibit T6.).
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6 This contract sets out, inter alia, provisions concerning the hours of work, remuneration, performance and remuneration review
amongst other things. The provisions relating to performance and remuneration review are in the following terms�

�The company operates an annual remuneration review procedure, which has regard to changes in job responsibilities
and individual performance as well as any general community, inflation and market place remuneration movements.�

(Exhibit T4.)
7 There are other entitlements specified in the contract of employment which are not relevant to these Reasons.
8 The document does not mention the bonus payments which are the subject of this application however the Applicant says that

he entered into discussions about the bonus with Mr Jim Covert and Mr Graeme Drummond. The outcome of those discussions
was a verbal agreement that he was to continue the work as he had before and that the terms and conditions of his entitlements
to commission and bonuses were to remain the same.

9 Operating on that basis in February 1999 the Applicant made a claim for payment of the bonus (Exhibit T5). He derived the
quantum in the same way as he had done for his claim in 1998. The schedule of sales recorded in Exhibit T7. was relied upon
to support his claim. In due course the amount claimed was paid to the Applicant.

10 In the year 2000 the same process occurred. The Applicant produced a memo which he sent to Mr Drummond drawing
attention to his entitlement and its source. He referred to the arrangements dated 7th November 1996 and still extant. The
application (Exhibit T10) sought payment of a bonus in the sum of $10,000.00.

11 The Respondent ultimately declined to make the payment. The Applicant followed up his claim with phone calls and
ultimately in a letter dated 31st March 2002 (Exhibit T11) he wrote to Ms Kate Sinfield the General Manager claiming
entitlement to the Annual Bonus 2000/2001. He set out basis of his claim; he advised that he applied for the bonus in 2000.
The bonus had not been paid yet the appropriate sales figures had been achieved. He asked for the sum of $12,500.00.
Apparently the additional $2,500.00 was a pro rata claim which is not pursued in these proceedings.

12 The Applicant gave evidence that he continued to receive commissions on the same basis that he had previously, it was only
the bonus about which there was a difficulty.

13 The Respondent chose not to call any evidence to support its contentions in this matter. It relies upon the submission that the
payment of bonus was discretionary, acknowledges that the Applicant was employed by Consolidated Security Systems and
that in 1996 he was appointed as a Sales Manager. It claims that the conditions of the Applicant�s new employment as Sales
Manager are as set out in Exhibit T1. and that document does not set out any entitlements to a bonus.

14 When the Applicant applied for a bonus in 1998 the Respondent decided to pay him as an exercise in discretion. It was
submitted for him to be entitled to a contractual benefit consequent upon the sale of Consolidated Security Systems to the
Respondent, there needed to be a clear and unambiguous provision establishing the right. This was even more important
having regard to the fact there was a new contract of employment made between the Applicant and the Respondent.

15 Clearly there was no provision for bonus or commission payments in that contract, therefore it was submitted that it was not a
contractual provision but a discretionary provision which the Respondent was prepared to maintain from time to time.
Therefore at any time it was open to the Respondent to modify the commission or bonus by adding to or taking away from it or
by continuing payments. The payment pattern after the Respondent took over is consistent with this contention.

16 The issue of the legal footing discretionary payments was argued at some length by Mr Pilgrim, who appeared for the
Respondent, however in view of the conclusion I reach on the evidence I have no need to summarise that lengthy submission.

17 Matters involving contractual benefits are to be decided in the way the Full Bench has laid down in Perth Finishing College
Pty Ltd v Watts (1999) 79 WAIG 2307 in which it umbrates on dicta set out in Simmons v Business Computers International
Limited (1985) 65 WAIG 2039 and Bartlett v Indian Pacific Limited (1988) 68 WAIG 2508.

18 The claim before the Commission is limited to contractual benefits pursuant to section 29(b)(ii). The principles to be applied
are well settled. Fundamentally the exercise to be undertaken is to determine whether the Applicant has the relevant
entitlement under his contract of employment, and whether that entitlement has been satisfied by or on behalf of the employer.
The Commission does not have the authority to manufacture a contract, nor vary any existing contract made. Establishing what
rights exist under the contract between the parties necessarily involves determining the true nature of the contract and that in
turn is principally a legal question occasioned particularly in the authorities cited in paragraph 16. hereof.

19 As described in paragraph 17. this is essentially a judicial function, it is not a question of deciding whether such payments are
fair or not. The task is simply to identify whether there is a right and give effect to it if the right is not given by the Respondent
to the Applicant in accordance with the contract�s terms.

20 The Commission heard evidence from the Applicant. There is nothing in that evidence which would indicate to the
Commission that he is not a truthful person and on that basis I accept him as a credible witness.

21 The Respondent chooses to call no evidence. This is passing strange in a case where it is the duty of the Commission to
ascertain what the real terms of the contract are and particularly in this case where the Respondent has made assertions that his
entitlement to a bonus is based on a collateral contract verbally made between him, Mr Drummond and Mr Covert upon the
assumption by the Respondent of the responsibility for running the business.

22 What this means is the Applicant�s evidence is unchallenged I find him to be a truthful witness and therefore I am obliged to
accept his version of the events.

23 His version I recite as follows. The Applicant had been employed in a business. The predecessor employer made an
arrangement with him to pay a bonus. This is clear on the evidence.

24 The business was taken over by the Respondent in this matter and the question of the payment of bonus became a matter of
discussion between the Applicant and responsible officers. A verbal agreement was made that the bonus scheme would
continue as before. That the Respondent made a payment in 1998 to the Applicant supports that finding. There is no evidence,
verbal or documentary that payment of the bonus became discretionary. For reasons which the Commission can only speculate,
payments were not made. Because there was no evidence called the Commission has no way of reaching a conclusion about
why the Respondent might have discontinued making payments.

25 The fact of the matter is payments did stop but the Applicant continued to make applications as he had done in the past. He was
assiduous in following them up, yet he received no response by way of payment by the Respondent, nor did he receive any
reason for the refusal to pay. On the evidence there is no proof that payment had become discretionary.

26 I find that the Applicant had a contract of employment with the Respondent. The majority of that contract is embodied in the
letter of appointment given to him on 2nd April 1998. I also find that he had a collateral contract, verbally made, that he would
continue to have an entitlement to bonus payments in the same way as he had previously and on the terms that are set out in
Exhibit T3. I find that those payments have not been made. The entitlement to bonus matures when sales exceed
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$75,000.00 and on that basis the Applicant is entitled to a contractual benefit in the sum of $10,000.00 in respect of the period
2000/2001.

27 An order will issue that the Applicant has a contractual entitlement to the sum of $10,000.00 for bonus and orders will issue
that the Respondent pay that sum of money.

28 Since the hearing the Applicant has made an application for costs. The Commission will hear that application at the Speaking
to the Minutes.

_________

2002 WAIRC 07207
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES JACK HAMILTON NOLAN, APPLICANT
v.
SIGNATURE SECURITY GROUP PTY LTD, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DATE THURSDAY, 12th DECEMBER 2002
FILE NO. APPLICATION 939 OF 2002
CITATION NO. 2002 WAIRC 07207
_________________________________________________________________________________________________________

Result Application granted
_________________________________________________________________________________________________________

Order
HAVING heard Mr K. Trainer on behalf of the Applicant and Mr L. Pilgrim on behalf of the Respondent, the Commission pursuant
to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders:

THAT the Respondent pay the Applicant the sum of $10,000.00 as a contractual entitlement within fourteen days of the
date hereof.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

____________________

2002 WAIRC 07277
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES JASON PETTIT, APPLICANT
v.
MR BRADLEY HARRIS (DIRECTOR) DEWSON BICTON, RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED MONDAY, 11 NOVEMBER 2002
FILE NO. APPLICATION 775 OF 2002
CITATION NO. 2002 WAIRC 07277
_________________________________________________________________________________________________________

Result Application dismissed for want of jurisdiction
Representation
Applicant Mr J Pettit
Respondent Ms L Gibbs of Counsel
_________________________________________________________________________________________________________

Reasons for Decision
(Given extemporaneously and subsequently edited by the Commissioner)

1 This is an application pursuant to section 29(1)(b)(i) of the Industrial Relations Act 1979 (�the Act�). The applicant alleges he
was unfairly dismissed by the respondent on 11 April 2002. Mr Pettit was employed as a casual employee by the respondent
and employed pursuant to a registered workplace agreement.

2 The respondent argues that the Commission does not have jurisdiction to hear the matter as there is nothing within the terms of
the workplace agreement, as required by section 7G of the Act as it was, which permits the Commission to hear the claim. This
section provided�

�7G. Referral of claim of unfair dismissal
(1) Where � 

(a) a person who was a party to a workplace agreement as an employee claims to have been harshly,
oppressively or unfairly dismissed from employment in breach of the provision implied in the
agreement by section 18 of the Workplace Agreements Act 1993; and

(b) the workplace agreement provides for referral of such claims to the Commission under this section,
the person dismissed may, within the time allowed by section 29(2), refer the claim to the Commission for
determination.

(2) The Commission is to enquire into and deal with any claim referred under subsection (1) as if it were an
industrial matter referred to it under section 29(1)(b)(i).�
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3 The respondent submits also that there is nothing in the recent amendments to the Industrial Relations Act which would allow
for an application made on 7 May 2002 to be treated other than under the previous provisions, ie in accordance with the then
section 7G.

4 The applicant argues that the application was made appropriately on advice from the Commission registry. In respect of
whether the workplace agreement contains a provision allowing for the Commission to hear an application for unfair dismissal,
the applicant refers the Commission to clause 9.3 of the workplace agreement [Exhibit R1]. This clause at 9.3(b) refers to the
Western Australian Industrial Relations Commission being the arbitrator where the parties cannot agree on an arbitrator. The
applicant says that that provision would encompass the power of the Commission for the purposes of determining his claim of
unfair dismissal.

5 In my view, it is clear after hearing the submissions, that whilst it may be unfortunate, it is of no relevance whether the
applicant was unsure as to whether he was bringing the application before the Commission or the Industrial Magistrate. The
applicant attended conference and the fact is that his application for unfair dismissal is before the Commission and the
jurisdictional issue needs to be determined.

6 I note from the file that the registry staff have indicated that they spoke to the applicant to ask if he was covered by a
workplace agreement and told him that he may need to apply to the Industrial Magistrate. The file states, �He faxed me an
IMC claim on 8th of the 5th 2002 but have yet to receive original or money�. This seems to be inline with the applicant�s
submission at hearing but is of no relevance and I take that no further.

7 In respect of whether the workplace agreement permits a claim for unfair dismissal to be referred to the Commission, such a
clause must be explicit. It is clear to me that the clause referred to by the applicant, namely clause 9.3, is a clause for the
purposes of section 7F of the Act as it was. Section 7F states�

�7F. Parties may submit question of interpretation to Commission
(1) The parties to a workplace agreement may by agreement in writing refer to the Commission for determination

any question or dispute that has arisen between the parties about the meaning or effect of the agreement,
including any provisions implied in the agreement by the Minimum Conditions of Employment Act 1993.

(2) In allocating the work of the Commission under section 16, the Chief Commissioner is to allocate any matter
referred for determination under this section to a Commissioner.

(3) If the parties have requested that a particular Commissioner should make the determination the matter is to be
allocated to that Commissioner.

(4) If the Chief Commissioner considers that it is not practicable to comply with that request, he is to notify the
parties of that fact and the referral is stayed by the giving of that notice and is not to be resumed unless the
Chief Commissioner and the parties agree that the matter be allocated to some other Commissioner.

(5) Where a question or dispute is referred to the Commission under subsection (1) the Commission � 
(a) shall determine the meaning or effect of the agreement;
(b) does not have any function other than to make that determination, and shall not exercise any of its

powers under this Act in respect of industrial matters;
(c) shall in making the determination follow the practice and procedure that is provided for by regulations

made under section 7H.
(6) A party cannot withdraw from or cancel an agreement in writing made for the purposes of subsection (1)

except by further agreement in writing made by the parties.
(7) Section 49(2) does not apply to a determination made by the Commission under this section.

8 If one reads clause 9.1 of the workplace agreement and 9.3, then clearly these provisions refer to disputes about the meaning
and effect of the agreement and fall within the scope of issues envisaged by section 7F. These clauses do not encompass a
referral of a claim for unfair dismissal as per section 7G. In my view, clear reference to the subject matter, ie a claim for unfair
dismissal, would need to be apparent in the workplace agreement for the Commission to have jurisdiction in this matter. It not
being apparent, I do not have jurisdiction and on that basis the application must be dismissed.

9 The next issue raised is whether the new provisions of the Act may operate retrospectively to give life to the application that it
would not otherwise have had. The application having been lodged prior to the amendments. The authorities submitted by the
respondent (see especially Maxwell v Murphy 96 CLR 261; Nicole Azzalini v Perth Inflight Catering, unreported delivered
16 October 2002) make it abundantly clear that this cannot be achieved. That being the case, this matter cannot be treated
under the new provisions of the Act; it must be considered pursuant to provisions at the date of lodgement of the application,
which was 7 May 2002. For the reasons expressed the application must be dismissed for want of jurisdiction.

_________
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WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
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v.
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CORAM COMMISSIONER S WOOD
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Applicant Mr J Pettit
Respondent Ms L Gibbs of Counsel
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168 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 83 W.A.I.G.

Order
HAVING heard Mr J Pettit on his own behalf and Ms L Gibbs of counsel for the respondent, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the application be and is hereby dismissed for want of jurisdiction.
(Sgd.) S. WOOD,

[L.S.] Commissioner.
____________________

2002 WAIRC 07257
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES BRIAN RYDER, APPLICANT
v.
BEAULIEU OF AUSTRALIA LIMITED, RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED FRIDAY, 20 DECEMBER 2002
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Respondent Ms J Stevens of Counsel
_________________________________________________________________________________________________________

Reasons for Decision
1 This is an application made pursuant to section 29(1)(b)(i) of the Industrial Relations Act, 1979 (�the Act�). The applicant, Mr

Brian Ryder, was engaged as an Area Sales Manager to sell carpets for the respondent. The applicant in his application says he
was employed for 11 years from 1 October 1990 to 11 December 2001. He says he was told by Mr Allan Russell of the
respondent that the respondent no longer wanted �agents� and his employment was terminated. The applicant does not seek
reinstatement, he instead seeks compensation of six months salary.

2 The respondent�s notice of answer and counterproposal lodged in the Commission on 12 March 2002 says as follows�
�1. The agreement between Beaulieu of Australia Limited and Mr Brian Ryder was an agency agreement whereby

Mr Ryder provided services to Beaulieu through his own company Brian Ryder Carpets Pty Ltd ABN
66057788351.

 2. Beaulieu of Australia were invoiced by Brian Ryder Carpets Pty Ltd for the services and paid GST on each
agency payment. GST payments do not form part of wages.

 3. Mr Ryder was an independent contractor to Beaulieu of Australia in a letter dated May 1999 to Reg Thurtells.
Mr Ryder admits to paying his own operating costs which include insurance, vehicle, superannuation, phones
etc.

 4. Mr Ryder is not an employee of Beaulieu of Australia Limited and therefore can not invoke the jurisdiction of
Section 29(a) & (b) against Beaulieu.�

3 The matter came on for conference on 12 March 2002 and was not settled. The parties were then to engage in a period of
discovery. Following conference the applicant lodged an amended claim as follows:

�The contract of employment was subject to implied term that if the applicant was made redundant by the respondent,
that he would be paid a reasonable sum on account of his loss from the redundancy.
On or about the 10th December 2001 the applicant was made redundant by the respondent. The applicant seeks payment
of 2 weeks salary for each year of service with the respondent.�

The process of discovery between the parties took some time.
4 At hearing the claim for implied redundancy payment was not pursued in line with the decision of the Industrial Appeal Court

in Dellys v Elderslie Finance Corporation Ltd 82 WAIG 1193. The key issue at hearing then was whether Mr Ryder was an
employee of the respondent or an independent contractor. It is common ground Mr Ryder was paid $5,350 per month for his
services.

5 Mr Ryder�s evidence is that he started as a Sales Representative for Red Book Carpets in 1983 and worked there for about
18 months. He was promoted to Sales Manager and worked in that role for a further 12 months. The company was taken over
and he was offered the position of State Manager with the new entity. He occupied that position for a further 4 years. At that
time he wanted to work for himself and was approached by Sterling Carpets to be their sales person in Western Australia. That
occurred in 1990. In 1996 Sterling Carpets was taken over by Beaulieu. Mr Ryder had negotiations with that company and as a
result of those negotiations they agreed on a commission/retainer structure [Exhibit BR1]. This letter simply outlines the
commission structure. Mr Ryder says he was responsible for the sales and marketing of the company�s products throughout
Western Australia.

6 Mr Ryder worked from home and he undertook his work in the following manner:
�I just -- through calling on customers, promoting our different ranges of carpet that we had for sale; also we had to attend
to consumer complaints which also involved quite a bit of time; setting budgets, letting the company know of our
positions, movements, what the market was doing; future product development, we had input into that.� (Transcript pg 8)

He says he worked from 9am to 5pm, 5 days a week. He was asked to report either verbally or in writing on his weekly and
monthly activities. He says he would be in contact with the National Sales Manager 3 or 4 times a week. In May 1999 he wrote
to the company seeking an increase in payment [Exhibit BR2]. He received a letter [Exhibit BR3] increasing his payment to
$5,350 per month. Apparently it remained the same until the date of termination.
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7 Mr Ryder says that when he wanted to take holidays he would write to the National Sales Manager and seek the time off. He
was paid his retainer during this period [Exhibit BR4 and BR5]. He took approximately 2 weeks leave each year.

8 Mr Ryder says he was required under his contract not to work for any other company [Exhibit BR6]. He was given business
cards [Exhibit BR7] which describe him as Area Sales Manager.

9 In 1997 he was asked by the company to go to Adelaide and cover the work of the Area Sales Manager who had just left the
company. He was there for six months and interviewed applicants to take over as the Area Sales Manager for South Australia.
Following his time there, Mr Ryder returned to Adelaide on two occasions to assist the new Area Sales Manager with his
duties. He says he would go to Adelaide every 3 or 4 weeks and stay there for 3 to 4 days at a time.

10 On 8 December 2001 Mr Ryder was asked to meet Mr Alan Russell, the National Sales Manager at the Rendezvous Hotel in
Scarborough. He says they met at 9am and Mr Russell had an envelope in his hand and just said�

�Sorry about this, but we�ve got too many people on the ground. This is not a reflection on you but just a decision the
company�s made.� (Transcript pg 14)

The meeting had been arranged 2 to 3 days earlier. Two months prior to that Mr Graham Hatfield had arrived from New South
Wales and took over handling one of the lines of carpets. There were 3 labels of carpets sold by the company. Mr Hatfield
remained in that role following Mr Ryder�s departure and took over sales of all carpets. Exhibit BR8 is the letter of termination
with calculation of final payments for Mr Ryder. Mr Ryder says this was given to him on the day. Exhibit BR9 is a letter from
Mr Bob Voss, Managing Director of the company to customers advising of Mr Ryder�s departure and indicating that he had
left the company to pursue other interests. That letter is dated 12 December 2001.

11 Mr Ryder says he believes he was a good employee of Beaulieu Australia. He says he had no history of adverse findings about
his work and was always responsible and achieved sales budgets. He had excellent working relationships with his customers
and was given no warning of his termination. This evidence is not challeneged, except the issue as to whether Mr Ryder was an
employee. It is clear in my view that if Mr Ryder was an employee then his termination was unfair as it happened without
warning, his performance was good and Mr Hatfield would seemingly have been the employee to go, having only recently
commenced in the operation in Western Australia.

12 Mr Ryder says he has looked for work since his termination through the local papers and on the internet and by talking to
people at various companies. He has applied for a job as a sales representative for Australian Textiles Manufacturers, at Hugo
Interface Carpet Tiles and All Lock. At the time of hearing Mr Ryder says he has not been successful in gaining any
employment. Mr Ryder�s evidence of his efforts in mitigation is not seriously challenged and if the application is successful
then six months compensation would, in my view, be the appropriate order.

13 Exhibit BR10 is a summary of commissions the applicant says he earned from December 2000 to November 2001. It shows an
average of $828 per month in commission.

14 In 1992 Mr Ryder formed a family company with his wife, Brian Ryder Carpets Pty Ltd. All payments in respect of Mr Ryder
from Beaulieu and the earlier owners of the business were paid to Brian Ryder Carpets Pty Ltd. Mr Ryder says he was advised
by his accountant to set up the company. His wife is a shareholder and director of the company, she works as a sales agent and
sells rugs for Italtex Trading Company, Pacific Rugs and Kas Australia. The income she earns from this work is paid to Brian
Ryder Carpets Pty Ltd. Mr Ryder says he does not have anything to do with those other companies.

15 Under cross-examination Mr Ryder says that on his accountant�s advice he set up the company for taxation purposes. He says
he was at no time an agent for Pacific Rugs, rather his wife was the agent for Pacific Rugs. He obtained this work for his wife
as he knew the owner of Pacific Rugs, Mr Tony Starr who had earlier been a co-owner of Sterling Carpets for which Mr Ryder
worked.

16 A number of taxation returns were exhibited for Mr Ryder personally and for the company Brian Ryder Carpets Pty Ltd. The
1995 company return shows a gross income of $138,149. Out of these earnings the company paid for telephones, mobiles,
electricity, a home office, computers, motor vehicles, depreciation on motor vehicles, insurance and other costs to pay for the
work of Mr and Mrs Ryder. There were wages of $82,918. The tax paid by the company on the income was $8,675.

17 Mr Ryder had earlier left Red Book Carpets because he no longer wanted to be State Sales Manager responsible for employees.
He says he wanted to work as a single person in Western Australia and sell the company�s products. Mr Ryder says he has
never approached Mr Don Ward on behalf of Pacific Rugs or Mr Starr. He has never put rugs with Bunnings Joondalup. He
says his wife did that work. He may have assisted her by dropping a catalogue off at a shop. Mr Ryder says there is no real
correlation between the carpet and the rug shops. He has always been very aware of Beaulieu�s instructions to work solely for
them in the same way he worked for Sterling Carpets. He rejects any suggestion that the respondent never directed him to
operate solely for them. Mr Ryder says Mr Richard Martin, the then National Sales Manager gave him a direction to not work
for anyone other than Beaulieu. At all relevant times the company Brian Ryder Carpets Pty Ltd operated, Mr Ryder and his
wife were employees of that company and all monies due to him from Beaulieu were paid into the company. Tax returns were
submitted for the company and for Mr Ryder separately as an employee of Brian Ryder Carpets Pty Ltd.

18 Mr Ryder says that his dismissal was unfair as Mr Hatfield was sent over from New South Wales and took over his territory.
There was no restructuring. He says his services were simply terminated and Mr Hatfield remained in the position. He agrees
that the company restructured, however in Western Australia it was simply a question of Mr Hatfield taking over some of
Mr Ryder�s clients two months before Mr Ryder�s services were terminated. At that time Mr Ryder says the whole industry
was experiencing a down turn and similarly sales for Beaulieu were down. However, he says business in Western Australia for
Beaulieu had only dropped off marginally.

19 Mr Ryder says he did not carry a Beaulieu sign on his car however he did wear shirts with Beaulieu Australia on them. These
were supplied by the company. He conferred with the National Sales Manager just about every day of the week. The
introduction of GST was the reason why he started submitting tax invoices.

20 Mr Ryder says that he received training from Beaulieu at sales conferences. At these conferences he also had to report on
developments in his region. He was taken on mill tours as part of his training.

21 Mrs Patricia Ryder, the wife of the applicant, gave evidence that she had worked as a sales agent selling rugs since 1995/96.
She sells rugs for Pacific Rugs and Italtex rugs. She also has an agency for KAS cushions which she took up during 2002. At
the end of each month she sends the invoice to each company. She is paid on commission only basis. The monies are paid into
Brian Ryder Carpets Pty Ltd.

22 Mr Ryder obtained the agencies of Pacific Rugs and Italtex for Mrs Ryder. Mrs Ryder does not recall Mr Ryder ever having
acted as agent for Pacific Rugs. Mr Ryder did help Mrs Ryder in delivering a catalogue and hanging some rugs for her at
Bunnings.
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23 Mr Donald Ward gave evidence for the respondent. Mr Ward runs a carpet and rug business in the Dog Swamp Shopping
Centre and has done so since 1996. He knew Mr Ryder prior to that time as he worked for Solomons Carpets. He says when he
opened his business in 1996 Mr Ryder presented himself as an agent selling rugs for Pacific Rugs. He had Mr Ryder show him
catalogue books and he picked out 7 or 8 pieces and they were dispatched to him. He has never seen Mr Ryder as a
representative of Beaulieu. He says he received accounts from Pacific Rugs for the rugs which Mr Ryder sold him.

24 Mr Ward gave evidence that on one occasion he complained to Mr Ryder about comments Mr Ryder had made to another
retailer. He advised Mr Ryder not to make such comments and said, �If you keep up your attitude you�ll most probably end up
being sued�. (Transcript pg 70)

25 Mr Peter Fothergill gave evidence for the respondent. He occupies the position of Finance Director for Beaulieu Australia. His
evidence is that Beaulieu took over Sterling Mill Holdings in late 1995. He believes that Mr Ryder was an agent for Sterling
Mills at that time. He says Mr Ryder did not receive any termination payout from Sterling Mills. He says Mr Ryder was never
considered to be an employee and was not paid superannuation, taxation was not deducted, insurance was not taken out to
cover him.

26 Exhibits R10, R11 and R12 are correspondence to Mr Fothergill, obtained since Mr Ryder�s termination, from a number of
individuals previously associated with Sterling Mills or the respondent. They each say that Mr Ryder was at all times an agent
not an employee.

27 Mr Fothergill gave evidence that throughout the year 2001 the company undertook a series of structural changes due to a
downturn in the industry. The number of people including agents reduced from 80 in January 2001 to 67 in September 2002. In
relation to the agents for Beaulieu Mr Fothergill says as follows:

�The control of its agents basically was - - it was very much along the line of the sales representatives as well, in that they
had an area or a territory to - - to - - to cover and service customers, there would be a customer base and they were pretty
well left to their own devices except for samples provided, company literature and pricing, et cetera, directives from - -
from head office.� (Transcript pg 74)

28 The agents had to achieve their budgeted sales figures or more. Mr Ryder was paid a retainer to achieve certain levels of sales
and the commission on top of that was paid on all sales. Employees had to fill out a standard leave form to go on holidays.
Agents would advise the company when they had decided they would take leave and the company would then decide if the
timing was suitable (transcript p75). Mr Ryder was provided with a business card as he represented Beaulieu Australia and he
had contact numbers on that card for the head office in Queensland.

29 According to Mr Fothergill Beaulieu no longer engages agents. They now put people on as employees. When Beaulieu took
over Sterling Carpets, Mr Ryder simply continued as previously. His monies were paid into Brian Ryder Carpets Pty Ltd and
Mr Fothergill understood that Mr Ryder had set up a company and through that he provided his services to Beaulieu. Agents
kept up to date with product development and provided input into product development, depending on their different territorial
areas. There was an annual 2 to 3 day sales conference which agents and employees attended. They discussed market strategy
and new products. Mr Ryder was not required to wear uniforms or company shirts.

30 Mr Fothergill says he would not have a problem with an agent who sold rugs as opposed to carpets. He says the company does
not sell rugs now although it did previously. It was never a significant sales item (transcript p 77). The contractual arrangement
with Mr Ryder was for him to carry on as he had with Sterling Carpet Mills. He was paid his monthly retainer directly into the
account of Brian Ryder Carpets Pty Ltd. Mr Ryder was described as the Area Sales Manager for Beaulieu for Western
Australia. There were no set hours as long as the sales person was achieving budget. However, typically sales representatives
would have to work about 40 hours per week. Mr Ryder would assist in producing the budgeted sales figures expected for the
year. The annual sales meeting was paid for by the company. Mr Fothergill says that he had heard that Mr Ryder had other
agencies. He did not investigate that as it was not his position to be involved in the sales area. Mr Ryder was required to fill out
a declaration [Exhibit BR6] which declared any other sales activities by him. Mr Ryder filled out this as a nil response. Mr
Ryder�s other work did not conflict with carpets according to Mr Fothergill.

31 After the departure of Mr Ryder, Mr Fothergill says that Mr Hatfield took over Mr Ryder�s work. Mr Fothergill knew that Mr
Ryder�s services were to be terminated a week prior to him being advised. The decision was to terminate his agency. Mr
Fothergill obtained legal advice prior to terminating the agency and was advised to pay Mr Ryder one month�s notice. There is
no written record in the company of the retainer and commission arrangement for Mr Ryder on engagement [Exhibit BR1]. Mr
Fothergill relies on the oral arrangements he understood were made between Mr Ryder and Sterling Carpet Mills.

32 There were no problems with Mr Ryder�s performance in Mr Fothergill�s mind. As far as leave is concerned Mr Ryder needed
to fit in with the seasonality of the business. He could not just take leave at any time. He had to receive permission to go on
leave. The first time Mr Ryder went on leave after Mr Fothergill started, Mr Fothergill reduced Mr Ryder�s retainer. That
retainer was reinstated because Mr Ryder said�

�I�m an agent. I�m not a bloody employee so, you know, I get my retainer no matter what.� (Transcript pg 85a)
He was paid his retainer whilst on leave. Mr Ryder was in frequent contact with the National Sales Manager in Brisbane to
provide feedback, and vice versa. Mr Fothergill�s evidence is the manner in which Mr Ryder performed his duties and
responded to the company was no different to a sales representative. The reason to terminate his services was made on the
basis that he was more expensive than a sales representative and the company wanted to retain their employees instead of
agents (transcript p.85B). Mr Hatfield had joined the company in February 2000 when Beaulieu purchased the company that
Mr Hatfield worked for. The sales shirts Mr Ryder received were not required to be worn; they were mementos of the sales
conference.

33 In summary, the respondent submits that Mr Ryder commenced with the company as an independent contractor. He set up his
own company in 1992, Brian Ryder Carpets Pty Ltd, and decided to become an employee of that company. All payments were
through that company. The respondent also submits, in support of their view that Mr Ryder is not an employee, that the
evidence shows that Mr Ryder could take an absence from work but not during the busier times and when he did clients called
the Queensland head office of Beaulieu. Mr Ryder was free to work for others. Mr Don Ward gave evidence which can be
relied upon that Mr Ryder sold him rugs on behalf of Pacific Rugs. The respondent maintains this is a matter of public interest
that the applicant should not benefit from holding himself out as a company for taxation purposes and then receive a benefit as
per an employee. The respondent says that deposit books for Brian Ryder Carpets Pty Ltd show that more money came into
Brian Ryder Carpets than was available through Beaulieu payments or through Mrs Ryder�s work. No group certificates were
supplied to Mr Ryder from Beaulieu or were requested.

34 The respondent relies on the decisions of the High Court in Hollis v Vabu Pty Ltd (Trading as Crisis Couriers) 181 ALR
263 and of the Full Bench in United Construction Pty Ltd v John Birighitti 82 WAIG 2409.



83 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 171

35 The respondent quotes the decision in Hollis v Vabu Pty Ltd (op cit) as follows�
�It is a system of work which [Vabu] is providing. In the present case it is [Vabu] which presents its image through
uniforms and signage and then imposes its work practices. It is the extent to which those work practices are imposed by
the company upon the daily routine of the couriers that is in part determinative of an employer/employee relationship. It is
distinguished from the company providing a system and then permitting a fully discretionary use of that system by the
courier.�

Mr Ryder in their view had full discretion under the system of work established.
36 In respect to the United Construction Pty Ltd v John Birighitti (op cit) decision counsel for the respondent distinguishes Mr

Ryder�s circumstances from that of Mr Birighitti in that Mr Ryder was not required to form a company, but instead chose to do
so. In the respondent�s mind it was Mr Ryder�s choice to form a company and hence to be an independent contractor.

37 Therefore the respondent says that Mr Ryder was an independent contractor with Beaulieu and an employee of his own
company. The respondent submits that one cannot be an exclusive employee of two companies of the same time. The
respondent says if Mr Ryder is found to be an employee then he was dismissed on the basis of a company restructure. He was
not made redundant as Mr Hatfield was retained in Western Australia and Mr Ryder�s agency with Beaulieu was terminated.
He was paid his appropriate notice pursuant to s170CM of the Workplace Relations Act 1996. This later submission cannot be
correct and Mr Ryder if he was an employee was made redundant and the respondent did not comply with the requirements of
the Minimum Conditions of Employment Act 1993 in so doing.

38 The applicant submits that the Commission should have regard to the High Court decision in Stevens v Brodribb Sawmilling
Company Pty Ltd (1986) 160 CLR 16, in particular the control test and power to direct another. The applicant also cites the
case in Montreal v Montreal Locomotive Works [1947] 1 DLR 161. The applicant quotes the Stevens v Broadribb (op cit)
decision as follows�

�The other indicia of the nature of the relationship have been variously stated, and have been added to from time to
time. Those suggesting a contract of service rather than a contract for services include the right to have a particular
person do the work, the right to suspend or dismiss the person engaged, the right to the exclusive services of the person
engaged, and the right to dictate the place of work, the hours of work and the like.�

39 It is the applicant�s submission that in accordance with those indicia, which have been adopted in Hollis v Vabu Pty Ltd (op
cit), the evidence is that Mr Ryder was employed first in 1990 and incorporated his company in 1992. His arrangements with
Sterling Carpet Mills continued on with Beaulieu unchanged right up until his time of termination. He worked as the Area
Sales Manager as the company has described on his business card. He provided the company�s products in Western Australia
and dealt with consumer complaints. He provided regular reports to the respondent and was in regular contact with the
National Sales Manager. He was paid retainer plus commission. He had to apply to take time off from the company.
Mr Fothergill�s evidence is that Mr Ryder operated in the same manner as a sales representative. He was simply paid more.
The applicant says that the contract between the applicant and the respondent was set in 1990 when Mr Ryder first began work
for Beaulieu�s predecessor. The applicant says save except for two negotiations in 1996 and 1999 the arrangements for
remuneration remained the same. Mr Ryder was for most of the time the sole representative in Western Australia. I should say
that each of the points made in submission on behalf of the applicant, with one exception, are largely uncontested and are
supported by the evidence. The one exception, which is not relevant is whether Mr Ryder was paid more than a sales
representative. The real point is whether all these points amount to Mr Ryder being an employee and what meaning should be
given to any of them.

40 Therefore, the principle question to be determined in this matter is whether Mr Ryder operated under a contract of service or a
contract for service. The indicia for deciding such a question are clearly established in many decisions of this Commission (see
for example Bamboo Holdings Pty Ltd v Murray Grant Halligan 82 WAIG 2381; United Construction Pty Ltd v John
Birighitti (op cit), The Western Australian Builder� Labourers, Painters and Plasterers Union of Workers v R B Exclusive
Pools Pty Ltd trading as Florida Exclusive Pools 77 WAIG 4). In Bamboo Holdings (op cit) the President of the Full Bench
states:
�42 The following is what the Commissioner at first instance had to determine (see United Construction Pty Ltd v Birighitti

(unreported) (FBA No 5 and 23 of 2002) dated 19 August 2002):-
a) Whether a person is an employee is a mixed question of fact and law.
b) Ascertaining the terms of the contract and the correct inferences to be drawn from those terms are questions

of fact.
c) Whether or not the relationship arising from the terms is an employment relationship is a question of law.
d) The nature of a contract of employment is to be ascertained from its terms, except when those terms are

ambiguous or when the contract is a sham.
e) The nature of the relationship between an employer and a worker is determined by a proper characterisation

of the contract between them.
f) As many contracts to perform work are informal or not reduced to writing, it is often necessary to consider

the totality of the relationship to ascertain the true nature of the contract.
g) Remuneration of a worker need not be paid directly to the worker.
h) An express term in a contract indicating the true nature of the relationship created by it will carry weight in

determining whether the relationship is one of employment.
i) However, a statement in a contract categorising the relationship as either one of employment or not does not

determine the issue.
j) An employee can arrange for remuneration to be paid by the employer to a partnership or a corporation

without such arrangement affecting the nature of the relationship between the employer and employee.
k) The correct approach to determining the question is to consider a wide range of indicia, none of which is

determinative by itself.
l) The control test is �significant� and �remains the surest guide�. It is, however, not the sole criterion and is

not in itself sufficient to conclusively determine the nature of the relationship.�
41 The findings that are apparent to me and which I would make are as follows�

a) Mr Ryder wished to be self-employed (Transcript p 7).
b) Mr Ryder�s original contract with Sterling Carpets was established in 1990.
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c) Mr Ryder set up his company in 1992 in conjunction with his wife for taxation purposes.
d) Mr Ryder was engaged by the respondent in 1996 when they took over the business of Sterling Carpets.
e) Mr Ryder was engaged by the respondent on the same terms as with Sterling Carpets.
f) The monies paid by the respondent for Mr Ryder�s services were at all times paid to the company Brian Ryder

Carpets Pty Ltd.
g) Mr Ryder�s engagement was as the Area Sales Manager and he was identified as such in a business card.
h) Mr Ryder worked from home and did not use any equipment of the respondent in terms of telephones, motor

vehicle, fuel, stationery.
i) The respondent did not pay, at any time, insurance to cover Mr Ryder for workers compensation, superannuation,

sick leave, annual leave, long service leave or any other form of leave.
j) Mr Ryder was required to notify the respondent and gain approval when he sought an annual absence so that the

Head Office could handle his telephone enquiries.
k) Mr Ryder took approximately two weeks break from his duties each year (transcript p 11) and continued to be paid

his retainer during these breaks on his demand (transcript p 10).
l) The respondent operated in a similar fashion with two forms of sales representatives in their view, employees and

agents, and Mr Ryder was seen as an agent at all times.
m) Mr Ryder also saw himself as an agent as distinct from a sales representative, and enjoyed a good deal of autonomy

and flexibility in his working arrangement.
n) The respondent experienced a downturn in business Australia-wide and to some extent also in Western Australia

and hence restructured their business and put off staff.
o) The respondent put off Mr Ryder simply because they saw him as an agent and adopted a policy of keeping

employees in preference, hence Mr Hatfield remained and took over all of Mr Ryder�s duties.
p) Mr Ryder was not aware and did not have warning that his services were to be terminated.
q) Mr Ryder was paid one month�s retainer on termination by the respondent upon legal advice.
r) There were no performance issues with Mr Ryder.
s) Mr Ryder operated in a similar fashion to other sales staff and reported to and communicated regularly with the

National Sales Manager.
t) Mr Ryder assisted with the preparation of annual sales budgets and attended the annual sales conference.
u) Mr Ryder was familiarised with the products of the respondent and other information which aided in his sales task.
v) Mr Ryder worked for the respondent for six months in Adelaide by mutual agreement and managed sales in that

State at that time.
w) Mr Ryder was not required to wear a uniform although he was given shirts with the respondent�s inscription.
x) Mr Ryder worked full-time Monday to Friday for the respondent by his own choosing.
y) Mr Ryder was able to perform other work, not for the respondent, but was not able to sell carpets in opposition to

the respondent.
z) Mr Ryder was able to sell rugs, separate to the respondents business, as this represented little of the respondent�s

business.
42 Albeit Mr Ryder was originally employed by Sterling Carpets in 1990, it is common ground that Mr Ryder chose to be paid

through the company, Brian Ryder Carpets Pty Ltd, which he established in 1992. It is apparent that Mr Ryder established the
company on advice from his accountant for taxation benefit. Mr Ryder�s evidence on this issue became somewhat evasive but
that does not alter the fact that he established the arrangement to improve his taxation position. The respondent does not
complain about this and was an active participant in the arrangement, an arrangement they say was one of contractor. There is
no written contract and one needs to look at the whole of the relationship. An employee�s remuneration need not be paid
directly to him or her. The payment to a person through a company arrangement does not automatically mean that the contract
is not one of employer/employee. The respondent�s attitude to Mr Ryder would seem to have been mostly guided by this
premise, but it alone cannot be determinative of the relationship.

43 There is in fact little difference between the evidence for the applicant and that of the respondent. The applicant says that he
had a uniform to wear; the respondent says that the applicant was given a shirt embossed with the company name at the annual
sales conference and there was no requirement to wear the shirt. The applicant says that he had to apply an exclusive
arrangement to sell goods for the respondent; the respondent says that the arrangement was not exclusive and that the applicant
could have sold rugs separately. I doubt that the applicant could have sold carpets in competition with the respondent, but that
is as could be expected. The applicant says that he never sold rugs for any other company. The respondent says that Mr Ryder
sold rugs for Pacific in 1996 but gives no other evidence. Mr Ryder says that he took and was paid annual leave. The
respondent says that Mr Ryder took absences and advised the company of these for operational reasons.

44 That being said, having witnessed Mr Ryder, Mr Ward and Mr Fothergill give evidence, I would favour the evidence of Mr
Ward and Mr Fothergill to that of Mr Ryder. I consider their evidence to be much more straightforward and unaltered under
cross examination. Mr Ryder in contrast I consider was more hesitant and unreliable. I need to factor into this consideration the
expressed evidence of Mr Ward that he had previously had conflict with Mr Ryder. However, his evidence does not appear to
be driven by this prior conflict and is quite specific and clear in recall. Mr Fothergill in turn was a very credible witness.

45 I will deal firstly with the control test; the most reliable guide to the relationship. Mr Ryder operated for most of his time with
the respondent as the sole sales agent within Western Australia. He was described in his business card as Area Sales Manager;
the card being a card of Beaulieu of Australia. The numbers on the card I understand to be Mr Ryder�s mobile number and the
respondent�s head office in Brisbane. He was given product information and an area of coverage and his task was to sell that
product, complete the paperwork and handle any customer queries or concerns.  He worked regular hours Monday to Friday,
by his own choosing in my view, and was in regular contact with the National Sales Manager. He assisted in establishing sales
budgets and targets. He attended an annual, national sales meeting. He undertook an assignment in Adelaide for six months at
one time and at the request of the respondent.

46 They are some of the specifics of the relationship which might point to it being a contract of service. In contrast when one
looks at the whole of the relationship it is clear in my view that Mr Ryder ran a fairly flexible and autonomous arrangement; he
ran his own show. My appreciation of Mr Ryder on giving his evidence is that he very much wanted it that way and was not
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impressed with the appearance of Mr Hatfield on the scene. This occurred at least until the arrival of Mr Hatfield who took
over one of the product lines. Even then Mr Ryder simply continued on selling two, not three, product lines and operating
fairly independently. He was not required to wear a company uniform. In my view his evidence is very unconvincing on this
point. He did not use any company equipment in the form of motor vehicle, telephone, credit card or office. There is nothing in
the evidence to suggest that he took regular direction from the National Sales Manager, albeit that he liaised regularly with that
person. He took absences each year of about two weeks and advised the respondent of these. The approval required was in my
view no more than seeking to ensure telephone queries could be handled. Mr Fothergill�s evidence is I consider clear on this
issue. Sales queries during his absence were taken by the Head Office in Queensland.  

47 Mr Ryder on his own evidence set up his company structure for taxation purposes on his accountant�s advice. Whilst there is
nothing in the payment arrangement which is determinative of Mr Ryder being an employee or a contractor, Mr Ryder made a
decision to establish a business (Transcript p 18) with his wife, who also sold rugs, and who sold them for at least some
companies that were organised for her by Mr Ryder.

48 In deciding this matter I am guided by what the parties in my view intended. The evidence is that Mr Ryder had worked for
other companies and wanted to work for himself. He established a company with his wife. The respondent had agents and
employees and the respondent and Mr Ryder viewed him as an agent. Whilst this does not make Mr Ryder an agent, by simply
naming him as such, it is an indicator to the relationship. It can be inferred that Mr Ryder through his long association with the
company knew that the distinction the company made between agents and sales employees. He operated side-by-side with Mr
Hatfield (an employee) in the latter stages of his engagement. In my view Mr Ryder clearly viewed himself as an agent. The
evidence of Mr Fothergill, which I accept, is that Mr Ryder at one stage complained to him that his retainer could not be
reduced during an absence as he was an agent. The evidence of Mr Ryder is that he �circled� himself as being an agent when he
signed the confidentiality agreement [Exhibit BR6]. This arrangement was beneficial to him until the time of termination. He
then wanted to be classed as an employee.

49 I cannot easily establish from the company group certificates, as invited to by the respondent, whether Mr Ryder derived
income or the company derived income from sources other than the respondent and Mrs Ryder�s efforts. However, I accept Mr
Ward�s evidence that at least at one stage Mr Ryder sold rugs for another company. This sale was sometime ago but is
indicative in my view of how Mr Ryder treated the relationship. More particularly I do not consider Exhibit BR6 to be proof of
an agreement which somehow binds Mr Ryder exclusively in an employee arrangement to the respondent. The document
clearly operates for employees and agents and seeks to do what the title suggests, namely to make an agreement concerning
conflict of interest and confidentiality. Mr Ryder has agreed to keep confidential information obtained with the respondent. He
has also declared that he has no other employment. The agreement does not prohibit other employment, it simples requires
such employment, now or in the future, to be declared. The document also warns that such employment may be deemed to be a
conflict of interest. Having heard Mr Fothergill�s evidence I am confident that the respondent would not have allowed Mr
Ryder to sell carpets in opposition to the respondent. This is hardly a surprising point. Mr Ryder could have sold rugs and this
would not have been deemed a conflict as the respondent did not heavily trade in that good.

50 When I consider the intent of the parties to this contract and the system of work set up by the respondent in its full context I am
convinced that the arrangement, though stable and regular, was one which allowed for considerable flexibility and discretion
on the part of Mr Ryder and was not seen by either party as one of employer and employee.  For the above reasons I would
dismiss the application for want of jurisdiction.

_________

2002 WAIRC 07258
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES BRIAN RYDER, APPLICANT
v.
BEAULIEU OF AUSTRALIA LIMITED, RESPONDENT

CORAM COMMISSIONER S WOOD
DATE OF ORDER FRIDAY, 20 DECEMBER 2002
FILE NO. APPLICATION 2307 OF 2001
CITATION NO. 2002 WAIRC 07258
_________________________________________________________________________________________________________

Result Application dismissed for want of jurisdiction
Representation
Applicant Mr P Mullally as agent
Respondent Ms J Stevens of Counsel
_________________________________________________________________________________________________________

Order
HAVING heard Mr P Mullally on behalf of the applicant and Ms J Stevens of counsel for the respondent, the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the application be and is hereby dismissed for want of jurisdiction.
(Sgd.) S. WOOD,

[L.S.] Commissioner.

____________________
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2002 WAIRC 07315
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES MARK ANTHONY TARANTO, APPLICANT
v.
GOLBOURN FISHING CO PTY LTD, RESPONDENT

CORAM COMMISSIONER J L HARRISON
DATE OF ORDER TUESDAY, 31 DECEMBER 2002
FILE NO/S. APPLICATION 235 OF 2002
CITATION NO. 2002 WAIRC 07315
_________________________________________________________________________________________________________

Result Application for contractual benefits dismissed
Representation
Applicant No appearance
Respondent Mr A Atkinson (of counsel)
_________________________________________________________________________________________________________

Reasons for Decision
1 This application was filed on 11 February 2002 pursuant to s.29(1)(b)(ii) of the Industrial Relations Act 1979 (�the Act�).

Mark Anthony Taranto (�the applicant�) claims that he was denied a benefit under his contract of employment by Golbourn
Fishing Co Pty Ltd (�the respondent�). A response was filed by the respondent on 13 March 2002 objecting to the applicant�s
claim.

2 The matter was set down for a conciliation conference on 18 April 2002. The applicant did not attend the conference but was
represented by his father Mr Stephen Taranto. No agreement was reached at the conference and the applicant was given
28 days to obtain advice about pursuing his application in light of what was discussed at the conference.

3 On 17 May 2002 the Commission wrote to the applicant requesting that he contact the Commission no later than Friday
31 May 2002 as to his intentions in relation to the application. The applicant responded advising that he wished the matter to
be set down for hearing and to contact his mother Mrs Kim Taranto about hearing dates. Mrs Taranto advised the Commission
that the applicant was available from 8 July 2002 onwards as the fishing season had finished.

4 On 17 July 2002, a notice of hearing was sent to the applicant confirming that a hearing had been set down for Wednesday,
30 October 2002.

5 The applicant did not attend the hearing on 30 October 2002. The Commission telephoned the applicant however, he was
unavailable. His mother, Mrs Taranto, was then contacted. She advised the Commission that the applicant would not be
attending the hearing as he had �gone up north looking for work�. As the applicant did not attend the hearing the respondent
put submissions that the matter should be dismissed with costs.

6 On 19 November 2002, the applicant was mailed a copy of the transcript of the proceedings of 30 October 2002 and the
respondent�s written submissions in relation to this matter. The applicant was advised that he had until 3 December 2002 to
advise the Commission as to why the matter should not be dismissed. A response was received from the applicant on
3 December 2002 stating that he apologised for any inconvenience to the Commission, and that because he had obtained
alternative employment in the northwest of Western Australia he had forgotten about the hearing.

7 I am satisfied that the applicant has been given every opportunity to prosecute his claim. The applicant had sufficient notice in
order to make preparations for him to be in attendance at the hearing on the set date. It was only on the day of hearing that the
Commission and the respondent were informed that the applicant would not be attending the hearing. I am satisfied that the
applicant in this matter has had the opportunity to prosecute his claim and has chosen not to do so. This failure by the applicant
to prosecute his claim is reason to dismiss it.

8 In all of the circumstances I do not believe that it is desirable for the matter to be continued. It is not appropriate to expend
further resources on dealing with this matter and the interests of the respondent in having this matter dealt with in a timely
manner needs to be taken into account.

9 It remains to consider the respondent�s application for costs. Section 27(1)(c) gives power to the Commission to order any
party to a matter to pay to any other party relevant costs and expenses, but no costs shall be allowed for the services of any
legal practitioner or agent. It is unusual for costs to be awarded in this jurisdiction. The authorities make it clear that costs will
only be awarded in extreme cases, (see Denise Brailey v Mendex Pty Ltd t/a Mair and Co Maylands (1993) 73 WAIG 26 at
27). I am not satisfied that the circumstances of this matter are so extreme as to warrant an order for costs against the applicant.

10 Accordingly an order pursuant to s.27(1)(a)(iv) of the Act will now issue dismissing the application.

_________

2002 WAIRC 07316
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES MARK ANTHONY TARANTO, APPLICANT
v.
GOLBOURN FISHING CO. PTY LTD, RESPONDENT

CORAM COMMISSIONER J L HARRISON
DATE OF ORDER TUESDAY, 31 DECEMBER 2002
FILE NO/S. APPLICATION 235 OF 2002
CITATION NO. 2002 WAIRC 07316
_________________________________________________________________________________________________________

Result Application for contractual benefits dismissed
_________________________________________________________________________________________________________
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Order
THERE being no appearance on behalf of the applicant and having heard Mr A Atkinson of counsel on behalf of the respondent the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the application be and is hereby dismissed.
(Sgd.) J. L. HARRISON,

[L.S.] Commissioner.

2002 WAIRC 07139
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES JOHN DOUGLAS H. TERRY, APPLICANT
v.
CITY FINANCE PTY LTD, RESPONDENT

CORAM COMMISSIONER S J KENNER
DATE WEDNESDAY, 4 DECEMBER 2002
FILE NO/S. APPLICATION 181 OF 2002
CITATION NO. 2002 WAIRC 07139
_________________________________________________________________________________________________________

Result Application granted in part. Order issued
Representation
Applicant Mr J Terry
Respondent Mr I Melotte
_________________________________________________________________________________________________________

Reasons for Decision
1 This matter concerns an application pursuant to s 29(1)(b)(ii) of the Industrial Relations Act 1979 (�the Act�) by which the

applicant alleges he was denied certain contractual entitlements by the respondent in the sum of $15,923.39. It was accepted
however, that the applicant had been paid $8,800.00 by the respondent, which sum was to be deducted from the applicant�s
total claim.

2 The applicant appeared in person and gave evidence. The respondent appeared through its principal Mr Melotte who also gave
evidence in these proceedings.

3 The factual background is as follows. The applicant was employed by the respondent pursuant to a written employment
agreement dated 26 November 2001 as an account manager for the respondent (�the Agreement�). The respondent�s business
was residential finance sales and debt strategy. The applicant�s duties were to sell the respondent�s finance products and
arrange for loans with financial institutions as a part of the respondent�s debt strategy services.

4 The applicant was wholly remunerated by the commission in accordance with the Agreement. Relevantly, the Agreement
provided as follows�

5.            REMUNERATION
5.1 The consideration payable by the Employer to the Employee for the provision of the Duties during the Term

shall be calculated in the manner set out in Item 5 in the Schedule (�Remuneration�).
�
ITEM 5�
REMUNERATION
The Employee shall be remunerated on a �commission only� basis. All superannuation and income taxation
payable by the Employer in respect of the employment of the Employee will be deducted from the gross figures
calculated in accordance with the following procedures.

The Employee shall be paid monthly in arrears.
Gross Commission will be paid to the Employee only in respect �Paid Deals�. For the purposes of this Item 5, a
Paid Deal means a financing or re-financing transaction, �closed� by the Employee, which has settled and in
respect of which the Employer has, in the preceding calendar month, been paid its commission by the relevant
financial institution.
The amount paid to the Employee in respect of each Paid Deal shall in any given month, be determined by the
Employee�s Quarterly Performance Average, calculated as at 5pm on the last Business Day of the preceding
calendar month, in accordance with the schedule pertaining to the relevant job level and annexed to this agreement.
The definition of �A� client will change from time to time and may be changed by the Employer at its absolute
discretion. As at the date of this document, an �A� client is a client from whom gross earnings (excluding trail)
equal or exceed the sum of $2,895.
In the event that a transaction closed by the Employee becomes a Paid Deal after the termination of this deed, the
Employer will remunerate the Employee in respect of such Paid Deal, at such time and in such amount as though
the Employee were still employed by the Employer.�

5 Somewhat surprisingly, there is no reference to the rate of commission in the Agreement. There was also no definition of
�closed� for the purposes of the Agreement. The applicant testified that his understanding of his commission entitlement was
based upon two elements, they being 30 per cent of bank fees paid to the respondent and 30 per cent of gross fees paid to the
respondent from clients. This point was somewhat in dispute, with Mr Melotte testifying that the 30 per cent client fee was
payable in respect of clients receiving debt strategy consulting services and not just the loan application fee.
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6 The applicant testified that he commenced employment and set about obtaining clients and generating fee revenue. The
applicant proceeded to secure clients and in this connection, tendered as evidence as exhibit A3, a bundle of documents
described as �Proceed Letter�, referring to the client�s decision to proceed with the respondent�s services and to submit a loan
application to a relevant financial institution, with a fee of $2,195.00 being payable to the respondent, on settlement of the loan
facility. Additionally, the applicant tendered as a bundle, as exhibit A2, various documents from lending institutions, generally
indicating client loans becoming unconditional. These were not challenged by the respondent. The applicant testified that he
understood his role was to secure clients and to submit details to financial institutions for loan applications on behalf of the
respondent�s clients.

7 It was the applicant�s understanding that a �deal� was �closed� when he obtained an authority to proceed from a client. It was
not in dispute that �settlement� was reached at the point where the bank had processed the client�s loan and it was ready to be
drawn down by the client.

8 For reasons not relevant to these proceedings, by letter dated 8 January 2002, tendered as exhibit R1, the applicant resigned
from the respondent effective 7 February 2002. It would appear on receipt of this letter of resignation, there was some
discussion between the applicant and Mr Melotte about the applicant�s duties within the notice period. The respondent
instructed the applicant to have no client contact but gave the applicant access to another employee to act as an intermediary in
relation to dealing with clients. Apparently, this did not accord with the applicant�s approval and he subsequently, by letter
dated 9 January 2002, tendered as exhibit R2, left the respondent�s employment effective 10 January 2002. The applicant
claims that he should be paid for work performed by way of settled transactions that occurred after the termination of his
employment, and that he �closed� prior to his departure from the respondent.

9 The respondent tendered a variety of documents in relation to this matter, the most relevant of which being exhibits R3, R4,
R5, R6 and R7. Those documents referred to loan transactions in relation to which the applicant was involved and
reconciliation statements reflecting payments made to the applicant. In particular, exhibit R4, represents a summary of exhibits
R6 and R7, which summary I accept.

Conclusions
10 The determination of this matter ultimately involves the interpretation of the relevant provisions of the Agreement, specifically

those dealing with remuneration. Regrettably, the Agreement is deficient in that there is no reference to the rate of commission
for the purposes of the applicant�s remuneration with the respondent. Furthermore, and as noted above, also regrettably, there
is no definition in the Agreement as to what is meant by �closed� for the purposes of the applicant�s entitlements, if any,
concerning transactions ultimately concluded following the termination of his employment. The Commission must therefore do
the best it can, with the limited evidence before it and attempt to interpret the Agreement, consistent with its terms as a whole.

11 By item 5 to the schedule to the Agreement, a �Paid Deal� appears to have three elements. The first element is the employee
�closes� the transaction. The second element is the transaction settles. The third element is the respondent is paid its
commission by the relevant financial institution, in the preceding calendar month. Furthermore, item 5 also plainly entitled an
employee, to receive commission payments, as if they were still employed, if after termination of employment, the transaction
became a �Paid Deal�.

12 The first issue to determine, in the absence of a definition of �closed� for the purposes of item 5 of the Agreement, is what
does this mean? Construing item 5 in accordance with the ordinary and natural meaning of the words used in it, it would
appear that �closed�, as referred to in the third paragraph of item 5, is something other than �settlement� and receipt of
commission by the respondent from the relevant financial institution. This is supported by the ordinary and natural meaning of
the words used in the final paragraph of item 5, in that it is contemplated that an employee can �close� a transaction, but then
that transaction, as a consequence of other events, becomes a �Paid Deal� after the termination of the employment relationship.

13 It was the applicant�s understanding that a transaction was �closed� when he secured from a client an authority to proceed with
a loan application, as evidenced by exhibit A3. The respondent, through Mr Melotte appeared to have the view that �closed�
really meant when the transaction ultimately �settled�.

14 In my opinion, and examining the language used in the Agreement in its ordinary and natural sense, the closure of a financing
or re-financing transaction by the applicant was something different to its settlement and ultimate payment of commission to
the respondent by the relevant financial institution. In my view, the transaction, for the purposes of the Agreement, was to be
regarded as �closed�, when the client has entered into a contractual arrangement to proceed with the respondent�s wealth
creation system. This step is evidenced by the �Proceed Letter� contained in exhibit A3. It is clear from the terms of the
Agreement, that if the applicant �closed� a transaction, but the transaction did not settle and no bank commission was paid to
the respondent, that transaction would not be a �Paid Deal� entitling the applicant to commission payments. In my view, the
interpretation of item 5 in the Agreement in relation to �closed� is to be regarded as somewhat analogous to a real estate
transaction where the employed agent is the �effective cause of sale� for the purposes of being entitled to receive commission
payments.

15 I am also satisfied from the documentary evidence before the Commission, in particular exhibit R4, that the applicant was
remunerated at the rate of 30% of the fee paid by the client.

16 It is also significant to note in my view, the evidence of the applicant, which evidence I accept, that primarily his role was a
sales person, to secure the agreement of clients to proceed. He gave evidence of training given by the respondent in relation to
the selling of the respondent�s products. In my opinion, this is the context in which closure is to be regarded. That is the �sale�
is secured by the efforts of the employee. However, this is, as I have mentioned above, only the first stage of the total
transaction and all three stages must be completed before payment is due to an employee.

17 Adopting this construction of item 5 in the schedule to the Agreement, and having regard to all of the evidence before the
Commission, in my opinion the applicant �closed� a number of transactions, prior to the termination of his employment, which
subsequently became �Paid Deals� for the purposes of the Agreement. On all of the evidence, I am satisfied and I find that the
following transactions fall into this category, in respect of which the applicant is entitled to be paid by the respondent. Those
transactions, save for those actually paid, and some in respect of which it was common ground the respondent was not paid or
could not collect its fees, were in respect of clients Lloyd; Ireland; Rickman; Dillon; George; Woodman; Smallacombe;
Hender; and Boye/Vince.

18 Accordingly, the Commission being satisfied that the claims in respect of these transactions were entitlements due to the
applicant under his contract of employment with the respondent, in the total sum of $6,693.07. Given that this amount is less
than the balance of the applicant�s claim once adjusted for amounts already paid by the respondent, which sum is $7,123.39,
this amount will be ordered to be paid by the respondent to the applicant as a denied contractual benefit.

_________
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2002 WAIRC 07211
 WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES JOHN DOUGLAS H. TERRY, APPLICANT
v.
CITY FINANCE PTY LTD, RESPONDENT

CORAM COMMISSIONER S J KENNER
DATE FRIDAY, 13 DECEMBER 2002
FILE NO/S. APPLICATION 181 OF 2002
CITATION NO. 2002 WAIRC 07211
_________________________________________________________________________________________________________

Result Application granted in part. Order issued
Representation
Applicant Mr J Terry
Respondent Mr I Melotte
_________________________________________________________________________________________________________

Order
HAVING heard Mr J Terry on his own behalf and Mr I Melotte on behalf of the respondent, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act, 1979, hereby orders�

THAT the respondent pay to the applicant the sum of $6,693.07 as a denied contractual benefit less any amount payable to
the Commissioner of Taxation pursuant to the Income Tax Assessment Act 1936 and actually paid within 21 days of the
date of this order.

(Sgd.) S. J. KENNER,
[L.S.] Commissioner.

____________________

2002 WAIRC 07177
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES KATHRYN THOMAS, APPLICANT
v.
PERTH OFFICE SYSTEMS PTY LTD T/A RICOH BUSINESS CENTRE, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DATE TUESDAY 10TH DECEMBER 2002
FILE NO. APPLICATION 399 OF 2002
CITATION NO. 2002 WAIRC 07177
_________________________________________________________________________________________________________

Result Dismissed for want of jurisdiction
Representation
Applicant Mr K. Trainer appeared on behalf of the Applicant
Respondent Mr G. Bull appeared on behalf of the Respondent
_________________________________________________________________________________________________________

Reasons for Decision
(Ex tempore)

1 The matter the subject of these proceedings arises from an application filed by Kathryn Thomas (the Applicant) in which she
claims that she was unfairly dismissed by Perth Office Systems Pty Ltd t/as Ricoh Business Centre (the Respondent). She
initially sought reinstatement but now seeks compensation.

2 This matter was first before the Commission in conference where it was not resolved. It was listed for hearing on 24th

September 2002. During that hearing it became clear to the Commission that the argument needed to be focussed to identify
fundamental issues for adjudication. From pages 78-82 of the transcript the Commission and the advocates debated the issue
about what the essential focus was.

3 At the end of that debate Mr Trainer, who appeared for the Applicant, was given the opportunity to take instructions as to
whether he wanted to proceed with the contention that there may have been a constructive dismissal. His response to the
Commission was as follows: �Commissioner I have taken instructions in respect of this matter and consistent with the evidence
that the Applicant has given all the way through she maintains the position she did not resign and therefore the issue of
constructive termination does not arise.�

4 The hearing was adjourned soon after and was reconvened on 20th November 2002 at which time the Commission heard from a
number of witnesses presented on behalf of the Respondent.

5 At that time Mr Bull made it clear that he was calling witnesses to simply prove as far as the Respondent was concerned, that
on the day in question not only did the Applicant tell the Managing Director she resigned she also told her personal staff and
conducted herself in a fashion that indicated that she had resigned.

6 The Commission heard evidence presented by witnesses on behalf of the Respondent, it then issued the following Reasons for
Decision in which it reached the conclusion that the Commission must dismiss the claim for want of jurisdiction.

7 What follows in paragraphs 8 to 19 is the edited Reasons For Decision delivered ex tempore on 20th November 2002.
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8 In the exercise of its jurisdiction under section 29A of the Industrial Relations Act, 1979 (the Act), the Commission is to
determine the outcome of the application by assessment of the credibility of the evidence that it receives and weighing of that
evidence in order that it can, on the balance of probabilities, reach a conclusion about what happened. This is an inexact
science, but it is the best system that our law has devised in order that we can reach conclusions about disputes between
parties, and resolve their dispute.

9 The Applicant exercised her right to file the application. The matter has been exposed in debate. She had the opportunity to
give evidence, which she gave in a detailed manner. I will comment about that evidence later.

10 The Respondent has had the opportunity to answer that claim and to call its rebuttal evidence. I have had the opportunity of
seeing each of the witnesses give their evidence, observe them in the witness box, see their mannerisms and listen to the tone
of their speech. Listening and observing has allowed me to reach a position where I can arrive at conclusions about the value
that I place on that evidence.

11 The findings I make from the evidence are the determinant of this matter, because, if the Commission was to find that the
Applicant resigned then the jurisdiction under s.29(1)(b)(i) of the Act does not arise as she is not a person who was dismissed
from employment. The conditions precedent before access to the Commission is granted to an individual under s.29(1)(b)(i) is
that they were an employee and that they were dismissed. There is no doubt that the Applicant was an employee. It was not so
clear that she was dismissed.

12 I had the opportunity to listen to the Applicant. I have no doubt at all that she believes what she told the Commission to be the
truth of the events. I have no doubt about that at all. In that sense, she is a credible witness. She told the story as she believed it
to be true, under oath.

13 I also had the opportunity to listen to the principal of the Respondent, Christopher Anderson. I, too, think that he told the
Commission the truth as he understood it to be. His truth is different to the truth of the Applicant, though.

14 When the Commission is faced with two competing stories from people that are both credible and believable, then it must look
to other supporting evidence to corroborate or ascertain which story is the most likely to be true. I have heard from Miss De
Souza, Miss Hanna and Mr Weaver. None of them were present at the meeting between Mr Anderson and Miss Thomas, but
they all had a contemporary exposure to what happened at that meeting by Miss Thomas telling them about it immediately
after it concluded.

15 The witnesses were excluded from the courtroom and they gave their evidence without hearing what had been said in this
Commission before they entered it. The similarity between their stories is unmistakable and clear. They all say that the
Applicant told them she resigned and that over the weekend she was going to consider how long her notice would be.

16 When the Commission makes a decision of this matter, it has to decide on credibility of witnesses. Each of the three witnesses
that I have named appear to me to be truthful people. There was no reason revealed in either cross-examination or in their
demeanour in evidence in-chief which would indicate to me they have the slightest axe to grind with the Applicant. They came
here and told the truth of what they saw happened.

17 When I put all of this story together, the Applicant is a credible person and so is Mr Anderson. How do I conclude which story
is, on the balance of probabilities, most likely to be true? I must look to the supporting evidence and the evidence of three
people, Miss Hanna, Miss De Souza and Mr Weaver independently and overwhelmingly supports the contentions of Mr
Anderson.

18 I therefore find on the balance of probabilities that at the meeting on the 1st of February 2002, the Applicant did, in fact, resign
her position with the Respondent. Because she resigned, she has no standing under s.29(1)(b)(i) to bring the application. For
want of jurisdiction, the Commission must dismiss the claim and orders will issue accordingly.

19 In these circumstances there is no need for me to analyse the rest of the evidence that was presented by the Applicant.

_________

2002 WAIRC 07178
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES KATHRYN THOMAS, APPLICANT
v.
PERTH OFFICE SYSTEMS PTY LTD T/A RICOH BUSINESS CENTRE, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DATE TUESDAY, 10th DECEMBER 2002
FILE NO. APPLICATION 399 OF 2002
CITATION NO. 2002 WAIRC 07178
_________________________________________________________________________________________________________

Result Dismissed for want of jurisdiction
_________________________________________________________________________________________________________

Order
HAVING heard Mr K. Trainer on behalf of the Applicant and Mr G. Bull on behalf of the Respondent, the Commission pursuant to
the powers conferred on it under the Industrial Relations Act, 1979, hereby orders:

THAT the application be, and is hereby dismissed for want of jurisdiction.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.
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CONFERENCES�Matters arising out of�
2002 WAIRC 07294

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES COCKBURN CEMENT LIMITED, APPLICANT

v.
THE AUSTRALIAN WORKERS� UNION, WEST AUSTRALIAN BRANCH, INDUSTRIAL
UNION OF WORKERS, CONSTRUCTION, MINING, ENERGY, TIMBERYARDS, SAWMILLS
AND WOODWORKERS� UNION OF AUSTRALIA (WA BRANCH), RESPONDENTS

CORAM COMMISSIONER J F GREGOR
DATE TUESDAY, 24 DECEMBER 2002
FILE NO. C 265 OF 2002
CITATION NO. 2002 WAIRC 07294

Order
WHEREAS on 9th December 2002 Cockburn Cement Ltd (the Applicant) applied to the Commission for a conference pursuant to
s.44 of the Industrial Relations Act, 1979 (the Act); and
WHEREAS a conference was conducted on 12th December 2002 by the Commission at which time it was told that due to a change
in market conditions the Applicant required to achieve increased efficiency and productivity and reduce operational costs at its
Munster plant; and
WHEREAS the focus of those changes led to a review of the current production process including works structures for the purpose
of improving efficiency leading to a quality of workloads and to eliminate wastage; and
WHEREAS the Applicant has set about achieving the said improvements in efficiency by developing in consultation with its
workforce a matrix which would allow it to make selections of employees to be released across the five production shifts leading to
the formation of a resource services team within production; and
WHEREAS as the Commission understands the concept the proposed restructure will absorb all of the positions as currently extant
within the resources services team so that it does not anticipate there will be need to terminate any employee�s employment on the
basis of redundancy as a result of the proposed restructure; and
WHEREAS since March 2002 the Applicant has been conducting meetings with representatives of the workforce in production;
and
WHEREAS various meetings have occurred in April 2002 on six occasions and in May 2002 a summary of a proposal including a
schematic diagram was produced by the Applicant; and
WHEREAS in July 2002 a further memorandum to all production employees advised that the review of work practices would not
be completed by the end of June 2002 and the time frame was extended then to the end of August 2002; and
WHEREAS in October 2002 there were a further six meetings or contacts between members of the Applicant and representatives of
its workforce; and
WHEREAS on 29th October 2002 the CFMEU filed an application for a conference under s.44 of the Act and the said conference
was held before the Commission constituted on 6th November 2002 and as a result certain recommendations were made; and
WHEREAS since the proceeding on 6th November 2002 there have been further meetings between the parties which have not
resulted in an agreement to resolve the restructure of the production department; and
WHEREAS since this application was filed on 9th December 2002 the Commission has conducted four conferences including two
of which were held at the Applicant�s Munster plant; and
WHEREAS the Commission is aware that there were meetings held by the workforce on 23rd November 2002 to discuss resolution
of the dispute; and
WHEREAS the Commission has been advised verbally that the dispute still existed and therefore at the request of the parties
convened a report back conference be held on 24th December 2002; and
WHEREAS the Commission has heard from the parties at the said report back and has decided that with respect to industrial
matters and in accordance with its powers under s.44 that it should give directions and make such orders as will in its opinion
prevent the deterioration of industrial relations in effect of the matters in question until conciliation or arbitration has resolved that
matter; and
WHEREAS the Commission by virtue of the powers conferred on it by s.44(6)(bb) is empowered to give any direction or make any
order or declaration which the Commission is otherwise authorised to give under this Act; and
WHEREAS the Commissioner decided it should apply those powers to assist the parties in respect of the dispute between them; and
WHEREAS the Commission has decided that it should issue orders to that end which would include the following�

• The Company will apply the matrix of criteria for selection of persons to positions in the resource services team as
described to the Commission at the conference conducted at the Applicant�s Munster plant on 19th December 2002 with
the addition of absence criterion.

• The Commission will appoint a person or organisation pursuant to s.27(1)(i) of the Act to conduct a safety risk analysis of
the positions in the proposed resource services team.

• Until the safety risk analysis is completed the work will continue in the same way as it has done to-date.
• As soon as safety clearance are given the new resource services team will commence to operate.
• In the meantime the Applicant is authorised to proceed with the selection and advise workers the positions to which they

will be allocated.
• The Commission by this Order suspends any provision relating to status quo contained in the Cockburn Cement Limited

Award 1991 No. A14 of 1991.
• The Commission will hear from the parties by way of report back on Monday 20th January 2003 at 2:30pm and work will

continue without any bans and limitations or stoppages until that date.
• On 20th January 2003 the Commission will consider any anomaly concerning allocation of duties.
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NOW THEREFORE pursuant to the powers vested in it by s.44 of the Industrial Relations Act, 1979, the Commission, hereby
orders that�

1. The Company will apply the matrix of criteria for selection of persons to positions in the resource services team as
described to the Commission at the conference conducted at the Applicant�s Munster plant on 19th December 2002 with
the addition of absence criterion.

2. The Commission will appoint a person or organisation pursuant to s.27(1)(i) of the Act to conduct a safety risk analysis of
the positions in the proposed resource services team.

3. Until the safety risk analysis is completed the work will continue in the same way as it has done to-date.
4. As soon as safety clearance are given the new resource services team will commence to operate.
5. In the meantime the Applicant is authorised to proceed with the selection and advise workers the positions to which they

will be allocated.
6. The Commission by this Order suspends any provision relating to status quo contained in the Cockburn Cement Limited

Award 1991 No. A14 of 1991.
7. The Commission will hear from the parties by way of report back on Monday 20th January 2003 at 2:30pm and work will

continue without any bans and limitations or stoppages until that date.
8. On 20th January 2003 the Commission will consider any anomaly concerning allocation of duties.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

_________

2002 WAIRC 07312
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES COCKBURN CEMENT LIMITED, APPLICANT
v.
THE AUSTRALIAN WORKERS� UNION, WEST AUSTRALIAN BRANCH, INDUSTRIAL
UNION OF WORKERS  , CONSTRUCTION, MINING, ENERGY, TIMBERYARDS, SAWMILLS
AND WOODWORKERS� UNION OF AUSTRALIA (WA BRANCH), RESPONDENT

CORAM COMMISSIONER J F GREGOR
DATE MONDAY, 30 DECEMBER 2002
FILE NO/S. C 265 OF 2002
CITATION NO. 2002 WAIRC 07312
_________________________________________________________________________________________________________

Result Order pursuant to s.27(1)(i)
_________________________________________________________________________________________________________

Order
WHEREAS ON 24TH December 2002 the Commission issued Orders, inter alia, that it will appoint a person or organisation
pursuant to s.27(1)(i) of the Industrial Relations Act 1979 to conduct a safety risk analysis of the positions in the proposed resource
services team; and
WHEREAS THE Commission has now decided to appoint Snowden Mining Industry Consultants Pty Ltd (Snowden) pursuant to
s.27(1)(i) to conduct the said safety risk analysis; and
WHEREAS BY THIS ORDER Snowden may enter upon any manufacturing, building or workshop on the site of Cockburn Cement
Limited (CCL), at Munster in Western Australia for the purpose of preparation of an independent report on a review and risk
management assessment relating to the rearrangement/reassignment of duties for workers working in and around kilns, SAG mills
and sintering plant; and
WHEREAS the scope of the work will include�

• discussions with CCL management and staff;
• a site inspection of the relevant operational areas at the CCL, at Munster in Western Australia;
• completion of a safety review for these operational areas, in the context of operational practicality and viability;
• completion of a safety risk management assessment according to AS/NZS 4360:1999, and accounting for likelihood and

consequences/impacts;
• preparation of an independent report on the review and risk management assessment.

NOW THEREFORE pursuant to the powers vested in it under s.27(1)(i) of the Industrial Relations Act 1979 the Commission
hereby orders that�

1. Snowden are appointed as an expert under s.27(1)(i) of the Act.
2. Snowden is authorised to enter the premises of CCL, at Munster in Western Australia for the purpose

of conducting a safety risk analysis described in the citations hereto.
(Sgd.) J. F. GREGOR,

[L.S.] Commissioner.
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PROCEDURAL DIRECTIONS AND ORDERS�
2002 WAIRC 07236

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES ALLAN ROBERT MACDOUGALL, APPLICANT

v.
RECEIVABLES MANAGEMENT LTD , RESPONDENT

CORAM COMMISSIONER S WOOD
DATE OF ORDER TUESDAY, 17 DECEMBER 2002
FILE NO. APPLICATION 815 OF 2002
CITATION NO. 2002 WAIRC 07236
_________________________________________________________________________________________________________

Result Direction issued
Representation
Applicant Mr D Schapper of Counsel
Respondent Ms L Nickels of Counsel
_________________________________________________________________________________________________________

Direction
The Commission, having heard Mr D Schapper of counsel on behalf of the applicant and Ms L Nickels of counsel on behalf of the
respondent, and having determined that the following orders and directions were necessary and expedient for the just hearing and
determination of the matter, it is ordered and directed that the respondent provide for inspection by 31 January 2003 the following
documents as they relate to those clients signed up by the applicant�

1. For the period March 2001 to July 2002 inclusive invoices rendered by the respondent to those clients; and
2. For the period March 2001 to July 2002 inclusive the Client File Maintenance Reports for those clients.

(Sgd.) S. WOOD,
[L.S.] Commissioner.

____________________

2002 WAIRC 07248
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES BRENNAN WADE MORRISON, APPLICANT
v.
VIVIAN ELLIS AT MELTHAM MOTORS, RESPONDENT

CORAM COMMISSIONER P E SCOTT
DATE OF ORDER WEDNESDAY, 18 DECEMBER 2002
FILE NO/S. APPLICATION 1181 OF 2002
CITATION NO. 2002 WAIRC 07248
_________________________________________________________________________________________________________

Result Order issued
_________________________________________________________________________________________________________

Order
HAVING heard Mr L Edmonds (of Counsel) on behalf of the applicant and Mr O Moon on behalf of the respondent, the
Commission, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders�

THAT the name of the Respondent be amended to Richmere Holdings Pty Ltd trading as Meltham Motors Car Craft.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.

____________________

2002 WAIRC 07302
 WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL,
PLUMBING, AND ALLIED WORKERS UNION OF AUSTRALIA, ENGIN & ELECT DIV, WA
BRANCH AND THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING AND
KINDRED INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH,
APPLICANT
v.
ABB AUSTRALIA PTY LTD, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DATE MONDAY 30 DECEMBER 2002
FILE NO/S. APPLICATION 1831 OF 2002
CITATION NO. 2002 WAIRC 07302
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_________________________________________________________________________________________________________

Result Discontinued
_________________________________________________________________________________________________________

Order
WHEREAS on 5th November 2002 Communications, Electrical, Electronic, Energy, Information, Postal, Plumbing, and Allied
Workers Union Of Australia, Engineering & Electrical Division, WA Branch; and The Automotive, Food, Metals, Engineering,
Printing and Kindred Industries Union of Workers - Western Australian Branch applied to the Commission for an order pursuant to
s.42I of the Industrial Relations Act, 1979; and
WHEREAS on 11th November 2002 the Commission convened conciliation proceedings between the parties for 22nd November
2002 and the Applicant requested the conference be vacated pending further negotiations; and
WHEREAS on 16th December 2002 the Applicant filed a Notice of Discontinuance and the Commission decided to discontinue the
proceedings.
NOW THEREFORE pursuant to the powers vested in it by the Industrial Relations Act, 1979, the Commission, hereby orders�

THAT the application be, and is hereby, discontinued.
(Sgd.) J. F. GREGOR,

[L.S.] Commissioner.

____________________

2002 WAIRC 07306
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING AND KINDRED
INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
THE MANAGER RCR TOMLINSON PTY LTD, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DATE MONDAY 30 DECEMBER 2002
FILE NO/S. APPLICATION 1947 OF 2002
CITATION NO. 2002 WAIRC 07306
_________________________________________________________________________________________________________

Result Discontinued
_________________________________________________________________________________________________________

Order
WHEREAS on 28th November 2002 The Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union Of
Workers - Western Australian Branch applied to the Commission for an order pursuant to the Industrial Relations Act, 1979; and
WHEREAS on 9th December 2002 the Commission convened conciliation proceedings between the parties for 19th December 2002;
and
WHEREAS on 17th December 2002 the Applicant sought leave to discontinue the application and vacate the conference for 19th

December 2002; and
WHEREAS the Applicant filed a Notice of Discontinuance on 20 December 2002 and the Commission decided to discontinue the
proceedings.
NOW THEREFORE pursuant to the powers vested in it by the Industrial Relations Act, 1979, the Commission, hereby orders�

THAT the application be, and is hereby, discontinued.
(Sgd.) J. F. GREGOR,

[L.S.] Commissioner.

____________________

2002 WAIRC 07305
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING AND KINDRED
INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
THE MANAGER RCR TOMLINSON PTY LTD, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DATE MONDAY 30 DECEMBER 2002
FILE NO/S. APPLICATION 1948 OF 2002
CITATION NO. 2002 WAIRC 07305
_________________________________________________________________________________________________________

Result Discontinued
_________________________________________________________________________________________________________
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Order
WHEREAS on 28th November 2002 The Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union Of
Workers - Western Australian Branch applied to the Commission for an order pursuant to the Industrial Relations Act, 1979; and
WHEREAS on 9th December 2002 the Commission convened conciliation proceedings between the parties for 19th December 2002;
and
WHEREAS on 17th December 2002 the Applicant sought leave to discontinue the application and vacate the conference for 19th

December 2002; and
WHEREAS the Applicant filed a Notice of Discontinuance on 20 December 2002 and the Commission decided to discontinue the
proceedings.
NOW THEREFORE pursuant to the powers vested in it by the Industrial Relations Act, 1979, the Commission, hereby orders�

THAT the application be, and is hereby, discontinued.
 (Sgd.) J. F. GREGOR,

[L.S.] Commissioner.

PUBLIC SERVICE APPEAL BOARD�
2002 WAIRC 07210

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES CIVIL SERVICE ASSOCIATION INCORPORATED, APPLICANT

v.
DIRECTOR GENERAL, DEPARTMENT OF AGRICULTURE, RESPONDENT

CORAM PUBLIC SERVICE APPEAL BOARD
CHAIRPERSON - COMMISSIONER P E SCOTT

DATE OF ORDER THURSDAY, 12 DECEMBER 2002
FILE NO/S. PSAB 15 OF 2002
CITATION NO. 2002 WAIRC 07210
_________________________________________________________________________________________________________

Result Appeal to the Public Service Appeal Board withdrawn by leave
_________________________________________________________________________________________________________

Order
WHEREAS this is an appeal pursuant to section 80I the Industrial Relations Act 1979; and
WHEREAS on the 5th day of December 2002 the Appellant�s representative advised by email that it would seek to discontinue the
matter; and
WHEREAS on the 5th day of December 2002 the Respondent consented to the matter being withdrawn;
NOW THEREFORE, the Public Service Appeal Board, pursuant to the powers conferred on it under the Industrial Relations Act
1979, hereby orders�

THAT this appeal be, and is hereby withdrawn by leave.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.
on behalf of the

Public Service Appeal Board.
____________________

2002 WAIRC 07194
AGAINST THE DECISION TO SUSPEND MADE ON 16/7/2002

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES STEPHEN KELLY, APPELLANT

v.
DIRECTOR GENERAL, DEPARTMENT OF JUSTICE, RESPONDENT

CORAM PUBLIC SERVICE APPEAL BOARD
COMMISSIONER P E SCOTT � CHAIRMAN
MS D ROBERTSON � BOARD MEMBER
MS G HUSK � BOARD MEMBER

DATE THURSDAY, 12 DECEMBER 2002
FILE NO. PSAB 12 OF 2002
CITATION NO. 2002 WAIRC 07194
_________________________________________________________________________________________________________

Result Application for discovery dismissed
Representation
Appellant Ms M in de Braekt
Respondent Mr R Bathurst (of Counsel)
_________________________________________________________________________________________________________
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Reasons for Decision
1 This is the unanimous decision of the Public Service Appeal Board (�the Board�).
2 On 20 September 2002, the Board dealt with an application for discovery in this matter and issued an order in that regard.
3 On 28 October 2002, the appellant filed a further application for �full discovery, production and inspection of documents�.

That application indicated that following the issuing of the order by the Board for discovery on 20 September 2002, the
appellant had attended the respondent�s premises for the purpose of examining documents which were produced but which
were not available for copying and was concerned as to the allegedly vague nature of those documents produced, which he
says did not answer many of the questions which the appellant has in respect of this matter. Immediately prior to the hearing of
the further application for discovery, the respondent has provided copies of those documents discovered, and they are before
the Board as Exhibit A.

4 The appellant says that there are issues of non compliance and they are appropriately dealt with by the Industrial Magistrate�s
Court. The appellant agrees that he seeks the Board to revisit a number of aspects of the previous application but argues that
this is permissible on account of new and different circumstances arising. These are said to make it just and fair to reconsider
this new information.

5 The submission of the appellant is that the documents which were provided do not allow the appellant to argue his case in the
substantive matter. The appellant says that the inspection of documents does not contain sufficient information to allow him to
properly challenge the respondent�s decision and to argue his case. There were only a few documents, none of them discloses
who gave the instruction to conduct the investigation and nothing describes how the investigation should be carried out and by
whom. The appellant argues that it is therefore very difficult to argue his case and to demonstrate that adherence to the
provisions of the Public Sector Management Act 1994 has not been carried out by the respondent.

6 Further, the appellant says that the respondent�s arguments regarding the security issues arising from the IIU report are not
valid and that an examination of that report would demonstrate this to be true.

7 Further, the appellant says that it is clear that an analysis of the facts would demonstrate whether or not the respondent went
beyond what was necessary to create a suspicion under s.81 of the Public Sector Management Act 1994, that the documents
provided do not allow the appellant to consider whether to discontinue or to raise issues which might cause the respondent to
reconsider its position and concede.

8 The respondent says that the documents which have been provided confirm the view it has previously taken that this has been a
preliminary investigation which does not relate to a decision which the Board has power to adjust pursuant to s.80I of the
Industrial Relations Act 1979.

9 The respondent says that discovery relates to the matters in issue. It has provided the relevant documents and if they are
inadequate it is not a deficiency in the documents, nor a deficiency in discovery, but that the documents do not support the
appellant�s case.

10 The respondent also says that there has been nothing put to demonstrate why the document which the Board decided on the last
occasion should not be made available to the appellant, being the IIU report, should now be made available. Accordingly there
is no requirement for that to be provided.

11 We have examined the documents provided during the course of the hearing (Exhibit A). Those documents are those which the
respondent says meet the discovery order issued by the Board on 20 September 2002. Having examined the documents
discovered, we are of the view that they go a considerable way to demonstrating the issues which the Board has already
determined were relevant i.e. the basis for and of the inquiry or investigation, the purpose to be achieved, and the nature of the
complaints against Mr Kelly. It is also arguable that they go to the question of who is to conduct the investigation.

12 We are not satisfied that there are other documents which the fresh application deals with, beyond matters which might be
appropriate for enforcement. This leaves the question of the issuing of an order for discovery of the IIU report. In its Reasons
for Decision of 23 September 2002, the Board said�

�11 We conclude that the issues identified as being the essence of the claim require that Mr Kelly, in order to properly
argue his case, needs to have discovery, production and inspection of those documents which deal with the
establishment of the inquiry or investigation of the allegations or complaints made against him. Those documents will
assist in examining the question of whether or not the inquiry or investigation entered into by the respondent is, as Mr
Kelly alleges, an investigation which ought be conducted within the terms of the PSM Act, but which he says is not
being applied; or whether the investigation is, as the respondent asserts, a preliminary one for the purpose of deciding
whether it has a suspicion upon which to enter into the disciplinary process set out in the PSM Act. We do not believe
that it is necessary for the report of the IIU to be made available to the appellant, as that report will not answer that
issue. The Documents dealing with the establishment of the inquiry or investigation should assist in identifying the
basis for and of the inquiry, the purpose to be achieved, how and by whom it is to be conducted and the nature of the
complaints against Mr Kelly.

12 Further, even if the IIU report were to assist in the identification of those matters, we believe that the issue of public
interest privilege may arise in respect of the report, as the nature and location of Mr Kelly�s employment involves
issues of security and offender management functions within the respondent�s operation. We also note that, if the
appellant�s claim is correct, then the disciplinary process is at a relatively early stage. No action, apart from the
alleged suspension of Mr Kelly for, according to the respondent, the purpose of enabling inquiries to be made in
respect of the complaints, has occurred. At this point, there is no finding against him. It may be that, should the
appellant be unsuccessful in his claim and the respondent undertake further inquiries or investigations as part of a
disciplinary process, whether or not it has to date, Mr Kelly may seek discovery of the IIU report for the purposes of
an appeal against any subsequent decision of the employer where that report is relevant. Such application would then
be considered in light of the prevailing circumstances.

13 We distinguish Mr Kelly�s current situation in this appeal from that which applied in Pauline Jane Bingham v
Director General, Department of Justice, PSAB 4 of 2002 (82 WAIG 2293) where the IIU report was the subject of
an order for discovery, production and inspection and where Ms Bingham�s employment was not related to security
and offender management functions of the respondent�s operation and in Ms Bingham�s case, the disciplinary process
had concluded, and was not at an early stage.

14 We are also of the view that any documents which relate to the decision that Mr Kelly not attend for work are
necessary to enable him to argue whether or not that decision constituted a suspension, and accordingly, whether the
suspension, if any, is in accordance with, or contrary to the PSM Act. Their discovery, production and inspection is
appropriate.

15 The respondent says that there are no documents which reveal whether Mr Kelly will be returned to his duties at
Casuarina Prison and we accept that advice.�
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13 The appellant�s submission on this point is that because the other documents do not satisfy his concerns, then the IIU report is
necessary. Nothing was put to the Board on this occasion which demonstrates that there is reason to change our mind in respect
of the provision of the IIU report. The issue of public interest privilege has not diminished or changed in respect of that report.

14 Further, the documents which were ordered to be discovered should have met the purpose. If they did not meet that purpose,
then that is either a matter of enforcement of the Order as to whether or not all of the documents have been provided, or it is
simply that the documents do not provide the answers the appellant seeks. Alternatively, the issues are not dealt with in
documentary form. Those are not problems with discovery but a problem of substance which discovery will not necessarily
resolve.

15 Accordingly, we are of the view that there is nothing further which the Board ought do in respect of discovery, nothing new of
substance has arisen which changes our views as to what was appropriate as ordered on 20 September 2002, and this
application for discovery ought be dismissed.

_________
2002 WAIRC 07202

AGAINST THE DECISION TO SUSPEND MADE ON 16/7/2002
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES STEPHEN KELLY, APPELLANT
v.
DIRECTOR GENERAL, DEPARTMENT OF JUSTICE, RESPONDENT

CORAM PUBLIC SERVICE APPEAL BOARD
COMMISSIONER P E SCOTT - CHAIRMAN
MS D ROBERTSON - BOARD MEMBER
MS G HUSK - BOARD MEMBER

DATE OF ORDER THURSDAY, 12 DECEMBER 2002
FILE NO. PSAB 12 OF 2002
CITATION NO. 2002 WAIRC 07202
_________________________________________________________________________________________________________

Result Order for discovery dismissed
_________________________________________________________________________________________________________

Order
HAVING heard Ms M in de Braekt on behalf of the Appellant and Mr R Bathurst (of Counsel) on behalf of the Respondent, the
Public Service Appeal Board, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders�

THAT the application for full discovery, production and inspection of documents be and is hereby dismissed.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner,
on behalf of the

Public Service Appeal Board.

NOTICES�Award/Agreement matters�
Application No. A 1 of 2003

APPLICATION FOR REGISTRATION OF AN AWARD
ENTITLED "HOME & COMMUNITY SERVICES ENROLLED NURSES (ALHMWU) AWARD 2003"

NOTICE is given that an application has been made to the Commission by the Australian Liquor, Hospitality & Miscellaneous
Workers Union, WA. Branch, under the Industrial Relations Act 1979 for the above Award.
As far as relevant, those parts of the Award which relate to area of operation or scope are published hereunder.

3.  SCOPE OF AWARD
This award shall apply to enrolled nurses engaged as employees in the State of Western Australia in the home and community care
area.

4. AREA OF OPERATION
This award shall apply to the activities of the parties and persons bound to this Award with respect to their operations throughout
Western Australia.

45.  PARTIES TO THE AWARD
Home and Community Services Enrolled Nurses (ALHMWU) Award 2003

The following organisation shall be a party to third award;
Australian Hospitality Liquor Hospitality Miscellaneous Workers Union, Western Australia Branch.

46.  RESPONDENTS
Silver Chain Nursing Association, 6 Sundercombe Street, Osborne Park  6017
A copy of the proposed Award may be inspected at my office, Level 16, 111 St George's Terrace, Perth.

J. SPURLING
Registrar

21 January 2003


