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1 SCOTT J (PRESIDING JUDGE): This is an appeal against the decision of the Commission in Court Session delivered on
12 February 2002 and published at 82 WAIG 544.

2 In its decision the Commission in Court Session agreed to issue an award to cover the employees of the appellant. The award
terms were substantially similar to the terms of an agreement between the respondent and Burswood Resort (Management) Ltd
(“BRM”) (“the 2001 agreement”) registered in the WA Industrial Commission on 24 August 2001 (AG169 of 2001). There are
minor differences between that agreement and the award which will be discussed later in the course of these reasons.

3 The grounds of appeal are—
“1. There was a miscarriage of the discretion to make an award in that the Commission in Court Session

relied upon findings that—
(a) a reason for creation of the appellant was to reduce the terms and conditions of

employment from those in an industrial agreement that another employer, Burswood Resort
(Management) Limited (“BRML”), had agreed with the Respondent;

(b) a reason for creation of the appellant was for BRML to avoid its legal obligations under the
industrial agreement;

(c) the appellant was the agent of BRML, when—
(i) there was no, or no sufficient, evidence to support such findings;
(ii) the finding in (c) above was, of itself, an insufficient and improper basis for the

exercise of the discretion.
2. The Commission in Court Session—

(a) failed to properly exercise its jurisdiction;
(b) alternatively, failed to exercise, or to properly exercise, any discretion to make an award

pursuant to Principle 10 of the Wage Fixing Principles,
in that it purported to rely upon Principle 10 without making any, or any proper, findings necessary for
the application of Principle 10.”

4 The history of this matter is of importance. Prior to the creation of the present appellant staff employed at the Burswood
Casino who worked in the food and beverage and bar operations were employed by BRM. That company and the present
respondent had been involved in a number of industrial disputes which ultimately led to the 2001 agreement being concluded
between BRM and the respondent. The 2001 agreement was registered in the Industrial Commission on 24 August 2001. That
agreement provided the employees of BRM with wages and conditions that were in excess of those normally applicable to
workers in the same industry governed by the provisions of the Restaurant, Tearoom and Catering Workers’ Award of
1979 (“RTC Award”).

5 The present appellant, Burswood Catering and Entertainment Pty Ltd (“BCE”), was registered on 20 September 2001, just less
than a month after the agreement between BRML and the present respondent was registered.

6 The reasons for the incorporation of the appellant are important. By a minute, which is undated, but which evidence establishes
was prepared on 13 September 2001, Mr John Schaap (“Mr Schaap”) and Mr Michael Egan (“Mr Egan”), the managing
director and company secretary of Burswood Ltd, said—

“BURSWOOD LIMITED
REFERENCE: 4.0 - STRATEGIC MATTERS
ITEM 4.3 - CORPORATE STRUCTURE
Introduction
It has been recognised that catering and entertainment services have the potential to become a significant
operation in their own right, both within and outside the Resort. This may include increasing the exposure of our
current and new facilities and extending the operations into provision of external services. The purpose of this
paper is to identify how the corporate structure can accommodate this strategic objective.
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Current Corporate Structure
The current corporate structure of Burswood Limited does not need to be detailed here other than to identify that
Burswood Nominees has two major wholly owned subsidiaries’ namely Burswood Resort (Management) Limited
and Burswood Hotel Proprietary Limited.
Burswood Resort (Management) Limited’s primary business function is the operation of the Casino which is the
main revenue source for Burswood Nominees. It also currently has responsibility for managing the Hotel.
Burswood Hotel Proprietary Limited is the entity which provides labour to the Hotel and ancillary components
and is closely linked to the proposed joint venture with Six Continents Hotels and Resorts (Australia) Proprietary
Limited to increase the exposure of Burswood internationally and to appeal to a more diverse clientele.
Proposed Corporate Structure
Given the new and exciting opportunities available to Burswood, it is important to recognise catering and
entertainment as a core business function. For this purpose, it is proposed to place employees working in the
newly developed facilities under a new corporate entity whose main business function is the provision of catering
and entertainment services.
The major responsibility of the new entity will be to expand Burswood’s catering and entertainment services
within the Resort and externally as market opportunities arise. Our competitors will not only include other
Casinos and Hotels but Restaurants, Cafes, Fast Food outlets and Catering Contractors. This competition is
significantly different to that faced by Burswood Resort (Management) Limited and Burswood Hotel Proprietary
Limited and offers the potential for external contracting of quality catering and entertainment services.
Strengths
Focussing on catering and entertainment operations as a core business function will allow significant growth into
areas which would be otherwise limited through the Hotel or Casino business structure. The ability to achieve
economies of scale, sharing of common resources, skills, knowledge, plant and equipment is possible as well as
the marketing benefits of presenting a specialised catering and entertainment company - particularly should
external market opportunities arise.
The current corporate structure clearly identifies the Casino as being the core function of Burswood Resort
(Management) Limited and the Hotel as the core function of Burswood Hotel Proprietary Limited. The proposed
structure is consistent with this ideology and corporate culture, as well as focussing management and staff on
driving the business of catering and entertainment.
Opportunities
The market opportunities for a dynamic, specialised catering and entertainment company with a five-star
background are outstanding. Catering Contractors are facing new and expanded opportunities as many businesses
outsource non-core business activities, which have previously been provided in-house. This external focus is a
completely new direction for Burswood and is closely connected to the need for an individually identifiable
corporate structure.
With the Resort, the opportunities to increase Burswood’s exposure to catering and entertainment can be
identified in the strategic goals of the redevelopment project. Opportunities include increasing revenue from
conventions, functions and the use of the Grand Ballroom, and general attraction to the Resort can be capitalised
and expanded by the catering and entertainment company.
Existing staff members of both Burswood Resort (Management) Limited and Burswood Hotel Proprietary
Limited will not be affected by the new company. Their employment contracts will remain with their current
respective employer and they will still perform the same duties in the same areas. However this will not be the
case if employees are engaged by the new Company.
There will be no effect on current Food and Beverage outlets at this time, which will continue to be operated by
the relevant subsidiary of Burswood Nominees.
Common Corporate Services
The provision of corporate services including Human Resources, Finance, IT, Legal, Marketing and Maintenance
should continue to be provided by Burswood Resort (Management) Limited in a similar manner to those
arrangements already provided to Burswood Hotel Proprietary Limited. This will avoid costly duplication of
resources and fully utilise the skills and knowledge of existing professionals.
Recommendation
It is recommended that a specialised catering and entertainment company be formed to optimise and achieve our
strategic and corporate objectives and that the specialism of the Company be reflected in its name.
John Schaap Michael Egan
Managing Director Company Secretary”

7 Much attention in the course of the hearing of this appeal focused upon the paragraph under the heading “Opportunities” which
refers to the fact that existing staff members of BRM and a further company in the Burswood Group, Burswood Hotel Pty Ltd,
will not be affected by the new company. It is said in the memo that those employees will remain with their current respective
employer and will still perform the same duties in the same areas. However, that is said not to be the case, if the employees are
engaged by the new company.

8 For reasons that I will come to, that paragraph clearly disclosed an error, at least insofar as it related to a number of restaurants
at the Burswood complex which were closed down following the creation of BCE. It is also accepted that the memo was in
error to the extent that it said that there would be no effect on current food and beverage outlets. That was an error because it
was known that a number of restaurants would be closed as a result of a redevelopment which was proposed.

9 The proposed redevelopment was substantial, costing $96,000,000. The redevelopment created a large new eating area within
the casino complex. As a consequence of the creation of the new eating area, a number of the existing restaurants were closed
and the employees made redundant. The employees previously employed in those restaurants by BRM were then offered new
positions with BCE. The positions with BCE, however, were not covered by the 2001 agreement and were offered either on the
basis of Australian Workplace Agreements (AWA) or on the terms of the RTC award. In either event, it is common ground
that the terms and conditions of employment for the employees of BCE were less than the negotiated terms of the
2001 agreement.
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10 On the findings of the Commission in Court Session, the former employees of BRM who were made redundant were given a
choice to remain with BRM in another capacity, or to take employment with BCE. Those who remained with BRM in another
capacity, were to retain their current terms and conditions of employment. Those who accepted employment with BCE, were to
be employed either under the terms and conditions of the RTC award, or under the AWA, both of which provided terms and
conditions of employment less than those provided in the industrial agreement governing the employees of BRM.

11 The findings of the Commission in Court Session were that 113 employees of BRM were given that choice. Approximately
74 employees opted for employment with BCE and two of those chose to be employed on the RTC award. The balance chose
to be employed under the AWA. BCE also employed further staff from external sources and at the date of the hearing in the
Commission in Court Session employed 284 employees, of whom 260 were employed on the AWA and the remaining
24 employed under the RTC award.

12 Because of the history of this matter, and the inequality between workers at the Burswood Casino governed by the
2001 agreement and those workers employed on the lesser conditions under the RTC award or under the AWA, the respondent
lodged an application with the Western Australian Industrial Commission for an award reflecting the terms of the
2001 agreement. The purpose of seeking the award in those terms was to avoid any discrepancy in terms of employment
between employees the subject of the 2001 agreement still employed by BRM, and employees doing equivalent work for the
appellant who would otherwise receive lesser remuneration and less advantageous terms of employment.

13 There were some minor provisions in the award which did not reflect the terms of the 2001 agreement, but those discrepancies
were not material for the purposes of this appeal. Suffice it to say that the terms of the award sought, substantially reflected the
terms of the 2001 agreement.

14 The Commission at first instance agreed to the issue of the award called the “Burswood Catering and Entertainment Pty Ltd
employees award 2001”. The appellant appealed against the decision to issue the award to the Commission in Court Session
which dismissed the appeal. The appellant has appealed to this Court. The grounds of appeal are set out earlier in these
reasons.

15 Central to the first ground of appeal is the contention that findings made by the Commission in Court Session by way of
inference from the proven facts were not open. In particular, the appellant challenges the findings at pars 40 and 41 of the
reasons of the Commission in Court Session—

“40. We think a distinction is to be drawn between a contractor which is a business in its own right separate
from the Burswood group and BCE, at least for the purposes of work performed within the Resort. Had
a decision been taken to contract out the food and beverage work performed by BRML to a totally
external catering contractor, then there would be a parallel between that and what occurred in relation to
the cleaning and laundry examples referred to in the evidence. On the evidence before us, we have not
been able to conclude that BCE is a catering contractor distinct from the Burswood group of companies.

41. Therefore, the decision to have BCE employ staff to do work previously performed by employees of
BRML within the Resort has merely reduced the terms and conditions of employment payable for that
work. Burswood Limited is effectively contracting to itself. We consider that that has resulted in an
inequity. That inequity arises for a number of reasons. One month before the registration of BCE,
BRML signed an industrial agreement with the Union which prescribed terms and conditions of
employment for BRML employees doing catering and entertainment work. One month after that
signing, BCE was created with the intent that BRML would cease to provide catering and entertainment
staff to a number of facilities and staff for those facilities would then be supplied by the newly created
BCE on reduced terms and conditions of employment. The formal process of making 113 BRML
employees redundant (a number which included 5 staff from the canteen) and giving those employees
the alternatives of remaining with BRML in another capacity or applying for jobs with BCE at a lower
rate of wage was a mechanism for reducing the terms and conditions of employment for the supplying
of food and beverage services to the new facilities. Had that not been done, the staff providing those
services who were not on workplace agreements or AWA’s would have received the terms and
conditions of employment of the 2001 agreement.”

16 Counsel for the appellant contends that these findings by the Commission in Court Session are findings that BCE was created
for a prohibited or improper reason, namely, to avoid having to meet the terms and conditions of employment in the
2001 agreement. It is contended that this inference is not open as a matter of law and that, in any event, it is a finding of such
gravity that it should not be made unless the evidence was such as to justify such an inference based on the seriousness of the
allegation: Briginshaw v Briginshaw (1938) 60 CLR 336.

17 Counsel for the appellant contends that the finding by the Commission in Court Session of an improper purpose in the creation
of BCE, was an inference which should not be lightly drawn. In Greater Dandenong City Council v Australian Municipal
Clerical and Services Union [2001] FCA 349 Merkel J said at [164] - [165]—

“It is also appropriate to observe that common sense answers in determining the reason for engaging in conduct,
as with causation issues, can differ according to the purpose for which the question is asked: see Environment
Agency v Empress Car Co (Abertillery) Ltd [1999] 2 AC 22 at 29 per Lord Hoffman and J & G Knowles and
Associates Pty Ltd v Commissioner of Taxation (2000) 96 FCR 402 at [26] - [27]. In the present case, if the
dismissed Council employees were asked the reason for their dismissal, they could understandably say it was
because they did not agree to reduce their Award or Agreement entitlements. On the other hand, the Council
could understandably say it was because of Silver Circle’s lower price. As was pointed out in J & G Knowles at
[27], the answer to the question can be assisted by having regard to the purposes or object of the statutory
provision under which question arises. In that regard, as explained earlier, the object of the sections in question in
the present case is to protect employees’ freedom of association by protecting them from discrimination by reason
of their entitlements under an industrial instrument or order.”

18 [165]—
“Further, the cases demonstrate that s 298K is not concerned with the cause of the prejudicial conduct. Rather, it
is concerned with the employer’s reason or reasons for engaging in that conduct. Thus, there can be a significant
difference between the employer’s subjective reason for engaging in prejudicial conduct and the objective
circumstances that led to the employer engaging in the conduct. Where the employer’s reason is inability to pay
the award entitlement, the conduct will not breach s 298K(1) because the circumstance that led to the employer
engaging in that conduct was the employees’ increased award entitlements.”
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19 Merkel J went on to consider the drawing of the inferences in that case and said at [168]—
“In my view the proper inferences to be drawn from the primary facts found by the primary judge are that an
operative reason for the Council’s resolution to accept Silver Circle’s tender was its lower price and that a
circumstance that led to it accepting the lower price was the higher Award and Agreement entitlements of the
HACC employees. While the higher entitlements may be causally linked to the Council’s acceptance of the Silver
Circle tender, the evidence does not support the primary judge’s conclusion that they were an operative reason for
the Council’s acceptance of the tender. No councillor or Council document stated that the entitlements were a
reason for the Council’s acceptance. The inference drawn by the primary judge to the contrary was based on an
approach that, erroneously, failed to distinguish between the operative reason for the Council acting and the
circumstances that led to the price of the in-house bid being higher than the price of the Silver Circle bid. The fact
that the councillors were aware of, or considered, those circumstances does not make them a reason for their
decision. This is not a case of a Council not being prepared to pay Award or Agreement entitlements or seeking to
discriminate against its employees by reason of those entitlements. Rather, it is a case of a Council, that is
required by law to engage in a competitive tendering process, accepting the most competitive tender which met
the objective criteria it specified.”

20 Turning then to the facts which it is contended justified the inference drawn by the Commission in Court Session at [40 and
41], the following primary facts appear to be the basis from which the inference was drawn—

1. The fact that BCE was incorporated less than a month after the conclusion of the 2001 agreement.
2. The fact that relevant BRM staff were then made redundant.
3. The fact that BRM staff were offered employment either with BCE on reduced terms or to

continue with BRM, but in different employment.
4. The fact that existing employees of BRM were offered what was effectively the same work for

BCE but at lesser remuneration.
5. The fact that when BCE was incorporated (as I have said, something less than one month after the

2001 agreement was finalised) the respondent was not told of its creation or its purpose.
6. On 9 August 2001, after the 2001 agreement was in the process of finalisation, representatives of

BRM indicated that they wished to forge a better relationship with the respondent without telling
the respondent of the plans for the incorporation of a function of BCE.

21 The appellant contends that other competing factors should have been taken into account in determining whether or not an
inference should be drawn. In particular, it is said that the memo from Mr Schaap, reproduced earlier in these reasons,
indicates that BCE was being incorporated for a legitimate reason, namely, to extend the existing catering facilities outside the
boundaries of the resort and into the public domain. That required BCE to be competitive with other caterers, which it could
not do if its employees were governed by the 2001 agreement.

22 On this ground of appeal I would, finally, refer to the submission by counsel for the appellant that the findings of the
Commission in Court Session amount to a finding of conspiracy to subvert the effect of the 2001 agreement. In that respect, it
is important to note that nowhere in the reasons of the Commission in Court Session is there any reference to a conspiracy to
defeat the effect of the 2001 agreement, nor is there any specific finding of moral delinquency, grave or otherwise, concerning
the creation of BCE. At its highest, the inference drawn by the Commission in Court Session was that the creation of BCE was
to reduce the terms and conditions of staff employed in the new facilities so as to have a wage structure comparable to catering
services performed outside the resort. Those findings, in my view, fall well short of a finding that there was either an unlawful
conspiracy or moral delinquency of the kind submitted by the appellant.

23 The next aspect of this ground of appeal relates to the way in which BCE was to operate. By a labour hire agreement dated
31 December 2001, BCE agreed to provide personnel to BRM in accordance with the terms of a written agreement. Amongst
the terms and conditions of that agreement it is provided—

“4. Rates
For the first 12 months of the term, in consideration of the provision of the personnel, BRML agrees to
pay to BCE the relevant rates and all other costs as determined by the Restaurant, Tearoom and
Catering Workers Award 1978, BCE Australian Workplace Agreement or other industrial instrument.”

24 In my view, it is clear from that provision of the agreement that it was intended that BCE would pay its employees on the
lesser terms and conditions of the RTC award or AWA agreements and provide employees to BRM on the same basis. The
effect of that agreement was that employees provided to BRM by BCE would not be governed by the 2001 agreement and,
therefore, would be employed on less advantageous terms and conditions. The terms of the labour hire agreement would
indicate that BCE was to provide labour to BRM at cost so that the provision of labour would not produce any profit to BCE.
Again, in my view, this arrangement was of significance in determining whether the drawing of the inference, to which this
ground of appeal refers, was open as a matter of law.

25 A second agreement was also entered into between BCE and BRM for the provision of corporate services by BRM to BCE.
Recitals A and B of the Corporate Services Agreement provide—

“Recitals A
BRML conducts human resources, finance, information technology, legal, marketing,
maintenance, management and other general corporate services (the services) for companies
within Burswood group. Such an arrangement ensures the most economic use of resources
within the Burswood group.
B
BCE, a member of the Burswood group, wishes to appoint BRML to provide the services to
BCE on the terms and conditions of this agreement, and BRML accepts such appointment
on these terms.”

26 From the terms of the Corporate Services Agreement it is apparent that BRM was to carry out all of the corporate services for
BCE. The consideration for the provision of those services is contained in cl 1.4 of the agreement—

“1.4 Consideration
BRML will provide the Services to BCE in consideration for labour services separately provided by
BCE to BRML and in consideration of the payment of a quarterly fee to BRML by BCE which equates
to BRML’s costs of providing the Services.”
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27 An analysis of the Corporate Services Agreement indicates that the provision of these services was intended to be costs neutral
to BCE. Accordingly, from the agreements referred to, there is no basis upon which BCE was to have an independent income
or profit apart from any outsourced work obtained in the open market. In other words, the terms of these agreements were such
that the only profit to be derived from BCE would come from catering services performed by BCE in the open market.

28 One of those events for which BCE catered was known as the “Big Day Out” (“BDO”), and the evidence before the
Commission in Court Session from Philip Anthony Thow was that even with a cost structure based on the RTC award, it
would be difficult for BCE to make a profit.

29 The evidence also indicated that the funding for payment by BCE to BRM for the services provided under the service
agreement would be by way of a loan from another company in the Burswood group. The evidence was that such a loan and
payments from BCE to BRM were merely internal paper transfers.

30 All of the facts of the matter had to be taken into account by the Commission in Court Session in determining whether to draw
the inferences in pars 40, 41 and 48 of the reasons of the Commission in Court Session. Particularly at par 48, the Commission
in Court Session held—

48. The evidence, therefore shows that a reason to create BCE was indeed, as the Union has alleged, to
reduce the terms and conditions of employment of staff providing food and beverage services in at least
the new facilities and to have a wage structure comparable to catering contractors for work performed
outside the Resort. However, we do not accept that the evidence supports the action taken to reduce the
terms and conditions of employment of staff providing food and beverage services in at least the new
facilities in the way that it happened. As the Union points out, no direct evidence was given in the
proceedings as to the reason why BCE was created. Ms Dramatis testified that on 29 August 2001 she
met with the managing director of the group of companies, Mr Schaap who informed her that he was
considering setting up a new company to provide catering and entertainment services. Ms Dramatis says
that Mr Schaap had previously discussed with her and others at various management meetings that he
wished to expand the role of catering and entertainment beyond the Resort.”

31 In my view, taking all of the evidence into account, the conclusion reached by the Commission in Court Session in pars 41,
42 and 48 of the reasons were conclusions properly open on the evidence. In my view, the Commission in Court Session
appreciated the serious nature of the inference that it was asked to draw and did not apply the wrong test in law in drawing
such inference.

32 I then turn to the second ground of appeal. The second ground of appeal, set out earlier in these reasons, is directed towards
what is said to be the Commission’s failure in making the new award to properly apply wage fixing Principle 10.

33 Wage fixing Principle 10 is contained in a general order of the Western Australian Industrial Relations Commission in the
matter of (Commission’s Own Motion) v The Minister for Labour Relations [2001] WAIRC 03333. That principle relevantly
provides—

“10. Making or Varying an Award or issuing an Order which has the effect of varying wages or
conditions above or below the safety net
An application or reference for a variation in wages or conditions above or below the safety net will be
referred to the Chief Commissioner for determination by the Commission in Court Session.
A party seeking such a claim must support it with material justifying—
• why the matter has not been progressed and/or finalised pursuant to s 41 of the Act;
• why the matter has not been pursued under any other Principle set out in this Statement; and
• how in the discharge of its statutory function to consider varying above or below the safety

net the Commission should take into account, to the extent that it is relevant, each of the
matters identified in section 26 of the Act.

Provided that where parties to a single enterprise specific award apply to vary the award by consent or
consent to a replacement award to give effect to structural efficiency initiatives or productivity based
arrangements the Chief Commissioner may allocate the matter to a single Commissioner.”

34 As this ground of appeal was developed, counsel for the appellant contended that the Commission in Court Session was in
error in examining the matter by lifting the corporate veil of BCE and looking at the corporate structure of the corporate
divisions of the companies in the Burswood group. The Commission in Court Session dealt with that aspect of the matter at
[53] under the heading “Lifting the Corporate Veil - General Principles” as follows—

“53 Upon corporation a company is a separate legal entity from its members and controllers: Salomon v
Salomon & Co Ltd [1987] AC 22. Where it is contended that the setting up and conduct of a company is
an abuse of the privilege of incorporation a court or tribunal may ignore the corporate structure.
However, there are few Australian cases where the veil has been lifted. Courts and tribunals are
reluctant to lift the corporate veil and do so in three circumstances—
(a) When a particular law requires it to be done;
(b) When it can be established that the company is an agent of its controllers;
(c) When the court is satisfied that the company has been created as “mere façade” or “sham”

to conceal the true facts.”
35 The Commission in Court Session referred to Dennis Wilcox Pty Ltd v Federal Commissioner of Taxation (1988) 79 ALR

267 at 274 in relation to the question of agency and, more importantly, to Smith Stone and Knight Ltd v Birmingham
Corporation [1939] 4 All ER 116 and the judgment of Atkinson J at 121—

“The first point was: Were the profits treated as the profits of the company? - when I say ‘the company’ I mean
the parent company - secondly, were the persons conducting the business appointed by the parent company?
Thirdly, was the company the head and the brain of the trading venture? Fourthly, did the company govern the
adventure, decide what should be done and what capital should be embarked on the venture? Fifthly, did the
company make the profits by its skill and direction? Sixthly, was the company in effectual and constant control?
Now if the judgments in those cases are analysed, it will be found that all those matters were deemed relevant for
consideration in determining the main question and it seems to me that every one of those questions must be
answered in favour of the claimants. Indeed, if ever one company can be said to be the agent or employee, or tool
or simulacrum of another, I think the Waste company was in this case a legal entity, because that is all it was.
There was nothing to prevent the claimants at any moment saying: ‘We will carry on this business in our own
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name.’ They had but to paint out the Waste company’s name on the premises, change the it business paper and
form, and the thing would have been done. I am satisfied that the business belonged to the claimants; they were,
in my view, the real occupiers of the premises.”

36 The Commission in Court Session identified similar factors in this case.
37 The Commission in Court Session also referred to DHN Food Distributors Ltd v London Borough Council Tower Hamlets

[1976] 1 WLR 852, a case in which the corporate veil was lifted where there were no circumstances in which it could be said
that three companies operated differently to the ordinary relationship of parent and fully owned and controlled subsidiaries.
The Commission in Court Session also referred to Spreag v Paeson (1990) 94 ALR 679 where the English decision of Smith
Stone and Knight (supra) was followed. However, in Briggs v James Hardie & Co Pty Ltd (1989) 16 NSWLR 549
Rogers AJA said at 577—

“As the law presently stands, in my view the proposition advanced by the plaintiff that the corporate veil may be
pierced where one company exercises complete dominion and control over another is entirely too simplistic. The
law pays scant regard to the commercial reality that every holding company has the potential and, more often than
not, in fact, does, exercise complete control over a subsidiary.”

38 In the same judgment Rogers AJA further said at 575 to 576—
“There are some propositions that may safely be accepted. Thus, the potential only to exercise control over the
subsidiary is insufficient. The exercise, in fact, of some control over the subsidiary is insufficient. Thereafter, one
enters the uncertain. As was said in the United States of America in 1905 in United States v Milwaukee
Refrigerator Transit Co 142F 247 (1905) at 255—

‘If any general rule can be laid down … it is that a corporation will be looked upon as a legal entity as a general
rule, and until sufficient reason to the contrary appears; but when the notion of legal entity is used to defeat
public convenience, justify wrong, protect fraud or defend crime, the law will regard the corporation as an
association of persons.’”

39 The Commission in Court Session also relied upon the passage in Forward’s Principle of Corporation Law at 4.370 in coming
to the conclusion that in this case the corporate veil should be lifted. In its conclusions, the issue, the Commission in Court
Session said—

“[68] Having considered all of the evidence it [sic it is] our view that the corporate veil should be lifted. If the
question set out by Atkinson J (in Smith, Stone and Knight) are asked, it is apparent from the
uncontradicted evidence set out above that each question must be answered in the affirmative. BCE
plainly has not [sic] resources of its own. In relation to the internal labour hire arrangements, the
structure of that arrangement cannot be described as a contract to effect a transfer of ‘business’ of
BRML in the sense of a [sic] obligation contracted to carry out a commercial enterprise as a going
concern.”

40 In my view, it cannot be said that, taking all of the matters into account, the Commission in Court Session was in error in
looking behind the corporate veil and determining that BCE was an agent of BRM. Indeed, in my view, that conclusion was
inevitable.

41 The ultimate issue then was whether in the making of a new award based upon that reasoning the Commission in Court Session
was in error. In assessing that submission, it must, of course, be accepted that the provisions of the award were such that if it
applied to all work by all employees of BCE, BCE would not be competitive with other companies in the catering industry and
so would have difficulty competing with outside companies where the employees were governed by the RTC award. On the
other hand, the new award granted to the employees of BCE terms and conditions which were over and above those enjoyed by
other employees in the same industry governed by the RTC award. That situation was, however, allowed for by the terms of
the award.

42 In my view, the Commission in Court Session was not in error in concluding that there was no breach of wage fixing
Principle 10 in all the circumstances of this case. The terms of the award expressly excluded work done in competition with
outside catering contractors. In that respect, the Commission in Court Session said at—

“[74] Our acceptance of the evidence [at 45 above] that for BCE to be competitive with outside catering
contractors it must have a cost structure no greater than the cost structure of its competitors and that
BCE does not have competitors within the resort leads us to conclude that the award to issue will
necessarily be limited in its scope to persons whose major and substantial employment is for the
purpose of providing food, beverage and entertainment services to the Resort. We recognise the
difficulties referred to by BCE, especially at pages 299 - 301 of the transcript.

[75] BCE proposes that its employees may spend a number of hours on a particular day working at the
Resort in work which may be directly related to facilities at the Resort or may be work related to the
preparation of food for an external event. Employees may then go and work at the external event for
some hours and return to the Resort.

[76] On the evidence before us of the Big Day Out and the Swan Bells we conclude that the events for which
BCE will tender may be events which last no more than a day or part of a day. We propose therefore
that the ‘major and substantial’ test be by reference to each day such that the award would cover
employees of BCE whose major and substantial employment on any day is performed within the Resort
for the purpose of providing food, beverage and entertainment services to the Resort. In doing so we
have not ignored the administrative issues to which Mr Blyth properly referred. However, in balancing
those administrative issues with the decision to remedy the inequity we have found, we consider the
merits favour the above proposal.”

43 Finally, in deciding to issue a new award, the Commission in Court Session said at [69]—
“The remedying of the inequity necessarily requires that the award contain the terms and conditions of employment of the
agreement recently entered into by BRML. However, it is for the purpose of remedying the inequity and not for the purpose of
flowing on to an unwilling employer the terms of an industrial agreement. BRML, as a wholly owned subsidiary of Burswood
Ltd had been willing to accept the terms of the 2001 agreement for that work no more than two months earlier.”

44 In my view, in coming to that conclusion, the Commission in Court Session was entirely justified on all of the facts and
circumstances of this case. To have allowed the BCE employees to remain employed under the RTC award or on AWA
agreements would have created significant inequities between those employees and the employees of BRM governed by the
2001 agreement. The Commission in Court Session was anxious to avoid that anomaly and, in my view, in making the award
the Commission in Court Session reached an appropriate conclusion.
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45 I would dismiss this appeal.
46 PARKER J: I agree that this appeal should be dismissed for the reasons given by the Presiding Judge.
47 HASLUCK J: I agree with the reasons for judgment of the Presiding Judge and to the orders proposed. There is nothing I wish

to add.
_________
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1 SCOTT J: The respondent to this appeal lodged an application before the Commission in Court Session for a new award to

apply to employees of the appellant.
2 The appellant had been a party to an industrial agreement with the respondent known as the “Burswood International Resort

Casino Employees Industrial Agreement 2001” (“the 2001 agreement”). That agreement expired on 30 June 2002.
3 The application for a new award to replace the 2001 agreement bears a date stamp of the Western Australian Industrial

Commission of 10 July 2002, that is, 10 days after the expiry of the 2001 agreement.
4 In the new award the respondent seeks conditions similar to the 2001 agreement, but with a number of minor additions,

including increases to the rates of pay and journey cover.
5 The proposed new award was to replace an earlier award called the “Burswood Island Resort Employees Award” and the

2001 agreement. The new award was to commence from the first pay period after 1 July 2002.
6 In the Commission in Court Session the appellant contended that the Court had no jurisdiction to determine the application

because the 2001 agreement remained in force. It was submitted that there was no “industrial matter” within the meaning of
that term in s 29(1)(a) of the Industrial Relations Act 1979 (“the Industrial Relations Act”) which could be referred to the
Commission for determination. The appellant’s contentions in that regard will become apparent in the course of these reasons.

7 The Commission in Court Session, in reasons delivered on Wednesday, 28 August 2002, determined that there was jurisdiction
and that the Commission had power to arbitrate and to make the award sought if the circumstances justified that course.

8 The appellant has appealed to this Court from that decision, contending that the Commission has no jurisdiction to deal with
the application. The grounds of appeal are—

1. The Commission erred in law in finding that it had jurisdiction to determine application A4 of 2002, when—
(i) the things the subject of the award sought by the application were the subject of an industrial agreement

between the parties to the application, which industrial agreement remains in force as between the parties;
(ii) the respondent had not filed a notice of retirement from the industrial agreement that had taken effect;
(iii) therefore, there was no “matter” concerning the things the subject of the continuing industrial agreement

capable of constituting an “industrial matter” that could be referred by the respondent to the Commission for
determination; and

(iv) the application did not otherwise refer an “industrial matter” to the Commission for determination.
2. Ground 2 of the grounds of appeal was abandoned at the hearing of this appeal.
3. There is injustice to the appellant if the appeal is not upheld despite any ground of appeal being made out in that any

further proceedings or decision or determination of the Commission would be held or made in excess of, or without,
jurisdiction.

4. Further, and alternatively, by reason of the matters referred to in the preceding paragraph, there is good reason not to
confirm the decision appealed against if any ground of appeal is made out.

9 The thrust of the appellant’s case before this Court was that because the 2001 agreement had not been terminated despite its
expiration, the parties remained governed by the agreed terms and conditions of the 2001 agreement. Accordingly, it was
contended that there was no “industrial matter” between the parties of such a nature as to give rise to jurisdiction in the
Industrial Commission.

10 For that argument to be considered, the relevant provisions of the Industrial Relations Act 1979 need to be considered.
Section 29 provides—

“29. By whom matters may be referred
(1) An industrial matter may be referred to the Commission—

(a) in any case, by—
(i) an employer with a sufficient interest in the industrial matter;
(ii) an organisation in which persons to whom the industrial matter relates are eligible to be

enrolled as members or an association that represents such an organisation; or
(iii) the Minister.”
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11 “Industrial matter” is defined in s 7 of the Industrial Relations Act—
“‘Industrial matter’ means, subject to section 7C, any matter affecting or relating or pertaining to the work, privileges,
rights, or duties of employers or employees in any industry or of any employer or employee therein and, without limiting
the generality of that meaning, includes any matter affecting or relating or pertaining to—

(a) the wages, salaries, allowances, or other remuneration of employees or the prices to be paid in respect of their
employment;

(b) the hours of employment, leave of absence, sex, age, qualification, or status of employees and the mode, terms, and
conditions of employment including conditions which are to take effect after the termination of employment;

(c) the employment of children or young persons, or of any person or class of persons, in any industry, or the dismissal
of or refusal to employ any person or class of persons therein;

(ca) the relationship between employers and employees;
(d) any established custom or usage of any industry, either generally or in the particular locality affected;
(e) the privileges, rights, or duties of any organisation or association or any officer or member thereof in or in respect

of any industry;
(f) in respect of apprentices or trainees—

(i) their wage rates; and
(ii) subject to the Industrial Training Act 1975—

(I) their other conditions of employment; and
(II) the rights, duties, and liabilities of the parties to any agreement of apprenticeship or training

agreement;
(g) any matter relating to the collection of subscriptions to an organisation of employees with the agreement of the

employee from whom the subscriptions are collected including—
(i) the restoration of a practice of collecting subscriptions to an organisation of employees where that

practice has been stopped by an employer; or
(ii) the implementation of an agreement between an organisation of employees and an employer under

which the employer agrees to collect subscriptions to the organisation;
[(h) deleted]
(i) any matter, whether falling within the preceding part of this interpretation or not, where—

(i) an organisation of employees and an employer agree that it is desirable for the matter to be dealt with
as if it were an industrial matter; and

(ii) the Commission is of the opinion that the objects of this Act would be furthered if the matter were
dealt with as an industrial matter;

and also includes any matter of an industrial nature the subject of an industrial dispute or the subject of a situation
that may give rise to an industrial dispute but does not include—

(j) compulsion to join an organisation of employees to obtain or hold employment;
(k) preference of employment at the time of, or during, employment by reason of being or not being a member of an

organisation of employees;
(l) non-employment by reason of being or not being a member of an organisation of employees; or
(m) any matter relating to the matters described in paragraph (j), (k) or (l).”

12 In s 7C of the Industrial Relations Act the definition of “industrial matter” is limited to the extent that matters governed by
workplace agreements are excluded from the definition.

13 The next provision of the Industrial Relations Act of importance to the appellant’s contention is s 41 which provides—
“41. Industrial agreements
(1) An agreement with respect to any industrial matter or for the prevention or resolution under this Act of disputes,

disagreements, or questions relating thereto may be made between an organisation or association of employees and
any employer or organisation or association of employers.

(1a) An agreement may apply to a single enterprise or more than a single enterprise.
(1b) For the purposes of subsection (1a) an agreement applies to more than a single enterprise if it applies to—

(a) more than one business, project or undertaking; or
(b) the activities carried on by more than one public authority.

(2) Subject to subsection (3) and sections 41A and 49N, where the parties to an agreement referred to in subsection (1)
apply to the Commission for registration of the agreement as an industrial agreement the Commission shall register
the agreement as an industrial agreement.

(3) Before registering an industrial agreement the Commission may require the parties thereto to effect such variation as
the Commission considers necessary or desirable for the purpose of giving clear expression to the true intention of
the parties.

(4) An industrial agreement extends to and binds—
(a) all employees who are employed—

(i) in any calling mentioned in the industrial agreement in the industry or industries to which the
industrial agreement applies; and

(ii) by an employer who is—
(I) a party to the industrial agreement; or
(II) a member of an organisation of employers that is a party to the industrial agreement or that

is a member of an association of employers that is a party to the industrial agreement;
and
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(b) all employers referred to in paragraph (a)(ii),
and no other employee or employer, and its scope shall be expressly so limited in the industrial agreement.

(5) An industrial agreement shall operate—
(a) in the area specified therein; and
(b) for the term specified therein.

(6) Notwithstanding the expiry of the term of an industrial agreement, it shall, subject to this Act, continue in force in
respect of all parties thereto, except those who retire therefrom, until a new agreement or an award in substitution for
the first-mentioned agreement has been made.

(7) At any time after, or not more than 30 days before, the expiry of an industrial agreement any party thereto may file
in the office of the Registrar a notice in the prescribed form signifying his intention to retire therefrom at the
expiration of 30 days from the date of such filing, and such party shall on the expiration of that period cease to be a
party to the agreement.

(8) When a new industrial agreement is made and registered, or an award or enterprise order is made, in substitution for
an industrial agreement (‘the first agreement’), the first agreement is taken to be cancelled, except to the extent that
the new industrial agreement, award or order saves the provisions of the first agreement.

(9) To the extent that an industrial agreement is contrary to or inconsistent with an award, the industrial agreement
prevails unless the agreement expressly provides otherwise.”

14 Counsel for the appellant contends that the effect of s 41(6) is that the 2001 industrial agreement in this case continued in
force, notwithstanding that it had expired. As I have said earlier in these reasons, that agreement expired on 30 June 2002, but
it was submitted that by reason of s 41(6) of the Industrial Relations Act, the agreement continued in force notwithstanding its
expiration. It was therefore submitted that because the 2001 agreement continued in force, there was no matter of contention
between the parties of such a nature as to come within the definition of “industrial matter” so as to ground jurisdiction in the
Commission.

15 In my opinion, s 41(6) of the Industrial Relations Act serves two purposes, namely—
(1) that it extends the operation of an industrial agreement beyond its expiry date in circumstances where the parties

have not retired therefrom until a new agreement or award has been made. In other words, the agreement does not
expire on its termination, but continues until it is replaced by any one of the methods contemplated by the section.

(2) To act as a transitional provision governing the parties’ relationship between the expiration of the agreement and the
time when a new agreement or award is made. The section acts as a transitional provision which is reflected in
s 41(8) set out earlier in these reasons. The effect of that subsection is, that once either the new industrial agreement,
new award, or new enterprise order replaces the existing industrial agreement, then the earlier agreement is taken to
be cancelled, except to the extent that the new agreement, award or order preserves any of the provisions of the
earlier agreement.

16 In my view, s 41(8) provides the answer to the plaintiff’s submissions in this regard. The Industrial Relations Act clearly
contemplates that the parties to an industrial agreement which remains in force despite its expiry can obtain a new agreement,
award or enterprise order. Once that agreement, award or enterprise order comes into effect, then the earlier agreement is
“taken to be” cancelled, subject to the exception contained in s 41(8).

17 Counsel for the appellant contended that the only way in which a party to an industrial agreement could terminate the
agreement is under the provisions of s 41(7) set out earlier in these reasons. It was contended that for a party to “retire” from
such an agreement 30 days’ notice must be given and upon the expiration of that period, the party ceases to be a party to such
an agreement. In my view, s 41(7) sets out but one of the ways in which an industrial agreement may be terminated. Contrary
to the appellant’s submission, in my view, that is not the only way. Alternatively, as happened here, the agreement may be
terminated by the coming into existence of a new award. Section 41 provides for such a contingency.

18 Counsel for the appellant relied upon the decision of the Commission in Court Session in the matter of Australian Liquor,
Hospitality & Miscellaneous Workers Union, WA Branch v Activ Foundation Inc (2000) WAIRC 00472; 80 WAIG 4994.
That case involved an enterprise bargaining agreement which was registered under the provisions of s 41 of the Industrial
Relations Act. During the course of the agreement one of the parties sought to introduce into the enterprise bargaining
agreement a provision relating to salary packaging. Another of the parties had already given notice of retirement from the
agreement, as provided for by s 41 of the Industrial Relations Act. The second party, the Hospital Salaried Officers Association
of Western Australia (“the HSOA”), had not given notice to retire from the agreement and was still bound by the agreement as
its term had not expired. In those circumstances the Commission in Court Session held that until the HSOA took steps to
withdraw from the enterprise bargaining agreement, the salary package provision could not be inserted.

19 The distinction between that case and the one presently under consideration is apparent. The enterprise bargaining agreement,
so far as the HSOA was concerned, was still current at the time when the HSOA sought to insert the salary packaging
provision into the award. In those circumstances, in my view, it was open to the Commission in Court Session to conclude that
such a provision should not be inserted until the HSOA had taken steps to withdraw from the enterprise bargaining agreement.
As I understand the reasons of the Commission in Court Session in that case, so far as the HSOA was concerned, it was still
bound by the terms of the agreement which did not include the salary package agreement. It remained bound by that agreement
until it took steps to retire therefrom. Those steps had not been taken and the agreement was still current. In my view, that is
factually different to the case presently under consideration. Here the 2001 agreement had expired at the time at which the
respondent lodged its application for the award. Accordingly, in my view, the provisions of s 41(8) of the Industrial Relations
Act set out earlier in these reasons conferred upon the Commission jurisdiction to determine such an application after the
expiration of the industrial agreement.

20 Counsel for the appellant also sought to rely upon Griffin Coal Mining Co Ltd v Coal Miners Industrial Union of Workers of
Western Australia [2000] WASC 107 (Scott J) where it was held that the registration of an industrial agreement gave the
agreement statutory force. The corresponding legislation in that case gave the contractual agreement primacy over an award. In
my view, the same can be said of the industrial agreement in this case during its term. The effect of giving the agreement
statutory force was to enable remedial action to be taken in the event of breach. That is not to say that the statutory force
ceased to have effect at the date of expiry of the agreement. The effect of s 41(6) of the Industrial Relations Act is to continue
the statutory force notwithstanding expiry and until termination. That provision would not exclude the Commission from
exercising jurisdiction in relation to the creation of a new industrial agreement, a new award or a new enterprise order, as
authorised by s 41(8) of the Industrial Relations Act.
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21 The structure of s 41 of the Industrial Relations Act precludes both the 2001 agreement and the proposed new award from
operating at the same time. Section 41(8) of the Industrial Relations Act makes it clear that when the award comes into effect,
the industrial agreement ceases. As the Act expresses it, the agreement “is taken to be cancelled” except to the extent that the
new award saves the provisions of the agreement.

22 Griffin Coal Mining Co Ltd v Coal Miners Industrial Union of Workers of Western Australia involved an agreement
made under the provisions of the Coal Industry Tribunal of Western Australia Act 1992 which, by s 17 of that Act, gave
to the agreement the force and effect of an award made under the provisions of the Industrial Relations Act. Again, in the
context of those statutory provisions, the statutory status of the agreement was important in relation to the enforcement of the
contractual terms because breach proceedings were available in the Industrial Magistrates Court. There is nothing in that
decision, in my view, which is contrary to any of the views that I have reached in this case. The terms of the 2001 agreement
were, and remained, enforceable until such time as the agreement was terminated either by retirement or because it was
superseded under the provisions of s 41(8) of the Industrial Relations Act.

23 Similarly, in Director General of the Ministry for Culture and the Arts v The Civil Service Association of Western Australia
Incorporate (2000) 80 WAIG 453 Anderson J referred to the non-coercive nature of industrial agreements. In that context
Anderson J referred to the fact that industrial “agreements” cannot be imposed upon the parties by coercive order of the
Commission. Those agreements are agreements freely and voluntarily made and registered. Once registered, however, the
enforcement provisions of the Industrial Relations Act take effect so as to give to the agreement statutory force. In that context
Anderson J concluded that it was not appropriate for the Commission to order that an agreement operate from a date earlier
than the date agreed between the parties.

24 The fact that the terms of the award in this case proposed to deal with a number of matters not covered by the 2001 agreement
was, in my view, of little relevance. It is not necessary to consider those separate matters in determining whether or not the
Industrial Commission has jurisdiction in relation to the matter.

25 In my view, no error has been demonstrated in the decision of the Commission in Court Session in determining that the
Commission has jurisdiction to deal with the application. I would therefore dismiss this appeal.

26 HASLUCK J: The appellant, Burswood Resort (Management) Pty Ltd, seeks to set aside certain declarations made by the
Industrial Relations Commission in Court Session on 28 August 2002, namely, that the respondent’s application for a new
award raises an industrial matter within the meaning of the Industrial Relations Act 1979; that the Commission has power
under the Act to make a new award in the terms sought by the respondent to this appeal.

27 The appeal is brought pursuant to s 90 of the Industrial Relations Act which provides for an appeal to the Industrial Appeal
Court from any decision of the Commission in Court Session on the ground that the decision is in excess of jurisdiction in that
the matter the subject of the decision is not on an industrial matter or is erroneous in law.

Grounds of Appeal
28 The grounds of appeal are that the Commission erred in law in finding that it had jurisdiction to determine application A4 of

2002 when—
“(i) the things the subject of the award sought by the application were the subject of an industrial agreement between the

parties to the application, which industrial agreement remains in force as between the parties;
(ii) the respondent has not filed a notice of retirement from the industrial agreement that had taken effect;
(iii) therefore, there was no ‘matter’ concerning the things the subject of the continuing industrial agreement capable of

constituting an ‘industrial matter’ that could be referred by the respondent to the Commission for determination; and
(iv) the application did not otherwise refer an ‘industrial matter’ to the Commission for determination.”

29 The principal issue raised by the grounds of appeal is whether certain matters that are said to have been covered by an
industrial agreement that is still in force between the parties can be dealt with by the Commission as “industrial matters”.

30 The appellant seeks orders that application A4 of 2002 be dismissed; or, alternatively, that the appeal be upheld and the matter
be remitted back to the Commission in Court Session to be determined according to law.

Background
31 Employees of the appellant company were subject to the terms of the Burswood Island Resort Employees’ Award A23 and

A25 of 1985 (“the 1985 Award”). There have been variations and adjustments to the award but it was common ground
between the parties to the appeal that the 1985 Award remains in force.

32 In the manner allowed for by s 41 of the Industrial Relations Act the parties subsequently negotiated various industrial
agreements. It appears from an order made by Commissioner Wood on 24 August 2001 that in due course these agreements
were replaced by an agreement which was entitled the Burswood International Resort Casino Employees’ Industrial
Agreement 2001 (“the 2001 Agreement”). It is apparent from cl 2 of the 2001 Agreement that it purports to cover the full range
of matters usually contained in an award. The Agreement is said to be binding upon all employees employed by the appellant
in its capacity as manager of the Burswood Property Trust.

33 Clause 4 provides that the term of the 2001 Agreement shall be from the date of registration to 30 June 2002. By cl 45 the
company and the union agree that there will be no extra claims for the term of this Agreement and whilst it continues in force.

34 It seems that early in 2002, prior to the expiry of the 2001 Agreement, negotiations commenced between the parties for a
replacement agreement. These negotiations were unsuccessful. The respondent’s application A2 of 2002 for a new award was
dismissed on the grounds that the parties had agreed to defer extra claims for the term of the 2001 Agreement.

35 Shortly after the term of the 2001 Agreement expired, on 10 July 2002, the respondent union filed an application for a new
award to be called “Burswood Island Resort Employees’ Award 2002” (the “proposed 2002 Award”). This application, A4 of
2002, is the subject of the present appeal.

36 It appears from Sch B to the respondent’s application that, in effect, the union seeks a new award to replace both the
1985 Award and the 2001 Agreement. The document in question contends that the respondent sought to negotiate a new
industrial agreement but the respondent refused to enter into an agreement of the kind proposed. Against this background, and
having regard to the expiry of the 2001 Agreement on 30 June 2002, the respondent seeks a new award.

37 It is apparent from the terms of the proposed 2002 Award that the Award covers essentially the same matters as the
2001 Agreement. On the hearing of this appeal counsel for the appellant submitted that the only real differences between the
2001 Agreement and what is sought to be covered by the proposed 2002 Award are, first, the wage rates in the proposed new
award are higher; second, the proposed award provides for an item called “journey cover”; third, the “no extra claims” clause
is omitted.
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38 It emerges, then, that as a consequence of a difference of opinion or dispute between the parties concerning the respondent’s
claim for higher wages and extra entitlements, an application was lodged with the Commission for resolution of what purports
to be an industrial matter. The term “industrial matter” is defined in s 7 of the Industrial Relations Act to include any matter
affecting or relating to the work, privileges, rights, or duties of employers or employees. The definition encompasses any
matter relating to the wages or other remuneration of employees.

39 The appellant filed and served a notice of answer and counter-proposal. It is not necessary for present purposes to traverse the
entirety of the appellant’s notice of answer. The appellant alleged, inter alia, that the respondent’s application for relief was in
breach of cl 45 of the 2001 Agreement concerning no extra claims. The appellant submitted a counter-proposal directed to the
employees’ conditions of employment which I will call the “Burswood Proposed Award”.

40 The appellant then contended, as a matter of law, that the Commission had no jurisdiction to determine the respondent’s
application. The appellant said that all matters in issue between the parties had been settled by the 2001 Agreement which,
notwithstanding expiry of the prescribed term, remained in force under and by virtue of s 41(6) of the Industrial Relations Act.
In the absence of any live issue or “matter” between the parties the Commission did not have jurisdiction to deal with the
application, for s 23 of the Act, which defines the jurisdiction of the Commission, limits the jurisdiction of the Commission to
enquiring into and dealing with any “industrial matter”. If the application was not made in respect of a “matter” then it could
not be said to be in respect of an industrial matter.

41 On 28 August 2002 the Commission in Court Session declared that the respondent’s application for a new award raised an
industrial matter and the Commission had power to make a new award in the terms sought by the union. The question of
whether a new award should be made in the terms sought will not be decided until the jurisdictional issue has been resolved.

42 Before turning to the contentions of the respective parties, it will be useful to look briefly at the relevant statutory provisions
and some of the decided cases bearing upon the jurisdictional issue.

Legal Principles
43 The Industrial Relations Act makes provision for the creation and enforcement of awards and industrial agreements affecting

employers and employees. Arrangements of this kind are undoubtedly intended to remove or minimise areas of disputation
between the interested parties. Nonetheless, in according a particular status to organisations of employers and employees, the
legislation clearly recognises that fresh arrangements will have to be made from time to time as circumstances change. Various
procedures are prescribed with a view to averting and resolving disputes.

44 Prior to 1 August 2002 the Act provided that terms and conditions of employment could be regulated by awards made by the
Commission or industrial agreements registered with the Commission. Since that time, the Commission can now also make an
“enterprise order” which will prevail over an industrial agreement or award if an issue arises.

45 The structure of the Act suggests that in contemporary times the interested parties are at liberty to choose different legal
regimes in carrying into effect their industrial arrangements, but they will be bound by the regime they have chosen. The
assumption underlying the legislation clearly is that industrial arrangements will be more productive and disputes less likely to
occur if rights and duties are defined with certainty and not departed from unless and until the relevant procedures have been
complied with.

46 Awards are made as a consequence of the Commission exercising jurisdiction under s 23(1) of the Act to deal with industrial
matters referred to it under s 29(1)(a) of the Act. In the course of exercising its jurisdiction in that regard, the Commission has
power to make awards that extend to and bind all employees employed in the industry to which the award applies and all
employers employing those employees. By s 37(4) an award shall, subject to any variation made under the Act, remain in force
until cancelled, suspended or replaced.

47 As I have already indicated, by s 41 of the Act an agreement may be made between employers and employees with respect to
any industrial matter or for the prevention or resolution of disputes. The decided cases establish that in circumstances where an
award and an industrial agreement cover the same ground, and where the agreement was made subsequent to the award, the
agreement will prevail unless it expressly provides otherwise: Hungry Jacks Pty Ltd v Wilkins and Office of Industrial
Relations (1991) 71 WAIG 1751. This precept is now reflected in s 41(9) of the Industrial Relations Act.

48 Section 41 of the Industrial Relations Act reads as follows—
41. Industrial agreements
(1) An agreement with respect to any industrial matter or for the prevention or resolution under this Act of disputes,

disagreements, or questions relating thereto may be made between an organisation or association of employees and
any employer or organisation or association of employers.

(1a) An agreement may apply to a single enterprise or more than a single enterprise.
(1b) For the purposes of subsection (1a) an agreement applies to more than a single enterprise if it applies to—

(a) more than one business, project or undertaking; or
(b) the activities carried on by more than one public authority.

(2) Subject to subsection (3) and sections 41A and 49N, where the parties to an agreement referred to in subsection (1)
apply to the Commission for registration of the agreement as an industrial agreement the Commission shall register
the agreement as an industrial agreement.

(3) Before registering an industrial agreement the Commission may require the parties thereto to effect such variation as
the Commission considers necessary or desirable for the purpose of giving clear expression to the true intention of the
parties.

(4) An industrial agreement extends to and binds—
(a) all employees who are employed—

(i) in any calling mentioned in the industrial agreement in the industry or industries to which the
industrial agreement applies; and

(ii) by an employer who is—
(I) a party to the industrial agreement; or
(II) a member of an organisation of employers that is a party to the industrial agreement or that is

a member of an association of employers that is a party to the industrial agreement;
and

(b) all employers referred to in paragraph (a)(ii),
and no other employee or employer, and its scope shall be expressly so limited in the industrial agreement.
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(5) An industrial agreement shall operate—
(a) in the area specified therein; and
(b) for the term specified therein.

(6) Notwithstanding the expiry of the term of an industrial agreement, it shall, subject to this Act, continue in force in
respect of all parties thereto, except those who retire therefrom, until a new agreement or an award in substitution for
the first-mentioned agreement has been made.

(7) At any time after, or not more than 30 days before, the expiry of an industrial agreement any party thereto may file in
the office of the Registrar a notice in the prescribed form signifying his intention to retire therefrom at the expiration
of 30 days from the date of such filing, and such party shall on the expiration of that period cease to be a party to the
agreement.

(8) When a new industrial agreement is made and registered, or an award or enterprise order is made, in substitution for
an industrial agreement (‘the first agreement’), the first agreement is taken to be cancelled, except to the extent that
the new industrial agreement, award or order saves the provisions of the first agreement.

(9) To the extent that an industrial agreement is contrary to or inconsistent with an award, the industrial agreement
prevails unless the agreement expressly provides otherwise.”

49 In Director General of the Ministry for Culture and the Arts v The CSA (2000) 80 WAIG 453 Anderson J observed at
par 39 that the whole scheme of the Act in relation to industrial agreements is based upon the notion of consensus. There is
nothing in s 7 (which contains the definition of “industrial agreement”) or s 41 which would support the notion that an
industrial agreement can be created in whole or in part by coercive order of the Commission. The Commission has no power to
order an organisation to become a party to an industrial agreement and the powers of the Commission to vary agreements are
extremely limited.

50 In ALHMWU v Activ Foundation (Inc) (2000) 80 WAIG 4994 the Court relied upon reasoning of this kind in the course of
holding that in circumstances where a union had not retired from the enterprise bargaining agreement in question an order
made in proceedings concerning other entitlements could not have the effect of amending the enterprise bargaining agreement.

The Appellant’s Case
51 Counsel for the appellant submitted that the “matters”, if any, raised by the respondent’s application for the proposed

2002 Award were essentially the same as those covered by the 2001 Agreement. The union had not taken any steps to retire
from the agreement with the result that the agreement continued in force, notwithstanding the expiry of the prescribed term.
This meant that any so-called matter between the appellant and the respondent concerning the conditions of employment could
be taken to have been settled and would remain in that state until the respondent retired from the industrial agreement. It would
be contrary to the objectives of the legislation and give rise to deleterious uncertainty if matters which were thought to have
been settled could be re-opened unilaterally.

52 Counsel went on to submit that the jurisdiction of the Commission depends upon the existence of a matter between the parties
of an industrial nature, that is to say, some issue in the nature of a justiciable dispute in Re Judiciary and Navigation Acts
(1921) 29 CLR 257; Hooper v Kirella Pty Ltd (1999) 96 FCR 1. In the present case the respondent’s application did not bring
any matter into contention because the debate about industrial matters that preceded the negotiation of the 2001 Agreement had
been brought to an end by the making of the Agreement. Mere dissatisfaction with the terms of a binding arrangement is not
something that the Commission can deal with under s 23(1) of the Industrial Relations Act.

53 Counsel said further that the respondent was seeking to take advantage of the benefits provided by the current 2001 Agreement
by not retiring from it, whilst concurrently applying to the Commission for a new award in respect of essentially the same
matters that had been dealt with by the Agreement. The no extra claims provision in cl 45 of the Agreement and the objectives
of the legislation precluded such an approach.

54 Counsel for the appellant sought to reinforce his description of what was the correct approach by pointing to the 1985 Award.
If the respondent retired from the 2001 Agreement in the manner allowed for by s 41(6) of the Act the 1985 Award continued
to apply. This was sufficient to rebut any suggestion that it was not open to the appellant to retire from the 2001 Agreement
until a new agreement had been negotiated or a new award was brought into existence pursuant to an order of the Commission.

55 It followed from this line of argument that if the respondent did retire from the 2001 Agreement it would be at liberty to press
for the proposed 2002 Award (or an agreement in that form) and to bring an application for relief in respect of an industrial
matter if the parties were unable to agree. Counsel supported this contention by reliance upon the Activ Foundation case
(supra).

Conclusion
56 There can be little doubt that the respondent’s application is notionally in respect of an industrial matter and therefore, prima

facie, lies within the jurisdiction of the Commission. There is clearly a live issue between the parties as to the conditions of
employment and level of remuneration. Prima facie, matters of this kind are generally characterised as industrial matters. The
respondent union has advanced a claim for a new award and a perusal of the claim shows that each of the clauses sought are
clauses of a familiar kind concerning wages, hours of work, leave and other entitlements.

57 This view of the matter does not appear to be seriously disputed. The question for determination is whether the matters
supposedly in issue have ceased to be in issue (for the time being) having regard to the terms of the 2001 Agreement and
s 41(6) of the Industrial Relations Act.

58 I see considerable force in the submissions made by counsel for the appellant. In my view, the effect of s 41(6) of the Act is to
keep in force the 2001 Agreement until such time as a party to it retires from the agreement in the manner provided for by
s 41(7) of the Act. It follows from earlier discussion that such a construction appears to be consistent with the scheme of the
legislation.

59 When an award or an industrial agreement comes into effect both parties should be able to assume that the relevant
arrangements will continue to apply until new arrangements are made in accordance with the prescribed procedure. In many
cases, a new agreement will have been negotiated before the former agreement expires. In such a case, upon retirement from
the existing agreement, the new agreement will come into effect immediately. If a new agreement cannot be negotiated, as in
the present case, the relationship between the parties will be controlled by an underlying award. This will protect the position
of the employee if it becomes necessary to retire from the existing agreement in the manner contemplated by s 41(7) of the Act
in order to apply for a new award.

60 However, it seems to me that these are all matters which can and should be taken into account if an application of the kind in
question is brought before the Commission. I have great difficulty in accepting that the line of argument advanced on behalf of
the appellant gives rise to a jurisdictional issue. The undoubted reality is, in the circumstances of the present case, that there is



83 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 215

a contest between the parties concerning remuneration and conditions of employment. A controversy of this kind must clearly
be characterised as an industrial matter.

61 It may be inconsistent with the scheme of the Industrial Relations Act, (and arguably with the no extra claims clause of the
2001 Agreement) for the respondent to raise extra claims while the 2001 Agreement remains in force. Indeed, the no extra
claims provision in cl 45 may turn out to be a complete answer to the respondent’s application for a new award, for cl 45 is not
confined to the term of the 2001 Agreement but is said to apply while the 2001 Agreement “continues in force”. This, in effect,
was the approach adopted by the Commission in dismissing the respondent’s case with respect to the prior application A2 of
2002.

62 Nonetheless, if the position emerges that one party (in this case the respondent) contends that the 2001Agreement and related
statutory provisions should be construed in a certain way, and upon the basis that the respondent union is not precluded from
advancing a claim for extra entitlements, to my mind, this brings into issue an industrial matter. In other words, there is a
difference of opinion, or dispute, between the parties about issues referable to the employment. The dispute can properly be
characterised as a “matter”, and the nature of the dispute makes it an industrial matter. Section 23(1) provides that the
Commission has authority to enquire into and deal with industrial matters. I am therefore not persuaded that the Commission
does not have jurisdiction to deal with the application in the present case.

63 I would dismiss the appeal.
64 EM HEENAN J: I have had the advantage of reading the reasons to be published by Hasluck J. I agree with those reasons and

have nothing further to add.

_________
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Decision Appeal dismissed
Appearances
Appellant Mr I A Morison (of Counsel), by leave
Respondent Mr L A Tsaknis (of Counsel), by leave
_________________________________________________________________________________________________________

Reasons for Decision
THE PRESIDENT—

INTRODUCTION
1 This is an appeal by the abovenamed appellant “Pam Alderson” against the decision of the Commission constituted by a single

Commissioner given on Monday, 5 August 2002 in Matter No 901 of 2001.
2 This appeal it would seem is against paragraph 2 only of the decision at first instance.
3 The appeal is brought pursuant to s.49 of the Industrial Relations Act 1979 (as amended) (hereinafter called “the Act”).
4 The decision appealed against is constituted by an order delivered on 5 August 2002 (refer pages 164-5 of the Appeal Book).

The reasons for the order are contained in recitals to it and I reproduce the whole of the order, hereunder, for convenience.
“WHEREAS Pam Alderson (the Applicant) has moved the Commission for orders that the continuing dates set
down for hearing this matter namely Monday 12th August through to Thursday 15th August 2002 be vacated and that
each party provide to the other a list of documents verified by Affidavit which are or have been in their possession
custody of power relating to the issues in these proceedings and that St Columba – Kingswood College (the
Respondent) specify any document it refuses to produce and the grounds for such refusal; and
WHEREAS the Commission listed the application for hearing on 30th July 2002 at which time Mr Morrison, of
Counsel, appeared for the Applicant and Mr Tsaknis, of Counsel, appeared on behalf of the Respondent; and
WHEREAS the Commission received written submissions from the parties, those submissions were supported by
oral submissions made at hearing; and
WHEREAS having considered the said submissions and supporting authorities the Commission has decided that the
application for orders to produce documents is in fact an application for an order for general discovery of the nature
dealt with by Commissioner Beech on 14th March 2002 and which order was not granted, instead the learned Senior
Commissioner issued an order on 14th March 2002 which granted the application in part; and
WHEREAS the Commission has considered the application and has decided not to grant general discovery on the
grounds that it would be too onerous, however in view of the evidence that had been adduced from Mr C. Honey at
pages 204/205 of the transcript of the proceedings that the Respondent should produce to the Applicant the
following documents:
Council Minutes and attachments from July 1981 – December 1981, Executive/Finance Committee Minutes and
attachments from July 1981 – December 1981 and an excerpt from the Minutes of 22nd Western Australian Annual
Conference of the Methodist Church of Australia which contains the constitution of Kingwood College applicable
in 1981; and
WHEREAS the Commission is prepared to make these orders on the basis that the Applicant has claimed that her
terms and conditions of employment were set by the Head of Kingswood College in or about November 1981 when
she was initially employed and to which events the evidence of the said Colin Honey applies; and
WHEREAS the Commission has concluded that further evidence from Mr Honey will be material in the disposition
of the case and accepts that he will not be available during the dates listed, for that reason those dates will be
vacated and the application relisted at a date to be fixed.
NOW THEREFORE pursuant to the powers vested in it by the Industrial Relations Act, 1979, the Commission,
hereby orders—

1. THAT the dates of hearing set for namely Monday 12th August through to Thursday 15th August
2002 be vacated and the matter relisted at a date to be fixed.

2. THAT on or before the 15th August 2002 the Respondent make the following documents available for
inspection by the Applicant: Council Minutes and attachments from July 1981 – December 1981,
Executive/Finance Committee Minutes and attachments from July 1981 – December 1981 and an
excerpt from the Minutes of 22nd Western Australian Annual Conference of the Methodist Church of
Australia which contains the constitution of Kingwood College applicable in 1981.”

It will be clear that the reasons for the decision are expressed in the recitals to this order.

GROUNDS OF APPEAL
5 The grounds of appeal, summarised, allege that the failure by the Commission to order general discovery was in error and that

such an order should have been made. The grounds thereby allege an error in the exercise of the Commission’s discretion.

BACKGROUND
6 The decision appealed against is an order for discovery by the respondent college of particular and specified documents, but

not an order for general discovery.
7 The grounds of the appeal allege, essentially, that Commissioner Gregor erred in failing to make an order for general

discovery, and an order for general discovery is sought from the Full Bench.
8 It is clear that the order appealed against is and was correctly conceded to be “a finding” as that term is defined in s.7 of the

Act.
9 As a result, s.49(2a) of the Act applies. That provision reads as follows:-

“An appeal does not lie under this section from a finding unless, in the opinion of the Full Bench, the matter is of
such importance that, in the public interest, an appeal should lie.”

10 The Full Bench must be able to reach an opinion in all of the circumstances of the matter, that the matter is of such importance
that in the public interest, because of the importance of the matter, an appeal should lie. (See Robe River Iron Associates v
AMWSU of WA and Others (1989) 69 WAIG 1873 at 1878 (FB)). That question was the subject of submissions to the Full
Bench which then determined the matter.



83 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 217

11 Some understanding of the background to the matter is necessary.
12 The applicant made application on 25 May 2001 to this Commission pursuant to s.29(1)(b)(i) alleging that she had been

unfairly dismissed by the respondent on 30 April 2001. In the same application, she also made application for an order for the
payment of contractual benefits alleged to have been denied to her. The matter was listed for hearing and determination on
19 & 20 March 2002. Evidence was heard on those days but the matter was not completed and remains part heard. The matter
was relisted for hearing for 12 to 15 August 2002.

13 A request for general discovery was filed on behalf of the applicant on 28 February 2002. An application for orders for general
discovery was listed for hearing before Beech C, (as he then was), on 6 March 2002. The Commissioner heard and determined
that application. He did not make an order for general discovery but made an order dated 14 March 2002 ordering that certain
specified particular documents be made available for inspection. He did not make an order as such for discovery, either general
or particular. That order was not and has not been appealed against. That order and the order appealed against were made under
s.27(1)(o) of the Act.

14 On 17 July 2002, the appellant made application for general discovery, for the dates of hearing of 12 August to 15 August
2002, inclusive, to be vacated and for the hearings to be adjourned. The Commission, constituted by Gregor C, who had
conducted the hearing of the matter so far, heard and determined that application and made the orders which I have reproduced
above and which are the orders appealed against.

15 On 21 August 2002, the Notice of Appeal herein was filed.
16 I emphasise that the s.49(2a) application did not require a hearing and determination of the merits of that application by the

Full Bench. The substance of that application was as follows.
17 The decision to grant particular and not general discovery goes to the substantive issue of whether an applicant ought to be able

to see the documents relevant to the case and which were held by the respondent. This question, it was submitted, had not been
determined by a Full Bench of this Commission.

18 It was submitted that if the respondent held documents which were not discovered and which might prove the applicant’s case,
then there was the potential, because of that, to bring about an injustice. It was implicit in the submission that questions
relating to general discovery, when such discovery should be ordered and the effect of such an order, or the failure to make
such an order, arose on this appeal on that basis, inter alia, it was submitted that an appeal should lie.

19 In other words, as I understood it, there would not be a full and fair hearing without an order for general discovery, so the
submission went.

20 It was submitted by counsel for the appellant, too, that this would occur because already these following matters had arisen:-
(a) The respondent asserted (TFI 205) that it would put in issue the authority of the then master of the college to

grant “life tenure” to the appellant in her then employment by the respondent. Accordingly the documents
relating to that point should all be discovered.

(b) Four sets of minutes of the respondent’s Salaries Review Committee meetings held in 1991, 1992, 1993 and
1994 were put to Dr Honey, the former master of the respondent, when they were not discovered.

(c) The respondent’s counsel cross-examined Dr Honey about his authority from the college council as master, and
particularly in relation to the employment of the appellant, but no minutes of meetings were discovered.

21 On behalf of the respondent there were a number of submissions. First, it was submitted that a normal order for discovery is
not of such importance that in the public interest an appeal should lie (see Hamersley Iron Pty Ltd v AMWU (1989) 69 WAIG
1024 (FB)).

22 Further, the decision appealed against was both interlocutory and discretionary and as I understand the submission, could not
be readily appealed against. (The decision appealed against was certainly discretionary (see Norbis v Norbis (1986)
161 CLR 513 and Coal and Allied Operations Pty Ltd v AIRC (2000) 74 ALJR 1348 (HC)).

23 As I understand it, the appeal could be put no higher than that according to the submission. It was also submitted that an
appellant court must exercise particular caution in undertaking a review of such a decision both because it was a discretionary
decision and because it was a decision on a point of practice or procedure. As to the need to exercise such caution see (Cable
Sands (WA) Pty Ltd v Sullivan (2001) 81 WAIG 998 at paragraphs 40-1). The decision appealed against, on the authority of
Hamersley Iron Pty Ltd v AMWSU 69 WAIG 1024 (FB), was clearly a decision on a matter of practice and procedure. I would
also add that it is a principle that appeals against decisions in relation to a matter of practice and/or procedure, and therefore by
definition, most decisions in interlocutory matters, will require an appeal court or tribunal to exercise even greater restraint in
reviewing such a discretionary decision than one affecting substantive legal rights. (See Steven James O’Brien v Perth
Metalwork Co Pty Ltd (2002) 82 WAIG 3209 at 3216 (FB) and Calhoun v Sanitaire Pty Ltd (2002) 82 WAIG 3186 at
3194 (FB)).

24 It is not, as a general rule, in the public interest, nor are such decisions as a general rule of such importance that in the public
interest an appeal should lie against them. In this Commission, where expedition is of the essence in resolving matters (see
s.6(c) with its emphasis on “the maximum of expedition and the minimum of legal form and technicality”), it follows, a
fortiori, that an appeal such as this against a discretionary decision of practice and procedure will generally not be of such
importance that in the public interest an appeal should lie, in the opinion of the Full Bench.

25 I also take the point that, as a general rule, the exercise of a discretion in interlocutory matters, or matters of practice or
procedure, does not require rules to be laid down for matters such as discovery, further and better particulars etc. Indeed it is,
for the most part, not possible to do so.

26 In this state in the Supreme Court, discovery is allowed in causes and matters as of right, but only with leave after entry for
trial. (Order 26, Rule 1 of the Rules of the Supreme Court of Western Australia).

27 It is quite clear that the purpose of documentary discovery is to provide each party to an action (in this case to an application)
with access before trial to the relevant documents in the hands of his or her opponent to avoid trial by ambush, to save costs
and to encourage settlement in proper cases. I make no comment about the merits of this appeal of course. I do, however,
observe that orders for general discovery and inspection are a most useful and sometimes indispensable instrument for the
achievement of a fair and efficient hearing, particularly, but not exclusively, where numbers of documents are concerned.

28  It is also clear, that if a decision in an interlocutory matter or a decision on a point of practice and procedure was such as to be
clearly likely to cause proceedings to miscarry or to bring about an unjust result, then that might be a matter where an appeal
should lie under s.49(2a) as a matter of importance in the public interest, but it would depend very much on the circumstances.

29 I would briefly canvass those matters which were submitted to support that proposition in this case.
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30 It was not a sufficient ground for an order for general discovery or inspection that a matter was put in cross examination about
the question of authority of the former master Dr Honey. Further, such a matter does not relate to any wide ranging principle
requiring determination by the Full Bench. In addition, the fact that four sets of minutes were not discovered, was a relatively
isolated episode remediable by an order for production made at the time and for any necessary adjournment to consider the
documents.

31 Again, for those reasons, it is not likely by itself to bring about, nor is it evidence or sufficient evidence that these proceedings
at first instance are likely to end unjustly.

32 Further, as to the question of Council minutes being referred to in cross-examination, that also is not a basis for an order for
general discovery. The line of questioning, as it appears in the transcript, might be objectionable for example. An application
for production of documents or for discovery and inspection of the relevant minutes might remedy that particular situation also.

33 It will be clear from what I have said that again there is not sufficient evidence of any likelihood that in the absence of an order
for general discovery there is any clear potential to bring about an unjust result. That might change, of course, if there was any
serious repetition of these sorts of incidents in relation to documents, but I make no judgement on that point. Further, not only
should the Full Bench be loathe to consider an appeal on a point of practice and procedure or an interlocutory decision and thus
unduly delay proceedings, the Full Bench will, on the authorities of Steven James O’Brien v Perth Metalwork Co Pty Ltd and
Calhoun v Sanitaire Pty Ltd (op cit) which I have cited above (and the cases cited therein), have greater reluctance to interfere
with the exercise of the discretion by the Commission at first instance in such matters.

34 Further, it is in my opinion, in the public interest that this matter be expedited. It has remained unresolved for far too long. I am
not at all persuaded that those isolated incidents referred to, aggregated or individually, are sufficient to create such an
impression that the matter will, as it were, run off the rails, such as to cause the question before this Commission to be of such
importance that in the opinion of the Full Bench an appeal should lie.

35 Further, the questions raised as matters of law were not so far reaching as to require to be accounted matters of importance at
all. They were certainly not established to be matters of such importance for the reasons which I have expressed and do
express, that the Full Bench should reach an opinion that this appeal should lie. The appeal was an attack on a commonly
occurring exercise of discretion to decide a question of practice and procedure in proceedings in this Commission which
require them to be dealt with, with the maximum of expedition and a minimum of legal form and technicality (see s.6(c)).

36 I was not at all persuaded that the matter was of any real importance and certainly not of such importance that in the public
interest an appeal should lie.

FINALLY
37 For those reasons, I was not of an opinion that the appeal should lie and accordingly agreed with my colleagues in dismissing

it.
CHIEF COMMISSIONER W S COLEMAN—
38 I have read the reasons for decision of His Honour, the President. I agree with those reasons and have nothing further to add.
COMMISSIONER J L HARRISON—
39 I have had the benefit of reading the reasons for decision of His Honour, the President. I agree with those reasons and have

nothing to add.
THE PRESIDENT—
40 For those reasons the Full Bench dismissed the appeal.

_________
2003 WAIRC 07406
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-and-
ST COLUMBA - KINGSWOOD COLLEGE, RESPONDENT

CORAM FULL BENCH
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Decision Appeal dismissed
Appearances
Appellant Mr I A Morison (Of Counsel), by leave
Respondent Mr L A Tsaknis (Of Counsel), by leave
_________________________________________________________________________________________________________

Order
This appeal having come on for hearing before the Full Bench on the 21st day of January 2003 and having heard Mr I A Morison (of
Counsel), by leave, on behalf of the appellant and Mr L A Tsaknis (of Counsel), by leave, on behalf of the respondent, and the Full
Bench having determined unanimously that the appeal should be dismissed and that reasons for decision will issue at a future date,
it is this day, the 21st day of January 2003, ordered that appeal No. FBA 41 of 2002 be and is hereby dismissed.

By the Full Bench
(Sgd.) P. J. SHARKEY,

[L.S.] President.
____________________
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Reasons for Decision
THE PRESIDENT—

INTRODUCTION
1 This is an appeal by the abovenamed employee against the decision of the Commission, constituted by a single Commissioner,

given on 31 July 2002, in application No 464 of 2002. The appeal is made pursuant to s.49 of the Industrial Relations Act
1979 (as amended) (hereinafter referred to as “the Act”).

2 The decision was, in fact, issued on 31 July 2002, and deposited in the Registry on 31 July 2002. The decision was that the
appellant’s application at first instance be dismissed and that there be liberty to apply for an order for costs in relation to the
attendance of a witness at the hearing.

GROUNDS OF APPEAL
3 The grounds of appeal, omitting ground 1, are as follows:-

“4.2 GROUND 2: COMMISSION NOT ACTING IN EQUITY, GOOD CONSCIENCE AND
SUBSTANTATIVE MERITS OF THE CASE.

Decision
(1) In Dismissing the Application, the Learned Senior Commissioner by exercising his Discretion under

Section 26(1)(a) (c), of the Act, and under Section 27 (1) (a) of the Act, has reached a decision to dismiss
the Section 29 Application, without the benefit of hearing the Employer’s evidence under Examination in
Chief and Cross- Examination.

Evidence
(11) The “Final Written Warning” of the 12 March 2001 was procedurally flawed, and not subject by the

Employer to proper and fair investigation” Involving the Applicant.
(111) The Learned Senior Commissioner did not take into consideration the lapse of time between the “Final

Warning”, and the Dismissal.
(1V) The allegations made in the Warning Letter on the 12 March 2001, at the point of the application being

dismissed, had not been tested under Cross-Examination or Re-Examination.
(V) In the evidence before the Learned Senior Commissioner, the employer had not produced to the Applicant,

either during his employment or in the court, any evidence in support of the subject matter of any alleged
Customer Complaint(s).

(V1) The learned Senior Commissioner failed to take into consideration the fact based upon the weight of the
evidence, that the ratio between Customer Complaints over the period from 2000 to 2001, to the customers
served, clearly demonstrated that there were that there were very few complaints by customers, to the
number served each week.

(V11)The Learned Senior Commissioner in Paragraph 13 of the “Reasons for Decision”, based upon the weight of
the evidence by Mr de Vos, could not have concluded the evidence of Mr Ian Roberts, and would have no
bearing on the Grounds of dismissal.

(V11)Mr Roberts had not been called at that point of the hearing, as a witness. His evidence would have
demonstrated that at least one (1) of the grounds of dismissal, relating to telephone calls and customer
complaints, given to Mr. de Vos at the time of dismissal, was incorrect. The employer had not given him a
“fair go all around”.

(1X) Prior to the hearing, the Employer in an Interlocutory Application had failed to convince the Learned Senior
Commissioner in chambers, that Mr Roberts should not be called as a witness. Mr. Robert’s evidence would
have assisted Mr. de Vos in defending the unfairness of the dismissal.

4.3 GROUND 3: CONTEMPT OF COURT.
Decision

(1) The Learned Senior Commissioner I Paragraph 12 of the “Reasons for Decision” has concluded that
Mr de Vos’ Actions in Court, illustrated why the Employment relationship did not continue.

Evidence
(11) The Learned Senior Commissioner and the Agent or the Applicant did not see the alleged offensive gesture.
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(111) Mr de Vos did not direct the alleged gesture to the Solicitor for the Respondent.
(1V) In the evidence before the Commission, Mr de Vos was directed by his Manager Mr Cooper-Fowle to use

other forms of non-verbal expression to express his frustration.
(V1) By dismissing the application, the Learned Senior Commissioner did not on this occasion correctly

exercised his powers under Section 26 (1) (a) of the Act, By not—
(a) Explaining to Mr de Vos before the adjournment that his application could be dismissed.
(b) By not upon resumption of the adjournment asked Mr. de Vos whether he wished to continue with his

application.
(c) The Applicant, by his explanation was not coping with the pressure of the questions, rather than what

was being asked.
(d) The penalty of dismissing the application is too harsh without the benefit of hearing all of the

evidence.”
4 Ground 1 was abandoned, and deleted by leave.

BACKGROUND
5 The only evidence heard in this matter, at first instance, was the evidence in chief of the appellant (the applicant) and part of

his cross-examination, before the application was dismissed.
6 The appellant, an employee, made application to the Commission on 18 March 2002, pursuant to s.29(1)(b)(i) of the Act,

alleging that he had been harshly, oppressively and unfairly dismissed by the respondent, then his employer, and seeking
reinstatement and/or compensation. The application was opposed at first instance. It was heard and determined.

7 Mr Randall Grahme de Vos (hereinafter referred to as “Mr de Vos”), the abovenamed appellant, was employed, by the
respondent, Minit Australia Pty Ltd (hereinafter referred to as “Minit”), as the sole operator of the Minit Kiosk in the Target
store in Fremantle where he had worked for approximately six months. He had, in fact, worked for Minit over a period of six
years, although his service was not continuous.

8 In fact, he had previously been dismissed by Minit and had been re-employed, by agreement, after a conference in the
Commission (see application No 2233 of 1998). As part of this settlement, he had promised to be respectful to customers and
staff and to curb his temper. He also was to receive training. He resumed employment again on 15 March 1999. He worked for
five days a week and on the occasional Saturday. He referred to the fact in evidence that he had been dismissed twice. In
recent times he was responsible to Minit’s district manager for Western Australia and South Australia, Mr Rhett Cooper-
Fowle. He had worked in kiosks in a number of shopping centres in southern Perth and Rockingham.

9 His duties involved serving customers, cutting keys, engraving, performing shoe repairs, and various merchandise items. As
well, he did administrative work such as stock transfers, banking, and a variety of duties. He was dismissed from his
employment on 21 February 2002.

10 In December 2000, he had been counselled twice by Mr Cooper-Fowle in relation to two customer complaints. He said that, on
an occasion when a customer complained in the shop, Mr de Vos mentioned this to Mr Cooper-Fowle. Mr Cooper-Fowle said
that he, Mr de Vos, had to have “better abilities of dealing with it and stop wasting his time with such frivolous matters”.
Employees at Minit were told that the customer is always right. It was the evidence of Mr de Vos that large numbers of
customers went “through the till” in the month of December 2001 and March 2002.

11 It should be said that Mr de Vos had been given a letter dated 24 July 2000 signed by Mr Cooper-Fowle (exhibit 2, page 23 of
the appeal book (hereinafter referred to as “AB”)) giving him a final warning in relation to his excessive use of the telephone
for private telephone calls. That letter, formal parts omitted, reads as follows:-

“This letter is to counsel you on your conduct during work hours, specifically telephone use.
As previously discussed, personal telephone calls are not permitted during work hours unless in an emergency
situation. It has been brought to my attention that you are taking numerous personal phone calls during work hours.
There is also no need for you to contact other shops by telephone on a regular basis as this distracts others from
their duties.
I have written to you previously, on 4/2/00, and brought to your attention the situation regarding personal phone
calls, so this is a final warning on this behavior.
If this sort of behavior continues it will be considered as gross misconduct will result in the termination of your
employment with MINIT AUSTRALIA PTY LTD.
I urge you to discuss this situation with your family and friends and urge them to not contact you at work, as it is
jeopardizing your employment.
In closing, I wish to offer you any assistance I can to cease the behavior that is jeopardizing you employment with
Minit Australia Pty Ltd.”

12 It is to be noted that he was warned to cease his misconduct if he did not wish his employment to be jeopardised.
13 He also agreed in evidence that he had received subsequent to that, and, indeed, in 2001, a number of verbal warnings about

the excessive use, for private purposes, of the work telephone at his kiosk.
14 In 2001, Mr de Vos received a written warning from Mr Cooper-Fowle because of his conduct to a customer. He had

suggested to the customer that she clean her shoes. When she responded that she did not have time to clean them because she
had four children, Mr de Vos told her that if she had less children she would have more time to polish her shoes. She
complained about this and he received the written warning of 12 March 2001 (exhibit 2, page 22 (AB)). That letter, which was
a final warning of dismissal, formal parts omitted, reads as follows:-

“This letter is to counsel you on your conduct during work hours, specifically in dealing with customers.
We received a complaint from a customer at the Riverton store about the level of service and the unacceptable and
inappropriate manner in which they were spoken to.
As you and I discussed on 23/02/01 you need at all times to resist the need to take any complaint personally or
reply with a jibe or comments likely to make the situation worse. You and I have agreed to a system where, if you
believe you are unable to solve the customers problem, call me from the shop, and I will discuss with the customer,
or give them one of my cards and have them contact me. This is not your out in dealing with all customer problems.
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I still expect you to do every thing possible to solve the customers problem but if you believe you are not able then
contact me and I will assist.
As we have previously discussed two complaints received from customers, December 2000, about the same
situation we have reached a point where any further complaints of this type will leave me with no other option but
to terminate your employment with Minit.
Under all circumstances our aim is to satisfy our customers needs and if the customer requires, what they believe is,
a unsatisfactory job be corrected then generally we will endeavor to meet this need.
In closing, I wish to offer you any assistance I can to assist our customers and if you have any questions regarding
this matter please do not hesitate to contact me. You also need to understand that this is a final warning and any
reoccurrence will result in the termination of your employment.”

15 Mr Cooper-Fowle commented to him that he would not have liked it had Mr de Vos spoken to his wife in that manner.
Mr de Vos said that he tried to write an apology to the customer but it is not certain why he did not complete that exercise. In
any event, there is no evidence that he did apologise.

16 Mr de Vos’ evidence was that in 2001 he tried to follow the instructions given to him as far as possible. However, during the
rest of 2001 he received verbal warnings, as he described them, about the “shop meeting budgets and things like that”. He had
received several warnings over a number of years. In 2000 he had declined to work on a Saturday and received a warning in
relation to that. He gave evidence that he received no other written warnings between March 2001 and February 2002.

17 He was told on occasion that his dollars per customer were slipping and he was given oral warnings once or twice. However,
he also said, in evidence, that generally he did not have a problem dealing with the public.

18 During February 2002, on a week day, he had served a customer who complained that a battery put into her watch on the
previous Saturday (when Mr de Vos was not at work) was faulty. She asked for a refund. In evidence he said that this
customer was difficult. He did give her a refund. He became aggravated, he said, because she became aggravated. He
described her as abrasive. He gave her a business card. He had given difficult customers business cards before, as suggested by
Mr Cooper-Fowle. What occurred of course, was that he wrote the words “f…ing stupid bitch” on the weekly shop
spoilage/shrinkage report form in relation to the refund sought by the customer for the alleged defective battery. Employees
were required, when they had taken back a defective piece of goods and it could not be used again, to report this on the weekly
shop spoilage/shrinkage report. That is what he wrote on the report at the time of the incident, and on that portion of the form
where Mr de Vos was to insert his name he had also written “who cares?”. The report form with the words on it was
subsequently sent to Minit’s head office where it gave offence to a data entry clerk in Minit’s head office in New South Wales
who read it. He admitted in cross-examination that what he wrote on the report was inappropriate, but he said that it was to
help him to deal with the customer. He was so worked up that he wrote it down and was then polite to his next customer. In
doing this he was expressing his anger in a non-verbal way as he said he had been counselled to do.

19 On 19 February 2002, Mr Cooper-Fowle came to his kiosk and had a discussion with Mr de Vos. He had the spoilage report
with him. It was 5.25 pm. Mr Cooper-Fowle showed him the report and said “you can’t continue doing things like this. Take a
day off to think about where you want to be with the company”. Mr de Vos said that Mr Cooper-Fowle did not ask him for his
side of the story.

20 During this conversation, too, Mr de Vos admitted that there had been a problem with another lady in relation to an engraving
job. This lady came into the kiosk when he was talking on the telephone to a fellow employee, Mr Ian Roberts, about stock
items. Mr de Vos denied that he continued the telephone conversation whilst he was talking to the lady. She did not complain
to him that he was talking on the telephone whilst he was dealing with her. When Mr de Vos raised this on 19 February 2002,
Mr Cooper-Fowle did not have knowledge of this complaint, Mr de Vos said in evidence. Mr Cooper-Fowler went on to say “I
haven’t got time for this. You’ve had enough warnings”.

21 After this conversation, Mr de Vos went home and returned to work at his kiosk, starting work at 9.00am on 21 February 2002.
About 20 minutes later Mr Cooper-Fowle came in. Mr de Vos said that he thought that he should give a written apology to the
lady. Mr Cooper-Fowle then replied “no, it wasn’t going to happen. Here is your termination”. He told Mr de Vos that he did
not care about the apology, that Mr de Vos had had too many warnings and that Mr Cooper-Fowle had had too much of this.
Mr de Vos was dismissed, he said, because, as Mr Cooper-Fowle put it, he, Mr de Vos, had not heeded “several warnings or
counsellings” which he had received. Mr Cooper-Fowle referred, too, to the spoilage sheet on which he had written the
offensive comment and said “this is further proof”. Mr de Vos was paid monies on termination and left work that day. The
notice of termination which he received in writing said that he had not adhered to previous warnings about dismissal and that
he was not respectful to customers and staff although he had been warned, as far as I can discern from what is written on the
document where the writing is somewhat faint (see page 24 (AB)).

CROSS-EXAMINATION
22 I now turn to the hearing and determination of the application and certain conduct of Mr de Vos. In cross-examination

Mr de Vos said (see page 50 of the transcript at first instance (hereinafter referred to as “TFI”)) to counsel for Minit “she
aggravated me in a similar manner to what you are doing by trying to belittle me”. He then said this justified the comment
which he had written on the spoilage report. Then, in the course of cross-examination, counsel said “Please don’t make a sign
like that as if – I understand that to be I’m masturbating. Please don’t do that in this Commission”. The Senior Commissioner
then said “Mr de Vos did you make that gesture? I must admit you have your side to me. Did you do that?” Mr de Vos replied
“Yes, I did, to be honest”. It was then that the Senior Commissioner said that they would take an adjournment and described
Mr de Vos’ behaviour as outrageous. He also commented that Mr Kemp was doing nothing more than one would expect, or
one would expect any advocate to do. Mr de Vos apologised.

23 There was then discussion about what would occur with the case (see page 52 (TFI)):-
“BEECH SC: All right. Thank you for those comments. You’ll appreciate that we still have a fair way to go as far
as your own evidence is concerned?---Can I -—
I’d like you to discuss with Mr Crossley and if - - indeed, with Ms Dukoschoff who’s in the back of the court
whether or not you are still - - whether or not you feel you are capable of continuing with the case given that you
have found the proceedings so far sufficiently distressing to warrant you making the action that’s just been
described?---I’ve been sitting here for a time and I’d love to stretch my legs and just take a breather, if I may.
Yes. All right. I think I’d like you to discuss that in particular with Mr Crossley?---Okay.
Because I do not want a repeat in the afternoon?---My apologies.
We’ll take the adjournment, 1 hour, thank you.”
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FINDINGS AT FIRST INSTANCE
24 At 2.15pm the Commission resumed its sitting and the Senior Commissioner gave reasons for dismissing the matter and

dismissed it. He did not invite submissions before doing so. The findings in the reasons summarised were as follows:-
(a) Mr de Vos’ action this morning was not in response to anything other than only 20 minutes of the usual cross-

examination of a person in an unfair dismissal hearing.
(b) The Senior Commissioner said that he had re-read Mr deVos’ evidence of why he became aggravated by the

watch battery customer. His answer, as illustrated by his action, shows to me that Minit had ample justification
to regard the conduct which led to his dismissal as continuing behaviour, and even if Mr de Vos has 6 years’
history, was good at his job, punctual and received Store of the Month awards, the events of the last two years
including today, show a behaviour, even after warnings have been given to him about it, that means Mr de Vos
has not shown that his dismissal was unfair, so the Senior Commissioner found.

(c) That in the course of cross-examination, Mr de Vos made an obscene and offensive gesture at Mr Kemp,
counsel for Minit. The Senior Commissioner stopped the proceedings and informed Mr de Vos that his
behaviour was unacceptable and that he should reflect upon whether he was able to continue with his
application given his reaction after only 20 minutes of cross-examination. Mr de Vos apologised and explained
that it was his way of dealing with stress to do something in a non-verbal way. The proceedings were then
adjourned for lunch. After the proceedings resumed after lunch, the Senior Commissioner dismissed the
proceedings because the gesture was personally offensive to Mr Kemp, it is a contempt of the Commission
process, and it was the same process which Mr de Vos was seeking to utilise.

(d) The Senior Commissioner considered Mr de Vos’ explanation and his apology and found that he exhibited in
the hearing the very conduct about which Minit had warned him and for which he was dismissed. That is the
conduct which he described as a non-verbal means of channelling his anger or his frustration.

(e) The Senior Commissioner found, too, that Mr de Vos’ dismissal was primarily a result of the obscene and
abusive words he wrote on the shop spoilage/shrinkage form and which gave offence to a person other than the
person about whom it was written.

(f)The Senior Commissioner found that Mr de Vos did not intend to give offence, but that he had a vivid example in
this hearing of what Mr de Vos may do in a situation which he finds stressful and how it might give offence.

25 Accordingly, the claim was dismissed.
ISSUES AND CONCLUSIONS

26 The decision made was a discretionary decision as that term is defined in Norbis v Norbis (1986) 161 CLR 513 and Coal and
Allied Operations Pty Ltd v AIRC (2000) 74 ALJR 1348 (HC).

27 It is for the appellant to establish that the exercise of the discretion at first instance miscarried, applying the principles laid
down in House v The King [1936] 55 CLR 499 and Gromark Packaging v FMWU (1992) 73 WAIG 220 (IAC).

28 If that is not established, then the Full Bench has no warrant to interfere with the exercise of the discretion at first instance, and
particularly no warrant to justify it substituting the exercise of its discretion for that of the Commission at first instance.

29 The power to dismiss exercised by the Commission is one specifically conferred by s.27(1) of the Act. S.27(1) reads as
follows:-

“(1) Except as otherwise provided in this Act, the Commission may, in relation to any matter before it — 
(a) at any stage of the proceedings dismiss the matter or any part thereof or refrain from further hearing

or determining the matter or part if it is satisfied — 
(i) that the matter or part thereof is trivial;
(ii) that further proceedings are not necessary or desirable in the public interest;
(iii) that the person who referred the matter to the Commission does not have a sufficient interest

in the matter; or
(iv) that for any other reason the matter or part should be dismissed or the hearing thereof

discontinued, as the case may be;”
30 It is, of course, quite clear from the express words of the section, that the power to dismiss can be exercised at any stage of the

proceedings. In other words, the Senior Commissioner was empowered to exercise the discretion when he did. It is also clear
that this dismissal occurred in accordance with s.27(1)(a)(ii) and/or (iv) of the Act, that is that it was in the public interest that
the application should be dismissed and for that matter that it should be dismissed because the equity, good conscience and the
substantial merits of the case did not lie with the applicant; or that he had not established otherwise. It is also the case that the
Senior Commissioner was required to act according to equity, good conscience and the substantial merits of the case (see
s.26(1)(a) of the Act).

31 It is also clear that the Senior Commissioner was required, relevant to this case, to have regard for the interests of the persons
immediately concerned, whether directly affected or not, and, where appropriate, for the interests of the community as a whole
(see s.26(1)(c) of the Act). Those persons who were concerned with this case were those immediately concerned with this case
and were Mr de Vos and Minit.

Ground 2
32 Ground 2 is a ground which caused me difficulty. It is a ground which alleged that the Senior Commission erred in dismissing

the application, because he did so without the benefit of hearing the employer’s evidence under examination in chief and
cross-examination. I know of no principle or authority which requires that that course be taken. It was for Mr de Vos to prove
his case and not for Minit to prove Mr de Vos’ case. No authority to the contrary of what I have just said was cited. The
Commission, it is trite to observe, cannot compel the respondent to give evidence or call evidence. In any event, the Senior
Commissioner dealt with the applicant when his case was at its strongest and put at best for him as should have been done.
(That is a similar approach to that which would be taken when considering a no case to answer submission where the
defendant adduces no evidence).

33 In my opinion, s.27(1)(a) confers a wide power indeed which is not limited, save and except by the terms of the section itself,
by the Act, and by the objects of the Act. It is clear that there was no exception in this case to the power conferred by s.27(1)(a)
otherwise contained in the Act. S.6(c), as it then read, is also a strong indication of the approach to be taken, including with
regard to s.27(1).

34 This was not a matter where there was the equivalent of a submission of no case to answer in civil jurisdictions. It was a case
where the Senior Commissioner dismissed the application of its own motion as if such a submission had been made. This
Commission should not be slow to entertain such a submission, however, but only where the interests of justice are not
compromised and economies may be effected (see J-Corp Pty Ltd v ABLF (No 2) (1992) 111 ALR 377 at 384 (FC)).
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35 To amplify that further, I would observe that cross-examination had only just started and only a few pages of transcript of it
was recorded before the dismissal of the application occurred.

36 Another problem with that ground is that it contained particulars under the heading “Evidence” which seem to have been
really directed to establishing that there was sufficient evidence adduced at first instance to require a finding that there should
be no dismissal of the application. That is put at best for the appellant. If one were to take the view that that is what the ground
means, then I would make the following observations and reach the following conclusions, but I preface those conclusions by
saying that the ground of appeal as it is drafted alleges no mistake of fact or law and is simply not made out for that reason.

37 The primary reason for the dismissal was the incident where Mr de Vos had written words which were abusive and might be
regarded as obscene about a customer who had complained to him, on a report made by him and on a form the completion of
which was required by Minit. It was also a form which he knew, and the contents of which he knew, would be seen by other
employees. It was open to so find. He attempted to justify this conduct by saying that he had been counselled to direct his
feelings of anger into non-verbal channels. He knew or ought to have known that the words might cause offence to whoever
saw them, particularly a fellow employee. In any event, they demonstrated a most unsatisfactory attitude to a customer, not the
least because the description of a customer was entered by him on an official report for his employer. It is difficult to
understand how he could claim that that was channelling his anger into non-verbal directions which were at all acceptable,
comprehensible or justifiable. Not surprisingly, another employee was offended by Mr de Vos’ notation on the report and
apparently said so. This was one of a number of incidents which had drawn counselling of, warnings to, or criticism of
Mr de Vos on behalf of his employer.

38 In 1998, he had been dismissed because of his inability to control his anger and because of the lack of respect he had for
fellow employees. He found them aggravating. The employer dismissed him. He had given promises to change and was re-
employed. He had, since his re-employment, received two written warnings, serious warnings, one advising that his
employment was in jeopardy. The other was a final warning for what might be termed a gratuitously insulting remark to a
customer. He had received several warnings which included the written one about excessive private use of his employer’s
telephone. He had received oral counselling from his employer on a number of occasions. He did not say that any warning
given to him was invalid. He admitted receiving the final warning of 12 March 2001. It matters not that there was a time lapse
between that warning and the dismissal. He had been counselled since. He was well aware of what was required of him dating
back to 1998. He was even conscious of the nature of the complaint about the engraving from the customer and the allegation
that he was on the telephone, although he denied that. He knew that his temper and his failure to control it had caused
problems. He had received serious warnings. He had continued to use the telephone excessively, notwithstanding warnings not
to do so. He still had difficulty with customers and his expression of anger. He either ignored or could not do what he was
required to do to mend his ways. It is quite clear, having regard to the events of the two years before his dismissal, as the
Senior Commissioner said, and his writing an angry and offensive comment about a customer on an official document, and
also offending a fellow employee who saw it, even after the warnings and counselling which he had received, that his
dismissal was not harsh and oppressive or unfair. Further, the evidence of Mr Ian Roberts, put at best for Mr de Vos, could not
alter such a finding. All it could do was to corroborate his evidence that he was on a work related telephone call when the
customer came to inquire about the engraving job. No difference could have been made, as the Senior Commissioner correctly
found.

39 I would also add that Mr de Vos’ obscene gesture to counsel, which he admitted occurred, constituted evidence of his
disposition and the nature of his behaviour when he thought that he was being “belittled”. A fair reading of the transcript
reveals that the cross-examination was polite, correct and not at all oppressive or belittling. It was not at all exceptionable and
the Senior Commissioner was right to so find. That ground, for those reasons, is not made out.

Ground 3
40 I now turn to ground 3. That is headed “Contempt of Court”. The ground has nothing to do with contempt of court. There was

no finding of contempt of court. The members of the Commission, with the exception of the President (see s.92(4) of the Act),
have no powers in contempt. This case contains a strong argument that that situation should be remedied.

41 This ground fails in that it seems to assume in its particulars, which, in the ground itself, are called “Evidence”, that the
application was dismissed at first instance because of Mr de Vos’ behaviour in cross-examination. A fair reading of the
reasons reveals that that is not the case. The application was dismissed even at a time when Mr de Vos’ case was strongest,
and, on his own evidence, he had not established that the dismissal was unfair. It was both justified and procedurally and
substantively fair on all of the evidence. If that were not the case, it was not established to have been unfair.

42 The behaviour of Mr de Vos was, despite oral and written warnings and counselling over a period of time, so bad as to warrant
dismissal and the dismissal was fair. It follows that those grounds which go to what the Commission should have done about
his behaviour in court are simply irrelevant.

43 In any event, I would add this, although it is not necessary for the disposal of the ground. There is no evidence, except that the
offensive gesture was directed to counsel. It is simply irrelevant to allege that the Senior Commissioner did not see the gesture.
Mr de Vos himself admitted that he made the gesture and apologised for his behaviour. Further, to suggest that an offensive
gesture used in court to counsel, is another form of non-verbal expression to express Mr de Vos’ frustration is a nonsense. That
simply could not justify the offensive gesture which he admitted to making. Further, the cross-examination, as I have read it,
was as I have said above, proper. There was no good reason to behave as Mr de Vos did. He himself realised it and apologised.
In any event, as I have said, his behaviour was not the reason for the dismissal of the application. That ground, for those
reasons, is not made out.

44 There is no other possible ground of complaint contained in ground 3, except an allegation that the Commission is required to
afford natural justice to the parties before it.

45 It is trite to observe that this Commission is required to afford natural justice to parties before it and to interveners or objectors
or other participants permitted in proceedings before it (see, for example, RRIA v AMWSU and Others 70 WAIG 2083 (IAC)).
While procedural fairness requires the decision maker to afford parties a reasonable opportunity to present their case, it does
not impose on the decision maker the task of ensuring that the parties take advantage of that opportunity (see Re Media and
Entertainment Arts Alliance; ex parte Hoyts Corporation Pty Ltd (1994) 68 ALJR 179 at 185 and Sullivan v Department of
Transport (1978) 20 ALR 323 at 343 per Deane J and see also Charalambous v Carideo (1988) VR 604 at 612 per Fullagar J).

46 The tribunal is not under a duty to advise persons, generally speaking, how to present their cases. A tribunal, however, should
not proceed while relying on parties to assert their rights where to do so would deny the parties the opportunity to be heard
(see Mayes v Mayes [1971] 2 All ER 397 per Bagnall J at 400 and see, too, Hall v New South Wales Trotting Club Ltd [1977]
1 NSWLR 378 (CA) per Hutley J at 382-383 and Escobar v Spinaleri (1986) 7 NSWLR 51 (CA)).

47 It is not for the tribunal to make the case for the applicant (see Luu v Reneiver (1989) 91 ALR 39 (FC-FC) and see Bread
Manufacturers (Perth and Suburbs) Industrial Union of Employees v West Australian Bakers, Pastrycooks and Confectioners
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Union of Workers (1990) 70 WAIG 3565 at 3566 (FB)). Further, a tribunal denies procedural fairness, even if unwittingly,
where it fails to insist that a participant complete its submissions on a point which forms the basis of the decision and in
respect of which despite a degree of confusion, it was clear that submissions had not been concluded (see Re Windridge; ex
parte Pacific Coal Pty Ltd (1992) 2 QDR 180 (FC)). In this case, it is to be noted that the agent for Mr de Vos made no
attempt to make submissions opposing the dismissal of the application or whether it should or should not be dismissed, which
is something of an omission. However, this was a case where it should be said that the tribunal should not have proceeded
while relying on the parties to assert their rights, particularly when the fate of the application was in the balance.

48 Escobar v Spinaleri (CA) (op cit) is authority for the proposition that a denial of natural justice may arise when the court
proceeds to a decision without affording counsel an opportunity to address the Court. A question for determination might be,
and was in this case, whether counsel had been precluded from addressing the Commission, or whether knowing that he had
the right and the opportunity to press it, he waived the right. Kirby P observed at page 55 of Escobar v Spinaleri (CA) (op
cit):-

“Numerous cases both in England and Australia underline the importance of giving a party, or those who represent
him, a reasonable opportunity to complete the case they bring and to endeavour to persuade the court to the merits
of that case: see, eg, Mayes v Mayes [1971] 1 WLR 679; [1971] 2 All ER 397.”

49 In that case, the proper course for the Judge to have followed was held to have been to invite an address (see also per
Samuels JA at pages 60-61 of where he said):-

“I think it clear that in the ordinary course counsel must be permitted to address the judge upon the evidence, unless
there are exceptional circumstances (most difficult to envisage) which have in some way deprived him of that right
or he has declined to exercise it. There is, in addition, authority to which we were referred to the effect that it is the
duty of the judge explicitly to inform counsel of the right to address, and not for counsel to claim that right,
notwithstanding the remarks of Scrutton LJ in Hobbs v C T Tinling & Co Ltd [1929] 2 KB 1 at 26.”

50 In this case, there could not have been a waiver of the right to address on the facts. The Senior Commissioner came in, and, it
would seem from the transcript, he immediately gave his decision having before lunch asked Mr de Vos to consider his
position.

51 In my opinion, on those authorities, the Senior Commissioner should have invited submissions as to why he should not dismiss
the case and failed to afford procedural fairness or natural justice in so doing.

52 Further, in any event, the failure to allow Mr de Vos to address the Commission on whether he wished to continue with his
application could not possibly have produced a different result (see Stead v State Government Insurance Commission [1986]
161 CLR 141 at 147 and RRIA v AMWSU and Others (1993) 73 WAIG 1993 at 1998 (IAC)). I say that for the reasons which I
now express.

53 It is quite clear that the Senior Commissioner accepted the evidence of Mr de Vos as he was required to do. It is quite clear,
too, that having done so he found that Mr de Vos failed to establish his case and was correct in so finding. There was no
procedural or substantive unfairness in the dismissal established. On Mr de Vos’ own evidence that was clear. There was
nothing to suggest that any further evidence would improve his chances of success in the application. There was no error in
fact or law established in the finding made. That ground is not made out.

Finally
54 I have considered all of the evidence and all of the material and submissions. No error in the exercise of the discretion has

been established. No appealable error has been established. The grounds of appeal are not made out. I would dismiss the
appeal for all of those reasons.

CHIEF COMMISSIONER W S COLEMAN—
55 I have read the reasons for decision of His Honour the President. I agree with those reasons and have nothing further to add.
COMMISSIONER S WOOD—
56 I have had the benefit of reading the Reasons for Decision of His Honour, the President. I agree and have nothing to add.
THE PRESIDENT—
57 For those reasons, the appeal is dismissed.

Order accordingly

_________
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Order
This appeal having come on for hearing before the Full Bench on the 10th day of December 2002, and having heard Mr T Crossley-
Solomon, as agent, on behalf of the appellant, and Mr S Kemp (of Counsel), by leave, on behalf of the respondent, and the Full
Bench having reserved its decision in the matter, and reasons for decision having been delivered on the 8th day of January 2003, it is
this day, the 8th day of January 2003, ordered by the Full Bench that appeal No FBA 40 of 2002 be and is hereby dismissed

By the Full Bench
(Sgd.) P. J. SHARKEY,

[L.S.] President.

____________________
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Reasons for Decision
THE PRESIDENT—

INTRODUCTION
1 This is an appeal by the abovenamed appellant against the decision of the Commission, constituted by a single Commissioner,

given on 2 July 2002 in application No 1884 of 2001.
2 The appeal is brought under s.49 of the Industrial Relations Act 1979 (as amended) (hereinafter referred to as “the Act”).

THE DECISION
3 The decision appealed against is contained in an order made on 2 July 2002. The order, by the Commissioner, formal parts

omitted, was in the following terms:-
“(1) DECLARES that the applicant, Rene Koster, was harshly and unfairly dismissed by the respondent on the

19th day of October 2001;
(2) DECLARES that the applicant’s employment with the respondent was subject to a 3 month period of

probation;
(3) DECLARES that reinstatement is impracticable;
(4) ORDERS that the said respondent do hereby pay, as and by way of compensation the amount of

$2,394.00 to Rene Koster, less any taxation that may be payable to the Commissioner of Taxation.”
APPEAL LIMITED

4 The appeal is against the declaration that the appellant was on probation in his employment by the respondent, only, which is
paragraph (2) of the order.

GROUNDS OF APPEAL
5 The appeal is on the following grounds:-

“1. The Commissioner failed to direct himself as to the onus of proof with respect to the issue of probation and
ought to have found that the onus ofproof was on the respondent.

2. The Commissioner ought to have found that the respondent on the balance of probabilities had failed to
prove that a 3 month probationary period applied to the appellant’s employment contract.

PARTICULARS
2.1. The Commissioner found that the employment agent did not record the respondent’s job vacancy as

being subject to a probationary period;
2.2. The Commissioner found that the applicant believed and testified on oath there was no probation;
2.3. The Commissioner found that the actions of the respondent’s manager Marcus Krakolinig during the

employment period were not consistent with or acknowledgment that a probation period applied;
2.4. The respondent did not have any written record of a period of probation.

3. The finding by the Commissioner that the appellant’s employment with the respondent was subject to a
3 month period of probation was contrary to to and against the weight of the evidence.
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PARTICULARS
3.1. There was no evidence or no satisfactory evidence that a probationary period applied to the

appellant’s employment;
3.2. There was overwhelming evidence that a probationary period did not apply as—

3.2.1. The Commissioner found that the employment agent did not record the respondent’s job
vacancy as being subject to a probationary period;

3.2.2. The Commissioner found that the applicant believed there was no probation;
3.2.3. The Commissioner found that the actions of the employer’s manager Marcus Krakolinig

during the employment period were not consistent with or an acknowledgment that a
probation period applied;

3.2.4. The respondent did not have any written record of a period of probation;
3.2.5. The respondent’s answer and counterproposal stated that the period of probation ended on

the l9th October 2001.
ORDERS SOUGHT ON APPEAL
1. That the finding that a period of probation applied be quashed;
2. That the appellant be awarded compensation for his loss to the date of hearing and in the future, subject to

the statutory limit.”
BACKGROUND

6 An application was brought by the abovenamed appellant pursuant to s.29(1)(b)(i) of the Act, claiming that he was harshly,
oppressively and unfairly dismissed.

7 The application was opposed and was heard and determined by the Commission. The appellant, Mr Rene Koster, his partner,
Ms Henrica Buifssen, and an employment consultant, Ms Christina Giannaros, gave evidence on behalf of the appellant.
Mr Markus Krakolinig, the production manager of the respondent, and a polisher supervisor, Mr Daniel Sillence, gave
evidence on behalf of the respondent at first instance.

8 Mr Koster claimed that he was unfairly dismissed and sought an order for compensation.
9 According to Commissioner Wood (paragraph 1, page 14 of the appeal book), by way of compensation he claimed an amount

equal to 28 weeks wages at $570.00 gross per week, which is what he was paid by the respondent, it not being in dispute that
he had not been able to obtain work and had not worked for 28 weeks. Both parties agreed that reinstatement was
impracticable.

10 The background to the matter was this. The respondent carried on the business of furniture manufacture employing, at the time
of the hearing, about 17 employees. It employed the employees, at all material times, in sections. One section was the “fit-up
section” and the other the “prep section”.

11 The business carried on by the respondent at its premises in Daglish involved, at all material times, these activities. The
respondent received constituent parts of furniture pieces, often in rough form from Indonesia. In the prep area, they were then
assembled, glued and sanded and sent to the fit area where they were completed and polished before being sold or exported.

12 Mr Rene Koster, the appellant, was employed as a trades assistant sanding and gluing furniture in the prep area from 20 August
2001 to 19 October 2001. He was dismissed on 15 October 2001 by notice given on 12 October 2001, by the production
manager of the respondent, Mr Markus Krakolinig.

13 Mr Krakolinig had advised an employment agency linked to Anglicare Australia and called Job Futures, to seek an employee.
The actual “employment consultant” responsible was Ms Christina Giannaros. The position was for a full-time qualified
tradesman cabinetmaker at a starting salary of $16.00 per hour, which rate was to be reviewed after three months. These were
the details which Ms Giannaros recorded and which were made available to Mr Koster (see page 42 of the appeal book
(hereinafter referred to as “AB”)).

14 Evidence was given at first instance by Ms Giannaros and the details of the position and her evidence mention only that a wage
review would occur after three months. There was no mention in the details which she had, or in her evidence, that any
probationary period of three months was a condition of employment. Ms Giannaros confirmed that the employment which was
to be offered was permanent, that is for six months or more. That is again what the note says.

15 Mr Koster was referred to Mr Krakolinig by Ms Giannaros with whom he made contact. He had some discussion with
Mr Krakolinig. He was shown around and there was quite a deal of discussion between him and Mr Peter Cheine who was in
charge of the prep section. Shortly after he was engaged by Mr Krakolinig at the rate of $16.00 per hour, he said. He said that a
week later, after he had commenced employment, Mr Krakolinig said that his wage would be $15.00 an hour, not $16.00 per
hour. Mr Krakolinig said in evidence that he had engaged Mr Koster at the rate of $15.00 an hour because he was a trades
assistant and so classified, and not a tradesman.

16 One crucial matter was whether it was a term of his contract of employment that Mr Koster was employed on three months
probation, or for three months on probation. If it was a term of the contract, of course, it was an oral term because there was no
written evidence tendered of the employment agreement and it was certainly not reduced to writing on the evidence. Mr Koster
denied that it was a term of his agreement that he was employed for three months on probation, or subject to three months
probation. He said that it had never been mentioned.

17 Mr Krakolinig, however, said this (see pages 70-71 of the transcript at first instance (hereinafter referred to as “TFI”)):-
“…The day when I interviewed him and everything else when I explained things - - the way we do things and
everything else, I - - also we spoke about the probationary period. We also spoke about his wage and everything
else.”

18 Mr Krakolinig was then asked what he said to Mr Koster concerning the probationary period and replied (see pages 70-
71 (TFI)):-

“…Obviously the probationary period is - - he’s aware of that because all the workers I employ or previous, it is - -
everyone is one (sic) 3 months probation when they start.”

19 Mr Krakolinig was then asked (see page 72 (TFI)):-
“Q. : What did you exactly say to Mr Koster?---
A. It’s - - on employment it’s - - to start with he’s on 3 months probation and I also told him about his pay and
everything else. I said, “At the moment we’ll give you $15 instead of $16 because you’re not a qualified cabinet
maker”, and he agreed on it.”
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20 His evidence was also that Mr Koster agreed with the probationary period, that is the probationary period of three months (see
page 72 (TFI)). Mr Krakolinig also said that all employees were signed to written probation agreements but that he omitted to
do this in relation to Mr Koster.

21 I should also add that, although it was clear Mr Koster was dismissed for inadequate performance of his work, there was no
evidence of any written warning that his job was in jeopardy, or that he was given any written warning.

22 On one occasion, relatively early in the two months of his employment, it would seem, Mr Koster had not sanded a table
properly and it had to be returned to him two or three times to do it properly. Mr Sillence said that Mr Koster was willing to
correct the error when he was spoken to about it in Mr Sillence’s presence.

23 It was Mr Koster’s evidence that he was not properly instructed how to do his work. He also denied that he been warned or
spoken to about the standard of his work or the slowness of the rate of his work except in relation to the table referred to above.

24 Mr Krakolinig said that Mr Koster had been spoken to about these matters several times. He said that Mr Koster’s work was
too slow and his performance was not up to standard. However, Mr Krakolinig admitted that nothing in writing was recorded
and that Mr Koster was given no written notice of his deficiency in performance.

25 In early October 2001, Mr Koster and his partner, Ms Henrica Buifssen, saw Mr Krakolinig to enquire whether Mr Koster
could take his holidays in December 2001-January 2002 because they wished to fly to Europe. Ms Buifssen had just been to
the travel agent. Mr Krakolinig agreed to Mr Koster taking holidays in accordance with Mr Koster’s request. In or about early
October 2001, there were prepared agreements called “workplace agreements”, which Mr Krakolinig intended that all
employees, including Mr Koster, should sign. The agreement contained no clause prescribing a probationary period of
employment, and indeed, provided for a term of employment for Mr Koster of six months (see page 24 (AB) and clause 1.2 of
the agreement).

26 Mr Koster took the agreement home when it was given to him on or about 5 October 2001, a Friday. In evidence,
Mr Krakolinig said that, as far as he was concerned, the agreement was in final form when he gave it to Mr Koster.

27 Mr Koster was then away ill for the following five days of that week and returned to work on Monday, 15 October 2001. He
brought with him the workplace agreement which he had signed (see page 27 (AB)). He was told that he was no longer to work
in the prep area. When he arrived, someone else in fact had been engaged to work there in his place. He was moved into the fit-
up area. About 3.00pm that day Mr Krakolinig and he met at Mr Krakolinig’s request and Mr Krakolinig gave him notice of
dismissal for unsatisfactory performance.

28 Mr Koster, on his evidence, and on Mr Krakolinig’s evidence, expressed great surprise when he was dismissed, saying that he
felt completely lost in space and that this was the last thing which he expected. His evidence had been, of course, that he had
received no warnings and no criticism of his work. There was no dismissal letter or notice and no written record of his
dismissal or the reasons therefor, in evidence, or referred to in evidence. He was given a week’s notice which he worked out
doing odd jobs including cleaning toilets.

29 It is not clear, because of contradictory evidence given by Mr Krakolinig, whether he dismissed Mr Koster because of his
slowness and failure to perform adequately in the prep area in the past, or his inadequacy of performance for eight hours or less
in the fit-up area on 15 October 2001, or for both reasons. It is also not clear if it was for both reasons, how much each reason
played on the decision made. Suffice it to say that he was dismissed after less than eight hours in the fit-up area; which seems a
very short time within which to assess his performance in that area (see Mr Krakolinig’s evidence at pages 86, 88, 99 and 100-
101 (TFI)).

30 What is clear, on Mr Krakolinig’s evidence, is that Mr Koster’s performance had not deteriorated since Mr Koster saw
Mr Krakolinig about his going on holidays in early October 2001. That was admitted by Mr Krakolinig. In the meantime,
Mr Koster had been offered an agreement to work for six months, and, as he said in evidence, all that operated to prevent his
working in accordance with the signed agreement by way of acceptance to Mr Krakolinig was that he was dismissed before he
could do so.

THE COMMISSIONER’S FINDINGS
Probation or Not
31 I now refer to the findings of the Commissioner at first instance and some of the discussions of the evidence by the

Commissioner.
32 The Commissioner observed that he did not have a favourable impression of Mr Koster’s evidence, finding it both exaggerated

and inconsistent (see paragraphs 24 and 25).
33 The Commissioner also observed that, although he had some difficulty with the consistency of Mr Krakolinig’s evidence, he

considered that Mr Krakolinig was both clear and straightforward in his evidence, and admitted to “issues under cross-
examination”. The Commissioner therefore preferred his evidence to that of Mr Koster.

34 Mr Krakolinig agreed in cross-examination that he sacked Mr Koster because he could not work in the new fit-out area. He did
not advise Mr Koster of this, but did advise that he was too slow in his work. He said that his chief complaint about Mr Koster
was the return of a table for polishing three times, but that there were a few other items.

35 He said also that there was an oral agreement with Mr Koster that Mr Koster would be on probation, that everyone is put on
probation, and that normally this was done in writing. However, he said that he overlooked it when he did the workplace
agreement.

36 The Commissioner went on to find that a key difference in the evidence of Mr Koster and Mr Krakolinig was whether
Mr Koster was under a three month probationary period at the time of his dismissal. It was, of course, Mr Krakolinig’s
evidence that the term of the contract was made clear orally to Mr Koster when he first attended for interview. Mr Krakolinig
said that he would normally stipulate probationary employment in writing.

37 The Commissioner observed that Mr Crossley drew attention to the award which he said did not govern the employment of
Mr Koster, but which was aligned to Mr Koster’s employment, and the emphasis on assessment in the award.

38 The Commissioner observed that Mr Koster was not a qualified tradesman and that his competence would have to be assessed.
Mr Sillence, another witness, said that he, Mr Sillence, was initially employed on a three month probationary period.

39 Mr Koster said in evidence, and he adhered to this evidence, that his salary was to be reviewed but that no probationary period
applied to him. Ms Giannaros, another witness, gave evidence that there was to be a salary review after three months (see
exhibit R1).
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40 The Commissioner also observed that neither Mr Krakolinig nor Mr Koster was swayed under cross-examination and in their
differing views that a probationary period did or did not apply. Mr Koster was not a qualified tradesman and the respondent
had originally sought a qualified tradesman.

41 The Commissioner observed, therefore, that it might be reasonable to expect a probationary period to apply so that an
assessment of Mr Koster’s competence could be undertaken. He said that the evidence of Mr Sillence of his own probationary
period was not compelling.

42 He also observed that the actions of Mr Krakolinig during the employment did not appear to be consistent with or to
acknowledge that a probationary period applied.

43 In October 2001, Mr Koster was granted extended leave in December 2001 when the probationary period, if one applied,
would have ended in November 2001. Similarly, in October 2001, Mr Krakolinig gave Mr Koster the offer of a workplace
agreement which was to operate for six months and which had no mention of probationary employment. That agreement did
not come into force. Mr Koster said there was no mention of probation and Mr Krakolinig said that it was mentioned at the
interview.

44 The Commissioner went on to hold that it was more likely that a probationary period did apply because he had greater faith in
Mr Krakolinig’s evidence than he did in that of Mr Koster. The Commissioner said that there was to be a three month review,
referred to as a salary review, which is not a probationary period necessarily, but Mr Koster was unqualified and untried in the
work and on balance he was on probation for three months, the Commissioner found.

45 The Commissioner observed that the granting of leave over Christmas and the offer of a workplace agreement were submitted
to be inconsistent with the existence of a probationary period, but his impression was that they enhanced the suddenness of the
termination and they did not lead the Commissioner to a conclusion that Mr Koster was not on trial from the beginning of his
employment.

46 Mr Sillence and Mr Krakolinig both gave evidence of the defect in the performance of Mr Koster’s work. He said that
Mr Koster was too slow and made too many mistakes and cost the firm money. He was shifted to a new job without warning or
explanation and when in the course of less than a day he could not do that job adequately, he was dismissed. The
Commissioner also found that although he was counselled there was no warning, and, in particular, no warning that his job was
in jeopardy.

47 Thus, the Commissioner found that Mr Koster was unfairly dismissed. There was no appeal against that finding.

COMPENSATION
48 The Commissioner at first instance found that Mr Koster’s loss was from the date of termination ((ie) 19 October 2001) until

the end of the probationary period, 19 November 2001. He found, too, that, given the concerns about Mr Koster’s performance,
the employment relationship would have ended fairly at that point of time, and this should have been made more apparent to
Mr Koster. His weekly income was $570.00 gross, and there was therefore a loss of 4.2 weeks or $2,394.00, which is the
amount of compensation which the Commissioner ordered. The grounds of appeal, read with the orders sought, attack the
finding as to loss and the assessment of compensation.

ISSUES AND CONCLUSIONS
Discretionary Decision
49 This was a discretionary decision as that term is defined in Norbis v Norbis (1986) 161 CLR 513 (see also Coal and Allied

Operations Pty Ltd v AIRC (2000) 74 ALJR 1348 (HC)).
50 The principle which applies is that the Full Bench has no warrant to interfere with the decision at first instance and certainly no

warrant to substitute its own decision for that of the Commissioner at first instance, unless the appellant establishes that there
was a miscarriage of the exercise of the discretion at first instance, applying the principles laid down in House v The King
[1936] 55 CLR 499 and in Gromark Packaging v FMWU 73 WAIG 220 (IAC), amongst other cases.

Findings of Fact
51 The principle which applies to questions of credibility decided at first instance with the advantage of seeing and hearing the

witnesses is well known in this Commission and relies on the decision in Devries and Another v Australian National Railways
Commission and Another [1992-1993] 177 CLR 472.

52 That case is authority for the proposition that a finding of fact by a trial judge, based on the credibility of the witness, is not to
be set aside because an appellate court thinks that the probabilities of the case are against, even strongly against, that finding. If
the finding depends to any substantial degree on the credibility of the witness, the finding must stand unless it can be shown
that the judge has failed to use or has acted on evidence which was inconsistent with facts incontrovertibly established by the
evidence or which was glaringly improbable.

53 As I have also observed in a number of reasons for decisions, the reasons for judgment of the High Court in State Rail
Authority of NSW v Earthline Constructions Pty Ltd (in liq) (1999) 73 ALJR 306 (HC) explains that proposition and does so in
the following terms. An appeal court or tribunal will set aside a finding where it has been made by the judge or tribunal at first
instance, and whereby she/he attached a significance to a witnesses appearance and demeanour which was misplaced,
especially in a context where the judge or tribunal had failed to give sufficient attention to all of the evidence in the case.

54 In State Rail Authority of NSW v Earthline Constructions Pty Ltd (in liq) (HC) (op cit) it was held to be demonstrable that there
had not yet been a determination of the appellant’s case on a consideration of the real strength of the body of evidence
presented (see per Gaudron, Kirby and Gummow JJ at page 307). Their Honours held that a Court of Appeal was not precluded
from finding that, in the light of other evidence, the primary judge had too fragile a base to support her/his relevant findings.

Evidential Burden
55 The question of an alleged evidential burden also arose in this case in that there was a submission that the respondent had to

prove that Mr Koster was on probation for three months and that that was pursuant to a term of the contract of employment.
56 The evidential burden is different from the legal burden of proof. The legal burden of proof is the obligation of a party to meet

the requirement of a rule of law that a fact in issue be proved or disproved either by a preponderance of the evidence or beyond
reasonable doubt, as the case may be (see “Cross on Evidence” (Australian Edition) by Byrne and Heydon at paragraph 7010).

57 The evidential burden is the obligation to show, if called upon to do so, that there is sufficient evidence to raise an issue as to
the existence or non-existence of a fact in issue, due regard being had to the standard of proof demanded of the party under
such obligation.
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58 The burden of proof in the sense of establishing a case lies on a plaintiff if the fact alleged (whether affirmative or negative in
form) is an essential element in his cause of action, for example if it is a condition precedent to his right to maintain the action.
The onus is on the defendant if the allegation is not a denial of an essential ingredient in the cause of action, but one which, if
established, will constitute a good defence, that is an avoidance of the claim which, prima facie, the plaintiff has (see per
Walsh J in Currie v Dempsey [1967] 2 NSWR 532 (FC) at 539).

The Appeal
Ground 1
59 The crux of this appeal was really an allegation that Mr Koster was not employed on probation and that it was not a term of his

contract that he be so employed, and that it was an error to find differently. Thus, so the case goes, as I understand it, it ought
to have been found at first instance that it is probable that Mr Koster would be employed for a longer period than the period
from 19 October 2001 to 19 November 2001; accordingly, the loss found to have been established was found erroneously to be
only four weeks loss of salary at the rate of salary paid during his employment by the respondent.

60 Further, as I understand it, the appeal goes along this line. The Commissioner at first instance misused his advantage from
seeing the witness and erred in the findings of fact made. Accordingly, the loss was much greater than that found and the
quantum of compensation ordered to have been paid should have been much greater.

61 First, it was alleged in ground 1 and submitted that the Commissioner at first instance failed to direct himself to the onus of
proof with respect to the issue of probation and ought to have found that the onus of proof was on the respondent. It will be
clear from what I have quoted above from the learned authors of “Cross on Evidence” (Australian Edition) (op cit), that it is
wrong to say that there was any onus of proof on the respondent. The appellant was bound to prove his loss according to
principles laid down in Bogunovich v Bayside Western Australia Pty Ltd 79 WAIG 8 (FB), Gilmore and Another v Cecil Bros
and Others 76 WAIG 4434 (FB) and as explained in O’Brien and Perth Metalwork Co Pty Ltd (Appeal No FBA 19 of 2002)
(unreported) dated 20 November 2002. (2002 WAIRC 07045).

62 There was an evidentiary onus on the respondent to prove that it was agreed, and agreed orally, that the contract of
employment was subject to a probationary period of three months, or was for a probationary period before it might become
permanent. It was conceded on the appeal by the agent for the respondent that that evidentiary onus on the respondent existed.
The Commissioner at first instance found that it was more likely that a probationary period applied since he had “greater faith
in Mr Krakolinig’s evidence over that of Mr Koster” (see page 20 (AB), paragraph 29).

63 I am not persuaded that the onus was wrongly found to have been discharged on a matter of principle. The real complaint was
that the onus was not discharged because the Commissioner, on the evidence, could not have found as he did (see
grounds 2 and 3). Because of the principle expressed in Devries and Another v Australian National Railways Commission and
Another (op cit) the task facing the appellant to establish errors of fact, given the advantage enjoyed by the Commissioner at
first instance in seeing and hearing the witnesses, is not an easy one.

Grounds 2 and 3
64 It is to be noted that there is a discussion of the nature of employment according to probationary terms in East Kimberley

Aboriginal Medical Service v ANF (2000) 80 WAIG 3155 (FB).
65 Grounds 2 and 3 contain a combination of allegations about various matters of fact and evidence which it is submitted should

have led to finding that there was no term of the contract for a probationary period or that, I suppose, it was not proven that
there was such a term.

66 I propose to consider those matters and other matters of fact, as well as the findings of the Commissioner at first instance:-
(a) The employment agent, Ms Giannaros, did not record that the job vacancy filled by the appellant was

subject to a probationary period.
(b) The employment agent recorded the job as being for six months or more with a wage review after three

months service. It was not suggested to Ms Giannaros in cross-examination or at all that she had recorded
the terms of employment erroneously or contrary to instructions. Accordingly, it was open to find that,
initially, the employer did not intend that a probationary period should apply.

(c) Consistent with that, the appellant believed and testified on oath that there was no agreement to a
probationary period, and, indeed, that it was not mentioned. He did agree that he was told that there would
be a wage review after three months service.

(d) The Commissioner found that the actions of the respondent’s manager were not consistent with or an
acknowledgement that a probationary period existed.

(e) That finding was made and is correct in that:-
(i) Mr Krakolinig gave evidence that he would normally stipulate a probationary period in writing and

did not do so. Indeed, the failure in this case of Mr Krakolinig to record or have recorded anything
in writing in relation to Mr Koster’s employment or dismissal, except for the workplace agreement,
is worthy of comment.

(ii) In October 2001, Mr Koster was granted leave for the month of December 2001-January
2002 which was four months after he commenced his employment and after the expiration of any
probationary period of three months. That was clearly incompatible with the evidence that he was on
probation. It was also evidence which was compatible with the inference that if he were on
probation then it would be adjudged that he would successfully complete the period of probation.
However, it was more consistent with a finding that he was not on probation.

(iii) In early October 2001, like all other employees, Mr Koster was given a workplace agreement which,
in fact, he signed and which he was willing to accept, and, further, which was in final form, on
Mr Krakolinig’s evidence. The only thing that prevented it being executed and coming into
operation, on his evidence, which was not contradicted, challenged or denied, was his dismissal.
That is corroborated by the evidence of Mr Krakolinig who said that the agreement, as far as he was
concerned, was in final form when he gave it to Mr Koster.

(iv) That agreement, but for the dismissal, would have come into operation before the termination of the
three month probation period alleged to have been a term of the contract. Significantly, it offered a
term of employment for six months stretching far past any probation period and into the future. It
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was open to find that that agreement would have been entered into but for the dismissal, a
proposition not denied.

(v) Significantly, too, since this was a new contract containing no provision for a probationary period
and given that it was for a six month period of employment, that is not surprising. It was open to
find that a probationary period was never contemplated as part of the contract or if it was, in the
original oral contract, that it was to form no part of the new contract offered. Alternatively, and even
more certainly, it was open to find that if there were a probationary period as part of the old oral
contract, that was to be replaced and extinguished by a new written contract offering six months
employment. Further and/or alternatively it could be found that the probationary period was
terminated in favour of Mr Koster who was to be offered a fixed term of employment for six months
in lieu. That agreement was what he was willing to accept. In the light of that written agreement
being offered, little weight could be attached to the existence of a probationary period even if it did
exist, which, on the evidence, must be said not to have been the case.

(vi) It is significant, too, that Ms Giannaros did not record the job as being subject to a probationary
period but to a wage review only. As I have said, it was not suggested that she was in error. I do not
agree, on Ms Giannaros’ evidence, which was not shaken, with the finding that it might or might not
mean a probationary period. The note clearly meant what it said, that there was to be a wage review
and that is what Ms Giannaros said. That is what Mr Koster said, too, in evidence. Ms Giannaros
made it clear that whether there was to be a probationary period is up to the employer.

(vii) Further, there was a reference to the period of six months or more employment in her note and that
coincided, if I might say so, with the later offer of six months employment in the workplace
agreement.

(viii) There was no written record of any period of probation. It is extraordinary that there is no written
record of a term of probation made by Mr Krakolinig, no offer of employment in writing, no written
evidence of counselling or warnings, and no written notice of dismissal given to Mr Koster.

(ix) The fact that Mr Sillence had been placed on probation, whilst worthy of consideration, should not
carry a great deal of weight in the light of all of the other evidence in the consideration of whether
Mr Koster’s contract involved a period of probation. Further, the evidence that probationary
employment was recorded in writing as a general rule is not convincing evidence in this matter. To
fail to record it in the course of Mr Koster’s case was, it is fair to say, an unusual omission and
should be read with the other unusual omissions to record anything significant about his
employment. The only significant document in writing is the written agreement which provides for
six months employment with no probationary period, and, for that reason, is very significant.

(x) I must also say that on a fair reading of the whole of the evidence, including the matters which I
have referred to above, Mr Krakolinig’s evidence was not at all entirely straightforward, contrary to
the view which the Commissioner at first instance took.

67 If one takes all of the evidence into account, it is necessary to consider these matters, as I have already observed. The term of
employment which Ms Giannaros was instructed to bring to Mr Koster’s attention (or to any other applicant) included a term
of employment for six months or more with a salary review after three months. There was no reference to probation. That
evidence coincided with the evidence of Mr Koster that no probation period was mentioned to him. Mr Krakolinig said that it
was, but at first without conviction (even in evidence in chief) (see pages 70-71 (TFI), the last paragraph). There is no written
record of the most relevant matters relating to his employment, including any offer of employment or dismissal. That omission
is extraordinary, and it was open to so find. Significantly, the only document tendered on behalf of the employer at first
instance in relation to the employment is the workplace agreement. Significantly, that document contained no reference to a
probation period, nor might it readily do so or feasibly do so. It was an offer of a six month fixed term ofemployment
commencing before the expiry of the alleged probationary period, and ending well after it. It was in final form. It expressed the
intention of the respondent. Only Mr Koster’s dismissal prevented it coming into operation. The proposal contained in the
agreement followed an earlier approval of Mr Koster taking leave at Christmas time which was well outside any probationary
period and was incompatible, as a matter of evidence, with the existence of a probationary period.

68 I would also add that the agreement was offered, even on Mr Krakolinig’s evidence, with no mention of any probationary
period. On a consideration of all of the evidence, in my opinion, it was incorrect to find that there was a probationary period
which was a term of the contract of employment; and incorrect to find that such had been established. The evidence of
Mr Krakolinig could not be rightly found to be credible in that respect, given the evidence of the appellant, of Ms Giannaros,
the approval of leave, and the incontrovertible evidence of the terms of the workplace agreement, as well as the evidence as a
whole, for the reasons which I have expressed. For those reasons, I find that the Commissioner at first instance had too fragile
a base to support the relevant findings (see State Rail Authority of NSW v Earthline Constructions Pty Ltd (in liq) (HC) (op
cit)). Further, for the same reasons, a consideration of the real strength of the body of evidence leads to the conclusion which I
have expressed above.

69 I have already observed, and it was not argued before the Full Bench, that it might well be open to find that even if the
probationary period were a term of the contract, that it was to be superseded by a new contract for a fixed term without a
probationary period. However, because that was not argued, it is not necessary to make a finding, but such a finding might well
have been open had it been argued.

70 Accordingly, it was open to find for all of those reasons, that the appellant established that he would be employed for a period
of six months from the second week in October 2001, but subject to any fair dismissal during that time. In my opinion, it was
open to find that a fair process of dismissal, including warnings, and a period to enable Mr Koster to correct the flaws in his
performance, if there were any, would take three months at least from the time when the unfair dismissal occurred.

71 For those reasons, it has been established by the appellant that the exercise of the discretion at first instance miscarried. I would
therefore make the findings which I have said it was open to the Commissioner to make at first instance, and, based on those
findings, I would find that the Full Bench should substitute the exercise of its discretion for that of the Commissioner at first
instance.

72 For those reasons, I would find that the exercise of the discretion miscarried according to the principles which I have referred
to above and that this loss would be 12 weeks at the rate of $570.00 per week gross which equals $6,840.00 less tax.

Finally
73 I would uphold the appeal and vary the decision at first instance accordingly.
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COMMISSIONER J F GREGOR—
74 I have had the opportunity to read the Reasons for Decision in draft prepared by His Honour the President. I agree with the

conclusions he has reached and add the following comments.
It appears from the Reasons for Decision at first instance that the Learned Commissioner concluded on balance that he
favoured the evidence of Mr Krakolinig over the evidence of Mr Koster and for that reason found that Mr Koster’s
employment was subject to a probationary period.
In my view there is a number of findings which were available on the evidence to the contrary. Those findings include, inter
alia, that Mr Krakolinig did not provide Mr Koster with a document in writing which specified the probationary period when it
was his usual practice to do so. Secondly, leave had been granted in October 2001, December 2001 to January 2002; this was
outside the probationary period. That is not conclusive of itself but it is consistent with the finding along with other evidence
that there was no probationary period in force. The workplace agreement which had been offered to Mr Koster early in October
2002 indicated that there was an intention to continue the relationship untrammelled by a probationary period. The agreement
offered a term of employment for six months and did not contain a provision for a probationary period. Further, there is
documentary evidence in the paperwork produced by Ms Giannaros that the range of employment conditions did not include a
probationary period but did provide for a wage review at the end of three months.
I agree with His Honour that it is necessary to take all of the evidence into account in reaching conclusions about facts in this
case. The preponderance of that evidence, in my respectful view, clearly shows that there was no probationary period contrary
to the finding of the Commission at first instance.
By s.49(6)(a) of the Act if the Full Bench upholds an appeal it is not to remit the case to the Commission unless it considers
that it is unable to make a decision on the merits of the case because lack of evidence or any other good reason. In my
respectful view there is adequate evidence before the Full Bench to allow it to make a decision which would uphold the Appeal
and vary the Decision at first instance on the grounds that it miscarried and fix compensation.
I agree with His Honour the President that the application of the proper principles would assess the loss at 12 weeks pay at the
rate of $570.00 per week gross which equals $6,840.00 less tax. In my opinion the Appeal should be upheld and the decision
varied accordingly.

COMMISSIONER J L HARRISON—
75 I have had the benefit of reading the reasons for decision of His Honour, the President. I agree with those reasons and have

nothing to add.
THE PRESIDENT—
76 For these reasons the appeal is upheld and the decision at first instance varied.

Order accordingly
_________

2003 WAIRC 07548
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES RENE KOSTER, APPELLANT
-and-
VOLUTE PTY LTD TRADING AS CATT DESIGN, RESPONDENT

CORAM FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
COMMISSIONER J F GREGOR
COMMISSIONER J L HARRISON

DATE OF ORDER THURSDAY, 30 JANUARY 2003
FILE NO/S. FBA 32 OF 2002
CITATION NO. 2003 WAIRC 07548
_________________________________________________________________________________________________________
Decision Appeal upheld and decision at first instance varied
Appearances
APPELLANT MR P MULLALY, AS AGENT
RESPONDENT MR T CROSSLEY-SOLOMON, AS AGENT
_________________________________________________________________________________________________________

Order
This appeal having come on for hearing before the Full Bench on the 2nd day of December 2002, and having heard Mr P Mullaly, as
agent, on behalf of the appellant, and Mr T Crossley-Solomon, as agent, on behalf of the respondent, and the Full Bench having
reserved its decision on the matter and reasons for decision having been delivered on the 8th day of January 2003, it is this day, the
30th day of January 2003, ordered and declared as follows:-

(1) THAT appeal No FBA 32 of 2002 be and is hereby upheld.
(2) THAT paragraph (2) of the order of the Commission in matter No 1884 given on the 2nd day of July 2002 be

and is hereby deleted and that there be and is substituted therefor the following declaration:-
“The employment of the abovenamed applicant was not subject to a period of probation.”

(3) THAT the order of the Commission in matter No 1884 of 2002 given on the 2nd day of July 2002 be and is
hereby further varied by deleting paragraph (4) thereof and substituting therefor the following:-

“That the respondent do hereby pay as and by way of compensation the amount of $6840.00 to Rene
Koster, the abovementioned applicant, less any taxation that may be payable to the Commissioner of
Taxation, within 21 days of the date hereof.”

By the Full Bench
(Sgd.) P J. SHARKEY,

[L.S.] President.



232 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 83 W.A.I.G.

FULL BENCH—Procedural Directions and Orders—
2003 WAIRC 07440

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, APPELLANT

-and-
DIRECTOR GENERAL, DEPARTMENT OF CONSUMER AND EMPLOYMENT PROTECTION,
RESPONDENT

CORAM FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
CHIEF COMMISSIONER W S COLEMAN
SENIOR COMMISSIONER A R BEECH

DELIVERED THURSDAY, 23 JANUARY 2003
FILE NO/S. FBA 14 OF 2002
CITATION NO. 2003 WAIRC 07440
_________________________________________________________________________________________________________

Decision Appeal discontinued
Representatives
Appellant Ms M In De Braekt, as agent
Respondent Mr R Bathurst (of Counsel)
_________________________________________________________________________________________________________

Order
The Notice of Appeal herein, having been filed on the 7th day of March 2002 and having been served on the respondents on the 21st

day of March 2002, and the abovenamed appellant on the 25th day of October 2002 having filed a Notice of Discontinuance, and the
respondent, on the 9th day of January 2003 having advised the Commission in writing that the respondent consents to the appeal
being discontinued by the appellant, and the Full Bench having decided that the consent to the discontinuance of the appeal
constituted special circumstances so as to exempt the parties from further compliance with regulation 29 of the Industrial Relations
Commission Regulations 1985, and the parties having waived the rights conferred on them by s.35 of the Industrial Relations Act
1979 (as amended), and the Full Bench having so exempted them, it is this day, the 23rd day of January 2003, ordered, by consent,
as follows—

(1) THAT there be leave granted and leave is hereby granted for appeal No FBA 14 of 2002 to be discontinued.
(2) THAT the Full Bench refrain and the Full Bench does hereby refrain from hearing the said appeal further.

By the Full Bench
(Sgd.) P. J. SHARKEY,

[L.S.] President.

____________________

2003 WAIRC 07423
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES INDEPENDENT METALLURGICAL LABORATORIES, APPELLANT
-and-
TAMMY ANN POWELL, RESPONDENT

CORAM FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
SENIOR COMMISSIONER A R BEECH
COMMISSIONER P E SCOTT

DELIVERED WEDNESDAY, 22 JANUARY 2003
FILE NO/S. FBA 34 OF 2002
CITATION NO. 2003 WAIRC 07423
_________________________________________________________________________________________________________

Decision Appeal upheld and order at first instance varied
Appearances
Appellant Mr G Mc Corry, as agent
Respondent Ms M M In De Braekt, as agent
_________________________________________________________________________________________________________

Order
This appeal having come on for hearing before the Full Bench on the 22nd day of January 2003, and having heard Mr G Mc Corry,
as agent, on behalf of the appellant, and Ms M M in de Braekt, as agent, on behalf of the respondent, and the respondent having
conceded the appeal on all grounds, and the Full Bench having determined that the appeal should be upheld and the parties having
waived their rights pursuant to s35 of the Industrial Relations Act 1979 (as amended), it is this day, the 22nd day of January 2003,
ordered by the Full Bench as follows:-

(1) THAT appeal No FBA 34 of 2002 be and is hereby upheld.
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(2) THAT the order made at first instance on 2 August 2002 in application No 1814 of 2001 be and is hereby
varied as follows:-
(a) by deleting the word “hereby” in the third line of the recitals to the order and substituting therefor the

words “does hereby order”.
(b) by deleting paragraphs (1), (2) and (3) thereof and substituting therefor the words “THAT the application

herein, namely application No 1814 of 2001, be and is hereby dismissed”.
By the Full Bench

(Sgd.) P. J. SHARKEY,
[L.S.] President.

PRESIDENT—Unions—Matters dealt with under
Section 66—

2003 WAIRC 07337
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES DAREN PAUL DEEN, APPLICANT
-and-
THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS,
RESPONDENT

CORAM HIS HONOUR THE PRESIDENT P J SHARKEY
DELIVERED WEDNESDAY, 8 JANUARY 2003
FILE NO/S. PRES 35 OF 2002
CITATION NO. 2003 WAIRC 07337
_________________________________________________________________________________________________________

Decision Application dismissed
Appearances
Applicant Mr G Mccorry, as agent
Respondent Mr T Dixon (of Counsel), by leave
_________________________________________________________________________________________________________

Reasons for Decision

INTRODUCTION

1 This is an application made pursuant to s.66 of the Industrial Relations Act 1979 (as amended) hereinafter called “the Act”.
The abovenamed respondent is an “organisation” as that is defined in the Act (s.7).

2 By the application it was alleged that the abovenamed applicant, Mr Daren Paul Deen (hereinafter “Mr Deen”), being
authorised by s.66(1) to make the application and being a former member of the respondent organisation, sought orders that the
respondent and its members should comply with rule 34(1) of the respondent’s rules in respect of any industrial dispute which
it had with Silent Vector Pty Ltd (t/a Sizer Builders), hereinafter called “Sizer Builders”, or any person having business with
Sizer Builders and refrain from taking industrial action or hindering, obstructing or preventing the performance of work or
directing, procuring, advising, inciting, encouraging and authorising the taking of industrial action or the hindering, obstruction
or prevention of work on or in respect of any premises occupied by Sizer Builders.

3 It was alleged in support of that application that the respondent and its members in breach of its rules and inconsistent with
s.6 of the Act were taking industrial action and/or hindering, obstructing or preventing the performance of work or directing,
procuring, advising, inciting, encouraging and authorising the taking of industrial action or the hindering, obstruction or
prevention of work on or in respect of the work or premises occupied by Sizer builders and/or persons having business with
Sizer Builders thereby occasioning loss and damage to the applicant who is an employee of Sizer Builders.

4 For convenience I observe that Rule 34(1) of the rules of the CFMEU, the respondent, reads as follows:-
“All industrial disputes in which the Union or any of its members may be concerned shall, unless settled by mutual
consent, be referred for settlement to any Industrial Relations Tribunal, Court or Body of competent jurisdiction.”

5 The application was opposed. In particular and most relevantly to these reasons it was alleged and later submitted that there
was no jurisdiction in the President to hear and determine the application.

6 Indeed, at the end of the applicant’s case a submission was made pursuant to s.27 that the application should be dismissed for
want of jurisdiction. Such an application can be made at any time, of course. No question of election to call evidence or not
arises when such an application is made. In any event, I am not persuaded that such an election is required before an
application is made under s.27 of this Act for any reason prescribed by s.27.
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BACKGROUND IN FACT
7 I heard a great deal of evidence in the matter from witnesses for the applicant. This matter arises because of a series of disputes

between Sizer Builders and the CFMEU in relation to a building site where a building is and was being constructed by
Sizer Builders at 12 Bellevue Terrace, West Perth. The applicant, Mr Deen, was a member of an organisation of employees
called the Construction, Mining and Energy Workers Union of Australian (sic) Branch (the “CMEU”) from 26 September
1989 to 31 March 1992 (see exhibit 8) where he worked as a carpenter in the building and construction industry. That
organisation’s registration was cancelled on 16 April 1992 when the CMEU and the United Timberyard, Sawmillers and
Woodworkers Employees Union of Western Australia having applied to be amalgamated, ceased to be registered and a new
organisation, the Construction, Mining, Energy, Timberyard, Sawmills and Woodworkers Union of Australia – Western
Australian Branch (the “CMETSU”), was registered pursuant to the authority of the Full Bench under s.72 of the Act.
Accordingly, Mr Deen had ceased to be a member of the CMEU before its registration was cancelled. Cancellation is effected
by s.72(5) when a new organisation is registered to replace the two amalgamating organisations. That is, when an
amalgamation is “complete”.

8 That organisation, the CMETSU, in turn was replaced by another organisation upon the application for amalgamation of the
CMETSU and the Western Australian Builders Labourer’s, Painters and Plasterers Union of Workers, when the registration of
those two organisations was cancelled on 26 September 2001. On the same day a new amalgamated organisation was
registered, pursuant to s.72, called the “Construction, Forestry, Mining and Energy Union of Workers” (the “CFMEU”). That
organisation is the abovenamed respondent. Mr Deen, as a matter of fact, was never a member, financial or otherwise, of the
respondent organisation the CFMEU and never sought to join it. He was also never a member of the CMETSU and never
sought to join that organisation. He has been for some five years, the general manager of Sizer Builders. He receives a salary in
that capacity as well as a share of the profits. Indeed, his annual income consists of almost 50% from a share of the profit.
Those are the facts as I find them. It is unnecessary to consider the evidence further.

JURISDICTION
9 S.66(1) confers jurisdiction on the President of the Commission in relation to matters concerning the rules of organisations.

S.66 reads, in its material parts, as follows:-
“(1) The following persons may apply to the President for an order or direction under this section — 

(a) a person who is or has been a member of an organization; or
(b) a person who has applied for and not been admitted to membership in an organization; or
(c) the Registrar acting on the complaint of or on behalf of a person referred to in paragraph (a) or of

his own motion.”
“(2) On an application made pursuant to this section, the President may make such order or give such

directions relating to the rules of the organization, their observance or non-observance or the manner of
their observance, either generally or in the particular case, as he considers to be appropriate and without
limiting the generality of the foregoing may — …”

10 It is quite clear on all of the evidence, that Mr Deen is not and never was a person who has applied for and not been admitted to
membership of an organisation, and most specifically the CFMEU. Mr Deen is not, and never was the registrar acting on the
complaint of or on behalf of a person referred to in paragraph (a) or of his own motion. Further, Mr Deen is not and never has
been a person who is or has been a member of the respondent organisation and indeed he does not claim that he is or was.
There is certainly no evidence that he is or was. He was a member of an organisation, the CMEU, registration of which was
cancelled in 1992 and which has not existed since then. He ceased to be a member of that organisation before its registration
was cancelled.

11 The orders which he seeks relate to the rules of the respondent organisation of which he is not and has never been a member.
Further, he has never applied to become a member of the respondent organisation. Accordingly, he has no standing to apply for
orders in relation to the rules of the respondent organisation, their observance or non-observance or the manner of their
observance.

12  It is quite clear, and I find that since he is not a person prescribed as having the right to make application to the President,
pursuant to s.66 of the Act, and in particular s.66(1), that there is no jurisdiction to hear and determine this application. The
application, as I have already observed, is an application which seeks orders in relation to the rules of an organisation of which
he is not a member, has not applied to become a member of, and has never been a member of.

13 Even if that were wrong, which it is not, it would be strongly arguable that he did not have “sufficient interest” within the
meaning of s.27(1)(a)(iii) to prevent my dismissing the application.

14 I would observe, although I am not required to and do not make any final judgement in the matter, that s.34(1) would seem to
mean what it says and would require the Union to refer matters for settlement to any Industrial Relations Tribunal or Court etc.
unless settled by mutual consent.

15 Accordingly, for those reasons, I dismissed the application.

_________

2002 WAIRC 07179
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES DAREN PAUL DEEN, APPLICANT
- and -
THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS,
RESPONDENT

CORAM HIS HONOUR THE PRESIDENT P J SHARKEY
DELIVERED TUESDAY, 10 DECEMBER 2002
FILE NO/S. PRES 35 OF 2002
CITATION NO. 2002 WAIRC 07179
_________________________________________________________________________________________________________
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Decision Orders and directions given
Appearances
Applicant Mr G Mccorry, as agent
Respondent Mr T Kucera (of Counsel), by leave
_________________________________________________________________________________________________________

Orders and Directions
This matter having come on for a directions hearing before me on the 10th day of December 2002, and having heard Mr G
McCorry, as agent, on behalf of the applicant and Mr T Kucera (of Counsel), by leave, on behalf of the respondent, and having
made such orders and given such directions as are necessary or expedient for the expeditious and just hearing and determination of
this matter, and the parties herein having consented to the waiving of the requirements of s.35 of the Industrial Relations Act
1979 (as amended), and the Commission having waived the said requirements therefore as unnecessary, it is this day, the 10th day
of December 2002, ordered and directed as follows:-

(1) THAT the application herein be and is hereby adjourned for hearing and determination to 10.00 am on
Monday, the 23rd day of December 2002 and Tuesday, the 24th day of December 2002.

(2) THAT leave be and is hereby granted to the respondent to file and serve a request for further and better
particulars by close of business on Wednesday, the 11th day of December 2002.

(3) THAT the respondent file and serve an answer to that request by close of business on Friday, the 13th day of
December 2002.

(4) THAT the applicant herein provide discovery and inspection of all documents on which they intend to rely at
the hearing and determination of this matter by close of business on Friday, the 13th day of December 2002.

(5) THAT the applicant herein file a declaration of service for the minute of proposed order filed on the 6th day of
December 2002 by 12.00 noon on the 10th day of December 2002.

(6) THAT the respondent herein file a declaration of service for the notice of answer filed on the 2nd day of
December 2002 by 12.00 noon on the 10th day of December 2002.

(7) THAT in the event that either party fail to comply with paragraphs (5) and (6) of this order, then either the
answer and/or the application as the case may be, will be struck out.

(Sgd.) P J. SHARKEY,
[L.S.] President.

_________

2002 WAIRC 07283
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES DAREN PAUL DEEN, APPLICANT
-and-
THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS,
RESPONDENT

CORAM HIS HONOUR THE PRESIDENT P J SHARKEY
DELIVERED MONDAY, 23 DECEMBER 2002
FILE NO/S. PRES 35 OF 2002
CITATION NO. 2002 WAIRC 07283
_________________________________________________________________________________________________________

Decision Application dismissed
Appearances
Applicant Mr G Mccorry, as agent
Respondent Mr T Dixon (of counsel), by leave
_________________________________________________________________________________________________________

Order
This application having come on for hearing before me on the 23rd day of December 2002, and having heard Mr G McCorry, as
agent, on behalf of the applicant, and Mr T Dixon (of Counsel), by leave, on behalf of the respondent, and having determined that
my reasons for decision will issue at a future date, it is this day, the 23rd day of December 2002, ordered that application No PRES
35 of 2002, be and is hereby dismissed.

(Sgd.) P. J. SHARKEY,
[L.S.] President.
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AWARDS/AGREEMENTS—Application for—
2003 WAIRC 07328

KALGOOLIE CONSOLIDATED GOLD MINES WARD 2002
A5 OF 2002

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES KALGOORLIE CONSOLIDATED GOLD MINES PTY LTD, APPLICANT

v.
THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING AND KINDRED
INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH & OTHERS,
RESPONDENTS

CORAM COMMISSIONER S J KENNER
DATE TUESDAY, 7 JANUARY 2003
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Order
HAVING heard Mr A Cameron as agent on behalf of the Kalgoorlie Consolidated Gold Mines Pty Ltd, and Mr C Young on behalf
of the Australian Workers’ Union, West Australian Branch, Industrial Union of Workers, the Communications, Electrical,
Electronic, Energy, Information, Postal, Plumbing and Allied Workers Union of Australia, Engineering and Electrical Division,
WA Branch and as agent on behalf of the Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union of
Workers – Western Australian Branch, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act,
1979, hereby—

(1) MAKES an award to be known as the Kalgoorlie Consolidated Gold Mines Award 2002 in terms of the schedule
hereto with effect on and from 18 December 2002.

(2) ORDERS that the Kalgoorlie Consolidated Gold Mines Award 2001 (A1 of 2001) be and is hereby cancelled.
(Sgd.) S. J. KENNER,

[L.S.] Commissioner.

Schedule
1. TITLE

This award shall be known as the Kalgoorlie Consolidated Gold Mines Award 2002.

1B. MINIMUM ADULT AWARD WAGE
(1) No adult employee shall be paid less than the minimum adult award wage unless otherwise provided by this clause.
(2) The minimum adult award wage for full time adult employees is $431.40 per week.
(3) The minimum adult award wage of $431.40 is deemed to include all arbitrated safety net adjustments from State Wage Case

decisions.
(4) Unless otherwise provided in this clause adults employed as casuals, part time employees or piece workers or employees

who are remunerated wholly on the basis of payment by result shall not be paid less than pro rata the minimum adult award
wage according to the hours worked.

(5) Juniors shall be paid no less than the wage determined by applying the percentage prescribed in the junior rates provision to
the minimum adult award wage of $431.40 per week.

(6)        (a) The minimum adult award wage shall not apply to apprentices, employees engaged on traineeships or Jobskill
placements or employed under a Commonwealth Government Supported Wage Scheme or to other categories of
employees who by prescription are paid less than the minimum award rate.

(b) A liberty to apply is reserved in relation to any special category of employees not included here or otherwise in
relation to the application of the minimum adult award wage.

(7) Subject to this clause the minimum adult award wage shall –
(a) apply to all work in ordinary hours.
(b) apply to the calculation of overtime and all other penalty rates, superannuation, payments during any period of

paid leave and for all purposes of this award.
(8) Minimum Adult Award Wage
The rates of pay in this award include the minimum weekly wage for adult employees payable under the 2002 State Wage Case
Decision. Any increase arising from the insertion of the adult minimum wage will be offset against any equivalent amount in rates
of pay received by employees whose wages and conditions of employment are regulated by this award which are above the wage
rates prescribed in the award. Such above award payments include wages payable pursuant to enterprise agreements, consent
awards or award variations to give effect to enterprise agreements and over award arrangements. Absorption which is contrary to
the terms of an agreement is not required.
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Increases under previous State Wage Case Principles or under the current Statement of Principles, excepting those resulting from
enterprise agreements, are not to be used to offset the adult minimum wage.

2.     ARRANGEMENT
 1. Title
 1B. Minimum Adult Award Wage
 2.  Arrangement
 3.  Term
 4.  Area and Scope
 5.  Parties Bound
 6.  Aims of Award
 7.  Principles of Award
 8.  Contract of Employment
 9.  Payment by Results including Piece Work
10.  Employee Earnings
11.  Apprentices
12.  Definitions
13.  Hours of Work
14.  Overtime
15.  Shift Work
16.  Payment of Wages
17.  Leave
18.  Public Holidays
19.  Work Conditions
20.  Redundancy
21.  Consultation Arrangements
22.  Employee Relations Practices
23.  Training
Appendix One Skills and Training Code of Practice
Appendix Two Flat Rate Calculation 11.12.01 to 30.6.02 (Underground Employees)

3. TERM
This award shall operate from July 1, 2002 and remain in effect until June 30, 2004.
During the term of this award, the parties shall meet to review progress in productivity improvements in the operations of KCGM.
Where productivity improvements have occurred and have been appropriately rewarded by payment to employees through payment
by results schemes, or piecerates, by agreement State Wage Decision monetary increases will be absorbed by the payment of such
schemes.
Where productivity improvements occur, and there has been no appropriate payments for these, the parties shall review the award
rates and payments.
When the parties agree that no productivity improvements have occurred, there shall be no increase to the rates and payments
contained in the award.

4. AREA AND SCOPE
This award shall apply to the operations of Kalgoorlie Consolidated Gold Mines Pty Ltd (KCGM) and to employees of the
Company covered in the classifications of this award engaged on work in or in connection with or incidental to the mining and
processing of gold ores.
This award replaces the Kalgoorlie Consolidated Gold Mines Award 2001.

5. PARTIES BOUND
This award applies to employees eligible to be members of the Australian Workers’ Union, West Australian Branch, Industrial
Union of Workers, the Automotive, Food, Metals, Engineering, Printing and Kindred Industries, Union of Workers, Western
Australian Branch and the Communications, Electrical, Electronic, Energy, Information, Postal, Plumbing and Allied Workers
Union of Australia, Engineering and Electrical Division, WA Branch, who are employed by Kalgoorlie Consolidated Gold Mines
Pty Ltd in the classifications specified in this award, and to the signatory unions and Kalgoorlie Consolidated Gold Mines Pty Ltd.

6. AIMS OF AWARD
The goal of the parties is to develop and operate a world class gold mining operation which is safe, efficient and profitable.
To achieve these aims, all parties must be kept informed, given appropriate support, acquire skills, experience job satisfaction and
be recognised and rewarded in the workplace to contribute effectively and efficiently for the benefit of the Company.
Relevant aims are—
(1) Effective communication throughout KCGM of plans and performance.
(2) Greater participation of employees in achieving shared objectives.
(3) Complete flexibility of employees performing any duties within their training or competence which enhance efficiency.
(4) The parties actively exercising their respective duties of care in the workplace.
(5) Enhancement of employee performance and skill acquisition.
(6) An ongoing pursuit of improved performance.
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7. PRINCIPLES OF AWARD
The following principles will govern the relationship between the parties in their joint management of the aims of this award.
(1) The parties accept and acknowledge each others structures and responsibilities which exist within the Company.
(2) Parties commit to creating a safer workplace and a more competitive Company in an international market place.
(3) The parties will promote the development of trust and motivation within the Company.
(4) Honesty, mutual respect and a business like behaviour will prevail at all times. Issues are to be resolved through

consultation and communication and the parties will strive to avoid disruption to the continuity of operations.
(5) Every employee will be treated fairly and equitably in an environment that fosters communication, involvement and team

work.
(6) A free exchange of ideas and relevant information will prevail at all times.
(7) There will be opportunity for involvement through the appropriate structures in all matters which directly effect employees.
(8) All tasks are to be undertaken without demarcation or restrictions on individuals or jobs provided that employees are

working within their skill and competence in accordance with the classification structure definitions.
(9) Provide training and development to employees to broaden their skills, realise their potential and meet the needs of a safe

and efficient operation.
8. CONTRACT OF EMPLOYMENT

(1) The contract of employment shall be weekly for all employees except those employed on a casual basis in which case the
contract shall be by the hour.

(2) Notice of Termination by Employer
(a) In order to terminate the employment of an employee the employer shall give to the employee the following

notice:-
Period of Continuous Service Period of Notice
1 year or less     1 week
1 year and up to the completion of 3 years     2 weeks
3 years and up to the completion of 5 years     3 weeks
5 years and over     4 weeks
The period of notice is increased by one week if the employee is over 45 years of age and has completed at least
2 years continuous service with the employer.

(b) Payment in lieu of the notice prescribed in paragraph (a) hereof shall be made if the appropriate notice period is
not given. Provided that by mutual agreement, employment may be terminated by a lesser period of notice than
specified or by part payment of such lesser notice as agreed in lieu thereof.

In calculating any payment in lieu of notice the wages an employee would have received in respect of the
rostered hours the employee would have worked during the period of notice had the employment not been
terminated, will be used.

(c) The period of notice in this subclause shall not apply in the case of dismissal for conduct that justifies instant
dismissal, including malingering, inefficiency or neglect of duty in which case wages shall be paid up to the time
of the dismissal only, or in the case of casual employees, apprentices, or employees engaged for a specific period
of time or for a specific task or tasks.

(3) The notice of termination required to be given by an employee shall be the same as that required of the employer, except
that there shall be no additional notice based on the age of the employee concerned.
If an employee fails to give notice the employer shall have the right to withhold monies due to the employee with a
maximum amount equal to that which an employee would have received in respect of the rostered hours the employee
would have worked during the period of notice had the employment not been terminated.

(4) It is a condition of employment that employees perform such work as the Company requires from time to time and on the
days and during the hours usually worked by the employee.
Employees will perform all work within their skill, competence and training in accordance with the classification structure
definitions and shift rosters as agreed by the parties.

(5) Employees will work reasonable overtime as required by the Company in addition to the rostered hours of duty.
(6) A continuous shift employee not relieved as scheduled at the end of a shift shall continue to work until relieved or otherwise

authorised by the Company to finish work provided that the employee will not be required to work unreasonable overtime.
(7) The parties shall comply at all times with Clause 22 - Employee Relations Practices of this award.
(8) Except as provided by the authorised leave provisions of this award, an employee not attending for duty will not be paid for

the time of any unauthorised absence.
(9) An employee absent from work for four (4) consecutive rostered working days, without notification to, or approval of, the

Company shall be deemed to have abandoned their employment, and the contract of employment is deemed to have been
terminated for neglect of duty from the start of the unauthorised absence.

(10) The Company may deduct payment for any day an employee cannot be usefully employed arising out of any cessation of
operations, either wholly or partially due to industrial disputes, including any strike, ban or limitation or arising out of any
cause outside the control of the Company.
The Company will make efforts to find alternative work for any employee so affected, or allow Personal Leave.
Provided the Company has not notified an employee during the preceding rostered work period or day that the employee
cannot be usefully employed and the employee does report for duty, then the employee shall be paid for a full shift except
where—

(a) the employee has been dismissed in accordance with this award; or
(b) circumstances arise which are beyond the control of the Company.

(11) The Company has the right to suspend an employee without pay as a disciplinary measure in accordance with paragraph (b)
of subclause (3) of Clause 22 - Employee Relations Practices of this award.
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(12) Employees may be engaged in any of the following ways—
(a) Full time: to work on a regular rostered basis for either an average of 37.5 hours

per week, 42 hours per week or 56 hours per week for Mt Charlotte employees, an average of 42 hours per week
for continuous shift employees or an average of 40 hours per week for all other employees (excluding
overtime), or as agreed between the parties bound.

(b) Part time: to work on a regular basis for less hours than those worked by a full time employee.
(c) Temporary: to work on a full-time or part-time basis for a limited or specified period of employment.
(d) Casual—

A casual employee is a person engaged for short term and irregular work and shall be paid as such.
An employee engaged as a casual in any of the employee classifications set out in Clause 10.- Employee
Earnings of this award shall be paid 120% of the hourly rate determined from the fortnightly rate for that
classification.
The additional amount (20%) shall be in lieu of all leave otherwise allowed to employees under this award and
payment shall only be made for work actually performed.

(13) Part-time employees are paid per hour one eightieth of the fortnightly rate prescribed in Clause 10. - Employee Earnings
of this award. All entitlements under this award will be pro rata in proportion to the hours worked in a fortnight, by the
part-time employee, as to the full-time fortnightly hours.

(14) An underground employee, engaged in a full-time, part-time or temporary capacity shall serve up to a three (3) month
probationary period of employment.
A surface employee engaged in a full-time, part-time or temporary employment capacity shall serve up to a two (2)
month probationary period of employment, except that a surface tradesperson shall serve up to a one (1) month
probationary period.
At the conclusion of a probationary period an employee may be terminated by one (1) weeks pay in lieu of notice.

(15) In the event of an employee having an accident during work hours, or being required to attend to another person who has
met with an accident, the employee shall be deemed to have rendered duty during the whole of the shift, and be paid
accordingly.

(16) (a) Where an employee has commenced a shift and can not carry out ordinary duties due to inclement weather, the
Company shall endeavour to provide the employee with alternative work within the employee’s competence.

(b) An employee who is otherwise stood down without pay may instead elect to take a Personal Leave day
entitlement.

9. PAYMENT BY RESULTS INCLUDING PIECE WORK
(1) There shall be implied in every contract of employment an ability to perform any kind of work and remunerate employees

in a manner other than prescribed by the terms of this award. Such a system may incorporate benefits in its structure which
alter the form or are in lieu of this award.
Where a method of payment other than prescribed by this award is to apply, the following principles shall be observed—
(a) A process of consultation and agreement by the relevant parties shall occur.
(b) An employee will not receive less than the total rates of pay prescribed by this award.
(c) The Company may pay employees under a system of payment by results. Such a system may incorporate

benefits in its structure which alter the form or are in lieu of provisions of this award.
Systems of payment by results may—
(i) include team or individual orientations;
(ii) apply in conjunction with pay arrangements outlined in this award;
(iii) facilitate appropriate control by employees of end results; and
(iv) assist with continuous performance improvement goals.

(d) Piecework arrangements shall apply for the full negotiated term excepting variation by mutual consent, financial
hardship or introduction of new technology and/or mining methods.

(2) Such systems are subject to the following—
(a) Where the engagement is for a period of time, such period shall not be varied without the written consent of the

employee.
(b) Where the engagement is to perform a specified quantity of work, the amount of work to be performed shall not

be curtailed by more than five per cent.
(c) The rate of remuneration agreed upon between the employee/s concerned and the Company shall not be

decreased during the period of engagement without the consent of the parties concerned.
(d) Any necessary hand tools shall, in the first instance, be supplied by the Company to other than tradespersons, and

on production of any such worn out tool or on satisfactory evidence of loss without the fault of the employee,
such tools shall be replaced by the Company without cost to the employee.

(e) Where the work is to be carried out by a body of employees acting together, the number of employees to be
employed shall be specified in the contract.

In the event of the specified number of employees not being present during any shift, the Company may provide
a substitute in the place of any employee by this award, or by the contract, whichever shall be the greater, for the
work done by the employee during the time the employee is so employed as a substitute, and may charge such
payment against any money found due under the contract. Provided that if any substitute provided by the
Company is unacceptable to the employee/s concerned, the substitute shall be replaced by an acceptable
substitute as soon as reasonably possible.

(f) The price of any article supplied by the Company for the use of the employee during the period of engagement,
shall not increase during the period, and shall in no case, exceed the cost or price of the article to the Company at
the place of supply.
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(g) Any time lost and not being due to the fault of the employees concerned shall be paid for at the applicable wage
rate or the applicable rate for alternative work provided.

(h) Where any employees are employed to work by or with contractors at a wages remuneration the Company shall
be entitled to pay the amount due to such wage employees for the period they have been employed, at the rate
fixed by this award, or the rate fixed by the contract, whichever shall be the greater, and to charge the payment so
made against the amount found due to the contractors. A printed copy of these conditions shall be kept exhibited
in the change room on the mine.

(i) The Company will, after due notice, confer with the piecerate committee representing the piecerate employees at
any particular site, together with the Union, on any matters that may arise in respect to piecerate employees
and/or working conditions at the site, or workings connected with that site.

(j) The Company shall pay each employee individually the employees share of the earnings and render each
employee a statement setting out the costs and allocations.

10. EMPLOYEE EARNINGS
(1) Employees shall be paid fortnightly at the fortnightly rates prescribed in the Employee Classifications Earnings Table in

subclause 10(4) or subclause 10(5).
(2) The fortnightly earnings figures and base rates contained in subclause 10(4) and subclause 10(5) recognise payment for—

(a) all duties and responsibilities as outlined in Clause 8. - Contract of Employment of this award;
(b) all conditions under which duties and responsibilities are carried out;
(c) all qualifications and statutory and other certificates required to be held other than electrical licenses as in

subclause 10(6);
(d) all other payments and allowances that were previously paid under the Kalgoorlie Consolidated Gold Mines

Award 1993;
(e) all necessary training pertaining to occupational health, safety and welfare standards and procedures;
(f) the nature and location of the Company and gold mining industry; and
(g) the first 8 hours (7.5 for Mt Charlotte employees) of Sick Leave.
The fortnightly rates do not include unrostered overtime.

(3) The definitions of the primary work streams and the corresponding skills typical of each classification are contained in the
Kalgoorlie Consolidated Gold Mines Skills and Training Code of Practice - Appendix One to this Award.
Classifications are based on the accumulation of skills, which relate to KCGM. The progressive aggregate of skills forms
the career structure and the corresponding pay rates. The Skills and Training Code of Practice defines the classification and
skill levels relevant to KCGM.

(4) Employee Earnings Classifications Table - Surface Employees 1.7.02—
3.5% increase to $/hour base rate.

$/FORTNIGHT PAY RATE
PROCESS OPERATOR $/HR BASE RATE Continuous Shift Day

Grade 6 15.64 1829.64 1336.77
Grade 5 14.74 1730.47 1264.15
Grade 4 13.76 1624.27 1186.41
Grade 3 13.25 1566.73 1144.32
Grade 2 12.72 1508.53 1101.66
Grade 1 12.17 1448.55 1057.76

The pay rate for Process Operator Grade 6 already incorporates payment for leading hand duties.

$/HR BASE RATE $/FORTNIGHT PAY RATE
ENGINEERING SURFACE SURFACE
Tradesperson C7 18.02 1525.56

C8 17.32 1470.08

C9 16.62 1414.60

C10 15.93 1359.15

Employee C11 14.39 1235.20

C12 13.88 1187.36

C13 13.25 1136.68
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SURFACE OPERATOR $/HR BASE RATE $/FORTNIGHT PAY RATE
Grade 4 15.29 1300.67

Grade 3 13.77 1181.83

Grade 2 13.36 1145.41

Grade 1 13.03 1119.06

The pay rate for Surface Operator Grade 4 already incorporates payment for leading hand duties.
Employee Earnings Classifications Table - Surface Employees 1.7.03—
Minimum 2.5% to $/hour base rate.

$/FORTNIGHT PAY RATE
PROCESS OPERATOR $/HR BASE RATE Continuous Shift Day

Grade 6 16.03 1875.38 1370.19
Grade 5 15.11 1773.73 1295.75
Grade 4 14.10 1664.88 1216.07
Grade 3 13.58 1605.90 1172.93
Grade 2 13.04 1546.24 1129.20
Grade 1 12.47 1484.76 1084.20

The pay rate for Process Operator Grade 6 already incorporates payment for leading hand duties.

$/HR BASE RATE $/FORTNIGHT PAY RATE
ENGINEERING SURFACE SURFACE
Tradesperson C7 18.47 1563.70

C8 17.75 1506.83

C9 17.04 1449.97

C10 16.33 1393.13

Employee C11 14.75 1266.08

C12 14.23 1217.04

C13 13.58 1165.09

SURFACE OPERATOR $/HR BASE RATE $/FORTNIGHT PAY RATE
Grade 4 15.67 1333.19

Grade 3 14.11 1211.38

Grade 2 13.69 1174.05

Grade 1 13.36 1147.04

The pay rate for Surface Operator Grade 4 already incorporates payment for leading hand duties.
Leading Hand—

A Leading Hand is an employee who receives some supervision and who, in turn assists and co-ordinates the work of other
employees, who is appointed as such and who can exercise a limited discretion in making decisions, conducting of work
and matters affecting safety. The leading hand rates are calculated as a percentage of the C10 Engineering Surface
Tradesperson base rate and are applied to all hours worked.

% of Base Rate
Co-ordinating more than 3 but less than 10 employees     3.35
Co-ordinating more than 10 but less than 20 employees     5.00
Co-ordinating more than 20     6.50
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(5) Employee Earnings Classification Table – Mount Charlotte Employees Working In Or
Associated With Underground Operations 1.7.02—
3.5% increase to the flat rate (base rate + piece rate) in Appendix Two.
Continuous 2:1 roster 10 hour shift duration (2427 hours per annum).

(a) Maintenance Employees
Classification $/hour Flat Rate Annualised Rate
Leading Hand C7 29.50 71,596.50
Fitter C8 28.50 69,169.50
Electrician C8 29.50 71,596.50

(b) Mining Employees

Classification $/hour Flat Rate Annualised Rate
Jumbo 47.20 114,554.40
Ground Support 38.90 94,458.85
Face Charge Up 34.95 84,823.65
Driller 40.10 97,322.70
Stope Charge Up 34.05 82,639.35
Loader Operator 33.65 81,668.55
Popperman 30.65 74,387.55
Truck Operator 30.30 73,538.10
Service Crew 28.50 69,169.50

Employee Earnings Classification Table – Mount Charlotte Employees Working In Or Associated With Underground
Operations 1.7.03—
Minimum 2.5% increase to the flat rate (base rate + piece rate).
Continuous 2:1 roster 10 hour shift duration (2427 hours per annum).

(a) Maintenance Employees
Classification $/hour Flat Rate Annualised Rate
Leading Hand C7 30.25 73,416.75
Fitter C8 29.20 70,868.40
Electrician C8 30.25 73,416.75

(b) Mining Employees
Classification $/hour Flat Rate Annualised Rate
Jumbo 48.40 117,466.80
Ground Support 39.90 96,837.30
Face Charge Up 35.80 86,886.60
Driller 41.10 99,755.60
Stope Charge Up 34.90 84,702.30
Loader Operator 34.50 83,731.50
Popperman 31.40 76,207.80
Truck Operator 31.05 75,358.35
Service Crew 29.20 70,868.40

(c) Leading Hand
Maintenance Employees
A leading Hand is an employee who receives some supervision and who, in turn assists and co-
ordinates the work of other employees, who is appointed as such and who can exercise a limited
discretion in meeting decisions, conducting of work and matters affecting safety. In addition to the
rates set out in Subclause (1), a leading Hand shall be paid the following—

• Leading Hand • $0.50 per hour
• Senior Leading Hand - • $1.00 per hour

as appointed
(6) Electrical License—

An employee who is required to hold, and who may be required to use during the course of employment, a current “A” or
“B” Grade Electrical Workers License issued pursuant to the relevant regulation in force under the Electricity Act, 1945,
shall be paid an additional $27.80 per fortnight.
An electrical tradesperson who is required to perform both fitting and installation work and who holds a license which is
endorsed for both fitting and installing work shall be paid an additional $55.60 per fortnight.



83 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 243

(7) Where employees whose classification is contained in subclause (4) are required to work hours in excess of their rostered
fortnightly hours, employees shall be compensated for these hours by application of Clause 14. - Overtime.

(8) State Wage Principles
The rates of pay in this award include three arbitrated safety net adjustments totalling $24.00 per week available under the
Arbitrated Safety Net Adjustment Principle pursuant to either the December 1993 State Wage Decision, the December
1994 State Wage Decision and the March 1996 State Wage Decision. The first, second and third $8.00 per week arbitrated
safety net adjustments may be offset to the extent of any wage increase payable since 1 November 1991 pursuant to
enterprise agreements or consent awards or award variations to give effect to enterprise agreements, insofar as that wage
increase or part of it has not previously been used to offset an arbitrated safety net adjustment. Increases made under
previous State Wage Case Principles or under the current Statement of Principles, excepting those resulting from enterprise
agreement, are not to be used to offset arbitrated safety net adjustments.
Furthermore the rates of pay in this award include the $10.00 per week arbitrated safety net adjustment payable from the
beginning of the first pay period on or after 14th day of November 1997.
The rates of pay in this award include the arbitrated safety net adjustment payable under the June 1998 State Wage Case
Decision. This arbitrated safety net adjustment shall be offset against any equivalent amount in rates of pay received by
employees whose wages and conditions of employment are regulated by this award which are above the wage rates
prescribed in the award. Such above award payments include wages payable pursuant to enterprise agreements, consent
awards or award variations to give effect to enterprise agreements and over award arrangements. Absorption which is
contrary to the terms of an agreement is not required.
Further the rates of pay in this award include the $12 per week or $10 per week arbitrated safety net adjustments payable
from the beginning from the first pay period on or after 1st August, 1999.
This arbitrated safety net adjustment shall be offset against any equivalent amount in rates of pay received by employees
since 1 November 1991 whose wages and conditions are regulated by this award and which are above the wage rates
prescribed in it, provided that the above award payments include wages payable under an enterprise agreement in which
absorption is not contrary to the terms of the enterprise agreement.
Increases made under State Wage Case Principles prior to July 1999, except those resulting from enterprise agreements,
are not to be used to offset this arbitrated safety net adjustment of $12. per week. or $10 per week. The wage rates set out
in this clause represent an increase of 3.5% over the rates previously applicable.
The wage rates set out in this clause will be increased by a further 2.5% on and from 1 July 2003, or alternatively the wage
rates will be increased by a percentage equivalent to that received by KCGM staff on and from 1 July 2003. The wage
increase that will be applied will be whichever is the greater of the two foregoing alternatives.
On the basis of the forgoing wage increase this award is quarantined from any increase to wages or allowances that may
otherwise flow from the 2003 State Wage Case.

(9) Relief Work In Higher Classifications
An employee who relieves another employee in a higher appointed position shall have received training appropriate to that
level and shall receive payment at the higher grade for the period of time the employee relieves.
This subclause shall not apply where employees are required to work in different functions as part of normal training and
progression requirements.

(10) Maintenance of Earnings
Employees who currently receive maintenance of earnings payments will continue to receive such payments.

11. APPRENTICES
(1) Apprentice pay rates per fortnight are expressed as a percentage of the pay level applicable to an Engineering Tradesperson

- C10 - Surface..
(a) Four year term: %

First year 42
Second year 55
Third year 80
Fourth year 90

(b) Three and a half year term—
First six months 42
Next year 55
Next year 80
Final year 90

(c) Three year term—
First year 55
Second year 80
Third year 90

(2) In the case of a person who, at the commencement of an apprenticeship, is 21 years of age or over shall be paid not less
than the pay level applicable to an Engineering Employee C12 - Surface.

(3) Apprentices may be taken into the following trades—
Engineering Tradesperson (Mechanical)
Engineering Tradesperson (Fabrication)
Engineering Tradesperson (Electrical)

(4) Conditions of employment of Apprentices will be in accordance with the provisions of this award and the relevant training
Act.

(5) Adult apprenticeships are those trade apprenticeships into which persons of 21 years of age or over are indentured. The
duration of any adult apprenticeship will be determined in accordance with the relevant training Act.
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(6) Subject to satisfactory progress apprentices will be reimbursed with the costs directly associated with their gaining
education required for an indentured apprenticeship.

12. DEFINITIONS
(1) “Day and other than Continuous Shift Employee” - Custom and practice in KCGM is to use the term “day shift”

synonymously with day work.
Other than for a day shift which forms part of a continuous shift roster, employees who regularly work during the hours of
0600 - 1800 shall be deemed as Day and Other Than Continuous Shift Employees.
The deeming of day workers as shift workers does not entitle day employees to shift allowances or other payments
applicable to afternoon or night shift employees.

 (2) “Afternoon Shift” means any shift where the ordinary hours finish between 2000 and 0200 hours.
(3) “Night Shift” means any shift finishing at or between 0200 hours and 1000 hours.
(4) “Continuous Shift Employee” means an employee engaged on a shift system,

(a) forming part of a roster alternating between all the shifts of that roster; and
(b) which covers every day of the week; and
(c) which is planned to continue on an ongoing basis.

13. HOURS OF WORK
In substitution for a 38 hour week, surface employees covered by this award shall be entitled to 12 additional days leave per annum
to be taken and paid for in the manner prescribed by subclause (1) of Clause 17. - Leave of this award.
(1) Arrangement of Hours

Subject to the provisions of this clause, the arrangement of hours of work of employees, in a functional unit of the
Company’s operations, may be fixed following consultation and agreement between the relevant parties to this award in
that area concerned with regard to the following—
(a) the span of hours;
(b) starting times;
(c) rest-breaks;
(d) finishing times;
(e) structure of shift rosters; and
(f) work across any seven (7) days of the week.
Implementation of 12 hour shifts for KCGM employees shall be by consultation, negotiation and agreement of the relevant
parties.

(2) Day And Other Than Continuous Shift Employees – Surface
(a) The ordinary hours of work shall be an average of 40 hours per week on Monday to Friday exclusive of meal

intervals and, for day workers, shall be worked between 0600 and 1800.
(b) Employees may by agreement work on weekends in lieu of work on week days. Where this occurs, the weekend

hours will be paid in accordance with the penalties prescribed in subclause (1) of Clause 14. - Overtime of this
award. In these circumstances employees may be given unpaid time off in lieu of the weekend time worked, at
mutually convenient times.

(c) Day employees shall be entitled to a 30 minute unpaid meal break for each day or shift of work. Where
afternoon or night shifts are worked, the hours of work shall be inclusive of a paid meal interval of 20 minutes
on each shift worked.

(3) Continuous Shift Employees
The ordinary hours of work shall—
(a) be an average of 42 hours per week;
(b) be worked in shifts of not more than 12 ordinary hours in any one shift; and
(c) include a meal interval on each shift of not more than 20 minutes where a shift of

up to eight (8) hours duration is worked.

(4) Underground
(a) Underground employees who are rostered to work Monday to Friday only shall

work 37.5 hours per week, 7.5 hours per shift inclusive of a paid 30 minute meal break per shift.
(b) All other underground employees shall work an average of 42 hours per week or 56 hours per week either on

9 hour shifts inclusive of a 30 minute paid meal break or on 12 hour shifts inclusive of two 20 minute breaks per
shift.

(c ) Six (6) hours shall constitute a shift’s work in all rises or sinking especially wet shafts and winzes.
(d) Commencement times of shifts shall be agreed between the parties.
(e) Liberty is reserved for the parties to vary the terms of this subclause during the life of this award by a process of

negotiation, consultation and agreement.

(5) Meal Breaks
Employees shall be entitled to a meal break to be taken as close to the middle of the day or shift as is practicable.
Scheduling of meal breaks shall be arranged to meet the operational needs of the work area. Where continuous operations
are required, employees may be required to stagger the commencing times of meal breaks.
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14. OVERTIME
(1) Subject to the provisions of Clause 10 employees who work outside the rostered hours will be paid for at the base rate as

prescribed in Clause 10 of this award, multiplied by the applicable factor contained in the following table.

Monday—
Friday

Saturday Sunday Public Holidays

DAY & NON CONTINUOUS SHIFT
EMPLOYEES

Overtime worked prior to or after the
completion of rostered hours
1st 2 hours on any day 1.5 - - -

all time thereafter 2.0 - - -

Overtime worked prior to midday

1st 2 hours - 1.5 2.0 -

all time thereafter - 2.0 2.0 -

Overtime worked on public holidays

1st 8 hours (7.5 hours Mt Charlotte) - - - 1.5

All time thereafter - - - 2.5

Overtime worked after midday - 2.0 2.0 -

CONTINUOUS SHIFT EMPLOYEES

All overtime worked (other than
public holidays)

2.0 2.0 2.0 -

Overtime worked on public holidays

1st 8 hours (7.5 hrs Mt Charlotte
employees)

- - - 1.5

All time thereafter - - - 2.5

(Note: All employees have 8 hours or 7.5 hours [Mt Charlotte employees] for each public holiday included in the base rates
prescribed in Clause 10).
(2) Rest Breaks

(a) Ten (10) consecutive hours rest, off duty, should be taken between the work of successive days.
(b) Where overtime results in less than a ten (10) hour break between finishing and re-commencing on successive

days or shifts, an employee will be released for ten (10) consecutive hours off duty without loss of pay for the
ordinary working time occurring during such absence. Where an employee is not required to attend for duty in
order to take a ten (10) hour rest break, there will be no loss of pay for ordinary working time occurring during
such an absence.

(c) If an employee resumes or continues work without a ten (10) hour rest break, the employee shall be paid
overtime rates until a ten (10) hour rest break has occurred.

(d) Subject to paragraph (c) of subclause (4) of this clause, where an employee (other than an employee engaged on
continuous shift work), is called in to work on a Sunday or public holiday preceding an ordinary working day, the
employee shall, wherever reasonably practicable, be given ten (10) consecutive hours off duty before the
employee’s usual starting time on the next day.

(e) In the case of shift employees who rotate from one shift to another, an eight (8) hour rest break shall apply in lieu
of a ten (10) hour break when overtime is worked for—
(i) The purpose of changing shift rosters.
(ii) Where a shift employee does not report for duty.
(iii) Where a shift is worked by arrangement between the employees themselves.
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(3) Recall To Work
When an employee is recalled to work after leaving the job, (whether notified before or after leaving the site) the employee
shall—
(a) be paid for a minimum of four (4) hours at the applicable overtime rate;
(b) except in unforeseen circumstances, not be required to work the full four (4) hours if the work required is

completed within a shorter period; and
(c) the rest break provisions of this award shall not apply unless the employee is required to work the full four (4)

hours of the recall or where an employee is recalled to work on more than one occasion during the same off duty
interval.
Where an employee has been recalled to work, and is subsequently recalled to work within the same four (4) hour
period, no additional payment will apply to second or subsequent callouts.

This subclause does not apply to any arrangement where employees are customarily required to perform a task outside of
ordinary working hours.

(4) Engineering Employees Call-Out Practice
(a) Engineering employees will establish and maintain a call-out roster in conjunction with Company

representatives, on each site, to accommodate all operating requirements.
(b) The employee on roster is responsible for the organisation of call-out coverage during an allocated period of the

roster.
Prior notification by the employee to the Company will be provided if the employee is unavailable for coverage
during a period he/she is nominated on the roster.

(c) Where no employee is available for call-out coverage, the Company will utilise a contractor to provide the
appropriate call-out coverage. If sufficient employees are not available to service call-out requirements,
contractors will be used to supplement requirements.

(d) Employees will be entitled to payment only according to subclause (4) hereof.
(5) Meal Allowance

Where prior notice of one shift has not been given, an employee required to work more than two (2) hours overtime, which
continues immediately following ordinary hours, shall be paid $6.80 for a meal, unless a meal is provided by the Company.

(6) Each Day Stands Alone
When an employee works overtime which continues beyond midnight on any day, the time worked after midnight shall be
deemed to be part of the previous day’s work. In computing any other unrostered overtime, each day shall stand alone.

15. SHIFT WORK
(1) Continuous Shift Employees

The fortnightly rates prescribed in subclause 10(4) and subclause 10(5) of this award include recognition for regularly
rostered shiftwork for continuous shift employees.

(2) Shift Rate Additions For Other Than Continuous Shift Employees
Employees other than continuous shift employees who work an afternoon or night shift will receive an additional payment
of $1.50 per hour worked on these shifts.

(3) Transfers Between Shift Rosters And Shift Changes
Employees may be required to transfer from day shift work to any other shift, or from any other shift to day shift work.
Employees may be required to change rosters and shift panels within a roster.
An employee will be given 48 hours notice of a change in shift or roster panel or roster. Where notice has not been given,
the employee shall be paid overtime rates for time worked during the 48 hours notice period.

(4) Short Term Shifts
Where a day employee is required to work shift work for an agreed period of less than five (5) consecutive shifts, the
employee will be paid at overtime rates.
If the short term shift continues beyond the planned period of less than five (5) consecutive shifts, all consecutively worked
subsequent shifts shall be paid as normal afternoon or night shifts.
The sequence of shifts shall not be deemed broken by reason of the shifts not being worked on a weekend or public
holiday.

(5) Private Arrangements Between Employees
Private arrangements between employees to substitute for each other in the coverage of shifts may be permitted so long as
health and safety standards are not compromised.
Approval of such arrangements by the Company is required.
Such arrangements will not result in additional cost or administrative inconvenience to the Company.

16. PAYMENT OF WAGES
(1) Payment Into Bank Account

Wages shall be paid fortnightly into a bank account nominated by the employee. The pay periods end on each alternate
Tuesday and wages shall be paid on the following Friday.

(2) Pay-Slip Advice
On or before payment of wages, the employee shall be issued with a slip showing pay details, including all additional
payments and deductions made and superannuation contributions.

(3) Payroll Exceptions
Any error in an employee’s pay shall be adjusted, and on request by the employee, be adjusted and payment made available
within two (2) working days (Monday - Friday) by the Company’s payroll section.
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17. LEAVE
(1) Personal Leave

(a) Personal leave is authorised leave and replaces the annual leave and leisure day entitlements which previously
applied to employees subject to this award.

(b) Personal Leave Accrual
For surface day and non continuous shift employees, personal leave accrues at the rate of 32 days multiplied by
8 hours per day which equals 256 hours per 12 months of continuous service.
Surface Continuous shift employees accrue personal leave at the rate of 37 days multiplied by 8 hours which
equals 296 hours per 12 months of continuous service.
Where employees are engaged for part of a leave qualifying period as continuous shift employees, the employees
shall accrue the leave entitlements increased on a pro rata basis to equate to the entitlement applicable for
continuous shift employees for the same period.
Underground employees who are rostered to work Monday to Friday only shall receive personal leave at the rate
of 25 days multiplied by 7.5 hours which equals 187.5 hours per 12 months of continuous service.
Underground maintenance employees who are rostered to work 9 hour shifts over a 7 day period shall receive
personal leave at the rate of 25 days multiplied by 8 hours which equals 200 hours per 12 months of continuous
service.
All other underground employees shall receive personal leave at the rate of 30 days multiplied by 8 hours, which
equals 240 hours per months of continuous service.

(c) Taking Personal Leave
(i) Mutual Obligations

The Company and employees have the respective obligations to approve leave and clear leave
entitlements.
The granting and taking of Personal Leave will take into account the operational needs of the
Company. Recognition will be given to the personal needs of employees.

(ii) Splitting of Leave
By mutual agreement between the Company and employees, Personal Leave may be taken in two
periods per annum, with each period being at least one (1) week or in periods of less than one (1) week
with a maximum of five (5) single days of leave in any one (1) year.
However, a surface employee on day work may take additional single days of leave by mutual
agreement between the Company and the employee, provided this does not exceed 12 such days of
leave in any one year.
Single day absences may be taken on any shift (ie day/afternoon/night shift) but only with adequate
notice and with the prior approval of the Company.

(iii) Clearing Entitlements
Personal Leave is to be taken within twelve months of an entitlement to leave arising.
Notwithstanding the above, surface employees may accumulate up to a maximum of 14 weeks and
underground employees may accumulate up to a maximum of six (6) weeks untaken Personal Leave.
Employees with untaken leave in excess of these maximums may be directed by the Company to take
Personal Leave at the Company’s discretion if a mutually acceptable time period is not agreed.
Under special circumstances, approval may be given by the Company to allow accruals in excess of the
above maximums, provided a commitment is given by the employee to take leave at a specific future
period.

(d) Leave in Advance
An employee may take Personal Leave in advance of the entitlement due in any year on a pro rata basis.

(e) Payment in Lieu of Personal Leave
Up to twelve (12) days per annum of Personal Leave entitlements for surface employees and five (5) days per
annum of Personal Leave entitlements for underground employees is encashable.
With the written consent of the employee, all or part of the Personal Leave entitlements prescribed by this
subclause may be paid out to the employee in lieu of the employee proceeding on leave. Payment will be at the
rate the employee would have received had the employee proceeded on such leave.
Payment made in lieu of Personal Leave being taken will discharge the Company’s obligations to the employee
to the extent of the leave days paid out.

(f) Payment of Personal Leave
(i) An employee shall be paid for personal leave at the fortnightly pay rate for the rostered hours that

employee would have worked had the employee not been on leave. Leave shall be paid in advance if
requested by an employee.
In addition, employees other than continuous shift employees and piecerate employees, will receive a
17.5% leave loading.

(ii) Underground piecerate employees will be paid average earnings for Personal Leave. Provided an
amount as calculated on a pay by pay basis for each employee from the date the employee commenced
working under a piecerate contract with the Company, using earnings from all sources in each pay
period divided by the number of hours in which such earnings were obtained is accrued against the
Personal Leave entitlement for that pay. Provided further that earnings in any pay period where the
employee lost rostered time due to unauthorised absences will be calculated at the base hourly rate
earnings (subclause 10(4) of this award) for the hours actually worked in the pay period.

(iii) Periods of Personal Leave of less than the rostered hours of work per week for an individual employee
will be paid at the base rate.
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(g) Temporary Shut-down
Following consultation with the employees concerned, the Company may close down part or all of its operations
for a period of time. Affected employees may take Personal Leave due at that time to cover the shut-down period.
Where an individual has insufficient entitlements or chooses not to take Personal Leave the employee will be
offered alternative duties without loss of any benefits or may choose to take leave in advance or leave without
pay to cover the shutdown period.

(h) Payment on Termination
On termination from the Company an employee will receive payment in accordance with paragraph (f) of this
subclause in lieu of Personal Leave entitlements.
If an employee has less than twelve (12) months service pro rata payment for the period of service will be made.
If an employee is dismissed for misconduct, no payment of pro rata Personal Leave entitlements will be made.
The value of any Personal Leave taken in advance of entitlements will be deducted from an employee’s
termination pay.

(i) Non Accrual of Personal Leave
Entitlements to Personal Leave do not accrue during periods of unauthorised absence. Personal Leave shall
accrue during periods of Workers Compensation, but the accrual entitlements will only occur during the first
twenty six (26) weeks of any fifty two (52) week period of Workers Compensation.

(j) Public Holiday Falling During a Period of Personal Leave
If any of the holidays prescribed in Clause 18 - Public Holidays of this award fall during a period of Personal
Leave and on a day which would otherwise be an ordinary working day for the employee, the day shall be treated
and paid for as a public holiday and not as a Personal Leave day.

(k) Sickness During Personal Leave
An employee who within fourteen(14) days of resuming work following a period of Personal Leave, produces to
the Company a certificate from a qualified medical practitioner stating that, during the period of leave, the
employee was confined at home or to a hospital for a period of at least seven (7) consecutive days for a reason
which, if the employee had not been on Personal Leave, would have entitled the employee to sick leave, the
employee shall be deemed to have been absent from work through sickness and shall be entitled to have the
period of Personal Leave during which the sickness occurred, converted to Sick Leave.
An employee to whom this paragraph applies shall take a period of substituted leave at a time convenient to the
Company. The leave loading shall not apply to the time in lieu.

(2) Sick Leave
The intent of the parties in implementing the provisions of this subclause is to provide employees with improved sick leave
provisions. Additionally, the parties are committed to ensuring that sick leave is used only for genuine absences arising
from illness or injury. The Scheme provides 24 hour per day cover 365 days per year to enable employees to maintain a
reasonable standard of living in the event of a long term illness or injury. This Scheme is designed to provide all
employees with a continuous entitlement to paid sick leave for up to two (2) years for any one illness or injury.

(a) Sick Leave Entitlement
Employees who are injured or suffer an illness, excluding incidents covered by Workers Compensation, which

prevents them from reporting for duty are entitled to the following sick leave—
(i) First Eight (8) Hours Sick Leave Entitlement

For the first eight (8) hours of sick leave absence (7.5 hours for Mt Charlotte employees) in any “year
of service”, the employee’s fortnightly pay or pays will be reduced by eight (8) hours (7.5 hours for Mt
Charlotte employees). However, payment for these eight (8) hours (7.5 hours for Mt Charlotte
employees) is built into an employee’s classification rate of pay, which will be paid in equal
instalments over that year of service.

(ii) Year of Service
A “year of service” for the purpose of this clause will be individual employee employment anniversary
date.

(iii) Sick leave Entitlement After the First Eight (8) Hours
(a) If the first injury or illness occurrence in any year of service requires sick leave in excess of

the eight (8) hours (7.5 hours for Mt Charlotte employees) provided in paragraph (a)(i)
above, the employees shall be entitled, for the next 29 calendar days, to be paid the base rate
of pay as prescribed in Clause 10. - Employee Earnings for each rostered working hour
absent on sick leave.

(b) If the eight (8) hours sick leave (7.5 hours for Mt Charlotte employees) referred to in
paragraph (a)(i) above has been utilised in any year of service, an employee requiring sick
leave for any subsequent illness or injury shall be entitled, for 30 calendar days from the time
of the occurrence, to be paid the base rate of pay as prescribed in Clause 10. - Employee
Earnings for each rostered working hour absent on sick leave.

(iv) Sick Leave Entitlement After Thirty (30) Calendar Days
Should an employee require further sick leave in excess of sick leave provided by paragraphs (a)(i) and
(a)(iii) for the same injury or illness, the employee shall receive 75% of the employee’s total earnings
for the previous twenty six (26) pay periods divided by 364 or an equivalent proportion of this
calculation if an employee has not worked the previous 26 pay periods, for each calendar day that the
employee is on sick leave.

The payments under this paragraph are subject to the following conditions—
(a) Maximum Benefit Period 23 months
(b) Limit of Monthly Benefit to

Individual Employees $5,000 per month.



83 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 249

(b) For an employee to qualify for the benefits of subclause (a) of this clause, each  employee must on each
occasion of injury or illness—
(i) Notify the employer as early as possible prior to the commencement of the rostered shift that the

employee is unable to attend due to sickness or injury and the expected duration of the absence.
Provide a medical certificate or such proof of sickness or injury as the Company may reasonably

require, immediately upon returning to work. This medical certificate or other such proof of sickness or
injury is to be accompanied by a completed Application for Sick Leave form.

(c) An employee may elect to have paid out (if not already paid out) any sick leave accrued prior to the
implementation of the Sickness and Accident Scheme. Alternatively this entitlement will be paid out on
termination. This entitlement will be paid out in all circumstances at the employee’s classification and pay rate as
applied on 9 July 1997.

(d) The provisions of this Clause do not apply to casuals.
(3) Long Service Leave

(a) The Long Service Leave provisions published in Volume 73 of the Western Australian Industrial Relations
Gazette commencing at page one are deemed to be part of this award. To the extent of any inconsistency arising
between this award, and the terms of the Long Service Leave General Order, this award shall prevail. Should the
Long Service Leave General Order be abolished, the terms of this award shall prevail over the Long Service
Leave Act 1995, to the extent of any inconsistency.

(b) An employee who commenced with the Company prior to 1 October 1976 shall be entitled to leave calculated on
the basis of thirteen (13) weeks leave for each completed fifteen (15) years of service.

(c) For each completed year of service, commencing on or after 1 October 1976, an employee shall accrue Long
Service Leave on the basis of thirteen (13) weeks leave for ten (10) years service.

(d) For service after 1 October 1976, and where an employee has completed at least ten (10) years service with the
Company, the amount of Long Service Leave shall be thirteen (13) weeks leave after the initial ten (10) years
completed qualifying service.

(e) Where an employee has previously qualified with the Company for Long Service Leave following the initial
qualifying period, the employee shall have an entitlement to a second period of Long Service Leave of 13 weeks
at the completion of the second qualifying period.

(f) At the completion of twenty (20) years service with the Company, an employee shall qualify for an additional
period of thirteen (13) weeks Long Service Leave after the completion of the twenty seventh (27th) year of
employment, and for the completion of each subsequent seventh (7th) year thereafter.

(g) On the termination of employment because of death or for reasons other than dismissal due to serious
misconduct, an employee shall have an entitlement to Long Service Leave in the same proportion as provided by
this subclause.

(h) Where an employee has completed at least three (3) years service but less than ten (10) years and employment is
terminated;
(i) by death of the employee;
(ii) by the Company for any reason other than serious misconduct; or
(iii) by the employee due to personal sickness or injury or domestic or other pressing necessity where such

is of a nature to justify termination or, in the event of a dispute, is in the opinion of the Western
Australian Industrial Relations Commission of a nature to justify termination.
The employee (or the employee’s Estate) shall be paid pro rata long service leave. The amount of leave
shall be the proportion of 13 weeks leave after a qualifying period of ten (10) years service, in relation
to the number of completed years of service with the Company.

(i) Payment of Long Service Leave for other than piece work employees, shall be paid at the base rate applicable at
the time of taking the leave. Payment for piecework employees shall be at the average weekly earnings, of the
employee, based on the 6 fortnightly pay periods prior to commencing on leave.
Employees shall be paid the same average weekly earning rate (determined when the first week of a long service
leave entitlement is taken) for each week of the 13 week long service leave entitlement, regardless of when the
leave is taken.

(j) An employee continuing in the employ of the Company may make written application to forgo their entitlement
to long service leave for payment in lieu thereof.

(4) Bereavement Leave
Where approval is obtained from the Company, an employee (other than Casual) may be absent from his/her employment
for the purpose of attending or arranging a funeral for a maximum of three (3) days leave at the base rate on each occasion.
The production of satisfactory evidence of the death of the employee’s wife, husband, father, mother, brother, sister, child
or close relative may be required on each application for leave.
Parents, siblings and offspring are deemed to include relatives in-law, de facto relations and step relatives.

(5) Jury Service
Provided the Company is advised of a requirement to attend, an employee may attend for jury service. The Company shall
pay the difference between the amount paid by the court to the employee, and the amount that employee would have
received at the fortnightly pay rate had the employee been at work.

(6) Parental Leave
(a) Definitions

(i) “Adoption” in relation to a child, is a reference to a child who: is not the natural child or the step-child
of the employee or the employee’s spouse; is less than five (5) years of age; and has not lived
continuously with the employee for six (6) months or longer.

(ii) “Continuous Service” means service under an unbroken contract of employment and includes: any
period of parental leave; and any period of leave or absence authorised by the Company.
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(iii) “Expected date of birth” means the day certified by a medical practitioner to be the day on which the
medical practitioner expects the employee or the employee’s spouse, as the case may be, to give birth
to a child.

(iv) “Parental leave” means leave provided for by this subclause.
(v) “Spouse” includes a de facto spouse.

(b) Entitlement to Parental Leave
(i) Subject to paragraphs (c), (d) and subparagraph (i) of paragraph (e) hereof, an employee, other than a

casual employee, is entitled to take up to fifty two (52) consecutive weeks of unpaid leave in respect
of—

(aa) the birth of a child to the employee or the employee’s spouse; or
(bb) the placement of a child with the employee with a view to the adoption of the child by the

employee.
(ii) An employee is not entitled to take parental leave unless the employee—

(aa) has, before the expected date of birth or placement, completed at least twelve (12) months’
continuous service with the Company; and

(bb) has given the Company at least ten (10) weeks written notice of the employee’s intention to
take the leave.

(iii) An employee is not entitled to take parental leave at the same time as the employee’s spouse but this
provision does not apply to one (1) weeks parental leave—

(aa) taken by the male parent immediately after the birth of the child; or
(bb) taken by the employee and the employee’s spouse immediately after a child has been placed

with them with a view to their adoption of the child.
(iv) The entitlement to parental leave is reduced by any period of parental leave taken by the employee’s

spouse in relation to the same child, except the period of one (1) weeks leave referred to in
subparagraph (iii) hereof.

(c) Maternity Leave to Start Six (6) Weeks Before Birth
A female employee who has given notice of her intention to take parental leave, other than for an adoption, is to
start the leave six (6) weeks before the expected date of birth unless in respect of any period closer to the
expected date of birth a medical practitioner has certified that the employee is fit to work.

(d) Medical Certificate
An employee who has given notice of his/her intention to take parental leave, other than for adoption, is to
provide to the Company a certificate from a medical practitioner stating that the employee or the employee’s
spouse, as the case may be, is pregnant and the expected date of birth.

(e) Notice of Spouse’s Parental Leave
(i) An employee who has given notice of his/her intention to take parental leave or who is actually taking

parental leave is to notify the Company of particulars of any period of parental leave taken or to be
taken by the employee’s spouse in relation to the same child.

(ii) Any notice given under subparagraph (i) hereof is to be supported by a statutory declaration by the
employee as to the truth of the particulars notified.

(f) Notice of Parental Leave Details
(i) An employee who has given notice of his/her intention to take parental leave is to notify the Company

of the dates on which the employee wishes to start and finish the leave.
(ii) An employee who is taking parental leave is to notify the Company of any change to the date on which

the employee wishes to finish the leave.
(iii) The starting and finishing dates of a period of parental leave are to be agreed between the employee

and the Company.

(g) Return to Work After Parental Leave
(i) On finishing parental leave, an employee is entitled to the position, which the employee held

immediately before starting parental leave.
(ii) If the position referred to in subparagraph (i) hereof is not available, the employee is entitled to an

available position—
(aa) for which the employee is qualified; and
(bb) that the employee is capable of performing,
most comparable in status and pay to that of his/her former position.

(iii) Where, immediately before starting parental leave, an employee was acting in, or performing on a
temporary basis the duties of, the position referred to in subparagraph (i) hereof that applies only in
respect of the position held by the employee immediately before taking the acting or temporary
position.

(h) Effect of Parental Leave on Employment
Absence on parental leave—
(i) does not break the continuity of service of an employee; and
(ii) is not to be taken into account when calculating the period of service for the purpose of this award.
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18. PUBLIC HOLIDAYS
(1) Observed Public Holidays

The following days or the days observed in lieu will be allowed as holidays, without deduction of pay, namely—
Christmas Day Good Friday
Boxing Day Easter Monday
New Years Day Anzac Day
Australia Day Foundation Day
Labour Day Sovereigns Birthday

Provided that another day may be taken as a holiday by arrangement between the parties in lieu of any of the days named.
When any of the named days falls on a Saturday or a Sunday the holiday shall be observed on the next succeeding Monday
and when Boxing Day falls on a Sunday or a Monday the holiday will be observed on the next succeeding Tuesday. In each
case the substituted day will be a holiday without deduction of pay and the day for which it is substituted will not be a
holiday.

(2) Shift employees shall attend for work when rostered for duty on any of the above holidays.
(3) Absences on Work Days Before and After Holidays

An employee who is absent from work for more than four (4) hours without leave and without reasonable excuse on the
working day preceding or following a day observed as a holiday pursuant to this clause, is not entitled to payment for that
holiday.

19. WORK CONDITIONS
(1) Work Clothing

On engagement the Company will supply each employee with three (3) sets of work clothing and one (1) set of safety
footwear appropriate to the work location in which the employee is engaged.
Replacement sets of clothing and footwear thereafter will be available from the Company on production of evidence of fair
wear and tear.
The laundering and repair of clothing is the responsibility of the employee.

(2) Crib Places
(a) Surface

When the number of employees employed exceeds ten (10) the Company will provide a fit and proper crib room.
The Company shall furnish crib rooms with seats and tables, a vermin proof and ventilated cupboard for crib
storage and supply boiling water at meal times.

(b) Underground
The Company will provide suitable crib rooms underground where employees can eat their meals. The location
and number of crib rooms will be negotiated between mine management and employees on an ‘as required’ basis,
however generally the intent will be to provide crib rooms within reasonable distance of all current work areas.
Mine management will ensure that these crib rooms at the mine are—
(i) maintained in a clean and dry condition
(ii) well ventilated
 (iii) have adequate seating, tables, hand washing and refuse disposal facilities
 (iv) fitted with other facilities such as refrigerators, food warmers and hot water urns as deemed appropriate

for each individual crib room.
Mine management will ensure refuse removal and disposal from the mine.

(3) Protective Clothing
Employees in very wet places shall be provided with suitable protective clothing and footwear.
Rubber gloves will be provided for employees handling cyanide, xanthates, corrosive acids or similarly harmful materials.
Suitable protective clothing shall be provided for employees coming into contact with quick lime, corrosive acids, hot slag
or similarly harmful materials.
Employees working in all milling operations and in all other areas of high noise and/or danger to eyes will be provided with
ear protection and safety glasses.
Employees will wear all protective clothing and footwear in the circumstances and for the purpose for which it is provided
at all times.

20. REDUNDANCY
The Company will make every effort to avoid the need to make employees redundant. However, if the Company can not make
alternative arrangements and it becomes necessary to make redundant any employee, the following provisions will apply.
(1) Definitions

(a) “Redundancy” arises where a job performed by an employee of the Company becomes surplus to requirements.
An employee will be considered to have been made redundant when his/her employment is terminated for
reasons arising out of—

(i) technological change;
(ii) a takeover or a merger;
(iii) reorganisation of work practices;
(iv) reorganisation of the Company’s production process; or
(v) closure of any part of any of the Company’s operations.

(b) “Employee” will, for the purpose of the redundancy agreement, include only those employed under a permanent
full-time or part-time contract of employment.
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(2) Transfer To A Position Elsewhere In The Company
Following notification of redundancy, the Company will make every effort to find alternative employment within the scope
of the employee’s present classification.
An employee will not be considered to have been made redundant if an employee is transferred or offered to be transferred
to another similar position or occupation (to that in which the employee was engaged at the date of transfer or offer of
transfer) within the Company’s Kalgoorlie-Boulder operations.

(3) Redeployment To An Alternative Position In The Company
(a) Upon mutual agreement between the Company and the employee, the Company may retrain the employee in

another classification of work relevant to the Company’s operations.
(b) An employee who receives notice of redundancy will not be considered to have been made redundant if, during

the notice period, the Company redeploys or offers to redeploy that employee to an alternative position or
occupation.

(c) An employee who is subject to and has received notice of redundancy may elect to terminate his/her employment
regardless of a Company offer to be redeployed.

(d) An employee who accepts redeployment may, within a three (3) month period in the new position, elect to
terminate his/her employment in accord with the original notice of redundancy.

(e) Where employees are offered and accept redeployment to an alternative classification to that they were employed
in, prior to announcement of the redundancy programme, then these employees may apply for future vacancies in
their chosen classification as they arise.

(4) Notice Of Redundancy
(a) Unions

Whenever it becomes necessary for the Company to make employees redundant, the Company will give written
notice of its intention to do so to the Union(s) concerned.
Such notification will state the reason for the intended action and the number and classification of employees
likely to be involved.
The minimum period of such notice will be one (1) month before termination notices are issued to individuals.

(b) Employees
The Company will give each employee to be declared redundant one (1) months notice of termination.
Subject to notice required under Clause 8. - Contract of Employment of this award, and otherwise with the
consent of the Company, the employee may elect to terminate at any time during the notice period and the
redundancy payments will apply.
The Company may, however, request personnel involved in essential services to remain throughout the notice
period.

(5) Selection Of Employees Subject To Redundancy
In the event of surplus employees remaining, after all alternative employment opportunities within the Company have been
exhausted, the Company will reduce employee numbers by—
(a) Calling for and considering volunteers from employees in the affected classifications, as appropriate; or
(b) Allowing an employee who would otherwise be declared redundant to obtain the position of an employee who

elects to leave the Company, where the first mentioned employee has the necessary skills and qualifications to
carry out the position becoming vacant.
In the event of the above procedures not fulfilling the Company’s requirements to reduce employee numbers, the
remaining redundancies will be determined after full consideration by the Company of each employee’s
employment record, including such factors as—
(i) qualifications and other expertise;
(ii) attendance record;
(iii) suitability for other employment; and
(iv) length of service.
All factors being equal, the “last on first off” principle will then apply.

(6) Redundancy Grievances
Should it be considered by an employee that he/she has been unfairly treated by being selected for redundancy, the
employee or Union will advise the Company to that effect within five (5) working days from the day redundancy notices
were issued.
The Company will then discuss the circumstances of the redundancy with the Union and, in the event of disagreement, the
Western Australian Industrial Relations Commission will be advised within two (2) weeks of the day upon which the notice
was issued.
Where the Company is advised by a Union that it believes a worker has been unfairly treated and agreement is reached
between the Company and the Union, or the Western Australian Industrial Relations Commission determines, the worker
will be reinstated in employment without loss of benefits and earnings.

(7) Redundancy Payments
Employees made redundant shall receive the following payments—
(a) In addition to the notice requirement in paragraph (4)(b), if the employee is less than

45 years of age, 4 weeks pay at the employee’s base rate.
If the employee is 45 years of age or older, 8 weeks pay at the employee’s base rate.

(b) For each year of service or part thereof pro rated on a complete month of service basis,
3 weeks pay at the employee’s base rate of pay. There will be no limit to the number of
weeks pay.
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(c) Payment of accrued and pro rated personal leave on departure at the base hourly rate as prescribed in subclause
10(4) of this award, plus 17.5% personal leave loading on pro rata personal leave to all employees other than
underground employees working under a system of payment by results. For these employees, accrued and pro
rata personal leave shall be paid at the average earnings of the employee over the last six (6) fortnightly periods.

(d) Payment of sick leave credits if applicable.
(e) Employees with service in excess of three (3) years will receive payment of Long Service Leave on a pro rata

basis. Contract employees will receive this payment based on average contract earnings.
(f) Employees will be reimbursed for either relocation expenses or retraining expenses up to $2,000.00 for

employees with dependants(s) and $1000.00 for employees without dependent(s). An employee must submit
proof of expenses (ie invoice or receipt) within twelve (12) calendar months of redundancy in order to receive
this benefit.

(8) General Procedure
The following procedure outlines the general steps to be followed covering redeployment, retraining and redundancy—
(a) The Company will advise all Unions of the forthcoming redundancies.
(b) A meeting between the parties will be held to discuss details of the redundancies.
(c) Employment opportunities will be identified internally and externally, including information from Centrelink,

Unions and Company vacancies.
(d) Counselling will be arranged for interested employees covering—

(i) Centrelink, skills possessed by employees, employee interests and aspirations, job market
opportunities, social security benefits and Centrelink assistance.

(ii) Financial counselling, superannuation and personal finances.
(iii) Union advice to members.

(e) Selection of employees for redeployment to internal vacancies.
(f) Development and implementation of retraining plans mutually agreed between the Company and individual

employees.
(g) Modify schedules regarding those employees subject to redundancy and advise all parties as appropriate.

The timing of notices to employees of redundancy will remain in accordance with subclause (4) hereof.
21. CONSULTATION ARRANGEMENTS

Consultative committees will be established by the parties appropriate to the size, structure and needs of the enterprise.
Committee composition will be approximately equal numbers of Company representatives and employee representatives but may
involve any KCGM employee who can contribute constructively to the matter under consideration.
Matters raised by the Committees consistent with Clause 6. - Aims of Award and Clause 7. - Principles of Award of this award,
may be processed through the consultative committee. Results of this consultative process will be communicated to KCGM
management.
Consultative arrangements covering Training are prescribed in subclause (1) of Clause 23. - Training of this award.

22. EMPLOYEE RELATIONS PRACTICES
(1) Resolution Of Disputes

(a) The parties agree that open communication is fundamental to sound employee relations. The resolution of
disputes procedure has been agreed by the parties to enable potential disputes to be resolved amicably, without
loss of wages or production. It is the desire of the parties to make strikes unnecessary and to limit stop work
meetings.
In the interest of sound employee relations, the most effective way to resolve problems including questions,
disputes or difficulties arising under this award, is to communicate and seek solutions at the level at which
problems occur.

(b) It is agreed that no industrial stoppages, bans or limitations will occur until the full extent and completion of the
resolution of disputes procedure which follows—
(i) An employee or group of employees will firstly refer any grievance to their supervisor who will

attempt to resolve the matter expeditiously, and within a mutually agreed time frame.
(ii) If the matter is not resolved, the supervisor will refer it to the site superintendent, and the employee(s)

to the employee representative and/or union official, and/or the site superintendent.
(iii) If the site superintendent is unable to resolve the dispute it will be referred to the relevant manager for

discussion and resolution.
(iv) If after referral at the operations manager stage, the matter remains unresolved, a three (3) working day

cooling off period shall apply. Either party will give the other notice of their intentions in writing
during the cooling off period.

(v) The dispute shall be referred to the Western Australian Industrial Relations Commission, provided that
the persons involved in the question, dispute or difficulty shall confer among themselves and make
reasonable attempts to resolve questions, disputes or difficulties before taking those matters to the
Commission.
At any stage either party may request the issues in dispute to be reduced to writing and, subsequently,
for the resolution of any matter to be committed to writing.

(2) Counselling Practice
Acts or omissions by employees which breach Company standards or rules will be subject to routine counselling. Without
limiting the process considered appropriate by site supervision, the following general practice will apply—
(a) The supervisor will counsel the employee, making clear to the employee—

(i) The behaviour which is unacceptable;
(ii) The reason the behaviour is unacceptable; and
(iii) The consequences if such behaviour is repeated.
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(b) In the event that unacceptable behaviour has been repeated or a breach of other standards or rules occurs, the
supervisor may again counsel the employee or take such other corrective action as necessary to prevent a
recurrence of the behaviour.

(c) Gross misconduct, serious neglect of duty or other acts or omissions of a serious nature will be dealt with in
accordance with subclause (3) hereof.

(3) Disciplinary Practice
(a) Where the discipline procedure is intended to be invoked the employee(s) concerned shall have the right to seek

assistance from another employee, a shop steward or Union.
(b) Disciplinary action may include written reprimands, suspension without pay, or termination of employment.

Other forms of disciplinary action relevant to the circumstances may be applied.
(c) A written warning shall describe the nature of the complaint or misconduct and the standards which are expected

of the employee. It shall also reflect the steps which have been agreed and which the Company believes are
required to ensure that no further re-occurrence of the complaint occurs. Where appropriate a review period shall
be determined, appropriate to the nature of the conduct complained of.
The employee shall be given the opportunity to sign the written warning, and to make comments regarding
acceptance or otherwise of the warning.

(d) If in the Company’s opinion dismissal is warranted, the Union, of which the employee is a member, shall be
advised of the Company’s decision to terminate.

(4) Employee Representatives
An employee who is elected to the position of employee representative (eg shop steward) shall be recognised by the
Company upon correct notification.
Where it is consistent with the spirit of this award, and where consistent with subclause (1) hereof, an employee
representative may, during working hours assist with the resolution of issues and attend meetings dealing with Company
issues authorised by the Company.
An employee representative shall be allowed reasonable access to Company communications where required for the
resolution of issues.
Employee facilities which have been provided shall not be withdrawn during the currency of this award.

23. TRAINING
The parties to this award recognise that in order to increase efficiency, productivity and international competitiveness of the
enterprise, a significant commitment to training and skill development is required. All parties commit themselves to—

• developing a highly skilled and flexible workforce; and
• providing employees with career opportunities where possible through appropriate training to acquire

additional skills.
It is incumbent on all employees to pursue the acquisition of these additional skills and to maintain their skills and competence to
the respective training standards required.
Training programmes shall be put in place which recognise—

• the current and future skill needs of the enterprise;
• the size, structure and nature of the operations of the enterprise;
• the need to develop skills relevant to the enterprise and employees of the Company covered by this award; and
• industrial relations and trade union training courses.

Employees can apply for and may attend training courses which are appropriate to the skills necessary to meet their perceived
training needs.
(1) Consultation

A joint consultative committee shall be established and will have a specific consultative role covering—
(a) The formulation of a training programme and availability of training courses and career opportunities to

employees based on the classification structure in this award;
(b) The dissemination of information on the training programme and availability of training courses and career

opportunities to employees;
(c) The recommending of individual employees for training and reclassification contingent upon such additional

training being required by the Company; and
(d) Monitoring and advising management and employees regarding the ongoing effectiveness of the training and the

Skills Training Code of Practice in achieving the mutual benefits of the classification structure for both
employees and the Company.

(2) Pay And Costs During Training
(a) Training During Rostered Working Hours

Where an employee undertakes training required by the Company according to its skills formation programme,
that training may be undertaken either on or off the job.
If the training is undertaken during rostered working hours, the employee concerned shall not suffer any loss of
pay.

(b) Training Outside of Rostered Working Hours
(i) Where training in areas specified by KCGM is mandatory, and is only available outside of rostered

working hours, due to circumstances beyond the Company’s control, employees shall be paid at
overtime rates for attendance at the course.

(ii) Where training specified by KCGM is not mandatory and is only available outside of rostered working
hours due to circumstances beyond the Company’s control, employees will be paid at the base rate for
the time spent attending such training courses.

 (iii) Employees shall obtain necessary approval from KCGM prior to commencing a course.
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(c) Reimbursement of Training Costs
Any costs directly associated with standard fees for prescribed courses and prescribed textbooks incurred with the
undertaking of training shall be reimbursed by the Company upon production of evidence of such expenditure.
Reimbursement shall be on an annual basis, subject to the presentation of reports of satisfactory progress.
Travel costs incurred by an employee undertaking training, which exceed those normally incurred in travelling to
and from work, may be reimbursed by the Company.

(3) Optional Training Opportunities
The Company, at its discretion, may allow training opportunities to employees in areas outside of the classification and
career structures in this award. The Company will not direct employees to attend such courses and it is voluntary for the
employee to do so.
This will be offered to individuals, who show potential for promotion into positions outside the career structure, as career
development of their own choosing. Such training may fall outside of ordinary working hours, in which case will only be
paid ordinary hourly rates should an employee choose to attend.

Appendix 1
SKILLS & TRAINING CODE OF PRACTICE

1. PURPOSE
The Skills & Training Code of Practice is intended to provide practical guide-lines at enterprise level and must be used in
conjunction with the KCGM Award. It is expected that this code of practice will be amended and expanded, as needs arise,
for the adoption of preferred methods in handling issues.

2. TRAINING
In conjunction with the respective Training Committees, the Company will develop a training programme consistent with
the requirements of the KCGM Award.
A separate Training Committee shall be established for the Mt Charlotte operation and the Mineral Processing department.
Each committee shall consist of a superintendent, training officer and two site union representatives.

3. OCCUPATIONAL HEALTH & SAFETY SKILLS & TRAINING
Occupational Health and Safety Skills are considered basic duties of care by the Parties and will not influence
classification determination. Training to impart such skills will be provided as required to ensure high occupational health
and safety standards and practices in the Company.

4. CLASSIFICATION DEFINITIONS
4.1.1 The following definitions outline the skills and training standards and broad areas of work associated with the

classifications outlined in the KCGM Award.
The definitions recognise national standards (existing and future) set by the National Training Board and other
standards recognised and accredited in Western Australia by the state training authority.
In the absence of external standards, the Training Committees will define and recommend standards to
management.

4.1.2 Classifications are based on the progressive acquisition of skills and form the career path which determines the
pay rate structure.
Where external standards exist, the state training authority and accredited training providers will be utilised, as
required, to determine the appropriate credits or exemptions which will be given for training already completed,
or experience and skills already obtained.
Where external standards do not exist, the provisions of this code of practice will apply.

4.1.3 Reclassification on the basis of competencies obtained through means other than training accredited by the state
training authority will be subject to the testing and competency standards set down and recognised in Western
Australia by the state training authority.
Where such standards do not exist, KCGM testing and competency standards will apply as agreed by the
Training Committees.
The following information defines the typical work and skills associated with the primary work functions and
skills streams commonly understood through the organisation of work in KCGM. This presentation should be
viewed—
4.1.3.1 as primary specialisations useful for understanding the deployment of employees and does

not denote in any way a restriction to employees performing work outside these skill
streams which is peripheral and incidental to their work and within their competence.

4.1.3.2 as categories of skills an employee possesses which are relevant to the deployment of
employees, classification determination and the description and recording of skills.

4.2 UNDERGROUND MINERS
The following grades outline the general range of Underground Mining skills associated with each grade as indicated in the
classification structure. Specific definitions of these discrete areas of skill may be seen in the following documents which
are deemed part of the Skills & Training Code of Practice—
• Piece rate agreements,
• Underground Mining Standards,
• Training and certification manuals.

GENERAL DEFINITION
Shall mean an employee engaged primarily on work in the underground mining operation undertaking tasks which the
employee is competent and trained to perform effectively, efficiently and safely.
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Underground Miners will be required to carry out machinery repair tasks requiring the use of hand tools for the
performance of mechanical functions. Such employees will be permitted to perform such tasks to their level of
competence and training and where it is safe to do so. Ordinarily a Miner will be expected to perform tasks competently
to the standard of an Engineering Employee Level II - C12 (ie trade assistant level).

GRADE RANGE OF SKILLS
Underground Miner Grade 1 Labourer

Sampler
Surface Toolie
Surface Cleaner
Lamp Room Attendant

Underground Miner Grade 2 Braceman
Platman
Underground Crusher Operator
Skipman
Popperman
Hoist Driver
Elphbus Driver
Service Loader Operator
Sanitary Man

Underground Miner Grade 3 Construction
Mechanical Popperman
Cable Bolt Operator
Grader Operator
Development Powder Monkey
Stope Powder Monkey (S/R)
Stope Powder Monkey

Underground Miner Grade 4 Development Diesel Loader Operator
Diesel Truck Operator
Machine Miner
Long Hole Driller
Mechanical Rock Bolter Operator

Underground Miner Grade 5 Production Diesel Loader Operator
Hydraulic Jumbo Operator

4.3 PROCESS OPERATORS
GENERAL DEFINITION
Shall mean an employee classified as such and who is engaged primarily on mineral processing work in the
Company’s Processing Plants.
Subject to specific definitions, Grades are determined by employees acquiring the skills to competently operate
functional areas of the respective processing plants.
Due to the diversity in size and technology of the Company’s ore processing plants, detailed task requirements
vary from plant to plant. Work and training requirements for each plant are consequently contained in operator
training and skills manuals at each site which are deemed part of the Skills & Training Code of Practice.
The Company’s Ore Processing Plants include the following functional areas—
• Crushing
• Grinding
• Roasting
• Flotation (may include filtration)
• Leaching (may include CIL or CIP)
• Services (may include reagents, tailings dam, concentrate transfer, bore line and other such services)

Included in all Process Operator classifications will be the requirement to—
4.3.1 Carry out machinery repair tasks requiring the use of hand tools for the performance of mechanical

functions. Such employees will be permitted to perform such tasks to their level of competence and
training and where it is safe to do so. Ordinarily an Operator will be expected to perform tasks
competently to the standard of an Engineering Employee Level II - C12 (ie trade assistant level).

4.3.2 Operate trucks and mobile plant and other equipment in the course of carrying out the work of the
classification.
Where the concept of skills as defined by, for example “Plant Areas”, is not considered by the
Company to be appropriate for a particular plant operation, the Company will exercise its discretion
to establish classifications on an alternative basis. This will be undertaken with the involvement of the
Training Committee.
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GRADE SKILLS
Process Operator Grade 1 Shall mean a Trainee Operator who has yet to qualify as competent to operate a

minimum of one area of an Ore Processing Plant.
Process Operator Grade 2 Shall mean an Operator able to competently operate a minimum of one section of

an Ore Processing Plant. Such an operator should be in training to
operate a further area of the plant.

Process Operator Grade 3 Shall mean an operator able to competently operate a minimum of two sections of
an Ore Processing Plant. Such an operator should be in training to
operate a further area of the plant.

Process Operator Grade 4 Shall mean an operator able to competently operate a minimum of three sections
of an Ore Processing Plant. Such an operator should be in training to
operate the remaining areas of the plant.

Process Operator Grade 5 Shall mean an operator able to competently operate four sections of the Ore
Processing Plant in which the Operator is engaged and will be trained to
operate any remaining sections.
In addition, but at the Company’s discretion, a Process Operator Grade
5 may be offered training in the areas of communication, supervision,
teamwork, training and interpersonal skills.
[At process plants where there are less than four sections, an employee
may be classified as a Process Operator Grade 5 once the employee
can competently operate all sections to the prescribed standard.]

Process Operator Grade 6 Promotion to and maintenance in the position of Process Operator Grade 6 is at
the sole discretion of the Company as are the duties so allocated.
A Process Operator Grade 6 will mean an operator
who demonstrates—
(a) a knowledge of the working environment and company,

supervisory ability, ability to work without direct supervision,
communication skills, teamwork and training ability; and/or

(b) is competent to undertake all functions of the Plant; and/or
(c) assists and coordinates the work of other operators and

exercises limited discretion in making decisions, the conduct
and allocation of work and safety matters.

4.4 SURFACE OPERATOR
GENERAL DEFINITION
Surface Operator will mean an employee who is engaged on work in or in connection with KCGM’s surface
operations. Detailed task requirements are site specific. Surface Operators are employed within the
Environmental (Revegetation), Support Services (Gardening) and Engineering and Site Services (Borefields)
departments.

GRADE SKILLS
Surface Operator Grade 1 Will mean an employee carrying out labouring, cleaning functions, or

basic revegetation functions.
Surface Operator Grade 2 Will mean an employee competent to carry out more advanced

revegetation or other comparable duties.
Surface Operator Grade 3 Will mean an employee competent to carry out all of the duties

associated with a designated job function, for example, site
and town gardening and revegetation.

Surface Operator Grade 4 Will mean an employee competent to carry out all task associated with
the area in which the employee is engaged; and
(a) assists and coordinates the work of other operators;
(b) exercises limited discretion in making decisions,

conduct of work and safety matters; and
(c) works with minimal supervision.

Included in all Surface Operator classifications will be the requirement to—
4.4.1 carry out minor servicing and repair tasks requiring the use of hand tools for the performance of

mechanical functions. Such employees will be permitted to perform such tasks to their level of
competence and training and where it is safe to do so. Ordinarily an Operator will be expected to
perform tasks competently to the standard of an Engineering Employee Level II - C12 (ie trade
assistant level).

4.4.2 operate trucks and mobile plant and other equipment in the course of carrying out the work of the
classification.

4.5 ENGINEERING MAINTENANCE CLASSIFICATIONS
Engineering maintenance employees are those engaged primarily on work in connection with the maintenance
of plant in KCGM operations and who is competent to perform such work according to the following and future
standards recognised by the state training authority.
In addition, engineering maintenance employees will engage in the operation of fixed and mobile plant, within
their competence, in the normal course of their duties.
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DEFINITIONS
Classification Title Min. Training Requirement
Engineering Tradesperson Post Trade Certificate or  9 Modules
Special Class - Level II Formal Equivalent
[C7]
Engineering Tradesperson Completion of 66% of  6 Modules
Special Class - Level I qualification for ETSC Level 11
[C8]
Engineering Tradesperson Completion of 33% of 3 Modules
Level II qualification for ETSC
[C9] Level 11
Engineering Tradesperson Trade Certificate or 24 Modules
Level I Engineering Production
[C10] Certificate III
Engineering Employee - Engineering Production

Certificate II 16 Modules
Level III
[C11]
Engineering Employee - Engineering Production
Level II Certificate 8 Modules
[C12]
Engineering Employee
Level I
[C13]

ENGINEERING EMPLOYEE - LEVEL I - [C13]
An employee at this level performs-
(1) work under direct supervision.
(2) understands and undertakes basic quality control procedures including the ability to recognise basic faults and

deviations.
(3) understands and uses engineering maintenance procedures.
Indicative of the set of tasks an employee at this level may perform are—
• Assembles components using basic written, spoken and/or diagrammatic instructions.
• Basic soldering or butt and spot welding skills or cutting scrap with oxyacetylene blow pipe.
• Uses selected hand tools.
• Cleans boilers.
• Maintains simple records.
• Uses hand trolleys and fork lifts.
• Assists in the provision of on-the-job training in conjunction with tradespersons and supervisor/trainers.

ENGINEERING EMPLOYEE - LEVEL II - [C12]
An Engineering Employee - Level II has completed an Engineering Certificate I or equivalent training to enable
performance of work within the scope of this Level.
(1) Is responsible for the quality of own work, subject to routine supervision.
(2) Works under routine supervision, either individually or in a team environment.
(3) Exercises discretion within this level of skills and training.
Indicative of the set of tasks which an employee at this Level may perform are the following—

* Assembles and installs pipework not involving trade skills.
* Operates engineering machines and equipment which requires exercising skills and knowledge.

Non-trade engineering skills.
• Basic tracing and sketching skills.
• Basic keyboard skills.
• Advanced soldering techniques.
• Operation of mobile equipment, including forklifts, hand trolleys, pallet trucks, overhead cranes and winch operation relating to engineeri
• Ability to measure accurately.
• Assists one or more tradespersons.
• Welding which requires the exercise of knowledge and skills.
• Assists in the provision of on-the-job training in conjunction with tradespersons and supervisor/trainers.
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ENGINEERING EMPLOYEE - LEVEL III - [C11]
An Engineering Employee - Level III has completed an Engineering Certificate II or equivalent training so as to enable
the employee to perform work within the scope of this Level.
At this Level an employee performs work above and beyond the skills of an employee at Level II and to the level of
training—
(1) Works from complex instructions and procedures.
(2) Assists in the provision of on-the-job training to a limited degree.
(3) Co-ordinates work in a team environment or work individually under general supervision.
(4) Is responsible for assuming the quality of his/her own work.
Indicative of the set of tasks which an employee at this level may perform are the following—
• Uses precision measuring instruments.
• Machine setting, loading and operation.
•  Use of tools and equipment within the scope of (basic non-trades) maintenance.
•  Computer operation at a level higher than that of an employee at Level I level.
• Intermediate keyboard skills.
• Basic engineering and fault-finding skills.
• Basic quality checks on the work of others.
• Operation of a wider range of mobile equipment relating to engineering maintenance than in Level I including the

possession of the necessary statutory licenses and/or certificates.
• Has a knowledge of Kalgoorlie Consolidated Gold Mines Pty Ltd operations as it relates to production processes.
• Assists in the provision of on-the-job training in conjunction with tradespersons and supervisor/trainers.

ENGINEERING TRADESPERSON - LEVEL 1 - [C10]
An Engineering Tradesperson - Level I holds a Trade Certificate or a Tradesperson’s Rights Certificate as an—
Engineering Tradesperson (Electrical) - Level I; or
Engineering Tradesperson (Mechanical) - Level I; or
Engineering Tradesperson (Fabrication) - Level I
and is able to exercise the skills and knowledge of that trade.
An Engineering Tradesperson - Level I works above and beyond an employee at Engineering Employee Level III and to
this level of training —
(1) Understands and applies quality control techniques.
(2) Exercises good interpersonal and communication skills.
(3) Exercises keyboard skills at a level higher than Engineering Employee Level III.
(4) Exercises discretion within the scope of this grade.
(5) Performs work under limited supervision, either individually or in a team environment.
(6) Operates all lifting equipment incidental to his/her work.
(7) Performs non-trade tasks incidental to their work.
(8) Performs work which, while primarily involving the skills of the employee’s trade, is incidental or peripheral to

the primary task and facilitates the completion of the whole task. Such incidental or peripheral work would not
require additional formal technical training.

ENGINEERING TRADESPERSON - LEVEL II - [C9]
An Engineering Tradesperson - Level II is an —
Engineering Tradesperson (Electrical) - Level II; or
Engineering Tradesperson (Mechanical) - Level II; or
Engineering Tradesperson (Fabrication) - Level II
who has completed the following training requirement —
33% of the modules towards an appropriate Post Trade Certificate or the equivalent accredited qualification.
An Engineering Tradesperson - Level II works above and beyond a Tradesperson at Level I and to this level of training —
(1) Exercises the skills attained through satisfactory completion of the training prescribed for this classification.
(2) Exercises discretion within the scope of this grade.
(3) Works under general supervision, either individually or in a team environment.
(4) Understands and implements quality control techniques.
(5) Provides trade guidance and assistance as part of a work team.
(6) Exercises trade skills relevant to specific requirements of the enterprise at a level higher than Engineering

Tradesperson - Level I.
Tasks which an employee at this level may perform are subject to the employee having the appropriate Trade and Post
Trade Training to enable the particular tasks to be performed.

ENGINEERING TRADESPERSON SPECIAL CLASS - LEVEL 1 - [C8]
A Special Class Engineering Tradesperson - Level I means an—
Engineering Tradesperson Special Class (Electrical) - Level I; or
Engineering Tradesperson Special Class (Mechanical) - Level I; or
Engineering Tradesperson Special Class (Fabrication) - Level 1
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who has completed the following training requirements —
66% of the modules towards an appropriate Post Trade Certificate or the equivalent accredited qualification.
An Engineering Tradesperson Special Class - Level I works above and beyond a Tradesperson at Level II and to this level
of training—
 (1) Exercises the skills attained through satisfactory completion of the training prescribed for this classification.
(2) Provides trade guidance and assistance as part of a work team.
(3) Assists in the provision of training in conjunction with supervisors and trainers.
(4) Understands and implements quality control techniques.
(5) Works under limited supervision, either individually or in a team environment.
The following set of tasks are indicative of what an employee at this Level may perform, subject to the employee having the
appropriate Trade and Post Trade Training to enable the particular tasks to be performed —
_ Exercises high precision trade skills using various materials and/or specialised techniques.
_ Performs operations on a CAD/CAM (Computer Aided Drafting/Computing Aided Manufacturing) terminal in

the performance of routine modifications to NC/CNC (Numerical Control/Computer Numeric Control)
programme.

_ Installs, repairs, maintains, tests, modifies, commissions and/or fault-finds complex machinery and equipment
which utilises hydraulic and/or pneumatic principles and, in the course of such work, reads and understands
hydraulic and pneumatic circuitry which controls fluid power systems.

_ Works on complex or intricate circuitry which involves examining, diagnosing and modifying systems comprising
interconnected circuits.

ENGINEERING TRADESPERSON SPECIAL CLASS - LEVEL II - [C7]
An Engineering Tradesperson Special Class - Level II means an—
Engineering Tradesperson Special Class (Electrical) - Level II; or
Engineering Tradesperson Special Class (Mechanical) - Level II; or
Engineering Tradesperson Special Class (Fabrication) - Level II
who has completed the following training requirement —
an appropriate Post Trade Certificate or the equivalent accredited qualification.
An Engineering Tradesperson Special Class - Level II works above and beyond a Tradesperson at Special Class Level I and
to this level of training—
(1) Exercises the skills attained through satisfactory completion of the training prescribed for this classification.
(2) Is able to provide trade guidance and assistance as part of a work team.
(3) Provides training in conjunction with supervisors and trainers.
(4) Understands and implements quality control techniques.
(5) Works under limited supervision, either individually or in a team environment.
The following set of tasks are indicative of what an employee at this Level may perform, subject to the employee having the
appropriate Trade and Post Trade Training to enable the particular tasks to be performed —
_ Works on machines or equipment which utilise complex mechanical, hydraulic and/or pneumatic circuitry and

controls, or a combination thereof.
_ Works on machinery or equipment which utilises complex electrical/electronic circuitry and controls.
_ Works on instruments which make up a complex control system which utilises some combination of electrical,

electronic, mechanical or fluid power principles.
_ Applies advanced computer numerical control techniques in machining or cutting or welding or fabrication.
_ Exercises intermediate CAD/CAM skills in the performance of routine modifications to programmes.
_ Works on complex or intricate interconnected electrical circuits at a Level above C8.
_ Works on complex radio/communication equipment.

NB : The Post Trade Certificate referred to in this definition is not directly comparable with existing post-
grade qualifications and the possession of such qualifications does not itself justify classification of a tradesperson
to this Level.

5.0 CLASSIFICATION SETTING
With the establishment of external skill standards in the future the following sections will be subject to change to incorporate
standards or guidelines issued from time to time by the state training authority or the relevant industry education and training
council.
Interim procedures guiding classification matters are as follows—

5.1 MINE, SURFACE & PROCESS OPERATOR CLASSIFICATIONS
Upon engagement, Operators will be classified according to the grade of work for which they are engaged
primarily to perform.
Employees are classified according to their competence to perform a wide variety of operating tasks required by
KCGM classifications.
The demonstration of competence, indicated by oral, written and/or practical execution of tasks, will be a
primary determinant of employee classification.
Employees will be classified in a higher grade where that employee has been trained and/or has met the
assessment and competence criteria established for the higher grade. Such re-classification will only be made
where the employee is trained and/or is capable of performing the relevant duties of the higher grade to the
required standard and continues to maintain that standard.



83 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 261

The assessment of employees will be carried out by an officer nominated by the Company and will normally be
either the site Superintendent, his/her delegate and/or may be an employee suitably qualified in that calling.
The reclassification procedure set out in Clause 5.3 will otherwise apply.

5.2 ENGINEERING MAINTENANCE CLASSIFICATIONS
Engineering maintenance employees will be selected and classified in the grade for which they are engaged to
work.
Employees will be classified according to their competence to perform the wide variety of tasks required by the
Company for the work to be undertaken.
The demonstration of competence will be the primary determinant of an employee’s classification.
The reclassification procedure set out in Clause 5.3 will otherwise apply.

5.3 RECLASSIFICATION TO A HIGHER GRADE
Promotion to a higher grade must be recommended by the employee’s immediate supervisor.
This recommendation will be based on the observed performance of the employee competently carrying out all
primary and incidental duties required to effectively operate in the relevant function according to the classification
structure.
Subject to the foregoing the following method of reclassification will be used —
5.3.1 At such time as an employee believes he/she can competently perform the duties at the standard

required, in operating an area of plant, etc, a request (preferably written) to be assessed may be lodged
with the Employee Relations Department with the relevant Site Superintendent.
In the case of engineering maintenance employees, assessment will occur at TAFE or by some other
accredited training provider.

5.3.2 The non-maintenance employees must pass the appropriate section written/oral and practical
assessments to prove their competency, as per the Process Operator Training Programme.

5.3.3 All employees must satisfactorily demonstrate operational competence in his operational area, in a
practical test situation or via on-the-job performance, and a high level of ability to work safely.

5.3.4 Promotion to the top grade in a stream may be subject to an interview and assessment by a
Superintendent according to the non-technical skills required for the Grade.

5.3.5 While demonstrated competence will remain as the primary determinant for classification purposes, it
is anticipated that employees in process operations will require between 20 and 40 shifts of on the
job experience before adequate operational competence is achieved.

5.4 PROCESS OPERATORS - INTERNAL TRANSFERS
It is recognised that different mineral processing plants in the KCGM operations vary with regard to technology
and operating practice and therefore the skills required by employees. Where inter-plant transfers occur a
transitional training period is thus required including Safety induction. To this end the following procedure
applies—
5.4.1 An employee transferring between processing plants, but within the same classification group, for

example Plant A to Plant B, will retain his/her current classification initially for a period of 3 months.
5.4.2 Prior to being transferred, the employee will be advised of the training programme he/she will

undergo to achieve operational competence in the new work area. The employee’s immediate
supervisor will organise and implement the training programme within the three month period.

5.4.3 An employee who does not achieve the required standard of pass in the examination at the conclusion
of the training programme referred to in paragraph (ii) above may on the recommendation of the
trainer or the testing officer and at the discretion of the Company be provided with appropriate
retraining.

5.4.4 Where employee referred to in paragraph (iii) above is undergoing retraining he/she will be
reclassified to the next lower classification grade until the required level of competence is achieved.

5.4.5 The reclassification procedure, set out in Clause 5.3 will otherwise apply.
5.5 CLASSIFICATION AND SKILLS MAINTENANCE

It is recognised that skills and performance are subject to deterioration over time due to lack of use and other
factors. The following practice is aimed at maintaining competent performance.
Skill maintenance is acknowledged as a mutual responsibility for both the Company and employees to avoid
skill erosion.
5.5.1 To optimise the benefits from skills training, it is desirable that employees be given the opportunity to

put acquired skills into practice on related activities.
5.5.2 Each employee will be rostered to perform work related to the activities in which he/she has been

assessed as competent. This is a necessary pre-requisite to the retention of skill levels.
5.5.3 An employee who has not had work experience on activities in which he/she is qualified for a period

exceeding six months may seek, or may be required by the Company to undertake, relevant refresher
training in one or more of the module components which make up the training programme or
supervised experience in respect of that activity.

5.5.4 An employee who refuses to undergo refresher training or to perform work required for the purpose
of skills retention may be reclassified to a lower classification grade.

5.5.5 The employee may undergo an on-the-job practical assessment to establish his competence and
whether specific module and/or on the job retraining is required.

5.5.6 Where the employee is unable to pass the practical on-the-job test and is undergoing remedial training
he may be reclassified to a lower classification grade until he is able to be passed out on the specific
training module(s) and is able to demonstrate operational competence in carrying out the work of the
grade from which he was reclassified.
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5.5.7 The rostering and allocation of work to employees will have regard for the following criteria —
5.5.7.1 the most effective utilisation of available skilled manpower resources;
5.5.7.2 effective utilisation of each employee on any of the activities in which he is

competent;
5.5.7.3 progression opportunity from one level to another;
5.5.7.4 equitable allocation of work between employees of similar task attainment;
5.5.7.5 planning to allow acquisition of additional skills by training;
5.5.7.6 the need to ensure exposure to work activity related to all of the skills held by an

employee for the specific purpose of skill retention.
5.6 CLASSIFICATION GRIEVANCES
Any grievances arising from classification will be handled by the relevant Training Committee. If not resolved at the local
level, it will be referred to the Employee Relations Superintendent in conjunction with the relevant union for resolution with
the company.

Appendix 2
Manning After December                                                                                                                      
The roster chosen for the phase 2 post 11 December is as follows—
• 5 day week
• 10 hour days
• 2 crews - week of days followed by a week of nights
There are several reasons for the use of this roster. It was considered that with the small crew numbers and the closure issues a
10 hour day was the optimum for continuing the high safety standards set pre closure. Inherently linked to maintaining the high
safety standards is the morale of the workforce, which would be negatively impacted upon if the 12 hour days were continued.
In addition, the mine reserves and planned cost structure cannot support continuing of the current roster. Current production levels
could not be achieved mining reserves remaining, thus a lower target has been set and the manning, equipment and cost levels
worked out from the target production.
Shift Hours
Mining Day Shift 7.30am to 5.30pm Night Shift 5.30pm to 3.30am

Maintenance Day Shift 7.00am to 5.00pm Night
Shift 5.00pm to 3.00am

Crib Breaks Day Shift 12.00 Noon to 12.20pm Night Shift10.00pm to 10.20pm
We propose a flat rate for ease of calculating pays as calculated below—

Forecast manning levels whilst mining red dirt
Current Piece Work Total Proposed
Base Rate Rate (06/08) Flat Rate

Loader Operators 3 Per Crew Total 6 29.02 3.47 32.49 32.50
Truck Operators 3 Per Crew Total 6 26.11 3.13 29.24 29.25
Popperman 1 Per Crew Total 2 26.37 3.20 29.57 29.60
Stope C/Up 1 Per Crew Total 2 28.82 4.05 32.87 32.90
Service Crew 3 Total 3 18.94 6.27 25.21 27.50
Mining Total 19
Leading Hand C7 1 Total 1 23.40 2.5 25.90 28.50
Fitters C8 2 Per Crew Total 4 22.40 2.5 24.90 27.50
Electrician C8 1 1 23.40 2.5 24.90 28.50
Maintenance Total 6

Forecast manning levels whilst salvage only (1x10hr shift)
Service Crew 3 Per Crew Total 3 18.94 6.27 25.21 27.50
All redundancies will be calculated on the August 20th 2001 rate.
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PUBLIC SERVICE ARBITRATOR—Awards/Agreements—
Variation of—

2003 WAIRC 07621
CLERKS (PUBLIC AUTHORITIES) AWARD 1987

No. PSAA 7A of 1987
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES WESTERN AUSTRALIAN EGG MARKETING BOARD AND OTHERS, APPLICANTS

v.

AUSTRALIAN MUNICIPAL, ADMINISTRATIVE, CLERICAL AND SERVICES UNION OF
EMPLOYEES, W.A. CLERICAL AND ADMINISTRATIVE BRANCH, RESPONDENT

CORAM COMMISSIONER P E SCOTT

DATE OF ORDER TUESDAY, 4 FEBRUARY 2003

FILE NO. P 53 OF 2002

CITATION NO. 2003 WAIRC 07621
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________

Order
HAVING heard Mr R de Blank on behalf of the applicant and Mr P Hartley on behalf of the respondent, and by consent, the Public
Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders—

THAT the Clerks (Public Authorities) Award 1987 (No. PSAA 7A of 1987) be varied in accordance with the following
Schedule and that such variation shall have effect from the beginning of the first pay period commencing on or after the 3rd

day of February 2003.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner,
Public Service Arbitrator.

_________

SCHEDULE
1. Schedule A – Salaried and Salary Ranges: Delete this schedule and insert the following in lieu thereof—
(1) Annual salaries applicable to officers covered by this Award.

Level Salary
Per Annum

$

Arbitrated Safety Net
Adjustment

$

Total Salary
Per Annum

$

LEVEL 1

Under 17 years 10445 2839.00 13284.00
17 years 12207 3317.00 15524.00
18 years 14238 3870.00 18108.00
19 years 16481 4481.00 20962.00
20 years 18507 5032.00 23539.00
1.1 20331 5528.00 25859.00
1.2 20983 5528.00 26511.00
1.3 21634 5528.00 27162.00
1.4 22281 5633.00 27914.00
1.5 22932 5633.00 28565.00
1.6 23583 5633.00 29216.00
1.7 24332 5529.00 29861.00
1.8 24850 5529.00 30379.00
1.9 25616 5529.00 31145.00

LEVEL 2

2.1 26533 5529.00 32062.00
2.2 27236 5529.00 32766.00
2.3 27975 5529.00 33504.00
2.4 28756 5529.00 34285.00
2.5 29573 5529.00 35102.00
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Level Salary
Per Annum

$

Arbitrated Safety Net
Adjustment

$

Total Salary
Per Annum

$

LEVEL 3
3.1 30696 5529.00 36225.00
3.2 31571 5529.00 37100.00
3.3 32473 5529.00 38002.00
3.4 33399 5529.00 38928.00

LEVEL 4
4.1 34669 5529.00 40198.00
4.2 35664 5424.00 41088.00
4.3 36688 5424.00 42112.00

LEVEL 5
5.1 38660 5424.00 44084.00
5.2 39993 5424.00 45417.00
5.3 41378 5424.00 46802.00
5.4 43597 5424.00 49021.00

(2) The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to
the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net adjustments.

(3) New salary rates resulting from State Wage Case decisions are calculated for those officers under the age of 21 years
employed at Level 1 by dividing the current junior total annual salary by the current Level 1.1 total annual salary and
multiplying the result by the new Level 1.1 total annual salary which includes the State Wage Case increase. The
following formula is to be applied—

Current junior rate x New Level 1.1 rate = New Junior rate
Current Level 1.1 rate

____________________

2003 WAIRC 07656
DAMPIER PORT AUTHORITY PORT OFFICERS AWARD 1989

No. PSA A2 of 1988
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN MARITIME OFFICERS UNION, APPLICANT
v.
DAMPIER PORT AUTHORITY, RESPONDENT

CORAM COMMISSIONER S J KENNER
DATE MONDAY, 10 FEBRUARY 2003
FILE NO/S. APPLICATION 1556 OF 2002
CITATION NO. 2003 WAIRC 07656
_________________________________________________________________________________________________________

Result Variation of Award
Representation
Applicant Mr B M George
Respondent No appearance on behalf of the respondent
_________________________________________________________________________________________________________

Order
HAVING heard Mr B M George on behalf of the applicant and there being no appearance on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders—

THAT the Dampier Port Authority Port Officers Award 1989 be varied in accordance with the following schedule and that
such variation shall have effect from 6 February 2003.

(Sgd.) S. J. KENNER,
[L.S.] Commissioner.
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SCHEDULE
1. Clause 5 – Definitions: Delete the definition of “Union” from this clause and insert the following in lieu

thereof—
“Union” means the Australian Maritime Officers Union, Western Area Union of Employees.

____________________

2003 WAIRC 07571
GOVERNMENT OFFICERS SALARIES, ALLOWANCES AND CONDITIONS

AWARD 1989
No. PSA A3 of 1989

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES THE COMMISSIONER OF MAIN ROADS WESTERN AUSTRALIA AND OTHERS,

APPLICANTS
v.
THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED,
RESPONDENT

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DATE OF ORDER THURSDAY, 30 JANUARY 2003
FILE NO. P 57 OF 2002
CITATION NO. 2003 WAIRC 07571
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________

Order
HAVING heard Ms K Morgan on behalf of the applicants and Mr M Sims on behalf of the respondent, and by consent, the Public
Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders—

THAT the Government Officers Salaries, Allowances and Conditions Award 1989 (No. PSAA 3 of 1989) be varied in
accordance with the following Schedule and that such variation shall have effect from the beginning of the first pay period
commencing on and from the 21st day of January 2003.

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner,

Public Service Arbitrator.
_________

SCHEDULE
1. Clause 6 – Definitions: Delete the definition of “part-time employment” of this clause and insert the following in

lieu thereof—
“part time employment” means regular and continuing employment of less than 37.5 hours per week.

2. Clause 9 – Part Time Employment: Delete this clause and insert the following in lieu thereof—
(1) (a) Each permanent part-time arrangement shall be confirmed by the employer in writing and should include the

following specifications—
 (i) the agreed period of the arrangement; and
(ii) the hours to be worked daily and weekly by the officer, including starting and finishing times, which

shall hereinafter be referred to as “ordinary working hours”.
(b) The employer shall give an officer one (1) month’s notice of any proposed variation to that officer’s ordinary

working hours, provided that the employer shall not vary the officer’s total weekly hours of duty without the
officer’s prior written consent, a copy of which shall be forwarded to the Association.

(c) Notwithstanding paragraph (b) of this subclause whenever agreement in writing is reached for a temporary
variation to an officer’s ordinary working hours—
(i) Time worked up to 7½ hours on any day is not to be regarded as overtime but an extension of the

contract hours for that day and should be paid at the normal rate of pay.
(ii) Additional days worked, up to a total of five days per week, are also regarded as an extension of the

contract and should be paid at the normal rate of pay.
(2) The provisions of Clause 18. - Overtime of this Award shall apply to all time worked outside the ordinary working hours

prescribed by paragraph (b) of subclause (1) of this clause unless an arrangement pursuant to paragraph (c) of subclause
(1) of this clause is in place.

(3) Nothing in this clause prevents the employer and the employee agreeing to other such arrangements as is approved by the
employer, in accordance with subclause (16)(4) of this Award.

(4) (a) An officer who is employed on a part-time basis shall be paid a proportion of the appropriate full-time salary
dependent upon time worked. The salary shall be calculated in accordance with the following formula—

Hours Worked Per Fortnight X Full-time Fortnightly Salary
75 1

(b) An officer shall be entitled to annual increments as prescribed in Clause 12. - Annual Increments of this Award.
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(5) Officers are entitled to the holidays prescribed in Clause 20. - Public Holidays without variation of the officer’s
fortnightly salary provided the holidays occur on a day which is normally worked.

(6) (a) An officer shall be granted leave in accordance with Clause 19. - Annual Leave of this award. Payment to an
officer proceeding on annual leave shall be calculated having regard for any variations to the officer’s ordinary
working hours during the accrual period. Payment in such instances shall be calculated as follows—
(i) Where accrued annual leave only is being taken, the ordinary hours worked by the officer over the

accrual period shall be averaged to achieve the average hours worked per fortnight. This average is
then applied to the following formula to achieve an average fortnightly rate of pay—

average fortnightly hours worked X appropriately fortnightly salary
75 1

(ii) Subject to paragraph (iv) of this subclause, annual leave taken entirely in advance shall be paid
according to the salary the officer would have received had the officer not proceeded on leave.

(iii) Subject to paragraph (iv) of this subclause, annual leave which combines both accrued and leave taken
in advance, shall be calculated as follows—
· the accrued portion of leave shall be paid at the rate achieved by averaging the hours worked

during the accrual period; and
· the portion of leave which is being taken in advance shall be paid according to the salary the

officer would have received had the officer not proceeded on leave.
(iv) Payment for annual leave taken in advance pursuant to paragraph (ii) and (iii) of this subclause, shall

be subject to financial reconciliation either at the end of the calendar year or when the officer ceases
employment to take account of any variations in the hours worked by the officer subsequent to the
officer proceeding on annual leave. This may require further payment by the Employer to the officer,
or repayment by the officer to the Department. In all instances the reconciliation should be based on
the appropriate fortnightly salary at the time the leave was taken.
An officer taking annual leave in advance shall be advised of the requirements of this section prior to
the officer proceeding on such leave.

(b) Part-time officers are entitled to travel concessions pursuant to subclause (7) of Clause 19. - Annual Leave on a
pro-rata basis according to the usual number of hours worked per week.

Travelling time shall be calculated on a pro-rata basis according to the number of hours normally worked.
(7) Credits provided in Clause 22. - Sick Leave shall accrue to the officer provided that where an officer is employed for less

than 75 hours per fortnight, the credits shall be pro rated according to the number of hours worked each fortnight.
Payment made for sick leave granted in respect of part-time service shall be calculated in accordance with the formula set
out in paragraph (a) of subclause (3) of this clause.

(8) An officer shall proceed on long service leave for 13 weeks after seven year’s permanent part-time or ten years temporary
part-time service. Payment made for long service leave granted to an officer in respect of such part-time service shall be
adjusted according to the hours worked by the officer during that part-time service, subject to the following—
(a) If an officer consistently worked on a part-time basis for a regular number of hours during the whole of the

officer’s qualifying service, the officer shall continue to be paid the salary determined on that basis during the
long service leave.

(b) If an officer has worked a varying number of weekly hours during the period of qualifying service, the payment
for long service leave granted in respect of part-time service should be calculated on a salary which bears to the
full-time salary of the position occupied by the officer when taking leave the same proportion that the hours
worked when employed part-time bears to the normal weekly hours of a full-time officer.

(9) Subject to Clauses 28. - Trade Union Training Leave and 29. - Leave for Training with the Defence Force Reserves, of
this Award, part-time officers shall receive the same entitlement as full-time officers, but payment shall only be made for
those hours that would normally have been worked but for the leave.

(10) Subject to Clause 26. - Short Leave, of this award, part-time officers are eligible for short leave on a pro-rata basis
calculated in accordance with the following formula—

Hours Worked Per Fortnight X 22.5 Hours
75 1

 (11) Subject to Clause 25. - Study Leave, of this award, part-time officers are entitled to study leave on the same basis as full-
time officers.

(12) (a) Where a full-time officer is permitted, at their initiative, to work part-time for a specified period no greater than
12 months, that officer has a right, upon written application to revert to full-time hours in that position, or a
position of equal classification, as soon as is deemed practicable by the employer, but no later than the expiry of
the agreed period.

(b) A full-time officer who is permitted at their initiative to work part-time for an unspecified period may apply to
revert to full-time hours in that position but only as soon as deemed practicable by the employer.
This should not prevent the transfer of said officer to another full-time position at a classification
commensurable to that of their previous full-time position.

(c) A part-time officer who was previously a full-time officer within the organisation who occupies a part-time
office which was the initiative of the employer and who desires to revert to full-time employment will be
required to seek promotion or transfer to a full-time position by—
 (i) application for advertised vacancies; and/or
(ii) by notification in writing to the employer of their desire to revert to full-time employment.

(13) The number or proportion of part-time officers employed in public authorities shall not exceed any number or proportion
that may be agreed in writing between the Civil Service Association and the Authority.
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3. Clause 25 – Study Leave: Delete this clause and insert the following in lieu thereof—
(1) Conditions for Granting Time Off
(a) An officer may be granted time off with pay for study purposes at the discretion of the employer.
(b) Part-time officers are entitled to study leave on the same basis as full time officers.
(c) Time off with pay may be granted up to a maximum of five hours per week including travelling time, where subjects of

approved courses are available during normal working hours, or where approved study by correspondence is undertaken.
(d) Officers who are obliged to attend educational institutions for compulsory block sessions, may be granted time

off with pay including travelling time up to the maximum annual amount allowed in subclause (1)(c) of this
clause.

(e) Officers shall be granted sufficient time off with pay to travel to and sit for the examinations of any approved
course of study.

(f) In every case the approval of time off to attend lectures and tutorials will be subject to—
(i) agency convenience;
(ii) the course being undertaken on a part-time basis;
(iii) officers undertaking an acceptable formal study load in their own time;
(iv) officers making satisfactory progress with their studies;
(v) the course being of value to the agency; and
(vi) the employer’s discretion when the course is only relevant to the officer’s career in the Service and

being of value to the State.
(g) A service agreement or bond will not be required.

(2) Payment of Fees
(a) Agencies are to meet the payment of higher education administrative charges for cadets and trainees who, as a

condition of their employment, are required to undertake studies at a University or College of Advanced
Education. Officers who of their own volition attend such institutions to gain higher qualifications will be
responsible for the payment of fees.

(b) This assistance does not include the cost of text books or Guild and Society fees.
(c) An officer who is required to repeat a full academic year of the course will be responsible for payment of the

higher education fees for that particular year.
(3) Approved Courses

(a) (i) First degree or associate diploma courses at a University within the state of Western Australia.
(ii) First degree or associate diploma courses at a college of advanced education.
(iii) Diploma courses at Technical and Further Education (TAFE).
(iv) Two year full time Certificate courses at TAFE.
(v) Courses recognised by the National Authority for the Accreditation of Translators and Interpreters

(NAATI) in a language relevant to the needs of the Public Sector.
(b) Except as outlined in subclause (3)(d) of this clause, officers are not eligible for study assistance if they already

possess one of the qualifications specified in subclause (3)(a)(i) and 3(a)(ii) of this clause.
(c) An officer who has completed a Diploma through TAFE is eligible for study assistance to undertake a degree

course at a university within the state of Western Australia or a college of advanced education. An officer who
has completed a two year full time Certificate through TAFE is eligible for study assistance to undertake a
Diploma course specified in subclause (3)(a)(iii) or a degree or associate diploma course specified in subclause
(3)(a)(i) or (3)(a)(ii) of this clause.

(d) Assistance towards additional qualifications including second or higher degrees may be granted in special cases,
at the discretion of the employer.

(4) (a) An acceptable part-time study load should be regarded as not less than five hours per week of formal tuition
with at least half of the total formal study commitment being undertaken in the officer’s own time, except in
special cases such as where the officer is in the final year of study and requires less time to complete the course,
or the officer is undertaking the recommended part-time year or stage and this does not entail five hours formal
study.

(b) A first degree or Associate Diploma course does not include the continuation of a degree or Associate Diploma
towards a higher post graduate qualification.

(c) In cases where officers are studying subjects which require fortnightly classes the weekly study load should be
calculated by averaging over two weeks the total fortnightly commitment.

(d) In agencies which are operating on flexi-time, time spent attending or travelling to or from formal classes for
approved courses between 8.15 am and 4.30 pm, less the usual lunch break, and for which “time off” would
usually be granted, is to be counted as credit time for the purpose of calculating total hours worked per week.

(e) Travelling time returning home after lectures or tutorials is to be calculated as the excess time taken to travel
home from such classes, compared with the time usually taken to travel home from the officer’s normal place of
work.

(f) An officer shall not be granted more than 5 hours time off with pay per week except in exceptional
circumstances where the employer may decide otherwise.

(g) Time off with pay for those who have failed a unit or units may be considered for one repeat year only.
(5) Subject to the provisions of subclause (6) of this clause, the employer may grant an officer full time study leave with pay

to undertake—
(a) post graduate degree studies at Australian or overseas tertiary education institutions; or
(b) study tours involving observations and/or investigations; or
(c) a combination of post graduate studies and study tour.
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(6) Applications for full time study leave with pay are to be considered on their merits and may be granted provided that the
following conditions are met—
(a) The course or a similar course is not available locally. Where the course of study is available locally,

applications are to be considered in accordance with the provisions of subclause (1) to (5) of this clause and the
Leave Without Pay provisions of this Award.

(b) It must be a highly specialised course with direct relevance to the officer’s profession.
(c) It must be highly relevant to the department’s corporate strategies and goals.
(d) The expertise or specialisation offered by the course of study should not already be available through other

officers employed within the department.
(e) If the applicant was previously granted study leave, studies must have been successfully completed at that time.

Where an officer is still under a bond, this does not preclude approval being granted to take further study leave
if all the necessary criteria are met.

(f) A fixed term contract officer may not be granted study leave with pay for any period beyond that officer’s
approved period of engagement.

(7) Full time study leave with pay may be approved for more than 12 months subject to a yearly review of satisfactory
performance.

(8) Where an outside award is granted and the studies to be undertaken are considered highly desirable by an agency,
financial assistance to the extent of the difference between the officer’s normal salary and the value of the Award may be
considered. Where no outside award is granted and where a request meets all the necessary criteria then part or full
payment of salary may be approved at the discretion of the employer.

(9) The employer supports recipients of coveted awards and fellowships by providing study leave with pay. Recipients
normally receive as part of the award or fellowship; return airfares, payment of fees, allowance for books, accommodation
or a contribution towards accommodation.

(10) Where recipients are in receipt of a living allowance, this amount should be deducted from the officer’s salary for that
period.

(11) Where the employer approves full time study leave with pay the actual salary contribution forms part of the agency’s
approved average staffing level funding allocation. Employers should bear this in mind if considering temporary relief.

(12) Where study leave with pay is approved and the employer also supports the payment of transit costs and/or an
accommodation allowance, the employer will gain approval for the transit and accommodation costs as required.

(13) Where officers travelling overseas at their own expense wish to participate in a study tour or convention whilst on tour,
study leave with pay may be approved by the employer together with some local transit and accommodation expenses
providing it meets the requirements of subclause (6) of this clause. Each case is to be considered on its merits.

(14) The period of full time study leave with pay is accepted as qualifying service for leave entitlements and other privileges
and conditions of service prescribed for officers under this Award.

____________________

2003 WAIRC 07566
GOVERNMENT OFFICERS SALARIES, ALLOWANCES AND CONDITIONS

AWARD 1989
No. PSA A3 of 1989

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES THE COMMISSIONER FOR MAIN ROADS AND OTHERS, APPLICANTS

v.
THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED,
RESPONDENT

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DATE OF ORDER THURSDAY, 30 JANUARY 2003
FILE NO. P 61 OF 2002
CITATION NO. 2003 WAIRC 07566
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________

Order
HAVING heard Ms K Morgan on behalf of the applicants and Mr M Sims on behalf of the respondent, and by consent, the Public
Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders—

THAT the Government Officers Salaries, Allowances and Conditions Award 1989 (No. PSAA 3 of 1989) be varied in
accordance with the following Schedule and that such variation shall have effect from the beginning of the first pay period
commencing on and from the 21st day of January 2003.

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner,

Public Service Arbitrator.
_________
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SCHEDULE
1. Clause 18 – Overtime: Delete subclause (3)(e) of this clause and insert the following in lieu thereof—

(e) No claim for payment of overtime or time off in lieu under the provisions of this clause shall be allowed in
respect of any day on which the additional time worked amounts to 30 minutes or less.

____________________

2003 WAIRC 07572
PUBLIC SERVICE AWARD 1992

No. PSA A4 of 1989
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE COMMISSIONER FOR ABORIGINAL PLANNING, DEPARTMENT OF INDIGENOUS
AFFAIRS AND OTHERS, APPLICANTS
v.
THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED,
RESPONDENT

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DATE OF ORDER THURSDAY, 30 JANUARY 2003
FILE NO. P 58 OF 2002
CITATION NO. 2003 WAIRC 07572
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________

Order
HAVING heard Ms K Morgan on behalf of the applicants and Mr M Sims on behalf of the respondent, and by consent, the Public
Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders—

THAT the Public Service Award 1992 (No. PSAA 4 of 1989) be varied in accordance with the following Schedule and that
such variation shall have effect from the beginning of the first pay period commencing on and from the 21st day of January
2003.

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner,

Public Service Arbitrator.
_________

SCHEDULE
1. Clause 9 – Part Time Employment:

A. Delete subclause (1)(a) of this clause and insert the following in lieu thereof—
(a) Permanent part-time employment is defined as regular and continuing employment of less than 37.5 hours per

week.
B. Immediately following subclause (3)(d)(iii) and before subclause (4) of this clause insert a new subclause

(3)(e) as follows—
(e) Nothing in this clause prevents the employer and the employee agreeing to other such arrangements as is

approved by the employer, in accordance with subclause (16)(2) of this Award.
2. Clause 25 – Study Leave: Delete this clause and insert the following in lieu thereof—
(1) Conditions for Granting Time Off

(a) An officer may be granted time off with pay for study purposes at the discretion of the employer.
(b) Part-time officers are entitled to study leave on the same basis as full time officers.
(c) Time off with pay may be granted up to a maximum of five hours per week including travelling time, where

subjects of approved courses are available during normal working hours, or where approved study by
correspondence is undertaken.

(d) Officers who are obliged to attend educational institutions for compulsory block sessions, may be granted time
off with pay including travelling time up to the maximum annual amount allowed in subclause (1)(c) of this
clause.

(e) Officers shall be granted sufficient time off with pay to travel to and sit for the examinations of any approved
course of study.

(f) In every case the approval of time off to attend lectures and tutorials will be subject to—
(i) agency convenience;
(ii) the course being undertaken on a part-time basis;
(iii) officers undertaking an acceptable formal study load in their own time;
(iv) officers making satisfactory progress with their studies;
(v) the course being of value to the agency; and
(vi) the employer’s discretion when the course is only relevant to the officer’s career in the Service and

being of value to the State.
(g) A service agreement or bond will not be required.
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(2) Payment of Fees
(a) Agencies are to meet the payment of higher education administrative charges for cadets and trainees who, as a

condition of their employment, are required to undertake studies at a University or College of Advanced
Education. Officers who of their own volition attend such institutions to gain higher qualifications will be
responsible for the payment of fees.

(b) This assistance does not include the cost of text books or Guild and Society fees.
(c) An officer who is required to repeat a full academic year of the course will be responsible for payment of the

higher education fees for that particular year.
(3) Approved Courses

(a) (i) First degree or associate diploma courses at a University within the state of Western Australia.
(ii) First degree or associate diploma courses at a college of advanced education.
(iii) Diploma courses at Technical and Further Education (TAFE).
(iv) Two year full time Certificate courses at TAFE.
(v) Courses recognised by the National Authority for the Accreditation of Translators and Interpreters

(NAATI) in a language relevant to the needs of the Public Sector.
(b) Except as outlined in subclause (3)(d) of this clause, officers are not eligible for study assistance if they already

possess one of the qualifications specified in subclause (3)(a)(i) and 3(a)(ii) of this clause.
(c) An officer who has completed a Diploma through TAFE is eligible for study assistance to undertake a degree

course at a university within the state of Western Australia or a college of advanced education. An officer who
has completed a two year full time Certificate through TAFE is eligible for study assistance to undertake a
Diploma course specified in subclause (3)(a)(iii) or a degree or associate diploma course specified in subclause
(3)(a)(i) or (3)(a)(ii) of this clause.

(d) Assistance towards additional qualifications including second or higher degrees may be granted in special
cases, at the discretion of the employer.

(4) (a) An acceptable part-time study load should be regarded as not less than five hours per week of formal tuition
with at least half of the total formal study commitment being undertaken in the officer’s own time, except in
special cases such as where the officer is in the final year of study and requires less time to complete the course,
or the officer is undertaking the recommended part-time year or stage and this does not entail five hours formal
study.

(b) A first degree or Associate Diploma course does not include the continuation of a degree or Associate Diploma
towards a higher post graduate qualification.

(c) In cases where officers are studying subjects which require fortnightly classes the weekly study load should be
calculated by averaging over two weeks the total fortnightly commitment.

(d) In agencies which are operating on flexi-time, time spent attending or travelling to or from formal classes for
approved courses between 8.15 am and 4.30 pm, less the usual lunch break, and for which “time off” would
usually be granted, is to be counted as credit time for the purpose of calculating total hours worked per week.

(e) Travelling time returning home after lectures or tutorials is to be calculated as the excess time taken to travel
home from such classes, compared with the time usually taken to travel home from the officer’s normal place
of work.

(f) An officer shall not be granted more than 5 hours time off with pay per week except in exceptional
circumstances where the employer may decide otherwise.

(g) Time off with pay for those who have failed a unit or units may be considered for one repeat year only.
(5) Subject to the provisions of subclause (6) of this clause, the employer may grant an officer full time study leave with pay

to undertake—
(a) post graduate degree studies at Australian or overseas tertiary education institutions; or
(b) study tours involving observations and/or investigations; or
(c) a combination of post graduate studies and study tour.

(6) Applications for full time study leave with pay are to be considered on their merits and may be granted provided that the
following conditions are met—
(a) The course or a similar course is not available locally. Where the course of study is available locally,

applications are to be considered in accordance with the provisions of subclause (1) to (5) of this clause and the
Leave Without Pay provisions of this Award.

(b) It must be a highly specialised course with direct relevance to the officer’s profession.
(c) It must be highly relevant to the agency’s corporate strategies and goals.
(d) The expertise or specialisation offered by the course of study should not already be available through other

officers employed within the agency.
(e) If the applicant was previously granted study leave, studies must have been successfully completed at that time.

Where an officer is still under a bond, this does not preclude approval being granted to take further study leave
if all the necessary criteria are met.

(f) A fixed term contract officer may not be granted study leave with pay for any period beyond that officer’s
approved period of engagement.

(7) Full time study leave with pay may be approved for more than 12 months subject to a yearly review of satisfactory
performance.

(8) Where an outside award is granted and the studies to be undertaken are considered highly desirable by an employer,
financial assistance to the extent of the difference between the officer’s normal salary and the value of the award may be
considered. Where no outside award is granted and where a request meets all the necessary criteria then part or full
payment of salary may be approved at the discretion of the employer.
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(9) The employer supports recipients of coveted awards and fellowships by providing study leave with pay. Recipients
normally receive as part of the award or fellowship; return airfares, payment of fees, allowance for books,
accommodation or a contribution towards accommodation.

(10) Where recipients are in receipt of a living allowance, this amount should be deducted from the officer’s salary for that
period.

(11) Where the employer approves full time study leave with pay the actual salary contribution forms part of the agency’s
approved average staffing level funding allocation. Employers should bear this in mind if considering temporary relief.

(12) Where study leave with pay is approved and the employer also supports the payment of transit costs and/or an
accommodation allowance, the employer will gain approval for the transit and accommodation costs as required.

(13) Where officers travelling overseas at their own expense wish to participate in a study tour or convention whilst on tour,
study leave with pay may be approved by the employer together with some local transit and accommodation expenses
providing it meets the requirements of subclause (6) of this clause. Each case is to be considered on its merits.

(14) The period of full time study leave with pay is accepted as qualifying service for leave entitlements and other privileges
and conditions of service prescribed for officers under this Award.

AWARDS/AGREEMENTS—Variation of—
2003 WAIRC 07598

BUILDING AND ENGINEERING TRADES (NICKEL MINING AND PROCESSING) AWARD 1968
No. 20 of 1968

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL,

PLUMBING, AND ALLIED WORKERS UNION OF AUSTRALIA, ENGINEERING &
ELECTRICAL DIVISION, WA BRANCH AND OTHERS, APPLICANTS
v.
WMC RESOURCES LTD, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DATE MONDAY, 3 FEBRUARY 2003
FILE NO. APPLICATION 1864 OF 2002
CITATION NO. 2003 WAIRC 07598
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________

Order
WHEREAS on 31st January 2003 the Commission heard Mr C. Young on behalf of the Applicants and Mr R. Gifford on behalf of
the Respondent who by consent move the Commission to vary the Building and Engineering Trades (Nickel Mining and
Processing) Award 1968; and
WHEREAS the parties requested the Commission to record the following agreement—

(a) The allowances at Clause 11. – Shift Work, Clause 25. – First Aid, Clause 30. – Special Rates and Provisions,
Clause 44. – Rates of Pay and Classification Definitions and First Schedule – District Allowances of the award have
been adjusted by consent for Arbitrated Safety Net Increases totalling $18.00 arising from the 2002 State Wage
Case decisions. The key classification award rate used was that for an ‘Engineering Employee Grade 3’ prior to the
awarding of 2002 Arbitrated Safety net Increase - $460.40.

(b) Meal allowances at Clause 8. Overtime (Other Than Continuous Shift Workers) and Clause 9. – Continuous Shift
Workers of the award have been adjusted by consent for movements in CPI from the quarter ending June 2001 up to
and including the quarter ending June 2002. The index used was CPI : Food : Meals out and Take-away Foods.

NOW THEREFORE pursuant to the powers vested in it by the Industrial Relations Act, 1979, the Commission, hereby orders by
consent—

THAT the Building and Engineering Trades (Nickel Mining and Processing) Award 1968 be varied in accordance with the
following Schedule and that such variation shall have effect from the first pay period on or after 31 January 2003.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

_________

SCHEDULE
1. Clause 8. – Overtime (Other Than Continuous Shift Employees): Delete subclause (6) of this clause and insert in

lieu the following—
(6) When an employee, without being notified on the previous day, is required to continue working after the usual knock-off

time for more than one hour, such employee shall be provided with a suitable meal by the employer or be paid $6.90 in
lieu thereof.
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2. Clause 9. – Continuous Shift Employees: Delete subclause (7) of this clause and insert in lieu the following—
(7) When an employee, without being notified on the previous day, is required to continue working after the usual knock-off

time for more than one hour, such employee shall be provided with a suitable meal by the employer or be paid $6.90 in
lieu thereof.

3. Clause 11. – Shift Work: Delete subclause (2) of this clause and insert in lieu the following—
(2) A shift employee shall, in addition to their ordinary rate, be paid per shift of eight hours at the rate of $10.00 when on

afternoon or night shift.
Liberty is reserved to either party to apply to amend this subclause in the event of any variation in shift loadings
generally.

4. Clause 25. – First Aid: Delete subclause (4) of this clause and insert in lieu the following—
(4) Any first aid person appointed by the employer to perform first aid duties shall be paid an allowance of $1.30 per shift in

addition to their ordinary rate of pay.

5. Clause 30. – Special Rates and Provisions: Delete this clause and insert in lieu the following—
(1) Engineering Trades—

(a) Height Money - Tradespersons and welders engaged on the surface in the erection, repair and/or maintenance
of steel frame buildings, smoke stacks, bridges or similar structures at a height of 15.5 metres or more above the
nearest horizontal plane shall be paid at the rate of $1.11 per shift extra.

(b) (i) Goggles, glasses and gloves or other efficient substitutes therefore shall be available for the personal
use of any employee engaged in welding.

(ii) Every employee shall sign an acknowledgement on receipt thereof and on leaving employment shall
return same to the employer.

(iii) During the time the same are on issue to the employee, he/she shall be responsible for any loss or
damage thereto, fair wear and tear attributable to ordinary use excepted.

(iv) No employee shall lend another employee the goggles, glasses or gloves or substitutes issued to such
first mentioned employee, and if the same are lent, both the lender and the borrower shall be deemed
guilty of wilful misconduct.

(v) Before goggles, glasses or gloves or any substitutes which have been used by a employee are re-issued
by the employer to another employee, they shall be effectively sterilised.

(c) Dirt Money—
Employees employed on dirty work or in wet places, shall be paid 24 cents per hour extra.

(d) Employees in very wet places shall be provided with oilskin coats and rubber boots.
(e) Heat Money—

(i) Employees employed for more than one hour in the shade where the artificial temperature is between
46° and 55° Celsius shall be paid 24 cents per hour extra.

(ii) Employees employed for more than one hour where the artificial temperature exceeds 55° Celsius
shall be paid 28 cents per hour extra. Where work continues for more than two hours in temperatures
exceeding 55° Celsius, employees shall be entitled to twenty minutes’ rest after every two hours,
without deduction of pay.

(f) Confined Space—
Employees employed in confined spaces as hereinafter defined, shall be paid 30 cents per hours extra.
“Confined space” means a working space the dimensions of which necessitate a employee working
continuously in a stooped or otherwise cramped position, or without proper ventilation or where confinement
within a limited space is productive of unusual discomfort.

(g) Fumes—
Employees engaged on repair work to the roasters, under circumstances subjecting them to serious
inconvenience from fumes, shall be entitled to payment of 29 cents per hour extra, with a minimum of 32 cents
while so engaged.

(h) Explosive Powered Tools—
A employee required to use an explosive powered tool shall be paid 14 cents per hour extra.

(i) Special Rates Not Cumulative—
Where more than one of the disabilities entitling a employee to extra rates exists on the same job, the employer
shall be bound to pay only one rate, namely - the highest for the disabilities so prevailing. Provided that this
subclause shall not apply to Confined Space, Dirt Money, Height Money, or Heat Money, the rates for which
are cumulative.

(j) An Electrician - Special Class, an Electrical Fitter and/or Armature Winder or an Electrical Installer who holds
and in the course of their employment may be required to use a current “A” grade or “B” grade licence issued
pursuant to the relevant regulation in force on the 28th day of February, 1978 under the Electricity Act,
1945 shall be paid an allowance of $15.21 per week.

(2) Building Trades—
(a) Wet and Dusty Places—

A employee employed in places where the atmosphere is excessively dust laden or where water is continuously
dripping so that the clothing or feet become wet shall be paid 28 cents per hour in addition to the prescribed
rate.

(b) Excessively Dirty Work—
A employee employed on excessively dirty work which is likely to render the employee or his/her clothes dirtier
than on the normal run of work shall be paid 26 cents per hour in addition to the prescribed rate, but with a
minimum payment as for four hours in any one day.
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(c) Winder Drums and Head Frame Wheels—
A employee engaged in work on winder drums or head frame wheels shall be paid 28 cents per hour in addition
to the prescribed rate, but with a minimum payment as for four hours in any one day.

(d) S.O.2. Towers—
A employee engaged on repair work to S.O.2 Towers shall be paid 28 cents per hour in addition to the
prescribed rate, but with a minimum payment as for four hours in any one day.

(e) Boat Type and Swinging Scaffold—
An employee employed on a boat type or swinging scaffold shall be paid 28 cents per hour in addition to the
prescribed rate. “Swinging Scaffold” means any scaffold suspended from the ground and which by reason of the
operations carried out on it or by reason of wind force or vibration is likely to swing or sway. No employer shall
permit an apprentice who has served less than two years of apprenticeship to work on a boat type or swinging
scaffold and no such apprentice shall work on such a scaffold.

(f) Heat Money—
(i) A employee required to work for more than one hour continuously in the shade in places where the

temperature is raised by artificial means to between 46.1° Celsius and 51.6° Celsius shall be paid
28 cents per hour in addition to the prescribed rate.

(ii) (aa) A employee required to work for more than one hour continuously in the shade in places
where the temperature is raised by artificial means to exceed 51.6° Celsius shall be paid
34 cents per hour in addition to the prescribed rate.

(bb) Where work continues for more than two hours in that temperature employees shall be
entitled to twenty minutes rest every two hours without deduction of pay.

(g) Boiler Flue or Roaster Work—
Where bricklayers are employed for more than one hour inside the gas or water spaces of any boiler, flue or
roaster, then six hours shall constitute a shift’s work, provided that this subclause shall not apply in addition to
the provisions of subclause (f) of this Clause.

(h) Grinding Time—
The employer shall provide sandstone grindstones. Employees shall be allowed to maintain their tool in proper
working condition in working hours.
When an employee who has been employed for five consecutive working days is discharged, he/she shall be
allowed two hours for grinding tools or be paid two hours’ pay in lieu thereof.

(i) (i) Lead Paint Surfaces—
No surface painted with Lead paint shall be rubbed down or scraped by a dry process.

(ii) Width of Brushes—
All paint brushes shall not exceed 127mm in width and no kalsomine brush shall be more than 175mm
in width.

(iii) Meals not to be taken in Paint Shop—
No employee shall be permitted to have a meal in any paint shop or place where paint is stored or
used.

(j) Spray Painting (Painters)—
(i) Lead paint shall not be applied by a spray to the interior of any building.
(ii) All employees (including apprentices) applying paint by spraying shall be provided with full overalls

and head covering and respirators by the employer.
(iii) Where from the nature of the paint or substance used in spraying, a respirator would be of little or no

practical use in preventing the absorption of fumes or materials from substances used by a employee
in spray painting, the employee shall be paid a special allowance of 74 cents per day.

(k) Water and Soap—
Water and soap shall be provided in each shop or on each job by the employer for the use of painters.

(l) Electrical Sanding Machines—
The use of electrical sanding machines for sanding down paint work shall be governed by the following
provisions:-
(i) The weight of each such machine shall not exceed 5.9kgs.
(ii) Every employer operating any such machine shall ensure that each such machine together with all

electrical leads and associated equipment is kept in a safe condition and shall, if requested so to do by
any employee, but not more often than once in any four weeks, cause the same to be inspected by a
licensed electrical employee under the Electricity Act and the Regulations made thereunder.

(iii) Employers shall provide and supply respirators of a suitable type to each employee and shall maintain
same in an effective and cleanly state at all times. Where respirators are used by more than one
employee, each such respirator shall be sterilised and a new pad inserted after use by each such
employee.

(iv) Employers shall also provide and supply goggles of a suitable type: Provided that goggles with
celluloid lenses shall not be regarded as suitable.

(v) All employees shall use such protective equipment when using electrical sanding machines of any
type.

(m) (i) Carpenters and Joiners—
A secure and weatherproof place shall be provided by the employer where carpenters’ and joiners’
tools may be locked up apart from the employer’s plant and material.

(ii) Other Employees—
The employer shall, where practicable, provide a place on each job for the safekeeping of the
employees’ tools when not in use.



274 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 83 W.A.I.G.

(n) Attendants on Ladders—
No employee shall work on a ladder at a height of over 7.6 metres from the ground when such ladder is standing
in any street, way or lane, where traffic is passing to and fro without an assistant on the ground.

(o) Plumbers on Sewerage Work—
Plumbers employed on work involving the opening up of house drains or waste pipes for the purpose of
cleaning blockages or for any other purpose, or on work involving the cleaning of septic tanks or dry wells,
shall be paid $1.34 per day in addition to the prescribed rate.

(p) All work made up by plumbers shall be welded by those employees.
(q) Change Room—

The employer shall provide on each job a proper change room where the employee may change his/her clothes,
and such place shall not be used for any other purpose.

(r) Boiling Water—
The employer shall provide boiling water on each job for the use of the employees.

(s) (i) The employer shall supply a safety helmet for each employee requesting one on any job where,
pursuant to the regulations made under the Construction Safety Act, 1972 a employee is required to
wear such helmet.

(ii) Any helmet so supplied shall remain the property of the employer and during the time it is on issue,
the employee shall be responsible for any loss or damage thereto, fair wear and tear attributable to
ordinary use excepted.

(t) Toxic Substances—
(i) An employee required to use toxic substances or materials of a like nature shall be informed by the

employer of the health hazards involved and instructed in the correct and necessary safeguards which
must be observed in the use of such materials.

(ii) An employee using such materials will be provided with and shall use all safeguards as are required
by the appropriate Government Authority or in the absence of such requirement such safeguards as are
determined by a competent authority or person chosen by the union and the employer.

(iii) An employee using toxic substances or materials of a like nature shall be paid 34 cents per hour extra.
Employees working in close proximity to employees so engaged shall be paid 12 cents per hour extra.

(iv) For the purpose of this subclause all materials which include or require the addition of a catalyst
hardener and reactive additives or two pack catalyst system shall be deemed to be materials of a like
nature.

(u) Special Rates Not Cumulative—
Where more than one of the disabilities entitling an employee to extra rates exists on the same job, the employer
shall be bound to pay only one rate, namely - the highest so prevailing. Provided that this subclause shall not
apply to excessively dirty work or heat money, the rates for which are cumulative.

(3) Any dispute which may arise between the parties in relation to the application of any of the foregoing special rates and
provisions may be determined by the Board of Reference.

6. Clause 44. – Rates of Pay and Classification Definitions: Delete subclauses (5) to (8) inclusive of this clause and
insert in lieu the following—

(5) Tool Allowance
(a) Bricklayers, Carpenters and Joiners, Plumbers or Painters shall be paid the following tool allowance—

 $
Bricklayers 1.52
Carpenter and Joiners 2.82
Plumbers 2.11
Painters 0.64

This allowance includes an amount of five cents for the purpose of enabling employees to insure their tools
against loss or damage by theft or fire and shall not be paid where the employer supplies employees with all
necessary tools.
An employee in receipt of a tool allowance shall provide all necessary tools kept in suitable condition for the
performances of the work.
An employee who fails to provide all such tools when required shall be guilty of a breach of this award and
shall not be entitled to the tool allowance prescribed above until they comply with this provision.

(b) Metal Trades Employees—
Notwithstanding the previous provisions of this clause, a metal tradesperson, including an apprentice, to whom
the employer does not supply all necessary tools, shall be paid an allowance of $10.54 per week.
A “tradesperson”, for the purpose of this clause, shall be deemed to be an employee who is paid an equal rate of
wage or higher than for the classification “Boilermaker”.

(6) Leading Hands
In addition to the appropriate wage prescribed in this clause, a Leading Hand shall be paid—

$
(a) If placed in charge of not less than 3

and not more than 10 other employees 18.00
(b) If place in charge of more than 10 and

not more than 20 other employees 27.00
(c) If place in charge of more than 20

other employees 35.20
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(7) Disabilities Allowance—
An employee employed outside of his/her shop on construction work shall for the time so employed be paid a disabilities
allowance at the rate of $1.25 per week in addition to the prescribed rate.

(8) Industry Allowance—
(a) Each employee shall be paid an allowance of $83.00 per week.
(b) The allowance recognises, and is in payment for, all aspects of work in the industry, including the location and

nature of individual operations within it.
(c) The allowance shall be paid in addition to the rate of wage set out in this clause and shall be paid for all

purposes of the award.
7. First Schedule – District Allowances: Delete this schedule and insert in lieu the following—
Payment shall be paid in accordance with the provision of this schedule so far as applicable.
(1) In addition to the wages prescribed in Clause 5. - Rates of Wages of this Award, the following allowances shall be paid

for five days per week to employees employed in the districts which are hereinafter respectively described, with the
exception of districts contained therein which are situated within a radius of ten miles of Kalgoorlie, Coolgardie and
Southern Cross, viz:-
(a) First District—

Lying south of Kalgoorlie and comprised within lines starting from Kalgoorlie, then W.S.W. to Woolgangie,
thence S.E. to Dundas, thence N.E. to a point ten miles east of Karonie on the Trans-Australia line, and thence
back to Kalgoorlie; at the rate of 65 cents per week extra for those mines within ten miles of the railway and
$1.00 per week for those outside.

(b) Second District—
Starting from Kalgoorlie W.S.W. to Woolgangie, thence N.N.W. to the intersection of the 120E. meridian with
the 30S parallel of latitude, thence N.E. by E. to Kookynie, thence back to the point ten miles east of Kookynie
on the Trans-Australia line, and thence back to Kalgoorlie; at the rate of 87 cents per week extra for those mines
within ten miles of the railways and $1.12 per week for those outside.

(c) Third District—
Starting from and including Kookynie, then N. by W. to Kurrajong, thence N.E. to Stone’s Soak, thence S.E. to
and including Burtville, thence S.W. through Pindinnie to Kookynie; at the rate of 87 cents per week extra for
those mines within ten miles of the railways and $1.12 per week for those outside.

(d) Fourth District—
Surrounding Southern Cross within a radius of thirty miles; for those mines outside a radius of ten miles from
Southern Cross, including Westonia and Bullfinch, at the rate of 32 cents per week.

(e) Fifth District—
Comprising all mines not specifically defined in the foregoing boundaries but within the area comprised within
the 24th and 26th parallels of latitude; at the rate of $1.50 per week.

(2) Notwithstanding anything herein contained, the following allowances shall be paid in the districts or mines mentioned
hereunder:-

Per Week $
Ora Banda and Waverley Districts 0.87
Yalgoo District 0.87
Meekatharra, Mt. Magnet and Cue Districts 1.07
Wiluna District 1.25
Youanmi District 1.25
Cox’s Find Goldmine 1.12
Corduroy Goldmine and mines within ten miles’ radius therefrom 1.50
Lallah Rooke Goldmine, Halley’s Comet Goldmine, Prophecy Goldmine and mines within ten miles’
radius therefrom

1.87

Mayfield District 0.87
Evanston District 1.25

With regard to the Meekatharra, Mt. Magnet, Cue, Yalgoo and Wiluna Districts, an additional allowance at the
rate of 20 cents per week shall be paid to employees employed at mines situated five miles from a Government
railway.
With regard to the Big Bell Goldmine, the Triton Goldmine and Cox’s Find Goldmine, the sum of 20 cents per
week may be deducted from the district allowance which would otherwise be paid.

(3) In the case of any mine or district within the area to which this Award applies which is not dealt with under the provisions
of this schedule, the Union may apply to the Western Australian Industrial Commission at any time for the purpose of
having an allowance prescribed, upon serving upon the employer concerned fourteen days’ notice thereof prior to the date
of such application the service of such notice shall be made pursuant to the provisions relating thereto prescribed by the
regulations under the Industrial Arbitration Act, 1979.

____________________
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2003 WAIRC 07591
CAN MANUFACTURING (PRODUCTION AND MAINTENANCE – AMALGAMATED INDUSTRIES PTY LTD)

AWARD 1985
No. A4 of 1985

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL,

PLUMBING, AND ALLIED WORKERS UNION OF AUSTRALIA, ENGINEERING &
ELECTRICAL DIVISION, WA BRANCH AND ANOTHER, APPLICANTS
v.
WESTCAN (A DIVISION OF AMCOR LTD), RESPONDENT

CORAM COMMISSIONER J F GREGOR
DATE FRIDAY, 31 JANUARY 2003
FILE NO. APPLICATION 1881 OF 2002
CITATION NO. 2003 WAIRC 07591
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________

Order
HAVING heard Mr C. Young on behalf of the Applicants and Mr M. Borlase for the Respondent, and by consent, the Commission
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders:

THAT the Can Manufacturing (Production and Maintenance – Amalgamated Industries Pty Ltd) Award 1985 be varied in
accordance with the following Schedule and that such variation shall have effect from the first pay period on or after
31 January 2003.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

_________

SCHEDULE
1. Clause 6. – Rates of Pay—

A. Delete subclause (4)(a) of this clause and insert in lieu the following—
(a) Where the employer does not provide a tradesperson or an apprentice with the tools ordinarily

required by that tradesperson or apprentice in the performance of work as a tradesperson or as an
apprentice, the employer shall pay a tool allowance of—

(i) $11.41 per week to such tradesperson; or
(ii) in the case of an apprentice a percentage of $11.41, being the wage percentage which is appropriate to

the year of apprenticeship pursuant to subclause (3) hereof,
for the purpose of such tradesperson or apprentice supplying and maintaining tools ordinarily required in the
performance of work as a tradesperson or as an apprentice.

B. Delete subclauses (5) and (6) of this clause and insert in lieu the following—
(5) Electrician’s Licence Allowance—

An electrical tradesperson who holds, and in the course of employment may be required to use, a current “A” Grade or
“B” Grade licence issued pursuant to the relevant regulation in force on the 28th day of February 1978 under the
Electricity Act 1945, shall be paid an allowance of $16.36 per week.

(6) Laundry Allowance—
Employees shall receive a laundry allowance of $9.66 per week as reimbursement of their personal outlay for
maintenance and cleaning of work clothing issued by Westcan.

____________________

2003 WAIRC 07597
ENGINEERING AND ENGINE DRIVERS’ (NICKEL SMELTING) AWARD

No. 4 of 1973
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL,
PLUMBING, AND ALLIED WORKERS UNION OF AUSTRALIA, ENGINEERING &
ELECTRICAL DIVISION, WA BRANCH AND OTHERS, APPLICANTS
v.
WMC RESOURCES LTD, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DATE MONDAY, 3 FEBRUARY 2003
FILE NO. APPLICATION 1863 OF 2002
CITATION NO. 2003 WAIRC 07597
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________
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Order
WHEREAS on 31st January 2003 the Commission heard Mr C. Young on behalf of the Applicants and Mr R. Gifford on behalf of
the Respondent who by consent move the Commission to vary the Engineering and Engine Drivers (Nickel Smelting) Award
No. 4 of 1973; and
WHEREAS the parties requested the Commission to record the following agreement—

(a) The allowances at Clause 9. – Shift Work, Clause 25. – Special Rates and Provisions and Clause 26. – Rates of Pay
and Classification Definitions of the award have been adjusted by consent for Arbitrated Safety Net Increases
totalling $18.00 arising from the 2002 State Wage Case decisions. The key classification award rate used was that
for an ‘Engineering Employee Grade 4’ prior to the awarding of 2002 Arbitrated Safety net Increase - $451.60.

(b) Meal allowances at Clause 8. Overtime of the award have been adjusted by consent for movements in CPI from the
quarter ending June 2001 up to and including the quarter ending June 2002. The index used was CPI : Food : Meals
out and Take-away Foods.

NOW THEREFORE pursuant to the powers vested in it by the Industrial Relations Act, 1979, the Commission, hereby orders by
consent—

THAT the Engineering and Engine Drivers (Nickel Smelting) Award 1973 be varied in accordance with the following
Schedule and that such variation shall have effect from the first pay period on or after 31 January 2003.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

_________

SCHEDULE
1. Clause 8. – Overtime: Delete subclause (3)(c) of this clause and insert in lieu the following—

(c) Subject to the provisions of paragraph (d) of this subclause, an employee required to work overtime for more
than one hour shall be supplied with a suitable meal by the employer or be paid $6.25 for a meal and if, owing
to the amount of overtime worked, a second or subsequent meal is required, he/she shall be supplied with each
such meal by the employer or be paid $6.25 for each meal so required. Any dispute as to the suitability of meals
supplied shall be determined by a Board of Reference.

2. Clause 9. – Shift Work: Delete subclause (2) of this clause and insert in lieu the following—
(2) A shift employee, in addition to the ordinary rate, shall be paid $10.10 per shift of eight hours when on afternoon and

night shift.
3. Clause 25. – Special Rates and Provisions—

A. Delete subclauses (1) to (5) inclusive of this clause and insert in lieu the following—
(1) Height Money: An employee shall be paid an allowance of $1.14 for each day on which he/she works at a height of

50 feet or more above the nearest horizontal plane.
(2) An employee shall be paid an allowance of 23 cents per hour when engaged on work of an unusually dirty nature, where

clothes are necessarily unduly soiled or damaged or boots are unduly damaged by the nature of the work done.
(3) Confined Space: An employee shall be paid 31 cents per hour extra when working in “confined space”, which means a

compartment or space the dimensions of which necessitate working in a stooped or otherwise cramped position, or
without proper ventilation.

(4) When employed for more than one hour in the shade, an employee shall be paid—
(a)  (i) in places where the temperature is raised by artificial means to between 46 and 55 degrees celsius -

23 cents per hour extra;
(ii) in places where the temperature exceeds 55 degrees celsius - 31 cents per hour extra;

(b) where the work continues for more than one hour in temperatures exceeding 55 degrees celsius, employees shall
also be entitled to 10 minutes rest after each hour’s work without deduction of pay.

(5) Breathing Apparatus: An employee shall be paid 10 cents per hour extra when he/she is required to wear self-contained
breathing apparatus (other than dust masks).
B. Delete subclause (9) of this clause and insert in lieu the following—

(9) An electrician - special class, an electrical fitter and/or armature winder or an electrical installer who holds and in the
course of employment may be required to use a current “A” or “B” grade licence issued pursuant to the relevant
regulation in force on the 28th day of February 1978 under the Electricity Act 1945, shall be paid an allowance of
$16.68 per week.

4. Clause 26. – Rates of Pay and Classification Definitions: Delete subclauses (9) and (10)(a) of this clause and insert
in lieu the following—

(9) Tool Allowance—
A tradesperson to whom the employer does not supply all necessary tools shall be paid a tool allowance of $11.60 per
week.
A “tradesperson”, for the purpose of this clause, shall be deemed to be an employee who is paid an equal rate of wage or
higher than the classification “fitter”.

(10) Industry Allowance—
(a) Each employee shall be paid an allowance of $83.80 per week.

____________________
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2003 WAIRC 07590
RADIO AND TELEVISION EMPLOYEES’ AWARD

NO. R 3 OF 1980
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL,
PLUMBING, AND ALLIED WORKERS UNION OF AUSTRALIA, ENGINEERING &
ELECTRICAL DIVISION, WA BRANCH, APPLICANT
v.
HILLS INDUSTRIES LTD, CANBERRA TELEVISION SERVICES, INDOOR AMUSEMENT
GAMES CO. AND OTHERS, RESPONDENTS

CORAM COMMISSIONER J F GREGOR
DATE FRIDAY, 31 JANUARY 2003
FILE NO. APPLICATION 1969 OF 2002
CITATION NO. 2003 WAIRC 07590
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________

Order
HAVING heard Mr C. Young on behalf of the Applicant and Mr M. Borlase for the Respondents, the Commission pursuant to the
powers conferred on it under the Industrial Relations Act, 1979, hereby orders:

THAT the Radio and Television Employees’ Award be varied in accordance with the following Schedule and that such
variation shall have effect from the first pay period on or after 31 January 2003.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

_________

SCHEDULE
1. Clause 9. - Overtime: Delete subclause (3)(f) of this clause and insert in lieu the following—

(f) Subject to the provisions of paragraph (g) of this subclause, an employee required to work overtime for more
than two hours shall be supplied with a meal by the employer or be paid $8.65 for a meal and, if owing to the
amount of overtime worked, a second or subsequent meal is required he/she shall be supplied with each such
meal by the employer or be paid $5.85 for each meal so required.

2. Clause 29. - Wages:
A. Delete subclause (2) of this clause and insert in lieu the following—

(2) Leading Hands—
In addition to the appropriate total wage prescribed in subclause (1) of this Clause a leading hand shall be paid—

$
(a) If placed in charge of not less than three and more than ten other employees 20.84

(b) If placed in charge of more than ten and not more than twenty other employees 31.90

(c) If placed in charge of more than twenty other employees 41.06

B. Delete subclause (5)(a) of this clause and insert in lieu the following—
(5) (a) Where an employer does not provide a Serviceperson, Installer, Assembler or an apprentice with the tools

ordinarily required by that Serviceperson, Installer, Assembler or apprentice in the performance of his/her work
as a Serviceperson, Installer, Assembler or as an apprentice the employer shall pay a tool allowance of:-
(i) $11.56 per week to such Serviceperson, Installer or Assembler; or
(ii) In the case of an apprentice a percentage of $11.56 being the percentage which appears against his/her

year of apprenticeship in subclause (3) of this Clause,
for the purpose of such Serviceperson, Installer, Assembler or apprentice supplying and maintaining tools
ordinarily required in the performance of his/her work as a Serviceperson, Installer, Assembler or apprentice.

____________________
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2003 WAIRC 07679
RANGERS (NATIONAL PARKS) CONSOLIDATED AWARD, 2000

No. A 17 of 1981
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
DEPARTMENT OF CONSERVATION AND LAND MANAGEMENT, RESPONDENT

CORAM COMMISSIONER P E SCOTT
DATE OF ORDER TUESDAY, 11 FEBRUARY 2003
FILE NO. APPLICATION 1849 OF 2002
CITATION NO. 2003 WAIRC 07679
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________

Order
HAVING heard Mr J Welch on behalf of the applicant and Mr G A Wibrow on behalf of the respondent, and by consent, the
Commission, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders—

THAT the Rangers (National Parks) Consolidated Award, 2000 (No. A 17 of 1981) be varied in accordance with the
following Schedule and that such variation shall have effect from the beginning of the first pay period commencing on or
after the 2nd day of December 2002.

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner.

_________

SCHEDULE
1. Clause 5. – Definitions: Delete this clause and insert the following in lieu thereof—
(1) “Accrued Day Off” means the paid day(s) off accruing to an employee resulting from an entitlement to the 38 hour week

as prescribed in clause 7. - Hours.
(2) “Casual employee” means an employee who is employed by the hour.
(3) “Employees with No Fixed Hours” means those employees who have no fixed hours of work and who are in receipt of the

loading prescribed in paragraph (b) of subclause (1) of clause 17. – Wages of this Award.
(4) “Employer” means the Chief Executive Officer (Executive Director) of the Department of Conservation and Land

Management.
(5) “Mobile Ranger” means a Ranger Grade 1 or Ranger Grade 2, appointed as such under the Conservation and Land

Management Act, who is regularly required to move from park to park, and for that purpose is required to maintain
mobile accommodation.

(6) “Non Rostered Employee” means an employee who works their ordinary hours between Monday and Friday inclusive.
(7) “Ranger Grade 1” means a Ranger appointed under the Conservation and Land Management Act who assists in the

management of a park or group of parks.
(8) “Ranger Grade 2” means a Ranger appointed under the Conservation and Land Management Act who

(a) has been at the top of the Ranger Grade 1 wage scale for at least 12 months, and
(b) possesses either a Certificate of National Park Management, or a Conservation and Land Management

Certificate or equivalent qualification, and
(c) has demonstrated and met the performance levels at Ranger Grade 1.

(9) “Ranger’s Assistant” means an employee engaged in assisting Rangers in their day to day work.
(10) “Rostered Days Off” means for

(a) Rostered Employees
the two days rostered off per week that an employee has as a result of being a rostered employee.

(b) Employees with No Fixed Hours
the average over a year of two full days off duty per week.

(11) “Rostered Employee” means an employee who is rostered to work any five of the seven days of the week.
(12) “Senior Ranger Grade 3” means a Ranger who manages a park or group of parks and who has responsibility for the work

and performance of Rangers Grade 1 and/or Grade 2 and/or other employees within his/her area of responsibility.
(13) “Senior Ranger Grade 4” means a Ranger who manages a complex park or group of parks and who has responsibility for

the work and performance of other rangers which may include Senior Ranger(s) Grade 3 and/or other employees within
his/her area of responsibility and who operates above the level required of a Senior Ranger Grade 3.

(14) “Union” means the Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch.
2. Clause 9. – Overtime: Delete subclause (5) of this clause and insert the following in lieu thereof—
(5) In computing overtime each day shall stand alone but when an employee works overtime which continues beyond

midnight on any day, the time worked after midnight shall be deemed to be part of the previous day’s work for the
purpose of this clause.

3. Clause 14. – Conditions and Allowances: Delete this clause and insert the following in lieu thereof—
(1) The provisions of the Miscellaneous Government Conditions and Allowances Award No. A 4 of 1992 shall apply mutatis

mutandis to all employees covered by this Award.
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(2) Subject to the provisions of this Award, the provisions of the Public Service Award 1992 PSA No.4 of 1989 at—
(a) Clause 30. - Camping Allowance and Schedule C - Camping Allowance; and
(b) Clause 33. - Diving Allowance, Clause 34. - Flying Allowance and Schedule K – Diving, Flying and Seagoing

Allowance.
as amended from time to time, shall apply mutatis mutandis to employees covered by this Award.

(3) Mobile Rangers shall, in addition to their normal rate of pay, be paid an allowance of $92.35 per week to offset the costs
associated with living in and maintaining a caravan.
This allowance is to be moved year to year to reflect the change in CPI for Perth.

(4) The following conditions shall apply to Rangers Assistants on vermin, plant or noxious weed control who are required to
use a toxic substance.
(a) The employee shall be informed by the employer of the health hazards involved and instructed in the correct

and necessary safeguards which must be observed in the use of such materials.
(b) The employee using such materials shall be provided with, and shall use, all safeguards as are required by the

appropriate government authority or, in the absence of such requirement, such safeguards as are defined by a
competent authority or person chosen by the union and the employer.

(c) The employee using toxic substances or materials of a like nature shall be paid 48 cents per hour extra.
Employees working in close proximity to employees so engaged shall be paid 39 cents per hour extra.

(d) For the purposes of this subclause toxic substances shall include epoxy based materials and all materials which
include or require the addition of a catalyst hardener and reactive additives or two pack catalyst system shall be
deemed to be materials of a like nature.

(5) (a) An employer who requires a Rangers Assistant to use a pesticide shall—
(i) Inform the employee of any known health hazards involved; and
(ii) Ascertain from the Department of Health and Medical Services whether and, if so, what protective

clothing or equipment should be worn during its use.
(b) Pending advice from that department the employer may require the pesticide to be used if the employer informs

the employee of any safety precautions specified by the manufacturer of the pesticide and instructs the
employee to follow those precautions.

(c) The employer shall supply the employee with any protective clothing or equipment required pursuant to
paragraphs (a) and (b) of this subclause and, where necessary, instruct the employee in its use.

(d) An employee required to wear protective clothing or equipment for the purpose of this subclause shall be paid
48 cents per hour or part thereof while doing so unless the Union and the employer agree that by reason of the
nature of the protective clothing or equipment the employee does not suffer discomfort or inconvenience while
wearing it or, in the event of disagreement, the Western Australian Industrial Relations Commission so
determines.

(e) An allowance is not payable under this clause if the Department of Health and Medical Services advises the
employer in writing that protective clothing or equipment is not necessary.

(6) Where agreement is reached between the employer and the employee, payment of wages may be made in cash and a
signature of the employee shall be obtained for such cash payment.

4. Clause 17. – Wages: Delete subclause (1)(a) of this clause and insert the following in lieu thereof—
(1) (a) The minimum weekly rate of wage payable to employees covered by this Award shall be as follows in

accordance with the employee’s classification—

$
PER WEEK

ARBITRATED
SAFETY NET

ADJUSTMENTS
$ PER WEEK

TOTAL $
PER WEEK

Classifications

Ranger’s Assistant
Year 1 376.90 106.00 482.90
Year 2 389.70 106.00 495.70
Year 3 402.20 106.00 508.20
Year 4 414.70 106.00 520.70
Year 5 427.10 108.00 535.10

Ranger Grade 1
Year 1 439.60 108.00 547.60
Year 2 452.00 108.00 560.00
Year 3 466.40 106.00 572.40
Year 4 476.30 106.00 582.30
Year 5 491.00 106.00 597.00

Ranger Grade 2
Year 1 508.60 106.00 614.60
Year 2 522.10 106.00 628.10
Year 3 536.40 106.00 642.40
Year 4 551.20 106.00 657.20
Year 5 567.00 106.00 673.40
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$
PER WEEK

ARBITRATED
SAFETY NET

ADJUSTMENTS
$ PER WEEK

TOTAL $
PER WEEK

Senior Ranger Grade 3
Year 1 588.50 108.00 694.50
Year 2 605.20 108.00 711.20
Year 3 623.10 108.00 729.10

Senior Ranger Grade 4
Year 1 640.30 108.00 746.30
Year 2 662.60 108.00 770.60

5. Clause 19. – Higher Duties: Delete this clause and insert the following in lieu thereof—
(1) An employee who is directed by the employer to act in a position which is classified higher than the employee’s own

substantive position and who performs the full duties and accepts the full responsibility of the higher position for a
continuous period of five (5) consecutive working days or more, shall, subject to the provisions of this clause, be paid an
allowance equal to the difference between the employee’s own wage and the wage the employee would receive if the
employee was permanently appointed to the position in which the employee is so directed to act.

(2) Where the full duties of a higher position are temporarily performed by two (2) or more employees they shall each be paid
an allowance as determined by the employer.

(3) An employee who is directed to act in a higher classified position but who is not required to carry out the full duties of the
position and/or accept the full responsibilities, shall be paid such proportion of the allowance provided for in subclause
(1) of this clause as the duties and responsibilities performed bear to the full duties and responsibilities of the higher
position. Provided that the employee shall be informed, prior to the commencement of acting in the higher classified
position, of the duties to be carried out, the responsibilities to be accepted and the allowance to be paid.
The allowance paid may be adjusted during the period of higher duties.

(4) Where an employee who has qualified for payment of higher duties allowance under this clause is required to act in
another position or other positions classified higher than the employee’s own for periods less than five consecutive
working days without any break in acting service, such employee shall be paid a higher duties allowance for such periods:
provided that payment shall be made at the highest rate the employee has been paid during the term of continuous acting
or at the rate applicable to the position in which the employee is currently acting – whichever is the lesser.

(5) Where an employee is directed to act in a position which has an incremental range of wages such an employee shall be
entitled to receive an increase in the higher duties allowance equivalent to the annual increment the employee would have
received had the employee been permanently appointed to such position; provided that acting service with allowances for
acting in positions for the same classification or higher than the position during the eighteen (18) months preceding the
commencement of such acting shall aggregate as qualifying service towards such an increase in the allowance.

(6) Where an employee who is in receipt of an allowance granted under this clause and has been so for a continuous period of
twelve (12) months or more, proceeds on –
(a) a period of normal annual leave; or
(b) a period of any other approved leave of absence of not more than four (4) weeks,
the employee shall continue to receive the allowance for the period of leave: provided that this subclause shall also apply
to an employee who has been in receipt of an allowance for less than twelve (12) months if during the employee’s
absence no other employee acts in the position in which the employee was acting immediately prior to proceeding on
leave and the employee resumes in the position immediately on return from leave.
For the purpose of this subclause the expression “normal annual leave” shall mean the annual period of recreation leave as
referred to in Clause 11. – Annual Leave of this Award and shall include any leave in lieu accrued during the preceding
twelve (12) months taken in conjunction with such annual recreation leave.

(7) Where an employee who is in receipt of an allowance granted under this clause, proceeds on –
(a) a period of annual leave in excess of the normal; or
(b) a period of any approved leave of absence of more than four (4) weeks,
such employee shall not be entitled to receive payment of such allowance for the whole or any part of the period of such
leave.

(8) No Higher Duties Allowances will be payable to employees covered by this Award when required to act in another
position whilst the permanent occupant is on a rostered day off duty.

____________________



282 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 83 W.A.I.G.

2003 WAIRC 07589
WUNDOWIE FOUNDRY AWARD

NO. 8 OF 1986
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION,
POSTAL, PLUMBING AND ALLIED SERVICES UNION OF AUSTRALIA, APPLICANT
v.
WUNDOWIE FOUNDRY PTY LTD, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DATE FRIDAY, 31 JANUARY 2003
FILE NO. APPLICATION 1892 OF 2002
CITATION NO. 2003 WAIRC 07589
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________

Order
HAVING heard Mr C. Young on behalf of the Applicant and Mr M. Borlase for the Respondent, and by consent, the Commission
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders:

THAT the Wundowie Foundry Award 1986 be varied in accordance with the following Schedule and that such variation
shall have effect from the first pay period on or after 31 January 2003.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

_________

SCHEDULE
1. Clause 11. – Overtime—

A. Delete subclause (3) of this clause and insert in lieu the following—
(3) Subject to the provisions of subclause (4) of this clause, any employee required to work after 6.00 p.m. on day shift or

more than two hours overtime at any other time shall be supplied with a meal by the employer or be paid $8.05 for a
meal, and if, owing to the amount of overtime worked, a second or subsequent meal is required the employee shall be
provided with each such meal or be paid $5.50 for each meal so required provided that—
(a) A rest period of ten minutes from the time of ceasing to the time of resumption of work shall be allowed

approximately three hours after the preceding meal break.
(b) The rest period shall be counted as time off duty, without deduction of pay and shall be arranged at a time and

in a manner to suit the convenience of the employer.
(c) Refreshments may be taken by employees during the rest period but the ten minutes duration shall not be

exceeded under any circumstances.
(d) An employer who satisfies the Commissioner that any employee has breached any condition expressed or

implied in this paragraph may be exempted from liability to allow the rest period.
B. Delete subclause (6) of this clause and insert in lieu the following—

(6) Any employee required to work continuously from 12 midnight to 6.30 a.m. and ordered back to work at 8.00 a.m. the
same day, shall be paid $2.90 for breakfast.

2. Clause 13. – Special Rates and Provisions—
A. Delete subclause (1) of this clause and insert in lieu the following—
(1) Patternmakers shall be paid a weekly tool allowance of $2.29 and apprentice patternmakers in the third, fourth

and fifth year, $1.26. Provided that this allowance shall not be paid when an employee is absent on annual
leave, sick leave or long service leave.

B. Delete subclauses (3) and (4) of this clause and insert in lieu the following—
(3) In addition to subclauses (1), (2), (4) and (5) an allowance of 29 cents for each hour worked shall be paid to

employees to compensate for the disabilities associated with the industry.
(4) Hot Work: An employee shall be paid an allowance of 41 cents per hour when he/she works in the shade in any place

where the temperature is raised by artificial means to between 46.2 and 54.4 degrees celsius.

3. Clause 23. – Wages: Delete subclauses (2) and (3)(a) of this clause and insert in lieu the following
(2) Leading Hand Allowances—

An employee placed in charge of three or more other employees, or otherwise classified by the employer as a leading
hand, shall be paid the additional margin set out hereunder—

$
(a) If placed in charge of not less than three and not more than ten other employees 20.30

(b) If placed in charge of more than ten and not more than twenty other employees 31.20

(c) If placed in charge of more than twenty other employees 41.60
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(3) Tool Allowance—
(a) Where the employer does not provide a tradesperson or an apprentice with the tools ordinarily required by that

tradesperson or apprentice in the performance of his/her work as a tradesperson or as an apprentice the
employer shall pay a tool allowance of—
(i) $11.65 per week to such tradesperson, or
(ii) In the case of an apprentice a percentage of $11.65 being the percentage which appears against his/her

year of apprenticeship in subclause (4) of this clause, for the purpose of such tradesperson or
apprentice supplying and maintaining tools ordinarily required in the performance of his/her work as a
tradesperson or apprentice.

AWARDS/AGREEMENTS—Interpretation of—
2003 WAIRC 07341

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES WA POLICE UNION OF WORKERS, APPLICANT

v.
COMMISSIONER OF POLICE, RESPONDENT

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DATE OF ORDER MONDAY, 13 JANUARY 2003
FILE NO/S. P 49 OF 2002
CITATION NO. 2003 WAIRC 07341
_________________________________________________________________________________________________________

Result Dispute resolved and matter discontinued
_________________________________________________________________________________________________________

Order
WHEREAS this is an application pursuant to Section 46 of the Industrial Relations Act 1979; and
WHEREAS on the 9th day of January 2003 the Applicant advised that the matter had been resolved and requested the application be
withdrawn; and
WHEREAS on the 9th day of January 2003 the Respondent consented to the matter being withdrawn;
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby
orders—

THAT this application be, and is hereby discontinued.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.
Public Service Arbitrator.

____________________

2003 WAIRC 07604
WESTERN AUSTRALIAN POLICE SERVICE ENTERPRISE AGREEMENT FOR POLICE ACT EMPLOYEES

PSA AG 8 OF 2001
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES WESTERN AUSTRALIAN POLICE UNION OF WORKERS, APPLICANT
v.
COMMISSIONER OF POLICE, RESPONDENT

CORAM COMMISSIONER P E SCOTT
DATE TUESDAY, 4 FEBRUARY 2003
FILE NO. P 24 OF 2002
CITATION NO. 2003 WAIRC 07604
_________________________________________________________________________________________________________

Result Interpretation of sick leave clause
Representation
APPLICANT MR P KELLY AND WITH HIM MS M FRANSEN
RESPONDENT MS C BROWN AND WITH HER MR D EACOTT
_________________________________________________________________________________________________________
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Reasons for Decision
1 This is an application made pursuant to s.46 of the Industrial Relations Act 1979 (“the Act”) and is said to seek an

interpretation of clause 37. – Entitlement to Leave and Allowances Through Illness or Injury, of the Western Australian Police
Service Enterprise Agreement for Police Act Employees PSA AG 8 of 2001 (“the Agreement”). The Schedule to the
Application sets out that the applicant seeks “an Order … that First Class Constable McDonald is entitled to sick leave with
full pay for the period 18 March to 7 April 2002 in accordance with clause 37, of the Agreement.”

2 The history of this matter is that First Class Constable McDonald was stationed at Mandurah for a number of years. Mr
McDonald has given evidence that in mid 2001 he, along with a number of other officers posted at the Mandurah Police
Station, received advice that he was to be moved. Mr McDonald’s evidence was that he was very settled with his family in
Mandurah and he wanted to stay there until at least the end of 2002. He says that in March 2001, he made a request to stay. In
late December 2001, he was advised that he would be transferred if he had not found a position for himself elsewhere. On 2 or
3 January 2002, he was advised that he was to start at Armadale Station on 18 February 2002. He did not attend at Armadale
on that date. He was absent from work for the period 18 February 2002 to 9 March 2002. On 12 March 2002, the respondent
asked Mr McDonald to submit to an examination by the WA Police Service Occupational Physician, Dr Dare. He did so. At
1530 hours that day, Dr Dare examined Mr McDonald and declared him fit to return to duty. Accordingly, by letter dated
13 March 2002, the respondent’s Manager Health and Welfare branch, Ms Volleman, directed Mr McDonald to attend for duty
at Armadale Police Station at 800 hours on Monday 18 March 2002. Mr McDonald did not attend as directed. Mr McDonald’s
situation was reviewed by Dr Dare on 22 March 2002 and he was again found to be fit for work.

3 On account of Mr McDonald’s “continuing absence from work following direction to resume duties”, by letter dated 26 March
2002, Ms Volleman confirmed previous advice to Mr McDonald that his paid sick leave entitlements were ceased from
18 March 2002. Payments had already been made to him for that period because of the payroll system arrangements. The
respondent then acted to recover the payment in accordance with the Agreement, notifying Mr McDonald of this intention by
letter dated 27 March 2002, and explaining options for him to repay the overpaid amount.

4 By letter dated 5 April 2002, Mr McDonald sought that the respondent discontinue recovery action and reinstate his pay. He
attached to his letter two undated medical certificates for the periods 17 March to 25 March 2002, and 25 March to 9 April
2002. In this letter Mr McDonald also said “I regret not following WAPS procedures in notifying my OIC at Armadale.
However, this was due to my medical condition which is stress related.”

5 The applicant says that by providing medical certificates to cover the period of absence, Mr McDonald has complied with the
requirements of clause 37, and an employee who complies with the requirements of clause 37 is entitled to payment.

6 The basis for construing the terms of an agreement are set out in Norwest Beef Industries Limited and Derby Meat Processing
Co Ltd v. West Australian Branch, Australasian Meat Industry Employees Union (IAC) (64 WAIG 2124 at 2127).

7 His Honour Brinsden J. also noted in Robe River Iron Associates v Amalgamated Metal Workers’ and Shipwrights Union of
Western Australia and Others (67 WAIG 1097 at 1098) that—

“… The meaning of a provision in the Agreement is to be obtained by considering the terms of the Agreement as a whole.
If the terms are clear and unambiguous it is not permissible to look to extrinsic material to qualify the meaning of the
particular provision being considered. Therefore, when the issue is which of two or more possible meanings is to be given
to a contractual provision it is not permissible to look at actual intentions, aspirations, or expectations of the parties before
or at the time of the contract, except in so far as they are expressed in the contract but to look at only the objective
framework of facts within which the contract came into existence, and to the parties presumed intentions in that setting:
per Mason J. in Codelfa Construction Pty Ltd v. State Rail Authority (New South Wales)(1981-82) 149 CLR 337 at p.
352. Should a consideration of the whole terms of this Agreement expose an ambiguity in the construction of Clause 6(9)
then resort may be made to extrinsic material and in certain circumstances any trade custom or usage. …”

8 The Commission’s role in an application for an interpretation is to declare the true meaning of the terms of the award, or as in
this case, an agreement. The rules of interpretation require that the words to be interpreted be given their ordinary and natural
meaning. They are to be examined in context, and taking account of the whole document, not examined in isolation. Further,
they take account of the fact that awards and agreements are drafted by industrial relations practitioners, not necessarily by
those skilled in drafting, and usually take account of the industrial context. The Commission’s role in an application pursuant
to s.46 is not to consider issues of fairness and equity as one might in an application such as one pursuant to s.44, nor is it for
the purpose of enforcing an entitlement, which is the exclusive jurisdiction of the Industrial Magistrate. As noted earlier in
these Reasons, the applicant seeks an order “… that First Class Constable McDonald is entitled to sick leave with full pay for
the period 18 March to 7 April 2002 in accordance with clause 37 of the Agreement”. I am of the view that the application as
set out seeks enforcement of the provisions of the Agreement and, in accordance with Crew and Sons Pty Ltd v AMWSU
(1989) 69 WAIG 2623 (FB), this is not permissible pursuant to s.46 of the Act. Accordingly, the application in its current form
ought be dismissed. In the circumstances, the respondent was not required to, and did not bring evidence as to Mr McDonald’s
particular circumstances.

9 Although I have concluded that the application in its current form ought be dismissed, if I am wrong in that, it may be helpful
to deal with the issue which is at the heart of this matter and which both parties argued. That is that one of the applicant’s
primary concerns according to the submissions of Mr Kelly, is whether the Agreement allows the opinion of the medical
practitioner to whom an employee is directed by the employer to override the opinion of, and a medical certificate issued by,
the employee’s own doctor.

10 The applicant says that the respondent is obliged to approve applications for sick leave once an application in the approved
form is made by the employee. Once the employee complies with the conditions set out in clause 37, the employer does not
have discretion to refuse a claim. The applicant says that upon the employee complying with the requirements of the clause,
the term may contained in subclause (4) is to be read as shall, because it is conditioned by the requirements set out in the
clause. The term may is used twice in the clause, the first time in subclause (4) which is the subject of this interpretation, and
again in subclause (11)(a). The applicant does not assert that may ought be read as shall in the latter subclause.

11 The applicant referred to the history of the provisions dealing with sick leave and the reimbursement of medical expenses.
According to the applicant, part of this history includes that during the course of appeals to the Full Bench and the Industrial
Appeal Court in the Minister for Police and the Commissioner of Police v Western Australian Police Union of Workers
(74 WAIG 2928) (FB) and (75 WAIG 1504) (IAC) the respondent in this case conceded that the use of the word may, while
normally conveying a discretion, a possibility, a permission (see Oxford Dictionary 10th Edition and The Macquarie Concise
Dictionary page 598), conveys a requirement, or entitlement to the employee. In other words, when the specified conditions are
met, the applicant says, the discretion otherwise provided by the term may has the same meaning as shall.
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12 Reference was also made to the decision of His Honour Kennedy J in the Industrial Appeal Court matter (supra) where he
said—

“In my view, the entitlement of members of the Police Force is greater than that of merely applying for reimbursement of
the relevant expenses. Under the regulations, a member (or cadet) may claim reimbursement from the Commissioner. By
sub-reg (3), the Commissioner before approving payment may require additional information. The regulations do not in
terms confer any discretion on the Commissioner, and that is how the regulations appear to have been regarded.”

(75 WAIG 1504)
13 The applicant also referred to the decision of Smith C. of the Australian Industrial Relations Commission in CPSU, and Others

v Telstra Corporation (Print T0996) of 19 September 2002, where the Commissioner found, taking account of the decision of
Lewin C. in interpreting sick leave clause of the Telstra Corporation General Conditions of Employment Award 1998, that
despite the use of the word “may”, the Award provided an entitlement to the employees concerned rather than a discretion,
provided the requirements of the clause were met.

14 One of the things I note about the matters before the Full Bench, the Industrial Appeal Court, and the Telstra matter (supra) is
that each dealt not merely with the meaning of the words, but with issues of custom and practice, and involved the use of
arbitral powers. In this matter, the Commission may only deal with the meaning to be applied to the words unless there is
ambiguity or absurdity resulting from the meaning of the words. Further, there is no evidence before the Commission to allow
any conclusions as to whether custom and practice would mean that payment would be made on an employee meeting the
terms of the clause, if that were an issue appropriate to be taken into account in an interpretation.

15 The first issue is what are the requirements of clause 37. – Entitlement to Leave and Allowances Through Illness or Injury. It
provides—

“37.          ENTITLEMENT TO LEAVE AND ALLOWANCES THROUGH ILLNESS OR INJURY
(1) An employee who becomes incapacitated shall as soon as possible:

(a) notify the employee’s officer in charge of that fact and of the his or her whereabouts; and
(b) notify the Manager of the nature of the illness or the nature and cause of the injury, as the case may

be.
(2) Except in respect of a day on which an employee becomes incapacitated while on duty, an application for leave

by an employee on account of incapacity shall be supported by a certificate of a medical practitioner or, where
the incapacity involves a dental condition, by a certificate of a dentist.

(3) The application shall be—
(a) in a form approved by the Employer; and
(b) submitted to the Manager, and the certificate in its support shall be—
(c) submitted to the Manager.

(4) Subject to subclause (2) of this clause, and the compliance of the employee with subclause (3) (a), (b) and (c) of
this clause, the Employer may grant to an employee in respect of the employee’s incapacity leave of absence
with pay—
(a) for up to one hundred and sixty eight (168) days in a calendar year; and
(b) if so recommended by the Manager and subject to any terms or conditions recommended by the

Manager, for a further period.
(5) Except where an employee is incapacitated through the employee’s fault or misconduct, an employee is entitled

to receive in respect of a period of leave or absence approved under subclause (4) of this clause and subject to
any terms and conditions imposed under subclause (4) (b) of this clause, any special allowances which the
employee would have received under the agreement if the employee had not been incapacitated.

(6) The district allowance prescribed by this agreement ceases to be payable -
(a) after an incapacitated employee and the family of that employee have been absent from the

employee’s region for a continuous period exceeding six (6) weeks; and
(b) for so long thereafter as that absence continues.

(7) In subclause (6) of this clause, “family” means the spouse and any children of the employee residing with the
employee.

(8) (a) An employee who suffers illness or injury through the employee’s fault or misconduct is not entitled
to paid leave contained within the provisions of subclause (4) (a) and (b) of this clause, in respect of
absence from duty resulting from that illness or injury.

(b) An employee who suffers illness or injury through the employee’s fault or misconduct is not entitled
in respect of that illness or injury to receive the benefits contained under clause 40. - Medical and
Pharmaceutical Expenses of this agreement.

(c) Where the incapacity of an employee results from the carrying on by the employee of an occupation
for which the employee received or expected to receive remuneration, outside of the employee’s
duties as an employee the Employer may grant or refuse to grant paid leave to the employee in respect
of the incapacity or may grant the employee leave at a reduced rate of pay.

(9) An incapacitated employee shall not during the employee’s absence from duty engage for reward in any other
occupation or activity.

(10) An employee who has been absent from duty because of incapacity for longer than four (4) weeks shall, before
returning to duty, submit to the Manager evidence of the employee’s medical fitness to return to duty.

(11) (a) The Employer may direct an employee to submit to examination, at the expense of the Employer, by
one or more medical practitioners nominated in each instance by the Employer and the employee shall
obey such a direction.

(b) Where an employee has been examined under subclause 11 (a) of this clause, and the examining
medical practitioner expresses the opinion in writing to the Employer that the employee is unfit for
duty because of illness or injury, the Employer may direct the employee, to apply for leave on that
ground and the employee shall obey such a direction.”
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16 The whole of the clause requires consideration, in context. In summary, those parts of the clause which may be relevant to this
matter provide—

(1) An employee is required to notify his or her officer in charge of the fact of his or her incapacity and whereabouts,
and the manager of the nature of the illness, or nature and cause, of the injury as soon as possible (subclause
(1)).

(2) An application for leave shall—
(a) be supported by a medical certificate from a medical practitioner (subclause (2));
(b) be in an approved form (subclause (3)(a)); and
(c) together with the medical certificate, be submitted to the manager (subclause (3)(b) and (c)).

(3) If the employee complies with the requirements of subclause (2) and (3) the employer may grant the employee
leave (subclause (4)).

(4) An employee is not entitled to sick leave with pay if the illness or injury is through the employee’s fault or
misconduct (subclause (8)(a)).

(5) The employer may direct an employee to submit to an examination by a medical practitioner nominated by the
employer, and an employee shall obey the direction (subclause 11(a)).

(6) Where an examining medical practitioner referred to in paragraph (5) above expresses the opinion to the employer
that the employee is unfit for duty because of illness or injury the employer may direct the employee to apply
for leave and the employee is to obey that direction. (subclause (11)(b)).

17 The applicant says that subclause (11) is merely for the purpose of allowing the employer to direct an employee who is
attending for duty, who is not taking sick leave, to be required to do so. This is so that an unfit or unwell officer can be directed
by the employer to not perform his or her duty.

18 The question then is whether the word may used in subclause (4) is discretionary or mandatory. In D C Pearce and R S Geddes
“Statutory Interpretation in Australia” 4th Edition, the authors note that—

“… the principle guide adopted by courts in determining whether a provision imposes a duty or is merely facultative is to
examine the effect of interpreting the provision one way or the other. If the court is satisfied that that aim of the Act
would be defeated if a task were not carried out by a person or body, it will rule that the provision is obligatory and the
possessor of the power has no discretion to refuse to exercise it. So in Re M (1924) 26 WALR 115 it was held that a
provision stating that the Registrar – General of Births, Deaths and Marriages may correct errors in the Register of Births,
Deaths and Marriages on supply of proper proof imposed an obligation on the Registrar to correct the Register where such
proof was provided, and not withstanding the fact that the provision was couched in discretionary terms. The purpose of
the Act was to ensure the accuracy of the Register and the making of corrections to it could not be left to the whim of the
Registrar. In Bradley v Commonwealth (1973) 1 ALR 241, the High Court took into account the nature of the service that
the Post and Telegraph Act 1901 (Cth) required the Postmaster – General to provide. It concluded that the Act should
prima facie be read as imposing obligation to supply these services. The right of persons to telegraphic services should
not, in the absence of clear terms in the Act, be regarded as available at the discretion of the Postmaster – General.” (page
266)
…
Alternative words prima facie impose a duty: permissive words prima facie grant in a discretion
[11.5] Subject to the context in which the word appears, the use of the word ‘shall’ to entrust a function is taken prima
facie to impose an obligation to exercise that function; Grunwick Processing Laboratories Ltd v Advisory, Conciliation
and Arbitration Service [1978] AC 655, particularly Lord Diplock at 690 and Lord Salmon at 698. Lord Diplock
suggested that such an inference is stronger in the case of a provision dealing with a matter of substance in an Act than in
the case of one concerned with the machinery for carrying out the purpose of the Act. Conversely, ‘The authorities clearly
show that it lies on those who are assert that the word “may” has a compulsory meaning to show, as a matter of the
construction of the Act, taken as a whole, that the word was intended to have such meaning”: Ex parte Gleeson [1907]
VLR 368 per Cussen J. at 373. The same view was expressed by the High Court in Ward v Williams [1955] 92 CLR
496 at 505: “… it is necessary to bear steadily in mind that it is the real intention of the legislature that must be
ascertained and in ascertaining it will begin with a prima facie presumption that permissive or facultative expressions
operate according to the ordinary natural meaning”. (page 267) See also Finance Facilities Pty Ltd v FCT (1971)
127 CLR 106 particularly Owen J. at 138.
… the Federal Court (in Commr for Superannuation v Hastings (1986) 70 ALR 625) said that it was too simplistic to
describe a provision in permissive terms as being intended to be exercised for the benefit of persons who complied with
its preconditions. Rather it was a provision designed to avoid injustice and each case had to be considered on its particular
facts. But CF Australian Telecommunications Commn v Bartley (1988) 84 ALR 261 where the reasoning in Hastings case
was applied but to reach a different outcome.” (page 269)

19 Accordingly, one of the major considerations in this matter is the consequences of holding that may is to be discretionary or
obligatory. This is to be taken from the context, and with the requirement that those who assert that may should be taken as
imposing the duty demonstrate that this is appropriate. Further, there should be an examination of the effects that flow from the
alternative interpretation.

20 Clause 37 does not provide an entitlement as such. It sets out obligations to the employee (subclauses (1), (2) and (3)). The
employer is obliged to consider whether the employee has met the requirements of subclauses (2) and (3) of the clause. Clause
37 also enables the employer to consider whether the illness or injury is as a result of the employee’s own fault or misconduct.
Also requiring consideration is that subclause (11)(a) allows the employer to direct an employee to attend a medical
practitioner of the employee’s choosing. Subclause (11) does not set out that the context of the direction of the employer to the
employee which has been asserted by the applicant, i.e., only in relation to the outcome described in paragraph (b) of subclause
(11), or any other circumstances under which the employee may be directed by the employer to attend a medical practitioner
nominated by the employer.

21 Paragraph (b) of subclause (11) provides one result of that medical examination. It does not set out any other outcome such as
an opinion that the employee is fit. Clearly, there may be alternatives to the one provided for in paragraph (b). One such
alternative would be that the opinion is that the officer is fit for duty. What then? The agreement does not prescribe what is to
happen in any circumstance other than if the opinion is that the employee is unfit.

22 The agreement does not say what is to occur where there is conflict between the employee’s medical practitioner’s opinion and
the opinion of the medical practitioner to whom the employee may be directed by the employer. This does not constitute an
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ambiguity but rather an unanswered question. To limit the circumstances applicable to subclause (11) to those where the
employee is declared unfit would require consideration of extrinsic material, being the intentions of the parties in their
negotiations beyond what is contained in the terms of the Agreement. This is permissible where there is ambiguity or
absurdity, which there is not in this case. Further evidence would be required, and there was none before the Commission, only
Mr Kelly’s submission from the bar table. Accordingly, the Agreement does not answer the question posed by Mr Kelly as to
whether the opinion of the employer-nominated medical practitioner can override the opinion of the employee’s own doctor. It
is silent on that issue.

23 Although it is not strictly appropriate in the course of an interpretation to deal with general issues of equity, it may be helpful
to the parties in considering this matter to note that the usual industrial context of sick leave provisions particularly where the
absence is beyond a day or two, is that the onus is on the employee to provide proof satisfactory of sickness to the employer.
Usually, a medical certificate will suffice. However, there are occasions where there is cause for doubt, or need for
clarification. (Leonie Nicol v Milena Filomena Iacusso and Guiseppe Iacusso t/a La Plaza Drapery (FB) (1996) 76 WAIG 44).
Some medical certificates merely state the days on which the employee is said to be unfit for work, either including or not
including the nature of the illness. Some medical certificates are undated, as are those provided by Mr McDonald’s doctor.
Some relate to the illness or the injury which occurred before the employee consulted the medical practitioner, and are based
on the information the doctor received from the employee in the absence of current symptoms. Medical certificates do not
usually state whether the illness or injury was through the employee’s own fault or misconduct.

24 Therefore, while a medical certificate may, on its face, provide proof satisfactory to the employer, in other circumstances it
will provide only part of the information necessary for the employer to make a decision as to the employee’s eligibility for
payment. Where the employer has queries or reservations, it is up to the employer to make enquiries or seek clarification. It is
not open to an employer to reject a claim for payment for sick leave merely on the basis of any reservations. Once the
employee has provided reasonable proof of illness, he or she could normally expect payment, unless the employer had good
reason to reject the claim. (Fremantle Port Authority v Maritime Workers Union of Western Australia, Union of Workers
(CICS) (1978) 58 WAIG 315 at 316). However, in this case, the Agreement specifically allows the employer to direct the
employee to submit to an examination by a medical practitioner of the employer’s choosing. This is one way of the employer
seeking clarification or dealing with reservations.

25 Although the historical context of sick leave for police officers is not the same as applies generally, it would be hard to
conclude that an employer would be excluded from making enquiries regarding a sick leave claim in appropriate
circumstances, and subclause (11) provides such a mechanism. Mr McDonald’s evidence as to his circumstances demonstrated
only that the employer was entitled to have some questions about his applying for paid sick leave. If the Commission were
proceeding to deal with the application for the order set out in paragraph (1) of these Reasons, his evidence would need to be
tested as to whether or not he met all of the requirements as to clause 37. Because of the nature of the case, the employer
brought no evidence to contradict Mr McDonald’s evidence as to his particular circumstances. That is quite proper.

26 The applicant says that there is no provision within the terms of clause 37 which specifically allows the employer to challenge
the terms of a medical certificate. That is true. However, the clause does not prohibit the employer from doing so either. The
clause is clearly not exhaustive as to the circumstances which may arise where an employee applies for paid sick leave. It does
not set out a range of circumstances which require consideration, including matters referred to earlier such as how the
employer is to determine whether the illness or injury is through the fault of an employee or what is to happen if a medical
practitioner to whom the employee as directed by the employer disagrees with the medical certificate of the employee’s doctor,
to name but two such circumstances. It does not set out what an employer may do if the employer has reason to believe that,
notwithstanding the provision of a medical certificate, the employee was not sick, such as if the employee is reported to have
been undertaking activities inimical to the reported illness. It would be unusual for a sick leave clause to set out every possible
circumstance and how it is to be dealt with.

27 The applicant argues that the term may in clause 37 should be interpreted to mean shall. If this were so, it would preclude the
employer from making reasonable enquiries, and it would rule out the use of subclause (11) in circumstances where an
employee may seek payment for an absence where the employer would be entitled have reservations and wish to seek
clarification or further information regarding the illness.

28 I conclude that the terms of clause 37 do not contain all of the rights and obligations, or all of the procedures required, of
employers and employees in respect of an entitlement to claim for payment for sick leave. The agreement provides that, subject
to meeting certain conditions, the employee has an entitlement. Read into those terms is that the employer may clarify the
terms of the medical certificate presented by an employee, may need to gather further information not contained within the
medical certificate, and may direct an employee to submit to an examination by a medical practitioner nominated by the
employer. What follows from those things is not specified, and each case will be determined by its own facts.

29 Accordingly, in this case I find that the term may when used in clause 37 – Entitlement to Leave and Allowances to Illness or
Injury ought be given its natural meaning and ought not be read to mean shall. The consequence of reading may as obligatory
would be to ignore the possible consequences of disallowing the employer from making reasonable enquiries, or seeking
clarification in unclear or questionable circumstances.

30 However, if the interpretation of may is as urged by the applicant, then an employer would be compelled to pay claims for sick
leave when reasonable enquiries might establish that no genuine illness or injury occurred.

31 On the other hand, may is interpreted as giving discretion, if that discretion is said to be unfairly, unreasonably or harshly
exercised by the official holding the discretionary power, then a remedy, in this case an application to the Commission for the
exercise of arbitral powers, would be available.

32 In all of the circumstances I conclude that—
(1) The application in its current form is not within the power of the Commission pursuant to s.46 of the Industrial

Relations Act 1979 to determine;
(2) If I am wrong in that, or if the question were posed differently to seek an interpretation of Clause 37 to

determine—
(a) whether pursuant to subclause (4) the word may imposes an obligation on the employer to grant leave

with pay if subclauses (2) and (3) are met, the answer is no, as the clause does not prescribe all of the
conditions which might reasonably apply to consideration of granting an application for sick leave; or

(b) whether the opinion of a medical practitioner to whom an employee is directed by the employer can
override the opinion of, and a medical certificate issued by, the employee’s own doctor, the answer is
that the clause does not prescribe the answer.
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NOTICES—Award/Agreement matters—
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

APPLICATION NO. P 1 OF 2003
APPLICATION FOR VARIATION OF AWARD

ENTITLED
"EDUCATION DEPARTMENT MINISTERIAL OFFICERS SALARIES

ALLOWANCES AND CONDITIONS AWARD, No. 5 OF 1983”
NOTICE is given that an application has been made to the Commission by The Civil Service Association of Western Australia
Incorporated under the Industrial Relations Act 1979 for a variation of the above Award.
As far as relevant, those parts of the variation which relate to area of operation or scope are published hereunder:-
Clause 3 – Scope
The Applicant seeks an order of the Commission to alter the Respondency to the Award by varying Clause 3 - Scope of the Award.
The new Clause 3 is to read :
This Award shall apply to all Government Officers employed by the Minister for Education (hereinafter referred to as the Minister),
or the Director General, Department of Education (hereinafter referred to as the Director General), in an administrative, clerical or
general capacity who are not employed under the Government Officers Salaries, Allowances and Conditions Award 1989. It does
not apply to any officer employed on the teaching staff under provisions of the Education Act 1928, or the regulations made under
the Act, or to any child care worker.
A copy of the proposed variation may be inspected at my office at 111 St George's Terrace, Perth.

(Sgd) J.A. SPURLING,
Registrar.

10 February 2003.

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
APPLICATION NO. 21 OF 2003

APPLICATION FOR VARIATION OF AWARD
ENTITLED

“FARM EMPLOYEES’ AWARD, 1985” No. A 19 of 1984
NOTICE is given that an application has been made to the Commission by The Australian Workers’ Union, West Australian
Branch, Industrial Union of Workers under the Industrial Relations Act 1979 for a variation of the above Award.
As far as relevant, those parts of the variation which relate to area of operation or scope are published hereunder:-

3. - AREA AND SCOPE
This award shall apply throughout the State of Western Australia to employees employed:-
(1) On farms in connection with the sowing, raising, harvesting and/or treatment of grain, fodder or other farm produce .
(2) On farms or properties in connection with the breeding, rearing or grazing of horses, cattle, sheep, pigs or deer; or
(3) In clearing, fencing, well sinking, dam sinking or trenching on such farms or properties except employees who are bound

by the award of the Australian Industrial Relations Commission and known as the "Pastoral Industry Award, 1965" as
varied or replaced from time to time and the award of the Western Australian Industrial Commission, known as the "State
Research Stations, Agricultural Schools and College Workers"' Award No 23 of 1971 as varied, and as varied or replaced
from time to time. Provided that this award shall not apply to the land and premises occupied by:-
(a) Any institutions declared by proclamation under the "Aboriginal Affairs Planning Authority, Act,

1972"
or

(b) Any ofthe following institutions:-
Parkerville Children's Home Incorporated;
Tom Allan Memorial Home for Boys, Weeribee;
St Joseph's Farm and Trades School, Bindoon;
Christian Brothers' Agricultural School, Tardun.

A copy of the proposed variations may be inspected at my office at 111 St George's Terrace, Perth.
(Sgd) J.A. SPURLING,

Registrar.
12 February 2003.
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IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
Application No AG 14 of 2003

APPLICATION FOR REGISTRATION OF AN INDUSTRIAL AGREEMENT
ENTITLED “FISH FEAST GOSNELLS AGREEMENT 2002”

NOTICE is given that an application has been made to the Commission by The Shop Distributive and Allied Employees
Association of Western Australia under the Industrial Relations Act 1979 for registration of the above agreement.
As far as relevant, those parts of the Agreement that relate to area of operation or scope are published hereunder.

3.-AREA AND SCOPE
This Agreement shall be binding upon Shalom Financial Services Pty Ltd (Phil and Ruby Wong) trading as Fish Feast
(hereinafter referred to as “Fish Feast”), the Shop Distributive and Allied Employees’ Association of Western Australia
(hereinafter referred to as “the Union”) and the employees of Fish Feast who are employed in the classifications set out in
clause 6, of this Agreement.

6.-DEFINITIONS
(1)    “Employee Grade I” shall mean an employee engaged by Fish Feast who is in the first sim months of employment and

who is gaining the skills required of an Employee Grade II of Grade III.
(2)    “Employee Grade II” shall mean an employee with not less than six months service with Fish Feast who is engaged to

assist with preparation, assembly, cooking or packing of product for sale; the maintenance of the work area at a
standard of cleanliness as determined by Fish Feast; the cleaning of cooking utensils, cutlery and glassware; the
delivery of product to the customer outside the establishment and/or performs customer service functions including
the taking of orders by any means, the entering of information onto a computer, the receipt of monies or other duties
involving customer contact.

(3)    “Employee Grade III” shall mean an employee who is required to work in an “in charge” capacity giving direction to
Employees Grade I and/or Grade II or being in charge of the shop while working singly.

A copy of the Agreement may be inspected at my office at 111 St Georges Terrace, Perth.
(Sgd.) J. A. SPURLING,

[L.S.] Registrar.
3 February 2003

IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
Application No AG 12 of 2003

APPLICATION FOR REGISTRATION OF AN INDUSTRIAL AGREEMENT
ENTITLED “FISH FEAST GREENMOUNT AGREEMENT 2002”

NOTICE is given that an application has been made to the Commission by The Shop Distributive and Allied Employees
Association of Western Australia under the Industrial Relations Act 1979 for registration of the above agreement.
As far as relevant, those parts of the Agreement that relate to area of operation or scope are published hereunder.

3.-AREA AND SCOPE
This Agreement shall be binding upon Joenzo Pty Ltd (Joe and Rae Saccoccia) trading as Fish Feast (hereinafter referred to
as “Fish Feast”), the Shop Distributive and Allied Employees’ Association of Western Australia (hereinafter referred to as
“the Union”) and the employees of Fish Feast who are employed in the classifications set out in clause 6, of this Agreement.

6.-DEFINITIONS
(1)    “Employee Grade I” shall mean an employee engaged by Fish Feast who is in the first sim months of employment and

who is gaining the skills required of an Employee Grade II of Grade III.
(2)    “Employee Grade II” shall mean an employee with not less than six months service with Fish Feast who is engaged to

assist with preparation, assembly, cooking or packing of product for sale; the maintenance of the work area at a
standard of cleanliness as determined by Fish Feast; the cleaning of cooking utensils, cutlery and glassware; the
delivery of product to the customer outside the establishment and/or performs customer service functions including
the taking of orders by any means, the entering of information onto a computer, the receipt of monies or other duties
involving customer contact.

(3)    “Employee Grade III” shall mean an employee who is required to work in an “in charge” capacity giving direction to
Employees Grade I and/or Grade II or being in charge of the shop while working singly.

A copy of the Agreement may be inspected at my office at 111 St Georges Terrace, Perth.
(Sgd.) J. A. SPURLING,

[L.S.] Registrar.
3 February 2003
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IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
Application No AG 13 of 2003

APPLICATION FOR REGISTRATION OF AN INDUSTRIAL AGREEMENT
ENTITLED “FISH FEAST JOONDALUP AGREEMENT 2002”

NOTICE is given that an application has been made to the Commission by The Shop Distributive and Allied Employees
Association of Western Australia under the Industrial Relations Act 1979 for registration of the above agreement.
As far as relevant, those parts of the Agreement that relate to area of operation or scope are published hereunder.

3.-AREA AND SCOPE
This Agreement shall be binding upon Remy Feast Pty Ltd (Mike and Eve St.Guillaume) trading as Fish Feast (hereinafter
referred to as “Fish Feast”), the Shop Distributive and Allied Employees’ Association of Western Australia (hereinafter
referred to as “the Union”) and the employees of Fish Feast who are employed in the classifications set out in clause 6, of
this Agreement.

6.-DEFINITIONS
(1)    “Employee Grade I” shall mean an employee engaged by Fish Feast who is in the first sim months of employment and

who is gaining the skills required of an Employee Grade II of Grade III.
(2)    “Employee Grade II” shall mean an employee with not less than six months service with Fish Feast who is engaged to

assist with preparation, assembly, cooking or packing of product for sale; the maintenance of the work area at a
standard of cleanliness as determined by Fish Feast; the cleaning of cooking utensils, cutlery and glassware; the
delivery of product to the customer outside the establishment and/or performs customer service functions including
the taking of orders by any means, the entering of information onto a computer, the receipt of monies or other duties
involving customer contact.

(3)    “Employee Grade III” shall mean an employee who is required to work in an “in charge” capacity giving direction to
Employees Grade I and/or Grade II or being in charge of the shop while working singly.

A copy of the Agreement may be inspected at my office at 111 St Georges Terrace, Perth.
(Sgd.) J. A. SPURLING,

[L.S.] Registrar.
3 February 2003

IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
Application No AG 11 of 2003

APPLICATION FOR REGISTRATION OF AN INDUSTRIAL AGREEMENT
ENTITLED “FISH FEAST KARDINYA AGREEMENT 2002”

NOTICE is given that an application has been made to the Commission by The Shop Distributive and Allied Employees
Association of Western Australia under the Industrial Relations Act 1979 for registration of the above agreement.
As far as relevant, those parts of the Agreement that relate to area of operation or scope are published hereunder.

3.-AREA AND SCOPE
This Agreement shall be binding upon Lamnyar Pty Ltd (Mal and Ryan Magill) trading as Fish Feast (hereinafter referred to
as “Fish Feast”), the Shop Distributive and Allied Employees’ Association of Western Australia (hereinafter referred to as
“the Union”) and the employees of Fish Feast who are employed in the classifications set out in clause 6, of this Agreement.

6.-DEFINITIONS
(1)    “Employee Grade I” shall mean an employee engaged by Fish Feast who is in the first sim months of employment and

who is gaining the skills required of an Employee Grade II of Grade III.
(2)    “Employee Grade II” shall mean an employee with not less than six months service with Fish Feast who is engaged to

assist with preparation, assembly, cooking or packing of product for sale; the maintenance of the work area at a
standard of cleanliness as determined by Fish Feast; the cleaning of cooking utensils, cutlery and glassware; the
delivery of product to the customer outside the establishment and/or performs customer service functions including
the taking of orders by any means, the entering of information onto a computer, the receipt of monies or other duties
involving customer contact.

(3)    “Employee Grade III” shall mean an employee who is required to work in an “in charge” capacity giving direction to
Employees Grade I and/or Grade II or being in charge of the shop while working singly.

A copy of the Agreement may be inspected at my office at 111 St Georges Terrace, Perth.
(Sgd.) J. A. SPURLING,

[L.S.] Registrar.
3 February 2003
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IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
Application No AG 17 of 2003

APPLICATION FOR REGISTRATION OF AN INDUSTRIAL AGREEMENT
ENTITLED “FISH FEAST KELMSCOTT AGREEMENT 2002”

NOTICE is given that an application has been made to the Commission by The Shop Distributive and Allied Employees
Association of Western Australia under the Industrial Relations Act 1979 for registration of the above agreement.
As far as relevant, those parts of the Agreement that relate to area of operation or scope are published hereunder.

3.-AREA AND SCOPE
This Agreement shall be binding upon Doubtless Bay Pty Ltd (Nigel and Sarah Blackmore) trading as Fish Feast
(hereinafter referred to as “Fish Feast”), the Shop Distributive and Allied Employees’ Association of Western Australia
(hereinafter referred to as “the Union”) and the employees of Fish Feast who are employed in the classifications set out in
clause 6, of this Agreement.

6.-DEFINITIONS
(1)    “Employee Grade I” shall mean an employee engaged by Fish Feast who is in the first sim months of employment and

who is gaining the skills required of an Employee Grade II of Grade III.
(2)    “Employee Grade II” shall mean an employee with not less than six months service with Fish Feast who is engaged to

assist with preparation, assembly, cooking or packing of product for sale; the maintenance of the work area at a
standard of cleanliness as determined by Fish Feast; the cleaning of cooking utensils, cutlery and glassware; the
delivery of product to the customer outside the establishment and/or performs customer service functions including
the taking of orders by any means, the entering of information onto a computer, the receipt of monies or other duties
involving customer contact.

(3)    “Employee Grade III” shall mean an employee who is required to work in an “in charge” capacity giving direction to
Employees Grade I and/or Grade II or being in charge of the shop while working singly.

A copy of the Agreement may be inspected at my office at 111 St Georges Terrace, Perth.
(Sgd.) J. A. SPURLING,

[L.S.] Registrar.
3 February 2003

IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
Application No AG 15 of 2003

APPLICATION FOR REGISTRATION OF AN INDUSTRIAL AGREEMENT
ENTITLED “FISH FEAST LATHLAIN AGREEMENT 2002”

NOTICE is given that an application has been made to the Commission by The Shop Distributive and Allied Employees
Association of Western Australia under the Industrial Relations Act 1979 for registration of the above agreement.
As far as relevant, those parts of the Agreement that relate to area of operation or scope are published hereunder.

3.-AREA AND SCOPE
This Agreement shall be binding upon Mario and Frank Galati trading as Fish Feast (hereinafter referred to as “Fish Feast”),
the Shop Distributive and Allied Employees’ Association of Western Australia (hereinafter referred to as “the Union”) and
the employees of Fish Feast who are employed in the classifications set out in clause 6, of this Agreement.

6.-DEFINITIONS
(1)    “Employee Grade I” shall mean an employee engaged by Fish Feast who is in the first sim months of employment and

who is gaining the skills required of an Employee Grade II of Grade III.
(2)    “Employee Grade II” shall mean an employee with not less than six months service with Fish Feast who is engaged to

assist with preparation, assembly, cooking or packing of product for sale; the maintenance of the work area at a
standard of cleanliness as determined by Fish Feast; the cleaning of cooking utensils, cutlery and glassware; the
delivery of product to the customer outside the establishment and/or performs customer service functions including
the taking of orders by any means, the entering of information onto a computer, the receipt of monies or other duties
involving customer contact.

(3)    “Employee Grade III” shall mean an employee who is required to work in an “in charge” capacity giving direction to
Employees Grade I and/or Grade II or being in charge of the shop while working singly.

A copy of the Agreement may be inspected at my office at 111 St Georges Terrace, Perth.
(Sgd.) J. A. SPURLING,

[L.S.] Registrar.
3 February 2003
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IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
Application No AG 16 of 2003

APPLICATION FOR REGISTRATION OF AN INDUSTRIAL AGREEMENT
ENTITLED “FISH FEAST MAYLANDS AGREEMENT 2002”

NOTICE is given that an application has been made to the Commission by The Shop Distributive and Allied Employees
Association of Western Australia under the Industrial Relations Act 1979 for registration of the above agreement.
As far as relevant, those parts of the Agreement that relate to area of operation or scope are published hereunder.

3.-AREA AND SCOPE
This Agreement shall be binding upon Truaust Enterprises Pty Ltd (June Lim) trading as Fish Feast (hereinafter referred to
as “Fish Feast”), the Shop Distributive and Allied Employees’ Association of Western Australia (hereinafter referred to as
“the Union”) and the employees of Fish Feast who are employed in the classifications set out in clause 6, of this Agreement.

6.-DEFINITIONS
(1)    “Employee Grade I” shall mean an employee engaged by Fish Feast who is in the first sim months of employment and

who is gaining the skills required of an Employee Grade II of Grade III.
(2)    “Employee Grade II” shall mean an employee with not less than six months service with Fish Feast who is engaged to

assist with preparation, assembly, cooking or packing of product for sale; the maintenance of the work area at a
standard of cleanliness as determined by Fish Feast; the cleaning of cooking utensils, cutlery and glassware; the
delivery of product to the customer outside the establishment and/or performs customer service functions including
the taking of orders by any means, the entering of information onto a computer, the receipt of monies or other duties
involving customer contact.

(3)    “Employee Grade III” shall mean an employee who is required to work in an “in charge” capacity giving direction to
Employees Grade I and/or Grade II or being in charge of the shop while working singly.

A copy of the Agreement may be inspected at my office at 111 St Georges Terrace, Perth.
(Sgd.) J. A. SPURLING,

[L.S.] Registrar.
3 February 2003

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
APPLICATION NO. 1935 OF 2002

APPLICATION FOR VARIATION OF AWARD
ENTITLED

"HOSPITAL SALARIED OFFICERS (PRIVATE HOSPITALS  AWARD), 1980”
NOTICE is given that an application has been made to the Commission by The Hospital and Salaried Officers Association of
Western Australia (Union of Workers) under the Industrial Relations Act 1979 for a variation of the above Award.
As far as relevant, those parts of the variation which relate to area of operation or scope are published hereunder:-
SCHEDULE D RESPONDENTS

Insert new Schedule D Respondents as follows:

RESPONDENTS
Attadale Hospital
21-31 Hislop Road
ATTADALE W.A. 6156
Oats Street General Hospital
34 Oats Street
EAST VICTORIA PARK W.A. 6101
St . John of God Hospital
Parkfield Street
BUNBURY W.A. 6230
Mercy Hospital
Ellesmere Road
MT. LAWLEY W.A. 6050

South Perth Community
Centre Hospital
South Terrace
COMO W.A. 6152
Stirling Hospital
32 Spencer Avenue
MT. YOKINE W.A. 6060
St . John of God Hospital
Subiaco
Cambridge Street
SUBIACO W.A. 6008
Ramsay Health Care Pty Ltd
Trading as Hollywood Private Hospital
Monash Ave
NEDLANDS W.A. 6009

The following new respondents to be added to Schedule D Respondents
Galliers Private Hospital
PO Box 1012
Kelmscott Delivery Centre
WA 6997
Bethesda Hospital Inc
25 Queenslea Drive
Claremont
WA 6010

Mount Lawley Private Hospital
14 Alvan Street
Mount Lawley
WA 6050
Murdoch Surgicentre
100 Murdoch Drive
Murdoch
WA6150
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Colin St Day Surgery
51 Colin Street
West Perth
WA 6005
Fremantle Kaleeya Hospital
Cnr Station & Wolsely Roads
East Fremantle
WA 6158
Glengarry Private Hospital
53 Arnisdale Road
Duncraig
WA 6023
Lady Lawley Cottage
8 Gibney Street
Cottesloe
WA 6011
Health Solutions (WA) PTY LTD
110 Lakes Road
Mandurah
WA 6210

Niola Private Hospital
61-69 Cambridge Street
-West Leederville
WA 6007
Rockingham Family Hospital
Cur Willmott & Gnangara Drive
Rockingham Waikiki
WA 6169
Serapis Day Hospital
57 Burroughs Road
Karrinyup
WA 6018
Southbank Clinic
38 Meadowvate Avenue
South Perth
WA 6151
Westminster Day Surgery
476 Wanneroo Road
Westminster
WA 6061
Woodvale Private Hospital for Women
231 Timberlane Drive
Woodvale
WA 6026

A copy of the proposed variation may be inspected at my office at 111 St George's Terrace, Perth.
(Sgd) J.A. SPURLING,

Registrar.
10 February 2003.

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
APPLICATION NO. 22 OF 2003

APPLICATION FOR VARIATION OF AWARD
ENTITLED

"SOFT FURNISHINGS AWARD”, No. A23 of 1982
NOTICE is given that an application has been made to the Commission by The Forest Products, Furnishing and Allied Industries
Industrial Union of Workers, W.A. Branch under the Industrial Relations Act 1979 for a variation of the above Award.
As far as relevant, those parts of the variation which relate to area of operation or scope are published hereunder:-

4. – SCOPE
Delete clause 4. - Scope and insert in lieu thereof the following:
This award shall apply to Soft Furnishings Manufacture as carried on by representative employers named in the schedule attached
hereto.

SCHEDULE 2 –RESPONDENTS
Delete this Schedule and insert in lieu thereof the following:
SCHEDULE B - RESPONDENTS TO THE AWARD
ANNA'S CURTAINS & DECOR
83 Tweedale Road, Applecross WA 6153
AUSTRALIAN CURTAIN INDUSTRIES
1/78 Nonna Road, Booragoon 6154
BERNDALE BLINDS & CURTAINS
U7/59 Truganina Road, Malaga 6090
BETTA CURTAINS
1485 Albany Highway, Cannington 6107
BUDGET DRAPES
23 Winton Road, foondalup 6027
CARPET LIQUDATORS
10 Madison Road, Canning Vale 6155
CHELSEA DÉCOR
6 Canning Road, Kalamunda 6076
CURTAIN BAY
99 Erindale Road, Balcatta 6021
COMPETITIVE CURTAIN MANUFACTURERS
Shop 26, Belmont Shopping Centre, Belmont 6104
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SCHEDULE A - PARTIES TO THE AWARD
SCHEDULE B - RESPONDENTS TO THE AWARD
CURTAIN CAPERS
403 West Point Centre, 396 Scarborough Beach Road, Osbome Park 6017
CURTAIN CENTRE
231 Balcatta Road, Balcatta 6021
CURTAIN CONNECTION THE
436 Lord Street, Mt Lawley 6050
CURTAIN CRAFT
2/460 Canning Highway, Como 6152
CURTAIN DÉCOR
2/100 Frobisher Road, Osbome Park 6017
CURTAIN DESIGN
U2/188 Balcatta Road, Balcatta 6021
CURTAIN FAYRE
199 Great Eastern Highway, Midland 6056
CURTAIN IMAGE
3/16 Stanford Way, Malaga 6062
CURTAIN INTERIORS
352 Charles Street, North Perth 6006
CURTAIN LADY THE
10 Broadway, Nedlands 6009
CURTAIN MAKERS (1989)
Unit 7, 83 Hector Street, Osborne Park 6017
CURTAIN WORLD
26 Oxleigh Drive, Malaga 6062
DUBROV PTY LTD t/as INNOVATION
14 Kembla Way, Willetton 6155
GALAXY SOFT FURNISHINGS
23 Winton Road, Joondalup 6027
HOUSE OF CURTAINS
7-9 Rockingham Road, Hamilton Hill 6163
IDEAL CURTAINS
319 Walcott Street, North Perth 6006
KELLY'S HOME DÉCOR
386 Scarborough Beach Road, Osborne Park 6017
LESLIES CURTAINS
781 Canning Highway, Applecross 6153
LOU'S DÉCOR
1/361 Wanneroo Road, Nollamara 6061
LOU'S DÉCOR
58 Erindale Road, Balcatta WA 6021
MARIA'S QUALITY CURTAINS
48 B Watkins Street, White Gum Valley 6162
MAXWELL INTERIORS
201 Stirling Highway, Claremont 6010
MAY'S CURTAINS & WALLPAPER
Shop 1, 793 Canning Highway, Applecross 6153
REGENT SOFT FURNISHINGS (1980)
8 Platt Court, Booragoon 6154
ROWOOD PTY LTD
Unit 2/12 Abrams Road, Balcatta 6021
SARA'S CURTAINS
145 F Rockingham Road, Hamilton Hill 6163
SPECIALITY CURTAINS & DRAPES
156A Burswood Road, Victoria Park 6100
SPECIALTY CURTAINS & DRAPES
31 Adrian Street, Welshpool WA 6106
THE CURTAIN FORUM
Kingsley Village Shopping Centre, Kingsley 6026
THE CURTAIN FORUM
Shopping Centre Shop 15, 923 Whitfords Ave Woodvale 6026
TONIA'S CURTAINS
Shop 64, Chelsea Village, 145 Stirling Highway, Nedlands 6009
VICKY'S CURTAINS
93 Swan Street, Tuart Hill 6060
WARREN HARPER SOFT FURNISHINGS P/L
24 Gordon Street, Osborne Park 6017
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WEE WILLI WINKIES
84 Erindale Road, Balcatta 6021
WINDOW WITCHERY
Rear 8 Powell Street, Osbome Park 6017
A copy of the proposed variations may be inspected at my office at 111 St George's Terrace, Perth.

(Sgd) J.A. SPURLING,
Registrar.

8 February 2003.

PUBLIC SERVICE ARBITRATOR—Matters Dealt With—
2003 WAIRC 07687

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED,

APPLICANT
v.
DIRECTOR GENERAL, DEPARTMENT OF JUSTICE, RESPONDENT

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DATE TUESDAY, 11 FEBRUARY 2003
FILE NO. PSACR 56 OF 2002
CITATION NO. 2003 WAIRC 07687
_________________________________________________________________________________________________________

Result Application dismissed
Representation
Applicant Mr B Cusack
Respondent Mr R Bathurst (of counsel)
_________________________________________________________________________________________________________

Reasons for Decision
1 This matter was the subject of conciliation proceedings which did not resolve the dispute between the parties. Accordingly, it

was referred for hearing and determination in the following terms—
“The Civil Service Association of Western Australia Incorporated seeks a declaration that a contractual entitlement exists
that Groupworkers and Senior Groupworkers employed by the Department of Justice be paid the Commuted Shift
Allowance when in receipt of workers compensation benefits.
The Director General, Department of Justice opposes the claims and says that the declaration should not be granted.”

2 The applicant referred to an unregistered agreement (“the Agreement”) made in 1991 between itself and the Director General
of the Department for Community Services which at that time was the operator of juvenile care and detention facilities. The
Agreement contained a sub-heading, “Re: 14% Commuted Shift Allowance – Workers’ Compensation” and contained the
following paragraph, which set out the essence of the Agreement—

“The Department for Community Services agrees to reinstate and maintain the payment of the 14% Commuted Shift
Allowance for Groupworkers receiving workers compensation payments and employed in the following circumstances.”

3 The Agreement sets out a range of criteria and conditions for the payment of the Commuted Shift Allowance (“the
Allowance”). In 1993, the Ministry of Justice took over responsibility for juvenile detention centres and employed the great
bulk of the group workers previously employed by the Director General of the Department for Community Services. Some of
the group workers, those who were doing field, non custodial, work, stayed with the Department for Community Services.

4 The applicant says that the entitlement to payment of the Allowance whilst on workers’ compensation exists independently of
the Agreement because of the custom and practice of the respondent in applying that payment. The applicant also says that
although the Agreement referred to the Allowance as being 14 per cent, the rate at which that Allowance is paid in accordance
with the enterprise bargaining agreement now applicable is 16 per cent, and the applicant says that it is 16 per cent is
appropriate for payment.

5 By letter dated 14 November 2001, the respondent advised the applicant of its decision to no longer make payment of the
Allowance as part of payments to group workers on workers’ compensation except in limit circumstances.

6 The applicant says that where the terms of the Agreement have been adopted by the employer a contractual entitlement is
established. (Fielding SC in FCU v Merchant Service Guild 1990 (70 WAIG 896)). Further, the applicant says that as in Con-
stan Industries of Australia Pty Ltd v Norvich Winterthur Insurance (Australia) Ltd 1986 (160 CLR 226 at 236), the custom
and usage was so well known and established as to establish an entitlement to a contractual condition.

7 The applicant also argues that it is neither equitable nor in good conscience that the respondent should withdraw the
entitlement unilaterally.

8 The respondent says that until the date of the hearing, the applicant had not indicated in either the claim or any of its
documentation that there was an issue as to the equity of the conduct of the respondent in the withdrawal of the payment. The
respondent says that the applicant has proceeded only on the basis that there was an entitlement and, accordingly, says that is
the claim that the respondent has to answer.
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9 The applicant called evidence from Barry Gordon Nesbitt, a group worker employed by the respondent at Banksia Hill
Detention Centre, supervising and caring for juvenile detainees. Mr Nesbitt gave evidence that he had been originally
employed by the Department for Community Services in December 1991. He has been a workplace delegate for the applicant
since 1994 and part of his responsibility has been to be aware of conditions of employment of group workers. He says that he
was aware of the Agreement and of the entitlement to the Allowance. He believes that generally group workers are aware that
they were to receive the Allowance when on workers’ compensation.

10 Under cross examination Mr Nesbitt said that in 1993, he was one of the group workers whose employment moved to the then
Ministry of Justice. He also gave evidence of a number of occasions upon which he has had access to the workers’
compensation entitlements and processes since 1995. He says that he saw the Agreement as part of his duties as a workplace
representative.

11 The respondent objects to Mr Nesbitt’s evidence that he believed that group workers generally are aware of the entitlement as
this evidence is not evidence he is able to give and not supported by any other evidence, and is hearsay evidence.

12 The respondent on the other hand says that the applicant has not met the tests necessary to demonstrate that the condition of
payment of the Allowance on workers’ compensation is sufficiently well known or acquiesced in that it could be assumed by
everyone entering into a contract that it would form part of the contract, so well known as to go without saying. The
respondent says that the applicant’s evidence and its own evidence demonstrate that knowledge of the Allowance being
payable on workers’ compensation fall well short of meeting that test. The respondent refers to a number of authorities and in
particular notes that a very high standard of proof is necessary for a condition is to be declared to be custom and practice and
constituting an entitlement under the contract.

13 The respondent called evidence from Debra Phaces, Acting Manager, Human Resources Information Management of the
respondent. She prepared a document, Exhibit A, detailing the commencement date of all group workers.

14 Geoffrey William Griffiths, Acting Co-ordinator of Recruitment and Training, for Juvenile Custodial Services of the
respondent, co-ordinates recruitment and training of group workers and is involved in their interviewing and induction. He
initially commenced work as a group worker in November 1976, employed by the Department of Community Services. He has
held a number of positions involving juvenile detention since that time and including group worker positions. From 1991, he
was employed undertaking various roles including group worker, supervisor and assistant superintendent at Longmore. This
latter role at Longmore included human resources, workers’ compensation and involvement in recruitment interviews. He was
aware of a practice of group workers receiving a commuted shift allowance whilst on workers’ compensation while he
performed that latter role. From 1991 to 1995, he was a member of the union, and does not recall the union making him aware
of the practice. Whilst he was at Longmore, apart from those persons who went on workers’ compensation, he did not speak to
group workers about the issue of the amount of payment they would receive on workers’ compensation. During his time in that
role he was involved in interviewing prospective group workers and the issue was not discussed. Such an issue would not
normally form part of the discussions on the interview or during the recruitment process. This was also the case during the
orientation and induction processes. Group workers would not have known about the Allowance through him.

15 William George Edwards, the superintendent of Banksia Hill Detention Centre, gave evidence that he commenced as a group
worker in 1984 at Riverbank and then moved to Longmore. In 1989, he was a senior group worker and in 1993 was transferred
back to Riverbank. In 1994 he was acting, and then became, assistant superintendent. That role involved resource management
including financial, human and physical resources. He has held other positions and been promoted through the ranks to the
position of superintendent.

16 Mr Edwards cannot recall, in his role at Banksia Hill, involved in human resource matters, talking to anyone regarding
payments during the workers’ compensation. Between 1991 and 1994, he did not know of the Agreement although he was a
union member during that time. He cannot remember any efforts by the union to bring that matter to his attention. He has been
involved in all intakes of group workers since 1997 and is aware of the induction process. There has been no mention during
that process of payments during workers’ compensation. There may be some discussion during the induction process of
entitlements to sick leave and annual leave but not to the actual payments to be made during workers’ compensation.

17 The respondent says that the evidence falls well short of demonstrating the necessary conditions to bring the payment of the
Allowance to the status of being a contractual entitlement as claimed by the applicant. Furthermore, the respondent says
Exhibit A demonstrates that one third of group workers currently employed were engaged prior to the Agreement between the
applicant and the Department of Community Development and there would need to be evidence that they were made aware of
a variation to their contract of employment at some stage. The remaining two thirds of employees were employed subsequent
to that Agreement being reached and there is no evidence to support them having been advised in such a way that the condition
became notorious, was so well known as to go without saying, or formed any aspect of their contractual entitlements during the
course of them being engaged or subsequently. The respondent says that it is not surprising that Mr Nesbitt would have known
of the agreement or of the payment arrangement for workers’ compensation because he had been injured and had experienced
the workers’ compensation payments on a number of occasions and his injury had had an effect on his life. He was also aware
of the arrangement because of his role as union representative. His view that everyone knows about it was not supported by the
evidence and, in particular, two witnesses called by the respondent who might otherwise have known of such an arrangements
had it been as described by Mr Nesbitt, have given evidence of the contrary. The respondent says that a high standard of proof
is required that the entitlement was so well known, so notorious that everyone contracted on that basis.

18 The tests to be applied in determining custom and practice are set out by his Honour Brinsden J. in Robe River Iron Associates
v Amalgamated Metal Workers’ and Shipwrights Union of Western Australia and Others (67 WAIG 1097 at 1098) where His
Honour said that—

“In my view the evidence before the Commissioner fell far short of establishing any custom or usage which could in a
way have been the basis of implication into the terms of the Agreement. What is necessary to establish custom or usage
has been discussed in Constan Industries of Australia Pty Ltd v. Winterthur Insurance (Australia) Ltd (1986) 60 ALJR
294 and particular at p. 296. The following propositions were referred to. (1) The existence of a custom or usage that will
justify the implication of a term into a contract is a question of fact. (2) There must be evidence that the custom relied on
is so well known and acquiesced in that everyone making a contract in that situation can reasonably be presumed to have
imported that term into the contract: In the words of Jessel MR in Nelson v. Dahl (1979) 12 Ch 568 at p. 575, approved
by Knox C.J. in Thornley v. Tilley (1925) 36 CLR 1 at p. 8: “(The custom) must be so notorious that everybody in the
trade enters into a contract with that usage as an implied term. It must be uniform as well as reasonable, and it must have
quite as much certainty as the written contract itself.” (3) A term will not be implied into a contract on the basis of a
custom where it is contrary to the express terms of the agreement. (4) A person may be bound by a custom
notwithstanding the fact that he had no knowledge of it.”
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19 The evidence called by the applicant to demonstrate that custom and practice applies was the evidence of Mr Nesbitt that—
“My understanding of this document is that generally group workers are aware that they will be in - - receive a payment,
workers compensation, for - - sorry, commuted allowance on any work - - on receipt of workers compensation.”

(transcript page 6)
20 Mr Nesbitt’s evidence is not supported by evidence called by the respondent. There would appear to be no information as to

the payment of the Allowance during workers’ compensation provided to prospective group workers during the recruitment
process, nor to them once they have been engaged, or during orientation or induction. There is no evidence of any general
dispersal of the information. The evidence appears to demonstrate only that those persons who are union delegates, human
resources personnel or group workers who have had cause to utilise workers’ compensation may be aware of the arrangement.
There is no evidence that the Allowance being payable during workers’ compensation was known to the remainder of the
approximately 190 group workers, either during the formation of their contracts of employment or at any time since. The
evidence is not such as to demonstrate that it “is so well known and acquiesced in that everyone making a contract in that
situation can reasonably be presumed to have imported that term into the contract,” (RRIA v AMWSU (supra)). Nor is there
evidence of it being “so notorious that everybody in the trade enters into a contract with that “(custom and practice) as an
implied term” (Thornley v Tilley (1925) 36 CLR 1 at page 8).

21 Accordingly, the evidence fails to meet one of the four essential tests, and I am unable to determine that a contractual
entitlement exists in that regard.

22 As to the applicant’s argument during the course of the hearing that, in essence, the respondent’s alleged unilateral withdrawal
of the payment of the Allowance during workers’ compensation, was unfair. I note the terms of the referral of this matter for
hearing and determination. It relates only to the assertion by the applicant that an entitlement exists, and seeks a declaration
accordingly. It does not raise any question as to the fairness or otherwise of the respondent’s decision to withdraw from the
arrangement, or its actions in implementing that decision. Until the matter was raised in the applicant’s closing submission, the
matter was not the subject of the dispute referred for hearing and determination, and the respondent objects to its being dealt
with in those circumstances.

23 I make no findings and draw no conclusions as to the issue of fairness as that aspect has not been the subject of evidence, and
is not properly before the Commission.

_________

2003 WAIRC 07685
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED,
APPLICANT
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DIRECTOR GENERAL, DEPARTMENT OF JUSTICE, RESPONDENT

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR
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_________________________________________________________________________________________________________

Result Application dismissed
_________________________________________________________________________________________________________

Order
HAVING heard Mr B Cusack on behalf of the applicant and Mr R Bathurst (of Counsel) on behalf of the respondent, the Public
Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders—

THAT this application be, and is hereby dismissed.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner
Public Service Arbitrator.

____________________
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v.
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CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DATE OF ORDER TUESDAY, 4 FEBRUARY 2003
FILE NO/S. PSAC 55 OF 2002
CITATION NO. 2003 WAIRC 07626
_________________________________________________________________________________________________________

Result Interim order dismissed.
_________________________________________________________________________________________________________
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Order
WHEREAS this is an application pursuant to Section 44 of the Industrial Relations Act 1979; and
WHEREAS on the 9th day of January 2003 the Arbitrator convened a conference for the purpose of conciliating between the
parties; and
WHEREAS at the conclusion of that conference the parties sought time to undertake further discussions; and
WHEREAS on the 3rd day of February 2003 the Arbitrator convened a further conference for the purpose of conciliating between
the parties and to deal with an application by the Applicant for an interim order in the following terms: “That the contested
direction of the respondent to Ms Lamond be suspended to the extent necessary to allow in-person contact with the prisoner in
question on an initial occasion, and then each fortnight until the substantive matter is finally determined”; and
WHEREAS the Arbitrator heard from the parties regarding the interim order sought by the Applicant; and
WHEREAS the Arbitrator considered the tests set out in Thomas James Brown v President, State School Teachers Union of WA
(Inc) and Others (69 WAIG 1390) and in Barry Corse v David Alexander Robinson (77 WAIG 321); and
WHEREAS the Arbitrator considered that the issue of the Respondent directing Ms Lamond to not visit a person in the adult prison
system—

1. While it does not relate to her workplace and is not limited to what she does in her personal and private time, it
relates to her role, responsibilities and the limitations properly applying to the work she undertakes; and

2. Although there is a substantial case to be tried, the competing views and interests of the parties and relevant
considerations on both sides do not allow a conclusion to be reached as to a prima facie case; and

3. The potential detriment to the Applicant in not being able to visit this person for the period of time until the matter
is heard and determined is not as great as is the potential detriment to the Respondent should any visits proceed; and

WHEREAS the Arbitrator concluded that on balance, taking account of those matters referred to in points 1, 2 and 3 above and
weighing them with the remainder of the tests to be applied in considering an application for an interim order, the interim order
sought should not issue;
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby
orders that—

THAT the application for interim orders be and is hereby dismissed.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.
Public Service Arbitraror.

INDUSTRIAL MAGISTRATE—Complaints before—
2003 WAIRC 07367

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
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v.
AUSTAL SHIPS PTY LTD, RESPONDENT

CORAM MAGISTRATE G CICCHINI IM
DATE MONDAY, 18 NOVEMBER 2002
FILE NO/S. M 375 OF 2001
CITATION NO. 2003 WAIRC 07367
_________________________________________________________________________________________________________

Result Claim struck out for want of jurisdiction
Representation
Claimant Mr L Edmonds of counsel
Respondent Mr K Martin QC and with him Mr S Heathcote of counsel
_________________________________________________________________________________________________________

Reasons for Decision
(Given orally during and at the conclusion of the hearing, extracted from the transcript of proceedings and edited by His Worship)

1 The Claimant seeks, on the first day of the hearing of this matter, to amend the claim by substituting the worker, Mr Richard
James Quinlivan, as the Claimant. The power for substitution is available to me by virtue of Order 16 Rule 1 of the Local
Court Rules 1961.
Section 81CA(2) of the Industrial Relations Act 1979 provides that—

“Except as otherwise prescribed by or under this Act or another law — 
(a) the powers of an industrial magistrate’s court; and
(b) the practice and procedure to be observed by an industrial magistrate’s court,

when exercising general jurisdiction are those provided for by the Local Courts Act 1904 as if the proceedings were an
action within the meaning of that Act.”
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2 I have gone to the regulations in relation to this jurisdiction, being the Industrial Magistrate’s Courts (General Jurisdiction)
Regulations 2000. Regulation 6 thereof provides—

“(1) A court hearing an action may, of its own motion or on an interlocutory application by a party, give a direction
on the practice and procedure in relation to a proceeding in the action if —

(a) these regulations do not provide for the practice or procedure in the proceeding;
(b) the Local Courts Act 1904 does not provide for the practice or procedure in the proceeding or provides for a

practice or procedure that is inconsistent with these regulations; and
(c) no direction under regulation 5 in relation to a proceeding of that kind is in force.”

3 Regulation 5 is a provision that enables the Chief Stipendiary Magistrate to make directions in relation to procedure. It
provides—

“(1)  The chief stipendiary magistrate may give directions as to the practice and procedure to be followed in proceedings
generally, if —

(a) these regulations do not provide for the practice or procedure in the proceedings; and
(b) the Local Courts Act 1904 does not provide for the practice or procedure in the proceedings, or provides for

a practice or procedure that is inconsistent with these regulations.”
4 As to the application for substitution of the Claimant in this matter, there is no particular regulation that I can find within the

Industrial Magistrate’s Courts (General Jurisdiction) Regulations 2000 that applies. There has not been any direction given
by the Chief Stipendiary Magistrate in that regard. Accordingly, it seems to me that the provisions of the Local Courts Act
1904 and rules apply. In that regard I note Order 16 Rule 1 of the Local Court Rules 1961. It provides—

“Where an action or matter has been commenced in the name of the wrong person as plaintiff or otherwise, or
where it is doubtful whether it has been commenced in the name of the right person, the Magistrate, if satisfied
that it has been so commenced through a bona fide mistake, and that it is necessary for the determination of the
real matter in dispute so to do, may order any other person to be substituted or added as plaintiff or otherwise
upon such terms, as to notice and otherwise, as may be just .”

5 Therefore there is power for substitution to occur if I am satisfied that the proceedings have been commenced in the wrong
name as a result of a bona fide mistake.

6 It is incumbent upon the Claimant to provide evidentiary material addressing the issue of mistake. That has not been done. The
position is that the Court has been asked to proceed and grant the application on what can only be said is an evidentiary
vacuum. There is simply no evidence before the Court going to the issue of mistake.

7 It must be said that the Claimant has had the opportunity to address this issue of mistake and, it seems, has had the opportunity
to do so since early November, but has not done so. The result is that the necessary and pivotal precursor to this Court
exercising its jurisdiction in favour of the Claimant has not been met and it has left this Court with no evidence upon which it
could possibly grant the application, leading inevitably to the rejection of the application for substitution made by the
Claimant. Further, and in any event, having been taken through the pleadings by Mr Martin, I agree with him that the
pleadings have been prepared in what seems to be a considered approach, and that also militates against a finding of mistake.

8 The bottom line here is that the Court cannot operate in an evidentiary vacuum. There is simply no evidence, which would
enable me to exercise my discretion even though I have the power to do so pursuant to Order 16 Rule 1 of the Local Court
Rules 1961 and, therefore, for those reasons, the application is refused.

(His Worship then heard the parties in relation to whether the claim should proceed. The Reasons for Decision then continued)
9 The submissions made by Mr Martin in this matter are obvious. In essence he suggests that the claim brought by the Claimant

union is predicated on its ability to pursue a claim governed by the workplace agreement. It is self-evident that the union does
not possess the ability to pursue a claim pursuant to the Workplace Agreements Act 1993. It was not privy to the agreement
between Mr Quinlivan, the worker, and the respondent. It is axiomatic, therefore, that this claim is erroneously founded. I need
not go over, in any detail, what Mr Martin has put to me because, as I have said, those submissions are self-evident as are the
outline of written submissions that he has made on the jurisdictional issues. Indeed, they are so self-evident that even Mr
Edmonds does not resist the argument. He indicated to me that the whole basis for making the initial application to amend the
name of the Claimant was founded on the obvious difficulty that presented as a consequence of the issues raised by the
Respondent. It follows that this Court does not have the ability to deal with this matter before it. There is a fundamental flaw in
the claim, which strikes at the jurisdiction of this Court.  I therefore find that I do not have jurisdiction to deal with the claim as
it is before me.

10 For the reasons stated, I order that the claim be struck out for want of jurisdiction.

____________________
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Reasons for Decision
(Given extemporaneously at the conclusion of the hearing, extracted from the transcript of proceedings and edited

by His Worship)
1 These matters follow another matter that was determined by this Court (not as presently constituted) which went on appeal to

the Full Bench. The Full Bench having considered the matter determined that the Metal Trades (General) Award 1966 (the
Award) did not apply (see Bell-A-Bike Rottnest Pty Ltd v AFMEPKIU 82 WAIG 2655).

2 The Award is the sole basis upon which each of the claims has been made. Accordingly, the claims in each instance are reliant
on the Award being found to be applicable. If it does not apply, simply put, the cause of action in each instance falls away. Mr
Edmonds signalled his intention to “amend” the claims so that they are not predicated upon the applicability of the Award. I
cannot see, with all due respect to Mr Edmonds, how the claims can be amended as he seeks. That would be tantamount to
raising a new cause of action. It is appropriate in the circumstances, therefore, that the claims be dismissed because there is
simply no basis for the claims given the decision of the Full Bench in the decided matter. Accordingly, it is appropriate,
therefore, that the applications made by the Respondent, that the claims be dismissed, succeed. The claims in each instance are
accordingly dismissed.

3 The Respondent seeks costs in relation to making these applications and says that it attempted to resolve the matters by way of
agreement but was forced to make the applications in order to resolve the issue. In my view, the matter was understood in each
instance, quite clearly, to be one which would be determined upon the determination of the test case that was ultimately
decided by the Full Bench. In those circumstances it seems to me that the parties have been in the clear knowledge that the
determination of the Full Bench would ultimately determine these matters.

4 I accept that the Respondent has been put to cost in bringing these applications to finally resolve the matters and has incurred
expenses in doing so. In my view it cannot be said that the conduct of the Respondent has been anything other than
appropriate. The Claimant’s delay in relation to this matter, although regrettable, has not been such as to place it, in my view,
at risk of costs. The only consequence, in my view, is that the Claimant exposed itself to the payment of disbursements
incurred making the applications. I therefore accede to the claim for costs, only in so far as the Claimant is to pay to the
Respondent the $10.00 fee which it incurred in each instance by way of disbursement in bringing these applications.

G. CICCHINI,
Industrial Magistrate.

____________________
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Reasons for Decision
(Given extemporaneously at the conclusion of the hearing, extracted from the transcript of

proceedings and edited by His Worship)
1 The matter before me is a claim by Karen Jean Broadfoot as against Andrew Ha and Tran Ha. Together, Mr and Mrs Ha

are the owners of a business at Wangara being the Paramount Lunch Bar and Cafe. It is common ground that the
Respondents employed the Claimant, Ms Broadfoot, and that her employment commenced in about early February 2001.
It is also common ground that the Claimant was paid during the course of her employment as a casual employee pursuant
to the Restaurant, Tearooms and Catering Workers Award No R48 of 1978.

2 The Claimant worked for the Respondents for the period leading up to 18 January 2002, at which time she had a
disagreement with Mr Ha’s wife and left the employment of the Respondents of her own accord. It seems that she took
some advice in relation to her employment situation and as a result of advice received she then made a claim for the
payment of annual leave. The Respondents rejected that claim on the basis that the Claimant was not a person to whom
annual leave was payable in that she was a casual employee.

3 The issue in this case is one that is to be determined simply on whether or not the Claimant was a part-time employee or a
casual employee. Mr Ha says she was a casual employee, as evidenced by the pay rate that she received in respect of her
payment for hours worked. The Claimant says that although she was paid a casual rate, she in fact was a part-time
employee as evidenced by the regular hours, the continuous employment and the rosters that she was required to work.

4 Whether or not a person is a casual employee or a part-time employee is a matter to be determined by the Court.
Whatever the parties may consider their respective positions to be, the question is one that only this Court can determine.
There is ample authority to say that it matters not how the parties classify the position or, indeed, label the position. The
Court must look at the evidence objectively to determine what was the true nature of the employment contract between
the parties.

5 In this case the evidence generally is not in dispute, although there is one major issue of dispute. That major issue is
whether or not at the time that the employment commenced or just prior to the employment commencing, that is at the
time that the discussion took place in respect to the employment conditions, the Claimant was advised that she would be a
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casual employee. On her evidence, the Claimant says that she was never told that she was a casual employee. On Mr Ha
‘s evidence, he says it was made clear to her, because of the rate of pay that she was to receive, that she was a casual
employee. So there is a dispute on the facts in relation to that matter. But otherwise and generally, the evidence is not in
dispute.

6 It is clear that the Claimant was engaged by the Respondents and commenced her employment in or about early February
2001. That employment continued through to January 2002.

7 It is also clear from the documentary evidence before me, particularly exhibit 4, that she generally commenced her duties
at 9.00am but sometimes earlier. Sometimes she commenced as early as 7.30am; sometimes she commenced at 8.00am
and sometimes at 10.00am. It seems from the documentary evidence before me that she always finished her work at
2.30 in the afternoon.

8 It is also apparent from the documentary evidence before me and indeed from the evidence given by both the Claimant
and Mr Ha that she also worked every second Saturday. The Claimant tells me that her pay for the Saturday work was
received in cash and did not form part of the payment that she received otherwise for her duties.

9 She told me that she initially commenced working 5 days a week but, because of personal circumstances, that
arrangement changed and she ultimately worked 4 days a week on a regular basis for the Respondents. Indeed, the
documentary evidence supports the fact that she worked for the Respondents on a regular basis, that is, she worked 4 days
a week, and the evidence dictates that her hours of work generally were quite consistent, in or around the 22 or 23 hour
mark, sometimes more, sometimes less, but generally speaking about that time was worked by the Claimant.

10 It is also the case that she worked in accordance with rosters that were prepared by the Respondents and, indeed, the
rosters or some of them are before the Court in exhibit 4.

11 The Respondents’ position is that although the Claimant did work for them on a regular basis, the hours of work changed
dramatically to suit the needs of the business and that although there were rosters in place, the rosters were changed to
reflect the needs of the business. The Respondents put to the Court that the hours of work of the Claimant were not as
regular as the Claimant would lead the Court to believe.

12 The Respondents essentially oppose the Claimant’s claim because they say that she was a casual employee. She knew she
was being paid a casual rate and she cannot have the benefit of being paid at a casual rate and now seek to claim holiday
pay as well. Had she wanted holiday pay, she should have been receiving the part-time rate which was significantly lower
and she would have, in fact, been paid less for her employment during that particular point in time. That is essentially
what the defence is in relation to the matter.

13 I am called upon to determine what was the relationship between the parties and to determine the true nature of the
employment agreement. That is, whether it was a casual employment relationship or whether it was a part-time
employment relationship.

14 In determining the matter, I go to the evidence of the Claimant firstly. She has testified that she was aware that she was
being paid at a casual rate. There is no question about that at all. However she maintains that she was not told she would
be put on as a casual. I accept her evidence in that regard. The Respondents says that she knew that she was a casual
because she was being paid at a casual rate. There can be no doubt that the Claimant knew she was being paid at a casual
rate but the fact that that occurred did not necessarily mean that she was told upon appointment or immediately prior that
she was a casual employee. I find, in fact, accepting the Claimant’s evidence in preference to that of Mr Ha, that she was
not told that she was a casual employee.

15 Leaving that aside, the Respondents’ position is that because the Claimant was paid at a higher hourly rate than a part-
time employee, then the rate compensated for the lack of other entitlements and in those circumstances the rate at which
she was paid was indicative of the fact that she was a casual employee. However, the fact that the employer may have
paid her at the higher casual rate does not of itself necessarily mean that the person is a casual employee. Furthermore, the
fact that she was paid at a higher rate does not offset an employee’s right, under the relevant legislation. In other words,
the payment of a higher rate does not of itself diminish any liability the employer might have in the event that this Court
finds that the Claimant was a part-time worker.

16 It is important, of course, that persons be classified correctly. There are a number of indicators that go to the issue of
whether a person is part-time or casual. Generally speaking, casual employees are employed on an irregular basis with no
set design or routine to their work and there is no particular expectation that there will be regular ongoing employment.
They are employed on an “as-needed” basis, often to meet the changing workloads within a business. Often casual
employees work on an irregular basis for example one particular day one week, two days the next week, four days the
next, the whole of the next week and maybe no days at all the following week. There is no pattern of work in that
situation. That is only an example, of course. The fact that they are casuals is recognised from the beginning of their
employment and it is usually indicative of the fact that they work for short periods on an irregular basis with their actual
hours varying from week to week. They are employed on that basis and they do not receive any other benefits. They do
not generally have consistent starting times or finish times or regular hours of work and they are generally contacted by
their employer to ascertain whether they can work at a particular time or a particular day. There is no semblance of
regularity to it. There is no particular expectation of work being made available. The main factor is that casual employees
are free to refuse work. They can come and go as they please. They are not committed to their employer. They do not
have to be there every particular day. If they want not to work a particular day, they can say, “Look, I don’t want to work
that day” and the employer is bound by that.

17 A part-time employee, on the other hand, is in a different situation. It is the part-time employee who is involved in regular
and systematic work and normally it is fixed. Such an employee may work a certain number of hours per week or per
fortnight as the case may be. There is a certain expectation on both sides in relation to the work. The employee expects to
work and the employer expects the employee to go to work for those particular hours. Usually, with part-time situations,
there is a regular set roster whereby the employee knows which particular days he or she is to go in to work and generally
speaking there are set times as well. There are a number of other factors that show whether a person is part-time; for
example, that the job is ongoing work. If the work is ongoing and regular then that is indicative of a part-time situation.

18 Now what was the case here in this particular case? It is clear to me that the Claimant worked on a very regular basis, that
is, she worked weekly. Initially five days a week and then four days a week. Her start time was generally 9.00am,
although it is conceded and it is accepted that sometimes she started earlier, sometimes later, but generally she started at
9.00am. Further, it is the case that she finished at 2.30pm every day that she worked. That is all indicated by the rosters
that I have before me in exhibit 4. It is also clear that she had ongoing regular employment upon that basis and there was
an expectation on her part to be working with the Respondents. It is clear from the evidence that the Respondents had an
expectation that the Claimant would attend work upon that basis.
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19 The evidence before me overwhelmingly dictates that the Claimant in this particular case was working as a part-time
employee. Notwithstanding the fact that she was paid at a casual rate, it does not matter what the Respondents may have
classified her as or what they paid her as, the reality is, because of the circumstances, that she was a part-time employee
although classified by the Respondents to be a casual employee. The Respondents had no greater obligation than to pay
her the award rate for a part-time employee and strictly speaking they should have paid her less during the time of her
employment there. That is a matter for the Respondents. There is nothing I can do about that. The fact is, because they
failed to properly categorise the employee as a part-time employee, they have effectively caused themselves to expend
more in the payment of her hourly rate. They have failed to recognise that the person was, in fact, a part-time employee
because of the circumstances.

20 Given that the Claimant is a part-time employee and, as I said, the evidence overwhelmingly dictates that that is the case
based on what I have before me, then she is entitled to annual leave. Section 23(1) of the Minimum Conditions of
Employment Act 1993 excludes casual employees from entitlement to annual leave, but others, such as full-time
employees and part-time employees are entitled to annual leave or pro-rata annual leave.

21 It is clear that the Claimant ought to have been paid her pro-rata annual leave at the time of termination. I appreciate that
that did not occur for various reasons. Firstly, she did not know she was entitled to the payment and secondly, because the
Respondents did not think she was entitled to the payment. It is simply a situation where she was ignorant of her rights
and the Respondents, because of the view that they took that she was a casual employee, did not think she was entitled to
the payment of holiday pay. Clearly she was entitled to holiday pay. The Claimant’s ignorance caused the delay in her
making a claim for holiday pay.

22 The Claimant is entitled to be paid at the rate for her last week’s pay, but she has not claimed upon that basis. She has
claimed at a lesser rate. The rate for her last week’s pay, according to the evidentiary materials that I have before me, was
that comprised for having worked 25½ hours. She could have claimed on that basis but did not do so. She has calculated
her claim at an average of 23 hours. In my view, the claim for 23 hours on an average of the hours that she ordinarily
worked for the Respondents is probably fair notwithstanding that it is not strictly in accordance with the legislation. The
Claimant has claimed the 23 hours per week worked as being the basis upon which the calculation is made. Therefore she
claims to be entitled to 23 hours multiplied by 4 weeks, which equates to 92 hours. The 92 hours is to be multiplied by the
applicable hourly rate of $13.56 per hour. That produces an amount of $1247.57 less the tax leaving a net sum of
$991.52. That is what she claims.

23 The position in relation to her claim is that she is entitled to annual leave for the period that she worked. Her entitlement
is notionally greater than what she has claimed strictly speaking because she has limited herself to 23 hours where, in
fact, she should have claimed a higher amount. I note that she is just short of the 12-month period and strictly speaking
she would not be entitled to 4 weeks. But the calculation that she has made still brings her under the amount to which she
is entitled in any event by virtue of a claim pursuant to the legislation for the 25½ hours that she worked during her final
week. Upon that basis I take the view that the amount that she has sought is appropriately claimed.

24 For the reasons that I have stated, I find that the claim made by the Claimant has merit. In fact, she has proven on the
balance of probabilities that she was a part-time employee. She was not paid in accordance with the Minimum
Conditions of Employment Act 1993 and she is entitled to annual leave. The amount that she has claimed is within that to
which she is entitled. Accordingly, I find against the Respondents in relation to this matter. There will be judgment for the
Claimant as against the Respondents in the net amount of $991.52.

25 I propose in consequence of the reasons that I have given to make the following orders—
1. That the claim is proved; and
2. That there be judgment for the Claimant as against the Respondents in the sum of $991.52 net.

26 The amount stated in order 2 is comprised of the gross sum of $1247.57 less tax.
G. CICCHINI,

Industrial Magistrate.

____________________
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Background
1 The Claimant, by its claim filed 11 November 2002, alleges that the Respondents have breached section 49M(1) of the

Industrial Relations Act 1979 (the Act). It seeks injunctive relief against the Respondents. It also seeks, pending final
determination, interim orders pursuant to section 83E(5) of the Act preventing further breach. In essence the Claimant seeks
that the Claimant, through its officers, be permitted to carry out its lawful entitlements pursuant to sections 49H and 49I of
the Act.
Section 49M(1) provides—

“The occupier of premises must not refuse, or intentionally and unduly delay, entry to the premises by a person entitled
to enter the premises under section 49H or 49I.”

Sections 49H and 49I provide—
    “49H.  Right of entry for discussions with employees

(1) An authorised representative of an organization may enter, during working hours, any premises where relevant
employees work, for the purpose of holding discussions at the premises with any of the relevant employees
who wish to participate in those discussions.

(2) If an award, order or industrial agreement that extends to the relevant employees makes provision as to entry
onto premises by an authorised representative and —

(a) does not require notice to be given by the representative; or
(b) requires a specified period of notice to be given by the representative,

the authorised representative is not required to give notice under this section.
(3) If subsection (2) does not apply, the authorised representative is not entitled to exercise a power conferred by

this section unless the authorised representative has given the employer of the employees concerned at least
24 hours’ written notice.

49I.  Right of entry to investigate breaches
(1) An authorised representative of an organization may enter, during working hours, any premises where relevant

employees work, for the purpose of investigating any suspected breach of this Act, the Long Service Leave
Act 1958, the MCE Act, the Occupational Safety and Health Act 1984, the Mines Safety and Inspection Act
1994 or an award, order, industrial agreement or employer-employee agreement that applies to any such
employee.

(2) For the purpose of investigating any such suspected breach, the authorised representative may —
(a) subject to subsections (3) and (6), require the employer to produce for the representative’s

inspection, during working hours at the employer’s premises or at any mutually convenient time and
place, any employment records of employees or other documents, other than workplace agreements,
kept by the employer that are related to the suspected breach;

(b) make copies of the entries in the employment records or documents related to the suspected breach;
and

(c) during working hours, inspect or view any work, material, machinery, or appliance, that is relevant
to the suspected breach.

(3) The authorised representative is not entitled to require an employer to produce an employment record of an
employee if the employee —

(a)  is a party to an employer-employee agreement; and
(b) has made a written request to the employer that the record not be available for inspection by an

authorised representative.
(4) A written request under subsection (3)(b) —

(a) may be withdrawn by written notice given by the employee to the employer; and
(b)  has effect until it is so withdrawn.

(5) An authorised representative is not entitled to exercise a power conferred by this section for the purpose of
investigating a suspected breach of an employer-employee agreement to which a relevant employee is a party
unless the authorised representative is authorised in writing by that relevant employee to carry out the
investigation.

(6) An authorised representative is not entitled to require the production of employment records or other
documents unless, before exercising the power, the authorised representative has given the employer
concerned —

(a) if the records or other documents are kept on the employer’s premises, at least 24 hours’ written
notice; or

(b) if the records or other documents are kept elsewhere, at least 48 hours’ written notice.
(7) The Commission may, on the ex parte application of an authorised representative, waive the requirement to

give the employer concerned notice of an intended exercise of a power under subsection (6) if the Commission
is satisfied that to give such notice would defeat the purpose for which the power is intended to be exercised.

(8) If the requirement for notice is waived under subsection (7) —
(a) the Commission must give the authorised representative a certificate authorising the exercise of the

power without notice; and
(b) the authorised representative must, after entering the premises and before requiring the production

of the records or documents, give the person who is apparently in charge of the premises the
certificate or a copy of the certificate.”

2 By interlocutory application filed on 13 November 2002 the Claimant sought—
“Interim orders pursuant to s. 83E(5) of the Industrial Relations Act 1979 in the following terms—

(1) The Respondents by themselves, their servants, representatives, or agents be restrained until the final
determination of this proceeding or further order from refusing, hindering, obstructing or preventing the
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Claimant’s authorised representatives entering the First Respondent’s lease on the Burrup Peninsula for the
purposes of investigating suspected breaches or holding discussions with employees as provided for in the
Industrial Relations Act 1979;

(2) The Respondents by themselves, their servants, representatives, or agents be restrained until the final
determination of this proceeding or further order from refusing, hindering, obstructing or preventing the
Claimant’s authorised representatives—

(a) interviewing employees including where work is being performed; and
(b) inspecting or viewing any appliances, machinery, materials or work.

(3) The Respondents by themselves, their servants, representatives, or agents be restrained until the final
determination of this proceeding or further order from requiring or insisting that the Claimant’s authorised
representatives disclose to the Respondents themselves, their servants, representatives, or agents—

(a) the names of any employees who may be interviewed by the Claimant’s authorised
representatives; or

(b) the details or nature of any suspected breaches;
(4) The Respondents by themselves, their servants, representatives, or agents be restrained until the final

determination of this proceeding or further order from requiring or insisting that any person be present
while the Claimant’s authorised representatives are exercising their powers pursuant to Part II Division 2G
of the Industrial Relations Act 1979; and

(5) There be liberty to apply.”
3 The Respondents who, at the hearing of the interlocutory application, made application for the adjournment of the same

opposed the application seeking interim orders. The Respondents submitted that, given that there were proceedings on
foot in the Federal Court of Australia with respect to substantially the same matter, and given that there were necessary
pivotal constitutional issues to be determined with respect to the matter which strikes at the validity of the relevant
provisions referred to, that this Court should defer its consideration of the matter pending the determination of the matter
by the Federal Court of Australia. The Claimant opposed the application for an adjournment.

4 Mr Lundberg instructed by the Honourable Minister for Employment and Workplace Relations of the Commonwealth of
Australia sought to intervene and be heard with respect to the applications made by the Respondents.

REASONS FOR DECISION
(Given orally during and at the conclusion of the hearing, extracted from the transcript of proceedings and edited by His

Worship)
(His Worship first dealt with the application for leave to intervene.)

5 The Honourable Minister for Employment and Workplace Relations of the Commonwealth of Australia seeks leave to
intervene in this proceeding.

6 There is no legislative basis for such intervention. Leave is sought based on my inherent powers to regulate my own
proceedings. This Court does not possess inherent jurisdiction, it is a creature of statute. It operates within the statutory
framework provided.

7 The Minister brings the intervention application in this instance so that he can be heard on issues that are in controversy
between the parties in relation to the matter before me. To allow the Minister to intervene in this matter would, in my
view, be inappropriate given the lack of statutory power. What the Minister seeks goes beyond my powers of regulating
my own proceedings. Rather it relates to being heard in relation to the matter as a substantive party to the matter before
me.

8 If it were Parliament’s intention that the Minister be heard in such a way, then it would have specifically given me power
to do so. I take the view that I have no power to grant leave to intervene and I decline the application.

(His Worship next dealt with the application by the Respondents to adjourn the application by the Claimant for an interim order.)
9 The Respondents seek that this matter, being an application for an interim order, be adjourned pending a determination in

the Federal Court of Australia of matter No W311 of 2002 that is before it. Although the Claimant and the Second
Respondent in these proceedings are not parties to that particular action, I am informed in an affidavit sworn on
26 November 2002 by Dean Brajevic on behalf of the First Respondent that an application has been made to the Federal
Court of Australia seeking to have the Claimant and the Second Respondent joined as parties to that action. It appears
further that that matter will come on before the Federal Court of Australia this Friday.

10 In its application before the Federal Court of Australia, the First Respondent in these proceedings seeks declaratory
orders, including an order that Division 2G of Part II of the Industrial Relations Act 1979 concerning rights of entry are
inconsistent with the relevant provisions of the Workplace Relations Act 1966, and that they are accordingly inoperative.
Further, and in the alternative, it seeks a declaration that the State provisions are inconsistent with the certified
agreements entered into between the First Respondent and various unions by reason of section 170LZ(l) of the Workplace
Relations Act 1996.

11 I am informed that on 15 November 2002, the First Respondent filed a notice of a constitutional matter in which it states,
inter alia, that Division 2G of Part II of the Industrial Relations Act 1979 are inconsistent with Part IX Division 11A of
the Workplace Relations Act 1996, or alternatively inconsistent with the certified agreements.

12 The Respondents argue that there would be little or no utility in having the same issues ventilated in this jurisdiction,
given that they are or will be the subject of consideration by the Federal Court of Australia, which is superior to this
Court.

13 The Claimant, on the other hand, says that an adjournment of this matter before me pending the outcome of the Federal
Court proceedings is tantamount to a stay that will have the effect of rendering nugatory the Claimant’s attempt to obtain
interim relief in the form of the injunction in accordance with the application that is before this Court. The Claimant says
that it would be prejudiced by a delay that would inevitably flow and the prejudice to it would be that of not being able to
service its members. That would have deleterious effects, not only on its members, but also upon the Claimant itself in
that members would be dissatisfied at the lack of action.

14 It seems to me that there are a number of factors to be noted and considered in respect of the Federal Court proceedings.
They are, firstly, that the action as it now stands is one in which the parties are not the same as the parties in this
particular action. Further, there is no guarantee that the parties will be joined. Thirdly, the Federal Court of Australia
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cannot deal with an interim application such as the one that is before me. Those matters are noted. Having said that,
however, it seems most unlikely that an application to join the Claimant and the Second Respondent would not succeed.

15 Clearly the jurisdictional issue of whether or not the Commonwealth legislation or certified agreements thereunder cover
the field or have precedence is of pivotal importance to both the determination of this Court and any determination by the
Federal Court. The Claimant’s ability to pursue its claim and, for that matter, the interlocutory relief sought, is totally and
wholly contingent upon the State law not being inconsistent with the Commonwealth legislation. It appears, from what I
have heard today, that the argument on the issue is not clear-cut. It is obviously open to considerable argument between
the parties. The issue is obviously a critical one. In my view, any determination of this interlocutory application
necessarily requires consideration of the constitutional issues, which are the very same issues to be determined by the
Federal Court of Australia.

16 Further, it appears to me that it would be highly unlikely that if this interlocutory application were to be proceeded with,
that the matter could be dealt with upon the basis outlined in section 78B(5) of the Judiciary Act 1903. The evidentiary
material before me does not dictate urgency. There is no evidence, for example, that the death of the worker, which was
referred to in the supplementary affidavit of Mark Hudston, is linked to a work related factor. In any event, regulatory
bodies protect the interests of the workers in respect to health issues. There are inspectors to protect them in that regard.

17 Additionally, it is clear from the affidavits filed by the Claimant in this matter that the Claimant has been able to
communicate with its members and clearly such communication can continue.

18 If I was to deal with this matter, it is most unlikely that the matter would proceed pursuant to the provisions of section
78B(5) of the Judiciary Act 1903. If that were so, the position would be that various notices would be required to be sent
to the Attorneys General. In those circumstances, I would simply be embarking upon the very same process that the
Federal Court of Australia would be embarking upon. In effect, there would be two sets of proceedings on foot, which, in
each instance, the Court is being asked to determine the very same issue. The respective Courts would be hearing from
the very same parties in relation to the matter, including any interventions from the Attorneys General. That is clearly
undesirable for a number of reasons, including, and most importantly, the possibility of two different outcomes being
achieved. Public interest demands that such not occur.

19 The Federal Court of Australia can determine the pivotal issues before this Court. Such determination is final and binding
upon this Court. Quite frankly, I see little utility in my dealing with this application in the circumstances. If I were to
determine the matter, it would in reality not be a final determination of the constitutional issues. However, if the Federal
Court deals with the matter and determines it, it would in reality be a final determination of the constitutional issues.

20 For the reasons that I have stated I take the view that I should accede to the application made by the First and Second
Respondents in this case and in so doing I accept generally the submissions made by Mr Dixon and Mr Le Miere on their
behalf. I therefore accede to the application made by the Respondents for an adjournment of these proceedings.

 (His Worship then heard the parties in relation to the future conduct of the substantive claim.)
21 Mr Dixon has raised the issue of not only the interlocutory application being adjourned pending the determination of the

Federal Court of Australia in matter No W311 of 2002, but also that the claim generally be adjourned pending such
determination. The concern that the Claimant has is that, if the Respondents were to be unsuccessful in respect of their
argument before the Federal Court that this matter proceeds as quickly as possible. It is concerned that if a response is in
each instance not filed, and the requisite notices pursuant to section 78B of the Judiciary Act 1903 are not sent, there
would be a delay in proceedings. On the other hand, the Respondents say that the filing of the response together with the
issuing of the appropriate notices pursuant to section 78B would entail costs and would require duplication.

22 One of the reasons why I have determined that I should not deal with the matter, as Mr Dixon has quite correctly pointed
out, is that duplication would be involved. To require a response to be filed and for notices to issue, in my view, would be
simply causing duplication.

23 In those circumstances I take the view that the matter should be adjourned generally without the requirement for the
Respondents to file a response until such time as the Federal Court of Australia makes the determination. I would have
thought that the appropriate way to deal with the matter is that in the event of the Federal Court of Australia determining
that there is no invalidity or inconsistency, that within 7 days of that determination, a response should be filed.

____________________
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Reasons for Decision
The Claim
1 The Claimant alleges that the Respondents intermittently employed its member, namely John Hayes, during the period June

1995 to 11 May 2001. It is alleged that during the relevant periods of employment, Mr Hayes was employed as a builder’s
labourer.



306 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 83 W.A.I.G.

2 The Claimant contends that Mr Hayes’ employment by the Respondents was during the period 15 August 1997 to 11 May
2001 governed by the CS Perrott Industrial Agreement No AG 191 of 1997 (the Agreement) registered by the Western
Australian Industrial Relations Commission on 15 September 1997.

3 The Agreement, an enterprise bargaining agreement, was entered into by the Claimant’s predecessors on the one hand and the
Respondents on the other. The Respondents retired from and ceased to be a party to the Agreement with effect from 8 June
2001 (see 81 WAIG 1182).

4 Clause 8 of the Agreement provided that the Agreement was to be read wholly in conjunction with the Building Trades
(Construction) Award No 14 of 1978 (the Award) and that where there was conflict between the two, the higher rate was to
apply.

5 The Claimant alleges breaches of the Agreement as follows—
• Breach of clause 8 as constituted by various alleged breaches of the Award.
• Breach of clause 11 constituted by the alleged failure to pay site allowance.
• Breach of clause 12.1 constituted by a failure to pay correct redundancy entitlements.
• Breach of clause 15 in failing to apply the “first on - last off” requirement.
• Breach of clause 16 constituted by the failure to pay accrued sick leave on termination.
• Breach of clause 18 resulting from the failure to pay an extra $6.15 per day in respect of the daily allowance for fares and

travelling payable pursuant to the Award.
6 The breaches of clause 8 of the Agreement are made up by the following alleged breaches of the Award—

• Breaches of clause 12A(2) by failing to pay fares and travelling allowance.
• Breaches of clause 13(1)(e) arising from non-payment of the correct rate of pay for work performed on rostered days off.
• Breaches of clause 17(1) arising from the non-payment of wages on public holidays.
• Breach of clauses 22(4) and 22(7)(b) constituted by the failure to pay proportionate leave and annual leave loading upon

termination.
• Breach of clause 28(6) resulting from the failure to provide time and wages records as requested.
• Breach of clause 35 with respect to presenting for work but not required to work for the whole day.

7 In the alternative the Claimant says that if the Agreement did not apply, then the Respondents are in breach of the Award in
any event.

8 The Claimant seeks to recover $6822.95, which it says constitutes the total underpayment to its member. Interest is claimed on
that amount. The Claimant also applies for the imposition of a penalty and seeks costs.

Response
9 The Respondents, by their amended outline of defence filed on 31 May 2002, rejected the claim, ostensibly on the basis that

the worker, namely John Hayes, was not an employee but rather a subcontractor. The Respondent denied that Mr Hayes was
engaged pursuant to the Agreement. They deny that they were liable to pay him site allowance, redundancy entitlements and
sick leave pursuant to the Agreement.

10 The Respondents also maintained that they were not in breach of the fares and travelling provisions of the Agreement. Indeed,
they contended that they had overpaid Mr Hayes for fares and travelling. Furthermore, it is alleged that they overpaid into Mr
Hayes’ superannuation fund. The Respondents also contend that they overpaid Mr Hayes on 1 May 2001, a day that he did not
work due to strike action.

11 The Respondents denied that they failed to provide to the Claimant time and wages records relating to Mr Hayes.
Issues
12 At the commencement of the hearing I was told that the major issue to be determined was whether Mr Hayes was an employee

or a subcontractor. I was told that the Respondents conceded that they worked in the building and construction industry and
that both they and Mr Hayes were engaged on construction work within that industry. It was agreed that if the Award and the
Agreement applied to Mr Hayes’ work that he would be classified a “Group 3 Labourer” as outlined in those instruments.
Further, quantum, as set out in the schedule to the outline of claim, was agreed. The Respondents, however, deny liability to
pay fares and travelling, superannuation and the claim made with respect to 1 May 2001.

13 The Respondent’s position as to its defence of the matter shifted significantly during the course of the hearing. In his
concluding submissions Mr Moon, on behalf of the Respondents, said at pages 128 and 129 of the transcript—

“ MR MOON: Before we commence, I’ve taken some instructions, your Worship, and it may endeavour to shorten the
proceedings somewhat. My instructions are that we will not pursue the claim that Mr Hayes was a subcontractor even
though the company believed that that was the case because of the ABN number but I’ve given them advice regarding the
authorities that go to establishing whether the nature of the relationship is one of a subcontractor or an employee and on
that basis their instructions to me is that we will not proceeding with arguing that Mr Hayes was a subcontractor.
HIS WORSHIP: So there’s a concession that he was an employee in effect.
MR MOON: Yes. In effect, yes, with those qualifications, even though they genuinely believe that by signing exhibit 17, and
him having an ABN number, automatically rendered him a subcontractor, but they acknowledge that it became - - it came
down to a method by which the tax was being paid and that’s a situation that Mr Hayes will have to contend with.
HIS WORSHIP: All right.
MR MOON: So I thought that by that we may be able to shorten these proceedings somewhat and I have informed Ms Peak
of that.
HIS WORSHIP: So, what, do you need some time, do you -—
MR MOON: No, no, no, no. I’ve taken instructions -—
HIS WORSHIP: All right.
MR MOON:  - - in that regard.
HIS WORSHIP: All right. Well, whenever you’re ready, I’ll hear your submissions in relation to this matter -—
MR MOON: Okay.
HIS WORSHIP:  - - in view of those instructions.
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MR MOON: Yes. Your Worship, it is our submission that, based on that and what I’ve just said, the company acknowledges
that Mr Hayes was at all material time an employee of the company and that whilst he was during that period of time
engaged under the C & S Perrott Industrial Agreement AG191 of 1975 we nevertheless submit that the evidence in this case
has shown that there are substantial mitigating circumstances in relation to why he wasn’t paid – that is, Mr Hayes – in
accordance with that Agreement. …”

14 At pages 133 to 137 of the transcript Mr Moon explained that the concession made related only to the employment of Mr
Hayes on the Burswood Casino Convention Centre site between 3 January and 11 May 2001 inclusive.

15 The issue of whether or not Mr Hayes was an employee of the Respondents prior to that date remains live. However, it is noted
that such issue only impacts upon the determination of whether or not there has been a breach of clause 28(6) of the Award
because all the other alleged breaches in the claim relate specifically to the period 3 January to 11 May 2001.

16 Notwithstanding the concessions made, the Respondents maintain that on a proper construction of the Agreement, no site
allowance was payable to its employees. If it was payable, then it has already been paid as part of an “all in” rate paid to its
employees. Similarly, it is argued that fares and travelling allowance was paid as a component of the “all in” payment made.
The Respondents maintain that the Claimant should not succeed on its claim for redundancy (claim 49/52 in the schedule),
accrued sick leave (claim 50/52 in the schedule) and for the times that Mr Hayes failed to work on account of strike action.

Evidence
17 The Claimant called two witnesses, namely Rodney Reynolds and John Hayes. Each of the Respondents elected to give

evidence. They called Mr Stephen Berndes, a bricklayer who from time to time was engaged by the Respondents and Mr Mark
Mills, a bricklayer’s labourer who was similarly engaged by the Respondents.

Rodney Reynolds
18 Mr Reynolds, the Industrial/Research Officer of the Claimant, testified that on 24 July 2001 he sent a letter (exhibit 5) to the

Respondents seeking all time and wages records covering the full period of Mr Hayes’ employment with the Respondents. I
set out the letter—

“24 July 2001
C & S Perrott
343 Knutsford Avenue
KEWDALE WA 6105
Dear Sir / Madam
TIME & WAGE RECORDS REQUEST
The Western Australian Builders’ Labourers, Painters & Plasterers Union of Workers has recently received complaints in
relation to the wages paid to John Hayes previously employed by you. On the basis of these complaints the Secretary of the
Union has reason to suspect that breaches of the Building Trades (Construction) Award 1987, R14 of 1978 (“the Award”)
may have been committed. Clause 28(6) of the abovementioned Award requires that, under these circumstances, you make
your time and wages records available.
I therefore request that you forward all time and wage records and documentation specified in Clause 28 of the award,
covering the full period of Mr Hayes employment with you, to the Union office within 48 hours. I should point out that
failure to provide these records could result in the Union taking legal action.
Yours sincerely
ROD REYNOLDS
Industrial / Research Officer”

19 The Respondents engaged an agent to respond to the Claimant in respect to the letter other matters. Subsequently
correspondence passed between Mr Kim Richardson on behalf of the Respondents and Mr Reynolds concerning the issue of
the production of time and wages records. Notwithstanding that, the only record that was eventually produced by the
Respondents was that relating to Mr Hayes’ work for the period 3 January 2001 to 11 May 2001 at the Burswood Casino
Convention Centre. No time and wages records were supplied for periods of employment prior to 3 January 2001.

John Hayes
20 Mr Hayes testified that he is a member of the Claimant union and is employed as a bricklayer’s labourer. He has been doing

that work for about twenty years.
21 He said that in 1995 he responded to an advertisement placed in The West Australian newspaper by the Respondents. He said

that he spoke to Mr Perrott who informed him he had a job at King’s Park and that he was paying $120.00 per day, which
equated to $15.00 to $16.00 per hour.

22 He commenced to work for him as a bricklayer’s labourer. He worked a forty hour week, eight hours per day starting at
7.00 am and finishing at 3.30 pm with a half hour break for lunch. Upon commencement he was asked to sign a “Prescribed
Payments System” (PPS) tax form. He was also asked to provide the Respondents with his superannuation and long service
leave details. Mr Hayes worked for the Respondents during the financial years ending 30 June 1996, 1997, 1998, 1999,
2000 and 2001. In fact, the Respondents in respect to Mr Hayes in relation to those periods made superannuation payments.
Further, the Respondents in respect of Mr Hayes made payments to the Construction Industry Long Service Leave Payments
Board over the same periods.

23 Mr Hayes told the Court that during the period 1995 to 2001 he worked intermittently for the Respondents on various jobs,
including those at King’s Park, the Burswood Casino lift shaft, Booragoon units, Edgegate Shopping Centre, FAL at Canning
Vale, Peters Ice Cream in Balcatta, Rydges Hotel in Perth, St Anne’s Hospital, Sling Rig Welshpool and University of
Western Australia at Nedlands. On some of the jobs, generally but not always the longer ones, he was paid wages and all
related award benefits. On other jobs he was paid a flat hourly rate without benefits such as sick leave for example.

24 During the entire period that he worked for the Respondents, whether designated to be on wages or otherwise, he carried out
his work in exactly the same manner. His work circumstances did not change. He was instructed as to what to do by Carl
Perrott or his leading hand/foreman. They supervised him at all times. He used tools supplied by the Respondents and was not
required to supply tools or materials. If unable to work on account of sickness, he would let the Respondents know. He was
paid weekly. He did not render any invoices for payment. When he worked on flat rate payments he did not receive sick pay,
penalty rates, rostered days off (RDO’s), annual leave and the like.

25 The cross-examination of Mr Hayes was, in the end result, uneventful. I say that because much of it was aimed at establishing
that Mr Hayes was a subcontractor whilst working at Burswood between January and May 2001. It is now conceded that he
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was not. Mr Hayes was, however, asked questions concerning the issue of PPS deductions pre-January 2001. He was asked
whether or not he understood the benefits of PPS tax deduction. He replied that he did not. He said—

“I just put my tax in to my accountant and he does it”.
26 With respect to the Burswood Casino Convention Centre job, Mr Hayes conceded that he was paid a flat hourly rate known as

the “all in” rate (see page 41 of the transcript). He conceded that “all in” rates were generally considered to cover all
entitlements. Additionally, he was paid “the fruit”, a colloquial term referring to the payment by the employer of
superannuation, redundancy and long service leave contributions. Further Mr Hayes conceded that he was involved in
stoppages and strike action whilst at that job. With respect to the “first on - first off” issue, Mr Hayes told the Court that he
was at home and available at all material times. He rejected the contention that he had told the Respondents that he was going
to Sydney. His position was, in effect, that he was ready, willing and able to return to work for the Respondents but he was not
called upon to do so following redundancy on 11 May 2001.

Carl Perrott
27 Mr Perrott is a bricklaying contractor. Together with his wife, Sandra, they run the business C & S Perrott.
28 Much of Mr Perrott’s evidence related to the issue of whether Mr Hayes was a subcontractor whilst working on the Burswood

Casino Convention Centre site. That issue, of course, is now no longer in dispute.
29 Mr Perrott testified concerning the issue of how the “all in” flat rate payment was arrived at. He said that the Claimant and its

officials promoted the “all in” rate. It was as a consequence of such promotion that he made payments in that form. Such
payments were inclusive of all entitlements and that was understood to be so by the workers. Mr Perrott said Mr Hayes had
never complained about his rate of pay.

30 Mr Perrott testified that he had not contacted Mr Hayes upon resumption of the work following the 11 May lay off. He said
attempts were made by both he and his wife to reach Mr Hayes by telephone. When he could not get a hold of him, another
labourer was contacted. He said that that work was for only two days in any event.

31 Mr Perrott also testified as to the level of industrial disputation at the Burswood Casino Convention Centre site. He said the
disputes, in the main, related to the provision of a site allowance. A site allowance was, however, never agreed to.

32 When cross-examined, Mr Perrott conceded that he is responsible for hiring and firing workers and that he sets rates of pay.
He told the Court that he did not have an accurate recollection of the circumstances of Mr Hayes’ engagement. Indeed Mr
Perrott was extremely vague on a number of specific issues raised by counsel for the Claimant during cross-examination.

33 Mr Perrott agreed, under cross-examination, that Mr Hayes worked set hours as set by the Respondents or the Respondents’
principal contractors, that the Respondents supplied all necessary tools, that Mr Hayes was not required to find a replacement
in the event of being unable to attend work because of sickness, that he was paid at an hourly rate, that he did not have to
supply invoices to generate payment, that payment of long service leave instalments, redundancy instalments and
superannuation were all made by the Respondents in respect of Mr Hayes and that the Respondents paid workers
compensation on behalf of its workers.

34 On the issue of the “all in” rate, Mr Perrott testified that the same was based on union advice as to what should be done. He
said that he told his workers that the “all in” rate included holiday pay, sick pay, travel and the like. The calculation of those
components was, however, left to his wife, who maintained the bookwork.

35 With respect to the Burswood Casino Convention Centre job, Mr Perrott agreed that if Mr Hayes did not work on public
holidays, he would not be paid. Further, if he failed to attend work on account of sickness he would not be paid. Mr Perrott
agreed that if Mr Hayes worked on a rostered day off or worked overtime, his pay for such would have been calculated at the
set “all in” rate without penalties. That rate was $19.00 per hour.

36 Mr Perrott was asked about the provision of time and wages records. He said that he was under the impression that all that the
Claimant wanted in that regard was the records appertaining to the Burswood Casino Convention Centre job. Such records
were supplied.

37 Mr Perrott conceded under cross-examination that he had never had any difficulty with Mr Hayes’ performance and was
willing to take him on again if a commercial job came up. He said that the other labourer from the Burswood Casino
Convention Centre job has worked for him a few days on and off since 11 May 2001.

Stephen Berndes
38 Mr Berndes is a bricklayer who works for the Respondents. He testified that he met Mr Hayes on the Sling Rig job. He told the

Court that he worked with Mr Hayes on the Burswood Casino Convention Centre job from the beginning of January last year.
39 He testified that there was general discussion amongst workers employed by the Respondents at that site concerning wanting

to be on an ABN tax arrangement. He said that Mr Hayes “wanted to go on the ABN” so that he paid less tax. He said that the
Respondents paid him an “all in” rate. He said the rate included everything. It covered basic pay, travel money and the like. He
had been paid on that basis for at least three years.

40 Mr Berndes said that there were a significant number of industrial meetings at the Burswood site, followed by strikes. In the
main they related to the failure of the principal contractor, Doric, to pay site allowance. As he understood it, there was no such
allowance payable for that job.

41 When cross-examined, Mr Berndes conceded that when he was engaged by the Respondents for the Burswood Casino
Convention Centre job he was told by Mr Perrott—

“Look I’m paying $22.50. Can you come on board?”
42 He could not recall Mr Perrott saying that the figure was an “all in” rate but he nevertheless understood it to be so.
43 Mr Berndes also confirmed that after having been stood down on 11 May 2001, he subsequently resumed working with the

Respondents. Mark, the other labourer employed by the Respondents on that job, also resumed working for the Respondents.
Mark Mills
44 The Respondents called Mr Mills. He is a bricklayer’s labourer employed by them.
45 Mr Mills was employed on the Burswood Casino Convention Centre job along with Mr Hayes. He has worked for the

Respondents on and off for a year or so.
46 Mr Mills testified that he was under the impression that Mr Hayes was using his ABN whilst working at the Burswood Casino

Convention Centre job.
47 When cross-examined, Mr Mills said that after commencing the Burswood job he was made aware that the money he was

getting was $19.00 an hour -”take it or leave it”.
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48 He said that he joined the job a couple of weeks after it had commenced and certainly was not there during the first week of
January 2001.

49 Following his lay off in May he was called in to do a couple of days work. He did “bits and pieces after that”.

Sandra Perrott
50 The final witness called was Mrs Perrott. She is a partner in the Respondents’ firm C & S Perrott.
51 Mrs Perrott testified that she received a form from Mr Hayes authorising the Respondents to withhold tax with respect to work

he performed by on the Burswood Casino Convention Centre job.
52 Mrs Perrott testified that Mr Hayes worked for the Respondents on eight or ten separate occasions over the last five years. His

method of remuneration differed from job to job. He was paid either as a subcontractor or at an “all in” rate. Mr Hayes decided
how he was to be paid.

53 Mr Hayes was not paid a site allowance for the Burswood Casino Convention Centre job because there was no site allowance
for that job.

54 When cross-examined Mrs Perrott conceded that the Respondents set the wages and informed workers as to what they were
getting. They were told their rate of pay. They were also advised that the Respondents would pay superannuation, redundancy,
long service leave and that they were covered for workers compensation and public liability.

Findings
Employee or subcontractor?
55 The pivotal position taken by the Respondents in defending the claim was that Mr Hayes was at all material times a

subcontractor and not an employee. It is now the case, however, that the Respondents accept that for the period 3 January to
11 May 2001 Mr Hayes was an employee. Although in conceding the issue, Mr Moon made reference to his clients as “the
company” it is obvious that he was in fact referring to the Respondents as partners. Notwithstanding the concession, the issue
remains live with respect to the period prior to 3 January 2001. The matter needs determination because it is fundamental to
the question of whether or not there has been a breach of clause 28(6) of the Award in its own right and as applied by virtue of
clause 8 of the Agreement.

56 In determining whether Mr Hayes was an employee or subcontractor, there are a number of indicia or tests that the Court must
look to (see The Western Australian Builders’ Labourers, Painters and Plasterers Union of Workers v RB Exclusive Pools
Pty Ltd trading as Florida Exclusive Pools 77 WAIG 4). It is the case that the nature of Mr Hayes’ employment and the way
he carried out his tasks was essentially the same throughout the entire period that he worked for the respondents.

Control
57 The primary test to be considered is that of control. In that regard it is obvious that Mr Hayes’ work was, at all times, subject

to the direction of and control by Mr Perrott or another supervisor, namely Joe. Mr Perrott set out the work and had control of
the plans. Mr Hayes was controlled as to the nature and extent of his work. He was supervised daily.

Work Times
58 Mr Hayes started at the same time every morning in accordance with instructions given to him by Mr Perrott. He usually

finished at 3.30 pm. Again he was directed in that regard.
Obligation to Work
59 Mr Hayes was under a personal obligation to work for the Respondents on tasks selected by them. He could not choose which

days or which hours he worked. He could not choose which tasks he did and in which order. He had to personally attend work.
He could not call in a replacement worker to complete his tasks.

Tools and Materials
60 The Respondents supplied all tools, equipment and materials. Mr Hayes brought nothing to the relationship except his skill and

labour.
Remuneration
61 Mr Hayes was paid weekly. He was paid an hourly rate of $17.50 for most of his employment. The rate increased to

$19.00 when he was working at the Burswood Casino Convention Centre site.
62 He was paid in accordance with times recorded on time sheets by the Respondents.
63 He did not work for profit. He was paid according to the hours that he worked. He did not quote a price for the job. He was not

aware of the nature or extent of the job prior to his attendance on the job.
Conducting a Business
64 Mr Hayes did not conduct his own business. He was an individual supplying his skill. He provided his labour exclusively to

the Respondents.
Taxation
65 It is obvious that for significant periods of his employment Mr Hayes had his tax deducted using PPS. At other times his tax

was deducted on PAYE basis. The method of tax deduction was generally determined by the Respondents dependant upon the
nature and, in particular, the length of the job. It appears however that for the Burswood Casino Convention Centre job Mr
Hayes elected to be taxed at a reduced rate using his ABN.

66 Taxation treatment, in the circumstances, was not indicative of the true nature of the contract between the parties having regard
to all the other indicia (see Florida Exclusive Pools supra).

Organization Test
67 Mr Hayes worked as a bricklayer’s labourer in a small team under the supervision of Mr Perrott. His work was integral to the

Respondent’s business.
Other Indicia
68 The Respondents’ claim that Mr Hayes was a subcontractor is in complete contradiction with their own conduct towards him.

Their own records of him refer to him as an employee. They made regular payments of redundancy monies to the West
Australian Construction Industry Redundancy Fund and also made regular payments to the WA Construction Industry Portable
Long Service Leave Fund. There would have been no obligation to pay into those funds had Mr Hayes been a genuine
subcontractor.
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Conclusion
69 It is up to the Court and not the parties to determine the true nature of the contract. Just because the parties, or one of the

parties, designated the relationship as being that of a contract for service does not necessarily make it so. Indeed such is
reinforced by section 114 of the Industrial Relations Act 1979 (the Act).

70 In this case the evidence overwhelmingly dictates, based on the indicia referred to above, that at all material times, Mr Hayes
was an employee of the Respondents. It is not surprising, therefore, that the concession was made in respect to the Burswood
Casino Convention Centre job. I cannot understand why the issue was not conceded in respect of his work preceding that job,
given that the circumstances surrounding his work prior to the Burswood Casino Convention Centre job were exactly the
same. Nothing changed. If he was an employee during the Burswood job he was surely an employee beforehand.

Award and Agreement Application
71 Mr Moon conceded the applicability of the Award and Agreement during the course of submissions (see pages 128 and 129 of

the transcript). Even if that had not occurred, the evidence overwhelmingly dictates that the Respondents were engaged on
construction work and that all the work performed by Mr Hayes for the Respondents was on-site work in connection with the
erection, repair, renovation or maintenance of buildings. He performed such work as a bricklayer’s labourer, which is a
classification within the Award. Accordingly, Mr Hayes’ employment is within the scope of clause 3(1) of the Award.

72 The evidence also permits the finding that the Agreement applied to all work performed by Mr Hayes from 1 October 1997 to
11 May 2001. The Agreement ceased to have effect after 11 May 2001. The Agreement was, according to its terms, binding
upon the Claimant and Respondents. Mr Hayes, being a person eligible to be a member of the Claimant was entitled to receive
the remuneration and benefits conferred by the Agreement.

Breaches
73 The alleged breaches of the Award and Agreement relate solely to the Burswood Casino Convention Centre job, with the

exception of the alleged breach of clause 28(6) of the Award. The alleged breaches are outlined in the breach schedule. The
particulars of the alleged breaches are outlined in the Claimant’s particulars of claim. The same were not specifically traversed
by the Respondents in their outline of response and amended outline of response. Their whole defence was predicated on the
view that Mr Hayes was a subcontractor.

74 The evidence before me enables the following findings to be made with respect to breaches of the Award and Agreement—
• RDO’s – Mr Hayes was not paid the correct rate for work performed on a rostered day off. Mr Hayes testified that there

were no RDO’s on the Burswood Casino Convention Centre site. Mr Hayes’ entitlement to RDO’s is evidenced by clause
13(1)(a) of the Award and the fact that he worked such days is evidenced by the documentary evidence in exhibit 9.

• Holiday Pay – The documentary evidence (see exhibit 9) together with the viva voce evidence of Mr Hayes, which I
accept, permits a finding that Mr Hayes was not paid wages for public holidays.

• Annual Leave – Both the documentary evidence and the viva voce evidence establish that Mr Hayes was not paid
proportionate annual leave and leave loading. Indeed that is consistent with the Respondents’ view that he was a
subcontractor.

• Time and Wages Record – The Respondents have failed to comply with the request made by Mr Reynolds on 24 July
2001 in that the Respondents failed to make available the time and wages records of Mr Hayes covering the full period of
his employment. Mrs Perrott conceded such during her testimony.

• Presenting for Work – The documentary evidence (see exhibit 9) establishes that clause 35 of the Award was not
complied with in that Mr Hayes was not paid for eight hours when he presented for work but was not required to work the
whole day.

• Fares and Travelling – The documentary evidence (exhibit 9) dictates Mr Hayes was not paid a fares and travelling
allowance for the period that he worked for the Respondents on the Burswood Casino Convention Centre job. It is
contended by the Respondents that the same was paid as part of an “all in” rate of pay. In my view, the evidence does not
enable a finding to be made that the $19.00 per hour rate included a component in satisfaction of fares and travelling or
any other award component for that matter. Indeed, the Respondents’ continual assertion that Mr Hayes was a
subcontractor is clearly inconsistent with a payment made in satisfaction of an award obligation. Mr Hayes’ evidence,
which I accept in preference to that of Mr Perrott, whom I found to be extremely vague on the issue, establishes that he
was told—

“Its $19.00 and all the fruit.”
The evidence does not establish that the rate of $19.00 related to any specific amount. Any information received by the
Respondents from Mr Molina in relation to an “all in” rate postdated the agreement between the parties in any event. That
cannot be used to revisit the payment and say that the payment was made in satisfaction of those components.
Accordingly a set-off is inappropriate in those circumstances. Neither set-off nor promissory estoppel apply in this case
because what was required in each instance was a specific agreement that the payment made was an over award payment
in specific satisfaction of specific entitlements. That clearly did not occur.

• Site Allowance – The obligation of the Respondents to pay site allowance is clearly outlined in Appendix C of the
Agreement. The site allowance applies by virtue of the matrix in Appendix C. The site allowance was set and determined
pursuant to the Agreement. It is payable irrespective of compliance or otherwise with clause 7 of the Appendix. Clause
7 cannot and does not have the effect of vitiating the Respondents’ obligation to pay site allowance. I reject Mr Moon’s
arguments in that regard. Further, all of the evidence concerning a site allowance being sought on the Burswood Casino
Convention Centre job is entirely irrelevant. The obligation of the Respondents was founded on the Agreement and not
upon the principal contractor having a site allowance. Quantum having been agreed, it follows that the claims in that
regard are established.

• Correct Redundancy – There has been a clear breach in that regard. A perusal of exhibit 14 in reference to the Agreement
(see exhibit 2) substantiates the same.

• Sick Leave Payment – I find that there was no payment of accrued sick leave to Mr Hayes upon termination. That was in
breach of the Agreement. That is consistent with the Respondents’ view that Mr Hayes was a subcontractor.

• Extra Fares and Travelling – There can be no doubt on the evidence before me that the Respondents failed to pay the
extra $6.15 per day as provided for in the Agreement.
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• Seniority – Clause 15 of the Agreement provides—
15. Seniority

1. The parties agree the continuity of employment is desirable wherever possible, and that where it is not
possible, employees will be retrenched in order of seniority.

2. When applying the “first on last off” principle it is agreed subject to the caveat of “all things being equal”, it
is intended to apply on a state basis rather than a site by site basis

3. It is recognised that from time to time instances may arise where the employee’s individual skills may be
subject to this caveat. Where there is any disagreement as to the application of this the matter will be
processed in accordance with Clause 6 – Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company shall have absolute preference and priority for re-
employment/re-engagement by the Company. Where an employee is re-engaged within a period of six
months the employee shall maintain continuity of services and all accrued entitlements with the Company.

75 The Claimant argues that the Respondents are in breach of the Award by failing to re-engage Mr Hayes prior to Mr Mills
following their termination of employment on 11 May 2001. It is argued that the provision is not just about when people are
terminated, but also if they are terminated at the same time, as to when they are re-employed.

76 With all due respect to Ms Peak, I cannot agree. Clause 15(4) does not dictate seniority in re-engagement amongst those
retrenched at the same time. Rather it gives preference and priority as against others who are not former employees. Even if I
am wrong in my interpretation of that provision, it nevertheless remains the case that Mr Perrott attempted to contact Mr
Hayes for re-engagement. He was, despite repeated attempts, not able to contact him by telephone, as was the custom, and
therefore re-engaged Mr Mills instead. I have no reason to disbelieve Mr Perrott in that regard. Mr Perrott, in the
circumstances, acted reasonably. I find that a breach of clause 15 of the Agreement has not been established.

Calculations
77 The calculations for the various breaches of the Award have been based on the hourly rate of $19.00. In my view that is the

appropriate rate, which in reality constituted an over award payment. The hourly rate was expressed to be a set sum of
$19.00 “with fruit”. Fruit being superannuation, redundancy and long service leave contributions. It is obvious that the
$19.00 did not even come close to the appropriate hourly rate for an “all in” payment. The Agreement to pay Mr Hayes in
excess of the Award and the Agreement does not conflict with the same. It accordingly operates to its full force in its
application to the calculations of the breaches.

Satisfaction
78 In respect to fares and travelling, the Respondents say that there has been satisfaction of the claim by virtue of payments

already made to Mr Hayes comprised in the $19.00 per hour paid. However, those payments were made to him, on the
Respondents’ evidence, in his capacity as a subcontractor. In such circumstances, where the Respondents have paid a sum to
Mr Hayes, other than in satisfaction of the Award or Agreement, they cannot now say that they have met their award or
Agreement obligations (see The Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union of Workers
v Centurion Industries Ltd 77 WAIG 319). It is clear that the over award payment paid to Mr Hayes did not relate to a specific
purpose and was certainly less than an amount that would have compensated him for all of his lost entitlements. In any event
section 114 of the Act expressly prohibits contracting out.

Respondents’ Claims
Overpayment of Superannuation
79 Mr Hayes’ records disclose no overpayment. The allegation is unsupported by the evidence.
Overpayment of Fares and Travelling
80 There is no evidence of any overpayment. The allegation is not supported by evidence.
Overpayment of Wages
81 The Respondents claim that Mr Hayes was overpaid when he did not work due to strike action. There is no evidence to show

that Mr Hayes went on strike on any particular day, let alone the ones particularised. The schedule produced (exhibit 20)
discloses when strikes occurred but does not establish that Mr Hayes participated in a strike on any particular day. Further, if it
is the case that Mr Hayes was paid for his time whilst on strike, that occurred because the Respondents’ chose to pay him.
They cannot now resile from that position.

Conclusion
82 I find each of the alleged breaches proved with the exception of the alleged breach of clause 15(4) of the Agreement. I find

that the Claimant’s member, John Hayes, has been underpaid a total of $6822.95.
83 I will now hear the parties as to the orders to be made.

G CICCHINI,
Industrial Magistrate.
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Result Penalties imposed, pre-judgement interest awarded and application for costs refused
Representation
Claimant Ms E Peak of counsel
Respondents Mr O Moon as agent
_________________________________________________________________________________________________________

Supplementary Reasons for Decision
1 On 17 July 2002 I published reasons in this matter. I found all but one of the alleged breaches proved. I also found that the

Claimant’s member was underpaid an amount of $6822.95. In consequence, the Claimant seeks that I make orders in relation
to pre-judgment interest, costs and penalties.

2 There were 52 proven breaches. Of those, 51 related to specific underpayments. The other related to a failure to produce time
and wages records. The Claimant calls for the imposition of a $100.00 penalty with respect to each underpayment breach and a
$500.00 penalty for the time and wages records breach. It has been put to me that the penalties sought are proportionate to the
Respondents’ conduct and that penalties of that order would provide both a personal and general deterrent effect. It has also
been submitted that the underpayments did not result from ignorance but rather from the Respondents being knowingly
involved in their commission. It is argued that even if it could be said that the breaches were occasioned by ignorance of the
law, that such does not constitute a mitigating factor. As to the time and wages records, the Claimant says that the breach is
particularly serious. It submits that the Respondents’ failure to comply in that regard has rendered difficult, if not impossible,
the Claimant’s ability to consider and determine whether there has been any other breaches of the Award. In that way it
operates to potentially conceal other breaches. That breach alone stands out from the others and is deserving of special
consideration.

3 The Claimant seeks that all penalties be made payable to it.
4 On the issue of interest I have been asked to make an order for the payment of pre-judgment interest on the total amount found

to have been underpaid in accordance with the formula set out in regulation 54 of the Industrial Magistrates’ Courts (General
Jurisdiction) Regulations 2000.

5 As to the issue of costs the Claimant seeks to recover the same on the grounds that the Respondents have frivolously or
vexatiously defended these proceedings. It is argued that in the light of the authorities there was no possible prospect of
success. Indeed, it is submitted that such a view is supported by the Respondents’ conduct in conceding crucial issues very late
in the hearing of the matter. It is argued further that, in any event, the length of the hearing was considerably increased by
virtue of the Respondents’ attitude in these proceedings. The Claimant seeks $6800.00 by way of costs plus disbursements
fixed in the sum of $293.40.

6 Mr Moon, for the Respondents contends that the penalties sought are extremely excessive particularly having regard to the
circumstances of the case. He says that there was no deliberate breach of the Award. He also submits that the breaches resulted
in part from the Claimant’s own conduct. He rejects the Claimant’s contention that penalties imposed be paid to the Claimant.
He says that such would be inappropriate having regard to the Claimant’s position as to costs. It is submitted that the Claimant
would be double dipping in the event of it succeeding on the frivolous or vexatious defence issue. The Respondents reject that
the proceedings were frivolously or vexatiously defended. They maintain that their view that the Claimant’s member was a
subcontractor was legitimately held. They contend that their view was fostered and encouraged by the Claimant’s conduct.

7 I will deal with the outstanding issues separately.
Penalties
8 Although the Sentencing Act 1995 has no particular application to this matter, I am nevertheless of the view that sections

6,7 and 8 can be looked at to provide a guide as to the types of considerations to be undertaken when imposing penalties under
section 83(2)(a) of the Industrial Relations Act 1979.

9 A consideration of the particular breach in each instance is the starting point. In that regard it is important to consider the
underpayment arising therefrom. Further it is important to consider whether the underpayment arose as a result of a wilful
defiance of the law or rather as a result of ignorance or ineptitude. In my view each breach that led to underpayment did not
result from a wilful defiance of the law but rather resulted from the prevailing industry practise in setting wages rates.
Although inappropriate it nevertheless arose out of ignorance. The penalties imposed should accordingly reflect that. The
breaches, which occurred over about a five-month period, resulted in a total underpayment of $6822.95.

10 In considering the appropriate penalty with respect to each breach that led to underpayment it is important to have regard to the
totality principle. The Court must have regard for the overall consequences of the Respondents’ actions and the circumstances
in which they were committed together with the totality of the underpayment. Further, it is clear that the totality of the penalty
should be one so as not to be crushing upon the Respondents. Nevertheless, the penalty should reflect the seriousness of the
Respondents’ conduct tempered by the mitigating factors including the Respondents’ lack of prior record of breach.

11 Having regard to those principles it becomes evident that what the Claimant seeks is excessive. To accede to the Claimant’s
submission would result in a crushing total penalty, particularly having regard to the nature of the breaches and the quantum
involved in each breach. I take the view that with respect to each of the underpayment breaches the appropriate penalty is one
of $35.00. The total penalty payable by the Respondents in regard to those breaches will accordingly be $1785.00.

12 The remaining breach, which is constituted by the failure to provide time and wages records stands out as requiring separate
consideration. I agree that it is a serious breach. Having said that I have regard to the fact that there is no record of any similar
prior conduct. In those circumstances I take the view that a penalty amounting to one quarter of the maximum penalty is
appropriate. A penalty of $250.00 is imposed in relation to that breach.

13 The penalties payable by the Respondents amounts to $2035.00.
14 In my view the penalty should be paid to the Claimant. The Industrial Relations Act 1979 facilitates self-policing. In that

regard this legislation is not dissimilar to the Mining Act 1918 which encourages the parties to take action in a self policing
process and rewards those who assist in achieving the integrity of the system. In my view the penalty ought to be paid to the
Claimant.

Pre-judgment Interest
15 The Claimant is entitled to recover pre-judgment interest. The calculation in relation to the same is to be found in regulation

54(2) of the Industrial Magistrates’ Courts (General Jurisdiction) Regulations 2000. Using the formula set out in sub-
regulation (2), the interest payable calculates to be $1310.00. I set out the calculations hereunder—

• Judgment amount  $6822.95
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• Date midway between dates when breaches
occurred (3/1/2001 – 11/5/2001) 12 March 2001

• Number of days between midway point and
date of order (7/8/2002) 467 days

• Divide number of days by 365 (467 ÷ 365) 1.28
• Multiply number above by 0.15 

(1.28 × 0.15) 0.192
• Multiply the figure above by the judgment

amount ($6822.95 × 0.192) $1310.00
Costs
16 Ms Peak, submitted when this matter was last before me that the Claimant ought to be awarded costs in the sum of $5200.00.

The application for costs was opposed, however the claim for payment of disbursements in the sum of $293.40 incurred by the
Claimant was not contested. In written submissions filed 24 July 2002, the Claimant increased its claim for costs to $6800.00.

17 The issue of costs in this matter is governed by section 83(3) of the Industrial Relations Act 1979 which provides—
“In proceedings under this section costs shall not be given to any party to the proceedings for the services of any legal
practitioner or agent of that party unless, in the opinion of the industrial magistrate’s court, the proceedings have been
frivolously or vexatiously instituted or defended, as the case requires, by the other party.”

18 The Claimant argues that these proceedings have been frivolously or vexatiously defended in that the defence was so
obviously untenable that it could not succeed. The Claimant argues that, given the evidence of the Respondents, they must
have always been aware that Mr Hayes was an employee. That is so notwithstanding the taxation arrangement between Mr
Hayes and the Respondents. It is argued further that the documentary evidence before the Court shows that advice received by
the Respondents suggested that the Claimant would succeed in its claim. Notwithstanding that the Respondents chose to
continue in their defence of the claim. The Claimant says that there was not factual basis to support the defence raised. That
was the position from the outset and continued during the hearing. It argues that the defence was so manifestly groundless and
so manifestly faulty that it did not admit of argument. Additionally, the Respondents’ claims in relation to overpayments were
frivolously and vexatiously brought.

19 The Claimant argues that the matter is unlikely to have proceeded to hearing if the Respondents admitted that Mr Hayes was
an employee.

20 The Respondents reject the Claimant’s contention. They argue that costs ought not be awarded except in extreme cases. The
Respondents point to the decisions in Brailey v Mendex Pty Ltd t/as Mair and Co 73 WAIG 26 and Pisconeri v Laurens and
Munns 78 WAIG 4931 to support their contention in that regard.

21 Mr Moon for the Respondents submits that unlike in Pisconeri (supra), the defence raised in this matter was not ill founded or
recklessly pursued; nor was it bedevilled by poor representation. It is argued that the payment of an “all in” rate as promoted
by the Claimant gave rise to a genuine and legitimate belief that the Respondents had not acted contrary to the Award. Further,
the ongoing disputation between Doric and the Claimant on the Burswood job led the Respondents to conclude that there was
no requirement on their part to pay site allowance.

22 In determining whether or not the Respondents frivolously or vexatiously defended the claims, it must be borne in mind that
the Claimant has not been wholly successful. Indeed, the Respondents successfully resisted one of the claims made. The
evidence in relation to that issue was inextricably mixed with evidence going to other issues in dispute. Further, although it is
undeniable that the pivotal issue in the matter was that of whether Mr Hayes was an employee, it nevertheless is the case that
the Respondent raised other issues. Those issues included promissory estoppel and set-off. In my view such issues were not
clear cut either in fact or in law. They were open to argument. The fact that the Respondents did not succeed on those issues
does not, of itself, expose the Respondents to costs. In the circumstances it cannot be said that the defence raised by the
Respondents was manifestly groundless. Accordingly, I am of the opinion that the Respondents did not frivolously or
vexatiously defend these claims.

23 In view of my comments the question of quantum falls away, as does the issue of whether the Claimant is entitled to recover
profit costs for the services of Ms Peak. However, given the fact that I raised that issue as to whether the cost of an in-house
solicitor could be recovered, I intend to comment on that issue in any event.

24 During submissions on 17 July 2002 I indicated that I had some concern as to whether the Claimant could recover profit costs
for the services of Ms Peak. My reservations in that regard arose out of the decision of the Full Court of the Supreme Court of
Western Australia in Dobree and Others v Hoffman (1996) 18 W.A.R. 36. The Full Court in that matter decided to disallow
the costs of a legal firm claimed for the work they did for themselves in defending legal proceedings brought against them.
However Ms Peak has brought to my attention the decision of His Honour White J. of the Supreme Court of Western Australia
in Bank of Western Australia v O’Neil Library No 990018, delivered on 22 January 1999. In that matter His Honour dealt
with the issue based on a factual circumstance more in keeping with this matter. In that matter His Honour decided that the
costs of a certificated practitioner employed on a salary basis by the plaintiff could be recovered. His Honour held that costs
recoverable are the “money paid or liabilities incurred for professional legal services”: Cachia v Hanes and Another (1994)
179 C.L.R. 403 at 409. His Honour said that it was clear that the plaintiff bank “pays money and incurs liability” for
professional legal services.

25 Had I found in favour of the Claimant on the issue of “frivolous or vexatious” costs may well have been awarded for the
services of the certificated practitioner employed by the Claimant.

_________
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Further Supplementary Reasons for Decision
(Given extemporaneously at the conclusion of the hearing, extracted from the transcript of proceedings and edited

by His Worship)
1 On 7 August, 2002 I handed down supplementary reasons for decision which inter alia addressed the issue of costs. Having

considered the matter I made a decision that costs ought not to be awarded to the Claimant. An appeal was lodged in relation
to that decision and the Full Bench determined that issue. The Full Bench, in its determination made on 12 December 2002,
found that I should have exercised my discretion in favour of the Claimant and should have awarded costs to the Claimant as
against the Respondents (see CFMEU v Carl and Sandra Perrott T/A C and S Perrott 83 WAIG 17).

2 The matter was remitted back to me and, accordingly, I am now required to consider the issue of costs and, more particularly,
the quantum of costs to be awarded in relation to this matter. In that regard I adopt my earlier reasons and find that it is
appropriate for the Claimant to recover profit costs for an employed solicitor. The authorities previously referred to in my
supplementary reasons support that particular approach. It follows that the only question here, therefore, becomes one of
quantum. In that regard, Mr Moon says that there is nothing to justify an award of costs in excess of $5,200.00 which was the
sum initially sought by Ms Peak immediately following my handing down of my decision on the substantive issues in this
matter.

3 The case was such that following my handing down of my decision on the substantive issues and following argument in
relation to the question of costs and in written submissions to me, the Claimant made a claim for costs which increased the
costs claim from that of $5,200.00 to that of $6,800.00. The basis of the claim for costs of $6,800.00 is set out within the
submissions. Mr Moon, for the Respondents, queries how on one hand the Claimant can seek $5,200.00 and then simply
increase it later to $6,800.00, there being no apparent justification for doing so.

4 It is quite apparent from the way in which the issue of quantum of costs was addressed upon my handing down of my decision
on the substantive issues that the sum of $5,200.00 was claimed as an approximate amount thought to be appropriate. Had the
Respondent at that time accepted that amount sought by way of costs, clearly that is what the Claimant would have received,
however, that claim for costs was not accepted and the Claimant was entitled to fully consider the question of costs, and did so.
In doing so it calculated its costs incurred to be a greater amount of $6,800.00. As I said earlier, such is set out in the
submission filed on 24 July 2002.

5 It is obvious, given the nature of these proceedings and the conduct of these proceedings that the amount claimed, given that
the matter has proceeded over a 2 day hearing, is not inordinate. Indeed, in my view, the amount claimed of $6,800.00 is
entirely reasonable. If one were to compare the costs recovered in the Local Court, for example, for a matter of this type going
over 2 days, given the nature of the matter and the number of witnesses called, it could be confidently said that a successful
party would recover a greater amount than $6,800.00. In my view, it is appropriate to make a comparison with the Local Court
because of the nature of the provisions as found in section 81CA of the Industrial Relations Act 1979 and the regulations
which apply to this particular Court.

6 Accordingly, the only question to be determined before me today is whether the amount which is now claimed in the sum of
$6,800.00 is reasonable. It is obvious that the answer is that it is reasonable, having regard to what I have just said. Had the
Respondents accepted the earlier proposal then it would have exposed itself to that lesser amount of costs, but once the issue of
costs became live and continued to remain live the question of the amount sought is simply one of what is reasonable. As I
said earlier, what is reasonable is that which is claimed in the amount of $6,800.00 for the reasons that I have stated and,
accordingly, it follows that I should make an order in favour of the Claimant as against the Respondents in that sum.

7 I therefore order the Respondents to pay to the Claimant costs fixed in the sum of $6,800.00.

G. CICCHINI,
Industrial Magistrate.

____________________
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Reasons for Decision
Pleadings
1 On 11 June 2002 Mr Apirom Kaew-Ard filed his claim in this Court alleging a failure on the part of the Respondent, which at

the material time traded as the Dusit Thai Restaurant, to comply with the Restaurant, Tearoom and Catering Workers’ Award
1979 No R 48 of 1978 (the Award). The Claimant sought the payment of $68,841.26 together with pre-judgment interest
thereon. The Claimant also sought the imposition of a penalty.

2 By its response, filed on 14 June 2002, the Respondent denied the claim and said that the Claimant was not entitled to any
amount.

3 On 29 July 2002 the Claimant filed his amended particulars of claim. It was alleged within those particulars that the
Respondent employed the Claimant from 28 September 1996 to 31 July 2000 in the capacity of a full time chef. The Claimant
alleged that the Respondent failed during the period of his employment to pay to him appropriate wages and overtime in
accordance with the provisions of clauses 10 and 21 of the Award that bound the Respondent. The Claimant alleged
94 specific breaches.

4 By its response the Respondent alleged that the Claimant’s employment commenced on 1 October 1996 and not 28 September
1996 as had been alleged. The Respondent admitted that the Award bound the parties and that the Claimant worked as a full
time chef for the Respondent, being a classification within the Award. The Respondent denied, however, that it breached the
Award as alleged.

5 On 31 October 2002 the Claimant re-amended his particulars of claim. By his re-amended particulars of claim he alleged
additional breaches of the Award. In that regard the Claimant alleged that the Respondent breached clause 9(2) of the Award
by failing to pay to him the appropriate Saturday and Sunday loading. The Claimant revised the alleged total underpayment
and reduced his claim to $66,342.76. The Claimant alleged that the Respondent committed 251 separate breaches of the
Award.

6 By its amended response filed 11 November 2002 the Respondent denied the Claimant’s further allegations as contained in his
re-amended particulars of claim.

7 At the commencement of the hearing, Mr Sutherland, for the Respondent, informed the Court that his client would not deny
that it had over the material period inadvertently underpaid the Claimant $7,745.00. However, it continued to deny the claim.

Burden and Standard of Proof
8 The Claimant bears the onus of satisfying this Court on the balance of probabilities that the Respondent failed to comply with

the Award with respect to each alleged breach.
Witnesses
9 The Claimant relies on his own testimony and that of his former work colleague, Mr Christopher Daniel Frances, together with

that of his agent, Mr Damian Clarke, to establish his claim.
10 The Respondent, in resisting the claim, called its director, namely, Mr Somkiat Chanlongsirichai (hereinafter referred to as

Somkiat), its accountant Mr Charlie Sam Napoli and its employees, namely, Ms Pornphit Gutheri, Ms Kanyarat Hanrahan and
Mr Prasrt Nrlprakobkul. The Respondent also called Mr John Douglas Gregory, a handwriting expert, concerning various
documents produced by or on behalf of the Claimant.

Evidence
Apirom Kaew-Ard
11 The Claimant testified that he gained employment with the Respondent in 1996. At that time he was a resident of Thailand. He

gained employment following meeting with Somkiat in Thailand who agreed to sponsor him to Australia. It was agreed that
the Claimant would work at the Respondent’s restaurant during the period of his sponsorship. He told the Court that he arrived
in Australia on 27 September 1996 and commenced working the very next day.

12 The Claimant told the Court that he kept a record of his hours worked since he started working for the Respondent in 1996. He
kept a record in his diary of all hours worked from 1996 to about October 1999. In about October 1999 he copied all of those
entries from his diary into a notebook (exhibit 4). Thereafter he continued to record his work times in that book. He said he
wanted just one book that contained all the relevant information. He told the Court that he accurately transferred the
information from his diary into the book. He said the start and finish times as contained within the book are accurate. He also
said that he checked the book to ensure its accuracy before the diary was discarded.

13 The Claimant conceded that in the initial process of transfer of information from the diary to the book he did make some
errors. However, he corrected those errors. The errors made did not relate to start and finish times and the times recorded
within the book accurately reflect his hours of work. He said that he is sure that he worked the hours recorded.

14 The Claimant testified about his usual working times. He said that he started work at the Dusit Thai Restaurant in Northbridge
at 10.30 am and would work until 3.00 pm, at which time he would have a two and a half hour break, recommencing at
5.30 pm. He would thereafter work until anytime between 11.00 pm and midnight. He told the Court that he did not work on
Mondays as the restaurant was usually closed. He did, however, work on weekends. The Claimant was taken to testify about
the Wages Record Book, discovered by the Respondent, relating to the Claimant’s employment (exhibit 6). That record
produced indicates that for the period 22 June 1998 through to about August 2000 the Claimant acknowledged having worked
76 hours per fortnight. In that regard the Claimant said that when he signed the document in each instance he simply signed
acknowledging the net payment received for the relevant period. He said that at the time of his signing the document, there
was no entry relating to the hours worked, total earnings or tax. Indeed those columns were blank. The Claimant maintains that
he worked in the order of about 60 to 70 hours per week rather than 76 hours per fortnight. He said that the Respondent’s
contention that he worked 38 hours per week is simply not true.

15 The Claimant was cross-examined concerning his start date. He said in that regard that he arrived in Australia at 5.00 pm on
27 September 1996 and started working the very next morning at 10.30 am. He recalled that day to be a Saturday.

16 The Claimant was also cross-examined concerning the transfer of information from his diary to the book and the disposal of
the diary. He said that the transfer occurred just prior to his shifting house, which occurred on 3 November 1999. He told the
Court that because the diary was very old he threw it out. He said that because he had transferred all the information from one
to the other, he could see no difficulty in doing that.

17 As to the entries within exhibit 4, the Claimant explained that only he and his wife had made entries within the same. It was
put to him in that regard that Mr Gregory (a handwriting expert engaged by the Respondent with respect to this matter) found
that the entries within the book were made by five different authors. He explained in response that that might have resulted
from his use of different styles of writing.
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18 The Claimant was taken to exhibit 9. Exhibit 9 is a compilation of a copy of the original of exhibit 4 as it is now (comprising
page “A” in each instance), compared to how it was when a copy of the same was given to Mr Sutherland by Mr Clarke on or
about 29 July 2002 (comprising page “B” in each instance). It suffices to say that Mr Sutherland drew to the attention of the
Claimant numerous inconsistencies between the two. The Claimant was taken to those inconsistencies in each instance. I set
out hereunder in each instance the inconsistencies highlighted and the response given by the Claimant with respect to the same.
I will follow the order in which the inconsistencies were addressed under cross-examination.

19 January 1997 (pages 5A and 5B): The entry for 26 January as reflected on page 5B is different to that contained on page 5A.
It is apparent that the entry was whited out in the original book. The Claimant’s explanation in that regard is that he did it so
that the entry appears neater. The incorrect entry for that day was deleted.

20 July 2000 (pages 47A and 47B): The entries in the far right hand column for 6 July are inconsistent. The Claimant admitted
altering the number “6” to “7” but had no explanation why the two “7’s” were entered differently.

21 August 2000 (pages 48A and 48B): The entries in the far right column of page 48B were conceded by the Claimant not to be
his. His were the entries on page 48A. It is obvious that the writing on page 48A and that on 48B are different. The Claimant
could not explain who wrote on the copy.

22 September 2000 (pages 49A and 49B): The writing in the far right hand column is inconsistent. The entry in the original
(49A) is not the same as that on the copy (49B). The Claimant could not account for the discrepancies.

23 October 2000 (pages 50A and 50B): The Claimant could not explain the inconsistency between the original and the copy. The
copy had entries in the right hand column not contained on the original (50A). The Claimant could not explain how that
occurred.

24 October 1996 (pages 2A and 2B): The entry in the right hand column is different in the original when compared to the copy.
An entry has been circled on the original and Thai writing added. The Claimant said that he made that entry in about October
1999 but was at a loss to explain why it is not shown on the copy. The Claimant surmised that someone might have erased the
entry from the copy (2B).

25 July 1997 (pages 11A and 11B): There are a number of inconsistencies between the original (11A) and the copy (11B)
including deletions and alterations to the original document. The Claimant conceded having made the changes in 1999. He was
asked to explain, if that was the case, why it was that the copies given to Mr Sutherland on 29 July 2002 did not contain those
changes. The Claimant could not offer an explanation in that regard.

26 August 1997 (pages 12A and 12B): The original (12A) contains certain entries and deletions not found on the copy (12B). The
Claimant testified that he made the entries and deletions in October 1999 and/or in the year 2000. He could not explain why
the copies given to Mr Sutherland by Mr Clarke in July 2002 did not contain the same.

27 September 1997 (pages 13A and 13B): The Claimant was taken to a number of apparent variations between the original and
the copy relating to the final column. It suffices to say that the Claimant could not explain why the copy was different except
to speculate that the copy (13B) is not a true copy.

28 October 1997 (pages 14A and 14B): The Claimant was taken to certain additions and a deletion that are contained in the final
column of the original but which do not appear on the copy. He again challenged the authenticity of the copy but was
otherwise unable to explain the same.

29 November 1997 (pages 15A and 15B): There were a number of apparent additions and deletions in the final column of the
original not found on the copy (15B). The Claimant said he made those additions and deletions after October 1999. He was
asked why he made the alterations. He said in that regard—

 “I just check everything from the beginning. …Maybe I copy it wrongly. …Maybe I copy it down wrongly.”
(See transcript page 59)

30 He was otherwise unable to explain away the inconsistencies.
31 February 1998 (pages 18A and 18B): There are several additions and deletions found within the original not contained in the

copy. The Claimant could not explain the discrepancies.
32 March 1998 (pages 19A and 19B): There were several additions and deletions found on the original when compared with the

copy. Again the Claimant was unable to explain the same.
33 April 1998 (pages 20A and 20B): There are several additions and deletions noted on the original when compared to the copy.

The Claimant was not, however, asked to comment about the same. During cross-examination with respect to the April entries
the Claimant was shown the restaurant’s booking diary for April 1998. The diary (exhibit 13) shows that the restaurant was
closed on 27 April 1998 yet the Claimant’s record is that he worked on that day. In explanation, the Claimant said he had to go
to work on that day despite the fact that the restaurant was closed. He said that he worked at the direction of Somkiat. When
pressed as to whether he had an actual memory of that day he said that he did not. He explained that he went to work on
numerous occasions when the restaurant was closed. He saw that as part of his obligations, given that he was here under the
sponsorship of Somkiat. The Claimant was asked why it was, given that the restaurant was closed, that he worked in two shifts
on that day. His response to that was that he just followed routine orders. In that regard the Claimant testified that whereas
there may have been flexibility in the working conditions of other employees, there was none in his situation.

34 It was put to the Claimant that he merely “filled in the book (exhibit 4) like a printing machine to maximise his position”. In
that regard he was taken to the booking diary (exhibit 13) for the period 22 June 1998 to 7 July 1998 inclusive. It shows that
the restaurant was closed during that time. Exhibit 4 indicates that the Claimant worked on the days within that period. The
Claimant said that he worked as a labourer during such time on the new restaurant premises to which the restaurant was to
relocate. It was put to the Claimant that it would be difficult to accept that he carried out labouring duties in shifts consistent
with the shifts he worked as a chef, that is, with a break during the day. In response the Claimant maintained that his evidence
was true and that he really did work two separate daily shifts performing labouring work.

35 May 1998 (pages 21A and 21B): There are certain additions and deletions on the original with respect to entries in the final
column not found on the copy document. The Claimant conceded having made those entries sometime after October 1999. He
denied making them after 29 July 2002. The Claimant was otherwise unable to explain away the inconsistencies.

36 June 1998 (pages 22A and 22B): Again there were additions and deletions on the original document not found on the copy.
The Claimant admitted having made those changes sometime after October 1999 but not after 29 July this 2002. He could not
otherwise explain the differences between the original and the copy.

37 August 1998 (pages 24A and 24B): There are certain additions and deletions on the original (24A) as compared to the copy.
The Claimant said he made those changes sometime after October 1999, possibly in the year 2000. He said that he, in changing
them—

“just followed through from …to say ‘Oh, this one not true’, so this one … so I just … I did not change the working time.”
(See transcript page 76)
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38 It is clear that the Claimant changed the entries in the final column because they did not reflect the true position. He
maintained, however, that he did not change the start and finish times. He claimed accuracy in those.

39 September 1998 (pages 25A and 25B): There are additions and deletions on the original document not found on the copy. The
Claimant admitted making the changes about the same time as the other changes. He could not explain, however, why the copy
varied from the original.

40 October 1998 (pages 26A and 26B): The circumstances relating to entries for October 1998 are similar as for September 1998.
The Claimant’s response in that regard is also similar.

41 November 1998 (pages 27A and 27B): The copy (27B) and the original (27A) are different. The original contains certain
deletions and additions not found on the copy. The Claimant agreed that he made certain alterations to the original but said that
he did not make the alterations following 29 July 2002. He could not otherwise explain away the copy being inconsistent.

42 The Claimant was taken to the entries for 15-18 November 1998. He was asked to compare them with the booking diary
entries for the same day (exhibit 13). The diary entries indicated that the restaurant was closed on those days on account of
relocation. The Claimant said that notwithstanding that the restaurant was closed he nevertheless attended work on those dates
at the times recorded in the book (exhibit 4). He was challenged as to the accuracy of his entries. It was put to the Claimant
that although it may have been the case that he worked during the day in relocating the restaurant, it certainly was not the case
that he worked at night. The Claimant, however, maintained that he worked on those days during the times recorded in his
book.

43 The Claimant was asked to compare the booking diary entry for 23 November 1998 with the entry in exhibit 4 for that day (see
27A and 27B of exhibit 9). The diary indicates that the restaurant was closed on that day. However the Claimant maintains that
not only did he work that day, but also worked during the shifts indicated in his book. He could not, however, recall exactly
what it was that he did that day.

44 The Claimant was next taken to the entry in the original (27A) for 19 November. The original contains Thai writing. The copy
does not. The Claimant denied making the entry after 29 July 2002. The Claimant surmised that the copy had somehow been
tampered with. Other than that he could not otherwise explain the differences.

45 December 1998 (pages 28A and 28B): There are obvious differences between that contained on the original (28A) and that
found on the copy (28B). The Claimant admitted changing the original in about October 1999 but could not explain why the
same does not appear on the copy document.

46 January 1999 (pages 29A and 29B): There are certain deletions and entries contained within the original (29A) not found on
the copy. In particular the entry for 26 January, on the copy, shows that the Claimant worked that day. The entry on the
original shows that there has been a whiting out of the original entry. In its place the word “closed” has been entered. The
Claimant admitted making the changes some time after October 1999 but not after 29 July 2002. The Claimant could not
otherwise account for the copy document.
• February 1999 (pages 30A and 30B)
• March 1999 (pages 31A and 31B)
• April 1999 (pages 32A and 32B)
• May 1999 (pages 33A and 33B)
• June 1999 (pages 34A and 34B)
• July 1999 (pages 35A and 35B)
• August 1999 (pages 36A and 36B)
• September 1999 (pages 37A and 37B)
• October 1999 (pages 38A and 38B)
• November 1999 (pages 39A and 39B)
• December 1999 (pages 40A and 40B)
• January 2000 (pages 41A and 41B)

47 There are certain additions and deletions and entries contained within the original for each aforementioned month not found on
the copy for each month. The Claimant admitted making those some time after October 1999 but not after 29 July 2002. He
could not otherwise explain why the copy is different in each case.
• February 2000 (pages 42A and 42B)
• March 2000 (pages 43A and 43B)

48 Certain additions are found on the original (A) as opposed to what is contained on the copy (B). Such an example is found
with respect to the entry for 12 March 2000 (page 43A). The entry has been altered to read “sick” for the afternoon shift
whereas the copy shows the Claimant having worked that afternoon. The Claimant admitted making the change. He said,
however, that he made the change at about the time of the entry, that is, about one month later (see transcript page 96). He was
asked to explain why the copy varied. He could not explain that away. In that regard it was put to him that the change occurred
between the time copies of the original book were made available to Mr Sutherland on 29 July 2002 and the time that the book
was delivered up for inspection by Mr Gregory. The Claimant denied that saying—

“I can tell you the truth, that I did not change anything recently.”
(See transcript page 93)

49 It was also put to the Claimant that he kept two separate sets of books. He denied doing so.
50 The Claimant explained that from early 2000 he made entries directly into exhibit 4. He did that by writing down his start and

finish times on pieces of paper and later returning to enter the details into the book. Sometimes the entries were made after
about a month from the date of having worked. The pieces of paper were subsequently thrown away.

51 April 2000 (pages 44A, 44B1 and 44B2): The original (44A) has Thai writing on it. A copy of it (44B1) does not. A further
copy of it (44B2) however does have Thai writing on it. The Claimant was called upon to explain how it was that the two
copies of the same document handed over by Mr Clarke on 29 July 2002 differed. He could not explain how that came to be.
He explained that he made the entry in or about April 2000. Thereafter, in about June 2000, he handed over his book to Mr
Clarke.

52 It was put to the Claimant that the only possible explanation to account for the differing documents is that he gave the book to
Mr Clarke who made copies of the same and thereafter the Claimant made his further entries. That contention was rejected.
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53 The Claimant was also challenged concerning the compilation of exhibit 4. It was put to him that in other court proceedings he
had stated that he had filled out the book in his car. That is inconsistent with having kept the book at his home and completing
the entries from pieces of paper. In that regard the Claimant explained that he sometimes filled in the book at home and
sometimes whilst in the car.

54 May 2000 (pages 45A and 45B): The Claimant was asked to explain why the finish time of 3.00 pm is found on the original
but not on the copy for the entry on 30 May 2000. The Claimant could not explain why the copy was different.

55 June 2000 (pages 46A, 46B(1) and 46B(2): The original differs from the incomplete copy (46B(1)). The Claimant’s
explanation in the regard is that a copy of his book was given to Mr Clarke in about June 2000. Following its return to him he
finalised his entries for June and made the entries now reflected on pages 46A and 46B(2). The Claimant denied having made
any recent changes to the book (exhibit 4).

56 May 1997 (pages 9A and 9B): The entries reflect that the Claimant worked on 18 May 1997. The Claimant was then shown
the booking diary for 1997 (exhibit 12) and asked to comment on the fact that the diary shows that the restaurant was closed
that day. The Claimant maintained that he worked the shifts indicated notwithstanding that the restaurant was closed.

57 June 1997 (pages 10A and 10B): The entries indicate that the Claimant worked two shifts on that day. The booking diary
indicates that the restaurant was closed for renovation on that day.

58 November 1997 (pages 15A and 15B): The entry for 24 November 1997 indicates that the Claimant worked his normal shifts.
The booking diary indicates that the restaurant was closed for a Buddhist ceremony on that day. In explanation, the Claimant
said that he worked all day preparing food for the Buddhist monks.

59 December 1997 (pages 16A and 16B): The entries indicate that the Claimant worked two shifts on 26 December 1997. The
booking diary indicates that the restaurant was closed that day for pest control. The Claimant said that he recalled going to
work on that day. Spraying was being conducted externally. However the strong smell which made its way into the restaurant
almost made him faint. He recalls working that day because Somkiat was anxious to ensure that everything was prepared for
the next day, a Saturday.

60 The Claimant was next cross-examined concerning the rosters. It suffices to say that his evidence in that regard was, to say the
least, confusing. Little can be made in respect of that issue.

61 The Claimant was also cross-examined concerning time sheets (exhibit 8) relating to the period from August 2000 until the
end of his employment with the Respondent. They show that he worked 76 hours per fortnight during that period. The
Claimant agreed that he worked between the times and for the hours at shown thereon. It was suggested to the Claimant that
the hours denoted in exhibit 8 reflected the actual times that he worked throughout and that it was nonsense for him to suggest
that he worked the extraordinary hours that he claimed he worked. The Claimant maintained that it was not nonsense at all. He
was obligated to work all those hours because of the fact that he was under a sponsorship arrangement.

62 Finally, the Claimant was further cross-examined concerning the wages record contained in exhibit 6 by which he
acknowledged inter alia that he worked 76 hours per fortnight. In that regard he maintained that the full details, including work
hours, were not contained on the documents when he signed the same.

63 In re-examination the Claimant was taken to pages 29A and 29B of exhibit 4. The Claimant stated that his amendment to the
original had the effect of reducing the hours claimed for that month.

Christopher Daniel Frances
64 The Respondent employed Mr Frances as a Entrée Chef between November 1998 and December 1999. He worked with the

Claimant during the course of his employment with the Respondent.
65 Mr Frances testified that he usually worked 10 shifts comprised of 4 lunch shifts and 6 dinner shifts. He was required to work

on Sundays. His hours comprised 10.30 am until 3.00 pm for lunch shifts and 5.30 pm until 10.00 pm or 11.00 pm or
alternatively the close of the kitchen for dinner shifts.

66 Mr Frances testified that “everyone” started and finished at the same time. Everyone worked the same hours. Mr Frances
himself worked an 11-hour day. He worked between 60 and 70 hours per week. He usually had Mondays off. Sometimes he
had Wednesday lunch or Saturday lunch off. He said that the Claimant always worked with him during those times. He said he
never signed any document acknowledging the hours he worked.

67 Mr Frances also testified that the Respondent provided meals free of charge to its employees.
68 When cross-examined it was suggested that he, along with others, worked 76 hours per fortnight and not 60 to 70 hours per

week as suggested. Mr Frances rejected that contention and reaffirmed the evidence that he gave in chief. It was suggested to
Mr Frances that the working hours were flexible. He disagreed, however, saying that starting times were strictly enforced.

Damian James Clarke
69 The final witness called by the Claimant was his agent, Damian Clarke.
70 Mr Clarke testified that exhibit 4 was used in proceedings before Commissioner Smith of the Western Australian Industrial

Relations Commission in about October 2000 with respect to unfair dismissal proceedings brought by another former
employee of the Respondent. Various copies of the book were accordingly made for those purposes.

71 Mr Clarke informed the Court that he made Mr Sutherland aware that he had made his own entries pertaining to gross wage
and pay rises. He did not attempt to hide or distort anything. There was no fabrication.

72 When cross-examined, Mr Clarke explained that exhibit 4 had travelled between himself and the Claimant on a number of
occasions since 2000. He confirmed that he photocopied the book on a number of occasions at various locations. He said that
the book was returned to the Claimant and that the Claimant had the opportunity to deal with the book. He also confirmed that
he was not responsible for alterations to the book in the form of whiting out entries.

73 Mr Clarke told the Court that he never wrote in the book (exhibit 4). The only document he wrote on was the photocopied
document. That photocopy with his writing was copied and given to Mr Sutherland. He said that he—

“did not state that it was an original.”
John Douglas Gregory
74 Mr Gregory is a forensic document examiner possessing the requisite qualifications and experience. He examined both exhibit

4 and photocopies of exhibit 4 which had been handed over to Mr Sutherland by Mr Clarke on 29 July 2002.
75 In his examination of those documents Mr Gregory identified 5 fabricated documents. They consisted of the following

entries—
• 26 January 1997 (pages 5A and 5B of exhibit 9)—

The crossed out times shown on the copy have been obliterated on the original.
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• July 2000 (pages 47A and 47B of exhibit 9)—
The numeral seven in the right hand column adjacent to the entries for 6 July has been entered differently in each
instance.

• August 2000 (pages 48A and 48B of exhibit 9)—
The figures in the right hand column are different in that there is one author for the original and another for the copy.

• September 2000 (pages 49A and 49B of exhibit 9)—
The figures in the right hand column are different in that there is one author for the original and another for the copy.

• October 2000 (pages 50A and 50B of exhibit 9)—
There are certain entries found in the right hand column of the copy not found on the original.

76 Mr Gregory thereafter went on to highlight certain deletions, alterations and additions made to the notebook (exhibit 4) after
the creation of the photocopies of the same. He identified those to have occurred for the month of September 1996 and every
consecutive month from and including July 1997 to and including June 2000.

77 The examination of the notebook revealed that five authors made the entries (see transcript pages 146 and 147). In his
evaluation, Mr Gregory said—

“...Given the handwritten entries in the name of Apirom Kaew Ard, the page headings, the date numerals and the entries
for the days were written by different authors, and the submission of fabricated photocopied documents purporting to be
true reproductions of pages in the notebook, it is more likely that the notebook entries were written at a time other than as
a contemporaneous record from September 1996 to October 2000 as alleged by a single author.
The numerous alterations to the entries in the notebook after the photocopied documents were produced is further
evidence that the document was not prepared contemporaneously as any alterations to the entries could have been
effected at the time these entries were initially written.
Result of the examination. As a result of my examination I am of the opinion, having regard to the deletions, alterations,
additions, different authors and the production of fabricated photocopied documents, the Belgrave notebook” – that
should read Q1 – “is not consistent with having been prepared as a contemporaneous record for the period from
September 1996 to October 2000 as alleged, but prepared at various times en bloc as evidenced by different authors
contributing to the production of the document. No conclusion can be given to the dates of preparation other than to
comment at some time in this matter when photocopied documents were requested that the entries for June 2000 were
only partially completed.”

(Transcript pages 147 and 148)

78 Further, Mr Gregory testified that as a result of his examination of the record compared to known examples of Mr Clarke’s
handwriting he could conclude that the writing on certain copied documents, such as that for August 2000, revealed that the
entries in the right hand column were, in fact, made by Mr Clarke.

79 When cross-examined, Mr Gregory said that he could not dispute that the Claimant was the author of the entries in the time in
and time out columns of the notebook. He conceded that a single author made those entries.

80 Mr Gregory told the Court that it is possible for one person may write in different styles. Accordingly, it is possible for the five
authors referred to in his report to be, in fact, only one person.

81 When re-examined, Mr Gregory testified that in his opinion that it was more likely that different authors made the entries
within exhibit 4 rather than the entries being made by one person who just used differing styles of handwriting. He was of that
opinion because the construction appears to be totally different.

Charlie Sam Napoli
82 Mr Napoli is a Chartered Accountant who was instructed to prepare a report in relation to this matter. The report was tendered

in evidence (see exhibit 11).
83 Mr Napoli told the Court that he prepared his report based on the Claimant having worked 76 hours per fortnight from

1 October 1996 until 20 June 2000. On his calculations, the Claimant should have been paid $94,199.00 but the group
certificates revealed payments of only $86,454.00. Accordingly, there has been a shortfall of $7,745.00. During the course of
his testimony he explained the method of his calculations.

84 When cross-examined, Mr Napoli conceded that his calculations with respect to hours worked were founded upon the
information contained in exhibit 8. He said that he was instructed that the Claimant’s work times during the entire period of his
employment were the same as those set out in exhibit 8.

85 Mr Napoli was also cross-examined as to whether he referred to the relevant provisions of the Western Australian Industrial
Gazette for the purposes of making his calculations. He replied that he had not and that he simply relied upon the relevant rate
applicable for the relevant period. Mr Napoli also conceded that in making his calculations he did not have regard, for
example, to the award provisions relating to weekend work. He conceded that he made certain assumptions in his calculations
given that he was not provided with relevant documentary evidence such as in the case appertaining to annual leave.

Somkiat Chanlongsirichai
86 Somkiat is the Director of the Respondent.
87 The Respondent has operated the Dusit Thai Restaurant since 1988. Somkiat described it as being an up market restaurant.
88 Somkiat told the Court that in July 1996 he visited Thailand and met with the Claimant. He agreed to sponsor the Claimant to

migrate to Australia. He said that he, at that time, explained to the Claimant that he would be working approximately 76 hours
per fortnight and that he would be required to do shift work. He told the Claimant that meals would be provided and that
Somkiat would pay for his visa and visa renewals and also some medical expenses that might be incurred during the currency
of his employment.

89 Somkiat testified that the Claimant arrived in Australia on 27 September 1996 and commenced work on 1 October 1996. He
said that between his arrival and 1 October 1996 the Claimant merely familiarised himself with the restaurant but did not
actually work.

90 Somkiat told the Court that he has hands on involvement with the restaurant in managing it.
91 He said that the chefs only carry out cooking duties and other duties normally associated with being a chef. The only time that

chefs were required to do other work was when the restaurant moved location some one hundred metres away. On that
occasion the chefs moved the kitchen equipment from one location to another.
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92 Somkiat informed the Court that the restaurant was, at the material time, open for lunch Tuesday to Friday between 11.00 am
and 3.00 pm. Currently it only opens for lunch on Thursdays and Fridays. The restaurant is also open for dinner Tuesday to
Sunday and closed on Monday. The dinner shifts are between 5.45 pm until 10.30 pm. However there is flexibility in those
times. In quiet periods such as just after New Year and mid winter, chefs are permitted to leave early in circumstances where
the workload is less.

93 Somkiat explained that the Respondent employs between 5 and 7 chefs with each working on a rotational basis 5 days a week.
Chefs do not have to work every lunch and dinner shift. Every Monday the restaurant is closed. The other day taken off is
rostered but the roster is very flexible and is not strictly adhered to. Chefs often swap shifts between themselves to suit their
own needs. Chefs work 76 hours per fortnight.

94 Reference was made to exhibit 6. In that regard Somkiat said that the Claimant’s evidence was not true. He said that the record
in each instance was complete at the time of signing. When signing the same the Claimant did not complain that he was being
underpaid.

95 Somkiat referred to exhibit 8 in pointing out that the hours referred to in that document reflect the Claimant had in fact worked
in the order of 76 hours per fortnight. He said that the Claimant’s contention that he worked far in excess of 76 hours per
fortnight is simply not true.

96 Somkiat told the Court that he had had a good relationship with the claimant. He said that the Claimant was a good worker.
The relationship soured when other former employees namely Mr Sanan Chia and his wife left the Respondent’s employment.

97 Somkiat responded to the allegations made by the Claimant that he worked even when the restaurant was closed. He said in
that regard—

“We close, mean close. Nobody work there.”
(Transcript page 200)

98 Somkiat rejected the Claimant’s contention that he worked in renovating the restaurant or that he carried out other labouring
duties, save for the shifting of kitchen equipment to the new location. He also rejected the Claimant’s contention that he
worked on Friday 26 December 1997. He said that when pest control is carried out, no one gets in. The pest controllers treat
the whole restaurant, which is accordingly closed for the whole day. He rejected the Claimant’s contention that he worked that
day saying that it could have been dangerous.

99 Somkiat said that the restaurant was closed for two weeks between Monday 22 June 1998 and Tuesday 7 July 1998. He
described as ridiculous and impossible the Claimant’s contention that he worked alone during that time. Further, he rejected
the Claimant’s evidence that he worked on renovations to the building to which the restaurant was to relocate. He said that
work on renovations commenced later. There were no renovations taking place during that period when the restaurant was
closed.

100 Finally, Somkiat conceded that the Claimant might have worked more that 76 hours per fortnight in some instances but added
that that would have been very rare.

101 The cross-examination of Somkiat initially related to consistency between the entries in exhibit 8 with those found in exhibit
4 for the same period. It suffices to say that Somkiat agreed that the entries were consistent.

102 Somkiat was also cross-examined about his knowledge of the Award and relevant rates of pay. He told the Court in that regard
that he relied on information provided to him by government instrumentalities. He conceded that he had underpaid the
Claimant $7745.00. He also conceded that up until about June 2000 he failed to keep or record the start and finish times of the
Claimant. He admitted also that he did not know that he was under an obligation to pay different rates of pay for Saturday and
Sunday work. He said that he thought that the amount he paid the Claimant, being an over award amount covered all his
entitlements. Further Somkiat admitted that the Claimant was not paid annual leave loading for holidays taken. He only
became aware of his obligation in that regard in June 2000.

103 Somkiat was asked whether the Claimant usually worked on Sundays. In response he said that the Claimant only occasionally
worked on Sundays.

104 The remainder of the cross-examination of Somkiat was uneventful.
Pornphit Gutheri
105 Ms Gutheri is employed by the Respondent as a casual chef at the Dusit Thai Restaurant working lunch time shifts between

11.00 am and 3.00 pm and the dinner shifts between 5.45 pm until 11.00 pm. She told the Court that she worked with the
Claimant and that he never complained to her about working very long hours.

106 She described herself as being a good friend of the Claimant “before”.
107 Ms Gutheri was asked whether the Claimant remained at work when the restaurant closed for holidays in June and July of

1998. She responded—
“No. The restaurant close. Everybody go holiday.”

(Transcript page 11 - 11 December 2002)
108 When cross-examined, Ms Gutheri conceded that the work start time in 1997 through to 1999 was, in fact, 10.30 am. It only

changed to 11.00 am when the restaurant relocated.
Kanyarat Hanrahan
109 Ms Hanrahan has held the position of restaurant supervisor at the Dusit Thai Restaurant since 1996. Her duties include

ensuring that the restaurant works smoothly. She coordinates the staff and ensures that customer’s needs are met. She works
7 shifts a week comprising 5 dinner shifts and 2 lunch shifts. She told the Court that for lunch shifts she commences at
11.00 am and finishes at 3.15 pm or 3.30 pm. For the dinner shifts she commences at 5.00 pm and finishes at 11.00 pm. Ms
Hanrahan said that she was usually the first person to go to work and the last to leave.

110 She produced her time sheets for the period April 2001 to December 2001 (Exhibit 15). They show that she usually worked
76 hours or less per fortnight during such period.

111 Ms Hanrahan told the Court that the Claimant never complained to her that he was working excessive hours or that he was
being underpaid. Indeed, she was never of the view that the Claimant worked exceptionally long hours.

112 In relation to the restaurant’s closure in June/July 1998 she said it was not the case that the Claimant worked at such time. She
said that everyone took his or her holidays at that time.

113 When cross-examined it was put to Ms Hanrahan that she was off work for a fair bit due to ill health during the course of
1998 and 1999. She denied that saying she had taken only one day off during that period. She said that she managed the
bookings and was fully aware of whether someone was on leave or not.
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114 Ms Hanrahan said that she did not fill in time sheets for hours worked in 1997, 1998 and 1999. Time sheets were only
introduced in 2000.

Prasrt Nrlprakobkul
115 Mr Nrlprakobkul was the last witness called. He has been employed as a chef at the Dusit Thai Restaurant for 12 years. He

first met the Claimant in 1996 when the Claimant first arrived from Thailand. He testified that he currently works 6 to 7 shifts
over 5 days. He said his hours of work have not changed dramatically over the years.

116 He told the Court that the Claimant had never complained to him about working exceptionally long hours. Indeed, he thought
that the Claimant did not work any longer hours than himself.

117 Mr Nrlprakobkul produced his time sheets commencing August 2000 (exhibit 16). Those reflect that he has worked, in the
main, 76 hours or less each fortnight from that time.

118 Mr Nrlprakobkul was taken to comment about the restaurant’s closure in June/July of 1998. In that regard he said that no one
was at the restaurant during the holidays.

119 When cross-examined Mr Nrlprakobkul was asked about the start times for the lunch shift and in that regard he told the Court
that the start time was 11.00 am. However it was put to him that in other proceedings he gave sworn testimony that the start
time was 10.30 a.m. When questioned on that issue he was either unwilling or unable to explain the inconsistency, maintaining
that work commenced at 11.00 a.m.

120 In re-examination the witness explained that when the restaurant was busy it would start at 10.30 am. That only occurred
occasionally.

Findings
121 The claim brought by Mr Apirom Kaew-Ard is entirely predicated on my acceptance of his evidence that the start and finish

times that he purportedly entered into exhibit 4 are accurate. In my view, if the Claimant is unable to establish with respect to
each alleged breach the accuracy of the entry in relation to the relevant period, the claims cannot possibly succeed. In those
circumstances it is obvious that a consideration of whether or not exhibit 4 accurately reflects the Claimant’s start and finish
times is pivotal to my considerations.

122 In addressing that issue it is patent that exhibit 4 does not represent a contemporaneous record of start and finish times with
respect to the relevant period. It is the case that exhibit 4 does not purport to be the source document insofar as it relates to the
period ending late 1999. Indeed, the evidence given by the Claimant is that the entries made in exhibit 4 for the period leading
up to the end of 1999 are simply a copy of information recorded in a diary which has now been discarded. Mr Apirom Kaew-
Ard told the Court that he did not appreciate the importance of maintaining the source record. Further, his reasons for
transferring all of the data from his diary to exhibit 4 was so that a compendious record could be kept of all the start and finish
times for the shifts worked by him both before and after the end of 1999. Notwithstanding that, the Claimant asserts exhibit 4’s
accuracy. However the difficulty lies in the fact that the source records have been discarded and are not available for the
consideration and scrutiny of the Respondent. Exhibit 4, in reality is a reconstruction of the record. The question then becomes
whether or not this Court can be satisfied that the reconstructed record accurately reflects the original source documents. An
assessment in that regard becomes very difficult without the source documents.

123 The Claimant maintains that he has accurately transferred the details from his diary to exhibit 4. The Respondent, on the other
hand, challenges the authenticity of exhibit 4. Further it points to the numerous apparent inconsistencies found between the
copies of pages extracted from exhibit 4 as supplied to the Respondent by Mr Clarke on or about 29 July 2002 with exhibit
4 itself. It submits that those inconsistencies are a matter of concern. Indeed the Respondent goes so far to say that exhibit 4 is
a fabrication.

124 Those apparent inconsistencies to which I have referred have been comprehensively reviewed at pages 6 to 14 above. Without
again setting out each particular discrepancy it suffices to say that, in the main, the inconsistencies noted do not relate to start
and finish times. However, that is not universally so. Indeed there are some obvious examples of where they do. One such
example is to be found in the entry for 26 January 1997 in which the Claimant in the first instance recorded that he worked that
day but later amended the record to show that the restaurant was in fact closed that day. Another glaring example is found at
pages 29A and 29B of exhibit 9 with respect to the entry for 26 January 1999. The copy page (29B) shows that the Claimant
started work at 10.30 am and stopped at 3.00 pm, thereafter recommencing at 5.30 pm and finishing at 11.30 pm. The original,
as varied at page 29A and as it currently is in exhibit 4, indicates that the entry has been whited out and the word “closed”
endorsed in substitution. It is obvious, therefore, that the amendment to the original record was made well after the initial
entry, possibly even after 29 July 2002. It begs the question, of course, why was it altered? The only possible answer is that the
entry was wrongly made in the first place. If that entry was wrongly made in the first place, what confidence can this Court
have that the other start and finish entries are accurate. Another example in the same vein is to be found with respect to the
entry for

125 12 March 2000. A comparison of pages 43A and 43B of exhibit 9 in conjunction with the relevant page in exhibit 4 reflects the
same difficulty. The copy document for that day shows a particular finish time for the dinner shift. The original document
however has been altered to show that the Claimant was sick that evening. It is possible to infer that the alteration was made at
some time subsequent to the preparation of the copy and in any event some time after June of 2000. The entry of the finish
time in those circumstances reflects, in my view, the preparation of the same en bloc. More importantly however it reflects
error.

126 Another example of difficulty with the start and finish times is to be found with respect to the entry made relating to 30 May
2000 as found at pages 45A and 45B of exhibit 9. A perusal of the same indicates that the copy does not contain the finish time
for the lunch shift. The original, however, does. It is patent that the original was amended to include the finish time some time
after the photocopy of the relevant entry was made. Clearly the inclusion of 3.00 pm was made well after the initial entry and
(at best) reflects error in the original entry.

127 A perusal of exhibit 4 shows that alterations were made with respect to 26 January each year. In each instance the entries were
made but were then whited out so that the original entries are obliterated. The substituted entry in each instance then reflects
that the restaurant was closed. The alteration reflects a uniform approach. It also reflects that the amendments were made at the
one time, some time well after the original entries were made. It also reflects inaccuracy in the original entries. It is to be noted
that exhibit 4 contains several other instances where apparent en bloc entries have been whited out.

128 All of those examples highlight difficulties with the record that is apparent on its face. However there are other difficulties that
emerge when the record is exposed to scrutiny, particularly in the light of other documentary evidence and the viva voce
evidence before the Court. In that regard it is noted that the Claimant has recorded having worked on certain days that the
restaurant was closed. The booking diaries (exhibits 12 and 13), together with the viva voce evidence given by Somkiat and
other witnesses called by the Respondent reveal that the restaurant was closed on 18 May 1997, 30 June 1997, 26 December



322 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 83 W.A.I.G.

1997, 27 April 1998 and between 22 June and 7 July 1998. The Claimant nevertheless maintains that he worked on each of
those days. However the evidence given by Somkiat and other witnesses called by the Respondent was that when the
restaurant was closed, it was closed and that no one worked on such days. It is apparent that the weight of the evidence is
against the Claimant in that regard.

129 The Claimant protests, however, that he was not treated like other employees by virtue of the fact that he was under
sponsorship. He said that he was required to work when others were not, sometimes carrying out duties that were not
associated with his occupation. I found it difficult to accept Mr Apirom Kaew-Ard’s evidence in that regard. Where there is a
conflict in the evidence on such matters between his evidence and that of Somkiat, I prefer the evidence of Somkiat. Not only
is Somkiat’s evidence supported by the other viva voce testimony but also by the documentary evidence.

130 Further, I find it extremely difficult to accept some of Mr Apirom Kaew-Ard’s evidence with respect to matters raised during
cross-examination. By way of example it is difficult to accept that he worked within the restaurant premises whilst pest control
spraying was taking place. His explanation in that regard is simply incredible. So too is his contention that he worked whilst
the restaurant remained closed in June/July 1998. I do not accept his testimony that he performed labouring tasks at that time. I
prefer Somkiat’s evidence that work on the new premises did not start until much later. Further, it is highly improbable that he
would have had holidays in June 1998 just prior to the whole restaurant closing down. Finally, the aspect of Mr Apirom Kaew-
Ard’s evidence that I find most difficult to accept is his contention that he continued to work whilst the restaurant was closed
and that whilst doing so he worked in two separate shifts as is reflected in exhibit 4. It begs the question as to what possible
utility that would have been to the Respondent, or anyone else for that matter. That is particularly so if one has regard to the
fact that he was, on his evidence, carrying out labouring duties. For the Claimant to have worked on such occasions between
10.30 am and 3.00 pm, have a break and thereafter return to duty at 5.00 pm continuing through until 11.00 pm seems, on the
face of it, highly improbable. The only reasonable conclusion to be reached on the balance of probabilities is that the Claimant
did not work the days that the restaurant was closed. Insofar as the record (exhibit 4) reflects that he did, it must be found to be
inaccurate.

131 The entire record found in exhibit 4 is drawn into question. It is in the main a reconstructed record of the Claimant’s work
record. Its accuracy has been found wanting when carefully scrutinised. There must be some very real doubt as to whether
entries were in fact copied into it from the Claimant’s diary or from pieces of paper. The amendment of the entries with respect
to 26 January each year exemplifies amendment in one transaction. Further it appears that the record has been changed after
the copies of the same were supplied to Mr Sutherland. Mr Gregory’s evidence also adds weight to the conclusion that exhibit
4 is not what it purports to be.

132 In the circumstances, I find that exhibit 4 is an unreliable record of start and finish times. It cannot be relied upon to establish
any of the claims made by the Claimant. Such record being the cornerstone of the Claimant’s case, its failure undermines the
entirety of the claim. Having said that, I acknowledge that there is some support for the Claimant in what Mr Frances told the
Court. His evidence, however, lacked detail and does not assist the Claimant’s case to any great extent.

133 I need not comment on the evidence of other witnesses, in view of my findings, except to say that I did not have any particular
concern with the evidence of each of them.

Result
134 Given that the Claimant has failed, on the balance of probabilities, to establish that he has worked the times he alleges, it

follows that he has failed to establish each alleged breach.
135 The Respondent nevertheless concedes an underpayment of the amount $7745.00. Given the state of the evidence it is

impossible to identify particular breaches of the Award that occurred during the material period that give rise to the total
underpayment. It is apparent, therefore, that there has been a breach of the Award constituted by a failure to pay the correct
rate of pay, but the constituent breaches giving rise to the total underpayment cannot be identified. Mr Napoli’s calculations in
exhibit 11 do not permit such identification and there is nothing in the Claimant’s evidence which assists him in that regard
Accordingly, the only possible outcome is to find that between 1 October 1996 and 31 July 2000 the Respondent breached the
Award by failing to pay the correct rate of pay. That failure constitutes a single breach occurring between those dates. It
follows that an order ought to be made in favour of the Claimant with respect to the amount of $7745.00.

136 There has also been, based on the admission made by Somkiat (see transcript page 215), a breach of clause 18(2) of the Award
constituted by a failure to annual leave loading. Although that matter was addressed in evidence, it is not the subject of claim
nor, indeed, in issue on the pleadings. Accordingly, it is inappropriate that I make an order in that regard.

Comment
137 It is important that parties who come before this Court recognise that it is a Court and, therefore, fundamentally different to the

Western Australian Industrial Relations Commission. Unlike the Commission this Court cannot act according to equity, good
conscience and the substantial merits of the case without regard to technicalities or legal forms (see section 26 of the
Industrial Relations Act 1979). Far too often the parties fail to appreciate that having a claim and being able to prove it on the
balance of probabilities are not always synonymous. Accordingly, given the nature of this jurisdiction, it is incumbent upon the
parties and/or their representatives to properly assess whether the material matters supporting the claim can be proved to the
appropriate standard. In doing so they are necessarily required to assess not only the strength of their own case but also the
nature and strength of the opponent’s case. Often that is not done. Some agents, due to lack of training or experience or both,
are unable to properly assess the relative strengths of their client’s case. Difficulties arise as a consequence. I fear that is what
has happened in this instance. To make matters worse in this case it became apparent during the course of the hearing that the
issues for consideration were overtaken by the concern that each representative had at the other’s conduct. That is
inappropriate. What is required is an objective approach in presenting evidentiary material before this Court.

G. CICCHINI,
Industrial Magistrate.

____________________
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2003 WAIRC 07368
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES GREG LOGAN-SCALES, DEPARTMENT OF CONSUMER & EMPLOYMENT PROTECTION,
GREG LOGAN-SCALES, DEPARTMENT OF CONSUMER & EMPLOYMENT PROTECTION,
APPLICANT
v.
OLTEN PTY LTD T/A MSA SECURITY, RESPONDENT

CORAM MAGISTRATE G CICCHINI IM
DATE WEDNESDAY, 27 NOVEMBER 2002
FILE NO/S. M 248 OF 2002, M 249 OF 2002
CITATION NO. 2003 WAIRC 07368
_________________________________________________________________________________________________________

Result Authority of claimant to file claims upheld
Representation
Claimant Mr G Logan-Scales and Mr H Pope of counsel
Respondent Mr D Clarke as agent
_________________________________________________________________________________________________________

Reasons for Decision
1 On 8 October 2002 the Respondent made applications that the claims be dismissed or otherwise be amended so that they

comply with the Act. In essence the Respondent submitted, that Mr Logan-Scales lacked standing to bring the claims. The
Respondent among other things suggests that his appointment as an inspector under section 84(2) (b) of the Workplace
Relations Act 1996 (the Act) was not validly made. The Respondent resists such contention and accordingly opposes the
interlocutory applications.

2 When the matters came on for hearing on 16 October 2002 they were adjourned on the application of the Claimant so as
to enable him to file an answering affidavit. On 31 October 2002 the Claimant filed his affidavit in response. He also on
that day filed his own interlocutory applications seeking amendment of the particulars of claim. The amendments sought
were, inter alia, for the purpose of detailing his standing in these matters. On 7 November 2002 when the matters again
came before the Court, they were adjourned so as to enable the Claimant to consider fresh matters raised by the
Respondent in its argument. The matters finally came before the Court on 27 November 2002 at which time they were
determined.

3 In his submissions Mr Clarke, for the Respondent, addressed issues concerning the perceived invalidity of Mr Logan-
Scales’ appointment as an inspector. It was his view that the appointment of Mr Logan-Scales should have occurred under
section 84(3) of the Act. He argued that the appointment of Mr Logan-Scales had to necessarily be made under section
84(3) given that he is a State public officer and that any authority he might have under the Act could only be derived from
an arrangement made under section 71 of the Public Service Act 1999 (Commonwealth). In support of his contentions Mr
Clarke referred to section 352 of the Act, which relates to Public Sector Employees acting through Employing
Authorities. Mr Clarke went on to assert that even if Mr Logan-Scales is held to be an inspector, the claims must
nevertheless fail because regulation 9(4) of the Workplace Relations Regulations 1996 effectively prevents him from
instituting proceedings and allows him only to serve those proceedings.

4 The Claimant argued against those submissions.
5 In determining the issues before me it is apparent that the submissions made on behalf of the Respondent are

fundamentally flawed in each instance. It is patently obvious that it is possible for a person who is an officer of the Public
Service in a State or Territory to be appointed as an inspector pursuant to section 84(2)(b) of the Act. Alternatively, such
a person may be appointed pursuant to section 84(3) where the necessary administrative arrangements have been made
under section 71 of the Public Service Act 1999. Section 84(3) allows a State Public Servant to perform services in a
Commonwealth Agency and to be remunerated by the Commonwealth but as a State employee. Section 84(2)(b) allows
Mr Logan-Scales to be appointed as an inspector notwithstanding that he is not engaged under the Public Service Act
1999. Further, section 352 of the Act has no application to Mr Logan-Scales. He is not employed under the Public
Service Act 1999 nor is he in the service of a Commonwealth Authority. Section 352 of the Act does not have any
relevance to section 84(3) of the Act. Indeed it does not purport to make it compulsory for a State employee to be
appointed under section 84(3) as Mr Clarke suggests.

6 As to the second limb of Mr Clarke’s arguments, it is also readily apparent that that too has no basis. If his argument were
to be accepted it would mean that the regulations override the clear provisions of section 175(5) of the Act, which enables
an inspector to sue for and recover a penalty for a breach of a term of an award. The appropriate interpretation to be given
to regulation 9(4) is that an inspector, when exercising his powers under section 178(5) of the Act, is not subject to any
directions given by the Minister under section 84(5) of the Act. The statutory interpretation of regulation 9(4), as sought
by the Respondent, would render nugatory the specific provisions of section 178(5) of the Act. That is both inappropriate
and incorrect.

7 The Respondent’s arguments are baseless and unsupported by authority. It seems that the applications brought by the
Respondent are misconceived, based on its erroneous interpretation of the relevant statutory provisions and regulations. It
follows, therefore, that the Respondent’s interlocutory applications will be dismissed and the Claimant’s interlocutory
applications will be allowed.

8 The Claimant sought the costs of appearance in respect to the Respondent’s applications. It suffices to say that, although
entirely misconceived, it could not be said that the applications were made either frivolously or vexatiously. It is obvious
that the Respondent’s motives were genuine. It thought, albeit erroneously, that the Claimant lacked standing and
accordingly brought the applications under those circumstances. It would be inappropriate, therefore, to make any order
as to costs.

____________________
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2003 WAIRC 07458
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES CHARLES WORKMAN, APPLICANT
v.
CECK PTY LTD & VINCENT ALI PRINCI, RESPONDENTS

CORAM MAGISTRATE G CICCHINI IM
DATE THURSDAY, 19 DECEMBER 2002
FILE NO/S. CP 3 OF 2002, CP 7 OF 2002, CP 4 OF 2002, CP 6 OF 2002
CITATION NO. 2003 WAIRC 07458
_________________________________________________________________________________________________________

Result Complaints struck out
Representation
Complainant Mr T Kucera of counsel
Defendants Mr R Collinson of counsel instructed by Messrs Minter Ellison, Lawyers
_________________________________________________________________________________________________________

Reasons for Decision
(Given extemporaneously at the conclusion of submissions, extracted from the transcript of

proceedings and edited by His Worship)
1 The defence submits that there is no case to answer on the basis that the Complainant has failed, with respect to each of the

Complaints before me, to establish that they were validly made. It is suggested that there is no proof of the fact that Elizabeth
Peak was authorised to make the Complaints and that she did, in fact, make the Complaints in each instance on behalf of the
Complainant.

2 The Complaints in each instance have been made signed by “E Peak for CFMEUW”. That is distinguishable from a situation
where “E Peak” might sign in circumstances where she describes herself as “E Peak of CFMEUW”.

3 The Complaints in themselves, by virtue of what appears on their face, highlight potential difficulty in that they infer that the
Complaints may have been made on behalf of the organisation (The Construction, Forestry, Mining and Energy Union of
Workers) rather than the Complainant. That issue as to whether or not the Complaints were made on behalf of the Complainant
was one which was clearly previously raised by the Defendants. The Complainant was put on notice that the validity of the
Complaints was live and needed to be strictly proved. The issue could have been addressed in evidence by the Complainant
but it was not.

4 Even accepting that Ms Peak is a solicitor and authorised to make Complaints on behalf of her client, there remains difficulty
because there is no evidence going to the fact that she made the Complaints in each instance on behalf of Mr Workman. The
fact that Ms Peak may have been employed by the CFMEUW and the fact that Mr Workman was a member of the union does
not assist the Complainant. I say that because it is clear that the solicitor employed by the union cannot act on the instructions
of the union in bringing the Complaints. He or she must act on the instructions of the Complainant, in this case, Mr Workman.

5 There is no evidence going to that issue in circumstances where, on the face of it, the matter was in issue by virtue of the
Complaints, themselves and also because it was raised by the defence.

6 Given that there is no evidence before me in relation to that issue, there is an insurmountable difficulty faced by the
Complainant in each instance. The validity of the Complaints cannot be established.

7 I accordingly find that with respect to each Complaint there is no case to answer by the Defendants in each instance.
8 I will now hear the parties in relation to the appropriate orders to be made as a consequence of my findings.
(His Worship heard the further submissions, and continued)
9 I invited the parties to address me in relation to the proper orders to be made and, as is not surprising, I have received two

divergent views as to the orders to be made. The Defendants say that the Complaints ought to be dismissed. The Complainant
says the Complaints ought to be struck out.

10 I have found that the prosecution has failed to prove compliance with section 42 of the Justices Act 1902. Section 42 of the
Justices Act 1902 is a section which facilitates matters coming before this Court. Any defect in that regard strikes at the heart
of the Court’s ability to deal with the matters before it.

11 I have found that there is no evidence before the Court which would enliven this Court’s jurisdiction to hear the matters. That,
in my view, is the effect of my findings.

12 Therefore, given that the Complaints have been determined on jurisdictional issues, it follows that they ought to be struck out.
That is the proper order to be made. I will proceed to strike out the Complaints.

13 Given that the Complaints have been struck out, it follows that costs cannot be ordered. A costs order can only be made
pursuant to section 152 of the Justices Act 1902 following a dismissal. There has not been a dismissal in this case and therefore
there is no power to order costs.

G. CICCHINI,
Industrial Magistrate.
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POWER OF ENTRY—Matters pertaining to—
2003 WAIRC 07365

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES SILENT VECTOR PTY LTD T/A SIZER BUILDERS, APPLICANT

v.
THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS,
RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
DATE OF ORDER TUESDAY, 14 JANUARY 2003
FILE NO. APPLICATION 42 OF 2003
CITATION NO. 2003 WAIRC 07365
_________________________________________________________________________________________________________

Result Application for shortened time for answers granted in part
Representation
Applicant Mr G. McCorry (as agent)
Respondent Mr T. Dixon (of counsel) by telephone and later Mr T. Kucera (of counsel)
_________________________________________________________________________________________________________

Reasons for Decision
1 On 14 January 2003 Silent Vector Pty Ltd lodged an application for an order pursuant to s.49J(5) of the Act revoking the right

of entry permit issued to Joseph McDonald, together with an application for an order that the time for the Respondent to file
and serve a response be abridged to 48 hours. The Applicant also seeks an order that the hearing of the substantive application
be expedited. These Reasons for Decision deal with the application for an order that the time for filing answers be abridged
and also with the listing of the matter at short notice.

2 In the absence of an order, the time for filing answers would be 21 days from the date of being served with the notice of
application: regulation 8(4). By regulation 78 a party to any matter may apply to extend or abridge the time prescribed and this
is what has occurred.

3 The Applicant seeks the abridgement of time on the basis that the complaints the Applicant makes about Mr McDonald are
known to the Respondent Union and the facts of the matter are relatively simple. 48 hours is therefore seen as being a
reasonable period.

4 Pursuant to Regulation 78(5) the Commission is able to determine the application after making such enquiries as it considers
appropriate to the circumstances of the case. I caused my Associate to contact the Union to see whether consent would be
forthcoming or whether there is any objection to any abridgement of service time to 48 hours.

5 On behalf of the Union the Commission was advised that it believed there was no reason why the matters should not take the
normal course of events. The Union considers that the issue at the heart of the matter is the wages and working conditions of
employees working on the site. The stoppage of work relates to that issue and it does not automatically follow that an urgent
hearing may result in the revocation of Mr McDonald’s permit, nor that it will resolve that issue nor prevent employees from
taking further industrial action. In the Union’s view, the Applicant has nothing to gain or will see no material benefit from an
expedited hearing of the matter. In contrast the Union states it will suffer prejudice, particularly accommodating an early
hearing.

6 In the decision I reach, I take into account the fact that there are already before the Commission two earlier applications
relating to events on the same building site (1986 and 1987 of 2002). Those applications seek the same or similar relief. The
positions of the parties in relation to those matters are now known and there does not appear to be anything in this application
which would warrant a different position in principle by the Respondent.

7 I consider that little prejudice will be suffered by the Union if it is required to file a Notice of Answer within a shorter time.
Further, any prejudice may well be able to be cured by a supplementary answer if the circumstances warrant it. Accordingly, I
consider it appropriate to require the Union to file and serve a Notice of Answer and Counter Proposal within seven days of the
date of service of the Notice of Application.

8 The Applicant also seeks an order for the hearing of the substantive matter to be expedited. The Union does not consent to such
an order and wishes to be heard before the Commission makes such an order. In my view, the Union ought to be heard before
that order is made. In my opinion, that is appropriate. Amongst other things, the relationship between this application and the
earlier two applications, for which the Applicant seeks three consecutive days of hearing, ought at least be known to the
Commission before a decision is made and an opportunity should be provided to the parties for that purpose at least.
Accordingly, the Applicant’s application for an order for expedited hearing is hereby listed for 9.00am Wednesday 22 January
2003 for no more than one hour. The Commission will at that time raise with the parties the substantive dates of hearing to be
set and time limits pursuant to s.27(1)(ha) and (hb) of the Act for any interlocutory matters such as the production of witness
statements as well as for the duration of the hearing.

9 Order accordingly.
_________

2003 WAIRC 07366
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES SILENT VECTOR PTY LTD T/A SIZER BUILDERS, APPLICANT
v.
THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS,
RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
DATE OF ORDER TUESDAY, 14 JANUARY 2003
FILE NO. APPLICATION 42 OF 2003
CITATION NO. 2003 WAIRC 07366
_________________________________________________________________________________________________________
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Result Application for shortened time for answers granted in part
Representation
Applicant Mr G. McCorry (as agent)
Respondent Mr T. Dixon (of counsel) by telephone and later Mr T. Kucera (of counsel)
_________________________________________________________________________________________________________

Order
WHEREAS the Commission has before it an application pursuant to s.49J(5) of the Act;
AND WHEREAS an application has been made for a reduction in the time required for the filing of Answers to that application;
AND WHEREAS the Commission in Chambers pursuant to r.78(5) is of the opinion that an order should issue reducing the time
for filing Answers for the reasons now given;
NOW THEREFORE, I, pursuant to the powers vested in me pursuant to s.27 of the Act hereby order—

1. THAT Silent Vector Pty Ltd serve a copy of this order upon the Construction, Forestry, Mining and Energy
Union of Workers in conjunction with the Notice of Application in this matter.

2. THAT the Construction, Forestry, Mining and Energy Union of Workers file and serve on the Applicant a
Notice of Answer and Counter Proposal within seven days of the date of service on it of the Notice of
Application in this matter.

(Sgd.) A. R. BEECH,
[L.S.] Senior Commissioner.

UNFAIR DISMISSAL/CONTRACTUAL ENTITLEMENTS—
2003 WAIRC 07339

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES RAHAIFFA JEAN ALBERGHINI, APPLICANT

v.
DR GEOFFREY BOWER ISOTOPE IMAGING HOLLYWOOD HOSPITAL, RESPONDENT

CORAM COMMISSIONER P E SCOTT
DATE OF ORDER FRIDAY, 10 JANUARY 2003
FILE NO. APPLICATION 1729 OF 2002
CITATION NO. 2003 WAIRC 07339
_________________________________________________________________________________________________________

Result Application for an extension of time in which to file application dismissed
Representation
Applicant Appeared on her own behalf
Respondent Mr M Jensen (of Counsel)
_________________________________________________________________________________________________________

Reasons for Decision
(Extempore)

1 This is an application to extend time in which to file application 1729 of 2002. The facts of this matter are that the applicant
was employed commencing in October 2000 and her employment terminated on 10 May 2002. The termination of the
employment occurred following a letter of resignation dated 25 March 2002 (Exhibit 1). That resignation was to take effect on
10 May 2002, which it did.

2 The first issue to be determined is whether the Commission has the power to grant the application. This requires that the
provisions of s.29(3) of the Industrial Relations Act 1979 (“the Act”), be given retrospective effect. Those provisions in
accordance with the Labour Relations Reform Act 2002, came into effect on 1 August 2002 that being some months after the
termination of employment.

3 I find, for the reasons set out in the decision of Commissioner Kenner in Nicole Azzalini v Perth Inflight Catering, application
1507 of 2002, (2002 WAIRC 00766), that there is no power to extend time in accordance with s.29(3) of the Act, in respect of
an application filed on 16 October 2002 relating to a termination of employment in May of 2002.

4 So on that basis, the application is to be dismissed.
5 If I am wrong in that, and the Commission does have power to extend the time to make an application relating to a termination

of employment which occurred prior to s.29(3) coming into operation then I would need to consider the tests relating to the
exercise of discretion for granting an application to extend time. Those tests include the length of the delay, the reason for the
delay and whether there is an arguable case, amongst others. (Tip Top Bakery v Transport Workers Union (1994) 74 WAIG
1189 and Robowash Pty Ltd v Michael Hart (1997) 78 WAIG 2323).

6 In this matter the length of the delay between the date of the termination on 10 May 2002 and the date of filing on 16 October
2002 is in excess of 4½ months. That cannot be described as a short delay in the scheme of things as it relates to unfair
dismissal claims which are, by the legislation, intended to be filed within 28 days of the date of termination.

7 The reasons given for the delay by the applicant relate to her pregnancy, the birth of her child, her recovery from that birth and
the illness of her child. There was then a further 7 weeks during which an application could have been filed but was not, and no
explanation is given for this delay.
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8 In the circumstances, there is no good reason for that 7 week delay.
9 I would also note that whilst it might be said on one hand that the reasons the applicant has given for the first part of the delay

prior to the last 7 weeks might not be unreasonable in some circumstances, that is, of her not wishing to jeopardise her health
by having to pursue such an application, the filing of such an application without it having to be immediately pursued, was
another option available to her, which the applicant did not take.

10 Further, the applicant did nothing, according to what is before me, to indicate to the respondent any intention to challenge the
circumstances of the termination of employment.

11 As to the question of whether or not there is an arguable case, it is clear that the termination arose on account of the applicant
resigning. The question is whether that resignation can be characterised as a dismissal.

12 On what is before me, including the applicant’s evidence that she tendered her resignation in March 2002, but continued to
work for a further period of almost 2 months and that there was nothing of a major nature which occurred after February 2002,
in particular between 25 March and 10 May 2002, when the termination occurred, I find that, on the balance of probabilities, it
is unlikely that there would be an arguable case that there is a dismissal as required by s.29 of the Act.

13 Whether the alleged conduct by Dr Bower towards the applicant was a cause for complaint or was the justification for a
termination which might be described as a dismissal, is unlikely on what is before me.

14 In all of the circumstances then, an order for the dismissal of the application shall issue.
_________

2003 WAIRC 07338
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES RAHAIFFA JEAN ALBERGHINI, APPLICANT
v.
DR GEOFFREY BOWER ISOTOPE IMAGING HOLLYWOOD HOSPITAL, RESPONDENT

CORAM COMMISSIONER P E SCOTT
DATE OF ORDER FRIDAY, 10 JANUARY 2003
FILE NO. APPLICATION 1729 OF 2002
CITATION NO. 2003 WAIRC 07338
_________________________________________________________________________________________________________

Result Application for an extension of time in which to file application dismissed
_________________________________________________________________________________________________________

Order
HAVING heard the applicant on her own behalf and Mr M Jensen on behalf of the respondent, the Commission, pursuant to the
powers conferred under the Industrial Relations Act 1979, hereby orders—

THAT the application for an extension of time in which to file the application be, and is hereby dismissed.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.

____________________

2003 WAIRC 07408
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES STANLEY VINAY CHANDR DATTA, APPLICANT
v.
MASTERCARE PROPERTY SERVICES (WA) PTY LTD, RESPONDENT

CORAM COMMISSIONER J L HARRISON
DATE WEDNESDAY 22 JANUARY 2003
FILE NO/S. APPLICATION 826 OF 2002
CITATION NO. 2003 WAIRC 07408
_________________________________________________________________________________________________________

Result Application alleging unfair dismissal upheld and order issued for compensation in lieu of
reinstatement

Representation
Applicant On his own behalf
Respondent Ms S Davis
_________________________________________________________________________________________________________

Reasons for Decision
1 This is an application by Stanley Vinay Chandr Datta (“the applicant”) pursuant to s.29(1)(b)(i) of the Industrial Relations Act

1979 (“the Act”). The applicant claims he was unfairly dismissed from his employment with Mastercare Property Services
(WA) Pty Ltd (“the respondent”) on 19 April 2002. The respondent claims there was no unfair dismissal as the applicant was
terminated in accordance with his contract of employment.

Background
2 The applicant was employed by the respondent from 1 October 2001 to 19 April 2002 to clean two branches of the National

Australia Bank (“the NAB”) in Geraldton. The respondent paid the applicant $320 per fortnight and he was paid up until the
week ending 20 April 2002. From time to time the applicant took on additional tasks and was paid additional amounts for
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undertaking this extra work. The applicant’s contract of employment was based on the terms and conditions outlined in the
Contract Cleaners Award 1986 (No. A 6 of 1985) (“the Award”). Additional conditions of employment were as specified in
Exhibit A3.

Evidence
3 The applicant gave evidence on his own behalf. Prior to 1 October 2001 the applicant was employed by the respondent to

undertake the same cleaning duties at the NAB branches in Geraldton from March 2001 until 27 June 2001, when he resigned.
As the respondent was having difficulties finding employees to clean the NAB branches, the applicant was asked in September
2001 to recommence cleaning work. The applicant cleaned the two branches five evenings per week.

4 After the applicant was initially employed by the respondent in March 2001 he completed an employment application form
which is contained in Exhibit A3. Exhibit A3 also lists the duties together with the frequency of the jobs that the applicant was
required to undertake. The applicant undertook these same duties and was subject to the same conditions of employment when
he recommenced with the respondent on 1 October 2001. Exhibit A3 confirms that the applicant was employed on a casual
basis.

5 The applicant stated that whilst he was employed by the respondent, apart from receiving a fault report, generated by one of the
NAB branches in February 2002 no issues were raised with him about his work and the respondent did not give him any
warnings about his performance or behaviour. The applicant stated that the communications book which covers day to day
cleaning issues between the applicant and one of the NAB branches, confirms that he had a good work history (Exhibit A1).

6 The applicant gave evidence that he was unable to work due to illness on two occasions. On the second occasion, as he was
sick and unable to attend work on 18 April 2002, he sent a fax to the respondent the following day apologising for his non-
attendance due to him having influenza (Exhibit A2). The applicant maintained that ten minutes after sending this fax a
representative of the respondent, Ms Toni Vitalone, rang the applicant and told him that the NAB had complained about him
and he was told to hand in his keys and to “f… off”. He returned the keys to the bank on that day and understood from what
Ms Vitalone had stated that he had been terminated by the respondent. The applicant stated that he understood he was paid for
work undertaken up until 18 April 2001 which was his last day at work.

7 Under cross examination it was put to the applicant that a representative of the respondent contacted him prior to him sending
the fax on 19 April 2002. The applicant denied that this occurred. It was put to the applicant that there had been a number of
complaints from one of the NAB branches which he cleaned. One complaint was that he was not turning up to work. The
applicant claimed that this was not true. It was put to the applicant that he had not been undertaking the full range of jobs
whilst undertaking his cleaning duties. The applicant denied that this was the case. The applicant was asked why it was that his
girlfriend worked with him at the bank when she was not authorised to do so. The applicant stated that this issue had never
been raised with him by the respondent.

8 The applicant gave evidence that since termination he continued to undertake regular cleaning work which he was doing whilst
employed by the respondent however, since termination, despite looking for new contracts he had been unable to find any
additional work.

9 Ms Berenice Dhu, the applicant’s partner, gave evidence. Ms Dhu assisted the applicant when he undertook cleaning work at
the NAB. On 19 April 2002 Ms Dhu was with the applicant when he had a telephone conversation with Ms Vitalone. Ms Dhu
stated that the telephone call took place on a speaker phone and she confirmed that Ms Vitalone was abusive towards the
applicant. Ms Dhu stated that the respondent had not raised any issue with her about her assisting the applicant in undertaking
his duties at the NAB. She stated that there was one complaint that she was aware of in relation to the applicant’s employment
with the respondent which related to her and the applicant attending cleaning duties at the NAB early one evening. Once this
issue was raised with her and the applicant they did not turn up to work early again. Ms Dhu stated that both she and the
applicant worked approximately three hours per night to complete the required cleaning tasks. Both Ms Dhu and the applicant
cleaned the NAB branches in the evening from Monday through to Thursday and on Sunday evening. They completed their
duties between 8.00pm and 11.00pm.

10 Ms Sally-Ann Davis, the respondent’s Financial Controller, gave evidence for the respondent. Ms Davis has been employed in
this position for approximately four years. Ms Davis stated that the respondent has a cleaning contract with the NAB that
operates throughout Western Australia. She confirmed that the applicant was employed to undertake the NAB contract in
Geraldton in March 2001 up to 27 June 2001 and that the applicant was asked to return to this job. He recommenced with the
respondent on 1 October 2001 until he was terminated on or about the 20 April 2002.

11 Ms Davis maintained there were problems with the applicant from January 2002 onwards. Since January two fault reports were
completed by the NAB in relation to the applicant’s performance (Exhibit R1). One fault report related to the applicant not
turning up on 18 April 2002 and the other relates to February 2002, when it was alleged that the applicant was not regularly
turning up for work and that when the applicant did turn up for work he was not undertaking the duties required of him.

12 Ms Davis stated that the respondent’s main problem with the applicant was that he did not turn up for work on the 20 February
2002 and the 18 April 2002. Even though other minor cleaning complaints were made about the applicant, Ms Davis conceded
that complaints of this nature were not unusual. Ms Davis stated that the applicant was told by Ms Vitalone not to have his
girlfriend assisting him whilst cleaning however, Ms Davis was unable to substantiate this claim. Ms Davis maintained that the
applicant’s defensive attitude when issues were raised with him as demonstrated by the applicant’s letter in response to a
complaint about him from one of the NAB branches (Exhibit R1) also contributed to the respondent forming the view that it
was no longer appropriate for the applicant to remain employed by the respondent. Further, the respondent maintained that the
applicant’s behaviour contributed to the respondent losing the NAB cleaning contract for Geraldton. Ms Davis stated that as a
result of the applicant’s behaviour the respondent’s NAB Geraldton contract was terminated on 24 April 2002. Ms Davis
confirmed that the applicant was employed on a casual basis, and as he was paid one hour’s pay in lieu of notice as confirmed
by Exhibit R2, Ms Davis maintained that there was nothing unlawful about the applicant’s termination of employment.

Submissions
13 The applicant maintains that the respondent gave him no warnings about his performance and that he had only twice not turned

up for work due to illness. Further, the applicant maintains that he was terminated in a summary fashion without reason and in
an inappropriate manner. The applicant is therefore seeking compensation for what he claims is an unfair termination.

14 The respondent maintains that the applicant was a casual employee and as one hour’s pay in lieu of notice as provided for in
the Award was given to the applicant the applicant was lawfully terminated. The respondent further argued that it had good
reason to terminate the applicant because he was not turning up to work and there were complaints about the applicant’s
attitude towards NAB staff and his cleaning standards.
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Findings and Conclusions
Credibility

15 I carefully observed each witness whilst they were giving evidence and I have no reason to doubt the evidence given by each
witness. In my view, each witness gave their evidence to the best of their recollection. However, where there is any conflict in
the evidence I prefer the evidence of the applicant and Ms Dhu as their evidence was consistent and corroborated by written
documentation.

Legal Principles
16 Whether or not the applicant was a casual employee is an issue for determination. The rules to be applied in a case of this

nature have been set out by His Honour The President in Secro (Australia) Pty Ltd v John Joseph Moreno 76 WAIG 937 at
939, where Sharkey P observed—

“…
“The concept of casual employment within the common law of employment, untrammelled by award
prescription, is generally taken to connote an employee who works under a series of separate and distinct
contracts of employment entered into for a fixed period to meet the exigencies of particular work requirements
of an employer, rather than under a single and ongoing contract of indefinite duration”.

(See Squirrell v Bibra Lakes Adventure World Pty Ltd t/a Adventure World (op cit) at page 1835 per Fielding C and
Stewart v Port Noarlunga Hotel Ltd (1980) 47 SAIR 406 at 420).

The parties, of course, cannot by use of a label render the nature of a contractual relationship something
different to what it is (see Stewart v Port Noarlunga Hotel Ltd (op cit) per Haese DPP at pages 5-6).

Certain indicia may be indicative of the nature of the contract, but they are not determinative, taken alone. These
may include the classifying name given to a worker and initially accepted by the parties, the provisions of
the relevant award, the reasonable expectation that work would be available to him, the number of hours
worked per week, whether his employment was regular, whether the employee worked in accordance with
a roster published in advance, whether there was reasonable mutual expectation of continuity of
employment, whether the notice is required by an employee prior to the employee being absent on leave,
whether the employer reasonably expected that work would be available, whether the employee had a
consistent starting time and set finishing time, and there may be other indicia.”

17 The test for determining whether a dismissal is unfair must be considered. The question is whether the respondent acted
harshly, unfairly or oppressively in dismissing the applicant.  The onus is on the applicant to establish that the dismissal was, in
all the circumstances, unfair. Whether the right of the employer to terminate the employment has been exercised so harshly or
oppressively or unfairly against the applicant as to amount to an abuse of the right needs to be determined. A dismissal for a
valid reason within the meaning of the Act may still be unfair if, for example, it is effected in a manner which is unfair.
However, terminating an employment contract in a manner which is procedurally irregular may not of itself mean the dismissal
is unfair (see Shire of Esperance v. Mouritz (1991) 71 WAIG 891 and Byrne v. Australian Airlines (1995) 65 IR 32). In Shire
of Esperance v. Mourtiz, Kennedy J observed that unfair procedures adopted by an employer when dismissing an employee are
only one element that needs to be considered when determining whether the dismissal was harsh or unjust.

18 When applying the relevant authorities in relation to whether or not the applicant was a casual, I find that the applicant was not
a casual employee who was subject to one hour’s notice on termination. Even though it was accepted by both parties that the
applicant was regarded as a casual employee and the applicant was paid a casual rate of pay, the fact that the applicant was
paid as a casual and regarded by both the respondent and the applicant as a casual cannot make him a casual if he truly was not
a casual employee.

19 The evidence is clear that the applicant was employed on a single ongoing contract of employment of an indefinite duration.
The applicant was not employed under a series of separate and distinct contracts of employment, entered into for a fixed
period, to meet the particular work requirements of an employer as a casual employee normally would be employed. Clause 5.
– Definitions, subclause (4) of the Award defines a casual employee as an employee whose contract of employment is by the
hour and who shall be allowed four weeks unpaid leave after every period of twelve months’ continuous service. It is clear on
the evidence that the applicant had a reasonable expectation that ongoing, regular work would be available for him. Thus, the
applicant was not employed on an hourly basis. The hours that the applicant worked were regular and did not vary from week
to week. Indeed, there was an expectation that the applicant would turn up regularly for his shifts and that when the applicant
was unable to do so on two occasions due to illness, this annoyed the respondent.

20 The applicant was required by the respondent to give notice prior to being absent. Exhibit A3, which contains details of a
number of the applicant’s conditions of employment, confirms that the applicant had to notify the respondent of any inability
to attend work at least eight hours prior to the start of the shift. Notice was also required to be given when taking sick leave.
The applicant was required to provide the respondent with a medical certificate for two or more days’ absence, and eight
hours’ notice was required for any single day absences. If an employee was unable to give this notice then a statutory
declaration was required. These requirements are not indicative of a casual relationship.

21 Even though the applicant received a casual rate of pay, it is my view that the applicant had a contract of employment which
would normally be characterised as part-time employment. Clause 5. – Definitions, subclause (3) of the Award defines a part-
time employee as an employee engaged by the week to regularly work the lesser number of hours than 38. In my view, this
label is more consistent with the nature of the applicant’s contract of employment. I am reinforced in coming to this view by
other contents of Exhibit A3. Exhibit A3 refers to one week’s notice of termination being required to be given by either party
when terminating. Clause 10. - Contract of Service, subclause (1) of the Award requires a part-time employee to be given one
week’s notice on termination. Further, on reviewing Exhibit R2, which is a summary of the applicant’s earnings whilst
employed by the respondent, it shows that on both days that the applicant was absent due to illness he was paid sick leave by
the respondent, as a part-time employee would normally be paid. Under the Award a casual employee is not entitled to any
paid sick leave.

22 In the circumstances, I find that the applicant was employed as a part-time employee who was entitled to one week’s notice on
termination.

23 I now turn to the question to whether or not the applicant was unfairly terminated. It is my view that the applicant was
terminated in an unfair manner. He was not afforded a fair go all round (Undercliff Nursing Home v. Federated Miscellaneous
Workers Union of Australia (1985) 65 WAIG 385). The respondent maintained that there were problems with the applicant’s
performance however, apart from the applicant being sent a copy of a fault report from one of the NAB branches in February
2002 (Exhibit R1), at no stage was the applicant informed that the respondent had any difficulties with the applicant’s
behaviour or his performance such that the applicant’s employment was tenuous or that improvements had to be made. I accept
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the applicant’s evidence that he was never informed by the respondent that his performance and behaviour were unacceptable
and that his job was in jeopardy unless improvements were made. Even though there was a complaint from one of the NAB
branches about the applicant not turning up for work and not undertaking the full range of duties, there was no evidence the
applicant was warned about these complaints. Further, even though the respondent may have had concerns about the
applicant’s attitude no evidence was given by the respondent that this concern was formally raised with the applicant.

24 Even though the respondent had some concerns about the way in which the applicant responded to criticism from one of the
NAB branches, in my view, the applicant’s behaviour in relation to these issues, in all of the circumstances, would not
constitute sufficient reason to terminate the applicant’s contract of employment. It is clear from a review of the daily work
communication book from one of the NAB branches (Exhibit A1) that in the main the applicant undertook his cleaning duties
in an appropriate manner during his employment and his work was valued by the NAB.

25 From the evidence given by Ms Davis for the respondent, it is clear that the main reason the respondent terminated the
applicant’s contract of employment on 19 April 2002 was because the applicant had twice not turned up to work due to illness
(20 February 2002 and 18 April 2002), even though it is clear the applicant was entitled to sick leave as detailed in Exhibit A3.
In relation to the applicant’s absence on 20 February 2002, the applicant explained to the NAB the following day that his
absence was due to illness, as confirmed in an extract of Exhibit R1. Subsequent to the applicant not being able to undertake
work on 18 April 2002 he notified his employer the next day by facsimile (Exhibit A2) that he had been unable to attend work
due to illness. In my view, given that the applicant had an entitlement to sick leave, it was not open to the respondent to
terminate the applicant’s contract of employment because he took time off due to illness.

26 I find that the applicant was denied procedural fairness given the way he was terminated. I accept the applicant’s evidence that
on 19 April 2002 the respondent’s representative, Ms Vitalone, contacted the applicant by telephone and told the applicant in
an abusive and offensive manner that he was terminated and that he had to hand in his keys forthwith. In my view it was
inappropriate for Ms Vitalone acting on behalf of the employer to treat an employee in this manner. Further, the applicant was
not advised why he was being terminated nor was he given any opportunity to respond to any concerns which the respondent
may have had about the applicant’s performance or behaviour.

27 The applicant was not given any notice when the respondent effected his termination. Even though the respondent had the view
that the applicant was a casual employee he was not even given one hour’s notice of his termination. Given my findings about
the applicant’s employment status, in my view he was entitled to at least one week’s pay in lieu of notice.

28 In my view the applicant was unfairly terminated both substantively and procedurally.
Compensation

29 I am satisfied on the evidence that the working relationship between the applicant and respondent has broken down such that
an order for re-instatement would be impracticable.

30 I therefore now turn to the question of compensation. I apply the principles set out in Bogunovich v Bayside Western Australia
Pty Ltd (1998) 78 WAIG 3635 and Tranchita v Wavemaster International Pty Ltd (1999) 79 WAIG 1886. On the evidence, I
am satisfied the applicant took reasonable steps to mitigate his loss. I am aware that the applicant had a number of part-time
contracts in addition to employment with the respondent. The applicant gave evidence, which I accept, that he unsuccessfully
sought additional alternative employment after he was terminated by the respondent. I accept that at the time of the hearing in
October 2002 the applicant had been unable to find additional work and that as a result he has suffered financially.

31 Having regard to all of the circumstances of the case I conclude that the applicant should be compensated for his loss. Even
though the respondent maintained that it was because of the applicant that the respondent lost the NAB contract in Geraldton,
no evidence was given to substantiate why the contract was lost. It may well have been that the contract was discontinued
because the applicant was terminated and the respondent was unable to find a cleaner to undertake the work. In assessing the
length of time the applicant would have remained employed by the respondent I take into account that the contract may not
have been terminated had the applicant not been sacked. In my view, given that there was some dissatisfaction on the part of
both the applicant and the respondent about the job’s work requirements and the way in which work was being undertaken, as
reflected in Exhibit R1, it is my view that the applicant would not have remained employed by the respondent beyond a further
five weeks, including a period of one week’s notice due to the applicant.

32 On this basis I have determined that the applicant is due $800 ($160 x 5 weeks) as compensation for his unfair termination.
33 A Minute of Proposed Order will now issue.

_________

2003 WAIRC 07477
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES STANLEY VINAY CHANDR DATTA, APPLICANT
v.
MASTERCARE PROPERTY SERVICES (WA) PTY LTD, RESPONDENT

CORAM COMMISSIONER J L HARRISON
DATE OF ORDER WEDNESDAY, 29 JANUARY 2003
FILE NO/S. APPLICATION 826 OF 2002
CITATION NO. 2003 WAIRC 07477
_________________________________________________________________________________________________________

Result Application alleging unfair dismissal upheld and order issued for compensation in lieu of
reinstatement

_________________________________________________________________________________________________________

Order
HAVING HEARD Mr S Datta on his own behalf and Ms S Davis on behalf of the respondent, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act, 1979, hereby—

1 DECLARES THAT the dismissal of Stanley Vinay Chandr Datta by the respondent was unfair and that
reinstatement is impracticable;
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2 ORDERS the respondent to pay Stanley Vinay Chandr Datta compensation in the sum of $800 within 14 days
of the date of this order.

(Sgd.) J. L. HARRISON,
[L.S.] Commissioner.

____________________
2003 WAIRC 07612

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES NAOMI ENGLISH, APPLICANT

v.
THE WINDSOR HOTEL SOUTH PERTH PTY LTD, RESPONDENT

CORAM COMMISSIONER P E SCOTT
DATE MONDAY, 3 FEBRUARY 2003
FILE NO. APPLICATION 1284 OF 2002
CITATION NO. 2003 WAIRC 07612
_________________________________________________________________________________________________________

Result Application for alleged unfair dismissal dismissed
Representation
Applicant Mr M Tomlinson (of counsel)
Respondent Mr E E Clark (of counsel)
_________________________________________________________________________________________________________

Reasons for Decision
(Given extemporaneously as edited by the Commissioner)

1 The applicant claims that she was dismissed by the respondent from her employment as a member of the respondent’s bar staff.
I note the applicant’s evidence. However, having observed the applicant as she gave her evidence, and having considered that
evidence, I am not satisfied that it can be relied upon.

2 The applicant has admitted to errors within the application she has made. During the course of her evidence she has admitted
that a number of changes needed to be made to her evidence. She was unsure of certain critical information and her allegations
as to the conduct of the employer in some cases constituted hearsay. Further, the applicant says that she was dismissed; that she
was harassed out of her employment. However, the evidence is that she had an opportunity to follow up any difficulties she
had through the respondent’s disputes procedure, which she says that she is aware of now but did not pursue at the time.

3 The applicant has given evidence that she was aware of her hours being at her employer’s discretion and that there might not
have been any work for her from time to time. She also says that she understood when she started work that there would be no
set hours and there would be some weeks when there was no work. It turned out, though, that for a period from the
commencement of her employment in December 2001 until mid May 2002, she appears to have had work consistently for that
period. However, her hours each week and each fortnight varied considerably. There is evidence that in respect of the final
fortnight when she did perform work that the applicant worked a five hour shift and then on 11 May 2002, left after having
worked only 41 minutes. So, there is certainly variation in her hours of work on a regular basis. Further, the applicant has
given evidence that for a period of four to six weeks before the termination of her employment she did not work for the
respondent, but there is no evidence before me other than her general assertion that her hours were cut in half and then cut
further.

4 As to the circumstances of work being offered to the applicant, she says that on some unknown date between four and six
weeks after her last shift on 11 May 2002, which could have been any time between about 11 and 24 June 2002, she was
contacted by Miss Howe, the respondent’s Human Resources Manager, and offered a single shift of three hours, and she
believes that that constituted a dismissal.

5 There is no evidence before me that the respondent’s conduct in these circumstances constitutes a breach of a fundamental
condition of the contract of employment such as to enable the employee to treat the employment as brought to an end by the
respondent’s conduct (The Attorney General v Western Australian Prison Officers Union of Workers (1995) 75 WAIG 3166).
The applicant says she was offered a three hour shift. I am not entirely satisfied that that is so. In any event, an offer of a three
hour shift after a period of absence of some four to six weeks, the circumstances of which are not before me, does not
constitute such a breach of a fundamental condition of employment, particularly when the conditions of employment included
that there might not be work for some weeks and that the hours were at the employer’s discretion.

6 So, firstly, I am not satisfied that there was a dismissal by the employer, or a termination at the initiative of the employer.
Secondly, if the offer of the three hours’ work was made four weeks following the last shift then that might have been about
11 June 2002. If that is the case then the application is out of time as the application was filed on 17 July 2002. Based on the
applicant’s evidence, I am unable to conclude the date when that offer was made.

7 The applicant bears the onus of proving her case in this matter and I am not satisfied that there has been a dismissal. I am not
satisfied that the application is within time. Further, if I am wrong in that and there has been a dismissal, a dismissal which can
be treated as a constructive dismissal, then the question arises as to whether or not that was fair. If the dismissal was harsh,
oppressive or unfair I would need to consider what is to occur.

8 There has been no real evidence before me to demonstrate that the employment relationship could not have been re-
established. The applicant said that the way in which she was treated made her feel that she could not go back into the
employer’s premises and work there happily. However, in all of the circumstances I am not sure that that is the case. If I am
wrong in that, and that the applicant was unfairly dismissed, and that reinstatement is impracticable, I am not able, on the
applicant’s evidence, to determine what her loss was. I do not know whether the applicant found employment subsequent to the
termination of employment in this case. I do not know what income she received. I do not know what efforts she has made to
mitigate her loss. Accordingly, there is no evidence before me upon which I could determine what compensation ought be
awarded to the applicant, and I say that notwithstanding that following the applicant having given her evidence-in-chief, I
specifically invited her representative to deal with that matter and have still received no evidence that is of any assistance to me
in that matter.

9 Accordingly, an order shall issue for the dismissal of the application.
_________
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2003 WAIRC 07611
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES NAOMI ENGLISH, APPLICANT
v.
THE WINDSOR HOTEL SOUTH PERTH PTY LTD, RESPONDENT

CORAM COMMISSIONER P E SCOTT
DATE OF ORDER MONDAY, 3 FEBRUARY 2003
FILE NO. APPLICATION 1284 OF 2002
CITATION NO. 2003 WAIRC 07611
_________________________________________________________________________________________________________

Result Application for alleged unfair dismissal dismissed
_________________________________________________________________________________________________________

Order
HAVING heard Mr M Tomlinson (of counsel) on behalf of the applicant and Mr E E Clark (of counsel) on behalf of the
respondent, the Commission, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders—

THAT this application be, and is hereby dismissed.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.

____________________

2003 WAIRC 07449
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES ADAM GREENEKLEE, APPLICANT
v.
OZZI-TECH SECURITY PTY LTD, RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED TUESDAY, 28 JANUARY 2003
FILE NO. APPLICATION 1379 OF 2002
CITATION NO. 2003 WAIRC 07449
_________________________________________________________________________________________________________

Result Contractual benefits claim granted
Representation
Applicant Mr A Greeneklee
Respondent No appearance
_________________________________________________________________________________________________________

Reasons for Decision
1 This is an application pursuant to section 29(1)(b)(ii) of the Industrial Relations Act 1979 (“the Act”). The applicant, Mr Adam

Greeneklee says that he was employed by the respondent, Ozzi-Tech Security Pty Ltd, from 6 June to 24 July 2002 as a
salesman of security products. He sold security alarms and associated products to householders arising largely from
appointments arranged by the respondent. He says that he was paid for his work during the first month, albeit he experienced
some difficulty receiving payment for that work. However, he did not receive payment for the following sales—

“$350 10/7/02 Mr & Mrs Banks w extra x2 Pirs & smoke alarm
$300 11/7/02 Ms Ward w extra Pir & smoke alarm
$300 12/7/02 Mr & Mrs Felthouse w extra Pir & smoke alarm
$400 16/7/02 Mr & Mrs Hesse w extra 4x Pirs
$200 19/7/02 Mr & Mrs Boyd
$400 22/7/02 Mr & Mrs Atkinson w extra Pir & smoke alarm (personal sale)
$1950 Total”.

2 The application was lodged on 2 August 2002 and a conciliation conference was held on 25 September 2002. The conference
was attended by the applicant and Mr Craig McPherson for the respondent. Conciliation was not successful. Mr McPherson
indicated that the alleged underpayment could not be addressed as the company was to be put into administration in the week
following.  A representative of the respondent had advised my Associate in similar terms on 30 August 2002. The Commission
directed the respondent to inform the Commission within fourteen days as to whether an administrator had been appointed;
failing such advice the Commission at the applicant’s request would refer the matter to hearing. A representative of the
respondent advised my Associate by telephone on 18 October 2002 that no such appointment had been made and consequently
the matter was listed for hearing and parties were advised on 5 November 2002.

3 The respondent did not appear at hearing, and given the history to the application the matter proceeded. The applicant had
written to the respondent after conference to further put on record his alleged debt. Mr Greeneklee, on his evidence, had heard
nothing further from the company or from any person administering the company. The Commission had no contact from the
company past 18 October 2002.

4 Mr Greeneklee’s evidence is that he responded to a newspaper advertisement and was interviewed by Mr Willie Hannibal, the
State Manager. He was hired and had to undergo a week of training. He was told that he would be paid for that training but this
never eventuated. He then commenced selling Chubb security alarms in the suburbs of Beechboro and Lockridge based on
appointments made by the respondent. He worked Monday to Friday and commenced work each day at approximately 2pm.
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He was advised where his first appointment would be and then later advised of further appointments for that day. Once a sale
was made he would immediately arrange with Tara or Willie Hannibal for the installation of the products as payment of his
Commission was dependent on installation being completed.

5 The applicant was told that his payments would be as follows—
• $50 per day as a retainer
• If the sales commission in any week exceeded $250 then he would simply be paid the commission.
• The commission was $200 for each alarm, $50 for each additional product, and an additional $50 if the applicant

generated the sale of the alarm as opposed to an appointment generated by the respondent.
6 Mr Greeneklee was paid twice in the amounts of $700 and $1,100 for products which he sold. On 24 July 2002 all staff were

advised suddenly that their services were no longer required as the company had ceased trading. He never received the
commissions for the sales as listed above. The sale to Mr and Mrs Atkinson was he says a personal sale generated by him.

7 He received a separation certificate [Exhibit A2] dated 30 July 2002 stamped by the respondent as Ozzi-Tech and signed by a
T. Hannibal. It stipulates that he was terminated with effect from 24 July 2002 due to shortage of work or redundancy. He also
received at his request a letter [Exhibit A1] signed by T. Hannibal which says as follows—

“To Whom It May Concern
The company has ceased trading and therefore Adam hasn’t been paid his commission for the last two weeks. His
commission for the last fortnight was $1550 and we don’t know if he will be paid and when.
Yours sincerely
T. Hannibal”

8 I am persuaded by Mr Greeneklee’s evidence and the exhibits that he was an employee of the named respondent. Exhibit
A1 refers to Ozzi-Tech Security. I am persuaded that his contract is based on the commission structure as stipulated and that he
made the sales but was not paid these commissions. There is a difference in the claim and the figure in Exhibit A1 of $400 and
the applicant has explained that difference to the Commission’s satisfaction. I find that Mr Greeneklee is due under his contract
of employment the sum of $1,950 gross in commission for which he has not been paid. I would order the payment of that
amount.

_________
2003 WAIRC 07637

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES ADAM GREENEKLEE, APPLICANT

v.
OZZI-TECH SECURITY PTY LTD, RESPONDENT

CORAM COMMISSIONER S WOOD
DATE OF ORDER WEDNESDAY, 5 FEBRUARY 2003
FILE NO. APPLICATION 1379 OF 2002
CITATION NO. 2003 WAIRC 07637
_________________________________________________________________________________________________________

Result Contractual benefits claim granted
Representation
Applicant Mr A Greeneklee
Respondent No appearance
_________________________________________________________________________________________________________

Order
HAVING heard Mr A Greeneklee on his own behalf and there being no appearance for the respondent, the Commission, pursuant
to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders-

THAT the respondent, do hereby pay, as and by way of a denied contractual entitlement, the amount of $1,950 to Adam
Greeneklee.

(Sgd.) S. WOOD,
[L.S.] Commissioner.

____________________

2003 WAIRC 07386
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES ELLEN SYLVIA HARRISON, APPLICANT
v.
FEATURE TOURS, RESPONDENT

CORAM COMMISSIONER J L HARRISON
DATE OF ORDER THURSDAY 16 JANUARY 2003
FILE NO/S. APPLICATION 1701 OF 2002
CITATION NO. 2003 WAIRC 07386
_________________________________________________________________________________________________________

Result Application to accept applicant’s claim which was lodged out of time granted
Representation
Applicant On her own behalf
Respondent Mr E Xanthis
_________________________________________________________________________________________________________
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Reasons for Decision
1 On 10 October 2002 Ellen Sylvia Harrison (“the applicant”) referred a claim to the Western Australian Industrial Relations

Commission (“the Commission”) pursuant to s29(b)(i) of the Industrial Relations Act 1979(“the Act”) that she was harshly,
oppressively or unfairly dismissed by Feature Tours (“the respondent”) on 6 September 2002. Section 29(2) of the Act requires
that such an application be lodged within 28 days of the day the applicant’s employment terminated. As the application was
lodged on 10 October 2002 this application is six days out of the required time frame to lodge a claim.

2 The matter was listed for hearing to allow the parties to put submissions and to give evidence as to whether or not the
application should be accepted under s29 (3) of the Act.

3 Section 29(3) of the Act reads as follows—
“(3) The Commission may accept a referral by an employee under subsection (1)(b)(i) that is out of time if the

Commission considers that it would be unfair not to do so.”
4 In reaching a decision in this matter I take into account whether there was an acceptable explanation for the delay, the merits of

the substantive application, whether the applicant took steps to make it clear to the respondent that she was unhappy with her
termination and would contest her termination, and prejudice to the respondent. These guidelines were recently discussed as
being relevant to a matter of this nature by Beech S C in Anthony William Andrew v Metway Property Consultants &
Auctioneers (2002) 82 WAIG 3260. In applying these guidelines I am mindful that there is a 28 day time frame to lodge an
application and the Commission’s discretion in relation to a matter of this nature should not be exercised unless there is good
reason to do so.

5 I make the following findings taking into account these guidelines. The applicant gave evidence, which I accept, that she
intended to lodge her application within the required 28 day time frame. The applicant stated that she asked the Commission’s
Registry to send her a claim form soon after she was terminated. The applicant filled out the claim form which was sent to her
and lodged it with the Commission within the specified 28 day time limit. Subsequent to lodging her application the applicant
was informed by the Registry that Form 1 was missing from her application and needed to be completed and returned. The
applicant received a copy of a Form 1 on 9 October 2002 and lodged the Form 1 the next day.

6 I am satisfied that given the applicant was not sent the correct form in the first instance that there was a valid reason why the
applicant did not comply with the required 28 day time frame for lodging her application. It is clear that as soon as the
applicant received the Form 1 she filed her application promptly the next day.

7 Both parties outlined their positions in relation to the merits of the substantive application. The applicant stated that she had
been employed by the respondent as a tour guide on a part-time basis for approximately 3 years and she was told by the
respondent earlier this year that she had an expectation of ongoing employment for at least 2002. At no stage was any issue
raised with the applicant about her performance nor about lack of work. The respondent conceded that the applicant had
worked with the respondent on a part-time basis for three years and that there was no issue with the applicant’s standard of
work. The respondent maintained the applicant was terminated on 6 September 2002 as the respondent wanted to employ new
staff to undertake tour guide duties. In my view, there is doubt about the applicant’s termination sufficient to attract a review
by the Commission. In the circumstances the applicant has established that there may well be some merit in her claim for
unfair termination.

8 It is also my view that given the application was lodged only 6 days after the 28 day time limit and given the applicant
expressed concerns about her termination to the respondent prior to the application being lodged there is no prejudice to the
respondent in accepting the application.

9 Taking into account the circumstances as a whole it is my view that it would be unfair to refuse the applicant’s claim.
Accordingly, I will accept the application.

10 An Order to that effect will issue now.

_________

2003 WAIRC 07390
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES ELLEN SYLVIA HARRISON, APPLICANT
v.
FEATURE TOURS, RESPONDENT

CORAM COMMISSIONER J L HARRISON
DATE OF ORDER THURSDAY, 16 JANUARY 2003
FILE NO/S. APPLICATION 1701 OF 2002
CITATION NO. 2003 WAIRC 07390
_________________________________________________________________________________________________________

Result Application to accept applicant’s claim which was lodged out of time granted
_________________________________________________________________________________________________________

Order
HAVING heard Ms E Harrison on her own behalf and Mr E Xanthis on behalf of the Respondent the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act, 1979, hereby orders—

THAT the time for filing of application 1701 of 2002 be extended to and including the 10th day of October 2002.
(Sgd.) J. L. HARRISON,

[L.S.] Commissioner.

____________________
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2003 WAIRC 07362
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES “I”, APPLICANT
v.
DIRECTOR GENERAL EDUCATION DEPARTMENT OF WESTERN AUSTRALIA,
RESPONDENT

CORAM COMMISSIONER J L HARRISON
DATE OF ORDER WEDNESDAY, 15 JANUARY 2003 
FILE NO/S. APPLICATION 347 OF 2002
CITATION NO. 2003 WAIRC 07362
_________________________________________________________________________________________________________

Result Application alleging unfair dismissal upheld and order issued for compensation in lieu of
reinstatement

Representation
Applicant Ms Y Henderson (of counsel)
Respondent Mr D Matthews (of counsel)
_________________________________________________________________________________________________________

Reasons for Decision
1 This is an application by Mr “I” (“the applicant”) pursuant to s.29 (1)(b)(i) of the Industrial Relations Act, 1979 (“the Act”).

The applicant alleges he was unfairly dismissed from his employment as an Education Assistant by the Director General,
Education Department of Western Australia (“the respondent”) on 4 February 2002. The respondent denies that the applicant
was unfairly terminated. The respondent argues that the applicant was employed pursuant to a fixed term contract which ended
on 20 December 2001.

2 In light of the nature of the allegations raised in the hearing, the Commission made an order that no details or particulars or any
other matter likely to lead to the identification of the children in respect of whom misconduct was alleged to have been
committed should be published. The Reasons for Decision therefore identify the people and places involved as follows:
Mr “I”  - the Applicant
Mr and Ms “J” - the parents of the children at the centre of the allegations
Ms “K” - the owner of the “L” Child Care Centre
“L” Child Care Centre - the centre where the applicant was employed at the time the alleged incidents occurred
“G” - the child who needed urgent respite care
“E” - the child whom the applicant cared for as an education assistant
“F” - a child at the same school as “E”
“M” - a child in the same class as “E”
“N” - a teacher at the school where the applicant worked
“O” - the manager of Dial a Nanny
“P”  - the teacher of “E”
“Q” - a teacher at the school where the applicant worked

3 The applicant gave evidence on his own behalf. Since 1987 the applicant has worked as a child care worker in private and
public centres, involving caring for new born children through to teenagers. He has had experience caring for a wide range of
children including disabled and ethnic children. The applicant worked for Dial a Nanny and through this agency he worked on
a live-in basis from time to time with a number of clients’ children. Since 1987 there have been no complaints about the
applicant’s performance or behaviour. The applicant stated he was very successful in his work and that he has numerous
documents which testify to this. Exhibit A1 contains a number of positive references from previous employers including child
care, nanny and out of school care operations as well as references from a number of clients whose children had been cared for
by the applicant. Exhibit A1 also contains a number of the applicant’s training certificates relevant to child care work.

4 The applicant stated that he was referred to work for the “J” family in 1994 by Dial a Nanny agency. At the time the applicant
was visiting his parents in the Northwest. The agency asked the applicant to provide a live-in child care service for the family’s
four children. One child was approximately two years old, there were twin girls who were four years old and a boy who was
seven years old. The applicant cared for these children in the Northwest on two separate occasions in the school holidays
whilst their parents were in Perth. There were no problems raised with the applicant in relation to him undertaking this work.
The applicant subsequently relocated to Perth.

5 In 1996 Mr and Ms “J” separated and the mother and four children moved to Perth. The applicant again baby sat the children
in late 1996. On one of the evenings, when the applicant was due to finish work his car would not start and he stayed overnight
with the family. Ms “J” arranged for the applicant to sleep on the floor with the children as there were insufficient bedrooms.
The applicant stated that nothing untoward happened in relation to this weekend. He had breakfast with the family the
following day and was paid by Ms “J” for his services for that weekend.

6 In February 1997 Ms “J” contacted the applicant to see if he was available to assist with baby sitting for a full weekend. The
applicant asked if he could look after the children at his house on the weekend as he was involved in a state T-Ball competition
that weekend, and the “J” children lived a long way from where the T-Ball competition was taking place. Given this, Ms “J”
agreed for her four children to be looked after at the applicant’s house.

7 At the time the applicant was working for the “L” Child Care Centre (“the Centre”). On the Friday afternoon prior to the
applicant picking up the “J” children the Centre’s Administrator, Ms “K”, advised the applicant that urgent respite care was
needed for a girl called “G” who was five years old and has Attention Deficit Disorder (“ADD”). “G”’s mother was in need of
a break and as the applicant had a good rapport with her, a request was made of the applicant to take care of “G” that weekend.
The applicant agreed to look after “G” even though he had already agreed to care for the four “J” children. “G”’s mother was
informed by the applicant that he would be caring for four other children that weekend and she accepted this.
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8 When he went to pick up the “J” children the applicant advised Ms “J” that he was caring for an additional child over the
weekend. Ms “J” did not take issue with this. As the applicant was being paid to look after “G”, the applicant gave evidence
that Ms “J” asked if the applicant would accept a reduced rate for looking after her children. The applicant negotiated with Ms
“J” for her to fund a meal for all of the children as well as the applicant at McDonalds on the Friday evening instead of paying
him to baby sit the children for the weekend. The applicant understood Ms “J” was happy with this arrangement.

9 On the Friday evening of this weekend the four “J” children slept in one bedroom in bunk beds, with the boy and the youngest
child in one bunk and the six year old twins in the other bunk. “G” had her own bedroom and the applicant slept in his
bedroom. As the twins were misbehaving the applicant put one of the twins in his bed whilst he watched TV. She later fell
asleep in his bed. The applicant took her back to her bunk bed in the other bedroom prior to him retiring for the evening. The
applicant stated that on the Friday evening, prior to the children going to sleep, he gave all of the children a good night kiss
with a closed mouth, and he aimed for their cheek when giving them a kiss.

10 The next day the applicant took the children to the zoo where they had a picnic with other nannies and children that the
applicant had arranged to meet. On the Saturday evening the children had the same sleeping arrangements as the previous
night. The twin who had not gone to sleep in the applicant’s bed on Friday night insisted that she now have her turn in the
applicant’s bed so he allowed her come out of her bedroom and after a while put her in his bed. Again he gave all of the
children a good night kiss. When it was time for the applicant to go to sleep, the twin in his bed was still awake. He stayed up
talking to her to get her to settle but he stated he dozed off for a few hours and when he woke up the girl was asleep in his bed.
He then put her back in her bunk bed and returned to his bed.

11 On Sunday morning the applicant took the children to T-Ball and his parents looked after the children whilst he coached his T-
Ball team. He then took the children home. Prior to leaving the applicant’s house the children requested a toy. They were given
the opportunity to choose a soft toy from the applicant’s collection of toys. The only child who didn’t do so was the older boy.
He kissed the children goodbye in front of their mother when he dropped them off. Apart from Ms “J” paying for dinner on
Friday evening the applicant was not paid anything by Ms “J” for baby sitting on this weekend in line with the arrangement
made with Ms “J” on Friday evening. The applicant then took “G” home.

12 The applicant was emphatic that at no stage over the weekend did he kiss any of the children with his tongue in their mouth nor
was his mouth open when giving them a kiss.

13 The following weekend Ms “J” rang the applicant requesting that he baby sit for her again however he had another engagement
and declined.

14 The applicant gave evidence about how he came to be employed by the respondent. Some years prior to commencing
employment with the respondent, the applicant was working with a three year old girl called “E” at the Centre. She is
wheelchair bound, has spina bifida and uses a catheter. In August 2000 her parents put the applicant’s name forward for him to
care for her as an Education Assistant when she enrolled at a suburban school (“the School”). As a result the applicant was
interviewed for the position by the Principal of the School. The applicant provided written references to the Principal and
names of people who could give a verbal reference. The respondent appointed the applicant to be “E”’s assistant on a
temporary basis in late August 2000. The applicant worked three hours per day, five days a week. The applicant assisted “E”
with her toileting and emptying her catheter, he sat with her while she had morning tea, he took her for lunch and he ensured
that she interacted with other children at the school, especially during breaks.

15 In November 2000 it was indicated to the applicant that the current position caring for “E” would be available the following
year. The applicant formally applied for and was successful in gaining this position. He was interviewed by a panel which
included the Principal of the School, “G”’s mother, and one other teacher. As part of this process the applicant gave detailed
information about his experience working with children and he provided the police clearance which was required of him.

16 The applicant gave evidence about an incident involving “M” who was in Year 4, the same year as “E”, at the School. “M”
was a shy, timid girl who approached the applicant at a sport’s carnival where the applicant was in attendance in December
2000. “M” asked the applicant to join her parents which he did. He did not know them so he found sitting with them a bit
awkward. He stayed with “M”’s family for approximately 20 minutes. He was returning to the marshalling area when “M” ran
after him and grabbed his hand. The two of them kept walking together to the marshalling area. The applicant stated that it was
not uncommon for children in the Education Support Unit to grab an adult’s hand. The applicant understood that one of “M”’s
parents complained to the Principal of the School about him holding “M”’s hand on this day and when asked about this
incident the applicant explained his side of the story to the Principal. As far as the applicant understood, this issue was dealt
with once he discussed it with the Principal.

17 The applicant confirmed that one day “M” requested 50 cents from him so that she could buy food from the canteen. The
applicant lent her the money and she paid it back the next day.

18 The applicant confirmed that late in the year 2000 “M” informed the applicant that it was her birthday and as he was grateful to
her for spending time with “E” during breaks he bought her a birthday card and gave it to her.

19 The applicant gave evidence about a girl called “F” who was in Year 1 at the School. She was a very shy girl who became part
of the group of girls that met up with “E” during school breaks. Towards the end of the year 2000 she asked the applicant to
give her a birthday card. The applicant bought her a card and some socks but as “F” did not turn up to school on the last day of
school he gave the card and socks to her sister who informed the applicant that it was not “F”’s birthday. The applicant kept
the birthday card but still gave the socks to “F”’s sister to give to her. It was never made clear to the applicant that there was
any issue with him giving the socks to “F”.

20 On 14 February 2001 the applicant arrived at work as usual and was told to report to the respondent’s local District Office.
When he reported to this office he was told by the District Superintendent that he was being investigated by the respondent. A
great deal of correspondence was then generated between the applicant and the respondent in relation to this investigation.

21 A number of these documents were tabled at the hearing. They detail the position of the applicant and the respondent in
relation to the applicant’s conduct and are contained in Exhibit A4. The following is a summary of the correspondence.

22 The respondent wrote to the applicant on 19 February 2001. It was a letter over the signature of Mr Danny Cloghan, Director,
Workplace Relations. The letter puts to the applicant that he “may have acted in a manner that constitutes misconduct” in
relation to his employment with the respondent. Specifically the letter raises four allegations.
It was alleged that on or about 21 to 23 February 1997 the applicant had acted improperly towards one or more children in his
care in that—

“  .  You agreed to provide sole care as the only adult in your own home for four children from a single family, a 9 year
old boy, two 6 year old twin girls and a 4 year old girl, almost continuously from the evening of Friday 21 February
1997 until the afternoon of Sunday 23 February 1997, whilst knowing that you had already undertaken to provide paid
emergency foster care during the same period to another 5 year old girl;
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• During this period, and after ensuring all of the other children were asleep in other rooms, you allowed
alternatively one and then the other of the 6 year old twin girls to stay awake on the Friday and Saturday nights
respectively, and on each occasion you took these children to sleep alone with you in your own bedroom;

• On the Saturday night in particular, you first sat alone in your lounge room dressed only in boxer shorts with
one of the 6 year old twin girls sitting on your lap dressed only in one of your T-shirts and without her
underwear, and you then kissed her on the mouth and put your tongue into her mouth while doing so; and

• Later that same night, you took the 6 year old girl alone into your bedroom where you again kissed her on the
mouth and put your tongue into her mouth while doing so.

It is further alleged that you failed to disclose this information to the Department when you sought and accepted
employment in August 2000, as an Education Assistant responsible for providing special assistance to a handicapped
female student at [the] School and by so doing failed in your duty of care and competence to the Department by implying
that you were suitable for such work.”

The letter confirmed that he was directed until further notice to report to work at the District Office and that he would continue
to be paid his normal salary during this temporary placement.

23 The applicant was asked to submit his response to these allegations by 2 March 2001.
24 On 19 February 2001 the applicant replied to Mr Cloghan’s letter. He stated that as he had attended court for the alleged

offences and was found not guilty and as he had a police clearance which he provided to the respondent when he was
employed to undertake duties in relation to working with “E”, he did not believe that there was any issue to which a response
was required. He stated that he did not intentionally mislead the respondent in this matter as it was his understanding that a
police clearance was all that was necessary. He stated that he had known “E” for many years as her care giver at the Centre and
there had been no incidents in relation to working with her. In fact he was recommended for this position by “E”’s mother.

25 In response to the applicant’s letter Mr John Ryan, Acting Director, Workplace Relations wrote to the applicant on behalf of
the respondent on 7 March 2001.

26 Mr Ryan stated that the applicant did not appear to respond in any specific way to the detailed allegations put to him in
correspondence dated 19 February 2001. He reiterated the four allegations already put to the applicant and requested further
comment on the specific allegations, particularly given the respondent understood that the applicant had previously made
certain admissions in January 1999 when the applicant gave sworn testimony in proceedings before the District Court of
Western Australia. The letter went on to state the respondent was no longer greatly concerned about the applicant’s failure to
disclose information about the court case. However, the letter stated that if the specific allegations in relation to the applicant’s
behaviour which are alleged to have taken place on 21 to 23 February 1997 are found to be true, then it would be open to the
respondent to find that this constitutes a breach of the applicant’s implied warranty of skill for the position in which he was
subsequently employed. Accordingly, the applicant was asked to provide a written response to the allegation that—

“Your actions on 21–23 February 1997, as previously outlined in detailed and specific allegations, demonstrate a breach
of your implied warranty of skill, suitability and competence to perform the work for which you have been employed,
namely as an Education Assistant responsible for providing special assistance to a handicapped female student at [the]
School.”

27 The applicant was given until Friday 16 March 2001 to respond.
28 On 30 March 2001, Gibson and Gibson, on behalf of the applicant provided a detailed four page letter in response to the four

allegations put to the applicant in the letter dated 19 February 2001. The letter also referred to the fact that the applicant was
successful in his appeal against his original conviction in the District Court matter held in January 1999. The letter pointed out
that the applicant had “not been convicted of any offence” and that the respondent had not requested the applicant “to provide
information about any matters on which he had been charged but not convicted”. Further, the letter stated that the applicant
provided the information requested of him when he successfully applied for the position to be “E”’s Education Assistant and to
work at the School’s Education Support Unit.

29 In relation to the issue of the applicant breaching an implied warranty of skill for the position for which he was employed, the
applicant vehemently denied that this was the case. The letter referred to the applicant’s extensive history of working
successfully with children. The applicant was employed for approximately eight years undertaking nanny work, which required
police checks and there had been no complaints received by the Dial a Nanny agency in relation to the applicant, or from any
other employer or family during this period. Accordingly there was no breach of any warranty implied or express in relation to
the applicant’s suitability for the work for which he was employed.

30 Following that response Mr Peter Browne, the respondent’s Director General at the time wrote to the applicant on 11 April
2001 stating that he had considered the matters raised in the applicant’s correspondence of 30 March 2001 and had formed the
view that he should conduct an inquiry into the applicant’s behaviour. This would assist him in determining the issues and
outcomes in relation to the allegations concerning the applicant. The letter stated that the applicant would be provided with an
opportunity to furnish a further explanation in relation to these matters in the course of the inquiry.

31 A letter was sent to the applicant by Mr Ron Mance, the respondent’s Acting Director General on 26 November
2001 reiterating the allegations outlined in the respondent’s correspondence of 19 February 2001, and the allegation that the
applicant breached his implied warranty of skill outlined in the letter dated 7 March 2001 from Mr Ryan, Acting Director of
Workplace Relations. The letter from Mr Mance stated that he had received a report compiled by Mr Malcolm Evans of Gold
Security Group, the organisation appointed to undertake an investigation into the applicant’s conduct. Mr Mance stated that
despite the applicant being given a number of opportunities to put his side of the story to the investigator he had repeatedly
declined those opportunities. He stated that the findings of the investigator in relation to the four allegations put to the
applicant in the letter from Mr Cloghan dated 19 February 2001 were such that there was sufficient evidence to sustain the
allegations against the applicant. These findings allowed the respondent to draw particular conclusions regarding his implied
warranty of skill, and suitability and competence for employment as an Education Assistant.

32 Three further allegations concerning the applicant were outlined in this letter. It was alleged that—
“6. During the period August to October 2000, you engaged in inappropriate and over-familiar behaviour towards

“M”, a 6 year old student at [the] School, in that you—
a. Touched her by putting your arms around her and holding her hand;
b. Actively sought her out at recess and lunchtimes; and
c. Gave the child a card on her birthday and, on at least one occasion, gave her money.
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7. During the period August to November 2000, you engaged in inappropriate and over-familiar behaviour
towards “F”, a 6 year old student at [the] School, in that you—
a. Gave the child a card; and
b. On at least one occasion, gave her a gift of 5 pairs of socks.

8. On Wednesday 9 May 2001, you had a conversation at District Office with Ms “N”, a teacher visiting from
[the] School, during which the student “F”, who was in her class, was discussed and later that day you gave to
Ms “N” a card in an envelope addressed to “F” with the request that it be forwarded to her, and stated words to
the effect that “you usually gave any girl you were buying a present for a ‘knicker and bra’ set”.”

33 Mr Mance acknowledged that with the exception of the matters outlined in point six that led to the Principal of the School
counselling the applicant about inappropriate touching and over-familiarity with students, these issues had not been formally
raised previously with the applicant. In light of that and prior to a final determination being made, the applicant was given a
final opportunity to comment on any of the matters raised. The applicant was given ten working days from the close of
business from the date of receipt of this letter.

34 On 3 December 2001 Gibson and Gibson responded to Mr Mance on behalf of the applicant. In relation to the allegations one
to five raised in Mr Mance’s correspondence of 26 November 2001, the applicant relied on the detailed submissions already
given to Mr Ryan in the letter dated 30 March 2001, a copy of which was attached to the letter. In relation to allegations six,
seven and eight a detailed response was given in relation to each of those allegations.

35 A further letter was sent by Gibson and Gibson to Mr Mance dated 11 December 2001 confirming that the applicant had not
received a copy of the Gold Security Group Report (“the Report”) (Exhibit R1). Two references were attached to the letter
from Gibson and Gibson, which were provided by teachers with whom the applicant had worked at the School. These
references attested to the applicant’s professionalism, his excellent rapport with students and staff, and his enthusiasm and
dedication to his job.

36 On 31 December 2001, Mr Paul Albert, the respondent’s Director General wrote to the applicant advising him that the Report
was not going to be made available to the applicant at that time. It was Mr Albert’s view that previous correspondence had
already been provided to the applicant with sufficient detail on the matters under investigation to enable the applicant to
respond. The letter confirmed that the applicant had refused to meet with the investigator. He stated that the investigation
undertaken into the applicant was adequate and fully and properly conducted. Mr Albert stated that he had not given any
consideration to the additional matters numbered six through eight that had been put to the applicant in the respondent’s letter
of 26 November 2001. The applicant was invited to provide any further material considered relevant to these matters within ten
working days from receipt of this letter. Mr Albert also stated that in the absence of any further submissions from the applicant
he will determine the matter from the material currently before him, and that it was his provisional decision that the applicant’s
employment with the respondent should be terminated.

37 On 18 January 2002 Gibson and Gibson responded to Mr Albert’s letter on behalf of the applicant. It was noted that the
respondent had declined to provide a copy of the Report to the applicant. It was pointed out that it was the applicant’s view that
he had been denied natural justice and procedural fairness in that the evidence collected by the independent investigator had
not been put to the applicant to enable him to respond. The letter requested information about the basis upon which the
investigator had determined that the applicant had breached his implied warranty of skill, suitability and competence to
perform his work. This information was necessary as the applicant had consistently denied that he had engaged in any
inappropriate behaviour set out in previous correspondence from the respondent. The letter reminded Mr Albert that the
applicant had made two substantive submissions previously in relation to the allegations raised against him. The applicant
categorically denied that his interaction with students was in any way inappropriate. Further, Gibson and Gibson advised that
they were instructed that if the applicant’s contract of employment was terminated then they would pursue the matter further.

38 In response Mr Albert wrote to the applicant on 4 February 2002. Mr Albert stated that having considered the applicant’s
response, and given that the expiration of the applicant’s current end-dated contract was at the close of business on Wednesday
30 January 2002, he would endorse the applicant’s employment record as being “Not Suitable for Re-Employment Without
Prior Reference to the Manager, Industrial Relations”. Additionally, the letter stated he proposed to put the applicant’s name on
as a Category 1 entry on the National Screening Database (“the NSD”). The status categories of the NSD are outlined in
Exhibit A7. He stated an entry of this nature means that the applicant is a person “who has been dismissed as a result of formal
disciplinary action in relation to improper conduct of a sexual nature with a student or child, and who will not be re-
employed”.

39 Gibson and Gibson responded to Mr Albert on the applicant’s behalf on 12 February 2002 referring to a telephone
conversation between Ms Yvonne Henderson and Mr David Newman, the respondent’s Senior Industrial Officer. It was
alleged that during this conversation Mr Newman stated that he was of the view that the applicant was subject to a contract of
employment which terminated at the conclusion of the school term in December 2001. It was pointed out by Gibson and
Gibson that this was contrary to what was stated in Mr Albert’s letter dated 31 December 2001.

40 Meanwhile the applicant reported for work at the District Office on 4 February 2002. He was advised by District Office
personnel that no information had been received from the respondent’s head office in relation to his employment. The
applicant reiterated that he was ready, willing and able to work but was told by a District Office representative that he should
go home and await advice from the respondent.

41 On 20 February 2002 a letter was sent to the applicant by Mr John Ayling, the respondent’s Manager, Industrial Relations. Mr
Ayling again advised the applicant that at that point he did not believe it was appropriate to release the Report. Mr Ayling
advised the applicant that the contract of employment between the applicant and the respondent had ceased as at 21 December
2001. He also stated that there were obligations upon the respondent that continued after the applicant’s contract of
employment concluded, including the applicant’s entitlement to accrued annual leave. The letter went on to state that on this
basis there continued to be a relationship between the applicant and the respondent until the applicant’s annual leave payments
were exhausted on 31 January 2002. Mr Ayling further stated the applicant had no entitlement or expectation of any prospect
of ongoing work with the respondent and he should not attempt to report to the District Office, or any school or central office
under the guise of reporting for duty. Mr Ayling further stated—

   “Notwithstanding the above, the Department has sought to minimise any misunderstanding of its position on this matter by
clearly advising in correspondence dated 4 February 2002  that it considers Mr “I” to have been dismissed on the grounds of
misconduct.”

42 The applicant gave evidence that whilst he was employed by the respondent he did not receive any written confirmation of his
contract of employment. Further, the applicant stated that he understood that his contract of employment would roll over and
continue until “E” completed primary school, as long as the position of “E”’s Education Assistant continued.
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43 The applicant states that he has been devastated by the events surrounding the respondent revisiting the 1999 District Court
case in which he was involved. He understood that given the jury’s decision had been overturned on appeal, this issue had been
dealt with and was over. He stated that being sent to the District Office was tantamount to a punishment. Whilst there he
undertook menial tasks which he was not keen to undertake. He was not able to tell a number of his friends what was
happening and he missed the day to day contact with the children in the Education Support Unit at the School.

44 The applicant stated that since he was terminated he has undertaken a variety of jobs including gardening, baby sitting, truck
driving and working in out of school care centres on a casual basis. He has obtained some of this employment through an
employment agency. He confirmed that he has not sustained any economic loss in relation to his weekly earnings since being
terminated by the respondent.

45 Under cross examination the applicant confirmed that subsequent to commencing employment with the respondent in the year
2000, the School Registrar advised him that his position would be formally advertised for the year 2001. He was not supplied
with any documentation in relation to this job. He assumed that his contract of employment would be ongoing, renewable on a
yearly basis. The applicant understood that he received payment for annual leave subsequent to school finishing in December
because his pay had been averaged over a whole year through to January. This was confirmed in one of the applicant’s pay
slips demonstrating that the applicant was paid annual leave entitlements up until the end of January 2002 (Exhibit R2).

46 The applicant confirmed the letter dated 30 March 2001, sent to the respondent on his behalf by Gibson and Gibson, was
incorrect as to the events of the Friday and Saturday evening of the weekend in February 1997 when he baby sat the “J”
children. He confirmed that the correspondence reversed the events of Friday and Saturday evening. It was put to the applicant
that he was aware that he was to care for “G” prior to the Friday afternoon in line with the transcript of the District Court
Proceedings (Exhibit R1 Appendix vi pages 53 and 54). The applicant stated that he could not recall exactly which day he
spoke about caring for “G” but he assumed it was the Friday evening of the weekend in question because he had gone home
that evening specifically to collect “G”’s clothes prior to baby sitting her. He stated that this would not have occurred if the
arrangement was in place prior to Friday afternoon. The applicant confirmed, as recorded in the transcript of the District Court
Proceedings, that he could possibly have kissed some of the children on the mouth when he babysat them on the weekend in
February 1997 even though this was not his intention (Exhibit R1 Appendix vi pages 60 to 62).

47 The applicant called Ms “O” to give evidence. Ms “O” ran the Dial a Nanny employment agency when the applicant sought
work with that agency. As the applicant was a male she ran substantial checks on his background and obtained detailed
references in relation to his employment history. The applicant had to also obtain a police clearance. As a result of these checks
she was happy to employ the applicant. Feedback on the applicant’s performance whilst undertaking this work was particularly
favourable. She confirmed that she had assigned the applicant to undertake baby sitting work with the “J” family in the North
West in 1994 and she received information that Mr and Ms “J” and the children were happy with the applicant. Subsequent to
the applicant returning to Perth Ms “O” employed him in a number of positions involving both long and short term baby
sitting, both live-in and day-sits. She received no complaints about the applicant at any stage. There were a number of repeat
requests for his services and she understood from positive feedback she received from her clients that the applicant was
successful in dealing with their children. Ms “O” confirmed that it was not the normal practice for the applicant to baby sit
children at his house.

48 Ms “K” gave evidence. She worked with the applicant in June 1991 when they were both employed in the child care centre
attached to a suburban TAFE. During the period they worked together at this centre there were no problems raised in relation
to the applicant undertaking his duties. Ms “K” stated the applicant was very good with the children. He undertook the full
range of child care duties and there were there no complaints about the applicant’s behaviour. As a result of working together
Ms “K” became a personal friend of the applicant and he occasionally looked after her boys when they were teenagers.

49 Ms “K” later opened up the Centre. She was in charge of this centre for four years and employed the applicant to work with her
prior to the incident in February 1997 involving “G” requiring respite care. Ms “K” gave evidence that “G” was a difficult
child and at late notice on the Friday evening of the weekend in question “G”’s mother requested urgent respite care for her.
Ms “K” asked the Department of Community Services for assistance, but they were unable to help given the short notice. The
applicant was asked by “G”’s mother if he would take “G” for the weekend. He agreed to as he got on well with her. It was Ms
“K”’s evidence that “G”’s mother was grateful that she was able to have a break over this weekend.

50 Ms “K” has found the applicant to be trustworthy and reliable at all times. Occasionally he was left in charge of the Centre
when she was away. Ms “K” confirmed that when the applicant worked at the Centre, he worked with children aged 2 to
12 years and he ran the out of school care centre.

51 Ms “P” gave evidence on behalf of the applicant. She has taught in schools for seven years. This included working in an
Education Support Unit for one and a half years. In February 2000 she tandem taught Years 3 and 4 at the School. She met the
applicant in August 2000 when “E” enrolled at the School and the applicant was appointed as her assistant. As part of his
duties the applicant provided support in the Education Support Unit classroom and assisted the teachers in addition to assisting
with “E”. Ms “P” confirmed the applicant spent time with “E” at recess and lunch time and encouraged other children to mix
with “E”. The applicant assisted in making “E” happier than she was when she first started at the school and enabled her to fit
in with other children. He encouraged other children to interact with “E”. Ms “P” gave evidence that since the applicant left
working with “E” she has been allocated a new assistant and “E”’s behaviour has deteriorated.

52 Ms “P” was asked about a girl called “M” who was in “E”’s class. She described “M” as an immature and shy girl who
frequently played with “E”. In her view “M” had a good rapport with the applicant and “E” and was very happy to be in their
presence. She stated that at the sports carnival held at the end of 2000 she was at school that day and did not observe the
applicant doing anything unusual. She claimed that it was not uncommon in the Education Support Unit for teachers and
education assistants to hold a child’s hand.

53 She stated that after the applicant left the School staff were directed not to hold the hands of the children and to limit physical
contact with them. She stated many staff ignored this as in Education Support Units this directive was very difficult to follow
given the nature of the children in these units.

54 Ms “P” was asked about a girl called “F”. She described “F” as being similar to “M”. She was a quiet girl, who had a weak
personality and was introverted. She stated that she benefited from interaction with the applicant and mixed regularly with the
applicant as she was part of “E”’s group of friends.

55 Ms “P” confirmed that she wrote a reference for the applicant subsequent to him leaving the School. She also stated that on or
about 25 June 2001 she was warned by the Principal of the School not to become involved in the respondent’s investigation
into the applicant.

56 Mr David Newman gave evidence for the respondent. He has been employed as the respondent’s Senior Industrial Officer for
18 months. He was aware the applicant was appointed to the School in the years 2000 and 2001. Mr Newman confirmed that
the applicant was initially appointed to the School on the basis of a 0.5 allocation under a contract of employment which
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expired at the end of the year 2001 (Exhibit R4). This allocation of 0.5 was based on a funding arrangement that was subject to
an annual review and subject to the child remaining at the school. He confirmed that an advertisement was placed in the
respondent’s magazine “School Matters” for an Education Assistant for “E” at the School in November 2000 (Exhibit R5).

57 Mr Newman confirmed that a letter dated 4 February 2002 from the respondent to the applicant referred to the respondent’s
intention to place the applicant as a Category 1 entry on the NSD relating to sex offences against children. He explained that
only three of the respondent’s employees have access to this database. He confirmed that the applicant currently does not have
an entry on the database because of the dispute about his termination. He stated that no final decision on the entry onto the
NSD has been made as yet but he confirmed that it is the respondent’s current view that the applicant would not be put on to
the database as a Category 1 entry. Mr Newman confirmed that the applicant would not be entered onto Category 1 but it was
still open for the applicant’s name to be entered onto that database under a different category. Mr Newman confirmed that
Category 3 of the NDS could apply to the applicant. Mr Newman was asked if it was possible for the respondent to employ a
person who was listed on that data base. He said it is possible but this would be up to a screening committee to make that
determination.

58 Mr Newman confirmed that the applicant’s current status with the respondent is that his file has been stamped that he is not to
be re-employed without reference to the respondent’s Manager of Industrial Relations. It was his understanding that this means
that there was a possibility that the applicant could still be employed by the respondent.

59 Under cross examination Mr Newman confirmed that the applicant was not supplied with written confirmation of his contract
of employment as none was generated. He also confirmed that he was not able to discover any commencement letter that was
sent to the applicant even though there was a commencement advice on the applicant’s personal file (Exhibit A6).

60 Mr Newman confirmed that he provided instructions to the Gold Security Group investigator to complete a report into the
applicant. It was put to Mr Newman that under the heading “Investigation Brief” of the Report, on page one, in paragraph two,
the applicant’s employment is referred to as being permanent. Mr Newman stated that this reference to the applicant being
permanently employed was incorrect. Mr Newman stated that in his view the applicant’s contract of employment came to an
end through the effluxion of time as the applicant’s job was only funded until 20 December 2001.

61 It was put to Mr Newman that the letter from the respondent to the applicant dated 4 February 2002 confirmed that the
applicant had been dismissed and that his contract of employment had not come to an end through the effluxion of time. Mr
Newman stated that in hindsight this was incorrect given that the applicant was on a fixed term contract. He was of the view
that when the letter was drawn up the respondent did not check to confirm the nature of the applicant’s contract of
employment. Mr Newman stated that the letter from Mr Albert dated 31 December 2001 referred only to an intention to
dismiss the applicant and a dismissal did not eventuate because the applicant was on a fixed term contract with ended on
21 December 2001. The only ongoing issue that remained between the applicant and the respondent was the payment of annual
leave which was correctly paid up until the end of January 2002, pursuant to the applicant’s contract of employment with the
respondent.

62 Mr Newman confirmed that the applicant was not given any written warnings in relation to his performance and behaviour
whilst he was employed by the respondent and that no penalty had been imposed on the applicant as a result of his
performance or behaviour.

Court Proceedings in 1999 in relation to the Applicant
63 The applicant faced four charges of indecent dealing relating to the six year old “J” twins, whilst the children were in the

applicant’s care on the weekend of 21 to 23 February 1997. A preliminary hearing was held on 12 August 1997 and the
Magistrate found that the applicant had a case to answer in relation to the charges. Subsequently the prosecution dropped two
of the charges against the applicant. The applicant was tried before a jury in the District Court on 12 and 13 February 1999.
The applicant was convicted on two counts of indecent dealing in relation to one of the twins. As a result of his conviction the
applicant was sentenced to an 18 month community based order on each count to be served concurrently. In addition there was
a requirement that the applicant complete 100 hours of unpaid community work.

64 The applicant lodged an appeal which went before the Court of Criminal Appeal (“the CCA”) on 11 May 1999. The appeal
was upheld on two grounds.

65 The CCA found that the presiding Judge misdirected the jury that an inference could be drawn from the evidence regarding the
non-payment of baby sitting services to the applicant for the weekend in February 1997 and in relation to the applicant giving
toys to the “J” children at the end of the weekend. The CCA found that the learned trial Judge erroneously directed the jury
that certain evidence was capable of supporting the prosecution’s case when that evidence was entirely neutral. The CCA
found that it was not open for the prosecution to argue that the gift of toys to the children and the omission to charge the
children’s mother for baby sitting on the weekend in question supported the prosecution’s case. The CCA found that any
inference to this effect was entirely speculative and not based on the evidence and that there were other inferences reasonably
available that were consistent with innocence. Further, it was not suggested to the appellant (applicant) in cross examination
that his testimony as to why he gave the toys to the children was false and it was not put to him that he had agreed not to
charge baby sitting fees because he had committed the offences in question. The CCA found that in such circumstances it
would be unfair to put to the jury that the appellant’s actions in these respects implicated him in the commission of the
offences.

66 The appeal was also allowed on the ground that the presiding Judge erred in ascertaining that the twin who gave evidence in
relation to the charges was competent to give evidence under s.106B of the Evidence Act 1906. This section requires a Judge to
determine that a child is capable of giving evidence under oath. It was found that the learned trial Judge did not make sufficient
enquiry before forming an opinion, pursuant to s.106B of the Evidence Act 1906, that the complainant (a child under the age of
12 years) was competent to take the oath. The CCA held that the inquiry undertaken by the learned Judge in this particular case
did not follow the normal procedures which should have been followed in relation to ascertaining competency to give
evidence. The Judge asked a series of leading questions which in the opinion of the CCA did not enable His Honour to
determine with any reliability whether the twin was competent to give evidence under oath. The CCA stated that the
seriousness and importance of the decision required under s.106B of the Evidence Act 1906 demands more than that. The
reaction and response evoked from the child to questions of the kind given would be an unreliable guide to competency. The
CCA held that the questions that should be asked should be of a kind that requires the child to answer other than replying “yes”
or “no”. Replies that fall into the latter category do not reveal whether the child has the required understanding of the matters
referred to in s.106B(2) of the Evidence Act 1906. On this basis the CCA ruled that the enquiry undertaken by the Judge was
inadequate. It was the view of the CCA that the Judge could not have been in a position to determine that the child understood
that the giving of evidence was a serious matter and that she had an obligation to tell the truth that was over and above the
ordinary duty to tell the truth.

67 The appeal was allowed and a retrial ordered.
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68 The Commission was urged by counsel for the respondent to accept that the appeal was successful on technical grounds only,
and as the appeal grounds were technical in nature and did not go to the substance of the allegations the Commission should
disregard the outcome of the appeal. The Commission was asked to accept the jury’s finding that the applicant was guilty,
beyond reasonable doubt, of two counts of indecent dealing with one of the twins, notwithstanding the applicant’s successful
appeal.

69 I do not accept this submission. In my view, I do not agree that the applicant’s appeal was successful on technicalities which
would have had little, if any, impact on how the jury arrived at its decision. The capacity to give evidence, even for a young
person, is a critical element in relation to the giving of evidence, particularly evidence given in a case of this nature. Further,
the jury may well have been swayed in its decision by the way in which potentially corroborating evidence against the
applicant’s case was referred to by the trial Judge. In addition the Department of Public Prosecutions (“the DPP”) did not order
a retrial and no reason was given for the DPP arriving at this decision.

70 I am of the view that given the applicant has not been convicted of any offence in relation to the original charges against him,
and given the success of the applicant’s appeal against his convictions and no retrial having taken place, the jury’s decision at
first instance should therefore be accorded little if any weight.

Submissions
71 The applicant submitted that there is jurisdiction for the Commission to deal with this matter as the applicant had an ongoing

expectation of work, subject to satisfactory performance, at least until “E” finished primary school. Further, a position as “E”’s
assistant is still current at the School. The applicant maintains that there was no reason for his termination and he was denied
nature justice in relation to the procedure adopted by the respondent to terminate the applicant.

72 The applicant has been working with children since 1987. He has an excellent work history covering over 15 years of
employment in this area. During this period the applicant has cared for hundreds of children ranging from babies through to
teenagers many of whom have special needs and come from different cultural and ethnic backgrounds.

73 There were no complaints about the applicant’s performance and behaviour during this period and this is demonstrated by the
numerous references tendered (Exhibit A1). The applicant has a special rapport with children which is particularly difficult
given that he is a male in a female dominated, child centred industry. He has undertaken substantial training in relation to
caring for children. Further, evidence was given during the hearing as to the applicant’s exemplary character.

74 At all times the applicant has emphatically denied placing his tongue in the mouths of either twin during the weekend of 21 to
23 February 1997. Further, the applicant has no criminal record in relation to this matter.

75 With respect to the four allegations on which the respondent relies to effect the termination of the applicant the following is
said—

(1) In relation to the allegation of having five children on a weekend, the applicant states that even though the
applicant looked after five children this does not constitute misconduct. Five children were present at the
applicant’s house at the one time over a weekend because an additional child, “G”, required urgent respite care
and the applicant only agreed to undertake care of “G” late on the Friday afternoon before the weekend in
question. Both families involved were happy with this arrangement when they were told all of the children
would be together on that particular weekend.

(2) In relation to the second allegation that the applicant was sleeping alone with one of the twins in his bed on
Friday and Saturday evening, the applicant states that the evidence given in this matter is consistent with the
transcript of the proceedings before the District Court. At no stage did the applicant sleep with one of the twins
on Friday evening and that is confirmed in the Court transcript. In regard to the incident on the Saturday
evening where the applicant fell asleep whilst talking to one of the girls when trying to get her to sleep, the
applicant conceded that this had occurred but as soon as he woke up he put her in her own bed.

(3) With respect to the third allegation that the applicant was wearing boxer shorts when one of the twins was
sitting on his lap and the applicant kissed her with his tongue in her mouth, the applicant’s evidence recorded on
the transcript of the District Court proceedings demonstrates that this did not occur. However, the applicant did
agree that he was wearing boxer shorts on the Saturday evening of the weekend in question, and could have
been wearing a T-shirt as well.

(4) With respect to the fourth allegation of kissing the twin with his tongue in her mouth, the applicant has at all
stages vehemently denied that this occurred.

76 The applicant argues that the respondent should not have formed the view that the applicant had misconducted himself in
relation to these matters. With respect to the original conviction being quashed on appeal, the applicant argues that the nature
of the appeal and the grounds on which the appeal was granted seriously brings into question the way in which the jury reached
its verdict. The applicant argues that on the basis that the DPP determined not to proceed with a retrial after the appeal was
granted then that is the end of the matter. Further it would be double jeopardy for the applicant if he was retried on the basis of
allegations for which he has since been found not guilty on appeal. The applicant argues that it is inappropriate for the
respondent to rely on the jury’s verdict in relation to the 1999 District Court case which the respondent conceded formed the
basis of the respondent’s view that the applicant had misconducted himself.

77 In relation to the investigation undertaken by the respondent, the applicant argues that the Report was incomplete and records
of interviews should have been made available to the applicant. As this did not occur the applicant was denied natural justice.
There was no investigation of the applicant’s exemplary work history nor were teachers who worked closely with the applicant
interviewed in relation to the applicant’s behaviour. Thus the investigation was not balanced. The applicant argued that the
Report was selective in terms of the evidence on which it relied. Key issues were left out of the Report and it was written in
such a way as to present a particular point of view which was against the interests of the applicant. Further, the Report was not
conducted or written in an impartial manner. References were made in the Report to allegations in relation to the applicant’s
behaviour subsequent to the District Court proceedings. In the event, these additional allegations were not relied upon by the
respondent in these proceedings. There were a number of inconsistencies in relation to the investigation and what was
presented in the Report. The language used in the Report was emotive in parts. In summary the applicant argues that the Report
was speculative and sensational. It lacked proper process and covered issues that were not relevant. Many of the assertions
were not substantiated. It did not include copies of the transcript of the evidence given by the twins at the District Court trial.
On this basis the Report did not constitute a full independent investigation. Further, even though the applicant was given an
opportunity to respond to the initial allegations against him there was no opportunity to respond properly to the subsequent
allegations that were made against him.

78 On the issue of the applicant’s contract of employment the applicant argues that the applicant’s position was to be ongoing. It
was the applicant’s understanding that his position would continue to roll over on an annual basis as long as funding for the
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position as “E”’s assistant continued. Correspondence from the respondent to the applicant from the end of December
2001 through to 20 February 2002 confirms an ongoing contractual arrangement which was capable of being terminated.
Therefore this points to the applicant not being on a fixed term contract finishing on 21 December 2001.

79 The applicant argues that if the applicant was entered on the NSD for child sex offenders this could have a substantial
deleterious impact on the applicant’s future employment prospects. It was argued that in the industry in which the applicant
works, particularly being a male, reputation is everything. Prior to the 1999 District Court case being raised the applicant had
an ongoing expectation of work with the respondent. Entry onto the NSC will impact significantly on the applicant’s future
opportunities in his chosen area of employment. Further, he has suffered humiliation by being removed from the children with
whom he loved working, when he was sent to the District Office.

80 The applicant strongly argues that he should be reinstated given he has not misconducted himself and given that he had an
expectation of ongoing work. Thus, reinstatement is appropriate in the circumstances. It was argued by the applicant that as the
respondent employs thousands of employees there is sufficient scope for the respondent to reinstate the applicant.

81 The respondent argues that there is no jurisdiction for the Commission to deal with this matter as the applicant was on a fixed
term contract which expired due to the effluxion of time on 21 December 2001. In the alternative the respondent argues that if
jurisdiction is found the respondent was entitled to bring the applicant’s contract of employment to an end because there was
sufficient reason to terminate the applicant due to the applicant misconducting himself. Further, a proper process was followed
by the respondent in arriving at this view.

82 The respondent maintains that the applicant was employed on a fixed term contract for one year and this is confirmed by
Exhibits R4, R5 and A6. The respondent argues that the Report was incorrect in stating that the applicant’s employment was
permanent, and that annual leave was paid to the applicant after termination in the normal way, notwithstanding the fact that
his contract of employment had ceased on 21 December 2001. Even though correspondence from the respondent from
December 2001 through to February 2002 refers to the applicant being terminated, the respondent says that this was a mistake
as the employment relationship with the applicant ceased on 21 December 2001.

83 With respect to the applicant’s termination the respondent argues that the applicant had breached his implied warranty to the
respondent by not possessing the required skills and competence to undertake his work. This breach occurred because of the
applicant’s past misconduct. This was particularly so because the applicant was in a position where he was working with
vulnerable children where a higher than usual duty of care is necessary. The respondent argued that where an employer
reasonably believes an employee has engaged in conduct which calls into question the employee’s trustworthiness around
children, the employer is entitled, if not compelled, to terminate that person’s employment. In the circumstances it was argued
that it is not appropriate for the Commission to revisit the issues in relation to this matter but to assess whether or not a
reasonable person acting on the information which it had would have made the decision that the respondent did.

84 It was argued that the acts that the applicant had been found guilty of by the jury constituted misconduct thus breaching the
applicant’s implied warranty to the respondent. As the applicant had been found by a jury to have twice inserted his tongue
into the mouth of a child, constituting indecent dealing, this was sufficient for the applicant to have misconducted himself. The
respondent had a reasonable belief from the transcript of the 1999 District Court proceedings and the jury’s decision that
misconduct had occurred. Even though an appeal against the applicant’s original conviction was upheld, it was upheld on
technical issues regarding the way in which evidence was given and because of the Judge summing up inappropriately. These
technicalities did not overcome the original views of the jury in finding the applicant guilty. Thus, in relation to the allegation
that the applicant twice placed his tongue in the mouth of one of the girls, there were reasonable grounds for the respondent to
form the view that the applicant had engaged in this conduct. The applicant’s behaviour in relation to this matter was not
beyond reproach, therefore it was appropriate for the respondent to terminate the applicant’s contract of employment.

85 In relation to the procedures adopted by the respondent in undertaking an investigation into the applicant’s behaviour the
respondent argues that the investigation was independent and the applicant was given both time and opportunity to respond to
the Report and to the allegations raised by the respondent.

86 In closing, the respondent confirmed that the issue the respondent relied on to effect the applicant’s termination related to the
incidents which the applicant was convicted of in relation to the weekend in February 1997. The respondent argued that the
applicant’s termination was capable of being effected given the evidence before the jury at first instance, and the jury’s
decision in finding the applicant guilty. The other two allegations put to the applicant in Mr Cloghan’s letter dated 19 February
2001 were by way of background in support of these two main allegations against the applicant and were taken into account by
the respondent in forming the view that the applicant had misconducted himself.

87 The respondent further argues that reinstatement is inappropriate given the nature of the issues in contention between the
applicant and the respondent.

Findings and Conclusions
Credibility

88 I carefully observed the applicant whilst he gave evidence. He gave all of his evidence in a clear and considered manner, and
he was able to give a comprehensive and consistent account of events which occurred approximately four years ago. In my
view the applicant gave his evidence honestly and to the best of his recollection. His evidence was not broken down during
cross examination. On this basis I accept the applicant’s evidence.

89 I also accept the evidence given by the other witnesses who appeared in these proceedings. They gave their evidence in a
straightforward and considered manner and I have no reason to doubt the evidence which they gave.

   Jurisdiction
90 The respondent argues that the Commission does not have jurisdiction to deal with this application as the applicant was

employed on a fixed term contract which expired on 20 December 2001.
91 On the evidence given in these proceedings and based on my comments in relation to witness credibility I make the following

findings in relation to the applicant’s contract of employment.
92 The applicant gave evidence about his employment with the respondent. Whilst the applicant was working at the Centre, he

was working with a child called “E” who has spina bifida and is wheel chair bound. In August 2000 her mother put the
applicant’s name forward to be her assistant when she enrolled at the School. He was interviewed for this temporary position
by the school’s Principal. He provided the names of referees to the Principal, and the applicant was appointed to be “E”’s
assistant in late August 2000 to work on a 0.5 basis covering three hours per day, five days a week.

93 In November 2000 the applicant was told that his existing Education Assistant’s position with “E” would be available in the
following year and he formally applied for this position. He was interviewed by a panel which included the Principal of the
School, “E”’s mother and one other teacher. He provided a police clearance and gave detailed information about his work
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experience with children. The applicant was successful in obtaining this position however the respondent never confirmed in
writing the specifics of the applicant’s contract of employment.

94 The position was advertised on 1 November 2000 in the respondent’s School Matters newspaper and this advertisement
confirms that the position of “E”’s assistant was for an initial appointment from 5 February 2001 through to 20 December
2001 (Exhibit R5). I accept that this position was subject to ongoing funding and “E” remaining at the School. This is
confirmed by Exhibit R4.

95 It is my view that the applicant’s employment with the respondent would have continued beyond December 2001 had the
applicant not been removed from his position as “E”’s assistant in February 2001. I have formed this view based on a
substantial amount of evidence given in these proceedings pointing to the applicant having the probability of an ongoing
contract of employment with the respondent beyond December 2001.

96 I accept the applicant’s evidence that he understood that his contract of employment to be “E”’s assistant would be ongoing
and last, subject to satisfactory performance, as long as “E” remained as a student of the School and the position continued,
even though the applicant’s initial contract of employment was tied to funding initially approved until 20 December 2001.

97 In my view both the respondent and the applicant had an expectation, subject to satisfactory performance, that the applicant
would continue in his position at the School whilst funding for “E”’s assistant position continued and she remained enrolled at
the school. Page 1 of the Report (Exhibit R1) refers to the applicant’s contract of employment being permanent. Mr Newman
gave evidence that he understood this information was given to the Report’s Investigator by the Principal of the School. It is
clear that at the time of the hearing “E” remains at the School and has a person to assist her. Ms “P”’s evidence confirms this.
Had the applicant not been stood aside and investigated by the respondent and told in February 2002 that the respondent was
no longer going to employ the applicant it is my view that he would have had ongoing work as “E”’s assistant after December
2001.

98 This view is also supported by the way the applicant was dealt with by the respondent when he was offered employment for
2001. It was common ground that the respondent did not provide the applicant with written confirmation that his contract of
employment was to finish on 20 December 2001 when he was formally employed to be “E”’s assistant in November 2000. The
issue of the applicant having a fixed term contract through to December 2001 was never made clear to the applicant. The
applicant gave evidence that when he was interviewed for his position in November 2000 he was not advised that his contract
of employment would expire in December 2001. It is my view that the respondent has belatedly sought to rely on the
applicant’s end-dated contract to support its contention that the applicant should no longer be employed by the respondent.
There are at least three letters written by the respondent to the applicant towards the end of 2001 and in early 2002 which
confirm the respondent’s understanding that the applicant’s contract of employment would be ongoing. Mr Albert’s letter to
the applicant dated 4 February 2002 stated that the applicant was being terminated for misconduct. Further, the respondent
later sought to clarify this in a letter from Mr Ayling dated 20 February 2002 whereby he belatedly stated to the applicant that
he did not have an ongoing contract of employment, however the applicant was still considered to have been terminated for
misconduct notwithstanding his contract of employment ending on 20 December 2002.

99 I believe given my findings in relation to the applicant’s termination that there was no impediment to the applicant remaining
as an employee of the respondent after December 2001. Thus, it is my view that if the applicant was not unfairly terminated the
applicant would have remained as an employee of the respondent after December 2001. It was common ground the applicant
was not given any warnings about his performance whilst he was employed by the respondent. I note there are a number of
allegations made about the applicant in the Report which are alleged to have occurred in relation to issues at the School
towards the end of the year 2000. As the applicant never received any warnings in relation to his conduct concerning these
matters and as many of these accusations on the surface appear to be minor, it is my view they should not be taken into account
when assessing whether or not it would have been appropriate for the applicant to have remained as “E”’s assistant and thus an
employee of the respondent after December 2001.

100 Given that ongoing funding for an Education Assistant position for “E” was in place for the year 2002, and given that “E”
remained at the School after December 2001, it is my view that if the applicant had not been removed from his position at the
School in February 2001 and had not been subsequently terminated by the respondent, then the applicant would have continued
in his role as “E”’s assistant at the School and would have remained employed by the respondent subsequent to December
2001.

101 As it is my view that the applicant’s contract of employment would have continued subsequent to December 2001, there is
jurisdiction for the applicant’s unfair dismissal claim to be heard.

102 When the applicant was terminated he was dismissed for misconduct.
103 The question of whether a person is guilty of misconduct justifying summary dismissal is essentially a question of fact and

degree and the onus is on the employer to justify the dismissal. (See: Robe River Iron Associates v Construction, Mining,
Energy, Timberyards, Sawmills and Woodworkers Union of Australia – Western Australian Branch & Ors (1995) 75 WAIG
813 at 819). In most cases the employee should be given an opportunity to defend allegations made against them. In Bi-Lo Pty
Ltd v Hooper (1992) 53 IR 224 at page 229 the Full Bench of the South Australian Commission observed—

“Where the dismissal is based upon the alleged misconduct of the employee, the employer will satisfy the evidentiary
onus which is cast upon it if it demonstrates that insofar as was within its power, before dismissing the employee, it
conducted as full and extensive investigation into all of the relevant matters surrounding the alleged misconduct as was
reasonable in the circumstances; it gave the employee every reasonable opportunity and sufficient time to answer all
allegations and respond thereto; and that having done those things the employer honestly and genuinely believed and had
reasonable grounds for believing on the information available at that time that the employee was guilty of the misconduct
alleged; and that, taking into account any mitigating circumstances either associated with the misconduct or the
employee’s work record, such misconduct justified dismissal. A failure to satisfactorily establish any of those matters will
probably render the dismissal harsh, unjust or unreasonable.”

104 On the facts as I find them I am satisfied, at least on balance, the respondent has not demonstrated that the applicant was guilty
of misconduct justifying summary dismissal. Further, I am satisfied that the applicant was treated unfairly and harshly because
he was not given sufficient opportunity to defend himself against the allegations relied upon to effect his termination. It is also
my view that the respondent did not conduct an appropriate investigation into the applicant’s conduct which led to his
termination. He was not afforded “a fair go all round” (see Undercliffe Nursing Home v Federated Miscellaneous Workers’
Union of Australia, Hospital, Service and Miscellaneous, WA Branch (1985) 65 WAIG 385).

105 I find that the applicant has been successfully employed in the child care industry for over 15 years. During the time that the
applicant has been employed in this industry there have been no complaints about his performance or behaviour. I find that the
applicant’s success in relation to undertaking child care and nanny work is supported by a number of the documents contained
in Exhibit A1. I also find that the applicant has undertaken a number of training courses to assist him in undertaking work in
the child care industry.



344 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 83 W.A.I.G.

106 I find the applicant successfully looked after the “J” children in a Northwest town as their full-time carer for ten days in 1994,
after he was recommended to this position by Dial a Nanny. The applicant also gave evidence that he baby sat the “J” children
in Perth prior to the weekend in February 1997. On one of those occasions, after finishing babysitting, he was unable to leave
due to a car breakdown so he remained overnight at the “J” house. Due to a lack of beds he slept overnight on the floor with
the children in their bedroom on this weekend.

107 I find that there was an incident in relation to the applicant which occurred during the weekend of 21 to 23 February 1997 in
regard to the applicant baby sitting the “J” children. At the time the family consisted of a young child, two six year old twins
and the twin’s older brother. I find that Ms “J” requested that the applicant look after the children for this weekend in February
1997 and as the applicant had state T-Ball championship commitments for that weekend, a long distance from the children’s
house, Ms “J” agreed that the children would sleep at the applicant’s house on that weekend.

108 I find that on the Friday afternoon prior to the applicant picking up the “J” children, at short notice the applicant was asked at
the Centre to look after a girl called “G”, who was five years old and has ADD. This request was made at the last minute
because “G”’s mother required urgent respite care for her daughter, and as Ms “K” was unable to arrange care for “G”, the
applicant was asked to assist. “G”’s mother agreed for her to be cared for by the applicant even though she was aware the
applicant was also looking after four other children that weekend. When the applicant went to pick up the “J” children he
informed Ms “J” that he was looking after “G”, and Ms “J” agreed to the applicant caring for five children over the weekend.
Ms “J” spoke to the applicant about payment for baby sitting and as the applicant was already being paid to look after “G” and
Ms “J” was keen to pay a reduced rate, they negotiated for Ms “J” to fund a meal at McDonalds on the Friday evening as
payment for the weekend. I accept the applicant’s understanding that Ms “J” was happy with this arrangement.

109 When the applicant took the children to his home on the Friday evening “G” slept in a bedroom by herself, the applicant slept
in his bedroom and the “J” children slept in another bedroom in bunk beds. The boy and the youngest child were in one bunk
and the six year old twins slept on the other bunk.

110 I find that as the twins were misbehaving on the Friday evening the applicant put one of the twins in his bed whilst he watched
television so that the other children who were asleep would not be disturbed. Once the twin fell asleep he took her back to her
own bunk bed prior to him retiring for the evening. The applicant confirmed that on the Friday evening prior to all of the
children going to sleep he gave them all a goodnight kiss with a closed mouth. The applicant gave evidence that some of the
kisses may have been on the mouth given that children often move around when kissing them. The next day the applicant took
the children to the zoo. When the applicant returned home with the children they had the same sleeping arrangements as the
previous night. The twin who had not gone to sleep in the applicant’s bed on the Friday night believed that it was her turn to
stay up and sleep in the applicant’s bed, so he allowed her to stay up and later put her into his bed and gave her a goodnight
kiss. When it was time for the applicant to go to sleep the twin in his bed was still awake. The applicant stayed up talking to
her for a while and subsequently they both fell asleep. After a few hours he woke up and returned the sleeping girl to her own
bunk bed and he then returned to his bed.

111 After T-Ball the next day the applicant took the children home. When he dropped the children off the applicant kissed all of the
“J” children goodbye in front of their mother. The applicant then took “G” home.

112 I accept the applicant’s evidence that over the weekend in question he did not kiss any of the children with his tongue in their
mouth nor was his mouth open when he gave each of them a kiss.

113 I find that the following weekend Ms “J” rang the applicant requesting that he baby sit again for her however the applicant
declined because he had other commitments.

114 The applicant gave evidence about a number of allegations raised in the Report in correspondence from the respondent to the
applicant covering the period after August 2000 when he was appointed as “E”’s Education Assistant at the School. As the
respondent does not rely on any of those incidents to effect the applicant’s termination, and even though these issues formed
part of the Report, there is no need to make any findings in relation to these matters.

115 The applicant recommenced work at the School after the summer break in February 2001. On 14 February 2001, when the
applicant arrived at work, he was told to report to the District Office where he was informed that he was being investigated by
the respondent. He was removed from his position as “E”’s assistant at the School and worked at the District Office throughout
2001.

116 A number of letters were generated between the applicant, his representatives Gibson and Gibson and the respondent in
relation to this investigation. These documents were tabled at the hearing and are contained in Exhibit A4. The substance of the
letters has been detailed earlier in this decision and need not be repeated.

117 A number of accusations and issues were raised by the respondent in relation to the applicant’s conduct both in 1997 and
towards the end of 2000 soon after he commenced employment with the respondent. The respondent stated at the end of the
case that it was relying on the four allegations against the applicant that were detailed in the respondent’s letter to the applicant
dated 19 February 2001 (Exhibit A4). In particular the respondent relied on the accusations relating to the applicant twice
putting his tongue in to the mouth of one of the twins whilst kissing her. The respondent stated that the other two allegations in
relation to this weekend were by way of relevant background to the incident.

118 The respondent’s letter to the applicant, dated 19 February 2001, stated that the applicant may have acted in a manner which
constitutes misconduct in relation to his employment with the respondent and detailed four allegations which are summarised
below.

It was alleged that on or about 21 to 23 February 1997 the applicant had acted improperly towards one or more children in his
care in that—

(1) He provided care for five children over the weekend of 21 to 23 February 1997;
(2) That on the Friday and Saturday nights of that weekend he allowed alternatively, one and then the other six year

twin girl to stay awake and took them to sleep alone with him in his bedroom;
(3) That on the Saturday night whilst dressed in boxer shorts, he had one of the six year old twins sitting on his lap

dressed only in a T-shirt and without underwear. The applicant then kissed her on the mouth and put his tongue
in her mouth while doing so; and

(4) Later that same evening the six year old twin was taken into the applicant’s bedroom where he again kissed her
on the mouth and put his tongue into her mouth while doing so.

119 The respondent relied on the evidence given by the applicant in the 1999 District Court case and the jury’s guilty verdict in
relation to this matter (even though the jury’s decision was overturned on appeal) as the basis for effecting the applicant’s
termination.
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120 The respondent had the view that the evidence which the applicant gave on oath to the court in 1999 and his resultant
conviction by the jury confirmed that on the Friday and Saturday evenings in question in February 1997 the applicant slept in
his bed with each twin for a period of time. The evidence also demonstrated that when one of the twins was sitting on his knee
on the Saturday evening the applicant was only wearing boxer shorts and one of the twins was sitting on the applicant’s knee
wearing one of the applicant’s T-shirts and no underpants. The respondent argued that these issues should also be taken into
account when assessing the applicant’s behaviour over this weekend. The respondent stated that notwithstanding the fact that a
number of allegations were put to the applicant in 2001 it relied on the primary allegation that the applicant twice placed his
tongue into the mouth of one of the twins.

121 The task for the Commission is to determine whether or not the view formed by the respondent in relation to this issue was a
sufficient basis for the respondent to terminate the applicant’s contract of employment and whether or not a proper process was
followed in investigating the allegations and effecting the applicant’s termination.

122 When applying the test set out in Bi-Lo Pty Ltd v Hooper (1992) 53 IR 224 I am of the view that the respondent did not
conduct a proper investigation into the applicant’s behaviour on the weekend in question. Further, it is my view that the Report
commissioned by the respondent into this matter was not adequate nor conducted taking into account the principles of natural
justice. I have concerns about how the allegations in relation to this matter were put to the applicant. I also have major
concerns about the process used by the respondent in effecting the applicant’s termination.

123 I find that the Report has a number of critical shortcomings. I have concerns about the way in which the Report has been set
out and the issues it covers. The Investigator did not interview a number of relevant people who would normally have been
expected to have been interviewed in a case of this nature. The applicant’s work colleagues, Ms “P” and Ms “Q”, were not
interviewed nor was “E”’s mother. Ms “K” was not interviewed, even though it is clear she was directly involved in the
circumstances surrounding the first allegation put to the applicant in Mr Cloghan’s letter to the applicant dated 19 February
2001 and she gave evidence in the 1999 District Court proceedings.

124 In my view, the Report is unbalanced in presenting some of the evidence given by the applicant in the 1999 District Court trial.
For example, when evaluating the applicant’s evidence given at the trial no reference is made to the applicant’s evidence that
he may have been wearing a T-shirt as well as boxer shorts on the Saturday night. The Report has been selective in quoting
parts of the transcript and ignoring others. Further, the Report does not include a transcript of the evidence given by the twins
at the trial. No evidence was given at the trial, nor included in the Report, that the applicant slept in the same bed as one of the
twins on the Friday evening yet the Report states that there is evidence to support this allegation. There is no evidence in the
Report that confirms that the applicant twice inserted his tongue into the mouth of one of the twins, yet the Report states that
there is evidence to support this allegation against the applicant.

125 The Report contains references to matters not in issue. For example, the Report refers to a psychiatrist’s report into the twins,
however this report is not contained in the Report, and it is unclear as to the relevance of the psychiatrist’s report.

126 The way the Report is presented, its contents and the investigation conducted to compile the Report fall well short of what
would be appropriate in dealing with circumstances of this nature.

127 I have concerns that, despite requests, a copy of the Report was not given to the applicant prior to his termination. In my view
the applicant was treated unfairly by being denied access to the basis upon which the respondent relied to form the view that
the applicant’s contract of employment should be terminated.

128 It is unclear why the respondent commissioned a report into the applicant if at the end of the day the respondent relied on
evidence and result of the 1999 trial involving the applicant. The respondent stated at the end of these proceedings that it relied
on the evidence given by the applicant at the 1999 District Court trial and his conviction by the jury on two counts of indecent
dealing to effect the applicant’s termination. If this position was made clear to the applicant at the outset of the respondent’s
investigation then it would not have been necessary to commission a Report into the applicant’s behaviour. Further, it is
unclear to me why the respondent took 12 months to decide that it was relying on what the jury decided at first instance in
1999 and the evidence given by the applicant at the 1999 District Court trial, in order to effect the applicant’s termination. This
inordinate and unexplained delay led to the applicant having to face a long time of uncertainty whilst the respondent decided
its position in relation to the applicant. In my view, this lengthy delay and uncertainty constituted procedural unfairness
towards the applicant.

129 Further, it is my view that the applicant was denied procedural fairness in relation to the way in which the respondent put the
various allegations to the applicant throughout 2001. I am concerned that the applicant was required to provide detailed
responses to eight allegations even though it is clear that the respondent only relied on two specific allegations to effect the
applicant’s termination. Three of the eight allegations involved the applicant’s behaviour towards the end of 2000. The
applicant was not given any opportunity to respond to the background giving rise to these three allegations, nor was he able to
access the Report containing relevant background in order to adequately respond to these allegations. I find that the applicant
was denied procedural fairness in relation to the way in which these allegations were put to the applicant.

130 I have already stated that it is my view that it was not appropriate for the respondent to ignore the decision of the CCA which
overturned the two charges that the applicant was convicted of by the District Court jury in 1999. As a result of the
respondent’s reliance on the jury’s 1999 decision and given my view on how the Report was compiled I find the respondent
did not undertake a proper investigation into the allegations surrounding the applicant’s behaviour over the February
1997 weekend in question. Additionally, it is my view that based on the material contained in the Report it was not open for
the respondent to form the view that the applicant had misconducted himself in relation to the initial allegations put to the
applicant.

131 I now make my own assessment of the applicant’s conduct in relation to the events of the weekend in February 1997, based on
the evidence before me in relation to this matter.

132 I find that the applicant did not twice insert his tongue into one of the twin’s mouth whilst kissing her on the weekend in
February 1997. Even though a jury found, beyond reasonable doubt, that these incidents occurred, that decision was overturned
on appeal and no retrial took place, therefore the applicant has not been found guilty of those charges. Further, the evidence
given by the applicant in the court proceedings in 1999 is clear that even though the applicant kissed the twin in question
goodnight on two occasions on Saturday evening the applicant denied inserting his tongue into the twin’s mouth whilst kissing
her. I do not have the evidence before me of the twin in question in relation to the events of February 1997. Thus on the
evidence before me and based on my assessment of witness credibility it is my view that the events which took place on the
weekend in February 1997 took place as detailed by the applicant. I note also that the evidence given by the applicant in these
proceedings does not vary in any major or significant way from the evidence given by the applicant in the 1999 District Court
proceedings.

133 I make the following findings in relation to each of the allegations relied upon by the respondent to terminate the applicant.
The letter from Mr Cloghan dated 19 February 2001 accused the applicant of acting improperly in relation to four areas.
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134 The first accusation was—
   “You agreed to provide sole care as the only adult in your own home for four children from a single family, a 9 year old boy,

two 6 year old twin girls and a 4 year old girl, almost continuously from the evening of Friday 21 February 1997 until the
afternoon of Sunday 23 February 1997, whilst knowing that you had already undertaken to provide paid emergency foster
care during the same period to another 5 year old girl;”

I accept the applicant’s evidence, corroborated by the evidence given by Ms “K” that the applicant agreed to look after “G”
when he was approached on the Friday of the weekend in question. He agreed to look after “G” on the basis that emergency
respite care was required for her and he was confident he had the skills and experience to look after five children together.
Both “G”’s mother and Ms “J” were aware that all five children would be cared for together by the applicant on that weekend
therefore it is my view the applicant having five children in his care on 21 to 23 February 1997 does not constitute an
improper act.

135 The second allegation—
“During this period, and after ensuring all of the other children were asleep in other rooms, you allowed alternatively one
and then the other of the 6 year old twin girls to stay awake on the Friday and Saturday nights respectively, and on each
occasion you took these children to sleep alone with you in your own bedroom;”

The transcript of the District Court proceedings in 1999 contains no detail of any deliberate intention on the part of the
applicant to allow each of the six year old twin girls to stay awake late on the Friday and Saturday evenings of the weekend in
question. Nor does the transcript demonstrate that on each night he took each twin to sleep alone with him in his bedroom.
The applicant concedes that on the Saturday evening whilst he was trying to get one of the twins to sleep he inadvertently fell
asleep in his bed with her in it, but once he woke up he put the twin in her own bed. This was not the first time he had slept in
the same room with the children. He had slept with the children one night previously when he was baby sitting them and his
car had broken down. In the circumstances I do not find the applicant’s behaviour in relation to this allegation on the Saturday
evening to be improper or inappropriate in the circumstances.

136 The third allegation—
“On the Saturday night in particular, you first sat alone in your lounge room dressed only in boxer shorts with one of the
6 year old twin girls sitting on your lap dressed only in one of your T-shirts and without her underwear, and you then
kissed her on the mouth and put your tongue into her mouth while doing so;”

I accept that the applicant was dressed in boxer shorts on the Saturday evening and that the applicant gave evidence that for a
brief moment one of the six year old twins was on his lap dressed only in a T-shirt and without underwear. However, the
applicant gave an explanation as to how this came about. He also stated on transcript that he may have been wearing a shirt in
addition to his boxer shorts. Given my finding that the applicant did not put his tongue into either of the twins’ mouths and
when looking at the allegation as a whole I do not find that the applicant acted improperly in relation to this allegation.

137 The fourth allegation—
“Later that same night, you took the 6 year old girl alone into your bedroom where you again kissed her on the mouth and
put your tongue into her mouth while doing so.”

138 I have already found that the applicant did not put his tongue into the twin’s mouth whilst kissing her later that evening.
139 In my view, the four allegations relied upon by the respondent to effect the applicant’s termination have not been made out.

Accordingly, there is no substantive reason for the respondent to terminate the applicant’s contract of employment.
140 When applying the relevant principles I find that the applicant has been unfairly terminated, both substantively and

procedurally.
Reinstatement

141 The applicant is seeking reinstatement and this is strongly opposed by the respondent on the basis of its duty of care towards
the safety and welfare of children for whom it is responsible. I accept that the respondent has an onus on it to ensure that
children in its care are dealt with appropriately by persons who are discharged with the responsibility of looking after school
children. This is particularly so when caring for disabled children. Having said this though, at the same time the respondent
must ensure that its employees enjoy a work place free from harassment and accusations which are unwarranted, inappropriate
and unnecessary. In my view it is clear that in the handling of this case the respondent is finding it very difficult to meet these
dual demands. Further, having regard to the contents of the Report in relation to events involving the applicant towards the end
of 2000 and given the nature and tone of allegations 6, 7 and 8 which were belatedly put to the applicant, I am not convinced
that if the applicant returned to work with the respondent that he would be able to recommence his duties in a supportive
working environment free from unwarranted suspicion and further accusations.

142 Given this I have reluctantly formed the view that in the circumstances it is inappropriate to reinstate the applicant.
Compensation

143 The applicant stated that he has not suffered any economic disadvantage since being terminated by the respondent as he has
mitigated his loss and obtained alternative employment at an income level at least at the income level he was earning whilst
employed by the respondent. However, the applicant is claiming compensation for injury.

144 The notion of injury must be treated with some caution (AWI Administration Services Pty Ltd v Andrew Birnie 81 WAIG
2849 at 2862). In this particular instance I am of the view that given the way in which the applicant was treated by the
respondent and given the impact of the termination on the applicant and the applicant’s career, the applicant should be
compensated for injury.

145 I have already stated that I have major concerns about the way in which the applicant was treated by the respondent.
146 The applicant has had to endure unnecessary pressure and stress because of the number of allegations made against him (half

of which were not pressed) and the lengthy timeframe the respondent took to effect the applicant’s termination. The applicant
was required to deal with a number of serious allegations which were put to him over a lengthy period of time, four of which
were subsequently not relied on by the respondent. It only became clear during the hearing that the applicant was terminated on
the basis of two convictions arising from 1999 District Court proceedings and the evidence given at the trial, notwithstanding
the fact that these charges were overturned on appeal and no retrial was ordered. It should have been made clear to the
applicant at an earlier stage that the respondent would be solely relying on the 1999 District Court convictions and evidence he
gave in those proceedings.

147 When the prospect of an investigation was first raised with the applicant in February 2001 he was stood aside from his position
as “E”’s assistant at the School without explanation and in a perfunctory manner. He was required to undertake menial and low
level tasks over an extended period of time at the District Office, and was removed from working with children with whom he
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loved working. I accept the applicant’s evidence that when he was sent to the District Office this move was tantamount to a
punishment. Further, whilst at the District Office the applicant was subject to gossip as detailed in Ms “P”’s evidence. I accept
the applicant was unable to talk about his removal from the School with his family and his friends. The applicant gave
evidence, which I accept, that he had been devastated by his removal from working with children. This period was a difficult
time for the applicant because his main job had been working with children and he was denied the opportunity to do this
throughout 2001 and onwards.

148 The applicant has had to endure the threat of being entered onto the NSD for child sex offenders despite not being convicted of
any offence in relation to children. I have major concerns that the applicant was told by the respondent that he was to be
entered as a Category 1 entry on the NSD for child sex offenders in February 2002. This issue has been hanging over the
applicant’s head for some months now. It was not until the hearing that it was conceded by Mr Newman, on behalf of the
respondent, that it was the respondent’s intention that the applicant was no longer going to be entered on the NSD in Category
1. I find the respondent’s behaviour in relation to possibly listing the applicant’s name on this database to be a gross injustice
to the applicant. If the respondent had no right to enter the applicant on the NSD as a Category 1 entry (as conceded by Mr
Newman at the hearing) the respondent should never have raised the prospect of this listing with the applicant. Further, the
applicant still faces the prospect of his name being entered on the NSD even though his initial conviction in relation to indecent
dealing with a child was overturned on appeal.

149 The applicant was terminated in February 2002 in a manner which was insensitive and inappropriate. It was not made clear to
the applicant, given the way in which correspondence was written by the respondent, that he was terminated in February 2002.
When the school year commenced in 2002 the applicant turned up to the District Office for work but was told to leave the
premises. He was advised that no information had been received from the respondent’s Head Office in relation to his
employment. It was not until the applicant received a letter on 20 February 2002 from Mr Ayling, after school had
recommenced, that he was advised that his contract of employment with the respondent had ceased as at 21 December 2001.
The applicant was then informed that he had no entitlement or expectation of any prospect of ongoing work with the
respondent and he should not attempt to report to the District Office or any school or central office. I do not believe this is an
appropriate way to terminate an employee. It is humiliating for an employee to be turned away from his workplace and to be
told by the employer that they have no idea about the status of an employee’s contract of employment.

150 I accept that the applicant has suffered substantial injury as a result of the actions of the respondent. I am of the view that the
respondent’s conduct on this occasion was extremely callous and oppressive. I find that given the respondent’s actions the
applicant has suffered shock, embarrassment, humiliation, distress and the like, beyond that which is normally associated with
a dismissal (Lynam v Lataga Pty Ltd (2001) 81 WAIG 986). Further, it is my view that the respondent’s actions have severely
impacted on the applicant’s future employment prospects of working with children. In the circumstances it is my view that it is
appropriate to award the applicant an amount of $10,000. However, given that s23A(8) of the Act limits compensation for
injury to a maximum of 6 months of an employee’s remuneration, given that it is clear from Exhibit R2 that
$10,000 constitutes more than the applicant’s remuneration for 6 months I require the parties to confer within 7 days of the
date of this decision as to the agreed amount which constitutes the applicant’s remuneration for 6 months.

_________

2003 WAIRC 07596
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES “I”, APPLICANT
v.
DIRECTOR GENERAL EDUCATION DEPARTMENT OF WESTERN AUSTRALIA,
RESPONDENT

CORAM COMMISSIONER J L HARRISON
DATE OF ORDER MONDAY, 3 FEBRUARY 2003
FILE NO/S. APPLICATION 347 OF 2002
CITATION NO. 2003 WAIRC 07596
_________________________________________________________________________________________________________

Result Application alleging unfair dismissal upheld and order issued for compensation in lieu of
reinstatement

_________________________________________________________________________________________________________

Order
HAVING HEARD Ms Y Henderson (of counsel) on behalf of the applicant and Mr D Matthews (of counsel) on behalf of the
respondent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby—

1 DECLARES THAT the Commission has jurisdiction to enquire into and deal with the Applicant’s claim;
2 DECLARES THAT the dismissal of Mr “I” by the respondent was unfair and that reinstatement is

impracticable;
3 ORDERS the respondent to pay Mr “I” by way of compensation for the injury caused by the dismissal the sum

of $5,905.25 within 7 days of the date of this Order.
(Sgd.) J. L. HARRISON,

[L.S.] Commissioner.

____________________
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2003 WAIRC 07592
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES CHERYL JOHNSON, APPLICANT
v.
MILLSWAN HOLDINGS PTY LTD ACN 063 694 299 T/A DRIVEWEST CAR RENTALS,
RESPONDENT

CORAM COMMISSIONER J H SMITH
DELIVERED FRIDAY, 31 JANUARY 2003
FILE NO. APPLICATION 1076 OF 2002
CITATION NO. 2003 WAIRC 07592
_________________________________________________________________________________________________________

Result Applicant unfairly dismissed. Respondent ordered to pay the Applicant $4,950 compensation.
Representation
Applicant Mr T Crossley-Solomon (as Agent)
Respondent Mr L Pilgrim (as Agent)
_________________________________________________________________________________________________________

Reasons for Decision
1 Cheryl Johnson (“the Applicant”) made an application under s.29(1)(b)(i) of the Industrial Relations Act 1979 (“the Act”) for

orders pursuant to s.23 of the Act. The Applicant claims that she was harshly, oppressively or unfairly dismissed by Millswan
Holdings Pty Ltd trading as Drivewest Car Rentals (“the Respondent”) on 5 June 2002.

Background
2 The Applicant says that she was employed as a Car Rental Services Officer. Her work included arranging the hire of vehicles

to customers on the telephone and at the front counter. It is common ground that she was also required to pick up and deliver
vehicles. The Applicant also prepared the weekly payroll for the business. It was also part of the Applicant’s duties to process
accounts, to follow up debtors, fill in traffic infringement documents, reconcile petty cash on a MYOB accounting program
and prepare log books.

3 The Applicant was employed part-time and was paid $12 per hour. When she first commenced employment she worked three
days per week on Thursday, Friday and Saturday for 20 hours per week. Her hours were increased to 27.5 hours per week. In
the last eight weeks before her employment was terminated she worked 32 hours per week and she was required to work every
second Saturday and Sunday.

4 At all material times the Respondent employed seven persons, including its directors. The Respondent says in its Notice of
Answer and Counter Proposal that the Applicant was employed as Car Rental Services Officer, yet when the Applicant was
cross-examined it was put to the Applicant that she was employed as a Car Rental Sales Officer. The Respondent employed
two other Car Rental Service Officers apart from the Applicant and Mr and Mrs Filigoy (the Respondent’s directors) also
worked in the business. The Respondent also employed a cleaner to clean the vehicles.

5 The Applicant says that her employment was terminated on 5 June 2002 at approximately 4:50pm without any warning.
Mr Robert Filigoy, the Respondent’s Managing Director, told her she was being dismissed as she had been unable to achieve
“sufficient sales”. When she questioned Mr Filigoy further he informed her that she was being terminated for reading the
newspaper during working hours and making and receiving too many personal telephone calls. The Applicant says that none of
these matters had been previously raised with her. The Applicant also says it was the practice of all staff to read a newspaper
when the office was quiet. Consequently she says her employer has unfairly treated her differently to other staff. The Applicant
says it was unfair for Mr Filigoy to compare her sales performance to others in the office, particularly another employee, Grant
Woodhouse, who had a lot more car rental sales experience than she did. The Applicant also says that on 16 May 2002 she
advised Mrs Gisella Filigoy (a director) that she was pregnant and that she expected to leave work in late September 2002. The
Applicant says that the real reason her employment was terminated was because she was pregnant.

6 The Applicant says she started to prepare the payroll each week on Wednesday afternoon and completed the task on Thursday
morning. The preparation for the payroll took the Applicant approximately two hours each week to complete. The Applicant
contends she spent 10% to 20% of her time answering telephones and hiring cars. It is not in dispute however that towards the
end of her employment the Respondent changed its fleet so she spent a considerable part of her time picking up and dropping
off vehicles.

7 The Respondent says that her major and substantial duties were to arrange hiring of vehicles. The Respondent says these duties
occupied the Applicant for 50% to 60% of her time. The Respondent says that the Applicant’s employment was terminated on
grounds of unsatisfactory performance. The Respondent says the Applicant’s performance and attitude were unsatisfactory in
relation to the following—

(a) She was unable to achieve sufficient rentals and her presentation to customers was poor;
(b) She failed to use quote sheets;
(c) She was unenthusiastic in carrying out her duties and she frequently waited for others to answer the telephone;
(d) She read newspapers in the Respondent’s Manager’s absence when there was work to be done;
(e) She excessively used the office telephones for personal business;
(f) She frequently scheduled appointments on days she was rostered to work; and
(g) Her time keeping was chronically poor.

The Respondent says that the Applicant had been counselled about her unsatisfactory performance prior to the termination of
her employment. The Respondent says that the Applicant was also counselled about all the issues set out above. In particular it
says that in early January 2002 the Applicant was informed by Mr Filigoy that she needed to “lift her game”. Further the
Respondent says the Applicant was constantly told that she was not “selling enough” and that she was required to listen to
more experienced staff and put calls “on hold” when she was unsure about what could be done to secure a sale. The
Respondent also says that towards the end of March 2002 she was counselled about failing to check a vehicle that was
damaged when it was returned by a customer which resulted in the Respondent being unable to recover the cost of repairs
which resulted in a lost of approximately $1,500. The Respondent also contends that the Applicant was counselled on a
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number of occasions about her failure to check vehicles which resulted in small amounts of damage not being charged to
customers.

The Applicant’s Evidence
8 The Applicant testified that she enjoyed all aspects of her work and was unaware that the Respondent was dissatisfied with her

performance until the day she was terminated.
9 The Applicant commenced work on 11 October 2001 after she was interviewed by Mr Filigoy. Mr Filigoy told her at the

interview that her duties would be to hire vehicles and to carry out some administrative duties.
10 When the Applicant first commenced work it was during a busy hiring period. Mr Brendon Ooi and Mr and Mrs Filigoy

showed her how to carry out her work. She agrees that she was told to listen to others in the office when they spoke to clients
on the telephone and to take note of how they went about hiring vehicles, in particular to listen to how they offered discounts
to secure a sale.

11 In March 2002 Mrs Filigoy provided the Applicant with a draft of a quote sheet to be used when speaking to customers and
asked her to adapt the sheet on the computer system for use in the business. The Applicant says she completed the task and she
was later asked to use the sheets. The Applicant says she did not always use the quote sheets as she often did not have one
within reach of the telephone. She says that if a customer wanted to make a booking she would immediately enter the details in
the computer. The Applicant says that she was never told she had sales targets to meet, nor was she given any formal training
as to how to secure a sale. The Applicant says she found instructions about discounting confusing. She says she was informed
that she was to quote peak rates, except when there were a lot of vehicles in the yard. On occasions she would discount by an
amount of $5 and then find out other employees were discounting by more. On some occasions she was told not to discount
and she would later find out another employee was offering discounts. She says she raised this with Mrs Filigoy who told her
to use her common sense in relation to discounting.

12 The Applicant conceded it was everyone’s responsibility to answer the telephones. She did however say there were occasions
that she waited for others to answer the telephone when she was in the middle of a wage or accounts calculation. She contends
that whilst she was employed no one complained to her that she had an unenthusiastic manner.

13 At the time the Applicant was employed by the Respondent she had two children. She says that her children would usually
telephone her at work each school day she worked to advise her they had arrived home from school. Sometimes she would
receive messages from others in the office to call her children. Her husband sometimes rang her at work because he was often
working away. The Applicant testified that some days she would make or receive four or five personal telephone calls and
sometimes she only made or received one or two personal telephone calls. The Applicant contends that everyone in the
business received and made personal telephone calls and nothing was ever said to her about this issue until her employment
was terminated. The Applicant testified that when work was quiet and there was no clerical work to perform she and the other
employees were expected to clean the office. She says on Sundays it was often very quiet in the morning so that she was able
to complete all her work, including the cleaning, by 9:00am then she and her co-employees would read the newspaper. The
Applicant strongly maintained in her evidence that she never read the newspaper when there was work to be done.

14 Before a hired vehicle was handed over to a customer the Applicant was required to walk around the vehicle and to note any
damage on a “rental agreement: first issue rental invoice” form (“the first inspection report”). Once any damage was noted on
the form the customers were required to sign the rental agreement. When the vehicle was returned, on taking possession of the
vehicle and prior to providing the customer with a “rental agreement: closing rental invoice” form, the Applicant was required
to conduct another visual inspection of the vehicle. If there was any damage the cost of the damage would be noted on a “rental
agreement: closing rental invoice” form (“the second inspection report”).

15 On 27 March 2002 the Applicant arranged for the hire of a Mitsubishi Starwagon (“the first hirer”). Prior to releasing the
vehicle to the first hirer she conducted a visual inspection. She says the vehicle had some damage to the rear of the vehicle,
being a small dent in the left side of the vehicle and another to the right side. She noted the damage on the first inspection
report. This document was tendered into evidence. It shows that when the vehicle left the premises it had damage to two places
to the rear of the vehicle. It is apparent from the face of the document that the first hirer signed the document. When the
vehicle was returned the next day the first hirer was late. Arrangements had been made for the vehicle to be immediately re-
hired to another customer. When the first hirer returned the Starwagon, Mr Filigoy took the keys from the first hirer and gave
them to the cleaner. The first hirer had left the vehicle in the yard after reversing the vehicle against a tree. The cleaner went
outside and got into the vehicle to drive it inside the premises to clean it. The Applicant followed the cleaner to the vehicle and
asked the cleaner what the kilometre reading was. The cleaner gave her the reading and immediately drove the vehicle out of
the yard. The Applicant did not conduct a visual inspection of the outside of the vehicle. An arrangement was then made with
the first hirer to hire another vehicle. The Applicant asked the cleaner to remove car seats from the Starwagon. The cleaner did
so and the seats were placed in the new vehicle. Just as the first hirer drove out of the yard with the other vehicle, the cleaner
came into the office and informed the Applicant and Mr Filigoy there was damage to the left hand side of the Starwagon. The
Applicant and Mr Filigoy told the cleaner that they knew the vehicle was damaged when it went out. The cleaner told them the
damaged area was quite large. They then both inspected the vehicle. The dents on the back of the vehicle had been made much
larger. Mr Filigoy told the Applicant to immediately telephone the first hirer. She telephoned the first hirer’s mobile number
and left a message asking him to ring back urgently. Mr Filigoy also asked her to make a note of the incident in the diary and
she did so. The first hirer did not return her telephone call. She then made a note on the second inspection report that there was
new damage to the rear door, left hand side and tail light. Mr Filigoy directed the Applicant to deduct the insurance excess of
$2,000 from the first hirer’s credit card but she was only able to arrange a deduction of $500.00. The Applicant then left the
arrangements for the repair of the vehicle to Mr Filigoy.

16 The Applicant contends that she was not counselled by Mr Filigoy in relation to the incident but says she told him she was
sorry that she did not see the new damage sooner. She says that Mr Filigoy did not say anything in response and nothing
further was said about the incident. The Applicant says that it was her practice to always check all vehicles for damage prior to
a hirer leaving the yard with a vehicle and when a vehicle was returned. She strenuously denied that there were other occasions
when she had not checked a vehicle for minor damage. To the contrary, she says Mr Filigoy made a comment to her and
another employee that they were too pedantic in noting small chips on the vehicles. Further, she contends that she reported any
damage to any vehicle to Mr Filigoy.

17 As to scheduling medical appointments during her working hours rather than on her rostered days off, the Applicant says that
her daughter attended an orthodontist every six weeks who was only available to see patients on Thursdays and Fridays. She
testified that on one occasion she had an urgent appointment to see a specialist herself and she took time off work to attend that
appointment. She says that on each occasion when it was necessary to take time off work to attend a medical appointment she
requested permission from either Mr or Mrs Filigoy and permission was always forthcoming. She says if Mr or Mrs Filigoy
had raised any objection she would have made arrangements for someone else to take her daughter to the orthodontist
appointments.
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18 The Applicant says she was never provided with any training in relation to speaking to customers on the telephone. However,
she testified that on one occasion Mr Filigoy said to her and Mr Ooi, “Why don’t you listen to how chirpy Simon answers the
telephone? He has an excellent telephone manner.” She says they both looked at each other and she wondered whether Mr
Filigoy meant that they were not answering the telephone in a “chirpy” manner. She maintained that she often put customers
on hold to obtain advice from others in the office about whether a quote from another firm could be matched.

19 In relation to being late for work, the Applicant says she could not recall being late for work at all in 2001, but in 2002 she was
10 to 15 minutes late for work on five or six occasions. She says this occurred when there were delays on the freeway because
of accidents. On each of those occasions she says she telephoned the Respondent’s office to say that she would be late. She
says she was never counselled about being late for work. She also says if she was late she made up the time during lunch time
by taking a shorter break.

20 The Applicant says she advised Mrs Filigoy that she was pregnant on 16 May 2002. Mrs Filigoy appeared to be shocked and
asked her if she was happy about the event and the Applicant told Mrs Filigoy that she was still a bit surprised. She says that
until she informed Mrs Filigoy that she was pregnant she thought she had a good relationship with her employers. After that
time her relationship with Mrs Filigoy continued unchanged but Mr Filigoy did not speak to her very much.

21 On the day the Applicant’s employment was terminated she commenced work at 9:45am as her daughter had an appointment
with the orthodontist at 8:00am. During the day Mrs Filigoy checked whether she (the Applicant) had finished a web page task.
That task had taken her about three weeks to complete. The Applicant was also asked by Mrs Filigoy whether she had
completed the petty cash reconciliation. At about 4:50pm Mr Filigoy spoke to the Applicant and informed her that they had
intended to get rid of her prior to Mr Ooi resigning. He then told her that her employment was terminated. She says she had to
press him for reasons why she was being terminated. Mr Filigoy told her they had had complaints from a staff member that she
had read the newspaper at work. She informed him that another sales employee, Grant Woodhouse, also read the newspaper
and that Mr Filigoy said that he would speak to him about that. Mr Filigoy then told her that he had reviewed her sales records
and her sales figures were too low. She told Mr Filigoy that she did other work as well but he said he had taken that into
account. He then handed her an envelope with her termination pay which included one week’s pay in lieu of notice. He also
handed her a separation certificate and told her that she could leave the premises.

22 The Applicant says when her employment was terminated it took about a week for the shock of the termination to subside. She
then began looking for work. She registered with two agencies for temporary work and applied for two temporary positions
that were advertised in the newspaper. She says she could not recall the names of the businesses that had placed the
advertisements for which she applied. She was unsuccessful in obtaining temporary work and that her family had recently
relocated to Karratha because they could not survive on one income in Perth. Since she moved to Karratha she has not taken
any steps to obtain paid employment as her baby was born on 10 October 2002.

23 The Applicant is seeking an order that the Respondent pay her compensation from the date of termination of her employment
until the end of September 2002. The Applicant says her average rate of pay whilst she was employed was $330 per week.
Accordingly she is seeking payment of an amount equal to 15 weeks’ pay at $330 per week being a total of $4,950 (gross).

24 Mr Brendan Ooi gave evidence on behalf of the Applicant. He testified that he was employed by the Respondent as a Rental
Car Sales Officer until sometime in April 2002. He commenced work about eight or nine months before the Applicant. Mr Ooi
says he was not the Applicant’s supervisor but he was the most senior Rental Sales Officer in the office so he assisted in her
training. He showed the Applicant how to input information into the computer and told her what to say to customers. In
examination in chief he testified that whilst he worked in the office he could observe how the Applicant carried out her work as
the Applicant’s desk was only three to five metres away from his. He said as a result of his observations he was of the view
that the Applicant’s interaction with customers was pleasant. In examination in chief, he testified he had no complaints about
the Applicant as a co-worker nor was he aware of any complaints by any other persons who worked in the business including
Mr and Mrs Filigoy. When cross-examined, however, Mr Ooi conceded that he had made complaints to Mr Filigoy about the
Applicant. Initially he conceded he had complained about the Applicant as she caused him to do more than his share of work.
He however denied that he had complained about her reading the newspaper, not answering the telephone or making too many
personal calls. He then said he complained about “being frustrated” as he was “being left with all the work”. He then qualified
his testimony by saying that in his opinion there were not enough people in the office to carry out the work. Mr Ooi, however,
conceded that there were times in the office when it was extremely quiet and during those periods he and the Applicant read a
newspaper. Mr Ooi says he could not recall the Applicant ever arriving late for work but conceded that she could have arrived
late on some occasions.

25 In relation to making private telephone calls Mr Ooi testified that it was his understanding that employees were allowed to
make private calls but not too many. When asked to estimate how many personal calls he made a day, he said he made about
five or six telephone calls a day. He says that when the Applicant was outside the office picking up vehicles or customers he
never had any difficulty contacting her on the Respondent’s mobile telephone. When cross-examined Mr Ooi conceded that he
was usually busy doing his job most of the time and he did not take a lot of notice what occurred in relation to other employees
in the office. He also conceded that he resigned without giving any notice and that he had abandoned his employment in April
2002. When asked why he did so he said at the time he was ill and he did not want to work as a Rental Car Sales Officer
anymore.

The Respondent’s Evidence
26 Mr Robert Filigoy testified that he is a director of the Respondent company, together with his wife. He has managed the

company for approximately eight and a half years. The business rents cars, mini buses, 4-wheel drive vehicles and light
commercial vehicles to the retail and commercial market. The main office is open plan in style and Mr Filigoy has a separate
office. It was apparent from his evidence that although he worked in a separate office, from time to time he could hear and
observe the Applicant whilst she spoke to customers on the telephone. Mr Filigoy, along with all other office employees,
carries out sales work.  He also spends a considerable period of time buying and selling cars for the business. He says one
person was employed full-time as a sales representative and two others were employed as sales representatives on a part-time
job share basis. The business also employed one full-time cleaner and a part-time cleaner. Mr Filigoy says the Applicant was
employed as a part-time sales representative whereby the main part of her duties was to rent vehicles. He estimated that the
Applicant was required to rent cars to customers, which included duties associated with the return of vehicles, for about 60%
of her time. She was also required to spend an average of 20% of her time delivering and picking up vehicles. He says the
remaining 20% of her time was spent carrying out clerical duties. Mr Filigoy strongly contended that the Applicant’s job title
was “Car Rental Sales Officer”.

27 Mr Filigoy says that the principal task of all persons working in the office was to answer the telephones when they rang, as the
telephone was the most important means of obtaining new business. In his experience the vehicle rental market is very
competitive, therefore he expected all employees to answer the telephone within three rings because when they do not, a drop
in the sales volume occurs. He says they need every sale that comes in the door in order to survive and function as a business.
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Mr Filigoy testified that when a customer makes an enquiry, there are a number of standard questions that have to be asked by
all office staff, such as the type of vehicle the customer wants to rent, when they want to rent the vehicle, where they were
travelling to, how many days hire they require and the age of all drivers. He says that it is important to use personal skills to
“close a deal” as customers shop around and if you do not “close” a booking when a customer first calls, the customer is
unlikely to ring back. He says the Applicant was constantly instructed that if she did not know how to close a deal, or was not
sure about what information she could give to a customer about discounting, she was to put a customer on hold and to make
some enquiries of himself, his wife or one of the more experienced persons in the office about what offers could be made to a
customer to secure a booking.

28 Mr Filigoy testified that in the first month the Applicant was employed she was instructed to look and learn and just to talk to
customers. He says the longer you speak to a customer the more they become accustomed to you and friendly with you and the
more chance you have of making a sale. He says it was his view that the Applicant was a bit quiet and reserved. She waited for
others to answer the telephone first. As a result he talked to the Applicant about how she needed to improve her telephone
technique to project a more positive image and to talk to the customers more. He says he spoke to her three months after the
commencement of her employment and told her what she needed to do. He also says when he spoke to her at that time he told
her that her sales figures were not good enough. Mr Filigoy says he spoke to her at that time because, although it was a peak
period, everyone else in the office had a good sales record except for the Applicant. He says she only gave basic information to
customers. He says her calls were short, that she would simply give the customer a quote and not push customers to book a
vehicle. He however conceded in cross-examination that at no time did he ever inform the Applicant that if she did not
improve her telephone manner or improve her sales performance, her employment would, or could, be terminated.

29 Mr Filigoy says after he spoke to the Applicant in January 2002, her manner remained unchanged. He says she may have asked
the odd extra question but she did not display any real “pushing of the product”. He says a review of the sales figures shows
that her output was quite low. Mr Filigoy says in his view after six months a sales representative should have reached their
peak and be selling on a very consistent basis. Mr Filigoy conceded in cross-examination that sales figures were never shown
to the Applicant until she was cross-examined in these proceedings. Further, he conceded that all he told her was that she
needed to improve her sales manner, that she was to put customers on hold and ask for further information.

30 Mr Filigoy testified it is absolutely vital to check all vehicles for damage on return of a vehicle prior to completing a second
inspection report as all damage must be charged to customers. Mr Filigoy testified that the insurance excess for hire cars is
very high because of the number of different drivers who drive the vehicles. He (Mr Filigoy) says he explained to all
employees, including the Applicant that they did not need to be concerned about minor wear and tear such as small stone chips.
Mr Filigoy’s version of events as to what occurred in relation to the Starwagon did not depart from that of the Applicant. He,
however, contends that the Applicant had sufficient time to properly inspect the vehicle when she went outside the office with
the cleaner. After the damage had been discovered he says he questioned the Applicant why she did not regard the first hirers’
conduct as suspicious as they had backed the vehicle up against a tree in the yard when the rest of the yard was empty. He says
he told her, “It’s not good enough. This is going to cost a lot of money if I can’t – don’t get it out of these guys.” He however
conceded that she apologised for not checking the vehicle over and nothing more was said about the incident.

31 As to being late for work, Mr Filigoy says most mornings the Applicant arrived 5 to 15 minutes late. He says her conduct in
being late most mornings, including weekends, was unacceptable. He said she was required to start work at 8:30am because
early mornings was one of their busiest times of the day. He says he told the Applicant on at least three occasions that she had
to be at work by 8:30am and if the traffic was a problem she should leave home earlier. He says he received complaints from
other members of staff who worked on weekends that they had to open the premises, “fire up” the computers and arrange for
the cleaners to start prior to the Applicant arriving at work. Mr Filigoy says on each occasion he spoke to the Applicant about
being late for work, he observed her timeliness improved for about a week but then she went back to being late each morning.
It is common ground that no deductions were made from her pay and the wages records tendered into evidence do not record
that the Applicant was late for work. It is apparent from those records that the Applicant only recorded her total number of
hours of work each day and did not record starting and finishing times. When cross-examined Mr Filigoy conceded that he
observed that on some occasions the Applicant made up “lost time” during her lunch break.

32 Mr Filigoy also testified that two of the Applicant’s co-workers, one of whom was Mr Ooi, reported to him that the Applicant
read a newspaper whilst at work on weekends which caused other employees to carry out extra work. Mr Filigoy says Mr Ooi
also complained that the Applicant received too many personal telephone calls and that she was often late for work. Mr Filigoy
testified that reading a newspaper at work was not acceptable at any time because when the telephone rings all employees must
have their mind “on the job” and be ready to respond quickly and positively to all clients. He testified he instructed the
Applicant not to read the newspaper on the weekends. He says when he spoke to her about this and any other work
performance issues she did not respond. Mr Filigoy says he was satisfied that it was likely the Applicant was not carrying out
all of her work on the Sundays she worked, because when he came in on the Monday morning (after the Applicant had worked
on the Sunday) he observed the filing tray was half-full and there were often rental agreements entered into on the previous
Saturday that had not been filed on the Sunday. He says the first time he was aware that the Applicant alleged other employees
read the newspaper at work was at the time of the Applicant’s termination when she told him mr Woodhouse read the
newspaper at work. He says he spoke to Mr Woodhouse about this issue and Mr Woodhouse denied that he had read the
newspaper at work. In any event it was Mr Filigoy’s view that, even if Mr Woodhouse was reading the paper, he (Mr Filigoy)
was not concerned as Mr Woodhouse was delivering high levels of sales when the Applicant was not doing so.

33 In relation to making and receiving an excessive amount of personal telephone calls, Mr Filigoy says that he has no difficulty
with the Applicant or any other employee making or receiving one or two personal calls per day but, in his view, three to five
personal telephone calls per day is not acceptable as the business relies upon all employees answering the telephone promptly.
He says that he and the other people in the office were constantly fielding personal incoming calls from the Applicant’s
children and from others. He says he told the Applicant to cut back on calls. He also says it was apparent from her conduct that
she was clearly aware that she should not be making and receiving so many personal calls but she continued to do so. He says
that the Applicant from time to time also used the work mobile telephone for personal calls when she was out of the office
picking up and delivering cars. He says the Respondent’s mobile telephone accounts disclosed her home number. He contends
he told the Applicant on a number of occasions that she had to cut back her personal calls because she was tying up the office
line excessively. He says he often observed that an office line would “light up” on his handset and when he walked out into the
main office the Applicant would immediately hang up. In relation to the use of the mobile telephone, he informed the
Applicant and all other employees that the mobile telephone was for business and emergency use only. He says that he was
unaware that Mr Ooi was making so many personal calls a day until he gave evidence in these proceedings. The Respondent
tendered into evidence telephone records from Telstra which showed an extremely high level of outgoing calls to the
Applicant’s home telephone number from the Respondent’s office numbers from 1 October 2001 until 31 May 2002. No
mobile telephone records were tendered into evidence. When cross-examined Mr Filigoy conceded that during the currency of
the Applicant’s employment he may have telephoned the Applicant five to six times at home but that would only explain five
or six telephone calls made from one of the office numbers to the Applicant’s home telephone number.
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34 In relation to the making of doctors’ appointments during work times Mr Filigoy testified that on two or three occasions the
Applicant informed him that she would not be in the next day because she had a specialist appointment and that she thought he
(Mr Filigoy) knew about it. He says that on no occasion did the Applicant ever speak to him about making specialist
appointments. In May 2002 his wife informed him that the Applicant was pregnant. He denies that a decision was made to
terminate the Applicant’s employment because she was pregnant. He says she was terminated because her performance was
unsatisfactory.

35 It is common ground Mr Ooi ceased employment with the Respondent in May 2002 and Mr Woodhouse became full-time. Mr
Filigoy agreed Mr Woodhouse is an exceptional salesman when compared to the performance of other employees.

36 Mr Filigoy conceded in cross-examination that the first time the Applicant was informed that her employment was about to be
terminated was on 5 June 2002 when he told her that she was terminated and paid her an amount of money in lieu of notice. He
also conceded that at no time during the currency of her employment did he ever inform her that if her performance did not
improve she could be terminated.

37 Mrs Gisella Filigoy testified that she usually works 40 hours per week from Monday to Thursday and occasionally on Sundays.
Her role is to manage sales, carry out administrative work and credit control. The Applicant worked very closely with Mrs
Filigoy for at least two full days per week. When the Applicant first commenced work Mrs Filigoy did not work on
Wednesdays. Shortly thereafter Mrs Filigoy swapped her day off to Friday each week and the Applicant began working on
Wednesdays. Consequently they worked together each week on Wednesdays and Thursdays. The Applicant had very good
clerical skills so Mrs Filigoy gave the Applicant some internet work to do and some basic MYOB data inputting. However,
Mrs Filigoy testified the Applicant was employed as a Car Rental Officer and her major duties were sales. Later in the
Applicant’s employment she carried out more clerical work, although during the entire currency of the Applicant’s
employment the Applicant prepared the wages each week. Mrs Filigoy says she thought the Applicant was not very
enthusiastic, that she spoke quietly with a dull tone and did not appear to enjoy sales work. Mrs Filigoy says she constantly
spoke to the Applicant about improving the way she spoke to customers. She told the Applicant voice presentation was very
important and how to project her voice over the telephone. Mrs Filigoy’s desk was within two metres of the Applicant’s desk.
She says she told the Applicant constantly that she needed ask questions of customers to ascertain what they wanted and told
her to listen to the more experienced people in the office to learn how they dealt with customers. However, Mrs Filigoy
concedes that she never told the Applicant that her sales levels were poor. She says that she thought the Applicant never “took
in” what was being said to her because she did not respond to what was said to her (the Applicant). Mrs Filigoy testified that
she tried not to demotivate the Applicant and tried to speak to the Applicant about dealing with customers in a positive way.
She also says that the Applicant was expected to serve customers for 50% to 60% of each day. She says she thought the
Applicant enjoyed assisting with accounts, delivering vehicles and picking up customers. Mrs Filigoy maintains that she tried
to give the Applicant as much assistance as she could to improve her sales record because it was important for the profitability
of the business that all persons working in the office performed well in sales. She says that the Applicant’s performance in
regard to sales could not match Mr Woodhouse, who was the person the Applicant job shared with. Mrs Filigoy conceded,
however, Mr Woodhouse had a lot of experience in hire car sales but said he worked part-time for less hours, did corporate
work outside the office and his sales figures were triple the Applicant’s level of sales. She says she did not expect the
Applicant to perform as well as Mr Woodhouse who was a very good salesperson. She says she only expected the Applicant to
achieve about 50% of Mr Woodhouse’s rate of sales.

38 In relation to the making of personal telephone calls, Mrs Filigoy says the Applicant’s children constantly rang her at work and
that the Applicant made telephone calls to her husband, her children, a friend in Innaloo and her mother. She says she told her
(the Applicant) to keep her personal calls at the office to a minimum but she never told her that her children should not call her
at work. Mrs Filigoy also told the Applicant she was not to use the work mobile for personal calls when she (the Applicant)
was outside the office. However, Mrs Filigoy says the number of occasions the Applicant’s children telephoned was excessive.
Mrs Filigoy says she has two children about the same age as the Applicant’s and they hardly ever call her at work. She
testified, however, that she understood that the Applicant was a mother and it was acceptable for her children to ring her each
day when they arrived home from school but that the Applicant’s children rang her constantly. Mrs Filigoy said all staff were
allowed to make some personal telephone calls. She testified that Mr Woodhouse had complained to her that the Applicant
made a lot of personal calls on Saturdays and Mr Ooi and Mr Woodhouse had complained to her on a number of occasions that
the Applicant’s children made too many telephone calls to the Applicant. Mrs Filigoy also testified that Mr Ooi also
complained the Applicant was lazy and that she (the Applicant) would read the newspaper instead of doing work on the
weekend. Mrs Filigoy says when she confronted the Applicant about reading the newspaper the Applicant denied she had read
a newspaper at work. Mrs Filigoy says whenever she told the Applicant to keep personal telephone calls to a minimum the
Applicant did not respond, she would simply stare at her blankly.

39 Mrs Filigoy says she never saw the Applicant arrive at work because she commenced work each day at a time later than the
Applicant. However she spoke to the Applicant on a number of occasions when her husband complained to her (Mrs Filigoy)
that the Applicant was late for work and the Applicant always blamed the traffic and the freeway for being late. Mrs Filigoy
says the Applicant never worked extra time during her lunch hour.

40 In relation to making doctors’ appointments, Mrs Filigoy says she asked the Applicant to make doctors’ appointments on her
days off. She says the Applicant always made appointments first thing in the morning which was the busiest time of the day.
She, however, conceded that the Applicant usually gave her one week’s, or at least a couple of days’ notice when she had a
medical appointment.

41 Mrs Filigoy testified that they made a decision to terminate the Applicant’s employment prior to Mr Ooi leaving the
Respondent’s employment. She says she advertised the Applicant’s position in early May 2002, (through an agency), prior to
the Applicant informing her (Mrs Filigoy) that she was pregnant. However, Mr Ooi twisted his ankle in early May 2002, was
off work for two weeks and did not return to work so a decision was made not to terminate the Applicant until 5 June 2002.

Legal Issues
42 The question to be determined by the Commission is whether the legal right of the Respondent to dismiss the Applicant has

been exercised harshly or oppressively against the employee, so as to amount to an abuse of that right (Ronald David Miles,
Norma Shirley Miles and Lee Gavin Miles and Rose & Crown Hiring Service trading as The Undercliffe Nursing Home v The
Federated Miscellaneous Workers’ Union of Australia, Hospital, Service and Miscellaneous, WA Branch (1985) 65 WAIG
385 at 386).

43 Mr Pilgrim on behalf of the Respondent contends that the onus of proof that the Applicant was harshly, oppressively or
unfairly dismissed lies upon the Applicant as the Applicant’s employment was terminated by the payment of pay in lieu of
notice by the Respondent. In support of its submissions the Respondent relies upon the decision of the Full Bench in Newmont
Australia Ltd v Australian Workers’ Union, West Australian Branch, Industrial Union of Workers (1988) 68 WAIG 677. In
that case the Full Bench of the Commission observed that where an employee’s employment was terminated by summary
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dismissal there is an obligation upon the employer to show on balance that misconduct had in fact occurred. The Respondent
contends that in this case the Applicant was not dismissed for misconduct but for poor performance so the nature of the
termination was not summary. In The Federated Miscellaneous Workers’ Union of Australia, WA Branch v Cat Welfare
Society Incorporated (1991) 71 WAIG 2014 at 2019 Sharkey P and Gregor C observed—

“It seems to us that whether a dismissal has occurred in circumstances where pay in lieu of notice is made, that the
question is one of mixed fact and law as to whether what occurred was a summary dismissal or not.
One consideration is that it depends whether such payment is permissible. That in turn depends on the contract and its
construction (see Macken J J, McCarry G and Sappideen C “The Law of Employment”, 3rd Edition, pages 170-172). In
some industries, also, it might be said to be a custom. If then, a payment in lieu of notice were not provided for in the
contract, then proper notice has to be given or there is a summary dismissal. The same would apply if there were no
custom or usage.
It follows that a summary dismissal, as a matter of fact and law, cannot be altered in its nature by payment in lieu of
notice.”

More recently in Sanders v Snell [1998] HCA 64 at [16]; (1998) 196 CLR 329 at 337 Gleeson CJ, Gaudron, Kirby and Hayne
JJ held that where there is no condition in a contact of employment for payment in lieu of notice, the employer is in breach of
the contract if the employer does not give the employee requisite notice of termination. In that case there was a written contract
of employment which specified a period of notice to be given.

44 Where an employee is dismissed summarily the onus is on the Applicant to demonstrate the dismissal was not fair on the
balance of probabilities. However, there is an evidential onus upon the employer to prove that the summary dismissal is
justified (Newmont Australia Ltd v The Australian Workers’ Union, West Australian Branch, Industrial Union of Workers
(1988) 68 WAIG 677 at 679).

45 The Applicant was paid pay in lieu of notice on termination even though there was no evidence that her contract of
employment allowed for or provided for payment in lieu of notice. It is clear however, that the Applicant’s termination was
sudden and unexpected. It is my view that the Applicant was summarily terminated and the onus of proving the circumstances
justifying the termination rests upon the Respondent. Even if I am wrong in relation to this issue, it is my view for the reasons
set out below that the Applicant would satisfy the requisite onus that she was unfairly dismissed.

46 In Ishmael v Turk Ellis Pty Ltd of Elverston Nominees (1990) 70 WAIG 3532, Mrs Ishmael was dismissed from her position as
computer operator on grounds that she would not consistently follow instructions. Consequently, the employer found her work
to be of an unsatisfactory standard. The Commission found that the manner of dismissal was an error of judgment and
conceded as such by the employer. The Commission at first instance however, dismissed the Applicant’s claim. The Full
Bench found the Commission at first instance erred in not finding that the termination was unfair. At page 3533 the Full Bench
observed—

“The question of competence is tested in matters of unfair dismissal in the following manner.
Generally, there is no finding of unfair dismissal when the termination has been due to incompetence or unsatisfactory
performance.
The Industrial Appeal Court considered this matter in Industrial Inspector of OIR v Holliday 66 WAIG 477. In that case
Olney J set out a number of considerations:-

(1) Incompetence of an employee may be sufficient justification for the exercise of the right of summary
dismissal.

(2) This will arise where there has been an express or implied representation by the employee that he was
competent to fulfil the job and has been shown to be incompetent.

(3) A right of summary dismissal for inefficiency arises if an employee who possesses a particular skill fails
or neglects to exercise that skill.

(4) If there is no general or particular representation as to ability or skill the workman undertakes no
responsibility.

(5) His Honour also said at page 479:-
It is wholly unreasonable and lacking in logic that conduct which does not disentitle an employee to
the normal period of notice or payment in lieu of notice upon termination of his services might
nevertheless prevent him from becoming entitled to a pro rata annual leave payment.

The Commission has usually modified the strict right of an employer to dismiss for incompetence by requiring that some
warning be given to the employee that his or her work is not satisfactory before terminating the employment (see Margio
v Fremantle Arts Centre Press 70 WAIG 2559).”

Further, at 3535 in Ishmael v Turk Ellis the Full Bench held—
“In terms of incompetence, the employer is entitled to dismiss an employee if there was an express or implied
representation by the employee of competence to fulfil a job, and secondly, actual incompetence [see PIEU v Jackson and
O’Sullivan Pty Ltd (1957) 1 FLR 175].
The Commission at first instance, having found that each was a truthful witness, thus found the onus on the applicant not
discharged.
The evidence really was, summarised, that Mrs Ishmael was not competent and failed to effect the necessary back-ups and
other difficulties.
It was Mrs Ishmael’s evidence that she was competent. The law would appear to be that if an employee is dismissed
without notice, but with money in lieu, what he/she received is, as a matter of law, damages for breach of contract.”

47 In Margio v Fremantle Arts Centre Press (1990) 70 WAIG 2559 (“Margio”), the Commission at first instance found that the
appellant was assessed as not meeting the required level of performance over a lengthy period of time and concluded that it
was not unreasonable for management to conclude that it would terminate the services of the appellant. The Full Bench found
that the Commission at first instance gave no, or insufficient, weight in relation to a number of issues including volume of
work, staffing and to the inadequacy of the warning. Accordingly the Full Bench in Margio held there was a wrongful
termination of contract as there was inadequate evidence of incompetence and there was insufficient warning given to the
appellant. In particular, there was no adequate warning or opportunity for the appellant to improve his work if improvement
were needed or justified. The decision in Margio was re-affirmed recently by the Full Bench of this Commission in DVG
Morley City Hyundai v Fabbri [2002] WAIRC 07057 on 21 November 2002. In that case the Respondent employee had been
demoted on two occasions whilst employed by the appellant. The appellant claimed that the Commission at first instance erred
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by not finding that the Respondent was dismissed for non-performance. In the reasons for decision by Sharkey P with whom
Wood C agreed, the President held at [97-100]—

“Nonetheless, I also want to make it clear that I do not consider it to be only procedurally unfair if an employee is
dismissed without reprimand or warning that his position is in jeopardy, or without being given the chance to remedy
defects in her or his performance.
There was clear evidence in defining that he was dismissed in this manner (see paragraph 54-55). There may well be
exceptions to this requirement in relation to a particularly serious matter (but this is not one of them).
The failure to give such warnings or reprimands or an opportunity to improve a performance amounts in my opinion to
substantive unfairness. In this case the failure, which the Commissioner found, amounted to both procedural and
substantive unfairness.
It was manifestly unfair that an employee who had received no reprimand, no chance to improve his performance, no
written warning, no other warning and no indication that he was to be dismissed if he did not improve was dismissed.”

Credibility
48 I did not find Mr Ooi to be a credible witness. I prefer the evidence given by Mr and Mrs Filigoy to the evidence given by the

Applicant and Mr Ooi where their evidence departs. Mr Ooi in his evidence in chief testified that he had never made any
complaints about the Applicant’s performance, nor had he heard any person complain about her performance. However, when
he was cross-examined in relation to this issue Mr Ooi plainly departed from his evidence in chief. I am satisfied that a
complaint was made by Mr Ooi about the Applicant making and receiving too many personal telephone calls on the weekend
and reading the newspaper when there was work to be done. Although the Respondent maintains that the Applicant failed to
check other amounts of damage which had not been charged to clients.

49 I do not accept the Applicant’s contention that she was not given any sales training. Having seen the Applicant give evidence it
is apparent from her demeanour that she is a very quiet person who would not project an outgoing personality that may be
helpful in becoming a highly successful sales person.

50 It is apparent from the evidence that Mr Filigoy never at any time informed the Applicant that her level of sales was below that
of other members of staff.

51 Mr Filigoy gave no evidence about the Applicant’s failure to use quote sheets. The only matter he raised was that the Applicant
did some work on the computer on the design of the quote sheet but that Mrs Filigoy had to take the task over.

Applicant’s Sales Performance
52 The sales figures do not support the contention that everyone employed in the Respondent’s business achieved a high level of

sales except the Applicant by the beginning of January 2002, or at any time whilst the Applicant was employed.
53 The sales records show that between 31 December 2001 and 31 January 2002 the Applicant rented 14 vehicles for a total of

61 days. The person she job shared with at that particular point in time, Simon, rented 24 vehicles for a total of 68 days. On
31 December 2001 to 31 January 2002 Mr Ooi (who worked full-time), rented 19 vehicles for a total of 84 days. During that
period Mr Filigoy rented 47 vehicles for 368.5 days and Mrs Filigoy rented 4 vehicles for nine days.

54 Between 1 February 2002 to 28 February 2002 the Applicant rented 19 vehicles for 68 days and in the same period Simon
rented five vehicles for 44 days. Simon’s employment was terminated on grounds of insufficient sales sometime in February
2002. During that period, Mr Filigoy rented 36 vehicles for 242 days. Mrs Filigoy rented 16 vehicles for 70 days and Mr Ooi
rented 19 vehicles for 119 days.

55 The sales records for the period 1 March 2002 to 31 March 2002 show the Applicant rented 14 vehicles for 37 days, Mr
Woodhouse rented 33 vehicles for 176.5 days, Mr Ooi rented 30 vehicles for 123.5 days, Mrs Filigoy rented 14 vehicles for
75 days and Mr Filigoy rented 39 vehicles for 180.5 days.

56 In April 2002 the sales figures record that from 1 April 2002 to 30 April 2002 the Applicant rented 13 vehicles for 46.5 days,
Mr Woodhouse rented 30 vehicles for 166.5 days, Mr Ooi rented 23 vehicles for 76.5 days, Mrs Filigoy rented 9 vehicles for
32 days and Mr Filigoy rented 33 vehicles for 213.5 days.

57 From 1 May 2002 until 31 May 2002 the Applicant rented 11 vehicles for 71.5 days, Mr Woodhouse rented 20 vehicles for
101.5 days, Mr Ooi rented 3 vehicles for 8 days, Mr Filigoy rented 22 vehicles for 99 days and Mrs Filigoy rented 9 vehicles
for 42 days.

58 Clearly the figures show that Mr Ooi’s sales levels were no better than the Applicant’s, yet there was no evidence that his
employment was terminated on grounds of poor sales performance. I do not agree that these figures show the Applicant’s sales
performance was poor. Further it is common ground that in the later part of her employment she spent an increased period of
time picking up and delivering vehicles. In any event the Applicant never held herself out to be an experienced salesperson.

Other Employment Issues
59 There was no evidence that the Applicant’s failure to occasionally use quote sheets was inappropriate. I accept from time to

time that when the Applicant was preparing wages or inputting accounts data, it was reasonable for her to be the last person in
the office to answer a ringing telephone. Further I do not accept that it was inappropriate for the Applicant to take time off
work to attend medical appointments for herself and her daughter. Clearly employers are required to accept that on some
occasions family responsibilities require time away from work.

60 I do however accept that the Applicant was habitually late for work, that she received and made an excessive amount of
personal telephone calls and read the newspaper on weekends when she should have been attending to her work. Mr Filigoy
says that the Applicant made up time at lunch time. At no time did the Respondent warn the Applicant that her employment
may be terminated if she did not address these issues. Whilst the Applicant concedes that she failed to check the Starwagon for
damage when the vehicle was returned, it is clear from the evidence that the Respondent did not terminate the Applicant’s
employment because of this incident. In any event, I am satisfied that the Applicant did not fail to make appropriate checks for
damage on any other occasions. Clearly Mr and Mrs Filigoy made up their minds to terminate the Applicant’s employment
about six weeks before they did so. It is my view they could have warned the Applicant that she had six weeks to improve
otherwise she would be terminated. In particular, she could have been given an opportunity to adequately address her
timeliness, reading newspapers and the unacceptable level of personal telephone calls.

61 In all the circumstances I am satisfied that the Applicant was unfairly dismissed. Clearly re-instatement is not practicable. I am
satisfied that the Applicant has attempted to mitigate her loss and I will make an order that the Respondent pay the Applicant
$4,950 as compensation.

_________
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2003 WAIRC 07602
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES CHERYL JOHNSON, APPLICANT
v.
MILLSWAN HOLDINGS PTY LTD (ACN 063 694 299) T/A DRIVEWEST CAR RENTALS,
RESPONDENT

CORAM COMMISSIONER J H SMITH
DATE OF ORDER TUESDAY, 4 FEBRUARY 2003
FILE NO. APPLICATION 1076 OF 2002
CITATION NO. 2003 WAIRC 07602
_________________________________________________________________________________________________________

Result Applicant unfairly dismissed. Respondent ordered to pay the Applicant $4,950 compensation.
Representation
Applicant Mr T Crossley-Solomon (as agent)
Respondent Mr L Pilgrim (as agent)
_________________________________________________________________________________________________________

Order
HAVING heard Mr Crossley-Solomon on behalf of the Applicant and Mr Pilgrim on behalf of the Respondent the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby—

(1) DECLARES that the Applicant was unfairly dismissed by the Respondent; and
(2) ORDERS that the Respondent pay the Applicant $4,950 within seven days of the date of this Order.

(Sgd.) J. H. SMITH,
[L.S.] Commissioner.

____________________

2003 WAIRC 07581
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES JOHN LEESON, APPLICANT
v.
CLASSIC FB HOLDINGS PTY LTD, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DATE MONDAY, 3 FEBRUARY 2003
FILE NO. APPLICATION 701 OF 2002
CITATION NO. 2003 WAIRC 07581
_________________________________________________________________________________________________________

Result Unfairly dismissed/compensation awarded
Representation
Applicant Mr C. Fayle appeared on behalf of the Applicant
Respondent Ms S. Dry appeared on behalf of the Respondent
_________________________________________________________________________________________________________

Reasons for Decision
1 John Leeson (the Applicant) applied to the Commission for orders pursuant to s.23A of the Industrial Relations Act, 1979 (the

Act) on 24th April 2002. He claimed he had been unfairly dismissed from employment with Classic FB Holdings Pty Ltd (the
Respondent) from the position of print machinist operating a Heidelberg SM52P printing machine on 24th April 2002. In
essence he says that the unfairness arises because he had been promised training on the machine and never received it.
Incorrect chemicals affected the print quality and caused inconsistent colour production which he advised to the Respondent.
He claims he used his own initiative to provide remedies in conjunction with representatives of the machine vendor and the
chemical supplier. His suggestion to install a reverse osmosis filtration system was ignored. At least a week before his
dismissal he advised the Respondent that the chemical problem was fixed, however in any event the ultimate quality control
was not within his remit. There had been no discussions about the so called deficiencies or warnings to him about his work.

2 At the commencement of proceedings the parties agreed that the correct title of the Respondent is Classic FB Holdings Pty Ltd
and the Commission allowed that amendment to be made. The Applicant says he was employed originally on a casual basis
and was provided with a copy of the Respondent’s policy and human resources manual (Exhibit F4) which refers to a
probationary period of three months. It came to pass that the Applicant was offered fulltime employment on 18th February
2002 soon after which he encountered problems with the chemicals used in the printing machine operated by him. He claims
he was dismissed without warning.

3 The Applicant gave evidence that although he had extensive experience in the printing industry he had not made active use of
his trade skills for some time immediately before employment with the Respondent. He produced examples of his academic
record (Exhibit F2). He was employed with the Respondent following an interview with the Production Manager, then Mr
Bresland in January 2002. He received a letter of engagement on 22nd January 2002 (Exhibit F3) which he acknowledged by
signature. At the same time he received a policy manual which he read.

4 The Applicant says that in due course he was offered permanent employment but he was never told in the subsequent
engagement that he was on probation. The Applicant denies that at that time he received a letter which reduced the probation
period as a result of the three weeks casual service (Exhibit D1). He says around that time he received a letter differently
worded but he did not retain a copy.
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5 The Applicant said that in the middle of February 2002 he was experiencing problems with colour fluctuations and misting
over the plates on the machine. The Applicant approached his then supervisor, Mr Glen Buckley, who had replaced
Mr Bresland who had by that time left. Prior to his departure Mr Bresland had declined to give the Applicant assistance or
technical guidance because he was at odds with the Respondent and had decided to leave.

6 After the Applicant had approached Mr Buckley the vendor of the printing machine was asked to send a technician to inspect it
for defects. The technician made the inspection in conjunction with the Applicant and they discovered problems relating to
glazing of the rollers. According to the Applicant glazing occurs through constant exposure to various chemicals and
sometimes has to be stripped to keep the printing at maximum quality.

7 The technician having decided the rollers were badly glazed removed and treated them with chemicals to leech out long term
glaze. This chemical was not available in the Respondent’s stores and had to be bought in. While initially successful after a
short period the problem resurfaced and the Applicant discovered that a solution used was not specifically designed for the
type of plate chemistry on the machine. During his evidence he gave a technical explanation of the chemistry of the process
which need not be recited for the purpose of these Reasons. Suffice to say that the Applicant discovered the wrong chemical
had been used.

8 Ultimately the Applicant says that he resolved the problem by cleaning out filters, resetting that part of the machine to
specification, mixing the correct chemicals as per the plate manufacturer’s instructions and recommissioning the machine.
Thereafter there were no further problems.

9 The Applicant claims that at all times he checked the job at the press and then it was passed to the next department.
10 There was considerable evidence given about the standard of printing on test sheets. Examples appear in Exhibits F5, F6 and

Exhibit A. This last Exhibit was introduced by the Commission. It had been filed as part of the Respondent’s Answer.
11 The Applicant identified that the sheets contained a different amount of colour. I will say more about the sheets later in these

Reasons. The Commission was told by the Applicant that some weeks after solving the printing problem he noticed an
advertisement in the newspaper for a printing machinist. He asked the Operations Manager, Mr Buckley, why the
advertisement was placed because the Applicant was of the opinion that the position advertised was that occupied by him. He
was told that was incorrect, what the Respondent wanted was to get some more colour experience in the production area. The
Applicant noticed that he was not offered overtime on a Saturday and an apprentice was brought in to do the work. This was a
few days before his dismissal.

12 On the day of his dismissal the Applicant completed the day’s program including overtime. He was told he was to see the
Operations Manager who dismissed him. He asked for an explanation and was told that the production quality was not up to
standard. The Applicant asserts that at no time had the quality of his workmanship been raised as an issue with him, nor had he
been warned that his position was in jeopardy because of performance. The Applicant raised his objections to the termination
with Mr Buckley and was told that it did not matter what he thought because Mr Yovich, the Respondent’s Principal, wanted
the Applicant removed.

13 The Applicant gave evidence about earnings subsequent to leaving employment of the Respondent and about his efforts to
obtain work (see Exhibit F7 – Statement of earnings). The Applicant told the Commission he now receives a rate where the
payment is $50.00 per week less on the base rate than he would have earned if he had stayed with the Respondent.

14 The Commission received evidence on behalf of the Respondent from Sasha Nicole Dry who is the Respondent’s Manager.
Her evidence can be fairly encapsulated by saying that the Respondent asserts that the Applicant was told on 18th February
2002 that he would be required to serve a probationary period until 26th April 2002 in order that the Respondent could assess
his capabilities. During the period he received operational instructions from the printing machine’s vendor, Heidleberg. He was
made fully aware he had telephone support available from Heidleberg. Notwithstanding he produced printing of poor standard
that was unacceptable and blamed the poor quality on the machine’s chemistry. It is asserted by the Respondent that
Heidleberg confirmed that the machine was in perfect order and had been reset to specifications. After the Applicant departed
there were no further problems with the chemistry and the machine has generated work of high standard. The Applicant was
warned verbally on several occasions that he must be accountable for the quality of printing produced and that strict checking
procedures had to be complied with, however he did not do so and continued to produce work of poor standard. The reprinting
of jobs was very costly and put the business under financial pressure. The Applicant was warned after a client returned a job.
Due to continuing poor performance, there was no alternative but to terminate his employment.

15 It is fair to say in relation to the evidence given by Ms Dry that she had no direct knowledge of the Applicant’s work, not being
his supervisor. Mr Buckley was not called to give evidence. What Ms Dry was able to tell the Commission was that she typed a
letter of engagement from Mr Buckley to the Applicant on 18th April 2002 which referred to his probation period ending on
26th April 2002. She says she had Mr Buckley sign it, she sealed it and gave it to the Applicant. She identified Exhibit D1 as
that letter.

16 She only knew of the problems about the Applicant through Mr Buckley. She was not present at any of the conversations and
does not know what was said. She produced to the Commission documents that she claimed were records of the warnings
(Exhibits D3 and D4) given to the Applicant. These documents became controversial for reasons I will explore later in these
Reasons for Decision. Both of the letters were said to be created by Mr Buckley. It was also suggested that the document of
11th April 2002 (Exhibit D4) mentions that a warning was given in conjunction with Mr Brad Yovich, who was present during
the hearing. The Respondent was given the opportunity to call Mr Yovich to verify the document but he declined to give
evidence on oath.

17 Ms Dry said that she had frequently commented to Mr Buckley, who was responsible for productivity of the production room,
that the Applicant was not producing work to a reliable standard or at a reasonable rate, which was causing loss of stock.
Ultimately according to Ms Dry the Respondent lost customers. The Applicant also worked excessive and unnecessary
overtime. He received two warnings, he was paid in lieu of notice and the Respondent believed that it had done nothing wrong
in the dismissal.

18 There was considerable discussion between the Commission and Ms Dry about the veracity of the exhibits which had been
produced before the Commission. Of particular interest was the extent of the difference in print quality of exhibits which were
said to represent the work of the Applicant.

19 During proceedings Ms Dry asked that the matter be adjourned in order that the Respondent might locate Mr Buckley and
organise legal representation in view of an allegation by Mr Fayle of fabrication of evidence. Mr Fayle opposed the application
submitting that the matter had been on foot for at least eight months and the Respondent had ample opportunity to gain advice
and appoint legal representation. The Applicant was concerned that the matter, if adjourned, would be subject to considerable
delay which would be prejudicial to the Applicant. Sufficient leeway had been given to the Respondent. On the balance of
convenience the matter should be heard.
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20 The Commission declined to adjourn the matter. The justice of the matter being that it ought be disposed of. The Respondent
was not an innocent abroad; it is an established business in the commercial world and understands that all of its work is
conducted in a legal framework. Part of that framework is the industrial laws of the State. Rights are created under those laws
for a person to make an application under s.29 of the Act to seek a remedy for an alleged unfair dismissal.

21 The Commission observed that it would not refuse to list matters because one party or other first opts not to have legal
representation then changes its mind. It is assumed that such a party make sensible commercial decisions about what they need
to do concerning representation to deal with the case. The Respondent had more than adequate opportunity to put everything
that needed to be put in its defence. The Commission gave more assistance to Ms Dry than is usual, some might say more than
should have been given. The upshot was the Respondent had an adequate opportunity to ventilate its side of the case. That Mr
Fayle rejects the evidence as being potentially fabricated is something he might say whether the Respondent was represented
or not. That he says it does not mean it is true. That he says it does not mean that the Commission would accept that what he
says is true but he is entitled to say it and, presumably, would say so regardless of the level of representation.

22 The Commission drew the attention of Ms Dry to Exhibit D4 a document the Respondent sought to rely on created by Mr
Buckley which refers to a warning being given in conjunction with Mr Yovich, who was present in the court. The writing was
provable by someone who was present at the hearing and evidence from Mr Yovich might have gone some way to dispose of
the allegation of fabrication if the Respondent wanted to do so.

23 While at the time the Commission did not draw any adverse conclusion from the fact that Mr Yovich did not want to give
evidence, it did observe that the value that it placed on the document was diminished. Ultimately the Commission declined to
grant the adjournment. Mr Fayle then cross examined Ms Dry. It is not necessary for the purposes of these Reasons for
Decision to summarise that cross examination I will refer to it during my analysis.

24 The Commission is to make findings on the credibility of witnesses. The Applicant appeared, his evidence was cogent and
logical, there was no inconsistency, there is no reason why the Commission should not accept his evidence as being credible
and truthful.

25 The only evidence on behalf of the Respondent was called from the Manager, Sasha Dry. Ms Dry laboured under the difficulty
of not having first hand knowledge of the dealings between Mr Buckley and the Applicant. The documentary evidence that she
produced in lieu of her first hand knowledge was of extremely poor quality. Exhibits D3 and D4 are very important in the
disposition of this case. They are said by Ms Dry to be the creations of Mr Buckley on two different dates, the 2nd and 11th

April 2002. They purport to be warnings given to the Applicant. However the document dated 11th April 2002 although written
in a different colour ink to that of 2nd April 2002 has the potential of being created on the same day. The date 11th April 2002 is
clearly visible on the document headed 2nd April 2002. There is cause for the Commission to conclude that those documents
are grossly unreliable to the extent that they should not be accepted at all.

26 Other documentary evidence from the Applicant is of a similar nature. In the Answer to the Application filed in the
Commission on 17th May 2002, there is an example of a printed sheet produced by the Applicant (Exhibit A). There are two
other copies of that same sheet in Exhibits F5 and F6 each of them are of a different standard to the extent that Exhibit F6 is
substantially different. It is open for the Commission to conclude that these were sheets of a test run when the ink saturation
was being adjusted to final quality. Exhibit A which was filed by the Respondent with its Answer is inferior compared to other
sheets from the same production run. It is open to find that the sheet with the Answer was presented to prejudice a proper view
of the Applicant’s performance to the Commission.

27 For all of these reasons the Commission has decided that the evidence presented by the Respondent should be viewed with
extreme caution and where it differs from that produced by the Applicant, the Applicant’s evidence should be favoured. Finally
in respect of the evidence the Commission draws an adverse conclusion by the failure of Mr Yovich to give evidence about the
document Exhibit D4 which mentions that a warning was given in conjunction with him. He was offered the opportunity to
give evidence on oath; he declined it, when it was within his power to give truthful evidence which may have gone to
establishing the truth or not of Exhibit D4. Because he declined to give evidence when the opportunity was clearly offered to
him it follows that an adverse conclusion ought to be drawn about that failure.

28 The Commission is required to decide matters before it on the basis of the balance of probabilities; it has to ensure that a fair
go has been given to both sides (Undercliffe Nursing Home v Federated Miscellaneous Workers Union (1985) 65 WAIG 385).
In ensuring a fair go has occurred it is to keep in mind that the employer has a right to hire and fire and that right will be only
be interfered with if it has been abused.

29 The Commission has accepted the Applicant’s version of events, I think it more likely than not that the Applicant was engaged
in January 2002 and on the best evidence available there was a probationary period that ran from three months from 2nd

January 2002. If that is the case, and the Commission rejects that the contention of the Respondent that the Applicant received
the letter of appointment dated 18th February 2002, then the probationary period finished prior to the Applicant’s dismissal. It
is therefore not open to the Respondent to rely upon the so called probationary period as a reason to bring the Applicant’s
position to an end.

30 I find the Applicant had been out of the industry for some time when he applied for a job with the Respondent. The Applicant
through his evidence displayed sound technical knowledge of the operations and chemistry of the printing machine. It is more
likely than not his diagnosis of its problems were correct. The Respondent says that the vendor Heidelberg gave the machine a
complete bill of health and the Applicant’s complaints about it were wrong. However that assertion is demolished by Exhibit
F8 which is an invoice from Heidelberg which supports the Applicant’s contentions that the rollers needed reglazing, that it
was necessary to apply rollo paste to assure effective deglazing and that the technician assisted the operator in re-installing the
rollers and resetting the machine to specification.

31 The Applicant’s contentions about the difficulties with the machine are borne out by that invoice. The Commission should
conclude that his assertions about the difficulties with quality are correct, he identified them and made every effort to resolve
them. He was hindered in that process by the Respondent providing incorrect chemicals but ultimately the problems were
resolved and the machine started to produce appropriate quality product.

32 The claims by the Respondent that the Applicant was warned about his performance have not been proved. The letters said to
be produced by Mr Buckley were more likely than not manufactured for the purpose of this hearing and no weight should be
given to them. Similarly no weight should be given to the samples of the print quality of the machine which were produced by
the Respondent.

33 For reasons which are not clear from the evidence the Respondent decided that it would replace the Applicant. It did not tell
him that it was going to do so instead it advertised for a replacement while his contract of service was existing. It fully
intended to dismiss him once it had appointed a replacement. As soon as a replacement came available that is exactly what
happened. The Respondent’s conduct was entirely premeditated. The Applicant was in effect dismissed in a somewhat
summary fashion even though he was ultimately given some money as a payment in lieu of notice.
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34 This dismissal was clearly unfair on the test to be applied and orders will issue accordingly.
35 The evidence is the Applicant has obtained another job. It is not practicable for him to leave that employer and for that reason

Mr Fayle submits that reinstatement is not an option.
36 The Commission accepts that submission and will therefore fix compensation. The rules for the assessment of compensation

have been established in Boganovich v Bayside Western Australia Pty Ltd (1999) (79 WAIG 8) and Gilmore -v- Cecil Bros.
(1996) 76 WAIG 4434. His Honour the President has set out the rules to be applied. Essentially an applicant who successfully
prosecutes an unfair dismissal claim is to be placed in the position that he would have been if the unfair dismissal had not
occurred. According to the evidence the Applicant was dismissed on 24th April 2002, he searched for work but was unable to
find it and decided that he would work as a courier driver using his own vehicle. Exhibit F7 sets out the earnings and the costs
associated with that work. Less his expenses he earned $1,321.57. While employed with the Respondent the Applicant had
been working on the basis of $32,000.00 per year as a base payment.

37 In July 2002 he obtained a position which earns him a rate which is $50.00 per week less than the amount of money he earned
with the Respondent and that loss is ongoing.

38 The Applicant was unemployed but looking for work between the date of dismissal and the time he was able to establish his
courier business on 31st May 2002. He then worked the courier business until 5th July 2002. In that time if he had been
employed by the Respondent he would have earned $8,000.00. Less $1,320.00 earnings from the courier business he incurred a
loss over that period of $6,680 thereafter his ongoing loss is $50.00 per week. The Applicant shows no signs of being able to
obtain work in the industry and the Commission assesses that loss for the purposes of compensation to continue for a year. The
total loss therefore is $6,680.00 plus $2,600.00 which is $9,280.00. The Commission too is required to assess whether there
has been injury, in this case it is the Applicant’s contention that as a result of the dismissal he has been unable to obtain work
in his calling and this may well be because of the affect of the unfair termination. In those circumstances he should be awarded
$1,000.00 for injury. The total compensation therefore to be awarded by the Commission in this case is $10,280.00. Orders
will issue that the Applicant was unfairly dismissed, that reinstatement is unavailing and that the Respondent pay the Applicant
the sum of $10,280.00 subject to any taxation assessed by the Commissioner of Taxation under the Income Tax Assessment
Act 1936 and actually paid.

_________

2003 WAIRC 07641
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES JOHN LEESON, APPLICANT
v.
CLASSIC FB HOLDINGS PTY LTD, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DATE THURSDAY, 6 FEBRUARY 2003
FILE NO. APPLICATION 701 OF 2002
CITATION NO. 2003 WAIRC 07641
_________________________________________________________________________________________________________

Result Unfairly dismissed/compensation awarded
_________________________________________________________________________________________________________

Order
HAVING heard Mr C. Fayle on behalf of the Applicant and Ms S. Dry on behalf of the Respondent, the Commission pursuant to
the powers conferred on it under the Industrial Relations Act, 1979, hereby orders:

1. THAT the Applicant was unfairly dismissed and reinstatement is unavailing.
2. THAT the Respondent pay the Applicant the sum of $10,280.00 subject to any taxation assessed by the

Commissioner of Taxation under the Income Tax Assessment Act 1936 and actually paid.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

____________________

2003 WAIRC 07363
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES LOUISE MCDADE, APPLICANT
v.
PACEWAY MITSUBISHI, RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
DATE OF ORDER TUESDAY, 14 JANUARY 2003
FILE NO. APPLICATION 1649 OF 2002
CITATION NO. 2003 WAIRC 07363
_________________________________________________________________________________________________________

Result Claim of unfair dismissal granted.
Representation
Applicant Mr S McDade as agent
Respondent Mr R Mehan
_________________________________________________________________________________________________________
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Reasons for Decision (Given Extemporaneously)
1 Mrs McDade was employed on three months’ probation. She was dismissed some two months into that probationary period.

The letter from the respondent shows that the reason for the dismissal was the respondent feeling that Mrs McDade’s overall
sales development had not been to the respondent’s required levels and its feelings that even with further sales training the
required level would not be attained. Mrs McDade claims that her dismissal was unfair because she says she was performing to
what she believed was the required level. She in fact sold sufficient vehicles to earn $1500 commission and therefore not live
only on her retainer as she had been asked at her interview.

2 It is agreed that during her employment Mrs McDade did not receive any kind of feedback or warning that her employment
was not viewed positively or that Paceway Mitsubishi might not be satisfied with her work. The assessment regarding her
employment was made by management at internal meetings and it is agreed that Mrs McDade would not have known of the
assessment being made about her.

3 The issue between the parties turns upon the purpose of probationary employment. The employer retains the right to see
whether or not it wishes to retain the employee in employment. The employer is entitled to consider the employee as if at first
interview because probation is an extension of the hiring process. It is a period of learning and a time of assessment. It is also a
period of teaching, training and counselling. The law as set down by the Full Bench of this Commission in a case called
Hutchinson v Cable Sands (1999) 79 WAIG 951 at 953 and repeated in later cases (East Kimberley Aboriginal Medical Service
v Australian Nursing Federation (2000) 80 WAIG 3155; East v Picton Press Pty Ltd (2001) 81 WAIG 1367 at 1369) is that an
employee on probation can expect to be counselled and informed that he or she is not meeting the required standards of
performance or be given reasonable training in this respect and can be warned of possible consequences of a failure to
improve. On the evidence in this case Mrs McDade was not given targets, budgets or levels of competent performance to meet
and she would not have known how she was performing relevant to any set target.

4 In this case, also I note that the contract that was signed by Mrs McDade expressly states that immediate termination within the
probationary period can be effected by either party without recourse to the other provided the termination was done in writing.
I am therefore satisfied that Paceway Mitsubishi had the legal right to dismiss Mrs McDade during the course of her
probationary employment. The issue becomes whether or not it was fair for the respondent to dismiss Mrs McDade during the
course of her probationary employment.

5 In this matter the reasons for her dismissal are not entirely clear. One reason, apparently, is management’s belief that Mrs
McDade was not able to make quick decisions. Mr McDade, on her behalf, refutes that by pointing to the 14 or perhaps
13 sales which she made during her employment. There are, apparently, other reasons which are unstated. On the evidence I
cannot be sure what the reasons are for management’s decision. Only one reason was referred to and although reference is
made to failure to make a quick decision I can only guess what the circumstances are which led to that conclusion. I should not
have to guess. Even though the employee is on probation this does not permit an employee to be dismissed for a reason that is
arbitrary or capricious and given that Paceway Mitsubishi has not been able to call any evidence to establish what the issues
were which led to its conclusions, I am unable to assess whether management’s decision had any reasonable basis in fact.
Paceway Mitsubishi itself chose not to call any evidence to explain its reasons. Had it done so I may well have been able to
conclude differently.

6 On the evidence, therefore, I have the evidence of Mrs McDade that she performed well and made sales greater than she
believed was anticipated by management (that being a reference to being asked whether she could exist on mere retainer). She
was in all other respects punctual and believed that her work was satisfactory. On the evidence I have no reason to doubt her
and in the absence of the respondent establishing its reasons I can be led only to the conclusion that while Mrs McDade’s
dismissal was lawful and in the terms of her contract it was unfair to her. I have no evidence from the company to find
otherwise. Had the company put its reasons to her at the time to allow her to understand its reasons or, if it had established
those reasons here, I would have found differently.

7 Under the Industrial Relations Act 1979 I am required to decide whether or not Mrs McDade should be reinstated. In that
regard I note that not only does the company oppose reinstatement but Mrs McDade does not seek reinstatement. I find that
reinstatement would be impracticable. I also find that re-employment of Mrs McDade in any other capacity would be
impracticable. I turn then to consider whether the Commission should make any order regarding compensation for any loss or
injury suffered by Mrs McDade. In relation to injury, that part of Mrs McDade’s claim is not pursued and I no longer consider
it.

8 In relation to the loss suffered by Mrs McDade, the fact remains that Mrs McDade was on probation and any loss that she
suffered must be affected by any assessment as to whether or not she is likely to have survived the probationary period. But in
any event, although I cannot conclude with any confidence that Mrs McDade would have been offered permanent employment
past the probationary period, on the evidence before me Mrs McDade’s period of probationary employment would have lasted
until the 1st October 2002 and on her evidence she found alternative employment on the 26th September 2002. Mrs McDade’s
loss therefore is the retainer that she would otherwise have earned between the date of dismissal, less one week because one
week’s retainer was paid in lieu of notice, and the commencement of her new employment on the 26th September 2002.

9 I am not satisfied from the evidence that Mrs McDade has suffered any on-going loss. As a result of the questions that I asked
her and then the questions asked of her by Mr Mehan where Mrs McDade admitted that presently she is earning more, I am not
able with any confidence to assess that Mrs McDade suffered an on-going loss in her new employment.

10 Accordingly, even though Mrs McDade’s dismissal is unfair the loss arising from that is merely the retainer that she would
have earned between one week after the 4th September until the 26th September 2002. In the absence of any records I have not
been able to quantify what that is. However, my intention would be to make the following order, and the order would be that
Paceway Mitsubishi pay Mrs McDade the retainer that she would have earned between the period one week after her dismissal
until the 26th September 2002; that representing the loss arising from her dismissal. That is my decision in the matter and I
obviously need your assistance in working out what that sum is.

11 [After discussion]
Mr McDade and Mr Mehan, if I issue an order that Paceway Mitsubishi pay Louise McDade the sum of $1,000 gross as
compensation for the loss arising from her dismissal within seven days of today’s date – that being the 13th January 2003 –
would either of you wish to say that the text of that is incorrect? There is no difficulty with the sum of money or the seven
days? You may take it then that is the Minute that I will issue and that neither of you wishes to speak to the Minutes and that an
order will issue in final form in the next few days, together with these written Reasons for Decision.

12 Order Accordingly.
_________
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2003 WAIRC 07364
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES LOUISE MCDADE, APPLICANT
v.
PACEWAY MITSUBISHI, RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
DATE OF ORDER TUESDAY, 14 JANUARY 2003
FILE NO. APPLICATION 1649 OF 2002
CITATION NO. 2003 WAIRC 07364
_________________________________________________________________________________________________________

Result Claim of unfair dismissal granted.
Representation
Applicant Mr S McDade as agent
Respondent Mr R Mehan
_________________________________________________________________________________________________________

Order
HAVING heard Mr S McDade on behalf of the Applicant and Mr R Mehan on behalf of the Respondent I, pursuant to the powers
vested in me pursuant to s.23A of the Act, hereby—

(a) DECLARE that Paceway Mitsubishi unfairly dismissed Louise McDade on 4 September 2002;
(b) ORDER that Paceway Mitsubishi pay Louise McDade the sum of $1,000 gross within seven days of the

13th January 2003 as compensation for the loss arising from her dismissal.
(Sgd.) A. R. BEECH,

[L.S.] Senior Commissioner.

____________________

2003 WAIRC 07614
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES KEVIN MCEWAN, APPLICANT
v.
AUSTRALASIAN CORRECTIONAL MANAGEMENT PTY LTD (ACN 051 130 600),
RESPONDENT

CORAM COMMISSIONER S J KENNER
DATE TUESDAY, 10 DECEMBER 2002
FILE NO/S. APPLICATION 1469 OF 2002
CITATION NO. 2003 WAIRC 07614
_________________________________________________________________________________________________________

Result Application dismissed for want of jurisdiction
Representation
Applicant Mr Z Davidson of counsel
Respondent Mr D Brajevic of counsel
_________________________________________________________________________________________________________

Reasons for Decision
(Given extemporaneously at the conclusion of the proceedings,

taken from the transcript as edited by the Commission)
1. The present application is one purportedly referred pursuant to s 29(1)(b)(i) of the Industrial Relations Act 1979 (“the

Act”), by which the applicant alleges he was unfairly dismissed by the respondent on or about 26 July 2002.  The
application was filed on 26 August 2002.  The respondent denied the applicant’s allegations and moreover raised as a
preliminary issue the Commission’s jurisdiction to entertain the claim on the basis that the proceedings were commenced
after 1 August 2002, and there was no ability for the Commission to extend time under the Act: Azzalini v Perth Inflight
Catering (2002) 82 WAIG 2992.

2. Despite the valiant attempts of counsel for the applicant, the Commission is not persuaded that it is within jurisdiction to
consider the acceptance of the present application out of time. I am satisfied on the evidence that the applicant was
dismissed in the sense that his employment was brought to an end and he was “sent away” on 26 July 2002, as I dealt
with that concept in a decision of the Commission as presently constituted in Gallotti v Argyle Diamond Mines Pty Ltd
(2002) 82 WAIG 3011.

3. I am satisfied on balance and it appears it is common ground that the applicant did not return to the respondent’s premises
after 26 July 2002 save for an attendance to take part in what was described as an “appeal” proceeding, such that the
relationship did not, on any view of the evidence, extend beyond 26 July 2002.

4. I am therefore satisfied that for the purposes of ss 29(1)(b)(i) and 29(2) of the Act, that the termination of the employment
took place on 26 July 2002. I am not persuaded that the institution of the internal “appeal” process as it was described,
had the effect of altering what was otherwise in my view a clear and manifest summary termination of the contract of
employment which appears on the evidence to me to be having been accepted by the applicant on his own affidavit and
acknowledged by the applicant in terms of his particulars of claim initially filed in this Commission on 26 August 2002.
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5. Furthermore, in relation to whether or not the contract of employment in some way remained on foot to 2 August 2002, as
a result of this internal “appeal”, I am not persuaded that it did. As to the question of s 29(3) of the Act, the Commission
is not persuaded it should depart from the views it expressed in Azzalini.

6. In that matter I took the view that the amendments effected by the Labour Relations Reform Act 2002 to repeal the
former s 29(2) of the Act and to enact the new ss 29(2) and s 29(3) were not retrospective in the sense that the datum
point for the termination of the employment is 1 August 2002 and not a date earlier for the purposes of the 28 day time
limit. In that case I cited with approval the decision of the Full Bench in Durham and Westrail (1994) 74 WAIG
1882 referred to by counsel for the respondent, which adopted the same view in relation to the introduction of an earlier
provision dealing with the limitation of 28 days, since repealed.

7. For all of those reasons, the Commission is not persuaded that it can entertain the applicant’s claim and accordingly the
application will be dismissed for want of jurisdiction.

_________

2003 WAIRC 07615
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES KEVIN MCEWAN, APPLICANT
v.
AUSTRALASIAN CORRECTIONAL MANAGEMENT PTY LTD (ACN 051 130 600),
RESPONDENT

CORAM COMMISSIONER S J KENNER
DATE TUESDAY, 10 DECEMBER 2002
FILE NO/S. APPLICATION 1469 OF 2002
CITATION NO. 2003 WAIRC 07615
_________________________________________________________________________________________________________

Result Application dismissed for want of jurisdiction
Representation
Applicant Mr Z Davidson of counsel
Respondent Mr D Brajevic of counsel
_________________________________________________________________________________________________________

Order
HAVING heard Mr Z Davidson of counsel on behalf of the applicant and Mr D Brajevic of counsel on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders—

THAT the application be and is hereby dismissed for want of jurisdiction.
(Sgd.) S. J. KENNER,

[L.S.] Commissioner.

____________________

2003 WAIRC 07578
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES TERENCE PAGE, APPLICANT
v.
WSP IMP. & EXP. PTY LTD T/A WORKFORCE SAFETY PRODUCTS, RESPONDENT

CORAM COMMISSIONER J H SMITH
DELIVERED FRIDAY, 31 JANUARY 2003
FILE NO. APPLICATION 728 OF 2002
CITATION NO. 2003 WAIRC 07578
_________________________________________________________________________________________________________

Result Application dismissed.
Representation
Applicant Mr A Prentice (of Counsel)
Respondent Mr D Jones (as Agent)
_________________________________________________________________________________________________________

Reasons for Decision
1 Terence John Page (“the Applicant”) made an application under s.29(1)(b)(i) of the Industrial Relations Act 1979 (“the Act”).

The Applicant claims that he has been harshly, oppressively or unfairly dismissed by WSP Imp. & Exp. Pty Ltd trading as
Workforce Safety Products (“the Respondent”) on 3 April 2002. At the time his employment was terminated, the Applicant
was 58 years of age.

Background
2 The Respondent imports personal protective equipment including safety shoes, gloves, vests, rain wear and disposable overalls

from China. The Respondent commenced trading in April 1997.
3 Prior to being employed by the Respondent, the Applicant lived in Kalgoorlie. He was employed as a Purchasing Manager

with Kalgoorlie Assay Labs from March 1996 until October 1999. Prior to that time the Applicant had been employed for
approximately 4 years as a Sales Consultant with a bovine products company. He had also been employed as a National Sales
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Manager for a period of 12 years for Rhone–Poulenc Australia Pty Ltd. Whilst the Applicant was working for Kalgoorlie
Assay Labs the Respondent’s sales agents called upon Kalgoorlie Assay Labs to sell the Respondent’s products. During one of
these visits, one of the Respondent’s salesmen, Mr Steve Gibson, told the Applicant, that he (the Applicant) might be a suitable
person to be employed by the Respondent. About a month later the Applicant was approached by the Respondent’s directors.
He was interviewed by the Respondent’s directors, Mr Miao Tian and Mr Graeme Beeck, on two occasions, over a period of
approximately 12 months.

4 The Applicant commenced employment with the Respondent on 20 October 1999. The Applicant was initially employed to
carry out sales work whereby it was anticipated that if he was successful at sales and marketing, he would lead the sales team
as sales and marketing manager. When the Applicant first commenced work he worked in the store for a couple of weeks.
Shortly after Mr Tian asked the Applicant to conduct a sales meeting. The result of that meeting was that Mr Tian was
extremely impressed with the Applicant’s apparent sales and marketing ability. From that time onwards the Applicant took
over the role of the head of the sales team.

5 Whilst the Applicant was employed in the Respondent’s business it (the Respondent) employed six persons, including the two
working directors. Mr Tian ran the import side of the business. The other director, Mr Beeck, worked on a part-time basis and
looked after credit control. One full-time person was employed as a storeman and the Respondent employed three sales
persons, including the Applicant.

6 The Applicant’s starting salary was $35,000 per annum. He was also provided with a mobile telephone and a fully maintained
motor vehicle. By the time the Applicant’s employment was terminated he had received a number of pay increases and his
salary was $46,000 per annum. It is common ground that during the currency of the Applicant’s employment, the Applicant
was a very successful and competent sales person and his salary had been increased because of his performance. It is also
common ground that during that period as a result of the Applicant’s efforts the Respondent’s turnover increased quite
substantially.

The Applicant’s Evidence
7 The Applicant says as a result of being offered a position with the Respondent, he relocated himself and his family, including

two school-aged children, from Kalgoorlie to Perth. He says when he was interviewed by the Respondent’s directors they
advised him that they were offering him a managerial position. He initially testified that he accepted the terms and conditions
offered to him but the terms and conditions he accepted were not reduced to writing. Although he later testified that he signed a
workplace agreement. However, it does not appear that any agreement was registered as a Workplace Agreement under the
Workplace Agreements Act 1993 and no copy of an agreement was produced by either party in these proceedings. Sometime in
the year 2000, the Applicant says he was offered a second workplace agreement (“the draft workplace agreement”). The
Applicant says he did not sign the draft workplace agreement, because he took issue with the terms of the salary package, in
particular the bonus referred to in the draft workplace agreement. However, he conceded in cross-examination that the job
description attached to that document accurately reflected his duties. Further, he also conceded that the “basic employment
conditions” set out in that document reflected his terms and conditions whilst employed by the Respondent.

8 The job description set out in the draft workplace agreement provided as follows—
“Title: Marketing & Business Manager
Responsible to—

Company Managing Director and General Manager
Scope: As the team leader, responsible to build and lead a professional team under the name of the

company, to carry out the company’s business and marketing plans, to achieve the company’s
planned growth and profitability.

Key performance areas—
1. To submit a business plan of company development for next three years.
2. According to the plan, to initiate a marketing plan.
3. Based on the marketing plan, set up achievable sales targets for each period.
4. To lead the team to achieve the planned targets.
5. To manage the company day to day operation.
6. Responsible for the staff management and summit proposals on employment matter.
7. To provide a periodical reports (sic) on staff performance for company bonus scheme.
8. To provide a monthly inventory report with suggests (sic) on stock clearance and re-stocking requirements.
9. To provide a quarterly major marketing and sales report for accessing the company position and evaluating the

business and marketing plans.
10. To cooperate the credit manger (sic) to carry out the company credit policy.”

Further, the draft workplace agreement set out the Applicant’s “basic employment conditions” as follows—
“A) Average hours of work per week to be 38 hrs/wk
 B) The standard overtime and holiday penalty rates do not apply to this contract of employment
 C) Annual leave entitlement – 20 working days per annum
 D) Sick leave entitlement – 10 working days per annum
 E) All standard public holidays to be taken with full pay entitlement
 F) WSP will give seven days notice for any changes which will have a significant effect on this agreement
 G) Termination of the employment (by employer or employee): two weeks notice to be given
 H) 52 weeks unpaid parental leave after 12 months service.
 I) Up to 2 days bereavement leave in the event of the death of a close relative
 J) 8 hours interview leave in the case of redundancy
 K) WSP will nominate Westpac Master Trust to manage its superannuation contribution for its employees”

9 The Applicant testified that when he commenced employment with the Respondent it was clear to him that the Respondent
needed his marketing and sales experience as no-one else in the company had the experience that he had. He put together a
short term business plan. Despite the fact that his job description required him to prepare a three year business plan, he did not
do so. He says he did not have time to do so as the company began growing quite rapidly.
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10 The Applicant also contends he prepared monthly sales charts which progressively showed these figures and he had monthly
sales meetings with the sales staff at which the monthly figures were discussed. He also attended monthly management
meetings with the directors at which the company sales were discussed.

11 The Applicant testified that when he was employed by Rhone–Poulenc Australia Pty Ltd as National Sales Manager of trading,
the company had the authority to make decisions in respect of the terms and conditions of which goods would be supplied
without having to obtain any authority to do so from anyone else in the company. Whilst working for the Respondent in early
2002, the Applicant negotiated the terms of distribution of the Respondent’s products with a branch of a company, JLD
Trading, in Tasmania. The head office of JLD Trading is located in Perth. The terms of the proposed agreement took some
time to negotiate. The negotiated terms were as follows—

“1. All consignment stock will be stored in a clean, secured commercial environment and will remain the property of
WORKFORCE SAFETY PRODUCTS until sold. The address of stated storage area to be passed on to the writer,
together with details of insurance covering theft.

2. All goods to be invoiced on WSP invoices.
3. Commission to be set at 10% payable to JLD Trading after monies received from customers.
4. Collection of monies from customers the responsibility of WSP
5. The cost of freight from Perth to Tasmania, WSP responsibility
6. A monthly stock take will be required, Trevor Pears responsibility.
7. All losses to fire, flood or any other act of God, WSP responsibility
8. Delivery dockets (for invoicing) to be faxed to WSP every second day or as required
9. Trevor Pears will actively promote WSP products through a reseller base system
10. No goods to be dispatched unless authorised by WSP that a) credit application has been completed, b) payments are

out not further than 30 days EOM.
11. WSP will provide a monthly report of customers purchases
12. All orders less than $200 dollars to be charged $5.00 delivery fee
13. WSP will provide catalogues for all customers.
14. Selling prices not to fall below the attached price list, unless authorised by the writer
15. Suggested stock holding as stated on price list. Please note qtys for some items will be per size, ie. NKYM &

NKYL26 will be 120 of each size.”

12 A few weeks before the Applicant’s employment was terminated, the Tasmanian State Manager of JLD Trading, Mr Trevor
Pears, came to Perth to select stock. The Applicant gave the proposal to Mr Tian, who discussed it with Mr Beeck. The
Respondent’s directors decided not to go ahead with the proposal because they were of the view the proposal would put the
Respondent at financial risk. The Applicant was very aggrieved by the decision not to go ahead with the proposal. The
Applicant strongly contended in his evidence that the proposal was without risk. He says that the Respondent provided goods
on consignment to other customers.

13 In mid to late 2000, the Respondent’s largest customer, Universal Sales and Marketing (“the business”), was experiencing
financial difficulties. The Applicant says that the owner of the business told him and Mr Tian that if they (the Respondent)
continued to supply them they would be able to pay their accounts. The debt climbed to $50,000 and the business went into
liquidation. The Applicant denied that Mr Tian instructed him (the Applicant) to stop supplying Universal Sales and Marketing
and says that whilst Mr Tian was away, he constantly discussed the matter with Mr Beeck, who was aware of the client’s
financial situation. When cross-examined he testified that it was agreed with Mr Beeck that goods would be supplied “on
promise of payments”.

14 Prior to the Applicant’s employment being terminated, the Applicant and Mr Tian generally had a very good relationship and
often played golf together. In about January 2002, the Applicant informed Mr Tian that he had been approached by another
company for an interview for the position of State Manager. About a week before the Applicant’s employment was terminated
he was asked to attend a second interview. He informed Mr Tian that he had been asked to attend a second interview for the
position of State Manager and asked for the day off to attend the interview. The Applicant says however, that the interview did
not proceed because the prospective employer’s company merged with another company. It was, however, apparent from his
evidence that he took the day off work and did not tell the Respondent’s directors that the second interview did not proceed.

15 On Wednesday, 3 April 2002, the Applicant met with the directors at a “usual” monthly meeting. The Applicant says that prior
to discussing general business he told them he wanted his authority and position “verified”. Further he says he was asking for
an “offer” to secure his future with the company and his retirement. He says he told the directors he wanted them to put in
writing the verbal offers that they had made on previous occasions. He testified that sometime in 2001 Mr Tian had promised
him, in the presence of Mr Beeck, that he would be paid a bonus of 15% of the company’s net profit at the end of the
2001/2002 financial year. He says Mr Tian had also promised him that on retirement he would be paid three times his annual
salary as a retirement benefit. He also testified he told them he wanted to know whether he was the Sales Marketing Manager
or Senior Sales Representative and he should be paid accordingly. When asked in evidence what he was seeking clarification
of, he informed the Commission he wanted his authority to be clarified because the directors had rejected the JLD Trading
proposal. In particular, it was his view that as Sales Marketing Manager he should have had the authority to enter into such
contracts and he wanted that issue to be clarified.

16 When cross-examined the Applicant conceded that the directors wanted to know how the second interview had proceeded. The
Applicant testified that he then told them that he had not heard anything but they had amalgamated with another company so
the position was no longer available. When questioned further, he conceded that when he was asked how had he (the
Applicant) “gone” with the second interview he told the directors that it was none of their business.

17 The Applicant also conceded that he had been paid a $2,500 bonus at Christmas 2001. The three sales staff were paid a
$5,000 bonus in total and half of that amount was paid to him. He also conceded that he did not raise with either of the
directors whether the payment of $2,500 was part of the alleged bonus amount of 15% that the Applicant says was to be paid to
him at the end of the 2002 financial year.

18 At the meeting on 3 April 2002, the directors asked the Applicant to leave the meeting and asked him to come back in about
15 minutes. When he returned to the meeting Mr Beeck informed him that they could not work with him anymore because he
was arrogant and they were giving him two weeks notice. The Applicant says he was stunned. The decision was completely
unexpected by him. He says he told Mr Tian that the Worsley Alumina contract was up for renewal and that someone would
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need to deal with that contract. He handed Mr Tian a copy of that contract. He left the meeting and went home. He was later
given a letter advising him his employment would be terminated in two weeks. The letter stated—

“As we can (sic) not come to an agreement on your further employment by this company during today’s meeting between
you and two of the directors, we are writing to you this letter to comfirm (sic) that your employment by this company will
be terminated two weeks from today.
Please return all of the company’s properties and come to see Graeme Beeck to pick up a cheque of your entitlement
tomorrow.
We wish you all the best.”

19  The Applicant says he went to work the next day at 7:00am to send out an order. Mr Tian told him to go home and come back
at 9:00am when Mr Beeck would be in the office. The Applicant returned to the Respondent’s premises at 9:00am and asked
Mr Beeck to reconsider their (the director’s) decision. Mr Beeck told him that they would not do so, that he was not required to
work out his notice and asked him (the Applicant) to return all company property. The Applicant drove home, cleaned the car,
removed his private property from the vehicle and returned the vehicle and the mobile telephone. He was paid an amount of
$6,000 (gross) by the Respondent. He says he did not know what that money was for, that Mr Beeck handed him a cheque for
$4,200 (net) when he returned the telephone and the other company items. When cross-examined, the Applicant conceded that
the meeting on 3 April 2002 was heated. When it was put to him that he was aggressive, he did not directly concede that he
was, he however testified that “aggression is a very fine point between confidence – and I’m a very confident person. That
might come across as aggressive”. He says during the period he was employed by the Respondent there had been many heated
moments between him and the Respondent’s directors because of the expediential growth of the company.

The Respondent’s Evidence
20 Mr Tian says the Applicant’s terms and conditions were not reduced to writing until mid 2000 when the Applicant was offered

a workplace agreement. When Mr Tian gave the draft workplace agreement to the Applicant, the Applicant told him (Mr Tian)
that it was “not good enough” but he did not say why. Mr Tian says he talked from time to time to all their employees about
payment of bonuses on the basis that when the company delivers results they would be willing to share the profit. He says he
never made statements that were anything other than general statements to all staff and no formal promises were made to any
employees. In particular, Mr Tian denied that any statement had ever been made to the Applicant about payment to him of a
bonus of 15% of the net profit at the end of the 2001/2002 financial year. Further he denied that he had ever spoken to the
Applicant about, or the Applicant had ever raised with him, an arrangement whereby the Applicant was to be paid three times
his annual salary on retirement.

21 Mr Tian says as a new company, the Respondent’s directors did not know what results it would be able to achieve and that was
one of the reasons why they determined they would review each employee’s performance and salary each six months. He says
the first time the Respondent paid a bonus to their employees was at Christmas 2001.

22 Mr Tian says that he had a good relationship with the Applicant until shortly before his employment was terminated, although
there were a number of issues he had raised with the Applicant during the course of his employment. One was that Mr Tian
told the Applicant that whilst they were away on business trips he should not drink a lot of alcohol. Notwithstanding his
concern, no evidence was given in these proceedings that the Applicant consumed an excessive amount of alcohol on any
business trips. Mr Tian says that the Applicant was a very good salesman but not a very good manager. Mr Tian says he also
spoke to the Applicant about improving his management style. In particular, Mr Tian says he was not very good at creating a
team environment and he did not have good credit control or risk analysis skills.

23 Mr Tian testified that in 1999 one of the Respondent’s major clients, Universal Sales and Marketing, ran up a debt of about
$30,000. Mr Tian says he instructed the Applicant not to supply any further goods to Universal Sales and Marketing unless
they took steps to reduce their outstanding debt and that if he (the Applicant) wanted to keep the account open, the outstanding
debt incurred by Universal Sales and Marketing should be brought down. Mr Tian says the reason why he told the Applicant
not to let the debt increase is that the Respondent is a small import distributor and they could not financially support customers.
Mr Tian says he gave this instruction to the Applicant and then went to China on business. The Applicant ignored his advice
and allowed Universal Sales and Marketing’s debt to increase. Ultimately that company went into liquidation and the
Respondent had to write-off a debt of approximately $51,000. In cross-examination Mr Tian conceded that the Applicant did
not deliberately disobey his instruction. However, Mr Tian perceived this incident as an incident in a history of the Applicant’s
attitude towards risk analysis. Mr Tian says that Universal Sales and Marketing agreed to reduce their debt but they then
adopted a practice of paying an amount then immediately submitting an order for goods the value of which was more than the
amount they had just paid. Consequently the debt kept increasing. Mr Tian also conceded that the Applicant was paid a pay
rise after Universal Sales and Marketing went into liquidation. Further Mr Tian conceded that whilst the Applicant was
employed by the company, the Respondent’s performance improved dramatically.

24 Mr Tian says the Applicant did not ask directly for an increase in pay, he would drop hints such as “If you pay peanuts, you get
monkeys”. It is common ground Mr Tian and the Applicant had a good working relationship in the early stages of his (the
Applicant’s) employment and a couple of months before the Applicant’s employment was terminated the Applicant informed
him (Mr Tian) that he (the Applicant) had an interview for a position with another company. Mr Tian says the Applicant did
not tell him of the name of the company but not to worry as he (the Applicant) was not thinking about leaving. About a week
before the Applicant’s employment was terminated the Applicant told Mr Tian that he was being interviewed for a second time
and asked for the day off work. Because of the incident concerning the JLD Trading proposal, Mr Tian perceived that the
Applicant was putting him (Mr Tian) under pressure to give him more authority to approve contracts. Mr Tian says the
Applicant told him that it should only be necessary for him (the Applicant) to inform him (Mr Tian) of the contracts he (the
Applicant) had negotiated. Mr Tian says that he told the Applicant that he would not approve the JLD Trading proposal
because it was too risky. He says he told the Applicant he could renegotiate the contract so that JLD Trading would be
responsible for the loss or damage to stock and be responsible for accounts receivable. Mr Tian says the Applicant disagreed
with him and told Mr Tian he could not see the risk in the contract. Mr Tian conceded that the Respondent had sold goods on
consignment in the past but said that arrangement had been reached with businesses that were located in Perth only five to ten
minutes drive away from the Respondent’s office. In effect Mr Tian says that the terms of the contract proposed by JLD
Trading were unacceptable as the Respondent’s goods would be located in Tasmania. Consequently, the Respondent contends
that it would be very difficult for the Respondent to maintain proper control of their stock and to make appropriate enquiries of
the credit status of persons who purchased the goods.

25 Mr Tian says he went to the monthly management meeting on Wednesday, 3 April 2002, without knowing how the Applicant’s
second interview went with the prospective employer.  He (Mr Tian) thought the Applicant was seriously considering leaving
the Respondent’s employment. Mr Tian says he asked the Applicant how the second interview “went” and the Applicant said,
“None of your business.”  Mr Tian says the Applicant then demanded they (the Respondent’s directors) make him an offer in
writing. He also asked them to clarify his position and asked whether he (the Applicant) was to be employed as a storeman, a



83 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 365

senior salesman or a sales manager. Mr Tian strongly contends the Applicant did not say what sort of offer he wanted. Mr Tian
says he assumed the Applicant was looking for an increase in pay.  He says he made this assumption because of conversations
he had with the Applicant on other occasions about the Applicant wanting more authority to negotiate contracts and his
demands for an expense account and that the Applicant had told him the job that he had been interviewed for had a salary of
$80,000 per annum. Mr Tian says the Applicant’s position was clear, that is, he (the Applicant) would leave unless the
Respondent gave him what he demanded.

26 Mr Tian and Mr Beeck asked the Applicant to leave the room while they discussed his demands. Mr Tian says they (the
Respondent’s directors) could not agree to what he (the Applicant) demanded because it was plainly apparent that he may in
the future enter into deals which put the company at risk financially. He says he felt they (the Respondent) had no choice but to
terminate him as they could not work with someone who attempted to “hold them to ransom”. He says he thought there was no
point in agreeing with any of the Applicant’s demands because they could have no confidence that he would not make
increased demands in the future. As a result they (the Respondent’s directors) decided they could not work with the Applicant
any more as they had no confidence in him. They called the Applicant back into the meeting and informed him that they could
not give him the authority that he wanted.

27 Mr Tian says the Applicant asked whether he was being sacked and that Mr Beeck told him, “Yes.” The Applicant asked for a
reason why and Mr Beeck told the Applicant they (the Respondent’s directors) could not come to an agreement on the terms
and conditions that he (the Applicant) wanted. Mr Tian says that the Applicant asked when they wanted him (the Applicant) to
finish and Mr Beeck told him, “Tomorrow.” When cross-examined Mr Tian conceded Mr Beeck informed the Applicant he
was being terminated because he was too arrogant.

28 After the meeting Mr Tian prepared the termination letter. He says he intended at that time that the Applicant should work out
the notice period. The next morning Mr Tian started work at 7:15am. The Applicant arrived at 7:45am. Mr Tian says the
Applicant apologised for the demands he had made and told him (Mr Tian) that they (the Respondent) had a right to make
decisions as to terms and conditions of sale contracts and that he (the Applicant) was now not seeking an increase in his pay.
The Applicant asked Mr Tian whether the Respondent would reconsider the decision to terminate his (the Applicant’s)
employment. Mr Tian told the Applicant to leave the premises and return when Mr Beeck came into work at about 9:00am. Mr
Tian spoke to Mr Beeck and they agreed to pay the Applicant an amount of $6,000 (gross) to assist him in obtaining other
employment. It is common ground that the Applicant was also paid two weeks’ pay in lieu of notice.

29 Mr Beeck testified that he has been a co-director of the Respondent since the company was founded in March 1997. He says he
usually works an average of five hours per day.

30 Mr Beeck says the Applicant was initially appointed to carry out marketing and sales with the prospect of the Applicant being
in charge of the sales and marketing staff. Mr Beeck says although he was responsible for credit control he did not have a great
deal of experience in that area. He said he came from a farming background and he had previously been a director of a country
co-operative but he had no involvement in credit control.

31 Mr Beeck says the Applicant was a very good sales person and the only issue that gave him (Mr Beeck) cause for concern was
the Applicant did not assess or have regard to the risks of particular sales as carefully as he and Mr Tian would like. Mr Beeck
says that Universal Sales and Marketing was an example of the Applicant’s attitude towards creditors. Mr Beeck conceded that
he was responsible to some degree for the loss that was incurred by the Respondent in respect of that account. He also testified
that the Applicant was informed that goods should not be despatched until payment had been received for prior orders. Mr
Beeck says the Applicant pushed them to supply Universal Sales and Marketing with more goods as they were the
Respondent’s largest customer.

32 In relation to the JLD Trading proposal, Mr Beeck says that it was apparent from the terms of the contract that all risks were to
be borne by the Respondent. He says the Applicant was informed the Respondent would agree to sell goods to the Tasmanian
branch of JLD Trading but not on consignment. Mr Beeck says that although the Applicant accepted their decision, he was
very agitated about it.  Mr Beeck says the Applicant had an authoritive, forceful manner with staff that sometimes could
become domineering. However, Mr Beeck conceded that he never at any material time discussed the Applicant’s manner with
him. Further, Mr Beeck conceded that the substantial increase in trading turnover during the currency of the Applicant’s
employment was due largely to the Applicant’s performance in sales.

33 Mr Beeck says at the commencement of the monthly management meeting on 3 April 2002, Mr Tian asked the Applicant,
“What happened with your second interview? What are your plans? Are you leaving us? What’s the story?” Mr Beeck says the
Applicant’s response was, “It’s none of your business.” The Applicant then asked what position the Respondent would offer
and what were the terms of the offer. Mr Beeck says the Applicant asked for clarification of his employment status and he (the
Applicant) may have referred to the proposed JLD Trading contract as an example of the authority he should have, as he had
such authority when he worked for other companies in sales. Mr Beeck says the Applicant demanded and put pressure on the
directors to agree to increase his pay. He says that the Applicant told the directors he (the Applicant) thought that he should be
receiving about $80,000 per annum by now. Mr Beeck denied that the Applicant said anything about a 15% bonus or a
payment on retirement. He says the Applicant stipulated how, in his view, he should be employed and they (the directors) had
to make up their minds whether they were employing him as marketing business manager, as senior sales representative or as a
storeman. Mr Beeck says that the Applicant mentioned a Worsley Alumina contract and said that if he did not have the
authority to approve deals without reference to them (the directors) he would not deal with the Worsley Alumina contract or
any other large contracts.

34 Mr Beeck says that at the meeting on 3 April 2002, the Applicant was agitated and forceful in his demands and made it clear
that he wanted his position and demands clarified promptly. Mr Beeck says that he and Mr Tian asked the Applicant to leave
the room for half an hour. Mr Beeck says that whilst the Applicant was absent they (he and Mr Tian) came to the view that
they could not give the Applicant the authority he demanded and if he refused to deal with the larger major accounts they did
not want to continue to employ him. Nor did they want to employ him as a storeperson as they had a storeman. Mr Beeck says
the fact that the Applicant had been interviewed by another potential employer was not a factor in their (the Respondent’s
directors’) decision to terminate him (the Applicant), nor was it a factor that he (the Applicant) declined to answer questions as
to how the interview went. He says the reason they decided to terminate the Applicant’s employment was because of his
demanding attitude. Mr Beeck, however, conceded that the Applicant was never informed that he needed to change his
attitude.

35 Mr Beeck says the directors asked the Applicant to rejoin the meeting and explained to him (the Applicant) that they did not
wish to give him the authority that he wanted, and because of his attitude he had towards them (the directors) and the manner
in which his demands were presented, they did not feel secure with some of the decisions he had made. Mr Beeck says the
Applicant seemed a bit surprised and asked if they were giving him the sack. Mr Beeck says he told the Applicant he was
being terminated and requested him (the Applicant) to leave the premises. Mr Beeck says they told the Applicant he was not
required to work out his period of two weeks’ notice and they asked him to return all company property the next day. Mr
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Beeck says the following day he and Mr Tian came to the view it would be difficult for the Applicant to find another job so
they paid him $6,000 (gross) which was equivalent to two months’ pay, as a termination/redundancy payment to assist him to
find another job. Mr Beeck says that he met with the Applicant about 9:00am on 4 April 2002, and told him that the directors’
decision to terminate would not be reconsidered. He informed the Applicant that he would be paid a gross payment of
$6,000 and handed him a net cheque for that amount together with his outstanding wages and two weeks’ pay in lieu of notice.

Submissions
36 It is contended on behalf of the Applicant that he was summarily dismissed as he was not permitted to work during the two

week period of notice.
37 The Applicant says the evidence establishes that at the meeting on 3 April 2002 the Respondent’s directors formed the

intention to dismiss him. In particular Mr Tian wrongly assumed he (the Applicant) was threatening to leave and that was why
a decision was made to dismiss him when the truth of the matter was that the Applicant was seeking to obtain security and
certainty in his conditions of employment. He says he did not have any other offers of employment and clearly did not intend
to leave the Respondent’s employment. Further it is contended on behalf of the Applicant that the Applicant did not demand
any extra authority that he did not already have. The Applicant says he worked for the Respondent for a period of two and a
half years and if the Respondent was of the view that his demands could not be met, he should have simply been told what
their terms were and the Applicant would have accepted their decision.

38 In all the circumstances the Applicant says he should be re-instated. In the alternative, the Applicant says if re-instatement is
not practicable he should be paid compensation. On 24 April 2002, after making several job applications, the Applicant was
approached by a company to work as a sales representative. He accepted that offer and commenced work on 24 April 2002 and
now earns $20,000 per annum. The Applicant says that since he has been employed he has still continued to look for other
positions until one and a half months prior to giving evidence, he has not applied for any other jobs because he is of the
opinion that his current employer’s business will improve and his remuneration should be increased. The Applicant says that
compensation should be assessed to include the value of the personal use of the motor vehicle that was provided to him by the
Respondent. No evidence was given by either party as to how these amounts were calculated. The Applicant says the value to
him of the private use of the 1999 model motor vehicle was at least $10,000 per annum. The Respondent says it would be
about $6,000 per annum.

39 It is contended on behalf of the Respondent that the Applicant was not summarily dismissed. The Respondent says the
evidence establishes the Applicant was given two weeks’ notice in accordance with his contract of employment. The
Respondent also says that the evidence clearly establishes that at the management meeting on 3 April 2002 the Applicant was
aggressive, demanding and he put to the directors that they had three options for his future employment, that is to continue to
employ him as sales and marketing manager with full authority to enter into all contracts, to employ him as a sales
representative whereby he would not deal with any large contracts or to employ him as storeman. None of those options were
acceptable to the directors. The Applicant made demands that the directors were not able to meet as they had lost trust in the
Applicant. Consequently it is contended that the Respondent’s decision to terminate the Applicant’s employment was not
unfair. Alternatively, it is contended on behalf of the Respondent, even if there was some unfairness, the evidence establishes
that because of the loss of trust, the Applicant’s employment would not have continued on for very long and when one has
regard to the fact that he was paid two weeks’ pay in lieu of notice and a further amount equivalent to approximately one and a
half months’ pay it is unlikely the Applicant’s employment would have continued beyond a period of two months.
Consequently it is argued that the Applicant is unable to prove that he has sustained any loss arising out of the termination of
his employment contract.

Legal Issues
40 The question to be determined by the Commission is whether the legal right of the Respondent to dismiss the Applicant has

been exercised harshly or oppressively against the employee, so as to amount to an abuse of that right (Ronald David Miles,
Norma Shirley Miles and Lee Gavin Miles and Rose & Crown Hiring Service trading as The Undercliffe Nursing Home v The
Federated Miscellaneous Workers’ Union of Australia, Hospital, Service and Miscellaneous, WA Branch (1985) 65 WAIG
385 at 386).

41 Where an employee is dismissed summarily, the onus is on the Applicant to demonstrate the dismissal was not fair on the
balance of probabilities. However, there is an evidential onus upon the employer to prove that the summary dismissal is
justified (Newmont Australia Ltd v The Australian Workers’ Union, West Australian Branch, Industrial Union of Workers
(1988) 68 WAIG 677 at 679). In The Federated Miscellaneous Workers’ Union of Australia, WA Branch v Cat Welfare Society
Incorporated (1991) 71 WAIG 2014 at 2019 Sharkey P and Gregor C observed—

“It seems to us that whether a dismissal has occurred in circumstances where pay in lieu of notice is made, that the
question is one of mixed fact and law as to whether what occurred was a summary dismissal or not.
One consideration is that it depends whether such payment is permissible. That in turn depends on the contract and its
construction (see Macken J J, McCarry G and Sappideen C “The Law of Employment”, 3rd Edition, pages 170-172). In
some industries, also, it might be said to be a custom. If then, a payment in lieu of notice were not provided for in the
contract, then proper notice has to be given or there is a summary dismissal. The same would apply if there were no
custom or usage.
It follows that a summary dismissal, as a matter of fact and law, cannot be altered in its nature by payment in lieu of
notice.”

42 In Macken, McCarry & Sappideen’s “The Law of Employment” (4th ed.) the learned authors observe at page 180—
“In Australia it may be possible to argue that, in some industries at least, payment in lieu is so well established as to
constitute an industry custom or practice, to be implied into contracts of employment in that industry. Even so, for such a
term to be implied into the contract of a new entrant into the industry it will be necessary to show that the new entrant
knew of the custom and practice. If payment in lieu is not permissible, then the appropriate notice would have to be given,
unless the parties agreed to a consensual termination of the contract on payment of the appropriate sum by way of
variation of the original agreement.”

More recently in Sanders v Snell [1998] HCA 64 at [16]; (1998) 196 CLR 329 at 337 Gleeson CJ, Gaudron, Kirby and Hayne
JJ held that where there is no condition in a contact of employment for payment in lieu of notice, the employer is in breach of
the contract if the employer does not give the employee requisite notice of termination unless the parties agreed to the contract
being terminated by pay in lieu. In that matter there was a written contract of employment which specified a period of notice to
be given.

43 It is apparent that the Applicant was not allowed to work out his period of notice. Nor did he waive the notice period. Further
he was not paid pay in lieu of notice until the day after his employment was terminated. It is my view that the Applicant was
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summarily terminated and the onus of proving the circumstances justifying the termination rests upon the Respondent.
However, it is my view that the Applicant has not satisfied the requisite onus that he was unfairly dismissed.

Conclusion
44 I have carefully observed the witnesses and listened closely to their evidence. Where there is a conflict in the evidence I accept

the evidence of Mr Tian and Mr Beeck in preference to the evidence given by of the Applicant.
45 Although because of his accent Mr Tian was sometimes difficult to understand, his evidence was consistent. Both Mr Tian and

Mr Beeck gave their evidence in a forthright manner and conceded matters when it was open to do so. It was apparent to me,
however, that the Applicant is a person who is very dominating and whose attitude is that he should not be restricted in any
way by an employer in sales and marketing work. The Applicant has little insight as to the risks associated with a small, fast
growing company. Plainly the Respondent’s turnover was such that to run a high level of debt would constitute a risk to the
financial viability of the company. Even in hindsight the Applicant does not appear to comprehend that to be the case. Further,
it is plain from the terms of the proposed agreement with the Tasmanian branch of JLD Trading that such a proposal was
financially risky.

46 I accept the Respondent’s contention that the Applicant put the Respondent’s directors under pressure on 3 April 2002 to
accede to his demands. He led them to believe that he had an offer with another company and that if his demands were not met
he would leave their employment. In my view the Applicant made it plain to the Respondent that he was not prepared to work
in accordance with the terms of his contract and his conduct as such constituted a repudiation of the terms of his contract of
employment. Repudiation by one party to the contract gives the party not in breach (the innocent party) the option to decide
whether to continue (affirm) the contract or to treat the contract at an end by accepting the repudiation (see Automatic Fire
Sprinklers Pty Ltd v Watson (1946) 72 CLR 435 and Byrne v Australian Airlines Ltd (1995) 185 CLR 410).

47 In my view, however, the repudiatory conduct by the Applicant did not warrant his summary dismissal. The Respondent,
however, was entitled to terminate the Applicant’s employment by giving him notice. However, the Respondent should have
allowed the Applicant an opportunity to work out his period of notice. Although the circumstances of the termination were
unlawful in that the Applicant was not allowed to work out his period of notice, in my view, this did not render the termination
by the Respondent unfair, harsh or oppressive given that the Applicant was paid two months’ pay the day after his employment
was terminated.

48 For the reasons set out above I will make an order dismissing the Applicant’s application.
_________
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Order
HAVING heard Mr Prentice on behalf of the Applicant and Mr D Jones on behalf of the Respondent the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act 1979, hereby orders—

THAT this application be and is hereby dismissed.
(Sgd.) J. H. SMITH,

[L.S.] Commissioner.
____________________
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Reasons for Decision
(Given extemporaneously, as edited by the Commissioner)

1 The applicant claims that the respondent’s conduct towards her constitutes a constructive dismissal by there being a breach of a
fundamental term of the contract of employment, an implied term of trust and confidence.

2 The evidence I have heard is the applicant’s evidence. That evidence is that she was employed by the respondent in August
2000 and worked in Melbourne for the respondent, undertaking a sales role and there she received two very favourable
Performance and Development Reviews. In January 2002, she relocated at her own request to Perth and undertook a newly
created role in a territory where she says there was little information upon which to plan or budget for sales. This role still
involved her engagement in sales.

3 In the first month of working in Perth, her immediate supervisor, the State Manager, Mr Guiles, gave her a free rein to get
herself established in that role. Her evidence is that after the first month, Mr Guiles began to inform her of his expectations and
requirements as to how she was to perform her role. The evidence in cross-examination is that he gave her at least some
guidance as to his expectations in the documentation she was to present to him (see Exhibits 6, A and B).

4 Her evidence is that Mr Guiles’ requirement for detailed planning and reporting was quite different to the approach taken to
that same work when she had been working for the respondent in Melbourne. Her evidence is that she believed that Mr Guiles’
approach was unnecessary and indeed she appears to have made clear to Mr Guiles her view of the unnecessary nature of that
approach.

5 On at least one occasion, Mr Guiles directed the applicant in respect of putting into writing plans for her work. There was
evidence of Mr Guiles directing her in respect of putting into this plan her intentions and agenda for a luncheon meeting with a
customer. She thought that this was inappropriate and did not comply. She was subsequently directed by Mr Guiles to cancel
or postpone that meeting until the plan was submitted. She says that she felt humiliated by the requirement to cancel that
meeting (see Exhibit C and D).

6 The applicant has also given evidence of difficulties she experienced in putting reports together on time as required by Mr
Guiles and she says that he checked up on her in a way that she found difficult to work with.

7 She also gave evidence of Mr Guiles refusing a claim for expenses incurred by her when she had had drinks with colleagues to
discuss work. Her evidence was that Mr Guiles had previously told her that he would pay or approve payment of a previous
claim but would not do so in future; that such claims could only be made in respect of entertainment of clients, not of
colleagues (see also Exhibit 7). Clearly, she was unhappy with that direction and contacted people in other states to find out
what happened there and on that basis submitted a subsequent claim of the same nature.

8 She has given evidence that she became frustrated with Mr Guiles’ approach and management style. She overtly challenged
that style and has also given evidence of unresponsiveness to his inquiries as to her performance and to his concerns.

9 The applicant has also given evidence of a situation she described as humiliating and embarrassing where Mr Guiles asked her
to do some calculations for him. She did so and he checked them. She has acknowledged that there were some errors in the
calculations she did, and Mr Guiles said that that provided a learning opportunity for her.

10 On 8 April 2002, the applicant and Mr Guiles met, at his request or direction. The applicant’s evidence is that Mr Guiles asked
her if she needed to discuss anything and she answered no, that she was “fine, thank you”. He said to her that she appeared to
be having difficulty with her territory; could he help? And her response was, “No, I’m okay.” He said to her that she appeared
to have an attitude problem and to be having some difficulties with her work. He raised an issue of a previous meeting and a
requirement for her to report at that meeting and he commented to the effect that she was lucky to have not had her
employment terminated previously. The applicant’s evidence is that Mr Guiles then said to her that he thought she did not want
to be there and asked her if she wanted to be there. She said “yes.” He indicated to her that it was a very good opportunity to
say whether she wanted to be there and she said she enjoyed the job, working in Western Australia but did not enjoy working
with him. Mr Guiles said her attitude was not good enough and gave her some examples of that attitude, including reference to
what I would describe as issues of body language in response to him. At one stage during the conversation, he asked if there
were examples of issues she wanted to raise with him and she said, “yes,” but said words to the effect that she did not feel that
they would be well received.

11 Again Mr Guiles asked her if she wanted to be there and when she responded that she did, he indicated that she was receiving a
warning that her performance would be monitored and if there was no improvement then it would be difficult for her to stay
on, and he asked her one more time whether she wanted to be there.

12 The applicant then asked Mr Guiles whether he wanted her there. His response was that that was irrelevant; it was whether she
could do the job in the manner he required. The applicant’s evidence is that she had expected or hoped for something more
positive from him and in light of his response, she decided that she would tender her resignation. She says that she was upset;
she could not talk as efficiently as she wanted to. She understood the monitoring to which he had referred would simply be an
increase in the surveillance of her behaviour. She anticipated that there would be an increase in telephone calls from him
inquiring as to what she was doing and what success or otherwise she had had. There would be further reviews of planning
documents and more involvement with him, and those were things she did not want to be involved with.

13 The applicant’s evidence is that when she said that she would resign, Mr Guiles seemed taken aback. He asked her if she was
sure; he did not want her to feel pressured and wanted her to make the best decision for herself and the business. The applicant
said that she was sure and he said words to the effect that he would expect her resignation on his desk the next day and she
responded, “Yes.”

14 The next day, on 9 April 2002, the applicant tendered her resignation in writing giving a month’s notice. She worked out that
notice, and there is no evidence that during that month she experienced any particular difficulties.

15 The applicant says that she felt that there was no one to whom she could turn to discuss the situation or to look at alternatives.
However, it seems that upon her employment coming to an end, she had no difficulty in contacting the company’s General
Manager and complaining about the approach taken by Mr Guiles and indicating her frustration with his management style.

16 In essence the applicant’s evidence is that the requirements of Mr Guiles were different from and far more detailed than she
had previously experienced when she worked in Victoria for the respondent. From my experience I would suggest that Mr
Guiles’ methods as a manager of sales people was one which required a more planned, analytical approach; a less free-
wheeling, intuitive approach which is often taken in a sales role.

17 The applicant seemed to have been quite successful in Victoria in dealing with her sales role in that latter manner. There is no
evidence, however, that the requirements Mr Guiles placed on the applicant were unreasonable or harsh, or contrary to any
obligation on an employer to an employee. There is no evidence that his treatment or expectations of the applicant were any
different to his treatment or expectations of other members of the team. His requirements appear to have been within a
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reasonable range, although different from those the applicant had previously experienced. His actions, even according to the
applicant’s evidence, appear to have been aimed at the applicant reaching the standard he required in planning and analysis of
her work, which is not an unreasonable requirement. The applicant’s evidence is of being unresponsive and, in some cases,
contrary, not accepting reasonable directions and challenging those reasonable directions.

18 Mr Guiles’ approach on 8 April 2002 was not unreasonable in requiring an employee who was being unresponsive, even by her
own evidence, who appeared to be challenging reasonable directions, to commit to her job and warning her of the requirements
and future expectations.

19 The applicant says she was pressured into resigning and did so in the heat of the moment. However, her evidence is that Mr
Guiles asked her if she was sure. He seemed taken aback by her decision to resign, indicating to her that she should not feel
pressured, yet the applicant resigned giving 1 month’s notice. From her own evidence she did not appear at any time to have
attempted to overcome that situation which she says was brought about by the pressure and the heat of the moment. She had a
month in which she could have attempted to resolve the situation had she believed that her resignation was due to pressure and
done in the heat of the moment. She made no such attempt.

20 There is no evidence that Mr Guiles intended to force the applicant’s resignation. Rather he was counselling and warning her,
and trying to get a commitment from her to her work which her attitude appeared to require. I note that if every time an
employer counselled, warned and sought a commitment from an employee the employee resigned and said there was a
constructive dismissal there would be no warning process as is required in a fair process.

21 If it is the case that there may be implied into the contract of employment a term of mutual trust and confidence, there is
nothing in the evidence of the applicant to demonstrate that the employer breached that faith and confidence through the
conduct of Mr Guiles. The test for constructive dismissal is not frustration by an employee in dealing with the employer’s
requirements. The test is more onerous than that, and the onus is on the applicant to prove her case. That is that there was
conduct on the part of the employer which constituted a fundamental breach of a condition at the root of the contract, (The
Attorney General v Western Australian Prison Officers Union of Workers (1995) 75 WAIG 3166) and in this case of faith and
confidence. There is no evidence of such a breach. The evidence is of an employee finding a different management style not to
her liking and being warned about her attitude and performance, and deciding to resign.

22 I do not accept that the applicant had no alternative but to resign. The question of constructive dismissal is often put in terms of
whether the employee in the circumstances such as these jumped or was pushed. In this case the applicant, in circumstances
where she was not happy with her employer’s management style and his expectations of her, which expectations do not appear
to have been unreasonable, although they were different from what she had previously experienced, jumped. In those
circumstances there is no dismissal and accordingly, no jurisdiction on the part of the Commission to hear and determine such
as this claim.

23 There is one matter that I have neglected to deal with, and that is that Mr Mullally for the applicant suggests that the evidence
demonstrates that the particular performance issues were not identified to the applicant. However, the applicant’s own
evidence demonstrates that Mr Guiles identified to her an attitude problem and her evidence confirms her attitude in this
regard. It also demonstrates issues of planning and timeliness of reporting, amongst other things, being raised with her by Mr
Guiles (see also Exhibit 6).

24 In the circumstances, an order of dismissal shall issue.
_________
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PARTIES COLLEEN MARGARET PERRIMAN, APPLICANT
v.
HEINIKEN AUSTRALIA PTY LTD, RESPONDENT

CORAM COMMISSIONER P E SCOTT
DATE OF ORDER THURSDAY, 30 JANUARY 2003
FILE NO. APPLICATION 928 OF 2002
CITATION NO. 2003 WAIRC 07568
_________________________________________________________________________________________________________

Result Application alleging unfair dismissal dismissed
_________________________________________________________________________________________________________

Order
HAVING heard Mr P Mullally (as agent) on behalf of the applicant and Mr V Hockless (of counsel) on behalf of the respondent,
the Commission, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders—

THAT this application be, and is hereby dismissed.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.
____________________

2003 WAIRC 07404
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES SHARON MARINA THEIL-HARKIN, APPLICANT
v.
ELIZABETH WIESE & ASSOCIATES, SOLICITORS, RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED TUESDAY, 21 JANUARY 2003
FILE NO. APPLICATION 886 OF 2002
CITATION NO. 2003 WAIRC 07404
_________________________________________________________________________________________________________
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Result Applicant dismissed unfairly; compensation awarded
Representation
Applicant Ms S M Theil-Harkin
Respondent Mr I Healy of Counsel
_________________________________________________________________________________________________________

Reasons for Decision
1 This is an application made pursuant to section 29(1)(b)(i) of the Industrial Relations Act, 1979 (“the Act”). The applicant, Ms

Sharon Marina Theil-Harkin, was engaged as a legal secretary for the respondent, Elizabeth Wiese & Associates. Her duties
included typing, general administration and answering telephones. The applicant in her application says she was employed
from 22 June 2001 until her termination on 13 May 2002. The applicant does not seek reinstatement and at hearing sought an
award of compensation for the alleged unfair dismissal. The respondent in turn says that the applicant resigned her
employment on 13 May 2002.

2 The respondent at hearing sought further conciliation; this occurred and was not successful. The respondent then sought an
adjournment. The basis for the application was that a witness that the respondent understood the applicant was to call was a
former client of the legal firm, and her evidence may prejudice the rights of the respondent in proceedings in another
jurisdiction. The adjournment was not granted as the potential witness, in the Commission’s mind, could be of little relevance
to the claim at hand. I should also say that the respondent flagged that they would not be calling any evidence. The primary
person involved was Ms Wiese and she was otherwise engaged in another court and wished the matter to be settled by
conciliation. The applicant opposed the adjournment on the basis that the matter was listed, was causing her stress and she did
not wish any further delay. Suffice to say the conciliation had not been successful after three attempts between the parties,
including the day of hearing. Also it is trite to note that the manner in which parties choose to conduct their cases rests in their
hands. The respondent knew clearly that the matter was listed for hearing and did not advise the Commission prior to the
hearing of any difficulty. The prejudice suffered by the applicant would be delay in achieving a remedy, should she succeed,
simply because the respondent had chosen not to be prepared for hearing. I should add that the matter in dispute revolves
around a discussion between the applicant and Ms Wiese on 13 May 2002 which lead to Ms Theil-Harkin departing her
employment. Arising from that discussion the question is whether the applicant resigned or was dismissed. In that sense it is a
straightforward matter.

3 Ms Thiel-Harkin says that she worked for Ms Elizabeth Wiese and a number of solicitors within the firm. She was paid
$663.46 as a gross weekly figure working Monday to Friday 8:30am until 5pm. The applicant’s last day of employment was
Monday 13 May 2002.

4 On that day the applicant says that she reported to work at 8:35am and was aware that there was some urgent work to be
performed, being a notice of appeal to be lodged in the Family Court mid-trial. The work was completed and was taken from
the office to the Court. Ms Wiese advised the applicant of further urgent worked to be completed, the applicant waited at her
desk for this work. Ms Wiese later came out of her office and advised Ms Theil-Harkin that the notice of appeal had been
received by the Judge, who had gone ballistic and demanded all correspondence associated with that case.

5 The applicant says that Ms Wiese was in a state of panic and advised the applicant that her lunch break was cancelled. The
applicant advised Ms Wiese that there were others in the office that could perform the duties while she was on break and she
needed a break. Ms Theil-Harkin reminded Ms Wiese that she was leaving at 4pm as per a previous arrangement. The
applicant says that Ms Wiese told her there was no way she could leave early and that if she did not like it she could “piss off”.
The applicant advised that they had agreed to a 4pm finish. The applicant had an appointment to attend. Ms Theil-Harkin
advised Ms Wiese that she did not appreciate being spoken to in such a manner and Ms Wiese advised her that she was in the
wrong job and was not suited to being a legal secretary. The applicant agreed she was in the wrong job. The applicant then says
Ms Wiese stood over her in an aggressive and intimidating manner stating that if things were so bad what was she doing still
sitting there.

6 The applicant says that during that discussion she asked Ms Wiese to accept her notice and was told by Ms Wiese that if she
was going to go then to just “piss off”. The applicant believes that at that point she had been dismissed, she put the office keys
on the desk, picked up her bag and left the office. On leaving the office the applicant says that she was still being abused by Ms
Wiese and in return said to Ms Wiese that she was f***** insane.

7 Ms Thiel-Harkin says that she had been yelled at and abused by Ms Wiese some two weeks prior. She advised Ms Wiese that
she would finish the work she was performing and then she would go. She says that Ms Wiese came out of her office and said
that she did not mean it and that she was under stress. The applicant accepted this and remained employed by the respondent.

8 The applicant says that she was not paid for working on the day of 13 May 2002 but was paid her accrued annual leave.
9 The applicant says that she suffers a medical condition which is exacerbated by stress. She went to see her doctor on 14 May

2002 and he advised her to take a week off and that the break would alleviate the stress. She says that she suffered from this
condition prior to working for Ms Wiese and during her employment there.

10 One week after the employment relationship ended with the respondent the applicant obtained 3–4 weeks temporary work on a
full time basis at an hourly rate of $16 or $16.50 for 7.5 hrs per day 5 days a week with the law firm of Talbot & Olivier. Ms
Theil-Harkin was offered a permanent job with that firm but chose to take a holiday to Sydney for 2 weeks that she had already
booked whilst working for the respondent. She commenced working permanently with Talbot & Olivier on 1 July 2002. On
30 July 2002 she became ill and was diagnosed by her doctor as suffering chronic depression. She was prescribed medication
and has not worked continuously since. She was advised by Talbot and Olivier that as her sick leave kept being extended, and
she was on a trial period, that they could not keep her job open for her. She says the only other work she obtained was 2 weeks
work through a recruitment agency in Rockingham at a rate of $17.50 per hour for 67.5 hours. She has attempted to obtain
further work by applying for positions in the West Australian and contacting recruitment agencies.

11 Under cross examination Ms Thiel-Harkin says that her previous experience as a legal secretary has been in commercial and
conveyancing matters. She has been a legal secretary for 22 years. She had only limited experience in working with family and
property law prior to working for Ms Wiese. The applicant agrees that she was engaged with the respondent on a three month
probation period and encountered some difficulties on commencement due to secretarial staff in the office leaving the employ
of the respondent within a week of each other. These problems were raised with Ms Wiese who advised that her work was not
being completed fast enough. The applicant also raised concerns about the lack of staffing and her lunch hour regularly being
changed. Ms Wiese advised her that things would improve once the staff situation had been sorted out.

12 The applicant stated that she came in early and sometimes finished late and shared a volatile relationship with Ms Wiese. Ms
Theil-Harkin says that she made regular comment to Ms Wiese on work matters. These comments were not well received by
Ms Wiese. In early May 2002 a disagreement occurred between the applicant and Ms Wiese over lunch hours and the applicant
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was advised to “piss off”. She says that she responded by telling Ms Wiese that she would finish what she was doing and leave.
Ms Wiese later advised the applicant that she was under stress and did not mean it. The applicant did not leave at that time and
did not take steps to look for other employment. However, their work relationship was strained and the applicant objected to
working under constant pressure, which she considered could be dealt with differently.

13 On 13 May 2002 Ms Wiese wanted the applicant to work through her lunch break on urgent matters which the applicant
asserted could be performed by others. Ms Wiese also advised the applicant that she could forget about leaving at 4pm that
day. Ms Theil-Harkin was upset by this and was told to “piss off” to which the applicant offered to Ms Wiese her resignation
and was again told to “piss off”.

14 The applicant denies throwing her office keys at Ms Wiese. She says she placed them on the desk. She denies drinking alcohol
while working for the respondent.

15 The respondent concedes that the office was quite stressful due to the nature of the work being performed, being family law. In
closing Mr Healy for the respondent says that there was a clash of personalities between the applicant and Ms Wiese and that
on 13 May 2002 there was a heated discussion between the two during which the applicant offered to resign and Ms Wiese
then advised the applicant to “piss off”.

16 In summary, the applicant says that the sequence was that Ms Wiese advised her to “piss-off”, she then offered to resign and
Ms Wiese again advised her to “piss-off”. The applicant concedes that her medical condition is not related to her employment
with the respondent, but says that the stress experienced whilst working there exacerbated her condition.

17 The sequence of events on 13 May 2002, and the overall context of the events, are important for determining who in fact
terminated the contract of employment. Kennedy J in the decision of the Industrial Appeal Court in The Attorney General v
Western Australian Prison Officers’ Union of Workers 75 WAIG 3166 says as follows—

“The critical question before the Industrial Commission and before this Court is whether the facts reveal that Mr De
Grussa was “dismissed”. In this context, it does not appear to me to be particularly helpful to introduce any notion of
constructive dismissal, the only question being whether or not Mr De Grussa was “dismissed” by his employer. There is
nothing in the Industrial Relations Act equivalent to s55(2)(c) of the Employment Protection (Consolidation) Act
1978 (UK) which expressly created the concept of constructive dismissal. The position for the present purposes is, in my
view, summarised in the judgment of Stephenson LJ in Sothern v Franks Charlesly & Co [1981] IRLR 278 at 280:

“Did he trip or was he pushed? Was it murder or was it suicide? I know that such a simple consideration of starkly
contrasted alternatives is too often outlawed by authority in deciding the issue of dismissal vel non. Even if the
question, ‘Was the employee dismissed?’ cannot always be answered by answering the question, ‘Who really
terminated his contract?’ the real answer to the second question gives the right answer to the first question in this case.”

18 The respondent chose to present no evidence and hence the applicant’s evidence is unchallenged except for cross-examination.
Ms Theil-Harkin was clear and spontaneous in her evidence and under cross-examination. She readily addressed all questions
put to her by Mr Healy. I do not doubt her credibility and in that sense I accept her recall of events to be both clear and
accurate. The volatility of the exchange between the applicant and Ms Wiese, which the applicant described as stressful and
then sought medical attention, could have clouded her recall of the conversation, but this is not the impression I have formed.

19 Clearly the work relationship between Ms Wiese and the applicant was at times difficult and volatile. The stress of the job, the
urgency of the work and the applicant’s querying of lunch breaks and work arrangements would appear to have generated a
degree of tension between the two individuals. The applicant had earlier flagged her intention to leave after one such volatile
exchange and had been persuaded not to by Ms Wiese. This evidence is not queried. The crucial event occurred on 13 May
2002 and I accept the applicant’s evidence that the sequence of events was that she was first told to “piss-off”, later offered to
leave (and intended to give her notice), and was then told to “piss-off” again. Her initial evidence is clear on this point and her
response to the Commission after cross-examination is also clear. She was challenged on the sequence under cross-
examination and I do not consider that both on hearing her evidence or on a fair re-reading of the transcript that her
recollection is altered or diminished.

20 In simple terms then I find that Ms Theil-Harkin was dismissed summarily by Ms Wiese on 13 May 2002 and did not resign
her employment. She was told to “piss-off” after having challenged Ms Wiese about the lack of a lunch break and not being
able to leave at 4pm that day, as agreed, so she could attend an appointment. On the applicant’s evidence there were other staff
able to perform the work albeit the work was urgent. On the applicant’s evidence she had to respond frequently to urgent
demands. There can be little doubt that the term “piss-off” means that Ms Wiese told the applicant to leave her job. In the
overall context of the conversation this was said twice. There can also be little doubt, on the evidence, that even given the
stressful nature of the work situation, this was not an appropriate comment by the employer. Such an event had occurred before
and Ms Wiese had recanted and apologised. She did not do so on this occasion and although the applicant left the workplace
after offering to give her notice and being told to “piss-off” a second time, Ms Wiese did not seek to follow-up with the
applicant to resolve the situation.  It can be inferred from this that she was happy for the applicant to go and intended her
employment to end. There is nothing in the evidence to suggest that the applicant was intending to leave her employment. She
says that she was not looking for another job; even though the relationship between Ms Wiese and her was difficult. I find in
all the circumstances that the applicant was dismissed and the dismissal to be harsh, unfair and oppressive (Undercliffe Nursing
Home –v- Federated Miscellaneous Workers’ Union of Australia, Hospital, Service and Miscellaneous, WA Branch 65 WAIG
385). Ms Wiese stood over the applicant demanding that she “piss-off”.

21 Re-instatement is certainly not an option. The employment relationship in my view could not be re-established successfully
given the circumstances of the dismissal. The applicant was off work for a week on medical advice due to stress. Whilst there
is no direct medical evidence of this I accept the evidence of the applicant, particularly given the nature of dismissal. The
applicant then readily found work at another law firm through, what I presume was a recruitment agency, took two weeks
holiday and then recommenced at the law firm until she became unwell. The applicant says that she was suffering depression
and was not capable of working. There is no evidence to suggest that her later illness was connected to her dismissal, the
applicant having worked successfully for a reasonable period of time. The applicant shortly after her dismissal successfully
managed to secure a job and mitigate her loss. She was unemployed for one week which on her evidence amounts to a figure
of $663.46 gross. I would award her this amount in compensation.

22 The applicant then secured employment; she says at the rate of $16 or $16.50 an hour for 7.5 hours per day. The applicant’s
evidence as to how long she worked for Talbot and Olivier is not precise but she finished there on 29 July 2002 and had two
weeks holiday during that time which had been pre-arranged. I would not award the applicant compensation during this two
week period as that was of her own choosing and her annual leave had been correctly paid out. However, for the period
20 May to 29 July 2002, leaving aside this two week period, Ms Theil-Harkin experienced a diminished level of income to that
which she would have earned with the respondent. I would calculate this ongoing loss as follows. Using the figure of
$16.50 per hour the weekly wage would have been $618.75, which I presume to be a gross figure and there is no evidence to
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the contrary. Therefore the weekly difference in her wage is a decrease of $44.71. The period in question is 8.2 weeks (ie
10.2 weeks minus the two weeks holiday). Therefore the ongoing loss is 8.2 by $44.71, ie $366.62 gross. I would award this in
compensation aswell.

23 I would not award compensation past the date of 29 July 2002 as I do not consider that the evidence is that this loss is
connected to her dismissal and, in my view, it is possible to infer from the applicant’s evidence that the illness is more related
to her pre-existing medical condition.

24 In addition to the total compensation of $1,030.08 I would award the applicant $1,000 in injury (Ramsay Bogunovich v Bayside
Western Australia Pty Ltd 78 WAIG 3635 @ 3643 & 79 WAIG 8 @ 11). The manner of dismissal caused the applicant stress
which exacerbated her physical condition. This is the applicant’s evidence which I accept. Whilst the applicant has not
specifically sought a component for injury, she had sought compensation and is unrepresented. The manner of dismissal was,
in my view, oppressive as I have said. Ms Wiese stood over the applicant and demanded that she “piss off”. I can understand
then that the applicant would have been stressed from the experience, albeit there had been a similar occurrence two weeks
prior. I do not consider that such a component should be awarded lightly as a dismissal by its very nature is likely to cause
some stress. However, I do consider that it is warranted on this occasion.

_________

2003 WAIRC 07488
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES SHARON MARINA THEIL-HARKIN, APPLICANT
v.
ELIZABETH WIESE & ASSOCIATES, SOLICITORS, RESPONDENT

CORAM COMMISSIONER S WOOD
DATE OF ORDER WEDNESDAY, 29 JANUARY 2003
FILE NO. APPLICATION 886 OF 2002
CITATION NO. 2003 WAIRC 07488
_________________________________________________________________________________________________________

Result Applicant dismissed unfairly; compensation awarded
Representation
Applicant Ms S M Theil-Harkin
Respondent Mr I Healy of Counsel
_________________________________________________________________________________________________________

Order
HAVING heard Ms S M Theil-Harkin on her own behalf and Mr I Healy of counsel for the respondent, the Commission, pursuant
to the powers conferred on it under the Industrial Relations Act, 1979, hereby-

(1) DECLARES that the dismissal of the applicant, Sharon Marina Theil-Harkin, by the respondent on the 13th day of
May 2002 was harsh, oppressive and unfair;

(2) DECLARES that reinstatement is impracticable;
(3) ORDERS that the respondent do hereby pay, as and by way of compensation, the amount of $1,030.08 to Sharon

Marina Theil-Harkin.
(4) ORDERS that the respondent do hereby pay, as and by way of injury, the amount of $1,000.00 to Sharon Marina

Theil-Harkin.
(Sgd.) S. WOOD,

[L.S.] Commissioner.

SECTION 29 (1)(b)—Notation of—
Parties Number Commissioner Result

Abdul Malek B Bentley Halal Meats 971/2002 HARRISON C Discontinued
Alkhafaji H Airpro 2000 (Andre Dowdeswell) 38/2002 BEECH SC Discontinued
Anderson CF Image International Pty Ltd 1820/2002 GREGOR C Discontinued
Baker D Improved Concrete Pumping Services (WA) Pty Ltd 2028/2001 GREGOR C Discontinued
Baranauskas CA David Ireland Service Dept. Brian Gardner Motors 1696/2002 WOOD C Dismissed
Barbic P Challenge Recruitment 631/2002 GREGOR C Discontinued
Barron JB Wesfi Manufacturing Pty Ltd 760/2002 KENNER C Discontinued
Bates TD Smart P 1257/2002 KENNER C Discontinued
Benoit JN Camco Engineering Pty Ltd 291/2002 HARRISON C Dismissed
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Parties Number Commissioner Result
Bidois TJ Doll House Gentlemen's Club 931/2002 HARRISON C Dismissed
Bodger AJ Pahth Telecomunications Limited 1317/2002 GREGOR C Discontinued
Broughton WD Rojen Transport 1540/2002 SMITH C Discontinued
Brown BB Shire of Murray 1446/2002 SMITH C Discontinued
Brown T Astra Chauffeured Limousines of Australia 1498/2002 GREGOR C Discontinued
Burnett RA ANZ Bank 1174/2002 SMITH C Discontinued
Carson DE Mr Wayne Griffin, Esplanade Hotel Albany 1160/2002 HARRISON C Discontinued
Carter MS Channel 31 Community Educational Television Ltd

ACN 081 520 158
299/2002 GREGOR C Discontinued

Chiappini D Turntek Manufacturing Pty Ltd 877/2002 KENNER C Discontinued
Chinnery M Audi Centre 1510/2002 GREGOR C Discontinued
Clune DC N and L Transport 1471/2002 KENNER C Discontinued
Connor TL Elsdon Pty Ltd as Trustee for The Cay's Family Trust

t/a Cays Engineering and Supply
149/2002 HARRISON C Discontinued

Coonan MJ Transtech Electronic Controls Pty Ltd 1836/2002 BEECH SC Discontinued
Cox DC Telstra 1340/2002 SCOTT C Dismissed
Craigie SM Ogden Corporation Pty Ltd 427/2002 SMITH C Discontinued
Craigie SM Ogden Corporation Pty Ltd 428/2002 SMITH C Discontinued
Craigie SM Ogden Corporation Pty Ltd 429/2002 SMITH C Discontinued
Dadd NG Zimmerman Family Trust T/A Bruno Zimmermann

Photography ABN 72457362307
1387/2002 GREGOR C Order Issued

D'Annunzio G Sheraton Perth Hotel 163/2002 HARRISON C Discontinued
Del Borrello DA Hiform Concrete Pty Ltd Trading As Hiform

Formwork
417/2002 GREGOR C Discontinued

Dixon S BW & LM Colum & Ric Lea T/A Swift Fencing 704/2002 SCOTT C Order Issued
Dove AR Robyn Fogorty/Active Glass 587/2002 SCOTT C Order Issued
Dugand AM Kimbers Auto Transport Group 254/2001 GREGOR C Discontinued
Duke A Darren Heao, Newmont Yandal Bronzewing

Operations
1682/2002 HARRISON C Discontinued

Elsley YD Silver Bird Nominees Pty Ltd, C Restaurant 865/2002 BEECH SC Discontinued
Fawcett S Austal Ships Pty Ltd 1657/2002 KENNER C Discontinued
Forster DG Brigan Pty Ltd T/A Gosnells Hotel 1796/2002 HARRISON C Discontinued
Fitzgerald JL Telis Pty Ltd 680/2002 HARRISON C Discontinued
Fredericks DM Canningvale Weaving Mills Ltd 1499/2002 SMITH C Discontinued
Gallotti R Corporate Computers Aust Pty Ltd 1564/2002 GREGOR C Discontinued
Garbellini SG Kids Cove Child Care Centre t/f Ocean Cove

Holdings Pty Ltd
694/2002 HARRISON C Discontinued

Garman K Strathfield Group Ltd T/A Strathfield Car Radios 1642/2002 GREGOR C Discontinued
Gervase MA Air-Ride Technologies Group Pty Ltd t/a Bevron

Fibreglass
794/2002 GREGOR C Discontinued

Giacomin D Jandakot Airport Holdings Pty Ltd T/A Jandakot
Airport

1717/2002 HARRISON C Order Issued

Giffen DGH Chef Kitchen Design Pty Ltd (Richard Eldridge) 529/2002 HARRISON C Dismissed
Giles W Austal Ships 1739/2002 BEECH SC Discontinued
Gillam L Gold Fields Australasia Pty Ltd 811/2002 KENNER C Discontinued
Goodfellow L Delargie D 1385/2002 HARRISON C Order Issued
Gudgeon CF Suzanne Dominique McAlary and Ashley William

Peake, Mt House Pastoral Partnership
904/2002 GREGOR C Discontinued

Hancock MP McInerney Holdings Pty Ltd Trading As McInerney
Ford

1703/2002 BEECH SC Discontinued

Hanich SL Western Australian Cricket Association 1776/2002 BEECH SC Discontinued
Harrison A Oceania Vehicle Processors Pty Ltd 1146/2002 HARRISON C Dismissed
Harrison ES Emmanuel Michael Papadoulis T/A Great Australian

Travel Centre
1701/2002 HARRISON C Order Issued

Harrison MJ Eddar Pty Ltd T/A Esperance Bakery 1616/2002 GREGOR C Discontinued
Hasenauer RJ Bunnings Building Supplies Pty Ltd 735/2002 HARRISON C Discontinued
Hayman RJ Mundarda Child Care Centre INC 1775/2002 KENNER C Discontinued
Hendrickse GH Ingal EPS 1271/2002 HARRISON C Discontinued
Holland J Trident Produce Pty Ltd 1576/2002 HARRISON C Discontinued
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Parties Number Commissioner Result
Hudson S The Western Australian Primary Industries Training

Council Inc.
2312/2001 SCOTT C Discontinued

Hunter K Bello Costa L F 1185/2002 SMITH C Discontinued
Hunter PH ABB Australia Pty Lto 1477/2002 HARRISON C Order Issued
Ingham Y Lake Joondalup Baptist College 1383/2002 HARRISON C Discontinued
Ioppolo MD Styleplan Interiors Pty Ltd 286/2001 SMITH C Discontinued
Irvine TJ WA Vehicle Hoists - Malaga Engineering and

Machining ABN 20489357667
2093/2002 BEECH SC Discontinued

Jacka GI Pahth Telecomunications Limited 1332/2002 GREGOR C Discontinued
Jackson MB Ozzi-Tech Ltd 1358/2002 WOOD C Dismissed
Jackson TA Ozzi-Tech Ltd 1359/2002 WOOD C Dismissed
Jovanovic GT O&S Industries Tony Sheil & Ron Young 1798/2002 GREGOR C Order Issued
Kandovski GG Kewdale Administration Services Pty Ltd (ACN 093

202 638) of care of Alessandrino Scivolo Pty Ltd
2247/2001 BEECH SC Discontinued

Keen GA Rendevous Hotels Management Pty Ltd 1743/2002 BEECH SC Discontinued
Kiely RJ Moka Nominees Pty Ltd trading as Custom Plastics 1065/2002 HARRISON C Dismissed
Kujundzic AS John Holland Rail Division 1327/2002 SMITH C Discontinued
Lawer JD LN Price and Partners Pty Ltd t/a Busselton Freight

Services
1778/2002 GREGOR C Order Issued

Leech A Australian Adventure Pty Ltd T/A Wattle Grove
Motel

1834/2002 GREGOR C Discontinued

Leitao T Union Switch & Signal Pty Ltd 941/2002 SMITH C Discontinued
Luk K Kevin Altham 1768/2002 GREGOR C Withdrawn by

Leave
Maidment T Sylvia Davies (Seacourt Investments Pty Ltd) 2219/2001 HARRISON C Dismissed
Malone PJ Edwards Lifesciences Pty Ltd (ABN 77 098 906 873) 746/2002 HARRISON C Discontinued
Martin LJ Graham & Scott Mays of Naked Communications 1855/2002 KENNER C Discontinued
Martin RM City West Nom Attention Sandra Pralica Manager 1782/2002 BEECH SC Dismissed
Maxwell S Aqua Therme Pty Ltd (ABN 310 9438 1558) 749/2002 GREGOR C Discontinued
McCallum SD Claudia Newman Mezze Cafe 1501/2002 KENNER C Discontinued
McClure SM Aero Care Pty Ltd 1691/2002 GREGOR C Discontinued
McDonald G Carparts Distribution Pty Ltd (abn 22 089 835 825) 1684/2002 BEECH SC Discontinued
McKean G Woodhead International 1355/2002 KENNER C Discontinued
McLeod DN Reece Pty Ltd 1726/2002 BEECH SC Discontinued
Melis B Dr M.S.Ismail (Hakim Institute) 1171/2002 HARRISON C Discontinued
Minervini C Hi Form Concrete Pty Ltd Trading As Hi Form

Formwork
205/2002 GREGOR C Discontinued

Monaham DJ Adrian Domney t/as Euro Automotives Australia 253/2002 KENNER C Discontinued
Morris JR Fremantle Mussel Bar Pty Ltd ABN 19009430675

Trading As The Mussel Bar Frementle
1712/2002 WOOD C Dismissed

Morrison BW Vivian Ellis at Meltham Motors 1181/2002 SCOTT C Discontinued
Morolla FM Walkers Perth 1439/2002 GREGOR C Discontinued
Nancarrow CS Eswood Australia Pty Ltd 1097/2002 KENNER C Order Issued
Naingsat C Plasmo Pty Ltd 1521/2002 HARRISON C Order Issued
Newton DL Exuma P/L T/A Ian Diffen World of Tyres 1597/2002 KENNER C Discontinued
Northcott SR Westco Jeans 1294/2002 BEECH SC Discontinued
Palmer A Evergold Enterprises Pty Ltd Trading As The

Cheesecake Shop
1727/2002 BEECH SC Discontinued

Parkins CM B.M.S Retail Pty Ltd 594/2002 SMITH C Discontinued
Peterson M Active Realty Pty Ltd WA t/as Nik Varga Real Estate 1458/2002 BEECH SC Discontinued
Phillips R Hayes Travel Operating under a Marketing

Agreement with Jetset Esperance
1387/2001 SCOTT C Dismissed

Prince RJ Swick Mining Services 213/2002 HARRISON C Dismissed
Prout KA CO-Operative Purchasing Services Limited 1349/2002 HARRISON C Discontinued
Pullen P Brunel Energy Pty Ltd 1173/2002 SMITH C Discontinued
Pugh SM Sun Industries Pty Ltd 1679/2002 KENNER C Discontinued
Quick JA National Telecomms Pty Ltd 560/2002 GREGOR C Dismissed
Richardson JC Amcor Ltd ACN 000 017 372 1675/2002 GREGOR C Discontinued
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Parties Number Commissioner Result
Roberts SA Interpact Pty Ltd 1614/2002 KENNER C Discontinued
Roberts MZ Benchmark Recruitment Australia Pty Ltd 1586/2002 WOOD C Dismissed
Roberts MZ Benchmark Recruitment Australia Pty Ltd 1586/2002 WOOD C Dismissed
Rowland BZ Kevin Reilly 1122/2002 HARRISON C Discontinued
Rutherford KM Kevin Thomas 1604/2002 BEECH SC Discontinued
Rybicki J The Jewellery Chain Pty Ltd trading as Kleins 1779/2002 BEECH SC Discontinued
Sepe L Starbay Holdings Pty Ltd trading as Turbotech 1264/2002 HARRISON C Discontinued
Sharp FS Brian Gardner Motors Pty Ltd (ACN 008752010) 1771/2002 BEECH SC Discontinued
Sljivovac K Centacare Employment And Training 1211/2002 HARRISON C Order Issued
Smith M Mr Nick Cernotta, Mining Manager, Argyle

Diamonds Pty Ltd
1696/2001 BEECH SC Discontinued

Sorokin CM William A Reidy T/As Ipsen Street Dental Clinic 1233/2002 KENNER C Discontinued
Southee LC Kevin Davey Country Regional Manager of

PathCentre
1786/2002 KENNER C Dismissed

Spark LE Rainfill Tanks 1757/2002 GREGOR C Order Issued
Steel MA Gilmac Pty Ltd 1770/2002 SCOTT C Discontinued
Stewart G Watsons Foods (WA) & Others 1390/2002 BEECH SC Discontinued
Stoddart YD Coogee Chemicals Pty Ltd 1455/2002 WOOD C Dismissed
Strong PJ Ape Springs 1486/2002 BEECH SC Discontinued
Summers B Jonstyle Pty Ltd 62/2002 HARRISON C Discontinued
Terry SP Hi Form Concrete Pty Ltd Trading As Hiform

Formwork
207/2002 GREGOR C Discontinued

Thompson DC Bituminous Products Pty Ltd & Others 769/2001 SMITH C Discontinued
Trott LS Mark Brennan 1658/2002 KENNER C Dismissed for

want of
prosecution

Verhouven SC Pahth Telecomunications Limited 1333/2002 GREGOR C Discontinued
Vojkovic R Melville Motors 1707/2002 KENNER C Discontinued
Walker LM Rendezvous Hotels Management Pty Ltd (Trading as

Rendezvoux Observation City Hotel)
946/2002 HARRISON C Order Issued

Wesley NM South West Family Support Association Inc 640/2002 HARRISON C Discontinued
Winzer AC Mr. Roger Bruce, C/- Somerset Swiming Pool 1733/2002 GREGOR C Discontinued
Wood NA The Salvation Army 1373/2002 KENNER C Discontinued
Worsley NS Advanced Traffic Management 938/2002 HARRISON C Discontinued
Wright NJ The Quality Lord Forrest Hotel Bunbury 582/2002 HARISSON C Dismissed
Zed J Fremantle Women's Health Centre (Inc) 1781/2002 HARRISON C Order Issued
Zerafa TL Metalcorp Recyclers Pty Ltd ABN 28002707262 1606/2002 KENNER C Discontinued
Zinger R Freespirit Company Pty Ltd & Others 1352/2002 GREGOR C Discontinued
Zinger R Icon Recruitment Pty Ltd ACN 007 145 637 1353/2002 GREGOR C Discontinued

CONFERENCES—Matters arising out of—
2003 WAIRC 07401

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES COCKBURN CEMENT LIMITED, APPLICANT

v.
THE AUSTRALIAN WORKERS’ UNION, WEST AUSTRALIAN BRANCH, INDUSTRIAL
UNION OF WORKERS, CONSTRUCTION, MINING, ENERGY, TIMBERYARDS, SAWMILLS
AND WOODWORKERS’ UNION OF AUSTRALIA (WA BRANCH), RESPONDENTS

CORAM COMMISSIONER J F GREGOR
DATE MONDAY, 20 JANUARY 2003
FILE NO. C 265 OF 2002
CITATION NO. 2003 WAIRC 07401
_________________________________________________________________________________________________________

Result Extension granted
_________________________________________________________________________________________________________
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Order
WHEREAS on 24th December 2002 the Commission issued Orders in Application C265 of 2002 which inter alia in Order No
7 provided that there be no stoppages, bans or limitation of work until 20th January 2003; and
WHEREAS following a conference conducted by the Commission on 20th January 2003 the Commission has decided to extend the
operation of the Order for a further seven days and for that purpose will amend order No. 7 accordingly.
NOW THEREFORE pursuant to the powers vested in it by the Industrial Relations Act, 1979, the Commission, hereby orders—

THAT Order No. 7 of the Order No. C265 of 2002 issued on 24th December 2002 will be extended for a further seven
days to expire on 27th January 2003.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

CONFERENCES—Matters referred—
2002 WAIRC 07206

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING AND KINDRED

INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
TRANSFIELD SERVICES (AUSTRALIA) PTY LTD AND ANOTHER, RESPONDENTS

CORAM COMMISSIONER S J KENNER
DATE THURSDAY, 12 DECEMBER 2002
FILE NO/S. CR 71 OF 2002
CITATION NO. 2002 WAIRC 07206
_________________________________________________________________________________________________________

Result Declaration issued
Representation
Applicant Mr D Schapper of counsel
Respondents Mr P Quinlan of counsel
_________________________________________________________________________________________________________

Reasons for Decision
1 The present application relates to a dispute not settled by conciliation and referred for arbitration pursuant to s 44(9) of the

Industrial Relations Act 1979 (“the Act”). The subject matter of the dispute between the applicant and the respondents is the
right of an accredited official of the applicant, Mr Brett Davis to enter the respondents’ premises to attend to industrial
matters.

2 The terms of the memorandum of matters referred for hearing and determination is as follows—
“On the 28th March 2002 Mr Brett Davis an accredited official of the Automotive, Food, Metals, Engineering
Printing and Kindred Industries Union of Workers – Western Australian Branch was notified by BHP Direct
Reduced Iron Pty Ltd that he would not be allowed access to the Boodarie Iron Operations unless he gives 24 hours
prior notice submits a negative blood alcohol test result prior to entry and agrees to submit to future intermittent and
random test for future work place visits.
BHP Direct Reduced Iron Pty Ltd says it is entitled to apply its Fit For Work Policy and its right to do so is not
diminished because of the fact that Mr Brett Davis, an official of the Union, may be entitled to enter the work place
in accordance with the terms of the Transfield Maintenance HBI Agreement 2000.
The Union says that the entitlement to entry should not be modified by the Fit For Work Policy of BHP Direct
Reduced Iron Pty Ltd and the Commission should make orders to that effect.
BHP Direct Reduced Iron Pty Ltd says that Mr Davis should not be entitled to enter the site while he does not
comply with the Fit For Work Policy.”

3 At the time the dispute was referred for hearing and determination, rights of entry for union officials dealing with industrial
matters and for inspection of records purposes were conferred by ss 49AB and 49B of the Act. By the time the present matter
was heard by the Commission, those sections of the Act had been repealed and the new Divisions 2F and 2G had come into
effect on 1 August 2002. I will deal with the significance of this later in these reasons.

Submissions of Parties
4 Mr Schapper, counsel for the applicant, submitted that on the coming into force and effect of Division 2G of the Act,

introduced by s 146(1) of the Labour Relations Reform Act 2002 (“the LRRA”), rights of entry for union officials thereby
became a statutory code dealing with rights of entry into premises where relevant employees work. It was submitted that the
effect of Division 2G, in so far as the present application was concerned, is to deprive the Commission of jurisdiction and
power to affect or modify the rights conferred by Division 2G and furthermore, the statutory rights of entry, now under the
Act, do not permit an occupier of premises to modify or condition those rights.

5 There was also a submission advanced by Mr Schapper that the Commission has no jurisdiction to declare the parties rights as
to right of entry, under the Act. In the alternative, if this is not so, Mr Schapper submitted that a declaration ought issue to the
effect that the respondents do not have the right to require a union representative exercising rights under Division 2G of the
Act, to undergo a random drug and alcohol test.
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6 Mr Quinlan, counsel for the respondents, submitted that Division 2G of the Act, in particular s 49N, does not preclude the
Commission making an order that Mr Davis be the subject of a random drug and alcohol test prior to entering the
respondents’ premises. It was submitted that there was no inconsistency between the right of entry conferred by Division 2G
of the Act and the first respondent’s drug and alcohol policy, giving effect to its obligations both at common law and under
statute, to provide a safe workplace. In short, it was the respondents’ submission that making the order sought, would be
consistent with the scheme of the legislation and its policy, and in particular, was consistent with workplace health and safety.
Mr Quinlan also submitted that if the applicant’s claim was successful, then that might place the application of other policies,
such as site clothing requirements, in relation to personal protective equipment, in jeopardy.

Industrial Matter
7 By s 7 of the Act as it now is, as amended by the LRRA, “industrial matter” relevantly provides as follows—

“industrial matter” means, subject to section 7C, any matter affecting or relating or pertaining to the work, privileges,
rights, or duties of employers or employees in any industry or of any employer or employee therein and, without
limiting the generality of that meaning, includes any matter affecting or relating or pertaining to — 

           …
  (e) the privileges, rights, or duties of any organization or association or any officer or member thereof in

or in respect of any industry;”
8 Whilst the matter was not the subject of submissions by the parties, prima facie it seems that it could be said that a dispute as

to right of entry by a union official is one between a union as an organisation registered under the Act and an employer as to
persons who are eligible to be or are members of the union. The subject matter being about their respective rights, that is as
union and employer, and not as to a matter affecting, pertaining or relating to the relationship between the employer and
employees in their respective capacity as employer and employee: Re Alcan Australia Ltd; Ex parte Federation of Industrial,
Manufacturing & Engineering Employees (1994) 181 CLR 96; Moranbah North Coal v CFMEU (2000) 103 IR 267.

9 However, in this State, and in contrast to the relevant definition under the Workplace Relations Act 1996 (Cth) (“the WRA”),
the definition of “industrial matter” in s 7 of the Act, includes, as noted above in paragraph (e), the “privileges, rights or
duties of any organisation or association or any officer or member thereof in or in respect of any industry”.

10 It thus appears to the Commission that it is able to inquire into and deal with this matter as an industrial matter as defined
under the Act. Whether the submissions of the applicant, as to the scope and content of the Commission’s jurisdiction and
powers, given that s 23 (1) is prefaced with the words “subject to this Act” are to be sustained, is a matter dealt with later in
these reasons.

11 The issues to be determined at this stage of the matter are as follows—
(a) the nature of Divisions 2F and 2G of the Act and whether the Commission can grant the relief sought by the

respondents; and
(b) if not, whether a declaration can be made in terms of that sought by the applicant and if so, whether the

Commission should issue a declaration.
The Statutory Scheme
12 Divisions 2F and 2G of the Act were both inserted into the Act by s 146(1) of the LRRA. In particular, for present purposes,

Division 2G, which whilst quite lengthy I set out in full, provides as follows—
“Division 2G — Right of entry and inspection by authorised representatives
[Heading inserted by No. 20 of 2002 s. 146(1).]
49G. Interpretation

In this Division —
“authorised representative” means a person who holds an authority in force under this Division;
“relevant employee”, when used in connection with the exercise of a power by an authorised representative of
an organization, means an employee who is a member of the organization or who is eligible to become a
member of the organization.

[Section 49G inserted by No. 20 of 2002 s. 146(1).]
49H. Right of entry for discussions with employees

(1) An authorised representative of an organization may enter, during working hours, any premises where
relevant employees work, for the purpose of holding discussions at the premises with any of the relevant
employees who wish to participate in those discussions.

(2) If an award, order or industrial agreement that extends to the relevant employees makes provision as to
entry onto premises by an authorised representative and —
(a) does not require notice to be given by the representative; or
(b) requires a specified period of notice to be given by the representative,
the authorised representative is not required to give notice under this section.

(3) If subsection (2) does not apply, the authorised representative is not entitled to exercise a power
conferred by this section unless the authorised representative has given the employer of the employees
concerned at least 24 hours’ written notice.

[Section 49H inserted by No. 20 of 2002 s. 146(1).]
49I. Right of entry to investigate breaches

(1) An authorised representative of an organization may enter, during working hours, any premises where
relevant employees work, for the purpose of investigating any suspected breach of this Act, the Long
Service Leave Act 1958, the MCE Act, the Occupational Safety and Health Act 1984, the Mines Safety and
Inspection Act 1994 or an award, order, industrial agreement or employer-employee agreement that
applies to any such employee.

(2) For the purpose of investigating any such suspected breach, the authorised representative may —
(a) subject to subsections (3) and (6), require the employer to produce for the representative’s

inspection, during working hours at the employer’s premises or at any mutually convenient
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time and place, any employment records of employees or other documents, other than
workplace agreements, kept by the employer that are related to the suspected breach;

(b) make copies of the entries in the employment records or documents related to the suspected
breach; and

(c) during working hours, inspect or view any work, material, machinery, or appliance, that is
relevant to the suspected breach.

(3) The authorised representative is not entitled to require an employer to produce an employment record of
an employee if the employee —
(a) is a party to an employer-employee agreement; and
(b) has made a written request to the employer that the record not be available for inspection by

an authorised representative.
(4)  A written request under subsection (3)(b) —

(a) may be withdrawn by written notice given by the employee to the employer; and
(b) has effect until it is so withdrawn.

(5) An authorised representative is not entitled to exercise a power conferred by this section for the purpose
of investigating a suspected breach of an employer-employee agreement to which a relevant employee is a
party unless the authorised representative is authorised in writing by that relevant employee to carry out
the investigation.

(6) An authorised representative is not entitled to require the production of employment records or other
documents unless, before exercising the power, the authorised representative has given the employer
concerned —
(a) if the records or other documents are kept on the employer’s premises, at least 24 hours’

written notice; or
(b) if the records or other documents are kept elsewhere, at least 48 hours’ written notice.

(7) The Commission may, on the ex parte application of an authorised representative, waive the requirement
to give the employer concerned notice of an intended exercise of a power under subsection (6) if the
Commission is satisfied that to give such notice would defeat the purpose for which the power is intended
to be exercised.

(8)   If the requirement for notice is waived under subsection (7) —
(a) the Commission must give the authorised representative a certificate authorising the

exercise of the power without notice; and
(b) the authorised representative must, after entering the premises and before requiring the

production of the records or documents, give the person who is apparently in charge of the
premises the certificate or a copy of the certificate.

[Section 49I inserted by No. 20 of 2002 s. 146(1).]
49J. Provisions as to authorities issued to representatives

(1) The Registrar, on application by the secretary of an organization of employees to issue an authority for
the purposes of this Division to a person nominated by the secretary in the application, must issue the
authority.

(2) The Registrar must not issue an authority for the purposes of this Division to a person who has held an
authority under this Division that has been revoked under subsection (5) unless the Commission in Court
Session on application by any person has ordered that the authority be so issued.

(3) A person to whom an authority is issued is an authorised representative of the organization on whose
behalf the application for the authority was made.

(4) The authority remains in force unless it is revoked or suspended under this section.
(5) The Commission constituted by a Commissioner may, by order, on application by any person, revoke, or

suspend for a period determined by the Commission, the authority if satisfied that the person to whom it
was issued has —
(a) acted in an improper manner in the exercise of any power conferred on the person by this

Division; or
(b) intentionally and unduly hindered an employer or employees during their working time.

(6) The Registrar may, on application by the secretary of the organization of employees on whose behalf the
application for the authority was made, revoke the authority.

(7) An application for the revocation of an authority under subsection (5) is to set out the grounds on which
the application is made.

(8)   Despite section 49 —
(a) no appeal lies from a decision of the Commission under subsection (2); and
(b) section 49(2a) does not apply to an appeal from a decision under subsection (5).

(9) A person to whom an authority has been issued under this section must, within 14 days after the
revocation of the authority, return the authority to the Registrar.

[Section 49J inserted by No. 20 of 2002 s. 146(1).]
49K. No entry to premises used for habitation
An authorised representative does not have authority under this Division to enter any part of the premises of an
employer that is principally used for habitation by the employer and his or her household.
[Section 49K inserted by No. 20 of 2002 s. 146(1).]
49L. Authority must be shown on request

(1) If —
(a) a person proposes to enter, or is on, premises in accordance with section 49H or 49I; and
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(b) the occupier requests the person to show his or her authority,
the person is not entitled under that section to enter or remain on the premises unless he or
she shows the occupier the authority in force under this Division.

(2) In this section —
“occupier” includes a person in charge of the premises.

[Section 49L inserted by No. 20 of 2002 s. 146(1).]
49M. Conduct giving rise to civil penalties

(1) The occupier of premises must not refuse, or intentionally and unduly delay, entry to the premises by a
person entitled to enter the premises under section 49H or 49I.

(2) A person must not intentionally and unduly hinder or obstruct an authorised representative in the
exercise of the powers conferred by this Division.

(3) A person must not purport to exercise the powers of an authorised representative under this Division
if the person is not the holder of a current authority issued by the Registrar under this Division.

[Section 49M inserted by No. 20 of 2002 s. 146(1).]
49N. Power of Commission restricted

(1) The Commission does not have jurisdiction to make an award or order or register an agreement
conferring, or making provision for the exercise of, powers of entry and inspection that are additional
to, or inconsistent with, the powers of entry and inspection under Division 2F and this Division and
the provisions as to the exercise of those powers.

(2) Nothing in subsection (1) prevents or limits the Commission from specifying in an award or order, or
registering an agreement that specifies, the period of notice required to be given by an authorised
representative to an employer before entering premises where relevant employees work.

(3) To the extent that the provisions of an award, order or industrial agreement, whether made or
registered before or after the coming into operation of section 146 of the Labour Relations Reform
Act 2002, confer or make provision for the exercise of powers of entry and inspection that are
additional to, or inconsistent with, the powers of entry and inspection under Division 2F and this
Division or the provisions as to the exercise of those powers, those provisions have no effect.

[Section 49N inserted by No. 20 of 2002 s. 146(1) 22.]
49O. Enforcement of this Division

A contravention of section 49J(9) or 49M(1), (2) or (3) is not an offence but those subsections are civil penalty
provisions for the purposes of section 83E.

[Section 49O inserted by No. 20 of 2002 s. 146(1).] “
13 Prior to the enactment of Divisions 2F and 2G, right of entry to deal with industrial matters and to inspect records under the

Act, were dealt with in the former ss 49AB and 49B. Those former provisions depended upon and operated in conjunction
with, awards, orders and industrial agreements conferring a right of entry for union officials, before they could have any
operation and effect. In particular, in the absence of a right of entry provision in an award, order or industrial agreement, the
former section 49AB of the Act of itself, conferred no powers as to right of entry.

14 The enactment by the legislature of the new Divisions 2F and 2G are a significant departure from the former provisions.
The new scheme, in particular Division 2G, appears to be in substantially similar terms to that contained in Division 11A of
the WRA, dealing with right of entry for union officials under the federal legislation. The terms of Division 2G in relation
to right of entry, appear to reflect the Parliament’s intention to provide a comprehensive scheme as to right of entry, in
contrast to the former ss 49AB and 49B.  Prior to those provisions, in relation to right of entry, reliance in this jurisdiction
was placed entirely upon relevant provisions of awards, orders and industrial agreements.

15 Reflecting its comprehensive nature, Division 2G provides for—
(a) a right of entry for discussions on premises: s 49H;
(b) a right of entry to investigate various breaches: s 49I;
(c) provisions as to the issuance of authorities by the Registrar for right of entry purposes and their revocation by

order of the Commission: s 49J;
(d) the exclusion of premises for purposes of habitation: s 49K;
(e) penalty and enforcement provisions: ss 49M and 49O; and
(f) particular jurisdiction and powers of this Commission: s 49N

16 It appears therefore that the Parliament has enacted these provisions in the nature of a code as to right of entry for union
officials in the workplace in this State. This would particularly appear to be the case, because of the effects of s 49N(3),
which provides that the provisions of an award, order or industrial agreement, made before or after the coming into
operation of Division 2G, making provision for the exercise of powers of entry and inspection additional to or inconsistent
with Divisions 2F and 2G, are of no effect: AMWU v Seely International (1998) 80 IR 253 at 258 - 259.

17 In my opinion, in particular those parts of Division 2F and 2G, dealing with the requirement for a union official to possess
an authority, and the regulation of that process by the Registrar and their revocation by the Commission, are a clear
indication that the statutory scheme in Divisions 2F and 2G, is intended by Parliament to be paramount. It would be a
curious result indeed, if a union official who accesses an employer’s premises purportedly in accordance with a right of
entry provision of an award, and in so doing, misconducts himself or herself, could be subject to either a different or no
penalty regime under the award, because the conduct would not be caught by Division 2G. In my view, given that
Parliament has created the authority to enter by statute, and powers for the revocation of that authority and civil penalty
provisions for conduct in breach of these provisions, it was intended that the statutory scheme effectively cover the field in
relation to right of entry of union officials to employer premises in this State.

18 It is the case that in interpreting these provisions of the Act, a purposive approach to construction is to be preferred: s
18 Interpretation Act 1984. Furthermore, in ascertaining the meaning of a provision of a statute, consideration can be given
to extrinsic materials to confirm the ordinary meaning conveyed by the text of the provision in the context of the purpose or
object underlying it: s 19 Interpretation Act 1984. Of course, in the first instance, the focus must be on the ordinary and
natural meaning of the words used in the statutory provision in the context of the statute as a whole.
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19 In this connection, in the second reading speech introducing the Labour Relations Reform Bill 2000, the responsible
Minister said (Hansard 19 February 2002 at 7511) in relation to the right of entry, record keeping and inspection of records
provisions as follows—

“The new provisions provide greater balance and consistency in the state system. By creating a scheme of right
of entry within the Act that is broadly consistent with the commonwealth and other state schemes, the
Government has introduced a far simpler system that avoids some of the complexities of the existing array of
award provisions. Except for the period of notice required to exercise right of entry, the provisions of awards
will be of no effect to the extent that they are inconsistent with or additional to the Act provisions.”

20 From the terms of Division 2G, and the Parliamentary materials, it would appear that the Parliament’s purpose in the
enactment of these provisions, was to provide a uniform scheme for right of entry to effectively replace the previous scheme
prescribed by awards, orders and industrial agreements. I note however, that the statutory scheme in Division 2G of the Act,
in relation to the provisions of awards, orders and industrial agreements, does not appear to go quite as far as those under
the WRA. Under section 127AA of the WRA, provisions of an award or order made by the Australian Industrial Relations
Commission (“AIRC”), in relation to right of entry, are made unenforceable. In this jurisdiction, the legislature has not said
that awards, orders and industrial agreement provisions dealing with right of entry are unenforceable in their entirety, as
long as they are not inconsistent with or additional to the scheme provided in Division 2G: s 49N Act.

21 In my opinion, s 49N(1) does not totally exclude the jurisdiction and powers of the Commission in relation to right of entry
matters. The section does however provide a limit on the jurisdiction of the Commission, in making awards, orders or
registering industrial agreements, concerning the exercise of powers of entry and inspection and the provisions concerning
the exercise of powers conferred by Divisions 2F and 2G. Again, this provision appears to be similar to s 285G(1) of the
WRA, dealing with the powers of the AIRC to deal with right of entry matters. I do not interpret s 49N(1) however, to limit
the Commission’s ability to inquire into and deal with industrial matters as to right of entry, pursuant to s 23(1) of the Act,
in relation to a range of issues that one could envisage arising such as the possession of valid authorities; the timing and
location of meetings; whether appropriate notice as required to exercise the right of entry has been given etc. If this were
not so, in my opinion, it would lead to an unworkable situation in that those kinds of disputes would have no available
means of resolution. I do not consider that this could have been the intention of the Parliament.

22 Furthermore, in my opinion, the nature of the rights conferred by Division 2G, is to an extent illustrated by the terms of s
49M(1), making it a civil penalty for an occupier of premises to refuse, or intentionally and unduly delay, entry to premises
by an authorised person for a prescribed purpose.

23 Of course, it is the case that Divisions 2F and 2G of the Act must be considered in the context of intermeshing State and
federal law is applying in Western Australia. That is one cannot view the operation of Division 2G in complete isolation.
The question however, is whether what is sought to be applied to Mr Davis, as a condition of the exercise of his statutory
right of entry, is an obligation imposed by a law of the State or the Commonwealth, and if so, what are the terms of such a
law and is it in conflict with the rights conferred by Division 2G. Despite the attempts of counsel for the respondents to
draw, at least indirectly, such a linkage, I do not think that a drug and alcohol policy is of such a character. A drug and
alcohol policy, promulgated by an employer, albeit in pursuit of important common law and statutory health and safety
obligations in the workplace, is not of itself, a law of the State or the Commonwealth, which could bring into play the
interaction between the statutory privileges and obligations imposed by the Act under Division 2G, and another law.

24 It should also be recognised, that although drug and alcohol policies have been sanctioned by this Commission and other
jurisdictions, they have not been without some controversy. It appears to be common ground, on the available expert
opinion to date, that drug and alcohol policies do not detect impairment per se, but rather, are an indicator of the likelihood
of impairment: BHP Iron Ore Pty Ltd v CMETSWU and Others (1998) 78 WAIG 2593; AFMEPKIU v Argyle Diamond
Mines Pty Limited (2000) 81 WAIG 324.

25 In this regard, the terms of such a policy can be distinguished from the terms of laws of this State, dealing with similar
subject matter. For example, reg 4.7 of the Mines Safety and Inspection Regulations 1995 (“MSI Regulations”), provide at
reg 4.7(1) that a person (whether or not an employee) must not be in or on any mine while the person is adversely affected
by intoxicating liquor or drugs. This regulation was referred to by the respondents. However, on its face, the distinction
between the regulation and a drug and alcohol policy is readily apparent. The terms of reg 4.7(1) prohibit any person
“adversely affected” by intoxicating liquor or drugs remaining on or in any mine. This is a statutory prohibition. The policy
behind such a provision is obvious. It would appear to me, that if a union official, seeking to exercise a right of entry under
s 49H of the Act, was for example, visibly adversely affected by either intoxicating liquor or drugs, an employer may well
be entitled to rely upon this provision, to preclude that person’s entry to the mine. Such a provision may well be pleaded in
defence to any action for a civil penalty pursuant to s 49M of the Act.

26 As to the submissions of the respondents that the drug and alcohol policy is essentially the same in character to that in
relation to site clothing and personal protective equipment, I do not agree. By reg 4.1 of the MSI Regulations, there is a
statutory obligation on a person entering a mine to comply with any requirement to wear or use personal protective clothing
or equipment. Furthermore, any person who does not do so commits an offence and is subject to the penalty provisions
prescribed in reg 17.1 of the MSI Regulations. There is therefore a statutory obligation to comply with these provisions.

27 It is clear from the terms of the referral pursuant to s 44(9), that the order sought by the respondents in these proceedings,
goes directly to the ability of Mr Davis, as an authorised person, to enter the respondents’ premises. The relief sought does
not go to matters such as what may or may not be done in the exercise of a power of right of entry once Mr Davis is on the
premises of the respondents, such as the location of meetings, duration of meetings etc. The respondents effectively say that
they will not permit Mr Davis to exercise his right of entry under the Act, unless he complies with the drug and alcohol
policy. By the plain terms of s 49H(1) of the Act, Mr Davis, as an authorised representative of the applicant, has in my
opinion, subject to any other laws of the State or the Commonwealth to the contrary, a statutory right to enter the
respondents’ premises, subject to any obligation to give notice under the Agreement and the Metal Trades (General) Award
No 13 of 1965. If no such notice is prescribed, then pursuant to s 49H(2) of the Act, none is required to be given.

28 In my opinion, in view of the terms of s 49H(1), in the context of Division 2G as a whole, the order sought by the
respondents would have the effect of conferring or making provision for the exercise of powers of right of entry
inconsistent with s 49H(1), contrary to s 49N(1) of the Act and such an order would be beyond the Commission’s
jurisdiction. Furthermore, and in any event, if the Commission purported to make such an order in the terms as sought, it
would be invalid and of no effect, by reason of s 49N(3) of the Act.

29 Put another way, to grant the order sought by the respondents in this case, would be to impose a limitation, indeed a
proscription, on the right of entry of Mr Davis, not contained in or authorised by the statutory scheme as to right of entry,
which must be regarded as a code, contrary to the apparent will of the Parliament.
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Declaration
30 I finally turn to the question of the Commission’s jurisdiction and power to issue a declaration in this matter. In an

appropriate case, the Commission has the power to issue a declaration as provided by s 34(1) of the Act: RRIA v AWU WA
Branch (1987) 67 WAIG 320 per Kennedy J at 325. The issuance of a declaration by the Commission is subject to the usual
principles as to the use of a declaration as a remedy and is discretionary. (See Meaher, Gummow and Lehane “Equity
Doctrines and Remedies” 3rd Ed ch 19 in particular paras 1919 - 1933). I am satisfied in the context of the present dispute,
there is a good purpose to be achieved by the grant of a declaration in the furtherance of the resolution of the dispute
between the parties and it does not involve a matter that is merely theoretical. Such a declaration is within power in the
context of the Commission presently inquiring into and dealing with an industrial matter pursuant to s 23(1) of the Act, in
the resolution of the industrial matter referred for hearing pursuant to s 44(9) of the Act and in the exercise of the
Commission’s express power to do so pursuant to s 34(1) of the Act.

Conclusion
31 There will therefore be a declaration to the effect that the respondents do not have the right to require Mr Brett Davis, an

authorised representative of the applicant, in possession of the requisite authority, exercising his rights under Division 2G of
the Industrial Relations Act 1979, to submit to a random drug and alcohol test, as a condition of the exercise of those rights.

_________
2002 WAIRC 07272

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING AND KINDRED

INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
TRANSFIELD SERVICES (AUSTRALIA) PTY LTD AND ANOTHER, RESPONDENTS

CORAM COMMISSIONER S J KENNER
DATE MONDAY, 23 DECEMBER 2002
FILE NO/S. CR 71 OF 2002
CITATION NO. 2002 WAIRC 07272
_________________________________________________________________________________________________________

Result Declaration issued
Representation
Applicant Mr D Schapper of counsel
Respondents Mr P Quinlan of counsel
_________________________________________________________________________________________________________

Declaration
HAVING heard Mr D Schapper of counsel on behalf of the applicant and Mr P Quinlan of counsel on behalf of the respondents,
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 (“the Act”), hereby declares—

1.THAT the herein matter in an industrial matter for the purposes of s 7 of the Act.
2.THAT by reason of s 49N(1) of the Act the Commission does not have the jurisdiction or power to make an order
requiring Mr Brett Davis, an authorised representative of the applicant, in possession of the requisite authority, exercising
his rights under Division 2G of the Act to enter the premises of the respondents, to submit to a random drug and alcohol
test as a condition of the exercise of those rights.
3.THAT by reason of the terms of Division 2G of the Act, the respondents do not have the right to require Mr Brett
Davis, an authorised representative of the applicant, in possession of the requisite authority, exercising his rights under
Division 2G of the Act to enter the premises of the respondents, to submit to a random drug and alcohol test as a
condition of the exercise of those rights.

Commissioner.

CONFERENCES—Notation of—

PARTIES COMMISSIONER
NUMBER.

DATES MATTER RESULT

Automotive, Food,
Metals, Engineering,
Printing and Kindred
Industries Union

Fremantle Steam
Laundry

GREGOR C
C268/2002

N/A Employment situation Concluded

Automotive, Food,
Metals, Engineering,
Printing and Kindred
Industries Union

Inghams Enterprises Pty
Ltd

WOOD C
C255/2002

26/11/2002 Hours of work Concluded
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PARTIES COMMISSIONER
NUMBER.

DATES MATTER RESULT

Automotive, Food,
Metals, Engineering,
Printing and Kindred
Industries Union

Fremantle Steam
Laundry

GREGOR C
C11/2002

N/A Deduction of monies Concluded

Automotive, Food,
Metals, Engineering,
Printing and Kindred
Industries Union

R.G Lester &
Associates

GREGOR C
C272/2002

23/01/2003 Alleged unfair dismissal Concluded

Automotive, Food,
Metals, Engineering,
Printing and Kindred
Industries Union

Rottnest Island
Authority

GREGOR C
C261/2002

6/12/2002 Alleged unfair redundancy Concluded

Automotive, Food,
Metals, Engineering,
Printing and Kindred
Industries Union

Westrac Equipment Pty
Ltd

GREGOR C
C211/2002

7/11/2002 Termination of
employment

Concluded

Automotive, Food,
Metals, Engineering,
Printing and Kindred
Industries Union

Westrac Equipment Pty
Ltd

GREGOR C
CR212/2002

N/A Termination of
employment

Discontinued

Civil Service Association Director General,
Department of Justice

SCOTT C
PSAC48/2002

16/12/2002
20/12/2002

Alleged treatment Concluded

Civil Service Association Director General,
Department of Justice

SCOTT C
PSAC56/2002

27/09/02 Commuted Shift
Allowance

Referred

Communications,
Electrical, Electronic,
Energy, Information,
Postal, Plumbing, and
Allied Workers Union

Netspark Electrical Pty
Ltd

GREGOR C
C137/2002

9/07/2002 Dismissal Referred

Communications,
Electrical, Electronic,
Energy, Information,
Postal, Plumbing, and
Allied Workers Union

Netspark Electrical Pty
Ltd

GREGOR C
C137/2002

11/12/2002 Dismissal Discontinued

Construction, Forestry,
Mining & Energy Union

Drake Personnel
Limited & Others

GREGOR C
C259/2002

3/12/2002 Wages and conditions Concluded

Construction, Forestry,
Mining and Energy
Union (Federal Union)

Hiform Concrete Pty
Ltd

GREGOR C
C12/2002

22/01/2002 Industrial action Concluded

Independent Schools
Salaried Officers'
Association

Br Warwick Bryant,
Principal, Nagle
Catholic College &
Others

HARRISON C
C156/2002

5/08/2002
23/08/2002

Form of appraisal Concluded

Independent Schools
Salaried Officers'
Association

rev. Dr. Tom Wallace,
Anglican Schools
Commission

HARRISON C
C247/2002

28/11/2002
9/12/2002
17/12/2002

Negotiations of a new
Enterprise Agreement

Concluded

Liquor, Hospitality and
Miscellaneous Workers
Union

Altone Park Golf Club HARRISON C
C54/2002

2/04/2002 Reduction in employee's
hours without consultation

Referred

Liquor, Hospitality and
Miscellaneous Workers
Union

CSR Building Materials GREGOR C
C249/2002

28/11/2002 Termination Concluded

Liquor, Hospitality and
Miscellaneous Workers
Union

Burswood Resort
(Management) Ltd

HARRISON C
C214/2002

11/11/2002 Reduction of hours of Part-
time and Casual staff
without consultation

Discontinued

Liquor, Hospitality and
Miscellaneous Workers
Union

Department of
Education

HARRISON C
C115/2002

11/06/2002 Payment of wages to
wrong bank account

Concluded

Liquor, Hospitality and
Miscellaneous Workers
Union

AHS Hospitality Group
Pty Ltd

HARRISON C
C269/2002

N/A Dispute regarding
proposed agreement

Discontinued

Liquor, Hospitality and
Miscellaneous Workers
Union

Mastercare Property
Services (WA) Pty Ltd

SMITH C
CR157/2001

29/08/2001
18/09/2001

Dispute over the working
hours of union members

Dismissed
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PARTIES COMMISSIONER
NUMBER.

DATES MATTER RESULT

Liquor, Hospitality and
Miscellaneous Workers
Union

Quirk Corporate Pty
Limited

SMITH C
CR145/2002

8/11/2002 Alleged Denial Of
Employment

Dismissed

Municipal, Road Boards,
Parks and Racecourse
Employees' Union

Logo Appointments,
T/A Venus Corporation

WOOD C
C257/2002

23/01/2003 Denial of contractual
benefits

Concluded

Police Union Commissioner of Police BEECH SC
PSAC13/2001

20/08/2001 Concluded

Police Union Commissioner of Police SCOTT C
PSAC3/2001

5/04/2001 Reversion rights for
commissioned officers
who have completed an
initial term of 3 years and
reappointed at the same
level for a further term

Concluded

Police Union Commissioner of Police SCOTT C
PSAC33/2002

22/08/2002 Probationary period Concluded

Police Union Commissioner of Police SCOTT C
PSAC4/2002

7/03/2002
13/03/2002

Alleged dispute re safety
issues

Referred

Police Union Commissioner of Police SCOTT C
PSAC46/2002

12/12/2002
19/03/2003

Entitlements Referred

Police Union Commissioner of Police
Service of Western
Australia

SCOTT C
PSAC42/2002

17/01/2003 Transfer Allowances Concluded

Police Union Commissioner of Police
Service of Western
Australia

SCOTT C
PSAC44/2002

20/11/2002 Negotiations on conditions
to be included in the
Industrial Agreement

Closed

Prison Officers' Union Hon. Attorney General BEECH SC
C182/2002

17/09/2002 Ranking and transfers of
Prison Officers

Concluded

Shop, Distributive and
Allied Employees'
Association

Stirling Holdings Pty
Ltd as trustee for
Stirling Metals Unit
Trust T/A Stirling
Stainless Steel

HARRISON C
C236/2002

18/11/2002 Discrimination of union
members

Concluded

State School Teachers
Union

Mr Paul Albert -
Director General
Department of
Education

HARRISON C
C260/2002

N/A Alleged serious
misconduct

Concluded

CORRECTIONS—
2003 WAIRC 07395

BUILDING TRADES AWARD 1968
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
CRYSTAL SOFTDRINKS AND OTHERS, RESPONDENTS

CORAM COMMISSIONER J F GREGOR
DATE FRIDAY, 17 JANUARY 2003
FILE NO. APPLICATION 1636 OF 2002
CITATION NO. 2003 WAIRC 07395
_________________________________________________________________________________________________________

Result Correcting Order
_________________________________________________________________________________________________________

Correcting Order
WHEREAS on 16 December 2002 an Order in this matter was deposited in the Office of the Registrar; and
WHEREAS the said order related to amendments to the Building Trades Award 1968; and
WHEREAS there was an error in order 2 relating to Clause 19. – Overtime, subclause (6); and
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WHEREAS that order 2 should have read—
(6) Any employee who is required to continue working for more than two hours after his usual knock-off time on any day

shall be supplied by the employer with a reasonable meal or, in lieu of such meal, shall be paid an allowance of $9.60 for
that meal.
Provided that this subclause shall not apply to a worker who has been notified on the previous day that he would be
required to work such overtime.

NOW THEREFORE the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby
orders—

THAT order 2 should be corrected in Clause 19. – Overtime, subclause (6) to read—
(6) Any employee who is required to continue working for more than two hours after his usual knock-off time on any day

shall be supplied by the employer with a reasonable meal or, in lieu of such meal, shall be paid an allowance of $9.60 for
that meal.
Provided that this subclause shall not apply to a worker who has been notified on the previous day that he would be
required to work such overtime.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

PROCEDURAL DIRECTIONS AND ORDERS—
2003 WAIRC 07636

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES BERNARD ROY WORTHINGTON, APPLICANT

v.
FALKIRK NOMINEES PTY LTD T/A ROSS HUGHES AND COMPANY AND AUSTRALIAN
PROPERTY CONSULTANTS, RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
DATE WEDNESDAY, 5 FEBRUARY 2003
FILE NO. APPLICATION 1577 OF 2001
CITATION NO. 2003 WAIRC 07636
_________________________________________________________________________________________________________

Result Order issued
Representation
Applicant Ms H. Ketley (of counsel)
Respondent Mr T. Retallack (of counsel)
_________________________________________________________________________________________________________

Order
WHEREAS on 10 April 2002 the Commission issued an order under s.27(1)(o) of the Industrial Relations Act 1979 regarding the
programming of the substantive application and the provision by the respondent of particulars and discovery [2002 WAIRC 05226];
AND WHEREAS the substantive application has been remitted to the Commission and is listed for 17 to 19 April 2002 inclusive;
AND WHEREAS the applicant has applied to amend the above order taking into account the dates of hearing;
AND WHEREAS the Commission decided that an Order should issue substantially in the terms of orders (3) and (4) of the order of
10 April 2002 and otherwise cancelling the order;
NOW THEREFORE, I the undersigned, pursuant to the powers conferred on me under s.27(1) of the Industrial Relations Act 1979,
hereby order—

(1) THAT the Order in application No. 1577 of 2001 issued on 10 April 2002 is hereby cancelled.
(2) THAT by 4:00pm on Monday 17 February 2003 the respondent provide to the applicant further and better particulars

of the “gross negligence and/or inappropriate and unprofessional behaviour by the applicant” referred to at paragraph
13 of the respondent’s Notice of Answer and Counter Proposal.

(3) THAT by 4:00pm on Monday 17 February 2003 the respondent discover to the applicant all documents relevant to
the claim including but not limited to Mr Worthington’s Work in Progress sheets for July and August 2001 and
details of Mr Worthington’s banked production entitlements between 1 July 2001 and 31 August 2001.

(Sgd.) A. R. BEECH,
[L.S.] Senior Commissioner.

____________________



83 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 385

2003 WAIRC 07638
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES KEVIN EAST, APPLICANT
v.
INTEGRAL BUSINESS SYSTEMS PTY LTD, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DATE WEDNESDAY, 5 FEBRUARY 2003
FILE NO. APPLICATION 199 OF 2002
CITATION NO. 2003 WAIRC 07638

Order
WHEREAS by summons to witness issued on 3rd February 2003 Guido Torelli the Principal of Integral Business Systems Pty Ltd
(the Respondent) was required to produce to proceedings of the Commission held on 4th February 2003 the Respondent’s total sales
records for the period July to December 2001 identifying all customers of the Respondent and the value of sales to each customer;
and
WHEREAS Guido Torelli did produce the said sales records at the hearing in compliance with the Summons to Witness; and
WHEREAS the Commission has been moved by Ms Auerbach (of Counsel) who appeared for Integral Business Systems Pty Ltd to
issue orders that the information contained in the records shall not be made public; and
WHEREAS Mr Mullally, Industrial Agent, who appears for Kevin East consents to such orders being made.
NOW THEREFORE the Commission pursuant to the powers vested in it by s.33(3) and (5) of the Industrial Relations Act, 1979,
hereby orders by consent:

THAT the documents produced by Mr Guido Torelli in answer to the summons dated 3rd February 2003 shall not be
released to the public or any person not so authorised by the Commission to view the documents.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

____________________

2003 WAIRC 07329
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES DARRYL E BLACK, APPLICANT
v.
PRINCESS MARGARET HOSPITAL FOR CHILDREN INCORPORATED AS TRUSTEE FOR
PRINCESS MARGARET HOSPITAL FOR CHILDREN FOUNDATION, RESPONDENT

CORAM COMMISSIONER J L HARRISON
DATE OF ORDER MONDAY, 6 JANUARY 2003
FILE NO/S. APPLICATION 1265 OF 2002
CITATION NO. 2003 WAIRC 07329
_________________________________________________________________________________________________________

Result Application for an Interlocutory Order granted
_________________________________________________________________________________________________________

Order
HAVING heard Mr B Jackson of counsel on behalf of the applicant and Mr C Raymond of counsel on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders—

(1) THAT the parties shall provide each other with a discovery list of all documents relevant to the matters in issue,
verified by affidavit, on or before the 23rd day of January 2003.

(2) THAT each party shall provide inspection to the other of its discovered documents on or before the 30th day of
January 2003.

(Sgd.) J. L. HARRISON,
[L.S.] Commissioner.

____________________

2003 WAIRC 07396
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES SATISH BALAGOPALAN, APPLICANT
v.
COMPETITIVE FOODS PTY LTD (TRADING AS HUNGRY JACK’S) , RESPONDENT

CORAM COMMISSIONER J F GREGOR
DATE FRIDAY, 17 JANUARY 2003
FILE NO. APPLICATION 1513 OF 2002
CITATION NO. 2003 WAIRC 07396
_________________________________________________________________________________________________________
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Order
WHEREAS on 11th December 2002 Satish Balagopalan (the Applicant) made application for orders for production of certain
information from the Competitive Foods Pty Ltd t/as Hungry Jack’s Pty Ltd (the Respondent); and
WHEREAS the Commission has decided ex parte that in respect of the service of summonses that the Applicant can serve
summonses on the staff members of the Respondent whose names are listed below at the Respondent’s premises at 226 Great
Eastern Highway on Tuesday 21st January 2003 at the time specified hereunder—

(a) David Villa (day shift – approximately 8.00am to 4.30pm)
(b) Mark Mangano (night shift – approximately 3.00pm to 11.00pm);
(c) Heidi Congdon (10.00am to 3.00pm); and
(d) Teresa Flint (day shift – approximately 8.00am to 4.30pm)

; and
WHEREAS the Commission has decided ex parte that in respect of the service of witness summons upon Lisa Fotakis the
Applicant is authorised to make such service by forwarding a copy of the application to Lisa Fotakis by registered mail for service
at Unit 11, 22 King George Street, Victoria Park Western Australia; and
WHEREAS the Commission hereby waives necessity to provide conduct money at the time of service in relation to the summons to
be served upon Lisa Fotakis.
NOW THEREFORE pursuant to the powers vested in it by the Industrial Relations Act, 1979, the Commission, hereby orders—

1. THAT the Applicant can serve summonses on the staff members of the Respondent whose names are listed below at
the Respondent’s premises at 226 Great Eastern Highway on Tuesday 21st January 2003 at the time specified
hereunder—
(a) David Villa (day shift – approximately 8.00am to 4.30pm)
(b) Mark Mangano (night shift – approximately 3.00pm to 11.00pm);
(c) Heidi Congdon (10.00am to 3.00pm); and
(d) Teresa Flint (day shift – approximately 8.00am to 4.30pm)

2. THAT the Applicant is authorised to serve a witness summons upon Lisa Fotakis by registered mail without
providing conduct money with service.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

____________________

2003 WAIRC 07609
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES REBECCA STEVENS, APPLICANT
v.
PALM SPRINGS NATURAL SPRINGWATER, WEST COAST SPRING WATER, RESPONDENT

CORAM COMMISSIONER P E SCOTT
DATE OF ORDER MONDAY, 3 FEBRUARY 2003
FILE NO/S. APPLICATION 1852 OF 2002
CITATION NO. 2003 WAIRC 07609
_________________________________________________________________________________________________________

Result Order issued.
_________________________________________________________________________________________________________

Order
WHEREAS this is an application pursuant to Section 29(1)(b)(i) of the Industrial Relations Act 1979; and
WHEREAS on the 31st day of January 2003, the Commission convened a conference for the purpose of conciliating between the
parties; and
WHEREAS at that conference the parties agreed that the name of the Respondent should be amended to “West Coast Spring
Water”;
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, by consent,
hereby orders—

THAT the name of the Respondent in the application be amended to “West Coast Spring Water”.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.

____________________
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2003 WAIRC 07409
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES SILENT VECTOR PTY LTD T/A SIZER BUILDERS, APPLICANT
v.
THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS,
RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
DATE MONDAY, 20 JANUARY 2003
FILE NO/S. APPLICATION 63 OF 2003
CITATION NO.
_________________________________________________________________________________________________________

Result Application for shortened time for answers granted
Representation
Applicant Mr G. McCorry (as agent)
Respondent Mr T. Dixon (of counsel)
_________________________________________________________________________________________________________

Order
WHEREAS the Commission has before it an application pursuant to s.49J(5) of the Act;
AND WHEREAS an application has been made for a reduction in the time required for the filing of Answers to that application;
AND WHEREAS the respondent does not oppose the granting of the order sought given the decision of the Commission as
presently constituted in application 42 of 2003 on 20 January 2003;
AND WHEREAS the Commission in Chambers pursuant to r.78(5) is of the opinion that an order should issue reducing the time
for filing Answers for the reasons previously given;
NOW THEREFORE, I, pursuant to the powers vested in me pursuant to s.27 of the Act hereby order—

1. THAT Silent Vector Pty Ltd serve a copy of this order upon the Construction, Forestry, Mining and Energy
Union of Workers in conjunction with the Notice of Application in this matter.

2. THAT the Construction, Forestry, Mining and Energy Union of Workers file and serve on the Applicant a
Notice of Answer and Counter Proposal within 48 hours of the date of service on it of the Notice of Application
in this matter.

(Sgd.) A. R. BEECH,
[L.S.] Senior Commissioner.

____________________

2003 WAIRC 07516
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES PERSONNEL SERVICES AND LABOUR HIRE PTY LTD, APPLICANT
v.
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DATE WEDNESDAY, 29 JANUARY 2003
FILE NO. APPLICATION 73 OF 2003
CITATION NO. 2003 WAIRC 07516

Order
WHEREAS Personnel Services and Labour Hire Pty Ltd (the Applicant) has applied in Application 73 of 2003 for orders pursuant
to s.49J(5) of the Industrial Relations Act, 1979 revoking the right of entry of a permit issued to Jennifer Telstar an authorised
representative of the Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch (the Respondent
Union); and
WHEREAS on 22nd January 2003 Personnel Services and Labour Hire Pty Ltd has applied for an order for shortened time for the
Respondent to file a response to Application 73 of 2003 and that the matter be heard expeditiously; and
WHEREAS the Commission heard submissions from Mr Damian Clarke, Industrial Agent, on behalf of the Applicant; and
WHEREAS the nature of the submissions indicated that the Applicant was seeking what amounts to an injunctive order for a period
of three to four months; and
WHEREAS such an order is misconceived in an application of this nature; and
WHEREAS the Commission has heard from Ms Fiona Bennett on behalf of the Respondent Union who argues that the matter is a
serious one and the Union requires the statutory period to provide a sufficient and proper answer; and
WHEREAS the Commission has concluded that the underlying reasons for the application are to protect Personnel Services and
Labour Hire Pty Ltd in its efforts to have its employees sign agreements under other legislation; and
WHEREAS the Commission has concluded that this is not a proper use of the powers of the Commission to order shortened time
pursuant to the Industrial Commission Regulations 1985; and
WHEREAS the Commission has decided to refuse that part of the application requiring the Respondent Union to file answers in a
time less than 21 days statutory period; and
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WHEREAS the Commission recognises that the matter identified in the substantive application is an important one and has decided
to issue orders that the application be heard expeditiously.
NOW THEREFORE pursuant to the powers vested in it by the Industrial Relations Act, 1979 the Commission hereby orders—

1. THAT Application 73 of 2003 as it concerns orders for shortened time to answer is dismissed.
2. THAT Application 73 of 2003 as it refers to expeditiously hearing is granted.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

____________________

2003 WAIRC 07373
THE HOME AND COMMUNITY SERVICES ENROLLED NURSES (ALHMWU) AWARD

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,

WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
SILVER CHAIN NURSING ASSOCIATION (INC), RESPONDENT

CORAM COMMISSIONER P E SCOTT
DATE OF ORDER WEDNESDAY, 15 JANUARY 2003
FILE NO/S. A 1 OF 2003
CITATION NO. 2003 WAIRC 07373
_________________________________________________________________________________________________________

Result Application for abridgement of time in which to file answering statement granted.
_________________________________________________________________________________________________________

Order
WHEREAS an application has been made to reduce the time for filing answers in Application A 1 of 2003, the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders:

THAT the time for filing an answering statement in respect of the application for an interim award be and is hereby
abridged, and such answering statement shall be filed by 12.00 noon, on Monday, the 20th day of January 2003.

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner.

____________________

2003 WAIRC 07455
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, APPLICANT
v.
DIRECTOR GENERAL, EDUCATION DEPARTMENT OF WA, RESPONDENT

CORAM COMMISSIONER J L HARRISON
DELIVERED TUESDAY, 28 JANUARY 2003
FILE NO/S. PSAC 25 OF 2002
CITATION NO. 2003 WAIRC 07455
_________________________________________________________________________________________________________

Result Directions Issued
_________________________________________________________________________________________________________

Direction
HAVING HEARD Mr J Dasey on behalf of the applicant and Mr D Husdell on behalf of the respondent, the Commission, pursuant
to the powers conferred on it under the Industrial Relations Act, 1979, hereby directs—

(1) THAT the parties hold discussions on 29 and 30 January 2003 to discuss and divulge information relating to
the forced transfer of Ms Murphy, Ms Swan and Ms Hughes (“the employees”). Matters to be discussed
include, inter alia—
a) The basis upon which a decision was made to forcibly transfer the employees.
b) Why the employees were selected for transfer.
c) The nature of the positions to which the employees have been transferred.
d) The ramifications on the employees of the transfer to these positions.
e) The lawfulness of the employees’ transfers

(2) THAT Mr Robson, or an equivalent senior employee of the respondent who has knowledge of this dispute, be
available to participate in the discussions as appropriate.

(3) THAT whilst this process is being undertaken the employees are to report to work at the Perth District Office.
(Sgd.) J. L. HARRISON,

[L.S.] Commissioner.



83 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 389

JOINDER/CONCURRENCE OF PARTIES—Application for—
2003 WAIRC 07444

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS,

APPLICANT
v.
THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING AND KINDRED
INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH AND COROMAL
CARAVANS, RESPONDENTS

CORAM SENIOR COMMISSIONER A R BEECH
DATE OF ORDER FRIDAY, 24 JANUARY 2003
FILE NO. APPLICATION 2075 OF 2002
CITATION NO. 2003 WAIRC 07444
_________________________________________________________________________________________________________

Result Application for joinder granted
Representation
Applicant Mr T Kucera (of counsel)
Respondent Mr A Drake-Brockman (of counsel) on behalf of Coromal Caravans
_________________________________________________________________________________________________________

Reasons for Decision
1 The application before me is by the Construction, Forestry, Mining and Energy Union of Workers (“CFMEU”) for joinder as a

party to an application by the Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union of Workers –
Western Australian Branch (“AMWU”) for an enterprise order pursuant to s.42(I) of the Act. The application for joinder is
opposed by Coromal Caravans. There is no objection to the application from the AMWU.

2 On the material before me I find that the bargaining pursuant to s.42 was formally initiated by the AMWU in a letter of
30 August 2002 to Coromal Caravans. Significantly, the letter states that the intended parties to the agreement are to be the
AMWU and the CFMEU. That letter therefore complies with the requirements of s.42(3)(c) by stating the intended parties to
the agreement. I infer from that subsection that the intended parties may include an organisation in addition to the organisation
which writes to initiate the bargaining.

3 I also find as a fact that the shop steward who has participated in the negotiations is a member of the CFMEU and that
Coromal Caravans was aware of that fact. I therefore find that all the negotiating parties bargained together: s.42(6).

4 I also find that when the Commission was asked under s.42H to declare that bargaining between the negotiating parties has
ended (1984 of 2002) the advocate for the AMWU also entered an appearance for the CFMEU in the proceedings (transcript
p.2). There was no objection to that appearance from Coromal Caravans. On the evidence in those proceedings Coromal
Caravans has a consultative committee on which both unions have delegates (transcript p.10). The evidence of the operations
manager Mr Barrett in those proceedings was that a CFMEU member and also a representative of the CFMEU was present at
least at a conference in the Commission on 8 October 2002 (transcript p.42).

5 I also find as a fact that CFMEU has not in its own name initiated bargaining under s.42 of the Act. That may not be a matter
of grave significance given my earlier reasoning and also that s.42(7) provides that nothing in s.42 prevents or limits a person
from bargaining for an industrial agreement when bargaining has not been initiated under subsection (1). The CFMEU has not
sought to be formally joined as a party to any of the earlier Commission proceedings. As a consequence, it is not a party to the
declaration which issued pursuant to s.42H that “bargaining between the negotiating parties hereto has ended” [the “parties
hereto” being the AMWU and Coromal Caravans.]

6 The CFMEU applies for this joinder pursuant to s.27(1) of the Act. In my view, the powers under that section are available to
the Commission under s.42. To hold otherwise would be to hold that the Commission when dealing with an application for an
enterprise order cannot require the parties to exchange documents or claims or counterclaims nor take evidence on oath,
pursuant to s.27(1). In the absence of clear wording to that effect, I would be reluctant to hold that the powers under s.27 are
not available.

7 I find that the facts reveal that the CFMEU has been a negotiating party for the purposes of bargaining initiated under s.42 by
the AMWU. I find that although the application for a declaration under s.42H was brought by the AMWU, that does not
preclude the conclusion that the negotiations which have been declared ended by that declaration are the negotiations which
included the CFMEU. While it is a fact that the CFMEU has not been a formal party to proceedings in the Commission, on the
facts overall that is a matter of technicality or legal form which the Commission is expressly commanded to overrule in the
interests of equity, good conscience and the substantial merit of the case: s.26(1).

8 I also find that Coromal Caravans will suffer little, if any detriment from granting the application for joinder. The CFMEU
states, and I accept, that its claims are the claims which have been put forward by the AMWU. It joins in those claims and any
joinder of the CFMEU to these proceedings will not result in any additional claims being made by it. Any enterprise order
which issues will prevail over any award with which it is inconsistent (s.42J(3)) and that includes any award to which the
CFMEU is party which may apply to employees at Coromal Caravans.

9 In the circumstances, I grant the application for joinder and the minute of an order to that effect now issues.

_________
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2003 WAIRC 07453
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS,
APPLICANT
v.
THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING AND KINDRED
INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH AND COROMAL
CARAVANS, RESPONDENTS

CORAM SENIOR COMMISSIONER A R BEECH
DATE TUESDAY, 28 JANUARY 2003
FILE NO. APPLICATION 2075 OF 2002
CITATION NO. 2003 WAIRC 07453
_________________________________________________________________________________________________________

Result Application for joinder granted
Representation
Applicant Mr T Kucera (of counsel)
Respondent Mr A Drake-Brockman (of counsel) on behalf of Coromal Caravans
_________________________________________________________________________________________________________

Order
HAVING HEARD Mr T Kucera (of counsel) on behalf of the applicant and Mr A Drake-Brockman (of counsel) on behalf of
Coromal Caravans, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders:

THAT the Construction, Forestry, Mining and Energy Union of Workers is hereby joined as a party to application 2075 of
2002.

(Sgd.) A. R. BEECH,
[L.S.] Senior Commissioner.

NOTICES—Appointments—
NOTICE OF APPOINTMENT

Notice is given that, pursuant to the powers in section 95 of the Industrial Relations Act, the Chief Commissioner has designated

Susan Bastian

To be the designated Deputy Registrar with effect from 13 December 2002 and until further notice.
JOHN SPURLING,

Registrar.
13 December 2002

PUBLIC SERVICE APPEAL BOARD—
2003 WAIRC 07213

AGAINST THE DECISION IN REGARD TO DISCIPLINARY PROCEEDINGS
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, APPELLANT
v.
DIRECTOR GENERAL, DEPARTMENT OF FAMILY AND CHILDREN’S SERVICES,
RESPONDENT

CORAM PUBLIC SERVICE APPEAL BOARD
COMMISSIONER P E SCOTT – CHAIRMAN
MS D ROBERTSON – BOARD MEMBER
MS M JAMES – BOARD MEMBER

DATE FRIDAY, 13 DECEMBER 2002
FILE NO. PSAB 4 OF 2001
CITATION NO. 2002 WAIRC 07213
_________________________________________________________________________________________________________
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Result Appeal upheld in part
Representation
Appellant Ms M in de Braekt
Respondent Mr D Matthews (of Counsel)
_________________________________________________________________________________________________________

Reasons for Decision
1 These are the unanimous reasons of the Public Service Appeal Board (“the PSAB”).
Background
2 The history of the matter before the PSAB is this. In October 2000, Mr H held the position of Manager of the respondent’s

Community Skills Training Centre (“CSTC”). The CSTC provides training courses in mediation skills, dealing with difficult
people or families, interview skills, working with young people, protective behaviours, mental health issues, group facilitation
skills, legal issues, case management, stress management, and a number of other matters associated with the work of the
Department of Family and Children’s Services (“the Department”). Mr H’s role was to manage and supervise the operations of
the CSTC, consult with the non-government sector and relevant departmental units on training needs, organisational and
management matters, provide professional support, development and leadership for the staff at the CSTC and liaise with
specified training and advisory bodies on accreditation and registration of courses. Within his job description is a section
dealing with selection criteria. A demonstrated commitment to the application of EEO principles and practices was an essential
requirement. Part of Mr H’s responsibilities included organising and conducting training courses, engaging external trainers,
and signing their contracts with the Department.

3 Ms G is a qualified social worker, who is self employed. Amongst other work, she provides training services in a number of
areas within her expertise. She was engaged by the Department, through Mr H, to conduct a Protective Behaviours course for
Milliya Rumarra, an alcohol and drug rehabilitation centre in Broome, in November 2000. Ms G was to conduct all but a small
part of the course, and Mr H was to conduct that part which Ms G did not do. Mr H travelled with her to and from Broome, and
they stayed at the same hotel, where they dined together. They also visited some of the local points of interest in their free
time.

4 In March 2001, after seeing an article in the newspaper regarding an allegation against Mr H unrelated to herself, Ms G made a
complaint to the Department regarding Mr H’s conduct towards her during the course of their trip to Broome in November
2000.

5 The respondent says that it undertook a “preliminary” investigation of the complaint, formed a suspicion that Mr H had
misconducted himself, and then proceeded with a disciplinary process. Following that process, Mr H was found to have
committed 4 serious breaches of discipline as follows—

“That on 22 November 2001, whilst in Broome on work related business, you initiated a demonstration of your massage
technique on (Ms G) in her hotel room and in doing so you acted inappropriately and thereby—
1. Committed an act of misconduct in contravention of Section 9(a) of the Public Sector Management Act 1994,

General Principles of Official Conduct by failing to comply with the WA Public Service Code of Ethics,
specifically the key principles of Justice, Respect for Persons and Responsible Care, in your official duties as
Manager CSTC towards (Ms G), then a sub-ordinate contractor;

2. Committed an act of misconduct in contravention of Section 9(b) of the Public Sector Management Act 1994,
General Principles of Official Conduct, by failing to act with integrity in the performance of your official duties
as Manager CSTC towards (Ms G), then a sub-ordinate contractor;

3. Committed an act of misconduct in contravention of Section 9(c) of the Public Sector Management Act 1994,
General Principles of Official Conduct, by failing to exercise the proper courtesy, consideration and sensitivity
in your dealings with (Ms G), then a sub-ordinate contractor;

Your behaviour towards (Ms G) constituted harassment and therefore you have—
4. Committed an act of misconduct by disregarding the provisions of the department’s Best Practice Entry 1.6.4 –

Elimination of Harassment in the Workplace.”
(Exhibit A(25))

6 We note for completeness that these findings numbered 1 to 4, were originally part of a group of allegations, and as part of
those allegations, those numbered 1 to 4 inclusive above were previously numbered 4 to 7 respectively. This is significant in
that reference in the transcript is often to allegations 4 to 7 rather than 1 to 4.

7 A penalty of transfer was said to have been imposed, however a suitable position was said not to be available, and Mr H was to
remain on the Officers Awaiting Placement list until a suitable position could be found.

8 The appellant, on behalf of its member, Mr H, appeals against decision of the respondent in finding Mr H committed breaches
of discipline and against the penalty imposed.

9 Also for the sake of completeness, we note that there is also a matter before the Public Service Arbitrator (“the Arbitrator”) in
which the applicant in that matter, being the same as the appellant in this matter, seeks, on behalf of Mr H, that the Arbitrator
order the respondent to cease the disciplinary process in respect of those findings of inappropriate conduct on Mr H’s part
relating to the journey to Broome. In that matter, the disciplinary process has proceeded to the point of the respondent advising
Mr H that the breaches of discipline have been found, and a penalty has been proposed. Mr H has been given the opportunity to
comment on the proposed penalty, and has applied to the Arbitrator at that very last stage of the lengthy process.

10 In light of the decision of the Industrial Appeal Court in Civil Service Association of Western Australia Inc v Director General
of Department for Community Development [2002] WASCA 241, the respondent concedes that findings 1 and 2 (or allegations
4 and 5) fall away on account of the conduct not having occurred in the performance of official duties as alleged. This leaves
findings 3 and 4 for consideration.

The Schedule
11 The Schedule to the Notice of Appeal consists of 9 pages, the first part of which contains 46 points under the heading of

Grounds. Some of these Grounds are merely vague assertions such as points 34, 35, 36, 37, 41 and 42. Some are statements of
the law, or assertions as to the law, for example paragraph 38. Some would appear to constitute a submission, and do not set
out grounds of an appeal. The Schedule then goes on to list 49 so called Particulars. The Schedule also contains 8 Orders
Sought.



392 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 83 W.A.I.G.

12 Our purpose in noting the detail contained in the Schedule is to comment as to that detail with a view to providing some
guidance to parties as to what is and what is not of assistance to the PSAB and what is or is not required.

13 Regulation 8(2)(c) of the Industrial Relations Commission Regulations 1985 requires that—
“(2) A Notice of Application shall — 

…
(c) have attached a written statement of claim which clearly and concisely specifies the exact nature of

the relief sought and the purpose of the application.”
14 It is not helpful or necessary to go to the detail set out in this appeal. Some of the detail serves only to cloud, not to clarify, the

issues to be dealt with. If the purpose of such broad ranging, and in some cases imprecise, allegations as contained within the
Grounds is to ensure that the appellant’s rights to cover any defects in the process or outcome in the disciplinary process which
come to light during the course of the proceedings then it is unnecessary. It is unnecessary for the appellant to identify each
and every possible failure on the part of an employer but merely to state the claim in clear and concise terms. The Commission,
and its constituent bodies such as the PSAB, is not a court of pleadings. Its role is to deal with disputes between employers and
employees regarding industrial matters, and to do so on the basis of “equity, good conscience, and the substantial merits of the
case without regard to technicalities or legal forms” (Section 26 (1)(a) of the Industrial Relations Act 1979 (“the IR Act”)). The
role of the PSAB is to deal with a particular sub-set of disputes. The PSAB is made up of the Arbitrator, as Chairman, and
representatives appointed by the employer and by the employee’s organisation. The Arbitrator is a member of the Commission
and is not required to have any particular qualification in the law, whether that be administrative law or otherwise. The other
members of the PSAB likewise are not required to have particular qualifications. This is consistent with the role of the PSAB
being to hear and determine appeals by Government Officers against decisions of their employers relating to matters associated
with their employment on the basis of fairness and equity, not on the basis of the application of legal principles and processes.
The PSAB’s considerations of the fairness of an employers’ decision or conduct may include issues of process and the
application of the law. However, as s.26 of the IR Act requires, its considerations are based on equity and merit.

15 It has been argued that the provision of detail as contained within a Notice of Appeal such as this, can obviate the necessity for
the provision of further and better particulars. This may be so but is not necessarily so. It is not so when what might be
contained within the particulars or the grounds, are not particulars or grounds at all but vague assertions which do not assist in
the identification of the issues in dispute or of the appellant’s position in respect of any particular matter.

16 Accordingly, a simple statement of claim involving a concise outline of the claim, and the remedy sought is sufficient to bring
a matter to the PSAB’s jurisdiction. Regulation 8(2)(c) confirms this. Therefore, a claim in the detail set out in this appeal is
quite unnecessary.

17 Further, the Schedule to the Notice of Appeal in this matter contains a statement at the very beginning which says—
“The Appellant respectfully reserves the right to amend this application, in particular as a consequence of information
revealed during the discovery process.”

18 There is no right which can be reserved by an appellant merely by stating it. The appellant, or the respondent for that matter
may, at any time, seek leave to amend its position, but the amendment would not be as of right. Therefore, a statement
purporting to reserve rights is unnecessary and inappropriate.

The Appeal
19 The appellant says that the procedure adopted by the respondent in this matter is so badly flawed that the findings, conclusions

and the penalty cannot be sustained. It says that the substance of the complaints against Mr H cannot be separated from the
procedure. If the procedure and process are flawed then the outcomes are unreliable and must be struck down. The appellant
says that while the PSAB can adjust the decision it can only do so after reviewing what the respondent has done.

20 The appellant says that it is permissible for the PSAB not to enquire into the truth of the allegations if it satisfied that the
procedural difficulties or flaws are so serious as to call the whole process into question. The appellant referred to the decision
in Cull v Commissioner of State Revenue Department (2002) 82 WAIG 377. On the basis of that decision, the appellant says
that the issue of the reliability or otherwise of Mr H’s evidence becomes irrelevant because the substantial procedural flaws in
the respondent’s approach make it unnecessary to examine those matters. The appellant’s argument is that what the respondent
did during its process is the important consideration, as is whether it has adhered to the Public Sector Management Act
1994 (“PSM Act”). It says that the processes under that Act are mandatory and once they are breached then that is the end of
the matter. It says that the power of the respondent to discipline its employees is subject to that Act. Where it has not complied,
the respondent’s actions ought be declared void. The appellant says that the principles of administrative law apply to the
respondent’s decisions and they set out the tests to be applied.

21 The respondent says that in accordance with the decision in Gary Mark Raxworthy v The Authority for Intellectually
Handicapped Persons (69 WAIG 2266), the PSAB is to deal with the matter by way of a hearing de novo and review the
decision of the employer not merely on the basis of whether that decision was the right one based on the evidence available at
the time, but by placing itself in the shoes of the employer. The respondent says that if there were procedural flaws in the
original process then they are not determinative of the appeal before the PSAB.

22 The respondent refers to the decision of the Supreme Court in Re: Railway Appeal PSAB Ex parte Western Australian
Government Railways Commission (1999) 21 WAR 1, where the issue was whether the Railways Appeal Board should have
disposed of the matter before it having considered only procedural questions, or whether it should have gone on to consider the
merits of the matter before it. The Supreme Court noted that on the basis of the legislation, being the Government Railways
Act, that the Railways Appeal Board did not have to go on and consider the merits of the matter but, upon finding procedural
defects, was entitled to quash the employer’s decision and send it back to the employer for that reason alone. The respondent
says that whilst that approach may have some initial attraction, the decision of His Honour, Malcolm CJ distinguishes the
Railways Appeal Board from the Commission, of which the PSAB is a constituent authority. His Honour says—

“it is necessary to say that in my opinion the role of the (Railways) Appeal Board is subtly but relevantly different from
an industrial relations commission or court seized of a contractual or industrial law application for a remedy for unfair
dismissal. It is apparent from the wording of the Act and the Form A the appeal notification that the Appeal Board does
not deal with the dismissal per se, but a decision to dismiss. It assesses not the fairness but the correctness of the finding
of guilt and the appropriateness of the decision to dismiss.”

23 The respondent distinguishes this on the basis that the PSAB sits as a constituent authority of the Western Australian Industrial
Relations Commission and is bound by the objects of the Act set out in s.6 and that in particular the PSAB, sitting as the
Commission, is required to provide a means for preventing and settling industrial disputes not resolved by an amicable
agreement. This, according the respondent, is very different from the powers of the Railways Appeal Board under the
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Government Railways Act, which is not directed by such objects. The Commission’s obligation under the IR Act is not simply
to find a fault and send it back for the employer to deal with but is a body required to bring disputes to a state of finality.

24 In Gudgeon and Black Ex parte Gudgeon 1994 (14 WAIR 158), dealing with the disciplinary proceedings under the s.7(c) of
the Education Act, the Supreme Court found that there was an alternative adequate remedy to prerogative relief. That remedy
was an appeal pursuant to s.78 of the IR Act which, at that time, dealt with the jurisdiction of the Government State School
Teachers Tribunal, the predecessor of s.23B of the IR Act which has recently been repealed. The respondent says the s.78 of
the IR Act as it was, and s.23B, and s.80I of the IR Act provide for a de novo hearing. The PSAB is expected to resolve the
dispute and not merely find any deficiencies in the process and send the matter back to the decision maker to rectify.

25 Accordingly, the respondent says that any procedural flaws will not be determinative. The respondent also says that the
appellant has demonstrated “something of an obsession with the whole question of procedure in these proceedings. Even if
such were to be identified that that would not be the end of the matter”.

26 Having considered the arguments of the parties as to the proper approach to be taken by the PSAB, we conclude that the nature
of proceedings before the PSAB is a hearing de novo. As His Honour, Malcolm CJ noted in Gudgeon v Black (supra) referring
to the decision of Kirby P in Macksville and District Hospital v Mayze (1987) 10 NSWLR 708—

“In the present case, I am of the opinion that all of the above considerations equally apply. Although the members of the
Tribunal will not necessarily be “peers” of the applicant, it is nevertheless a specialist tribunal. In the present case, the
intention of Parliament is reinforced in relation to the appeal being exclusive by the provision of s.34 of the IRC Act.
The appellate Tribunal, which is given exclusive jurisdiction, has all the powers necessary to rectify the error of law made
by the CEO. The disadvantage of certiorari is that it would simply quash the decision, whereas the Tribunal would be able
to set aside or reverse the decision and come to its own decision on the merits.”

27 Also in that decision, His Honour quotes from the decision of Kirby P in Macksville and District Hospital v Mayze (supra) at
page 721 including that—

“3. The appeal provided contemplates a rehearing de novo, so that as in Twist and Marks the appellant would have
the opportunity of a completely fresh hearing by entirely different people, thereby curing the defects complained
of in the original hearing by the Hospital Board.”

28 A very clear statement of the basis upon which the PSAB deals with matters is also set out in Raxworthy (supra). It says—
“Hearing De Novo
… Whilst it is clear that in a matter of this nature an officer is entitled to particulars of the allegations made against him,
he is only entitled to such particulars as can in fact be given and not manufactured. Natural Justice is a frequently
misunderstood concept in this jurisdiction. Some think it requires that before an employee is dismissed the employer
should conduct a formal enquiry but that is not the case. The rules of natural justice do not require the inflexible
application of fixed rules but merely required fairness in all the circumstances. Moreover, as stated in Twist v Randwick
Municipal Council (1976) 136 CLR 106 where, as here, there is a full right of appeal by a hearing de novo, defects in the
original process are not usually fatal.
The nature of an appeal made under section 80I(1)(e) is somewhat different from the authority ordinarily given to the
Commission to enquire into whether a dismissal is fair or not. The decided cases make it clear that in claims of unfair
dismissal per se the Commission is not to act as an appellate court and substitute its own view as if it were the employer,
but rather determine whether the employer’s conduct was in all the circumstances reasonable. Hence in cases of
misconduct the test is not whether to the satisfaction of the Commission the misconduct occurred, but whether the
employer had a reasonable suspicion amounting to a belief that the misconduct had in fact occurred. (see: Mavromatidis v
TNT Pty Ltd ( 1987) 67 WAIG 1650) However, these proceedings are expressly an appeal, with the Appeal Board being
given the power “to adjust” a decision to dismiss an employee. The onus is of course on the Appellant to show that the
Board should interfere with and adjust the decision. However, as with promotion appeals the decision is to be reviewed de
novo on the basis of the evidence before the Board, not merely on the basis of whether the decision maker made the right
decision on the evidence available to it at the time (cf: Colpitts v Australian Telecommunications Commission (1986)
20 IR 184). The process afforded by section 80I is such that the Commission, constituted by an Appeal Board, is given a
greater license to substitute its own view. Although as Mr Burns so rightly said the dismissal was lawful, the matter does
not end there. Where as here the dismissal was based on a particular act of misconduct, albeit that there are parts to it, the
Board, as part of the appellate process, is required to enquire into that allegation , if as is the case, the Appellant denies
the commission of such misconduct. If on appeal the act of misconduct is not shown to have occurred, then the very basis
for the decision under appeal, in this case the decision to dismiss, is lost.”

29 Although the appeal before the PSAB in this occasion is not against a decision to dismiss, the process and the powers of the
PSAB set out above are the same.

30 The decision in Cull v Commissioner State Revenue Department (supra) is not authority for the proposition that should the
PSAB find that there have been procedural defects that it is bound to uphold the appeal and is not able to examine for itself and
overcome those defects in the procedural process by making a determination on the merits of the matter. The matter in Cull v
Commissioner State Revenue Department (supra) was argued by the parties on the basis of dealing with the process only. The
parties agreed between themselves that the process was the matter to be dealt with. Merely because they agreed to it being
dealt with in that way should not be taken to mean that a hearing de novo such as the PSAB conducts cannot review not merely
the process but the decision itself and come to its own conclusions. The decision of the Supreme Court in Re: Railway Appeal
Board Ex parte Western Australian Government Railways Commission 1999 (supra) distinguishes the Railways Appeal Board
from the Commission and its constituent authority, the PSAB, and confirms the requirement that the PSAB bring disputes to
finality, considering not merely procedural matters but the merits of the matter before it.

31 Accordingly, flaws in the process are not necessarily fatal to the outcome. The PSAB will give consideration to those matters,
but is required to consider the totality of the matter before it. It is true that there may be cases where the procedural flaws are of
such substance as to bring the whole process into question. However, the PSAB is to bring finality to disputes, and by the de
novo hearing, may cure any defects complained of in the process.

32 In this matter, the PSAB is entitled to come to conclusions as to whether or not Mr H has conducted himself in the manner
found by the respondent, whether that conduct constitutes a breach of discipline, and if so, whether the penalty imposed by the
employer is appropriate.

The Evidence and Conclusions
33 The PSAB has heard evidence from Ms G, Mr Lex McCulloch, Executive Director, Metropolitan Service Delivery for the

respondent, and from Mr H.
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34 Having heard the evidence of the witnesses, we prefer the evidence of Ms G where it conflicts with the evidence of Mr H. It
was clear that Ms G, particularly given her qualifications and training, and in particular given the course that she was to be
conducting for the respondent for which purpose she visited Broome in the company of Mr H, found the process and the fact of
making complaint against Mr H’s conduct to be somewhat difficult. This was because her own conduct might be seen to be
inadequate. We found her to be open and frank in her evidence and we were impressed by her forthrightness. On the other
hand, Mr H was either evasive, did not understand or did not wish to understand significant concepts involving the power
relationship between himself and persons who he engaged in his capacity as Manager of the CSTC, and his understanding of
his own and other peoples’ conduct seems to be entirely inadequate.

35 Given our findings as to credibility, we find that in October 2000, Ms G was contacted by Mr H who she had met briefly on a
few occasions in the course of her work, regarding her conducting a training course for the respondent. The course was a
Protective Behaviours workshop for Milliya Rumarra in Broome. It was intended that the workshop be conducted in February
2001 but was brought forward on the basis that Mr H had decided that he would conduct a session on dealing with challenging
behaviours as part of the workshop, as well as attending some meetings in Broome. Mr H arranged for the transport and
accommodation with the intention that they fly to Broome on the afternoon of Wednesday, 22 November 2000, commence the
workshop on Thursday and conclude on Friday, 24 November 2000. He had initially indicated to Ms G that they would return
to Perth on Saturday 25 or Sunday 26 November 2000, due to limited flight availability. Ms G advised him that she needed to
return to Perth by the Friday evening, 24 November, as she had a commitment. Accordingly, the flight times were re-arranged
and they were to fly to Broome on Wednesday, 22 November 2000 at 11.30am, arrive mid-afternoon, and Ms G could
commence the course that afternoon rather than Thursday morning. Mr H asked Ms G to meet him at the Perth airport at
10.30am in anticipation of the 11.30am flight. Prior to the flight and on board the plane, Mr H and Ms G engaged in personal
conversation initiated by Mr H in which he divulged to her some information about his personal life. He then asked Ms G to
reciprocate by asking “what about you?” Ms G says in her evidence that she felt uncomfortable about this but felt obliged to
reciprocate and did so. Mr H indicated that he knew some of her personal details through observation and by checking her
curriculum vitae.

36 Upon arrival in Broome, they picked up a hire car from the airport and drove to the Department’s office. Mr H remained there
for some time while Ms G drove to Milliya Rumarra and conducted a training session from 3.00pm until about 4.00pm. During
this time Mr H arrived at Milliya Rumarra and they drove back to Broome together and checked into the Mangrove Hotel.
Their rooms were adjacent.

37 They arranged to meet for dinner at the outside restaurant of the Mangrove Hotel soon after and had a meal together. During
the course of the evening, Mr H and Ms G discussed sights in Broome to visit as Mr H had not been there before whereas Ms
G had. She suggested he should visit the Cable Beach Resort and they drove there after they had finished their meal. During
the course of the evening, Mr H told the applicant that he was trained in massage and she had indicated that she had undertaken
some massage sessions and was interested in alternative therapies. Mr H invited Ms G to allow him to give her a massage or to
demonstrate a massage technique which he said would help her if she was going to be on her feet all day. She did not respond
enthusiastically and was hesitant. He encouraged her by indicating that it would only take a short time. He again said to her
that it would only take him 5 minutes. He reminded her that it would only take a few minutes when they went to their rooms.
Ms G’s evidence is that she felt pressured and did not want to offend him because of the power relationship between them in
terms of her being reliant upon Mr H’s decision making authority in respect of the allocation of work to her by the Department.
After dinner, Ms G went to her room, Mr H was with her and after she had said that she was tired, he again indicated that the
demonstration would only take a short time. He followed her into her room, stood behind her and started to massage her upper
back and shoulder area and to move her arms over and behind her head. At Mr H’s suggestion, she removed her dress.

38 Mr H’s evidence of what he had intended to demonstrate, the use of a hand cream or massage oil, and not requiring her to
remove her dress is inconsistent, and we do not accept it. We find that Ms G did not feel safe but took her dress off thinking
that to stop the process at that point would be detrimental to her and she believed Mr H that it would not take long. On the
evidence, we are satisfied that he kept reassuring her that it would not take long as a means of applying pressure for her to
comply, and that he encouraged her to lie on the bed as it would be easier if she did.

39 We also conclude that it was Mr H’s suggestion that Ms G’s bra would be in the way, and it was removed. By this time, Ms G
was feeling very uncomfortable and when he told her to lie on her stomach, took hold of her feet, held them together and
moved them in the fashion of a breaststroke kick, she felt vulnerable and indicated that she had had enough. We find that it was
as Ms G’s initiative that the demonstration came to a conclusion at this point, and was not on account of Mr H having
completed the demonstration. We find too, that when he was about to leave, he either kissed her on the cheek or moved
towards her with the intention of doing so. His own suggestion that he may have moved forward confirms this too me.

40 Mr H made contradictory statements in his evidence as to the process of the particular massage style he was intending to
demonstrate, the use of hand cream as opposed to creating friction, and the demonstration supposedly being beneficial to Ms G
when she was to be on her feet the next day when he was not demonstrating a technique dealing with that at all, and made his
purpose and his intentions clear. We conclude that the “demonstration” was aimed at developing an intimacy with Ms G. His
whole conduct up to that point, was, we believe, aimed at that purpose, including the choice of topics of discussion on the trip
to Broome.

41 We find that it is entirely understandable that Ms G would then attempt as normal as possible a relationship with Mr H for the
remainder of the trip because of the reliance she had upon him for work. We find that Mr H did have power over Mr G’s future
work for the respondent as not only was there a calendar of training courses available well ahead of time, but there were also
ad hoc courses which were conducted by the CSTC. In his position as Manager of the CSTC, Mr H had the authority as to who
would and would not be engaged to conduct those courses and workshops. In this way Mr H had authority and influence over
the work which would be made available to Ms G. The fact that she was an independent contractor to the Department does not
lessen that authority. Although they were not colleagues employed by the same employer, they were colleagues in that they
had an interest in the delivery of courses by the respondent to people with particular needs. They were also colleagues working
together in an area remote from home. Ms G wished to discourage further personal and intimate contact but did not wish to
offend Mr H.

42 We conclude that in the circumstances, Mr H’s conduct towards Ms G was unprofessional and inappropriate.
43 We do not accept Mr H’s assertion that if Ms G was uncomfortable with any of the process, then she was obliged to assert

herself. Whilst that might have some truth to it, and that for a person who was qualified and skilled to provide training to
people in protective behaviours, Ms G allowed herself to be put in the situation which does not enhance her reputation or her
authority. However, Mr H had a role and responsibility to conduct himself in a professional manner and not to place Ms G in a
situation where she might feel obliged to acquiesce to inappropriate conduct on his part because he held authority in respect of
her contracts. To use his authority in this way was most unprofessional.
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44 The question then arises as to whether Mr H’s conduct was that alleged in findings 3 and 4 set out in paragraph 4 above.
Finding 3 relates to s.9(c) of the PSM Act. Section 9 of the PSM Act provides—

“9. General principles of official conduct
The principles of conduct that are to be observed by all public sector bodies and employees are that they — 
(a) are to comply with the provisions of — 

(i) this Act and any other Act governing their conduct;
(ii) public sector standards and codes of ethics; and
(iii) any code of conduct applicable to the public sector body or employee concerned;

(b) are to act with integrity in the performance of official duties and are to be scrupulous in the use of
official information, equipment and facilities; and

(c) are to exercise proper courtesy, consideration and sensitivity in their dealings with members of the
public and employees.”

45 We note that s.9(c) does not limit the requirement to conduct during the performance of official duties, or to the workplace.
46 The first question to be dealt with is whether Mr H’s conduct took place in circumstances which enable his employer to

examine the conduct and deal with him regarding it. In respect of the general issue of misconduct, in Civil Service Association
of Western Australia Inc v Director General of Department of Community Development (IAC) [2002] WASCA 241, His
Honour Anderson J. said—

“33 It may be accepted that parliament did not intend that misconduct wherever or whenever occurring should be
regarded as a breach of discipline calling for disciplinary action on the part of the public sector employer. Off-duty
misconduct may be so unrelated to the public sector employment as to be incapable of amounting to a breach of
discipline. It may be conduct which is irrelevant to the office itself, to the standing of the officer within that office
and to his perceived capacity to discharge the functions of the office. It may be accepted for the purposes of this
case that if this was shown, there will not have been “misconduct” within the meaning of s 80. The act of
misconduct, as to whether it is a breach of discipline, is to be evaluated by reference to the objects of the Public
Sector Management Act. Speaking very broadly, those objects are the administration and management of the public
service. The objects of the Act are not achieved by requiring public sector officers to conduct all aspects of their
lives as if there was no distinction at all between their public sector responsibilities and their private activities.

34 Where is the line to be drawn? The common law test has been expressed as being that the misconduct must be
“relevant to the employment” or have a “relevant connection to the employment”: Hussein v Westpac Banking
Corporation (1995) 59 IR 103. In McCullum, Pittard and Smith “Labour Law: Cases and Materials” (2nd) 1990 at
page 140 the test is said to be whether the misconduct “touches the employment”. In Hospital Employees
Federation of Australia v Western Hospital (1991) 4 VIR 310 at 324 Lawrence DP thought that the discreditable
conduct “should be considered in terms of whether or not the employee has breached an express or implied term of
his or her contract of employment”. The implied term which Lawrence DP had in mind is not formulated, but
perhaps he had in mind a term to the effect that an employee is not to conduct himself in a manner that tends to
undermine his capacity to perform his duties or diminish his or her status and authority to the extent that it affects
fitness to discharge the duties of his or her office. That conduct of such a kind in private life may be misconduct
against his or her employer is well accepted. It is necessary to refer only to the well-known case of Henry v Ryan
[1963] Tas SR 90, a judgment of Burbury CJ. I wish it was still possible to write such succinct judgments.
Burbury CJ said, at 91—

“‘Discipline’ in this sense involves more than mere obedience to lawful orders. It is a wide concept and I
have no doubt extends to conduct of a police officer when off duty so far as that conduct may affect his
fitness to discharge his duties as a police officer … Discreditable conduct in his private life may … clearly
affect his status and authority as a police officer in the discharge of his public duties and in his relations
with the public.
Misconduct in his private life by a person discharging public or professional duties may be destructive of
his authority and influence and thus unfit him to continue in his office or profession.”

35 In my opinion, the discreditable conduct alleged in this case could amount to misconduct within the meaning of
s 80 and, therefore, could amount to a breach of discipline. I think the Full Bench was perfectly correct so to
conclude. Whilst the circumstances remain to be fully investigated, there is, on the face of it, a connection between
the conduct and the employment. Mr H had met and apparently befriended Ms S at a training course which he had
conducted and in which she was a participant. She was a junior officer and he was a level 6 manager 30 years her
senior. The renewal of the acquaintanceship came about in a workplace context in that he was to go to Kalgoorlie to
conduct a training session and she was stationed in Kalgoorlie in her employment with the Department. This
appears to be all that they had in common. The group which met to socialise after the training session were all (or
most of them were) public sector employees employed in the Department. They were, in a broad sense, fellow
workers and Mr H was the most senior and very considerably senior to Ms S. Discreditable behaviour on his part
towards any member of the group might tend to diminish his status, authority and influence within the Department
in the eyes of those junior to him and thus might affect his fitness to carry out his duties. These are matters which
are proper for investigation in the proposed disciplinary proceedings.”

47 It is clear to us, and we find, that Mr H’s conduct towards Ms G was misconduct, associated with his employment, and was not
a private matter. There was a clear association with his work. He made the trip to Broome, was in Broome and staying at the
hotel for work purposes only, as was Ms G. Ms G was a colleague, not a fellow employee, but a sub-ordinate contractor. Her
status, technically speaking, for the purposes of s.9 of the PSM Act was not as an employee but as a member of the public.

48 In his dealings with Ms G, Mr H most clearly did not exercise proper courtesy, consideration and sensitivity towards her. On
the contrary, he conducted himself in a way that placed Ms G in a position of feeling that she must either reject his suggestions
of physical contact of a manner going well beyond a professional basis and be placed in a situation which was uncomfortable
and insecure, or reject his insistent advances and risk offending him and possibly jeopardising her work for the Department.

49 Accordingly, we find that Mr H committed an act of misconduct as set out in finding number 3.
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50 As to finding number 4, the Department’s Best Practice Entry 1.6.4 – Elimination of Harassment in the Workplace provides—
“Definition
…
Sexual Harassment covers a range of unwelcome and offensive behaviours of a sexual nature, which are unsolicited and
unreciprocated. It includes verbal or written advances or requests for sexual favours; physical contact, including touching,
rubbing, patting or constant brushing against another person; sexually explicit derogatory statements, “jokes” or gestures,
display of graphic materials of a sexual nature or sexually discriminating remarks which are offensive to the person
involved.
Racial Harassment …
Harassment in the workplace may occur—

▫ among peers or co-workers
▫ where a person uses harassing behaviour to control, influence or affect the career, salary or job of

another person over whom they exert actual or perceived authority;
▫ from a subordinate to a superior.

Policy
Objective
The Department for Community Development has a policy of equal employment opportunity and considers it the right of
every individual to carry out their work in an atmosphere conducive to optimum performance and employee satisfaction,
thus enhancing the quality of service delivery.
Harassment creates an uneasy, hostile or offensive work environment and can adversely affect an individual’s job
performance or career prospects, result in resignation or unfair dismissal and reflect on the integrity and standing of the
department.
The department is committed to the elimination of harassment in the workplace, and aims to achieve this by—
(i)  defining the nature of harassment and identifying those behaviours which constitute harassment.
(ii) maintaining a grievance mechanism to deal with harassment complaints promptly, confidentially and impartially, in
which the rights of all parties are recognised.
(iii) appointing and training Grievance Contact Officers from whom individuals can seek help if they feel they are being
harassed.
(iv) identifying the responsibilities of officers at all levels in the department to ensure the workplace is harassment free.
(v)  providing ongoing awareness training for supervisors and mangers.
(vi) dealing with unacceptable breaches of standards of conduct under the Disciplinary Code, as appropriate.
(vii) circulating a copy of this document to all staff, with information on the source of advice and guidance.
Legislative Base
Under the provisions of the Equal Opportunity Act 1984, as amended, sexual harassment and racial harassment are
unlawful. Other forms of harassment can be unlawful as they also constitute discrimination under that legislation.
Sexual Harassment, of both fellow workers and members of the public, is also a breach of the Public Sector Code of
Ethics.
Related HR Best Practice entries—
…
General Principles
Complaints of harassment will be considered seriously and sympathetically and will be attended to promptly and
confidentially. The utmost care will be taken to resolve complaints impartially by recognising the rights or (sic) all
parties.
Proven harassment amounts to misconduct and, as such, formal disciplinary action, including dismissal, may be taken by
the department against the officer concerned.
While support will be offered to employees to resolve complaints internally, the department recognises the right of an
individual to refer a complaint at any time, to the Equal Opportunity Commission, a Union or some other appropriate
external body.”

51 For the purpose of this policy, the question arises as to where the workplace starts and finishes. We find that given the stated
objective, in the circumstances of Mr H’s and Ms G’s being in Broome, it would be quite arbitrary to say that for the purposes
of that trip, the workplace was the respondent’s office in Broome and the facilities at Milliya Rumarra. This is on the basis that
Mr H and Ms G travelled to Broome for the purpose of performing work for the respondent. They travelled by plane and car.
They ate together, as is quite normal for colleagues who are away from home for work purposes, and they were staying at the
hotel for the purpose of being able to perform work in Broome. It would have been entirely artificial to limit the workplace in
those circumstances to the respondent’s offices and Milliya Rumarra.

52 Mr H’s conduct was an unwelcome, unsolicited and unreciprocated advance and physical contact. To have placed a female
subordinate colleague in a situation of having to assert herself to resist and stop further physical contact where she has been
encouraged to be alone with him in a hotel room, with her clothes removed except for her underpants has a clear sexual
context.

53 Accordingly, we find that Mr H’s behaviour towards Ms G constituted sexual harassment and he committed an act of
misconduct disregarding the provisions of the Department’s policy.

54 Having found that in regard to findings 3 and 4, the employer has not erred, the next issue is whether the penalty is appropriate.
The penalty in respect of all 4 findings was transfer. We are satisfied that the fact that 2 of the 4 findings are conceded by the
respondent does not lessen the seriousness of the misconduct. The fact that all 4 findings were based on the same conduct is
significant.

55 Is transfer the appropriate penalty? The nature of the misconduct is such that Mr H has breached the trust necessary for him to
do the work of the position of Manager of the CSTC. He has demonstrated by that conduct that he used his position for
personal gain and to create a situation contrary to his obligations in that position. Accordingly, he should not hold that position.
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56 We find that transfer is not a harsh penalty in the circumstances. Given the nature and circumstances of the conduct, a more
severe penalty was within the range of a reasonable penalty.

Procedural Challenges
57 Having come to the above conclusions as to Mr H’s conduct and the penalty, it is unnecessary, in the scheme of a hearing de

novo, to deal with the complaints as to the procedure. However, in the circumstances, it may be appropriate to comment on a
number of them. In doing so, though, we wish to note our concern as to unnecessary and inappropriate focus of the appellant
on some very minor procedural challenges.

58 The process in this matter commenced, as far as the respondent was concerned, when Mr Ken Monson Director, Provider
Support of the respondent, had a meeting with Ms Sue Crock, a contractor with the CSTC. Ms Crock had received information
from Ms G regarding Mr H’s conduct on the trip to Broome. She was concerned and raised those concerns with Mr Monson.
He reported the matter to Mr Lex McCulloch. The matter was then referred to a senior industrial relations officer and Ms G
was asked to provide a statement, which she did. This statement indicated that she had made a complaint to the Midland
Detectives office regarding Mr H’s conduct.

59 The evidence is that Mr McCulloch has the delegated authority from the Director General to deal with matters of discipline. Mr
McCulloch took the matter seriously and was unsure of whether the matter constituted conduct about which the employer had a
right to be concerned. He discussed the matter with the industrial relations people within the Department as to how to proceed
and decided to proceed with the preliminary investigation. He engaged Ms Barbara Abbott who was recommended by the
Public Sector Management Office for this purpose.

60 Mr McCulloch wrote to the applicant on 10 May 2001, indicating that he intended to investigate the nature and extent of
serious allegations relating to Mr H’s behaviour towards a subordinate contractor, and that a written complaint had been
submitted by Ms G, that she felt sexually harassed by Mr H while in Broome on official departmental business between 22 and
24 November 2000. The letter said that he considered matters raised to be serious and if proven struck at the core of Mr H’s
duties and responsibilities as an officer and senior manager of the Department. He notified Mr H that he had appointed Ms
Abbott to conduct “a formal and independent investigation into these matters and determine whether there is any substance to
(Ms G’s) complaint”.

61 Mr McCulloch’s evidence is that once he received Ms Abbott’s report and her conclusion that it “appeared” that Mr H had
committed a breach of discipline he came to a suspicion that Mr H had committed that breach of discipline.

62 Mr McCulloch then proceeded with formal processes as required by the PSM Act. He says that he relied upon the finding of
the investigators, Ms Jarman and Mr Hancock, that the conduct occurred. Mr H was charged on 9 July 2001. Mr Young
undertook an enquiry, and reported his findings. It was Mr McCulloch’s responsibility to make a decision himself as to
whether Mr H had conducted himself inappropriately. He did so. Mr H was found to have committed major acts of misconduct
of contravention of s.9(a), (b) and (c) of the PSM Act and committed major breaches of discipline in contravention of s.80(b)
and (c) of the PSM Act. He was found to have disregarded the Department’s Best Practice Manual 1.6.4 and committed a
major breach in contravention of s.80c of the PSM Act. As noted earlier, in light of the decision in Civil Service Association v
Director General of Department for Community Development (supra) the first two findings are conceded by the respondent.

63 We observe that the employer seemed to consider it necessary to rely on particular legislation or policies in respect of each
allegation of misconduct. It is not necessary to rely upon particular policies or legislation in respect of misconduct. The
question should really come down to whether the conduct constitutes misconduct and whether it is associated with
employment. It may also be a breach of a particular requirement. However, the fact is that the charges must be specified and it
is only those charges which can be tested and not others.

64 The first challenge to the respondent’s processes by the appellant is that the respondent failed to respond at the lowest level
available upon the complaint from Ms G, by not undertaking a complaint or grievance resolution process. The first thing we
note about this complaint is that the finding which relates to it, finding 1, deals with official duties, and has been conceded by
the respondent. However, it may be useful to comment regarding this particular complaint. The WA Public Sector Code of
Ethics, (“the Code”) sets out the terms of the Code and provisions dealing with implementation, how breaches will be dealt
with and other matters relating to application. That section dealing with breaches includes the following:

“Where there are alleged breaches, resolution should first be attempted at the lowest possible level within the public
sector body, using standard mechanisms such as customer complaint processes or internal grievance procedures”.

65 The Code should not be taken to mean that an employer, having concern about the conduct of an employee should be required
to attempt some sort of conciliation or customer complaint or grievance procedure only. There are two aspects to this type of
conduct. One is as it affects the relationships between the persons concerned. The second is that an employer is entitled to be
concerned and investigate and deal with in a proper disciplinary process conduct which is contrary to its interests. Merely
because there is a process available for some sort of conciliatory approach does not mean that an employer’s responsibility and
right to undertake a disciplinary process is overtaken or usurped. One does not expect that conciliation over other breaches of
the law, such as breaches of criminal law associated with employment, would mean that the employee does not necessarily
face the force of the law because they have been through some conciliation or grievance procedure. Where an employee’s
conduct is such that an employer is entitled to be concerned about it, then the employer is entitled to take action and not simply
enter into a grievance process between the persons involved. This challenge is not a valid one, and we would dismiss it.

66 The next issue is that the appellant says that the investigation and report of Ms Abbott were unlawful, and refers to the Cull
case (supra). It is noted that the investigation undertaken by Ms Abbott was described as being “formal” and “comprehensive”
and was not undertaken pursuant to s.81 of the PSM Act. The appellant says that a similar situation arose in the Cull case
(supra). According to the appellant, the fact that Ms Abbott’s report commenced and was concluded by mid May 2001, when
the process pursuant to s.81 of the PSM Act did not commence until after 24 May 2001 confirms that the matter was,
according to the appellant, contrary to the terms of the PSM Act. It says that it was not an informal gathering of information
but provided a formal and independent investigation and report. It was not necessary to go to that length. The appellant says
that the Industrial Appeal Court decision in Civil Service Association of Western Australia Inc -v- Director General of
Department of Community Development IAC 4 of 2002 [2002] WASCA 241, page 21 paragraphs 47 and 49 makes clear that
there was a fault in the process, and accordingly, the process ought be declared void.

67 The appellant says that Ms Abbott made concluded findings and was not entitled to do so.
68 The appellant also says that reliance upon this flawed investigation and report further down the chain of the process of

disciplinary investigation, flaws the whole process.
69 The first thing we note about this complaint is that the terminology used by Ms Abbott makes clear that no decision or findings

are conclusively made. We have examined Ms Abbott’s report dated 18 May 2001. We note that its terms most clearly indicate
that she did not reach concluded views but reached tentative ones in that her findings were that “it appears” that Mr H had
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misconducted himself. She used the term “it appears” on a number of occasions throughout her findings. We find that Ms
Abbott’s report can be seen to be a preliminary investigation into the allegations by Ms G. Her report assisted Mr McCulloch
to form a suspicion as is required by the PSM Act before he proceeded with a formal disciplinary process. Having said that,
though, the terminology used in Mr McCulloch’s letter to Mr H of 10 May 2001 may be read and taken to mean that the formal
process under the PSM Act had begun. Further, as noted in Cull (supra), an investigation of this nature is unnecessary. If Mr
McCulloch received Ms G’s complaint and sought advice, he ought to have been able to come to a decision as to whether or
not he ought to suspect a breach of discipline.

70 There is no prohibition in the PSM Act of such a preliminary investigation. The PSM Act and the Public Sector Management
Regulations regarding disciplinary processes do not constitute an exclusive code. They do not prescribe how the employer is to
form a suspicion. Therefore, the undertaking of a preliminary investigation for the purpose of deciding whether a suspicion
arises is not unlawful. However, it seems that to embark on a formal preliminary investigation is time consuming, and given
that witnesses may then be faced with two further investigations and inquiry processes, the prospects of damaging the entire
process are increased by this formal preliminary exercise. We do not suggest that such damage has occurred in this case,
however, the process of a formal preliminary investigation increases the risk of that occurring, and we believe that it is
unnecessary.

71 This is quite different from the situation referred to by the appellant regarding Dr Smith’s report in Civil Service Association of
Western Australia Inc v Director General of Department of Community Development (supra). We are not satisfied that the
report, read objectively by Mr H, would have left him with the impression, as might Dr Smith’s report referred to above, that
the judgement had already been made. Further, any reliance on that report by either the formal investigators Mr Hancock and
Ms Jarman, or the inquirer, Mr Young, could only have been that certain behaviour or conduct “appeared” to have taken place.
It was up to them to then draw their own conclusions based on what they examined.

72 We find that the challenge to this matter based on Ms Abbott’s report is not sustained.
73 The appellant also says that the allegations were contrived and duplicitous. They all relate to the same events, they all,

essentially, allege the same thing. Instead of one allegation of a breach of discipline, there were four and this is said to be
oppressive.

74 It is true that these allegations or findings all arise from the same set of facts, the same conduct. However, we find that the
conduct alleged against Mr H fell into a number of categories. He had obligations under a number of procedures, policies and
laws. His conduct actually affected a number of issues. Findings 1 and 2 were subsequently conceded as being inappropriate
because their wording required the conduct to have been in the performance of official duties, when they were not. The
conduct which relates to the first three allegations or findings all revolve around whether Mr H behaved with integrity, and
gave proper respect, courtesy, consideration and sensitivity to a sub-ordinate contractor. The Public Sector Code of Ethics and
the General Principles of Official Conduct set out the requirements of officers in their behaviour. The findings and allegations
against Mr H relate to the same conduct, but that conduct may breach a number of the requirements of those Principles and/or
that Code. He is required to meet all of the requirements set out in the Code and the Principles. On that basis, we are not
satisfied that the charges were duplicitous or were contrived.

75 The next ground of challenge is that finding 4, relying as it does on the Equal Opportunity Act 1984 creates a disciplinary
breach out of a breach of the Equal Opportunity Act 1984. The appellant says that it is not permissible for the employer to deal
with this matter because the appropriate body to determine such an allegation is the Equal Opportunity Commission and it is
not open for the Department to determine whether that Act has been breached.

76 We do not accept this ground of challenge. This is because an employer has obligations towards its employees regarding equal
opportunity and sexual harassment. Those are not simply private matters between the parties to the conduct. An employer is
not only entitled to deal with the conduct, but is obliged to, and is answerable for the conduct of its employees in that regard.
Further, if an employee appears to have breached the law in his or her employment, that employee may be answerable to the
employer, and the employer may discipline the employee. This relates equally to matters such as theft from or assault against
another employee.

77 In this case, the employer has a policy, its Elimination of Harassment in the Workplace policy. It is the breach of that policy,
not the breach of the Equal Opportunity Act 1984 in particular, which finding 4 deals with. Accordingly, we would dismiss this
ground.

78 The next allegation by the appellant is that the respondent heard evidence behind Mr H’s back, they interviewed people,
through Ms Abbott, Ms Jarman and Mr Hancock, and Mr Young without Mr H being present. They did not provide the entire
transcript of notes of their conversations to Mr H before they provided their reports, so that he would have an opportunity to
comment on any adverse information prior to any conclusions being drawn. This was despite a request from the appellant’s
representative. Accordingly, the appellant says that Mr H has been denied natural justice.

79 Natural justice does not require that an employee accused of misconduct have a right to be present while interviews with others
are conducted. Nor is he or she entitled to have an opportunity to comment on adverse information before conclusions are
drawn. Rather, natural justice requires that the person accused of misconduct be informed of the allegations, in sufficient detail
to know of what he or she is accused. He or she is entitled to have a reasonable opportunity to respond to those allegations
prior to conclusions being drawn and decisions being made. (Bi-Lo Pty Ltd v Hooper (1992) 53 IR 224-229). The process
allowed Mr H natural justice in that he was provided with the allegations, and he had more than a reasonable opportunity to
respond at the appropriate stages of the process, and he took the opportunities provided to him. We are not satisfied that Mr H
was denied natural justice.

80 The appellant also says that it was unfair and unreasonable that the respondent would hold Mr H accountable for anything done
outside of working hours when it was not made known to him that he would be so accountable. The appellant says that Mr
McCulloch had admitted that it may be possible that people would not understand their level of obligations, he did not
understand himself and yet he imposed a requirement on Mr H and found against him in that regard.

81 The fact that Mr McCulloch may not himself have been clear about Mr H’s obligations in his employment does not negate or
lessen those obligations. Because someone does not know the law, or his or her obligations to treat others with appropriate
consideration in his employment, does not excuse any conduct if it is in breach of those obligations. We are satisfied that Mr H
embarked on a course of action in respect of a person with whom his relationship was limited to work. He had power over her
future work. He had a responsibility, albeit outside of normal working hours, to not conduct himself in a manner which
imposed upon her. His lack of understanding of that situation, or his denial of understanding that the situation, does not
diminish its effect, or its consequences.

82 The next allegation is that the respondent has made allegations against Mr H which are not objective, not tangible, not reliable
or able to be objectively assessed, and they were not so assessed. The appellant says that Ms G has admitted during cross
examination, (transcript page 39) that it was not possible for Mr H to have known that she was not comfortable with what was
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occurring because she did not communicate this to him, it was purely an internal concern of her own and did not manifest itself
in any external communication to Mr H. This was notwithstanding her skill as a social worker or counsellor. The appellant said
that the problem lies with Ms G’s inability to assert herself, something that she volunteered in her evidence.

83 We find this allegation is not to the point. It was not for Ms G to have to assert herself. The onus was on Mr H to not place her
in the situation of having to do so. Further, if the test were as Mr H suggests, then he also admitted failing to openly
communicate his concerns to her.

84 Another issue which the appellant raises is that during cross examination, Ms G said that she was not approached for a
personal interview by Ms Jarman or Mr Hancock, or by Mr Young in the disciplinary enquiry. This is said to be contrary to
both reports which say that they approached her for a personal interview and she declined on both occasions.

85 Ms G said at page 46 of the transcript that Ms Abbott was the only person who personally interviewed her, and that she did not
refuse to be interviewed personally by Ms Jarman and Mr Hancock, she does not recall being contacted by them. She recalls
being contracted by Mr Young but he did not ask her for a personal interview.

86 Ms Jarman and Mr Hancock reported at page 5 of their report that—
“Interviews were conducted with (Ms G) …
(Ms G) declined the opportunity to expand upon her previous statements in person, preferring to use her original
statements as the basis for the complaint.”

87 Mr Young recorded at page 7 of his report that—
“A telephone interview was also conducted with (Ms G) and that notes recorded confirm she has declined to expand
further on previous statements, preferring to use her original written statement as the basis for the complaint.”

88 Considering the limited way in which questions were asked of Ms G in her evidence, we are not satisfied that there is such an
inconsistency to warrant concern. She was clearly contacted by Mr Young. He called it a telephone interview. He asked her
questions, and she relied on her previous statement. This is clear. She does not recall being contacted by Mr Hancock or
Ms Jarman. That demonstrates nothing but that she cannot recall.

89 The appellant also says that the wording used by Mr Young in his report is identical, syllable for syllable, to the wording used
by Ms Jarman and Mr Hancock and it is clear that there has been influence from one report to the other. An examination of
their respective words, set out above, certainly shows some consistency. However, they are not identical. This is not an issue of
any significance and we place no weight on it.

90 With reference to the decision in Cull (supra), the appellant says that in one report relying upon another, there is a substantial
flaw. The Cull decision says that in effect, proceedings and information gathered under the s.81 process are effectively
cancelled when the disciplinary enquiry stage is commenced and the process is begun anew. It is also incumbent upon the
enquirer to not simply review the documentation but to enquire into all of the information anew, in order to test its validity.

91 An examination of Mr Young’s report clearly demonstrates that he did not merely adopt everything he had before him. He
engaged in his own review process, having examined the documents and spoken to relevant people. He analysed what was
before him, and came to his own conclusions. This complaint is not sustained.

92 The appellant also challenges Ms Jarman’s and Mr Hancock’s report on the basis that powers of delegation under PSM Act
(s.33) cannot be delegated to an outside consultant as they were to Ms Jarman. This complaint is not sustained because Ms
Jarman and Mr Hancock were not making a decision in this process. The decision was Mr McCulloch’s. It is not suggested by
the respondent and nor can it be found that Ms Jarman and Mr Hancock were delegated the authority to make any decision.
They were authorised to investigate and report on the allegations. They made findings and conclusions. It would appear from
the reading of Mr McCulloch’s letter to the appellant that he accepted their findings as being the decision. However, his
evidence demonstrates that it was he, not them, who made the decisions, as was his responsibility. Be that as it may, the
decision is ultimately the employer’s decision, not the investigator’s decision. The wording of the letter to Mr H of 19 July
2001 indicates that they reached conclusions. Ms Jarman’s and Mr Hancock’s conclusions were to be considered by Mr
McCulloch. He is required to consider the report himself, not merely rely upon the investigator’s decision. The letter of 19 July
2001 indicates that the employer has come to a conclusion by the use of the words “you were found to have committed major
acts of misconduct”. He then asked Mr H to admit or deny the charges arising from those findings. If there is an error in this
regard, then, in accordance with the de novo nature of these proceedings, that error can be overcome and remedied by the
PSAB’s decision, and in the circumstances, it ought be.

93 There are a number of other complaints by the appellant. They are minor complaints as to the process. The respondent has
described the appellant’s approach as being “pernickety”, and being “obsessed with process”. The process is important to
ensure that appropriate steps are taken, and that natural justice applies. However, an overly zealous attack on each and every
action by the employer as a means of creating some question as to the process is more likely to engender a defensiveness on
the part of the employer, or paralyse the process and deny the employer the right to investigate real issues of misconduct.
Fairness and equity are the test, not slavish adherence to a highly technical and creative challenges to process. We do not
believe that, in the context of this case, and in the context of the PSAB having the power to correct any deficiencies in the
process, that it is necessary to deal with this matter further.

94 Accordingly, we would uphold the appeal as it relates to findings 1 and 2 not being in the course of official duties and
otherwise dismiss the appeal as it relates to the issues of merit and process.

95 As to the penalty, the appellant says that s.64 of the PSM Act refers to an officer being appointed to an office or position.
Being transferred to the attached list is neither being appointed to an office nor a position. There is no legal ability to have an
attached list. Therefore, the power under the PSM Act to transfer as a disciplinary penalty must be to transfer into a position.
Therefore, the appellant says that transferring to the attached list is unlawful.

96 We agree with the view taken by the appellant in this issue of penalty. Transfer needs to be to an office, post or position. That
is what s.86(3)(ii) of the PSM Act requires. The options for a penalty set out in s.86(3) do not provide for interim
arrangements. The respondent is not entitled to place Mr H on the attached list. While we accept that this may not be
immediately practicable, particularly for an employee who holds a relatively senior position, as appropriate positions are not
always readily available, that is the requirement of the legislation. Given the nature of Mr H’s conduct, though, we are satisfied
that it would have been quite inappropriate for him to have remained in the position he held. The responsibility for selecting an
appropriate penalty and implementing it is the respondent’s. The circumstances of this case are somewhat unusual in that Mr H
was advised of the penalty of transfer by letter dated 27 September 2001. However, his statement of evidence to the PSAB
indicates that from 14 May 2001, he was suspended with pay during disciplinary proceedings. He was still subject to that
suspension at the time of his evidence, in September 2002. According to those circumstances, the suspension appears to have
overtaken the implementation of the penalty.
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97 Accordingly, we would uphold the appeal in respect of the manner in which the respondent has dealt with the imposition of the
penalty.

_________
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Result Appeal upheld in part
_________________________________________________________________________________________________________

Order
HAVING heard Ms M in de Braekt on behalf of the Appellant and Mr D Matthews (of Counsel) on behalf of the Respondent, the
Public Service Appeal Board, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders—

1. The appeal insofar as it relates to findings 1 and 2 of the findings of misconduct in contravention of s.9(a) and (b)
respectively of the Public Sector Management Act 1994, General Principles of Official Conduct be and is hereby
upheld, and misconduct findings 1 and 2 are hereby quashed.

2. The appeal insofar as it relates to the application of the penalty of transfer, by placement on the attached list, is
hereby upheld and that placement on the attached list is hereby quashed.

3. The appeal otherwise be and is hereby dismissed.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.
On behalf of the

Public Service Appeal Board.
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Result Appeal dismissed
Representation
Appellant Ms H Smith
Respondent Ms G Bromley
_________________________________________________________________________________________________________

Reasons for Decision
1 This is an appeal brought by Harriette Smith (the Appellant) pursuant to s.37C of the Industrial Training Act 1975 (“the Act”)

against the decision of Mr M. Haase, Chairperson of the Apprenticeship Tribunal, on 27 September 2002. The Chairperson
heard an application on that day by the employer to suspend the apprentice for alleged misconduct. His decision was advised in
writing to Ms Drummond, from the Apprenticeship and Training Support Network, in the following terms:

“The matter regarding alleged misconduct was heard, and ruling is as follows—
The Employer’s application for Suspension of Harriett Smith’s apprenticeship agreement is granted effective, close of
business Friday, 27 September 2002, with two weeks wages to be paid in lieu of notice.
The employer was able to sustain the charge of misconduct however, the incidents relied upon were insufficient to
warrant summary dismissal, accordingly payment in lieu of notice was ordered.”

2 Appeals of this nature have been conducted by the Commission in the same manner as appeals from the Commission pursuant
to s.49 of the Industrial Relations Act 1979 (see Eddie Hambleton Nominees Pty Limited as Trustee for the Hooper Family
Trust t/as Coastal Motor Sales v Gary Shane Hancock Apprentice and Lorna Hancock Guardian (1983) 63 WAIG 628 and
Stefano Nicotra v L & A Electrical 82 WAIG 3096). In other words the appeal is heard and determined upon the evidence and
matters raised in the initial proceedings before the Chairperson. There was no challenge to this procedure at hearing other than
the Appellant submitted that Mr Haase did not afford her an adequate opportunity on 27 September 2002 to put her case and
simply accepted the word of Ms Bromley, the employer.

3 There needs to be a record of proceedings sufficient for the purposes of an appeal and this record is the “Minutes of the Section
37 Hearing for Apprentice Harriett Smith and Employer, Redz Hairdressing” signed by Mr Haase on 27 September 2002. Ms
Smith and Ms Bromley expressed no knowledge of these minutes or of any reasons for Mr Haase’s decision until the
documents were forwarded to them by the Commission. Pursuant to regulation 14(4) of the Industrial Training (General
Apprenticeship) Regulations 1981 the decision is to be advised in writing to the parties to the apprenticeship agreement.
Consequently, this involved the Commission in two hearings so as to ensure both parties had a complete opportunity to address
the decision and put their submissions.

4 The minutes express a number of conclusions by the Chairperson and I summarise these for the purposes of this decision. They
are as follows—
a) There was sufficient evidence to support the employer’s claim that the apprentice was not always on time for work.
b) There were other occasions when the apprentice did not pay for hair colouring, contrary to the instructions of the salon.
c) There was insufficient support for the allegation of the use of bad language against the apprentice.
d) He was happy to accept there was more coercion than necessary to get apprentices to sell more products than they were

capable of at the stage they were at in their careers.
e) The Chairperson felt that the issue of supplying models was similar to that of selling products and if the apprentices did

not yet have the sales experience, it could be difficult to bring people in. In addition, the hours and the expectation that
they would travel such long distances after work was unreasonable and a harsh practice.

f) The Chairperson stated that on the evidence of the parties he was satisfied that the employer had made a case for
misconduct, albeit, marginally. He pointed out to the employer that a number of the practices of the employer could be
viewed, by a reasonable person, as being harsh, e.g. requiring junior apprentices to sell product under threat of dismissal
and pressure to attract models.

5 The above does not cover the full range of issues covered at hearing on 27 September 2002 but it deals with the findings of the
Chairperson. The appellant challenges primarily the finding of misconduct and does not wish that finding to remain on her
record. She does not challenge the suspension of the apprenticeship and certainly does not want to work for Ms Bromley again.
I should say that it is very clear that the employment relationship between Ms Smith and Ms Bromley could not work given the
obvious hostility towards each other as witnessed by the Commission at the appeal hearing.

6 Ms Smith’s submissions on appeal were that the Chairperson had erred in his findings as he accepted the submissions of Ms
Bromley, which in Ms Smith’s view were lies, without any proof. In addition he did not allow her, ie Ms Smith a full
opportunity to present her case, including documents. Ms Bromley’s principal submission is that both parties had adequate
opportunity to present their views at hearing and she does not challenge the findings of the Chairperson. Ms Smith and Ms
Bromley sought to cover additional material or allegations at the appeal hearing which were not canvassed, or in Ms Smith’s
view not canvassed adequately, at the initial hearing. It is difficult to conclude that much of this material has any relevance to
the question at appeal, being whether Mr Haase erred in his findings and decision. Much of the material or accusations were
simply raised to cast the other party in a poor light before the Commission.

7 It is clear from the record of the hearing and the findings which I have outlined above that the Chairperson was critical of
several practices adopted by the respondent. The concerns he expressed are appropriate and it is clear from the record that he
has factored these concerns, about the practices of the employer, into his decision. However, in addition to this he has
addressed as required of him, the question as to whether there was any misconduct on the part of Ms Smith which warranted
the suspension of her apprenticeship. This was the application before him. In that sense he found that the appellant did not pay
for hair colouring against salon instructions and was not always on time for work. He deemed that this did not warrant
summary dismissal but amounted to misconduct on the part of Ms Smith, albeit marginally. He ordered that the apprenticeship
be suspended and that Ms Smith be paid two weeks notice.

8 Both of these points, ie the issue of non-payment and timekeeping, Ms Smith concedes were raised at hearing. This is also
clear from the record. In respect of time-keeping, Ms Smith says that this was not correct, she was always on time, had good
references from other employers about her diligence and that Ms Bromley could not know if Ms Smith was late as she did not
work at the salon. In addition, Ms Smith says that her parents dropped her off each day and a computer record exists whereby
she logged on to the till each day. Ms Smith says that Ms Bromley did not prove her lateness. Yet at the hearing on
11 December 2002 Ms Smith agrees that she was spoken to on one occasion by the Support Officer concerning arriving late
and then doing her hair and make-up. She was told not to do it again.  In respect of the non-payment for hair colouring Ms
Smith says that when this was raised she made restitution for the products and other employees had equally not recorded their
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purchases at that time. She does not challenge that she did not originally register her use of goods. She did pay later when
queried but says she was not the only staff member who did not register her use of goods. This matter was clearly canvassed at
the initial hearing.

9 Ms Smith claims that she was singled out and that the employer only commenced this application after Ms Smith challenged
her wages with the Apprenticeship Board.

10 Section 37 of the Industrial Training Act 1975 states—
 “37. Differences over agreements to be decided by Director

(1) Subject to subsection (2), no apprentice or industrial trainee shall be discharged from employment by an
employer for alleged misconduct unless the parties to the relevant apprenticeship agreement or industrial training
agreement consent to the dismissal or the agreement is cancelled by order of the Director on the application of the
employer.
(2) An employer may suspend an apprentice or industrial trainee for alleged misconduct but shall, within 7 days of
the date of suspension, apply to the Director for suspension or cancellation of the relevant apprenticeship agreement or
industrial training agreement.
(3) Upon an application by an employer under subsection (1) or subsection (2) the Director may, after following
the procedure prescribed, — 

(a) suspend the operation of the agreement for such period and on such conditions as he thinks fit;
(b) cancel the agreement; or
(c) order the employer to reinstate the apprentice or industrial trainee and make such order as to the payment of

wages to the apprentice or industrial trainee during any period of suspension as he thinks fit.”
11 In other words, in matters of alleged misconduct, if there is no consent by the parties, the Director may on application and after

hearing the parties suspend or cancel the apprenticeship, or order reinstatement and the payment of certain wages, as he sees
fit. This is a discretionary decision by the Chairperson after having conducted a hearing and applied natural justice. As
canvassed by Gregor C in Stefano Nicotra v L & A Electrical (op cit) the requirements are that—

“…….the Chairperson is bound to observe the provisions of natural justice in that any decision he makes clearly affects
the rights of both the apprentice and an employer.
There have been many expositions of the rules of natural justice but appropriate to industrial jurisdictions are the
comments of the High Court in Ludeke; Ex Parte Customs Officers Association of Australia (1985) 59 ALJR 483. Gibbs
CJ made the following observations—

“It is clear that notwithstanding the wide discretion and matters of procedure given to the Commission under s.40(1)
of the Act, the Commission is bound to observe the rules of natural justice: R v. Commonwealth Conciliation and
Arbitration Commission; ex p Angliss Group [19690 122 CKR 546 at 552; R v. Moore; ex p Victoria (197)
140 CLR 92 at 101 and 102; R v. Isaac; ex p State Electricity Commission (Vic) [1978] 140 CLR 615 at 620. that
means that a person whose rights will be directly affected by an order made by the Commission must be given a full
and fair opportunity to be heard before the order is made.”

The issue of natural justice for consideration here is that a person should have a reasonable opportunity of presenting a
case. About this Dean J said in Ludeke—

“while the precise content may vary according to circumstances of the particular case, those rules will ordinarily
require the Commission to extend to the parties and to others who will be directly affected by its orders an adequate
opportunity of being heard.”

In Board of Education v Rice [1911] AC 179 the proposition was put in this way—
“A person or body determining a justiciable controversy between the parties must give each party a fair opportunity
to put his own case and to contradict any statement prejudicial to his view.”

What it boils down to is what is fair in a given situation depends upon the circumstances these include the nature of the
inquiry, the rules under which the tribunal is acting, the subject matter which is being dealt with. What the law requires in
the discharge of a quasi judicial function is judicial fairness (see Mobil Oil Australia v Commissioner of Taxation (1963)
96 CLR at 275”.

12 Having heard Ms Smith and Ms Bromley and considered in detail the minutes of the hearing of 27 September 2002, I cannot
conclude that either party has been denied the opportunity to present their views. It is the case that the Chairperson has
accepted the view of one party over another on certain issues as he is entitled to do. It is not the case that either party has not
had the opportunity to present their case, particularly as this relates to the two findings against the appellant. I should add that
there is no requirement on the Chairperson to undertake a form of investigation and go beyond the documentation and
submissions presented. This would appear to be one of the complaints of the appellant in respect of the Chairperson’s actions. I
cannot conclude that Ms Smith did not receive a fair hearing at first instance.

13 The Act and its supporting regulations do not seek to define misconduct. An ordinary meaning can be found in the Concise
Oxford Dictionary which defines “misconduct” as improper or unprofessional behaviour. The two adverse findings made
against Ms Smith by the Chairperson were that she was not always on time and there were times when she did not pay for hair
colouring against the instruction of the employer. On the appellant’s own submission at appeal there is sufficient evidence to
conclude that the Chairperson’s findings of fact could properly be made. Ms Smith says the non-payment occurred only once,
was of no significance and that she was singled out. The respondent’s evidence is otherwise. In the Chairperson’s view, these
facts were not sufficient to warrant summary dismissal but were sufficient to suspend the apprenticeship and pay Ms Smith
notice in lieu for two weeks. Clearly they are not matters that could in the context of this case warrant summary dismissal.
They are however matters that could be construed, in the context of the salon, as being behaviour that is unprofessional.

14 The decision of the Chairperson was a discretionary decision as that is defined in Norbis v Norbis (1986) 161 CLR 513. It is
for the appellant to establish that there had been a miscarriage in the exercise of that discretion at first instance as per House v
The King [1936] 55 CLR 499. In my view the appellant has failed to discharge this onus. In saying this I am dealing with the
two findings of the Chairperson which relate to misconduct on the part of the appellant. The appellant has not proved on appeal
that the Chairperson erred in any way in making those findings.

15 It is clear from reading the minutes of the hearing that the Chairperson covered each of the points raised and allowed
submission on these. It was open for the Chairperson to find that the appellant’s time-keeping was not always adequate. The
appellant’s submission on appeal verifies this point. She says that she was always on time and was only spoken to once. The
same is true of the finding in respect of payment for hair colouring.
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16 The appellant’s submission is that the Chairperson attached too much weight to the evidence of Ms Bromley instead of her
evidence. The appellant would have the Commission believe Ms Bromley is not a good employer and consequently should not
be believed over her. As I have indicated, it is clear from the record that the Chairperson made findings against the respondent
and weighed them later in his decision. It is also clear from the record that there were adequate grounds upon which the
Chairperson made the findings against the appellant which he did.

17 Whether those two findings amount to misconduct sufficient to justify suspension of the apprenticeship may be argued, albeit
this was not the primary thrust of the appellant’s submissions. The appellant does not seek to remain with the respondent. The
Chairperson has correctly found aspects of misconduct on the part of the appellant. Under the Act then the Chairperson is left
with the three options expressed above, namely suspension, cancellation or reinstatement. Given the circumstances of this
matter it is difficult to see how the Chairperson erred in ordering the suspension of the apprenticeship.

18 For the above reasons I would dismiss the appeal.

_________
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Result Appeal dismissed
Representation
Appellant Ms H Smith
Respondent Mr G Bromley
_________________________________________________________________________________________________________

Order
HAVING heard Ms H Smith on her own behalf and G Bromley on behalf of the respondent, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act, 1979, hereby orders—

THAT the appeal be and is hereby dismissed.
(Sgd.) S. WOOD,

[L.S.] Commissioner.


