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WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES GLENN JOSEPH DE FREITAS, APPELLANT

- and -
YOUANMI SITE SERVICE ROAD TRAIN BULK HAULAGE, RESPONDENT

CORAM FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
COMMISSIONER P E SCOTT
COMMISSIONER S WOOD

DELIVERED TUESDAY, 6 MAY 2003
FILE NO/S. FBA 15 OF 2002
CITATION NO. 2003 WAIRC 08263

Appeal to the Full Bench - Unfair dismissal claim - Want of prosecution - Appeal dismissed
_________________________________________________________________________________________________________

Decision Appeal dismissed for want of prosecution
Appearances
Appellant No appearance
Respondent No appearance
_________________________________________________________________________________________________________

Reasons for Decision
INTRODUCTION

1 These are the unanimous reasons for decision of the Full Bench.
2 On 19 March 2002, a notice of appeal was filed herein on behalf of the above-named appellant, Glenn Joseph De Freitas,

against the decision of a single Commissioner given on 26 February 2002 in matter No 1283 of 2001 in relation to an
application made by the appellant pursuant to s.29(1)(b)(i) of the Industrial Relations Act 1979 (as amended) (hereinafter
referred to as “the Act”).

3 A declaration of service by the appellant declares that the notice of appeal was served on Ambrose Stacey of Youanmi Site
Service Road Train Bulk Haulage, by hand, at 14 Moorambine Street, Wedgefeild (sic). That declaration of service was filed
on 27 March 2002.

4 On 2 September 2002, Mr John Rossi, Director of Operations in this Commission, advised the appellant, by letter, that he was
required to attend to a number of procedural matters if the appeal were to proceed.

5 No further steps have been taken by the appellant since the filing and service of the appeal, according to the file. Accordingly,
the matter has been referred to the Full Bench which has brought it on of its own motion according to Practice Note 2 of
2000 and required by notice to the parties of 25 March 2003 at the addresses of each shown on the notice of appeal that the
parties submit to the Commission in writing, should they wish to do so, whether the appeal should be dismissed there having
been no steps taken to advance it for a period of 12 months. A letter to that effect dated 25 March 2003 was sent to both
parties, and to Mr De Freitas, in particular, at the address shown on the notice of appeal for him, at 2 Baler Close, South
Hedland. Neither notice has been returned. A notice of hearing dated 25 March 2003 was also forwarded to the parties at the



1130 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 83 W.A.I.G.

same addresses. The parties were advised that they could deal with this matter by way of written submissions in the notice by
letter of 25 March 2003 to each.

6 That letter also advised, inter alia, “However, if no submissions or only one is made the Full Bench will deal with the matter in
the absence of the same”. No submissions have been received, on behalf of the appellant. Written submissions have been
received on behalf of the respondent.

7 Pursuant to s.27(1)(d) of the Act, the Full Bench was satisfied that both parties were duly served with notice of proceedings,
and proceeded to hear and determine the matter in the absence of those parties.

8 The determination of whether or not an appeal should be dismissed on account of a failure to prosecute the matter is a
discretionary one and the exercise of such discretion is not fettered by absolute or inflexible rules. Matters going to the length
of delay, the explanation for the delay, the likely injustice to the appellant if the claim is dismissed or the prejudice faced by
the respondent if the appeal proceeds, notwithstanding the delay, are relevant considerations. Further, the question to be asked
can be put this way. Has the appellant’s default been intentional and continuous or has there been inordinate and inexcusable
delay on the part of the appellant or her/his lawyers giving rise to a substantial risk that a fair hearing would not be possible or
to seriously prejudice the respondent (see AWU v Barminco Pty Ltd – Plutonic Project (2000) 80 WAIG 3162 (FB) and the
sort of relevant factors referred to therein and Burch v Oretek Ltd (2002) 82 WAIG 2853 at 2856-2857 (FB)). The Commission
and the parties have a right to expect that applications, particularly those relating to termination of employment, be pursued
with expedition (see Burch v Oretek Ltd (FB) (op cit)).

9 In this case, no explanation has been advanced for the delay, no hardship has been pleaded, nothing has occurred in the matter
and no step been taken by or on behalf of the appellant for over 13 months, and no attempt has been made to establish that
there is any serious case to be tried or that hardship would occur. Put another way, the appellant’s default has been, both
continuous and one can properly infer from the above facts, intentional. Next, there has been an inexcusable unexplained
inordinate delay of 13 months since a step was taken by the appellant in the appeal. The justice of the matter requires (see
Burch v Oretek Ltd (FB) (op cit)) that the respondent not be subjected to such a delay.

10 A proper exercise of the discretion, therefore, requires in this case, particularly having regard to the fact that the appellant has
not even seen fit to respond to the notice of hearing, or the invitation to make written submissions, or to appear, would be to
dismiss this application for want of prosecution. The written submissions for the respondent properly support such a
conclusion. That that is the case arises, too, for those reasons with the proper consideration of the interests of the parties.
Further, the equity, good conscience and substantial merits of the case require such a dismissal, for those reasons (see
s.26(1)(a) and s.27(1)(a)(ii) of the Act). More particularly, for those reasons, too, it is not in the public interest that a matter
which has not been prosecuted for such an inordinate period of time, should not be dismissed (see s.27(1)(a)(ii)).

11 For those reasons, the appeal was dismissed for want of prosecution.

_________

2003 WAIRC 08250
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES GLENN JOSEPH DE FREITAS, APPELLANT
- and -
YOUANMI SITE SERVICE ROAD TRAIN BULK HAULAGE, RESPONDENT

CORAM FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
COMMISSIONER P E SCOTT
COMMISSIONER S WOOD

DELIVERED MONDAY, 5 MAY 2003
FILE NO/S. FBA 15 OF 2002
CITATION NO. 2003 WAIRC 08250
_________________________________________________________________________________________________________

Decision Appeal dismissed for want of prosecution
Appearances
Appellant No appearance
Respondent No appearance
_________________________________________________________________________________________________________

Order
This matter having come on for hearing before the Full Bench on the 5th day of May 2003, and there being no appearance by or on
behalf of the appellant, and there being no appearance by or on behalf of the respondent, and the Full Bench being satisfied that the
parties had been duly served with a notice of proceedings, and the Full Bench having determined that the matter should be
dismissed for want of prosecution, and that reasons for decision will issue at a future date, it is this day, the 5th day of May 2003,
ordered that appeal No. FBA 15 of 2002 be and is hereby dismissed.

By the Full Bench
(Sgd.) P. J. SHARKEY,

[L.S.] President.

____________________



83 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 1131

2003 WAIRC 08255
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES JAMES AUSTIN FULLER, APPELLANT
- and -
NORTH BEACH BOWLING CLUB, RESPONDENT

CORAM FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
CHIEF COMMISSIONER W S COLEMAN
SENIOR COMMISSIONER A R BEECH

DELIVERED MONDAY, 5 MAY 2003
FILE NO/S. FBA 31 OF 2001
CITATION NO. 2003 WAIRC 08255
Unfair dismissal claim – Appeal to the Full Bench from decision of a single Commissioner – Death of appellant –
Application to substitute executor as appellant – s.4 Law Reform (Miscellaneous Provisions) Act 1941.
_________________________________________________________________________________________________________

Decision Application for substitution granted and appeal discontinued
Appearances
Appellant Ms J Boots (of Counsel), by leave
Respondent Mr L Pilgrim, as agent
_________________________________________________________________________________________________________

Reasons for Decision
INTRODUCTION

1 These are the unanimous reasons for decision of the Full Bench.
2 This was originally an application made by Mr James Austin Fuller on 24 December 1999 pursuant to s.29(1)(b)(i) of the

Industrial Relations Act 1979 (as amended) (hereinafter referred to as “the Act”). By it he claimed that he had been unfairly
dismissed from his employment by the above-named respondent on 23 December 1999. The application was opposed by the
respondent. The matter came on for hearing before a single Commissioner on 17 August 2000, 20 December 2000, and also on
29 and 30 March 2001. An order, whereby the Commissioner dismissed the application, issued and was perfected on 18 May
2001.

3 By notice of appeal filed in the name of Mr Fuller on 8 June 2001, he appealed against that decision pursuant to s.49 of the Act.
4 The Full Bench listed the appeal for hearing and determination on 6 November 2002.
5 On that day the Full Bench was advised by Mr Gandini (of Counsel), for the appellant, that Mr Fuller had died. No grant of

probate or letters of administration had been sought or obtained.
6 Notwithstanding the opposition of Mr Pilgrim, the agent for the respondent, the Full Bench adjourned the matter to enable the

solicitors for the estate to consider what ought to be done, the injustice likely to be occasioned to the appellant by a dismissal
of the appeal being manifestly greater than that which might be occasioned to the respondent by adjourning the proceedings.

7 The matter was eventually re-listed before the Full Bench finally on 28 April 2003.
8 An application was made to substitute the executor of the will of James Austin Fuller, deceased, Ms Jennifer Helen Fuller, as

the appellant. Probate of the late Mr Fuller’s last will and testament, executed on 11 June 1999, had been granted to her by the
Supreme Court of this state on 14 March 2003 (see exhibit 1).

9 The application to substitute Mrs Fuller, as the executor of the will of Mr Fuller, as a party in lieu of Mr Fuller, who of course
was deceased, was not opposed. He had died, it was not in issue, on 15 April 2002, ten months after the notice of appeal was
filed.

10 It was submitted that, pursuant to s.4 of the Law Reform (Miscellaneous Provisions) Act 1941, the cause of action constituted
by the application at first instance (and one presumes by this appeal) survived for the benefit of the estate of the deceased. That
that was the case, was a matter not accepted by Mr Pilgrim. It was submitted, too, that the executor of the estate required to be
substituted as appellant to give effect of the provisions of the Law Reform (Miscellaneous Provisions) Act 1941.

11 In our opinion, the correct characterisation of the application to substitute a party, is that the executor is required to become a
party in order to pursue a cause of action which she claims survives for the benefit of the estate of her late husband, the above-
named applicant; namely a claim of unfair dismissal and with it a claim for compensation. There was no claim in the
application for reinstatement. (Whether an applicant can waive any claim for reinstatement, of course, given that compensation
can only occur if reinstatement is impractical, is not a question which is required to be determined in these proceedings). The
application was not opposed.

12 In our opinion, the substitution of the executor as appellant was entirely necessary to enable the estate to pursue any claim
which the estate might have and which lay with it by virtue of the operation of the Law Reform (Miscellaneous Provisions) Act
1941, and because the executor so obviously had an interest in the subject matter of the proceedings. Further, the “presence” of
the executor in the appeal as a party was necessary for the adjudication of the matters in dispute, whatever form that
adjudication might take, and the matter was one which was required to be resolved between the executor and the respondent. It
is trite to observe that the appeal could not proceed unless the executor became a party (see generally Cairns “Australian Civil
Procedure”, 4th Edition, pages 318-319).

13 We should add that whilst the commentary and the authorities referred to in Cairns (op cit) relate to specific rules of the
Supreme Courts of various states, which have no equivalent in this Commission, nonetheless, the Commission exercising its
powers under s.27(1)(j) and (v), and having regard to s.26(1)(a) and (c) of the Act, should also have regard, although somewhat
more generously than in the civil jurisdiction, to the factors which we have outlined above in these proceedings. Accordingly,
the order to substitute the executor for the deceased as appellant was both necessary and required in order to serve the interests
of justice.

14 We wish to make it clear that whether “a cause of action” survives for the purposes of the Law Reform (Miscellaneous
Provisions) Act 1941 in this case for the purposes of this appeal and the application made at first instance, is not a question
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which the Full Bench was required to determine but it was a question which, even to that extent, ((ie) the determination of that
question), the estate through the executor, was entitled to pursue and have determined.

15 Whether an application under s.29(1)(b) of the Act constitutes a “cause of action” for the purposes of these proceedings was
also unnecessary for the Full Bench to determine.

16 As it turned out, it was unnecessary to determine that question or to determine the merits of the appeal. That is because after
the order for substitution of a party was made, the appellant executor, Mrs Fuller, applied for leave to discontinue the appeal.
That application was not objected to and was granted.

_________

2002 WAIRC 06950
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES JAMES AUSTIN FULLER, APPELLANT
v.
NORTH BEACH BOWLING CLUB, RESPONDENT

CORAM FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
SENIOR COMMISSIONER A R BEECH
COMMISSIONER J H SMITH

DELIVERED WEDNESDAY, 6 NOVEMBER 2002
FILE NO/S. FBA 31 OF 2001
CITATION NO. 2002 WAIRC 06950
_________________________________________________________________________________________________________

Result Appeal adjourned sine die
Appearances
Appellant Mr L Gandini (of Counsel), by leave
Respondent Mr L H Pilgrim, as agent
_________________________________________________________________________________________________________

Order
This matter having come on for hearing before the Full Bench on the 6th day of November 2002, and having heard Mr L Gandini (of
Counsel), by leave, on behalf of the appellant and Mr L H Pilgrim, as agent, on behalf of the respondent, and the Full Bench having
determined that the following orders were necessary and expedient for the just hearing and determination of the matter, and the
parties herein having waived the requirements of s35 of the Industrial Relations Act 1979 (as amended), it is this day, the 6th day of
November 2002, ordered and directed as follows—

(1) THAT the hearing and determination of appeal No. FBA 31 of 2001 be and is adjourned sine die.
(2) THAT the Commission have the right to call the said matter on, on its own motion, for hearing and

determination.
(2) THAT there be liberty to either party to apply to relist this appeal for hearing and determination with

48 hours notice to the Commission and either party.
By the Full Bench

(Sgd.) P. J. SHARKEY,
[L.S.] President.

_________

2003 WAIRC 07944
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES JAMES AUSTIN FULLER, APPELLANT
- and -
NORTH BEACH BOWLING CLUB, RESPONDENT

CORAM FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
CHIEF COMMISSIONER W S COLEMAN
SENIOR COMMISSIONER A R BEECH

DELIVERED FRIDAY, 14 MARCH 2003
FILE NO/S. FBA 31 OF 2001
CITATION NO. 2003 WAIRC 07944
_________________________________________________________________________________________________________

Decision Appeal adjourned sine die
Appearances
Appellant Ms J Boots (of Counsel), by leave
Respondent Mr L Pilgrim, as agent
_________________________________________________________________________________________________________



83 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 1133

Orders and Directions
This matter having come on for hearing before the Full Bench on the 14th day of March 2003, and having heard Ms J Boots (of
Counsel), by leave, on behalf of the appellant and Mr L Pilgrim, as agent, on behalf of the respondent, and the Full Bench having
made such orders and given such directions as are necessary or expedient to the just and expeditious determination of the matter,
and the parties herein having waived their rights pursuant to s.35 of the Industrial Relations Act 1979 (as amended), it is this day,
the 14th day of March 2003, ordered and directed as follows:-

(1) THAT the hearing and determination of appeal No. FBA 31 of 2001 be and is hereby adjourned sine die.
(2) THAT the Commission have the right to call the said matter on, on its own motion, for hearing and

determination.
(3) THAT there be liberty to either party to apply to relist this appeal for hearing and determination by written

notice to the Commission and to the other party.
By the Full Bench

(Sgd.) P. J. SHARKEY,
[L.S.] President.

_________

2003 WAIRC 08196
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES JAMES AUSTIN FULLER, APPELLANT
- and -
NORTH BEACH BOWLING CLUB, RESPONDENT

CORAM FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
CHIEF COMMISSIONER W S COLEMAN
SENIOR COMMISSIONER A R BEECH

DELIVERED MONDAY, 28 APRIL 2003
FILE NO/S. FBA 31 OF 2001
CITATION NO. 2003 WAIRC 08196
_________________________________________________________________________________________________________

Decision Application for substitution granted and appeal discontinued
Appearances
Appellant Ms J Boots (of Counsel), by leave
Respondent Mr L Pilgrim, as agent
_________________________________________________________________________________________________________

Order
This matter having come on for hearing before the Full Bench on the 28th day of April 2003 and having heard Ms J Boots (of
Counsel), by leave, on behalf of the appellant, and Mr L Pilgrim, as agent, on behalf of the respondent, and the appellant, on the 31st

day of March 2003, having filed in the Registry of the Commission an application to substitute one appellant for another and having
made an oral application to discontinue the appeal, and the respondent having made no objection to the applications, and the Full
Bench having determined that the applications should be granted and reasons for decision will issue at a future date, and the parties
herein having waived their rights pursuant to s.35 of the Industrial Relations Act (1979) as amended, it is this day, the 28th day of
April 2003 ordered and declared as follows:-

(1) THAT Jennifer Helen Fuller, as executor of the estate of the late James Austin Fuller, be substituted
as appellant for James Austin Fuller.

(2) THAT leave to discontinue this appeal be and is hereby granted.
(3) THAT the Full Bench does hereby refrain from hearing the matter further.

By the Full Bench
(Sgd.) P. J. SHARKEY,

[L.S.] President.

____________________

2003 WAIRC 08203
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES BRIAN RYDER, APPELLANT
- and -
BEAULIEU OF AUSTRALIA LIMITED, RESPONDENT

CORAM FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
CHIEF COMMISSIONER W S COLEMAN
COMMISSIONER J F GREGOR

DELIVERED TUESDAY, 29 APRIL 2003
FILE NO/S. FBA 2 OF 2003
CITATION NO. 2003 WAIRC 08203
_________________________________________________________________________________________________________
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Decision Appeal upheld; decision at first instance suspended and matter remitted to the Commission at first
instance

Appearances
Appellant Mr P Mullally, as agent
Respondent Ms P J Giles (of Counsel), by leave, and with her Ms D L Flint

(of Counsel), by leave
_________________________________________________________________________________________________________

Reasons for Decision
THE PRESIDENT—

INTRODUCTION
1 This is an appeal by the above-named appellant employee brought under s.49 of the Industrial Relations Act 1979 (as

amended) (hereinafter referred to as “the Act”). It is an appeal against the order of the Commission at first instance, constituted
by a single Commissioner, whereby he dismissed an application made pursuant to s.29(1)(b)(i) of the Act by the above-named
appellant for want of jurisdiction. That decision is dated 20 December 2002.

GROUNDS OF APPEAL
2 The appellant now appeals against that decision on the following grounds (see pages 2-4 of the appeal book (hereinafter

referred to as “AB”)):-
“The learned Commissioner erred in his findings as follows—
1. That the appellant wished to be self-employed and used such a finding to conclude that the applicant “ran

his own show” and worked independently and autonomously from the respondent; when there was no such
evidence.

 2. That the appellant was engaged by the respondent in 1996, when in fact on the evidence he ought to have
found that the appellant was first employed by the respondent in 1990 when the respondent was called
Sterling Carpets Pty Ltd;

 3. That the appellant was not required to wear a uniform when on the totality of the evidence the Company
shirts which the respondent provided to the applicant were clearly intended by the respondent to be worn.

 4. That the appellant worked Monday to Friday of his own choosing, when on a fair and proper assessment of
the evidence he was required to work a normal working week in consideration of the payment of his retainer
by the respondent.

 5. That the appellant was able to perform other work which the learned Commissioner meant he could work
for other employers at the same time as his employment by the respondent, when according to the evidence
such work would have been repugnant to the contract between the appellant and the respondent.

 6. That the appellant formed the intention that he was an agent of the respondent until termination when he
then wanted to be classed as an employee. The learned Commissioner confused the issue in such a finding
because as a matter of law an “agent” can be an “employee”, and the learned Commissioner therefore fell
into error in his approach to a proper consideration of the evidence.

 7. That the Conflict of Interest/Confidentiality Agreement signed by the appellant on the 23rd October
1998 (EXHIBIT BR6) did not reflect documentary evidence of the appellant’s employment status when on
its face and on a fair and proper interpretation it declared that the appellant was currently employed by the
respondent and no other person or company,

 8. That the appellant took absences each year of about two weeks and advised the respondent of these when on
a fair and proper assessment of the evidence the appellant applied for annual leave and was paid for each
period of annual leave.

 9. That having correctly applied the “Control test” and found that there were specific features of the
employment relationship which pointed to the existence of a contract of service, he then proceeded to
purport to look at the whole of the relationship in an unspecific way and found that the employer/employee
relationship did not exist, which was inconsistent with his specific findings and therefore in error.

10. As a matter of law failed, to apply the definition of “employee” contained, in the Section 7 of the Industrial
relations Act 1979 to the appellant when on a proper assessment of the evidence he ought to have found that
the appellant was employed by the respondent to do work namely sell carpets for hire or reward, namely a
retainer and sales commission.”

BACKGROUND
3 The appellant made application pursuant to s.29(1)(b)(i) of the Act alleging that he had been harshly, oppressively or unfairly

dismissed as an employee of the above-named respondent company and seeking compensation in an amount equal to six
months salary. The respondent opposed the application, and, in particular, opposed it on the basis that the appellant was not its
employee.

4 In the end, the Commissioner at first instance dismissed the matter because the relationship of the appellant and the respondent
was not employee and employer, as the Commissioner found, and the Commissioner therefore found that he had no
jurisdiction.

5 The Commissioner found, too, that there was, in fact, little difference between the evidence of the appellant and that of the
respondent.

6 The appellant said that Mr Allan Russell, the national sales manager of the respondent, told him that the respondent no longer
wanted “agents” and his employment was terminated. This, of course, was denied by the appellant, the allegation being that he
was an employee. The facts of the matter were little in dispute and many of them support the following findings.

7 The appellant, Brian Ryder, was engaged as an area sales manager to sell carpets on behalf of the respondent. He was
“employed” as such from 1 October 1990 to 11 December 2001. However, his relevant work history was as I now describe it.

8 In 1983, the appellant started work as a sales representative with Red Book Carpets. After 18 months, he was promoted to sales
manager, a position in which he worked for 12 months. That company was taken over, and he was offered the position of state
sales manager with the new entity, a position in which he worked for the next four years.
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9 In 1990, he was approached by Sterling Carpets Ltd to be its sales person in Western Australia. He wanted, at that time, as he
put it, to work for himself. In particular, he did not want to be responsible, as he had been as manager, for a number of other
sales persons.

10 In 1992, he formed, with his wife, a company named Brian Ryder Carpets Pty Ltd. This was on the advice of his accountant,
he said, and was obviously for purposes of taxation amelioration. He and his wife became and were, at the time of the hearing,
directors of and shareholders in that company. His wife worked, at the material time, as a sales agent and sold rugs for Italtex
Trading Company, Pacific Rugs and Kas Australia. The income which she earned and earns from this work is paid to their
company, as was the appellant’s income.

11 The appellant’s evidence was that he was at no time an agent for Pacific Rugs. Whilst his wife was such an agent, he had
obtained the work for his wife from Mr Tony Starr, the owner of Pacific Rugs, whom he knew. On one occasion he sold rugs
for Pacific Rugs which was mentioned in the uncontradicted evidence of Mr Donald Ward (TFI 70-71).

12 In 1995, as the appellant put it, Sterling Carpets was “taken over” by the respondent. In fact, there was no practical change in
the identity of the “employer” (see pages 193 and 195 (AB)) after Beaulieu bought shares in the Sterling Carpet Mills Ltd in
1995.

13 The appellant and the respondent negotiated and then entered into an agreement, exhibit BR1 (page 29 (AB)), which was
evidenced only in relation to matters of retainer and commission, by a letter dated 10 October 1996 from Mr Richard Martin,
the national sales manager of the respondent, to the appellant addressed to the appellant personally and confirming a new
monthly commission structure and a new retainer.

14 The appellant was, however, responsible for his part for the selling and marketing of the respondent’s products throughout this
State. The appellant worked from home, on his own evidence. What he did, on his own evidence, was to call on customers,
promoting the ranges of the respondent’s carpets for sale; attended to consumer complaints, set budgets, advised the company
of positions and movements, what the market was doing; and future product development (see page 8 of the transcript at first
instance (hereinafter referred to as “TFI”)).

15 He worked from 9.00am to 5.00pm, five days a week, he said. He was required to report, either verbally or in writing, in
relation to his weekly and monthly activities. He was in contact with the national sales manager in Brisbane three or four times
a week.

16 In May 1999, the appellant sent a memo to the respondent (Mr Reg Thurtells), seeking an increase in the amount of his retainer
(see exhibit BR2, page 30 (AB)). In that letter he said “I am totally commited (sic) to the Beaulieu cause and have been since
day one”. He sought the increase in his retainer because “I am finding it difficult to maintain my operating costs which include,
insurance, vehicle, super, phones, etc”. His retainer was then increased to $5,350.00 per month. This remained the amount of
retainer until the date of termination of the contract between the parties.

17 The appellant took two weeks leave each year, during which period he was paid his retainer. When he wanted time off, he
would write to the national sales manager for his permission to take leave. Under his contract (see exhibit BR6, page 34 (AB))
he was in fact not permitted to work for any other “employer” who sold carpets. His business cards supplied to him by the
respondent described him as area sales manager. The telephone numbers on it included the telephone numbers in Queensland
of the respondent (see exhibit BR7, page 35 (AB)).

18 In 1997, the respondent asked him to go to Adelaide and “cover the work” of the area sales manager who had just left the
company. He returned to Adelaide on two other occasions to assist the new area sales manager with that person’s duties. The
appellant said that he saw himself as an employee of the respondent.

19 On 23 October 1998, the appellant signed as an “Employee/Representative/Agent (with a circle around Agent) of BEAULIEU
UNITED LIMITED (AUSTRALIA)” a document in which he acknowledged that as an agent he was bound to keep
confidential company information and that it might not be imparted to a third party for his, the appellant’s, own personal gain.
The following further clauses appear in it (see exhibit BR6, page 34 (AB)):-

“I am currently employed with BEAULIEU UNITED LIMITED (AUSTRALIA) and any other con-current
employment, engagement or self employment may be considered a conflict of interest. As such, I have informed or
I am hereby informing BEAULIEU UNITED LIMITED (AUSTRALIA) of any con-current employment,
engagement or self employment to which I am undertaking currently or in the future—
…
I declare that this information is true and accurate and agree to abide by this company policy and to inform the
company if the circumstances will change in the future.”

20 A memorandum was forwarded by the appellant to Mr Allan Russell and Mr Bob Vos of the respondent dated 14 August 2001,
in which, inter alia, he says (see exhibit R3, page 145 (AB)):-

“I want to start this memo by saying that if, at the end of the day, I can’t convince either of you to abandon your
plans to start another Sales Guy over here to handle the Vogue Range, then I will accept your decision with good
grace and bow to your better judgment. My career is important to me.”

He also refers, in the memorandum, to questions of price increases, which seem to be decisions made by the respondent,
according to the last paragraph of that memorandum. He then gives explanations about his “poor results of late”. This was an
exhibit tendered on behalf of the respondent.

21 It is also noteworthy that amounts of commission and retainer were paid to Brian Ryder Carpets Pty Ltd and not direct to the
appellant (see the invoices, exhibit R4, which appear at page 146 (AB), et seq).

22 On the other hand, Mr Peter Ronald Fothergill, the finance director of the respondent, who gave evidence, said that the
appellant was never considered to be an employee, was not paid superannuation, did not have taxation deducted from his
remuneration, and was not provided with “insurance cover” by the respondent.

23 On 8 December 2001, the appellant met Mr Allan Russell, the national sales manager at the time, at the Rendezvous Hotel in
Scarborough at the request of Mr Russell and by advance arrangement. This was at 9.00am, and at the time Mr Russell gave
him a letter terminating the contract between them (see exhibit BR8, page 36 (AB)). The letter is dated 11 December 2001, is
headed “Agency Agreement”, and, formal parts omitted, reads as follows:-

“AGENCY AGREEMENT
Beaulieu of Australia Ltd hereby gives notice that it is ceasing the agency agreement with Brian Ryder Carpets Pty
Ltd effective immediately. In lieu of notice of termination of the agreement, a cheque for your retainer up to the
11th January 2002 is attached. Commissions due on sales up to this date will be made approx. 14th January 2002.
The company thanks you for the commitment and service provided in the past and wishes you well in your future
endeavours.”
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24 At the time, according to the appellant, Mr Russell said (TFI 14):-
“Sorry about this, but we’ve got too many people on the ground. This is not a reflection on you but just a decision
the company’s made.”

25 On 12 December 2001, Mr Bob Vos, managing director of the respondent, wrote a letter to customers in Western Australia
(see exhibit BR9, page 38 (AB)), in which, inter alia, he said:-

“Effective immediately Brian Ryder Carpet agency no longer represents Beaulieu of Australia in Western Australia.
Brian has left to pursue other interests and we thank him for his efforts during his time with Beaulieu, wishing him
well in his new endeavours.
I am keen to ensure that your excellent working relationship with our Company will continue and am pleased to
announce the appointment of Graham Hatfield as your new Account Executive …
Graham will assume sales responsibilities for all Beaulieu brands in the State including Beaulieu Commercial,
Vogue and Peerless products …”

26 No amount was paid upon the termination of the contract of the appellant by the respondent, except an amount for retainer said
to be due (see page 37 (AB)).

27 There are a number of matters to which I also refer.
28 The agreement is not, or course, with any company, nor does it purport to have been entered into with any company except the

respondent.
29 Mr Fothergill gave evidence that throughout 2001 the company undertook a series of structural changes in the course of which

it reduced “our number of people including agents reduced from 80 in January 2001 to 67 today”. What he said about agents
was this (see page 74 (TFI))):-

“The control of its agents basically was - - it was very much along the line of the sales representatives as well, in
that they had an area or a territory to - - to - - to cover and service customers, there would be a customer base and
they were pretty well left to their own devices except for samples provided, company literature and pricing, et
cetera, directives from - - from head office.”

30 Mr Fothergill, in evidence, corroborated the appellant’s evidence as follows:-
a) The agents had to achieve their budgeted sales figures or more.
b) The appellant was paid a retainer to achieve certain levels of sales and the commission on top of that was paid on all

sales.
c) Employees had to fill out a standard leave form to go on holidays.
d) Agents would advise the company when they had decided they would take leave and the company would then

decide if the timing was suitable (see page 75 (TFI)).
e) The appellant was provided with a business card because he represented the respondent and he had contact numbers

on that card for the head office in Queensland.
f) Agents kept up to date with product development and provided input into product development, depending on their

different territorial areas.
g) When the respondent took over Sterling Carpets, the appellant simply continued as previously. His monies were

paid into Brian Ryder Carpets Pty Ltd and Mr Fothergill understood that the appellant had set up a company and
through that he provided his services to the respondent.

h) There was an annual two to three day sales conference which agents and employees attended and where they
discussed market strategy and new products.

i) There were no problems with the appellant’s performance in Mr Fothergill’s mind.
j) As far as leave was concerned, the appellant needed to fit in with the “seasonality” of the business. He could not

just take leave at any time. He had to receive permission to go on leave (he said in cross-examination).
k) However, the first time the appellant went on leave after Mr Fothergill started, Mr Fothergill reduced the appellant’s

retainer. (However, that retainer was reinstated said Mr Fothergill because the appellant said “I’m an agent. I’m not
a bloody employee so, you know, I get my retainer no matter what” (see page 85a (TFI))).

l) Attendances at the annual sales meeting were paid for by the respondent, including the expenses of the appellant.
There were no set hours, as long as the sales person was achieving budget, but, typically, sales representatives
would have to work about 40 hours per week.

31 The appellant was not required to wear uniforms or company shirts, Mr Fothergill having said that.

ISSUES AND CONCLUSIONS
32 There was only one question to be answered in this matter, and that is whether the appellant was an employee or an agent. The

Full Bench of this Commission has considered the tests which apply to deciding whether a person is an employee or not in a
large number of cases. I refer to some of them, namely Bamboo Holdings Pty Ltd v Halligan (2002) 82 WAIG 2381, United
Construction Pty Ltd v Birighitti (2002) 82 WAIG 2409 (FB), WA Builders’ Labourers, Painters and Plasterers Union of
Workers v R B Exclusive Pools Pty Ltd t/a Florida Exclusive Pools (1997) 77 WAIG 4 (FB), Augustyn v Vistadale Pty Ltd as
trustee for the Ranger Family Estate t/a Ranger Contracting (2002) 82 WAIG 939 (FB), ABLF v P B and K A Brajkovich Pty
Ltd (1990) 71 WAIG 23 (FB), Koivisto v Barrett Koivisto Scatena (1994) Pty Ltd 74 WAIG 867 (FB), and in the Industrial
Appeal Court most recently United Construction Pty Ltd v Birighitti (2003) 83 WAIG 434 (IAC).

33 Of course, the Full Bench has applied in these cases, Stevens and Gray v Brodribb Sawmilling Co Pty Ltd [1985-1986]
160 CLR 16 and, more latterly, too, Hollis v Vabu Pty Ltd [2001] ALJR 1356 (HC) by which the Full Bench is bound.

Agency and Employment
34 Since the main issue was whether the appellant was an agent who was not an employee, or was an employee who was an agent,

I wish to make some observations about the law relating to this issue.
35 Agency is a more difficult relationship to distinguish from a contract of service than is a contract for the provision of services.

That is because every employee is also an agent of the employer for the purposes of her/his employment. An agent is “a person
who is authorised to act for a principal and has agreed to so act, and who has the power to affect the legal relationship of his
principal with a third party” (see generally, Macken, O’Grady, Sappideen and Warburton “The Law of Employment”,
(5th Edition), at page 24).
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36 I quote from that book (at pages 24-25):-
“By the ordinary rules of law and usages of humankind certain employees are clearly agents of their employer for
the purposes of their employment. Real estate agents, commercial travellers and retail buyers, provide examples.
Such employees are nonetheless employees, despite their agency duties as employees.” (see Commissioner of
Taxation v Barrett [1973] 129 CLR 395, cited with approval in Alman v Unwin [1983] WAR 157 (FC)).

37 The learned authors also correctly observe (page 25) that “the difference between an employer and a principal where the
relationship of agency is involved is that “a principal has the right to direct what the agent has to do; but an employer has not
only that right but also the right to say how it is to be done””, (and see the cases cited at page 25 of Macken et al (op cit)).

38 As the learned authors observed;
“The “control test” is applied to determine whether an agency relationship exists in the same way as it is applied to
other relationships. The indicia of an agency relationship may vary from that of an independent contract in some
respects. Thus, an agent is frequently remunerated by commission, or in part by way of a time payment and in part
by way of commission. Such an indicator is not decisive of itself and one may find a servant who is remunerated
solely by way of commission and an agent who is remunerated by way of a salary”. (see Macken et al (op cit) at
page 25).

Other matters which arise in relation to agents are whether the agency involves working exclusively for one person or having
to devote the whole of one’s time to one’s own business; whether the work is to be exclusively the work of an agent, in that the
work is confined to the class of work usually performed by agents and the extent of the discretion allowed to the agent (see
Macken et al (op cit) at page 25).

39 Significantly too, as Dixon, Fullagar and Kitto JJ said in The Queen v Foster; Ex parte, The Commonwealth Life
(Amalgamated) Assurances Ltd [1951-2] 85 CLR 138 at 151;

“For if in practice the company assumes the detailed direction and control of the agents in the daily performance of
their work and the agents tacitly accept a position of subordination to authority and to orders and instruction as to
the manner in which they carry out their duties, a clause designed to prevent the relation receiving the legal
complexion which it truly means would be ineffectual”.

40  That as these reasons will reveal, is a significant dictum.
41 Questions of agency and employment were considered by the Privy Council in Australian Mutual Provident Society v Allan

and Another (1978) 52 ALJR 407 in relation to a contract between an insurance company and one of its representatives.
Mr Chaplin, a party in that case, alleged that he was a “worker”, (ie) an employee, and the Australian Mutual Provident Society
alleged that he was not and that he was in fact an agent. It was determined that he was an agent. That case, unlike this case,
related to a written agreement between the parties. Further, there were a number of significant points other than the written
contract which labelled the respondent as an agent, and these were:-

a) Mr Allan was entitled to enter a partnership in connection with the AMP’s business.
b) He had a right to appoint sub-agents with a power of unlimited delegation.
c) He could incorporate himself.
d) He was not required by the agreement to perform particular duties or to work particular hours, or to do any work on

behalf of the appellant. (My emphasis).
e) His remuneration wholly and solely consisted of his right to commission. However, this was not by itself fatal to his

claim.
f) That he acquired no good will or other saleable assets in connection with his work as a representative of the

appellant was not significant on the question of whether he was a servant rather than an agent.
g) He attended obligatory sales meetings at the AMP offices.
h) He completed income tax returns describing himself as a consultant and claimed items such as commission to sub-

agents, wages to secretarial staff, depreciation of motor car and other office furniture and equipment.

Findings at First Instance
42 There were a number of relevant findings of fact which were correctly made in this matter, and these were as follows:-

a) That the appellant wished to be self-employed and not to supervise sales persons. I observe that it is not clear that he
meant “self-employed” or employed as a non-manager with responsibility only for himself.

b) That the appellant’s original contract with Sterling Carpets Pty Ltd was made in 1990.
c) That he and his wife incorporated their company for taxation purposes in 1992.
d) That he was engaged by the respondent on the same terms as with Sterling Carpets.
e) That the monies paid by the respondent for his services were at all times paid to the company Brian Ryder Carpets

Pty Ltd.
f) That his engagement was as the area sales manager and he was identified as such in a business card.
g) That the respondent did not pay, at any time, any insurance cover, nor did it provide workers’ compensation,

superannuation, sick leave, annual leave, long service leave or any other form of leave, a motor vehicle, fuel or
stationery.

h) That the appellant was required to notify the respondent and gain approval when he wished to have annual leave so
that his employer in Queensland could handle his telephone enquiries.

i) That the appellant took approximately two weeks break from his duties each year (see page 11 (TFI)) and continued
to be paid his retainer during these breaks because he asserted that he was an agent and not an employee (see
page 10 (TFI)).

j) That the respondent operated in a similar fashion with two forms of sales representatives in their view, employees
and agents, and that the appellant was seen as an agent at all times.

k) That the appellant also saw himself as an agent as distinct from a sales representative, and enjoyed a good deal of
autonomy and flexibility in his working arrangement.

l) That the respondent experienced a downturn in business Australia-wide and to some extent also in Western
Australia and hence restructured its business and put off staff.
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m) That the respondent “put off” the appellant simply because it saw him as an agent and adopted a policy of keeping
employees in preference to retaining agents, and hence Mr Hatfield remained and took over all of the appellant’s
duties.

n) That the appellant was not aware and did not have a warning that his services were to be terminated.
o) That the appellant was paid one month’s retainer on termination by the respondent upon legal advice.
p) That there were no performance difficulties in relation to the appellant.
q) That he operated in a similar fashion to other sales staff and reported to and communicated regularly with the

national sales manager.
r) That he assisted with the preparation of annual sales budgets and attended the annual sales conference.
s) That he was familiarised with the products of the respondent and other information which aided in his sales task.
t) That he worked for the respondent for six months in Adelaide by mutual agreement and managed sales in that State

at that time by request.
u) That he was not required to wear a uniform.
v) That he worked full-time Monday to Friday for the respondent by his own choosing.
w) That he was able to perform other work, not for the respondent, but was not able to sell carpets in opposition to the

respondent.
x) That he was able to sell rugs, separate to the respondent’s business, since this represented little of the respondent’s

business.
43 The following facts and indicia should also be noted:-

a) His commission and remuneration was paid to his company.
b) He did, on one occasion, sell rugs on behalf of another company in 1996, namely Pacific Rugs.
c) Income tax returns were lodged on behalf of the appellant in which he described himself as business manager with

Brian Ryder Carpets Pty Ltd and Brian Ryder Carpets Pty Ltd lodged tax returns in which expenses were claimed,
namely the cost of sales, depreciation expenses, motor vehicle expenses and all other expenses, for example, in
1995, 1997, 1999, 2000 and 2001 (see, for example, page 130 (AB)).

d) The appellant was able to and did incorporate himself.
e) He was not the beneficiary of superannuation contributions, a company car, or workers’ compensation cover. These

he had to fund himself.
f) His income paid by the respondent was not restricted to commission. He was paid a fixed retainer as well.
g) He himself ((ie) the appellant) was required to do the actual work since he had no employees or sub-agents, nor was

there any evidence that he was entitled to delegate his duties in any way.
Principles
44 The following principles are applicable (see United Construction Pty Ltd v Birighitti (FB) (op cit) and the cases cited therein).
45 If there were a contract of employment, then, for the purposes of at least two of the definitions of “employee” in s.7 of the Act,

the appellant was and could be correctly found to be an employee, and the respondent an employer. That is because the
appellant could then be found to be a person employed ((ie) employed pursuant to a contract of service to do work for hire or
reward) or a person whose usual status is that of an employee.

46 In any event, one is not an “employee” as defined in s.7 of the Act without a contract of service.
47 An “employer”, too, is defined, in s.7, to be a person, firm, company, corporation, the Crown or a Minister of the Crown or any

public authority who is “employing one or more employees”. Therefore, one is not an employer unless one employs pursuant
to a contract of employment or service an “employee” as defined.

48 “Employers” and “employees” as defined are indispensable components, too, of the definition of “industrial matter” in s.7 of
the Act. Jurisdiction for the purposes of s.23(3)(h) and s.29(1)(b) of the Act exists if the matter before the Commission is an
“industrial matter”, as defined.

49 “The classic control test is not conclusive of the nature of an employment relationship. Control is only one relevant factor in
determining the nature of an employment relationship” (see Hollis v Vabu Pty Ltd (op cit), citing with approval Stevens and
Gray v Brodribb Sawmilling Co Pty Ltd (op cit), and, particularly, the dictum of Mason J with (whom Brennan J generally
agreed) at page 29):-

“. . . the common law has been sufficiently flexible to adapt to changing social conditions by shifting the emphasis
in the control test from the actual exercise of control to the right to exercise it, “so far as there is scope for it”, even
if it be “only in incidental or collateral matters.” Zuijs v Wirth Bros. Pty. Ltd. (48). Furthermore, control is not now
regarded as the only relevant factor. Rather, it is the totality of the relationship between the parties which must be
considered.”

(See the citation and approval of this dictum of Mason J in Hollis v Vabu Pty Ltd (op cit) at page 1366 by Gleeson CJ, Gaudron,
Gummow, Kirby and Hayne JJ).

50 The principles which apply to determining whether a person is an employee or not have been laid down, following the
authorities, in United Construction Pty Ltd v Birighitti (FB) (op cit) at pages 2414-2415 (see also the authorities cited in that
case, including the High Court authorities).

51 It is trite to observe that whether a person is an “employee” is a mixed matter of fact and law (see United Construction Pty Ltd
v Birighitti (FB) (op cit)).

52 The nature of the relationship between an employer and a “worker” is determined by a proper characterisation of the contract
between them.

53 Since many contracts, (and this was one), are informal, or are not reduced to writing, it is often necessary to consider the
totality of the relationship to ascertain the true nature of the contract. This was such a case.

54 A statement in a contract categorising the relationship as either one of employment or not does not determine the issue.
55 If the true parties to the contract are the “employer” and a partnership or an “employee” corporation, then it is unlikely that the

contract is an employment contract.
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56 An employee can arrange for remuneration to be paid by the employer to a partnership or a company without such an
arrangement affecting the nature of the relationship between the employer and the employee. Remuneration of an employee
need not be paid directly to the employee.

57 The correct approach to determining whether the relationship is employer/employee or not is to consider a wide range of
indicia, as the Commissioner at first instance did in this case, none of which is determinative by itself. The Commission or
court engages in balancing a number of factors, very often.

58 The control test is, of course, significant, and remains the surest guide, but it is not the sole criterion for deciding the nature of
the contract (see Stevens and Gray v Brodribb Sawmilling Co Pty Ltd (op cit) and Hollis v Vabu Pty Ltd (op cit)).

59 (However, see as general authority for these propositions United Construction Pty Ltd v Birighitti (FB) (op cit) and the cases
cited therein, which include Stevens and Gray v Brodribb Sawmilling Co Pty Ltd (op cit) and Hollis v Vabu Pty Ltd (op cit)).

Indicia in this Case
60 I want to make some observations about some of the indicia present in this case, as they have been considered in United

Construction Pty Ltd v Birighitti (FB) (op cit) and the authorities cited therein.
61 One may take into account as a factor, or indicium, whether a person is “part and parcel” of the employer’s organisation.
62 Further, the mode of remuneration is also a factor to be taken into account, but it is not alone determinative.
63 The provision of benefits commonly provided to employees such as holiday pay, long service leave, PAYE tax, etc, is relevant.

Whether tax deductions are made and the type of tax deducted or paid is relevant, but these are not determinative either of the
nature of the relationship. Heavy reliance should not necessarily be placed on those factors, particularly where a person has
adopted a position based on the advice of others. In this case, it was uncontroverted that the position had been adopted on the
advice of the appellant’s accountant.

64 Since there was not a formal contract in this matter, I turn to consider the totality of the contract and the circumstances of it to
determine its true nature in accordance with the authorities to which I referred above.

65 I deal with a number of indicia:-
a) The Contract – Characterisation

The only written evidence of the contract is that which evidences the requirement to pay and the quantum of retainer
and commission. That also includes a variation of the same. That evidence in writing in the form of letters or
memoranda contain reference to the nature of the contract as an agency contract. The termination documents
describe the appellant as an agent. His evidence was that he was an employee. However, there was evidence from
Mr Fothergill that, on one occasion, the appellant claimed that he was an agent not an employee and that he should
be paid a retainer whether he was on holiday or not. I do not understand that claim. It seems to me that he was more
likely to be characterised an employee if he was entitled to and took paid leave, whether that paid leave emanated
from his being paid something called a retainer or not. There was also the somewhat ambiguous characterisation of
him as an agent in the confidentiality agreement which he personally signed. There was also the characterisation of
him after the event, that is after the termination of the contract, by the respondent in letters to customers. Of course,
that must all be viewed, inter alia, in the light of the fact that there was uncontradicted evidence that the terms and
conditions of persons characterised as and admitted to be employees were no different from that of agents, so
characterised, including the appellant.
It is trite to observe that the label attached by the parties to the contract does not necessarily characterise it (see
United Construction Pty Ltd v Birighitti (FB) (op cit) and the authorities cited therein and see in the context of
agency, Australian Mutual Provident Society v Allan and Another (op cit) and The Queen v Foster; Ex parte, the
Commonwealth Life (Amalgamated) Assurances Ltd (op cit)).

b) Remuneration
The remuneration paid consisted of a retainer and commission. The retainer was a fixed amount payable by way of
remuneration paid monthly, which was not at all relatable in quantum to the amount of sales which he effected.
Commission, of course, was paid dependent on the amount of sales achieved. The amount of the retainer was paid
when the appellant went on leave, in the same manner as holiday pay might be paid, but without any loading, of
course, to an employee. The word “retainer” is not the subject of any judicial definition which I could find. It is,
however, to be understood as something paid to retain the services of someone (see “The Macquarie Dictionary”,
3rd Edition). However, that is more directed to retainers paid to someone such as a barrister. In this case, together
with commission, the retainer constituted the remuneration payable by the contract between the parties to the
appellant, and in nature it was certainly not incompatible with the relationship of employer/employee. In other
words, the nature of the remuneration was not such as to be able to be unequivocally found to be different from
what might be characterised as remuneration to an employee considered with all other relevant criteria, and may
well have been consistent if other criteria were present, with the relationship of employer/employee.

c) Employee Benefits
The evidence was clear in this case, and it was open to be found that the appellant was not paid by the respondent
any of the benefits commonly paid to an employee, save and except the remuneration and his expenses for attending
sales conferences. No pay as you earn tax was deducted. No superannuation contributions were made. No car was
provided and no amount paid for the use of the appellant’s car. No telephone expenses were paid for. There was no
evidence that long service leave was sought or taken. However, again, that is one matter to be considered in the
context of all the relevant facts.

d) Control and the Right to Control – Part and Parcel of The Organisation
The relationship between the appellant and the respondent lasted for a number of years. The appellant did not work
hours fixed for him by the respondent. He selected the hours which he worked. He was, however, described and
represented as its area sales manager on a card which bore that title and his name, together with the telephone
numbers of the head office of the respondent in Brisbane. He was in contact several times a week with the national
sales manager, and was required to achieve sales targets fixed by his employer. His duties also included advising
and giving information about products, attending sales conferences paid for by the respondent, assisting to set sales
budgets, and, on a couple of occasions, helping out the area sales manager in South Australia when required by the
respondent to do so. Further, he was entitled area sales manager and not agent. That is what he was represented as
by the respondent to the public. Further, he was required to obtain consent to his taking leave from the respondent in
the same manner as an employee would. That was unequivocally admitted in cross-examination by Mr Fothergill,
even though he had attempted to give a slightly different slant to this situation in evidence in chief. The fact of the
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matter remains that agent or not he was required to advise that he was going on leave, and, in fact, to obtain consent,
and took paid leave. His own letters about extra staffing and reference to his career and his deferring to the
respondent, and apologises for his poor performance at one time, is further evidence of his relationship of
subordination. Further, as the Commissioner found and was not disputed, the appellant operated in a similar fashion
to other sales staff and reported to and regularly communicated with the national sales manager. In my opinion,
those facts constitute evidence of a right to control and actual control of the appellant by the respondent.

e) The Appellant’s Company
Notwithstanding the respondent’s attempt to represent its contract as having been with the Brian Ryder Carpets Pty
Ltd, there is no evidence of that. The only evidence of the company’s involvement with the respondent is that the
appellant’s remuneration was paid to Brian Ryder Carpets Pty Ltd, on his direction. So was his wife’s, for that
matter. There was no evidence that anyone but Mr Ryder had a contract with the respondent or performed work
pursuant to that contract. The evidence is that he was engaged by the respondent, that his remuneration was agreed
with him by the respondent, that he had obligations to and received directions from the respondent, including sales
targets which he had to achieve in the manner of a sales person, that Brian Ryder Carpets Pty Ltd was not a party to
any agreement oral or otherwise with the respondent, on the evidence, that the agreement when terminated was
terminated by notice to him and in his name, and that he was individually so identified in the subsequent letter from
the respondent to customers; and that the “confidentiality agreement” was an agreement entered into with the
respondent by the appellant alone, in its terms. It is quite clear, on the evidence, that the role of Brian Ryder Carpets
Pty Ltd was solely that of a tax amelioration vehicle for the appellant and his wife. I should add that the payment of
the appellant’s remuneration to the company was, on invoices issued to it in the name of Brian Ryder Carpets Pty
Ltd, on the evidence, for no purpose other than for tax amelioration, the reason why incontrovertibly Brian Ryder
Carpets Pty Ltd was incorporated on an accountant’s advice, and existed. Accordingly, the company’s existence and
role could not be at all determined, nor does it derogate from other facts which might indicate that the relationship
was that of employer/employee, (and see United Construction Pty Ltd v Birighitti (FB) (op cit)).

f) Taxation
I have already adverted to the role of Brian Ryder Carpets Pty Ltd. However, I now wish to examine the taxation
position of the appellant as a factor in determining the relationship between the parties. First, no PAYE tax
deductions were made in relation to the commission and retainer paid to the appellant in respect of the services
which he rendered. A group certificate was issued by Brian Ryder Carpets Pty Ltd to Mr Ryder as an employee
(see, for example, page 72 (AB)). Next, no-one sought to have deductions made on a PAYE basis, nor was any offer
made accordingly to that effect by the respondent. Further, the monies were accounted for as income of Brian Ryder
Carpets Pty Ltd to the Deputy Commissioner of Taxation, and deductions were claimed for expenses as if the
company had, in fact, incurred those expenses and had earned income. I have already referred to the deductions
claimed, namely depreciation expenses, expenses for motor vehicles, costs of sales and other expenses. However, in
the light of the substance of the relationship between the appellant and the respondent, as I have characterised it, and
as the evidence reveals it, the role of Brian Ryder Carpets Pty Ltd, save and except as a vehicle for taxation
amelioration, was quite irrelevant to the relationship between the appellant and the respondent. Indeed, it is fair to
say that it was a sham directed to tax amelioration, at least insofar as it related to the appellant. There was certainly
no evidence, contractual or otherwise, of any relationship between the respondent and the company, nor does its
existence, as a mere receiver of the appellant’s remuneration at his direction, at all dilute the relationship of
employer/employee, if it existed.

g) Was the Appellant an Integral Part of the Respondent’s Organisation?
There are a number of facts which have to be considered under this heading:-
(i) Minor as it is, the appellant was not required to wear a uniform identifying himself as part of the

respondent’s organisation, but since he was a sales person that is not surprising. However, he was supplied
with a uniform as if he were part of the organisation and there was no evidence that he returned it.

(ii) He was provided with business cards by the respondent unequivocally identifying him as the respondent’s
area sales manager in this State, a clear indication that, and an instrument for holding out that he was part of
the organisation of the respondent. It is noteworthy that he is not described as an agent. The word
“manager” itself connotes employment, not self employment. Next, it is clear that he allowed himself to be
so held out. Further, he was directable, and was in fact directed albeit, with his agreement, to work in South
Australia, another State, again as an area sales manager, and not as an agent, albeit on a temporary basis.

(iii) Whilst the appellant did not use the respondent’s offices to perform his work, he was required to report to
the national sales manager several times a week, and did so, and to provide sales and selling advice and
attend sales seminars which he was paid to do.

(iv) The appellant did not employ anyone (unlike the case in Australian Mutual Provident Society v Allan and
Another (op cit)).

(v) There was no evidence that he was entitled to delegate his duties, again different from what the case was in
Australian Mutual Provident Society v Allan and Another (op cit).

(vi) Very significantly, unlike the facts in Australian Mutual Provident Society v Allan and Another (op cit), the
appellant was himself required to, and did work himself. After all, the appellant had no employees or sub-
agents.

(vii) On the evidence, with one exception, he did not sell anyone else’s product, nor was it suggested that he was
permitted to.

(viii) There was certainly no evidence that the appellant carried on a true agency business where he represented a
number of persons or firms or represented the respondent free of control or the right to control and with the
sort of autonomy which an independent agent would be expected to have.

(ix) He operated in similar manner to other sales staff and reported to and communicated with the national sales
manager who had that title, namely national sales manager.

(x) It is not entirely significant, but not insignificant, that he carried on the sort of work, that is as a commercial
sales representative, which Macken et al (op cit) characterised as agent/employee relationship. Indeed, the
evidence was that he was subject to control, and that that control was exercised.

(xi) Notwithstanding that he was not paid or provided with the usual employee benefits, he was, on the
respondent’s own evidence, employed on the same terms as people who were, in fact, admitted to be and



83 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 1141

characterised as employees by the respondent, and was therefore, in my opinion, for that reason alone,
characterisable as part of the organisation.

(xii) He was required to undertake written obligations of confidentiality which bound him in the manner of an
employee more than that of an independent agent. That is particularly the case when it is read with all the
other factors to which I have referred.

(xiii) He was not permitted to sell carpets on behalf of anyone else but was permitted to sell rugs. To sell the latter
was not to compete with the respondent.

(xiv) He did not feel able to resist the sending to Western Australia by the respondent of “another sales guy”.
That was the decision obviously made by the respondent.

(xv) I should observe that he acquired no good will or other saleable assets, he worked from home but was called
area sales manager, was directed by the national sales manager, and had to obtain permission to take leave.

(xvi) He did not use the respondent’s office or equipment and did not receive many of the usual employee
benefits.

(xvii) All matters pertaining to the contract were the subject of execution and agreement by the appellant as an
individual with the respondent, and were not expressed or implied to be transactions between Brian Ryder
Carpets Pty Ltd and the respondent.

Totality of the Relationship
66 I now examine the totality of the relationship. In my opinion, the appellant was for a significant period of years remunerated by

the payment of commission and a retainer in the manner of an employee salesperson. His remuneration was not commission
alone, as might be more the case if he were an independent agent. Further, both parties clearly represented him as an area sales
manager, a role which he seems to have filled, and not as an agent. It matters not that he was not supervising other persons.
Next, and very cogently, the employees and the so-called agents were “employed” on the same terms and conditions as persons
admitted to be and characterised as employees, a recognition of the identicality of their status along with the other evidence
and factors to which I have referred. Further, the appellant was, on the preponderance of the evidence, an integral part of the
organisation of the respondent, for the reasons which I have set out above. Next, there was the significant right to control him
in what he did by way of supervision and the fixing of sales targets, which targets, of course, are an indirect way of fixing the
amount of work which he is required, to some extent, to do, and is certainly a measure of his performance. Further, he could
not take leave without consent. In addition he had to undertake a confidentiality agreement and to undertake to reveal any other
business arrangements which he had which might be relevant. Further and cogently, as I have said, the work was to be done by
his own personal exertions and was done by his own personal exertions, which was very much distinguishable from the
situation in Australian Mutual Provident Society v Allan and Another (op cit). (It was clearly stated that his contract was not
terminated for lack of performance, and that is expressed in the manner in which one would express it in relation to an
employee).

67 Against that, the fact that he had the right to sell rugs, that his remuneration was paid to a purported employer of him, that the
contract was labelled a principal and agency contract by the respondent, (but significantly denied to be such in evidence by the
appellant), that he did not use the respondent’s premises or equipment and that he purported to be his company’s employee,
and that that employer company claimed the expenses incurred by him in the use of motor vehicles etc., does not outweigh the
effect of the totality of the other evidence and indicia to which I have referred. It was open on all of those facts to find that the
company existed only as a device for tax amelioration having been incorporated on his accountant’s advice for that purpose
and that it was otherwise a sham employer. Further, in the face of the evidence, the label applied for the most part on the part
of the employer did not accurately characterise the contractual relationship between them. In addition, in the light of all of the
indicia, the lack of employee benefits and his provision of his own car, superannuation and insurance and premises, and lack of
use of the respondent’s equipment, he had to sell the respondent’s product. He could not sell any other carpets. He had to meet
targets in the sales. Those targets were set by the respondent. He had to sell for the prices fixed by the respondent. Further, in
the context of the organisation he performed the same work as employees on similar terms and conditions and that there is no
evidence that his work was usually performed by agents as distinct from employees (see Macken et al (op cit) at page 25). On
the totality of the indicia and looking at the whole of the relationship, the appellant was plainly an employee and the
respondent his employer, at all material times. It will be clear too, that the contract was one for him to provide his own
personal service as a sales representative and that it was a contract of service for all of those reasons. For all of those reasons
too, it is distinguishable from the factual situation in Australian Mutual Provident Society v Allan and Another (op cit).

Finally
68 I have identified some factors which are not consistent with the relationship of employer/employee, but they are not, on a

consideration of the totality of the relationship and the defining factors and/or criteria, determinative of the relationship.
69 It was open to find, and it should have been found, that, for those reasons, the appellant was, at all material times, the

respondent’s employee, because the contract between them was an employment contract, or, put another way, a contract of
service.

70 That means that it was open to the Commissioner at first instance to find, and the Commissioner should have found, that the
appellant was an “employee” within the meaning of the definition of “employee” in s.7(a) of the Act, because he was a person
employed by an employer to do work for hire or reward, and also because he was, within the meaning of the definition in
s.7(b) of the Act, at all material times, a person whose usual status was that of an employee.

71 Further, the respondent was an employer because it was, at all material times, a company employing one or more employees,
some of whom were not the appellant, and that should have been so found. The matter before the Commissioner was therefore
an industrial matter as defined, and he was entitled to take cognisance of it pursuant to s.23 and s.29 of the Act.

72 The Commissioner erred in not so finding for those reasons.
73 I would therefore uphold the appeal. I would suspend the decision at first instance. I would remit the matter to the Commission

at first instance to be determined according to law and according to these reasons. I would do so even if s.49(6a) of the Act
applies, although it was not so submitted, because the merits of the case require it to be determined on the evidence directed to
the merits and to be determined by the Commission at first instance which has the advantage of hearing and observing the
witnesses as they give their evidence.

74 I would order accordingly.
CHIEF COMMISSIONER W S COLEMAN—
75 I have had the advantage of reading the Honorable President’s draft reasons for decision. I agree for the reasons set out therein

that the appeal should be upheld.
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76 The issue of whether the appellant was an employee or independent contractor, or for that matter an agent, cannot be
determined on the premise that the character of the relationship can be ascertained or, as expressed by the Commissioner at
first instance, guided by what the parties had intended. Whether a person is an employee is a mixed question of fact and law.
Ascertaining the terms of the contract and the correct inferences to be drawn from the terms are questions of fact. Whether or
not the relationship arising from the terms is an employment relationship is a question of law (United Construction Pty Ltd v
Birighitti (2002) 82 WAIG 2409 (Full Bench)). The High Court in Hollis v Vabu Pty Ltd [2001] ALJR 1356 makes it clear that
the interposition of a corporate structure will have no effect in securing a relationship of independent contractor and principal if
other factors demonstrate an employment relationship between the provider of services and the ultimate beneficiary of those
services. Consideration of intentions respecting economic independence and the freedom of contract are not determinative of
the legal character of the relationship. It is the totality of the relationship which has to be assessed from the findings of fact as
distinct from the imputations of intentions of the parties. This approach subsumes the “control test” within the general
arrangements of contemporary working relationships.

77 On the basis of the findings of fact set out by the Honorable President which should have been made and which go to matters
including elements of the appellants remuneration, the representation of him as the respondent’s area sales manager, the
reporting requirements, leave arrangements, training, budget preparation and supervision when considered within the totality of
the relationship establish the appellant’s status as an employee.

78 I agree that in the absence of evidence going to the merits of the claim that the matter be remitted to the Commissioner at first
instance now that jurisdiction has been established.

COMMISSIONER J F GREGOR—
79 I have had the benefit of reading the Reasons for Decision of His Honour the President. I respectfully agree with the

conclusions reached.
THE PRESIDENT—
80 For those reasons, the appeal is upheld, the decision at first instance is suspended, and the matter is remitted to the

Commissioner at first instance to hear and determine according to law and according to these reasons.
Order accordingly

_________

2003 WAIRC 08218
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES BRIAN RYDER, APPELLANT
- and -
BEAULIEU OF AUSTRALIA LIMITED, RESPONDENT

CORAM FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
CHIEF COMMISSIONER W S COLEMAN
COMMISSIONER J F GREGOR

DELIVERED TUESDAY, 29 APRIL 2003
FILE NO/S. FBA 2 OF 2003
CITATION NO. 2003 WAIRC 08218
_________________________________________________________________________________________________________

Decision Appeal upheld; decision at first instance suspended and matter remitted to the Commission at first
instance

Appearances
Appellant Mr P Mullally, as agent
Respondent Ms P J Giles (of Counsel), by leave, and with her Ms D L Flint

(of Counsel), by leave
_________________________________________________________________________________________________________

Order
This matter having come on for hearing before the Full Bench on the 17th day of March 2003, and having heard Mr P Mullally, as
agent, on behalf of the appellant, and Ms P J Giles (of Counsel), by leave and with her Ms D L Flint (of Counsel), by leave, on
behalf of the respondent and the Full Bench having reserved its decision on the matter, and reasons for decision being delivered on
the 29th day of April 2003, it is this day, the 29th day of April 2003, ordered as follows:-

(1) THAT appeal No FBA 2 of 2003 be and is hereby upheld.
(2) THAT the decision of the Commission at first instance in application No 2307 of 2001 given on

20 December 2002 be and is hereby suspended and the application be and is hereby remitted to the
Commission at first instance to hear and determine according to law and to the reasons of the Full
Bench.

By the Full Bench
(Sgd.) P. J. SHARKEY,

[L.S.] President.
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FULL BENCH—Procedural Directions and Orders—
2003 WAIRC 08214

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES COROMAL CARAVANS PTY LTD T/A COROMAL CARAVANS, APPELLANT

- and -
THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING AND KINDRED
INDUSTRIES UNION OF WORKERS, WESTERN AUSTRALIAN BRANCH, FIRST
RESPONDENT.
THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS,
SECOND RESPONDENT.

CORAM FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
CHIEF COMMISSIONER W S COLEMAN
COMMISSIONER S WOOD

DELIVERED WEDNESDAY, 30 APRIL 2003
FILE NO/S. FBA 4 OF 2003
CITATION NO. 2003 WAIRC 08214
_________________________________________________________________________________________________________

Decision Appeal dismissed by consent
Appearances
Appellant Mr A L Drake-Brockman (of Counsel), by leave
First Respondent No appearance
Second Respondent Mr T R Kucera (of Counsel), by leave
_________________________________________________________________________________________________________

Order
This appeal having come on for hearing before the Full Bench on the 30th day of April 2003 and having heard Mr A L Drake-
Brockman (of Counsel), by leave, on behalf of the appellant, and there being no appearance by or on behalf of the first respondent,
and Mr T R Kucera (of Counsel), by leave, on behalf of the second respondent, and all of the parties herein having consented to the
dismissal of the appeal by minute of consent orders dated the 29th day of April 2003 and by the counsel appearing, and the Full
Bench having determined that the appeal should be dismissed by consent, it is this day, the 30th day of April 2003, ordered as
follows:-

(1) THAT there be leave granted and leave is hereby granted for appeal No. FBA 4 of 2003 to be
dismissed by consent.

(2) THAT the Full Bench refrain and the Full Bench does hereby refrain from hearing the said appeal
further.

By the Full Bench
(Sgd.) P. J. SHARKEY,

[L.S.] President.

____________________

2003 WAIRC 08290
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES RON STANLEY AND PETER STANLEY AND WESTLAW SECURITIES PTY LTD T/AS
COMMUNIQUE COMMUNICATIONS, APPELLANT
- and -
MICHAEL KENNETH BRYANT, RESPONDENT

CORAM FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
CHIEF COMMISSIONER W S COLEMAN
COMMISSIONER J F GREGOR

DELIVERED FRIDAY, 9 MAY 2003
FILE NO/S. FBA 22 OF 2002
CITATION NO. 2003 WAIRC 08290
_________________________________________________________________________________________________________

Decision Appeal dismissed by consent
Appearances
Appellant Mr W Vogt, (of Counsel), by leave
Respondent Mr M K Bryant, on his own behalf
_________________________________________________________________________________________________________
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Order
This matter having come on for hearing before the Full Bench on the 9th day of May 2003 and having heard Mr W Vogt (of
Counsel), by leave, on behalf of the appellant, and Mr M K Bryant, on his own behalf as respondent, and the parties herein having
consented to the appeal being dismissed, and the Full Bench having determined therefore that the appeal should be dismissed, and
the parties herein having waived their rights pursuant to s.35 of the Industrial Relations Act 1979 (as amended), it is this day, the 9th

day of May 2003, ordered as follows:-
(1) THAT leave be granted and leave is hereby granted to amend the notice of appeal and all the documents

relevant to the appeal herein by deleting the word “applicant” and substituting therefor the word
“appellant”.

(2) THAT Ron Stanley and Peter Stanley and Westlaw Securities Pty Ltd T/AS Communique Communication
be named and are hereby named as the appellant on the notice of appeal and all the documents relevant to
the appeal herein, in lieu of Michael Kenneth Bryant.

(3) THAT Michael Kenneth Bryant be named and is hereby named as the respondent on the notice of appeal
and all of the documents relevant to the appeal herein, in lieu of Ron Stanley and Peter Stanley and
Westlaw Securities Pty Ltd T/AS Communique Communication.

(4) THAT appeal No. FBA 22 of 2003 be and is hereby dismissed by consent.
By the Full Bench

(Sgd.) P. J. SHARKEY,
[L.S.] President.

PRESIDENT—Unions—Matters dealt with under
Section 66—

2003 WAIRC 08155
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES BRIAN ELLIS AND OTHERS, APPLICANTS
- and -
CIVIL SERVICE ASSOCIATION OF WA (INC), RESPONDENT

CORAM HIS HONOUR THE PRESIDENT P J SHARKEY
DELIVERED WEDNESDAY, 16 APRIL 2003
FILE NO/S. PRES 5 OF 2003
CITATION NO. 2003 WAIRC 08155
_________________________________________________________________________________________________________

Decision Directions and interim orders
Appearances
Applicants Mr D H Schapper (of Counsel), by leave
Respondent Mr J Dasey, Senior Industrial Officer
_________________________________________________________________________________________________________

Reasons for Decision
1 This is an application by the above-named applicants made pursuant to s.66 of the Industrial Relations Act 1979, (as amended),

(hereinafter called “the Act”).
2 At all material times, the respondent was an organisation registered under the Act and therefore, an “organisation” as defined in

s.7 of the Act. (I refer to the respondent hereinafter as “the CSA”).
3 The application is made by persons who one assumes, and it was not in issue, given that they are at least de-facto members of

the Council of the CSA, are members of the organisation. (References hereinafter to members of the Council and other officers
are references to those persons who purport to hold those offices).

4 This application also relates to the rules of the respondent organisation “the CSA”, their observance or non-observance and the
manner of their observance, within the meaning of s.66(2) of the Act. The application arises out of the decision in Neville Jones
v Civil Service Association of WA Inc Pres 3 of 2003 (unreported) delivered 10 April 2003, and the supplementary reasons
delivered therein on 16 April 2003.

5 In that case, I found, in effect, that the CPSU/SPSF Group WA Branch of a federal organisation, the CPSU, (namely the
Community and Public Sector Union), was not the counterpart federal body of the CSA and accordingly that the General
Secretary of the CSA and Assistant General Secretary have not validly held and do not validly hold office in that organisation,
the CSA, or at all by virtue of their election to the CPSU office since 28 November 2001.

6 This application came on for an interim order and directions hearing on 15 April 2003. At the hearing applicants were
represented by Mr D H Schapper of Counsel and the respondent by Mr John Dasey of the CSA.

7 The application as amended by leave, is made by all of the persons purporting to be members of the CSA Council which is the
governing body of the CSA charged with its management under rule 12 and includes both Vice-Presidents and the six members
of the Executive.

8 The President Ms Diane Robertson, the Honourary Treasurer, Mr Colin Best, and one other person are the only members of a
40 strong body who are not applicants.
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9 There was uncontroverted evidence before the Commission in the form of an affidavit sworn by one of the two Vice-
Presidents, Mr Brian Ellis, who is also a member of the Executive Committee which exists, subject to the Council, to manage
the affairs of the CSA between Council meetings, put broadly. (See rule 13). I accept his evidence.

10 The President, of course, is also a member of the Council.
11 The application is one which, as amended, seeks the following orders:-

“a) A declaration pursuant to section 66 (2) of the Act that all office holders of the Respondent do not validly
hold and have never validly held office in the Respondent organisation;

b) An interim order that all office holders purporting to hold office in the Respondent organisation since 2 June
1999 by virtue of being elected to the corresponding offices of the CPSU continue to hold those offices for the
period they hold office in the CPSU for all purposes of the Rules of the Respondent pending the obtaining of a
section 71 certificate or a State election for those offices is completed

c) An order that elections for office in the respondent organisation be postponed until the respondent’s application
under s.71 of the Act be heard and determined.”

12 It was not opposed, by the CSA, as Mr Dasey advised me in the course of the hearing.

BACKGROUND
13 The background of the matter is clear and is dealt with to a great extent, in detail, in Neville Jones v Civil Service Association

of WA Inc (op cit). The Council, proxy Council Members, the President, the two Vice-Presidents, the Treasurer, the General
Secretary and the Assistant General Secretary and Executive Councillors who currently purport to hold those offices in the
CSA have not been elected or appointed pursuant to the CSA rules. There is therefore a strong case in this matter that all office
holders of the respondent do not validly hold, and have never validly held office in the respondent organisation. They have
purported to hold those offices because they were elected to corresponding offices in the Western Australian Branch of a
federal organisation, the CPSU, and because of the belief that the operation of s.71 of the Act enabled this to occur. In Neville
Jones v Civil Service Association of WA Inc (op cit), I held that the General Secretary and the Assistant General Secretary did
not hold office in the CSA when they were not elected or appointed under the rules of the CSA, but purported to hold office
because they had been appointed to corresponding offices in the CSPU’s Western Australian Branch, the CSPU being a body
which was not the subject of a s.71 certificate making it a counterpart federal body under the Act. All of the officers on the
evidence believed that the s.71 certificate issued in respect of the SPSF, which organisation was de-registered on 1 July 1994,
when the new amalgamating body, the CPSU, was registered, was still valid and that they all validly held office in the CSA. I
accept that evidence for the purposes of this application.

14 The interim order sought is an order in not substantially different terms to the order which, with some variations to that sought,
I made in Jones v Civil Service Association of WA Inc (op cit). The effect of the order in substance is that two officers and
members of the Council, Ms Walkington and Ms Gaines will occupy the offices which they had held for about two and a half
years until a s.71 certificate is obtained in relation to the CSPU WA Branch or a State election for their offices is completed.
However, since this is an interim order, it will have somewhat different effect and will not require to be so detailed.

15 The case for the appellant is that to make an order is first required, because the Council if it does not exist, (or even if its
existence is in doubt), which is the case if members hold, or never hold office validly, cannot manage the CSA, cannot comply
with the rules and cannot make any decisions. In fact, if that case were made out the Council would not exist.

16 The interim order sought is not opposed by the CSA.

CONCLUSION
17 The principles which apply to deciding applications for interim orders under s.66 of the Act are well settled. (See for example

Corse v Civil Service Association of WA (Inc) (1977) 77 WAIG 321 at 322 (P)). I apply them.
18 First, there is, it will be clear, a substantial case to be tried for the reasons expressed above and also because of the reasons for

decision in Neville Jones v Civil Service Association of WA Inc (op cit). Next, particularly since the application for an interim
order was not opposed by the respondent itself not a great deal of weight could be given to any assertion that to make the order
would pre-empt the hearing of the matter because it simply was not asserted. Third, to bring about certainty, the government of
the CSA which has been in place by virtue of the elections in the CPSU, which elections were accepted as elections to the CSA
and thought to be valid in accordance with the Act, should continue to govern without uncertainty until this matter is heard and
determined. That, for the time being would advance s.6(f), an object of the Act. Such an approach is consistent too, with the
final orders made in relation to other members of the Council and Officers in Neville Jones v Civil Service Association of WA
Inc (op cit) namely the purported General Secretary and Assistant General Secretary. Next, any potential for disruption should
be avoided and can be avoided if some certainty is given to the affairs of the Council temporarily, until this matter is heard and
determined.

19 Further, the orders are interim orders only and cannot outlive the hearing and determination of the application which will take
place on 5 May in accordance with the directions which I will give.

20 Next, to make such an interim order obviously serves the interests of the respondent, its members and the office holders who
are the applicants concerned. That is because for the time being, government, not subject to uncertainty, being the government
which has held office for some time, remains to govern the organisation. The detriment to all of the uncertainty and disruption,
which might occur for obvious reasons if this order is not made until the matter is finally determined, is obvious.

21 The consequences of making the order are readily reversible by an order to the contrary if the merits of the matter require it
upon the final hearing and determination.

22 The application should be observed, has been made entirely promptly.
23 For those reasons the equity, good conscience and substantial merits of the case and the relevant considerations laid down in

Neville Jones v Civil Service Association of WA Inc (op cit) which I adopt, lead me to the view that I should make an interim
order in similar terms, in substance, to the order made in Neville Jones v Civil Service Association of WA Inc (op cit). I would
add that I will make orders which affect the whole of the Council because they do not affect adversely the three members of
the Council who are not parties to these proceedings. I should add that there is nothing to prevent those three persons seeking
to become parties to, or to intervene in, and thus to participate in these proceedings

24 I will therefore order that all office holders purporting to hold office in the respondent organisation since 2 June 1999, by
virtue of being elected to the corresponding offices of the CPSU, do continue to hold office in the CSA for the period that they
hold office in the CPSU, for the purposes of the rules of the CSA, or until this application is heard and determined whichever is
the sooner, or until further order.
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25 There will also be liberty to apply.
26 I will order accordingly and issue a minute of proposed orders.

Order accordingly
_________

2003 WAIRC 08180
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES BRIAN ELLIS AND OTHERS, APPLICANTS
- and -
CIVIL SERVICE ASSOCIATION OF WA (INC), RESPONDENT

CORAM HIS HONOUR THE PRESIDENT P J SHARKEY
DELIVERED WEDNESDAY, 16 APRIL 2003
FILE NO/S. PRES 5 OF 2003
CITATION NO. 2003 WAIRC 08180
_________________________________________________________________________________________________________

Decision Directions and interim orders
Appearances
Applicants Mr D H Schapper (of Counsel), by leave
Respondent Mr J Dasey, Senior Industrial Officer
_________________________________________________________________________________________________________

Order
This matter having come on for a directions (and other orders) hearing before me on the 15th day of April 2003, and having heard
Mr D H Schapper (of Counsel), by leave, on behalf of the applicants, and Mr J Dasey, Senior Industrial Officer, on behalf of the
respondent, and having made interim orders and also made such orders and given such directions as are necessary or expedient for
the expeditious and just hearing and determination of this matter and having issued reasons therefor, it is this day, the 16th day of
April 2003, ordered and directed as follows—

(1) That this matter be and is hereby adjourned for hearing and determination to 10.00am on the 5th day of
May 2003.

(2) That all office holders purporting to hold office in the respondent organisation since 2 June 1999, by virtue of
holding corresponding offices of the CPSU, do continue to hold office in the CSA, for the period that they hold
office in the CPSU for the purposes of the rules of the CSA, or until this application is heard and determined,
whichever is the sooner, or until further order.

(3) That there be liberty to the parties to apply.
(Sgd.) P. J. SHARKEY,

[L.S.] President.

____________________

2003 WAIRC 08115
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES NEVILLE JONES, APPLICANT
- and -
CIVIL SERVICE ASSOCIATION OF WA INC, RESPONDENT

CORAM HIS HONOUR THE PRESIDENT P J SHARKEY
DELIVERED THURSDAY, 10 APRIL 2003
FILE NO/S. PRES 3 OF 2003
CITATION NO. 2003 WAIRC 08115
_________________________________________________________________________________________________________

Decision Declaration and Order – Breach of Rules
Appearances
Applicant Mr G McCorry, as agent
Respondent Mr D H Schapper (of Counsel), by leave
_________________________________________________________________________________________________________

Reasons for Decision

INTRODUCTION
1 This is an application brought by the above-named applicant against the respondent, the Civil Service Association of WA Inc

(hereinafter referred to as “the CSA”), pursuant to s.66 of the Industrial Relations Act 1979 (as amended) (hereinafter referred
to as “the Act”).

2 As amended, the complaint, in the application, was that the General Secretary and Assistant General Secretary of the CSA,
Ms Toni Walkington and Ms Joanne Gaines, had been invalidly appointed to the offices of General Secretary and Assistant
General Secretary, respectively, of the CSA, when there was no power in the CSA’s rules to do so, and, accordingly, that they
were not validly elected to or appointed to those offices; nor did they validly occupy those offices.
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3 It was conceded by both sides that the applicant, Mr Neville Jones, was, at all material times, a member of the CSA, and that
the CSA was, at all material times, an “organisation” as that term is defined in s.7 of the Act.

4 The Commission, constituted by the President, therefore, has and had jurisdiction, at all material times, to hear and determine
the matter on that basis.

THE FACTS AND THE BACKGROUND
5 The essential facts were not in dispute.
6 On 28 November 2001, Ms Toni Walkington and Ms Joanne Gaines were appointed to the offices of Branch Secretary and

Assistant Branch Secretary of the Western Australian Branch of a Federal organisation, the Community and Public Sector
Union (“the CPSU”), the branch having been said to be called the CPSU/SPSF Group (WA Branch). (That name does not
accord with the name of the Federal organisation as registered, I would note).

7 By that appointment, and by the operation of s.71 of the Act, and by certain provisions of the Federal Act, the Workplace
Relations Act 1996 (Cth) (hereinafter referred to as “the WR Act”), and its predecessor, the Industrial Relations Act 1988 (Cth),
and by virtue of an agreement under the WR Act and a certificate issued on 29 November 1993 by the Registrar of this
Commission, purportedly, under the Act (s.71(5)), they hold and have held offices in the CSA as General Secretary and
Assistant General Secretary, so it is alleged, since 28 November 2001.

8 The appointments were made correctly in accordance with the rules of the Federal CPSU, and this was not denied.
9 As a matter of fact, there were no elections conducted or appointments alleged to be made or purported to be made in

accordance with the rules of the CSA, whereby Ms Walkington and/or Ms Gaines were alleged to have been elected or
appointed to office in the CSA. The sole instrument of their achieving office was, as I understand it, the appointments which I
refer to in paragraph 6 of these reasons, which took effect, so it was submitted, by virtue of the operation of s.71 of the Act and
of the WR Act.

10 On 4 November 1993, in accordance with s.71 of the Act, the Full Bench of this Commission made the declarations sought to
be made under s.71(2) of the Act, namely that the rules of the “State organisation”, as defined (see s.71(1)), the CSA and its
Counterpart Federal Body (the State Public Services Federation (hereinafter referred to as “the SPSF”)), relating to the
qualifications for membership and prescribing that the offices which were to exist within the branch, were the same.

11 The branch concerned was, as defined in s.71(1), the Western Australian branch of an organisation of employees registered
under the Commonwealth Act which was then the Industrial Relations Act 1988 (Cth) (as amended), and was, in fact, the
Western Australian branch of the State Public Services Federation, then a federally registered organisation.

12 For completeness, I quote now, formal parts omitted, the terms of that order (see Re an application by the Civil Service
Association (1993) 73 WAIG 2931-2932 (FB)):-

“(1) (a) That the rules of The Civil Service Association of Western Australia Incorporated and its
Counterpart Federal Body, The State Public Services Federation, Western Australian Branch,
relating to qualifications of persons for membership be and are deemed to be the same, in
accordance with s.71(2) of the Industrial Relations Act 1979 (as amended) (“the Act”).

(b) That the rules of the Counterpart Federal Body prescribing the offices which shall exist in the same
be and are hereby deemed to be the same as the rules of the applicant herein, prescribing the offices
which exist in the applicant, in accordance with s.71(4) of the Act.

 (2) That leave be and is hereby granted to the applicant herein to delete that part of the application which sought
a certificate pursuant to s.71(5) of the Act.

 (3) That those parts of such application to the Full Bench relating to s.71(6) and s.71(7) of the Act be and are
hereby dismissed.”

13 On 22 November 1993, the Registrar of this Commission, purporting to act pursuant to s.71(5), issued a certificate in the
following terms, formal parts omitted (see exhibit 2) declaring:-

“(1) That the provisions of the Industrial Relations Act, 1979 relating to elections for office within a state
organisation do not, from 22 November, 1993, apply in relation to offices in “Civil Service Association of
Western Australia Incorporated;” and

 (2) That, from 22 November, 1993, the persons holding office in that “State Public Services Federation,
Western Australian Branch,” an organisation registered under the provisions of the “Industrial Relations
Act, 1988” shall, for all purposes, be the officers of “The Civil Service Association of Western Australia
Incorporated.”

14 (Whether the Registrar was entitled to issue the certificate, having regard to s.71(5)(a) of the Act and paragraph (3) of the
declaration of the Full Bench, is, at least, very doubtful. (I say that because there is no record of any application to amend the
CSA rules in accordance with s.71(5)(a) and (b), having been made or granted)).

15 That, of course, meant that persons elected to offices in the State branch of the SPSF became, by the fact that they held such
offices, officers of the CSA, without any election having to take place under the CSA rules. Officers in the CSA are required, I
should observe, to be elected every four years by secret postal ballot. This includes the General Secretary and Assistant
General Secretary (see rules 19, 20 and 22).

16 Before that, on 26 August 1993, and pursuant to s.202 of the Industrial Relations Act 1988, there was made and entered
pursuant to regulation 46 of the Australian Industrial Relations Commission Regulations 1988 on 4 October 1993 an
agreement between an “organisation” as defined in the WR Act (s.4(1)), namely the SPSF, and the respondent State registered
union, the CSA, whereby the two organisations agreed that the members of the CSA who were not eligible to be members of
the SPSF were eligible to become such members. The rights expressly conferred on such members included the right to vote in
all elections of the SPSF, to nominate and be nominated for office and to qualify for office in accordance with the provisions of
the SPSF rules (see exhibit 3).

17 On 1 July 1994, by order of Deputy President Williams of the Australian Industrial Relations Commission, the SPSF
amalgamated with another federally registered organisation, the Public Sector, Professional, Scientific Research, Technical,
Communications, Aviation and Broadcasting Union (PSU), which amalgamated organisation was registered as the Community
and Public Sector Union (the CPSU) (see exhibit 4).

18 On 1 July 1994, the same day, the SPSF was de-registered by the same order, as an organisation registered under the Industrial
Relations Act 1988 (see exhibit 4). It therefore ceased to exist, and the new amalgamated organisation, the CPSU, came into
existence.
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19 (It is to be noted that it is very significant in these proceedings that “de-registration” in relation to an organisation means the
cancellation of its registration (see s.234 of the WR Act) and see also the definition of “amalgamated organisation” in s.234).
“De-registered organisation” is also defined in s.234 of the WR Act “in relation to a completed amalgamation” to mean an
organisation that has been de-registered under Part IX, Division 7 of the WR Act. The WR Act clearly extinguishes a de-
registered organisation by effecting its cancellation. It follows that its branches, which are mere parts of the organisation, die
with it).

20 No s.71(5) certificate has issued in respect of any other Counterpart Federal Body than that issued in respect of the SPSF, and,
in particular, no such certificate has issued in respect of the CPSU, vis-à-vis the CSA.

THE CASE FOR THE APPLICANT
21 The case for the applicant was very clear. It was as follows.
22 The SPSF, which was the CSA’s Counterpart Federal Body, was de-registered by order of the Australian Commission on

1 July 1994 when the PSU remained registered by order and the amalgamated organisation, the CPSU, came into existence.
Thus, so the submission went, there being no Counterpart Federal Body to the CSA with the de-registration federally of the
SPSF, then there was no existing or valid agreement in the form of exhibit 3. Accordingly, the certificate issued under s.71(5)
of the Act had no force. Thus, there was nothing to authorise the appointment or election of the Branch Secretary and Assistant
Branch Secretary as General Secretary and Assistant General Secretary of the CSA. In other words, the election of those two
offices could only occur by and under the rules of the CSA. There had been no election under the CSA rules, and the General
Secretary and Assistant General Secretary had ipso facto been invalidly appointed contrary to the rules of the CSA, and ultra
vires those rules. Thus, so the submission went, at least as I understood it, the appointments were void ab initio.

23 As part of that argument, it was submitted that once the SPSF ceased to exist, there had to be a new s.71 application, and the
Full Bench had to be satisfied anew of the s.71 requirements referred to above about a new Counterpart Federal Body, the
CPSU, and this had not been done. Accordingly, there was no assistance to be derived from s.71(5) of the Act, or
s.71 generally.

24 Most significantly, of course, there has been no satisfaction expressed by the Full Bench in relation that the offices of the
CPSU and the CSA were the same, in accordance with s.71(1), (2), (3) and (4) of the Act.

THE CASE FOR THE RESPONDENT
25 For the respondent, the submission, condensed, was this.
26 The agreement under s.202 of the WR Act continued in force, by virtue of s.253TA and s.253U of the WR Act, and the

agreement which was in force enabled persons appointed or elected pursuant to the rules of the CPSU to, by the WR Act,
s.71 of the Act, and the certificate and/or the agreement (exhibits 3 and 5) become General Secretary and Assistant General
Secretary of the CSA. Put shortly, the agreement made under s.202 of the Federal legislation continued in force by virtue of
s.253TA of the WR Act.

27 As I understand the argument further, it was this. The Counterpart Federal Body, the SPSF, as defined in s.71(1) of the Act,
became a Counterpart Federal Body because this Commission decided that those conditions which it was required to decide
were fulfilled under s.71 had been fulfilled.

28 That having been decided by the Full Bench, the then Registrar issued a certificate pursuant to s.71(5) of the Act (see
exhibit 2). That certificate, as I understand the submission, is still valid, and, as I also understand the submission, enabled and
enables the appointment of Ms Walkington and Ms Gaines as Branch Secretary and Branch Assistant Secretary of the alleged
Counterpart Federal Body to validly, by their appointment under the CPSU rules, hold office as General Secretary and
Assistant General Secretary of the CSA, without appointment or election under the CSA rules.

29 It is not at all clear from the certificate that the conditions precedent referred to in s.71(5)(a) and (b) were complied with, in
that there seems to be no alteration of the CSA rules pursuant to s.71(5). However, the certificate, which was issued, has effect
according to its tenor, as s.71(5) prescribes.

ISSUES AND CONCLUSIONS
30 The CSA rules enable and require the offices of General Secretary and Assistant General Secretary, which are “offices” as

defined in s.7 of the Act, and which office holders are members of the Executive Committee and Council of the CSA (see
rules 12(a), 13 and 22), to be filled by election. No election took place. There were no rules cited to me which prescribe the
appointment of the Federal Branch Secretary and Assistant Branch Secretary as officers of the CSA. Indeed, there are none.
There was purported to be an appointment to the offices of General Secretary and Assistant General Secretary in the CSA, the
CPSU Branch Secretary and Assistant Branch Secretary, which, of course, is prima facie invalid in the face of the rules of the
CSA, unless by s.71(5) of the Act or s.202 and s.253TA or s.253U of the WR Act that is enabled to occur. The appointments
were properly and validly made under the Federal rules of the CPSU, but that is not the point in issue.

Amalgamation and Effect
31 The effect of cancellation of the SPSF which was effected by the registration of the CPSU was, inter alia, that it ceased to be

an “organisation” and a body corporate under the WR Act, but it does not cease to be an association. I have referred above to
s.234 of the WR Act, which so provides. Of course, it follows that if the SPSF is no longer an “organisation” under the WR Act,
as is the case and has been since 1 July 1994 when it was de-registered, that the SPSF is not an “organisation” as defined in
s.4(1) of the WR Act, because it is not “an organisation registered under this Act”. Thus, for the purposes of the WR Act, the
SPSF no longer exists, and has not existed since 1 July 1994 when it was de-registered.

32 It is, of course, axiomatic to observe that a branch of a Federal organisation exists in this State only because it is a branch of a
registered organisation under the WR Act. A branch cannot exist once the organisation of which it is a branch is de-registered
((ie) cancelled) as occurred in relation to the SPSF in this case, and because the organisation is no longer an “organisation” as
defined in the WR Act, s.4(1). Of course, a Counterpart Federal Body is not registered as an organisation in this State under the
Act.

33 The Federal organisation and its branches on the one hand, and the CSA as a State organisation on the other hand are separate
and distinct entities, and that it is not at all altered by the Federal legislation or by the operation of s.71 (see Moore v Doyle and
Others [1967] 15 FLR 59 at 120-124 and Re McJannet; ex parte Minister for Employment (Qld) [1995] 70 ALJR 93). A
branch merely identifies the members of the Federal organisation in a State (see Re McJannet; ex parte Minister for
Employment (Qld) (op cit) at page 111). The branch, at all times, remained part of the SPSF while that body existed and ceased
to exist with it (see Re McJannet; ex parte Minister for Employment (Qld) (op cit) at page 110).

34 Significantly, and this is more relevant to the question which arises later in these reasons about the existence of a Counterpart
Federal Body, there cannot be a Counterpart Federal Body as defined in s.71 of the Act, unless that body is the branch of an
organisation. If the “organisation” no longer exists, the branch no longer exists and the Counterpart Federal Body, as defined in
s.71(1) of the Act no longer exists (see s.71(1) and the definitions).
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35 What was clear, and what I am satisfied is the case, for the reasons expressed in the preceding paragraphs, is that the SPSF was
de-registered ((ie) cancelled) and ceased to exist as an “organisation” within the meaning of the WR Act before Ms Walkington
and Ms Gaines were appointed to office in the CPSU. The SPSF (WA Branch) was the Federal Counterpart Body and it ceased
to exist by virtue of the de-registration, (cancellation), and amalgamation order of the Federal Commission of 1 July 1994.
That was the effect of the de-registration and amalgamation order of 1 July 1994.

36 The applicant’s case is, inter alia, that an order for the “new” Federal body to become a Counterpart Federal Body, that body
being the CPSU, would be required to be made upon a fresh application under s.71 of the Act by the Full Bench. The Full
Bench has not done so, and, so the submission went, the rules of the CPSU cannot apply to officers appointed to the CSA or
effect their election or appointment to the CSA.

37 It is quite clear that unless the Counterpart Federal Body continues to exist, or that its successor is bound by its unequivocal
obligations and rights as a Counterpart Federal Body, then the rules of the CPSU do not apply and/or cannot be used to enable
its officers to become officers of the CSA without appointment or election in accordance with the CSA rules.

38 An “amalgamated organisation” is defined in relation to a completed amalgamation to mean (see s.234 of the WR Act):-
“amalgamated organisation, in relation to a completed amalgamation, means the organisation of which members of
the de-registered organisations have become members under paragraph 253Q(3)(d);”

39 S.253Q(3)(d) of the WR Act prescribes that on the amalgamation day, that is the day in relation to a completed amalgamation,
which is the day fixed under s.253Q(2) in relation to the amalgamation, that persons who immediately before that day, were
members of a proposed de-registering organisation become, by force of this section and without payment of entrance fee,
members of the proposed amalgamated organisation. On that day, too, as a matter of interest, any proposed alteration of the
rules of an existing organisation concerned in the amalgamation takes effect (see s.253Q(3)(b)). That means that SPSF
members became, on 1 July 1994, members of the CPSU.

40 S.253R of the WR Act prescribes that, for all purposes, and in all proceedings, an asset or liability of a de-registered
organisation existing immediately before the amalgamation day is taken to have become an asset or liability of the
amalgamated organisation on that day. (The amalgamated organisation is and was, of course, the PSU re-named the CPSU).

41 By virtue of s.253TA(1) of the WR Act, unless the scheme of a proposed amalgamation otherwise provides, an agreement in
force under s.202 to which a de-registered organisation was a party continues in force on and from the amalgamation day
(namely, in this case, 1 July 1994), as if references in the agreement to the de-registered organisation were references to the
amalgamated organisation. (That is references to the SPSF in the s.202 agreement, exhibit 3, become references to the CPSU).

42 S.202 of the WR Act prescribes that the rules of an organisation of employees may authorise the organisation to enter into
agreements in the prescribed form with State unions to the effect that members of the State union concerned who are ineligible
State members may become members of the organisation under the agreement. That is, of course, what happened here by
virtue of the agreement of 26 August 1993 (exhibit 3).

43 “Ineligible State members” in relation to an organisation, means the members of a State union, who under the eligibility rules
of the organisation are not eligible to be members of the Federal organisation (see s.202(13) of the WR Act).

44 The CSA is clearly a “State union” as that term is defined in s.202(13).
45 I also refer to s.234 of the WR Act where the words “instrument” and “instrument to which this Division applies” are defined,

respectively, as follows:-
““instrument” means an instrument of any kind, and includes—
(a) any contract, deed, undertaking or agreement; and
(b) any mandate, instruction, notice, authority or order; and
(c) any lease, licence, transfer, conveyance or other assurance; and
(d) any guarantee, bond, power or (sic) attorney, bill of lading, negotiable instrument or order for the payment

of money; and
(e) any mortgage, charge, lien or security;
whether express or implied and whether made or given orally or in writing;
“instrument to which this Division applies”, in relation to a completed amalgamation, means an instrument—
(a) to which a de-registered organisation is a party; or
(b) that was given to, by or in favour of a de-registered organisation; or
(c) in which a reference is made to a de-registered organisation; or
(d) under which any money is or may become payable, or any other property is to be, or may become liable to

be, transferred, conveyed or assigned, to or by a de-registered organisation;”
46 There is in the WR Act no relevant definition of “agreement”.
The “Agreement” and “Instrument”
47 The submission for the respondent is that the agreement, exhibit 3, continues and continued after the amalgamation day and

binds the CPSU because the “agreement” is an “instrument” as defined.
48 I was in that context referred to the unreported case of Re Application for an Inquiry Relating to an Election in the Community

& Public Sector Union, Western Australian Branch - SPSF Group; Forbes and Another v CPSU, Western Australian Branch
SPSF Group [1998] 1210 FCA (8 September 1998) per Carr J (FC of Australia). His Honour held that the whole purpose of
s.202 was to enable agreements to come into force to enable members of a State union, the CSA in that case, who were
ineligible for membership of the SPSF to become members of the SPSF. Thus, by reading s.202(1) with the definitions in
s.202(13), this state of affairs occurred. His Honour said at page 14 of his reasons for judgment:-

“The applicants contended that each of these deeming notices was misleading in stating that the Civil Service
Association/State Public Service Federation had formally merged with the Public Sector Unions federally and
further stating that the Branch Council of the CPSU and the CSA Council had effectively become one and the same
body. In my view, those statements were not relevantly misleading. It will be recalled that on 1 July 1994 all SPSF
members became members of what had previously been the PSU but which on that date was renamed the
Community and Public Sector Union - SPSF Group. The SPSF was de-registered with effect from the same date. To
describe that process as a merger is not, in my opinion, relevantly misleading in the context of urging CSA
members to join the CPSU. Likewise, it will be recalled that on 4 October 1993 an agreement between the CSA and
the SPSF WA Branch was approved under s 202 of the Industrial Relations Act 1988 (Cth) and s 7l of the Industrial
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Relations Act 1979 (WA). The terms of that agreement provided, among other things; that those persons elected as
branch officers of the SPSF WA Branch would hold the corresponding offices in the CSA. It would appear that
even after 1 July 1994 (when the SPSF was de-registered) the composition of the Branch Council of the CPSU and
that of the CSA was substantially identical. In those circumstances, I do not consider that it was misleading to
describe those councils as having “effectively become one and the same body”. Once again, the applicants objected
that the above notices were in breach of Rule 6A(D)(c) in not advising the recipients that if a written objection to
the Secretary was received within one month of the letter then no application on his/her behalf would be made. For
the reasons which I have given above in relation to an identical objection to the letter of 14 April 1994, I reject this
submission. The same applies to the applicant’s submissions that there was no evidence that such applications for
membership were received and accepted by the CPSU Branch as a result of these two deeming notices. I refer again
to my reasons above in relation to the 14 April 1994 letter.”

49 In my opinion, the agreement under s.202 continues in force because s.253TA of the WR Act clearly provides that such an
agreement binds the amalgamated organisation, that is the Federal amalgamated organisation, as if it bound the de-registered
organisation. Thus, the agreement would bind the CPSU because it bound the SPSF. It is expressly prescribed to continue in
force by that provision. Further, references in it to the de-registered organisation, the SPSF, are specifically declared to be
references to the amalgamated organisation.

50 It is, in my opinion, quite clear that that agreement, exhibit 3, is an “instrument” as defined in s.234 of the WR Act, because an
“instrument”, as defined, includes an “agreement”, and this was an agreement which was made by the authority conferred by
the WR Act.

51 Since the agreement was an instrument, it continues in full force and effect as if reference in it to a de-registered organisation
were a reference to the amalgamated organisation ((ie) the reference in it to the SPSF was a reference to the CPSU) (see
s.253U of the WR Act). It is quite clear, therefore, that exhibit 3 would bind the CSA and the CPSU by virtue of s.253TA
and/or s.253U of the WR Act, but subject to what I say hereinafter.

52 Having said that, however, insofar as the agreement is an agreement for the purposes of s.202 of the WR Act, which it clearly
is, the Registrar of the Australian Industrial Relations Commission is mandatorily required to enter in the register of that
Commission particulars of the effect of the amalgamation on the agreement. Arguably, then, if that were not performed, and
there is no evidence that it was, the agreement (exhibit 3) may not have any statutory effect, and could not be said to have
given that s.253U of the WR Act could not cure that defect. On a fair reading of it, s.253U would not purport to. Having said
that, the agreement in its terms provides no basis or authority or means for officers appointed or elected to office in the SPSF
or the CPSU to, by virtue of holding those offices, become officers in the CSA. That simply cannot occur.

53 There is also no provision in the agreement (exhibit 3) that persons elected to the CPSU are ipso facto thereby to be deemed to
be elected or appointed to office in the CSA.

54 I say that, notwithstanding s.6(g) of the Act, which cannot be of assistance because of the effect of the WR Act. S.6(g) reads as
follows:-

“The principal objects of this Act are—
…
(g) to encourage persons, organizations and authorities involved in, or performing functions with respect to, the

conduct of industrial relations under the laws of the State to communicate, consult and co-operate with
persons, organizations and authorities involved in, or performing functions with respect to, the conduct or
regulation of industrial relations under the laws of the Commonwealth.”

55 The agreement between the SPSF and the CSA (exhibit 3) does no more in its terms than to render eligible for membership
and, inter alia, office in the SPSF, members of the CSA who are otherwise under the eligibility rules of the SPSF not eligible
for membership or office in that organisation.

56 It is not at all altered by the fact that that agreement might remain in force by virtue of s.253TA or s.253U of the WR Act, and
might bind the CPSU and the CSA by the operation of s.234 and s.253TA of the WR Act, as it is clear that it does.

57 It is quite clear, too, that exhibit 3 binds the CSA and the CPSU pursuant to s.253TA of the WR Act.
58 That agreement enabled members of the CSA to qualify for office, who could not otherwise qualify for membership or for

office in accordance with the rules of the SPSF. I should add that membership of the SPSF does not disqualify a member from
nomination for election or election to office in the CSA by specific provision in rule 6, the eligibility rule of the CSA, it is to be
noted. There is nothing in the agreement which enables in its terms persons appointed or elected to office in the CPSU or the
SPSF to ipso facto hold office in the CSA.

Is there any Counterpart Federal Body?
59 The fact that the CPSU is federally an amalgamating body and successor to the SPSF does not at all mean that it is the

Counterpart Federal Body of the CSA.
60 “Branch” is defined in s.71(1) as follows:-

““Branch” means the Western Australian Branch of an organisation of employees registered under the
Commonwealth Act;”

61 “Commonwealth Act” is defined in s.7(1) to mean:-
““Commonwealth Act” means the Workplace Relations Act 1996 of the Commonwealth;”

62 “Counterpart Federal Body” is defined in s.71(1) as follows:-
““Counterpart Federal Body”, in relation to a State organization, means a Branch the rules of which — 
(a) relating to the qualifications of persons for membership; and
(b) prescribing the offices which shall exist within the Branch,
are, or, in accordance with this section, are deemed to be, the same as the rules of the State organization relating to
the corresponding subject matter; and”

(I note that a Counterpart Federal Body is and must be by definition the Western Australian Branch of an organisation
registered as such under the Commonwealth Act. Of course, an organisation is not an organisation as defined unless it is
registered under the WR Act (see s.4(1)).

63 S.6(e) and (f) of the Act support the view which I now take.
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64 I was referred to the reasons for judgment of Carr J, which I have quoted above. His Honour found that there was effectively a
merger of the CSA and the SPSF because of the operation of the agreement (exhibit 3) under s.202 of the WR Act, and by
virtue of s.71 of the Act. However, that could only be restricted in its effect to s.71 and the terms of s.202 of the WR Act.

65 The SPSF in relation to which that determination was made under s.71 of the Act by the Full Bench has been de-registered and
no longer exists as an organisation under the Federal Act. That much is clear from the relevant provisions of the WR Act.

66 In my opinion, the terms of s.71 require that, before s.71 can take effect, the Full Bench must, inter alia, determine that the
Western Australian branch of an organisation of employees registered under the Commonwealth Act is a branch, the rules of
which:-

“(a) relating to the qualifications of persons for membership; and
 (b) prescribing the offices which shall exist within the Branch,
are, or, in accordance with this section, are deemed to be, the same as the rules of the State organization relating to
the corresponding subject matter; and”

67 The s.71 certificate issued in respect of the SPSF, a Counterpart Federal Body whose rules the Full Bench has considered.
There may now be in existence a branch of a new amalgamated organisation. What its rules are I do not know. What offices
are prescribed to exist by those rules I do not know either, since the rules were not before me. What the qualifications for
membership are are also not clear because the rules are not before me. Whether they are the same as the SPSF is not known.
What, of course, that establishes, is the necessity for the CSA to make an application afresh under s.71 of the Act and to
establish to the Full Bench what s.71 requires. The necessity for such a view is borne out by the fact that an amalgamation
under the WR Act which takes place under Part IX Division 7 of the WR Act may involve an amalgamation which in itself
involves the extension of eligibility rules (see s.253A of the WR Act).

68 Of course, by contrast, there may be a different eligibility rule for the CPSU than that which was a rule of the SPSF when the
Full Bench determination as to a Counterpart Federal Body was made. The same may apply to the offices in the CPSU. Under
s.72 of the Act, no amalgamation can take place where there is such an extension of eligibility (see s.72(1)).

69 In this case it has not been made known to me whether the amalgamation which occurred extended the eligibility rules of the
bodies which were replaced by the amalgamated body. If, of course, the rules were extended the situation would be quite
different from that which obtained when the Full Bench decided the matter.

70 I now repeat what I said in preceding paragraphs.
71 The SPSF was cancelled by de-registration and has not been an “organisation” under the WR Act since 1 July 1994. Thus, since

the SPSF is not and has not been an organisation since then, and is cancelled, there is no Western Australian branch and no
Counterpart Federal Body and there has not been one since 1 July 1994.

72 The Registrar’s certificate (exhibit 5) under s.71(5) of the Act has expired because there is no Counterpart Federal Body in
existence to which it applies. On the other hand, if it has not expired it is a nullity since there is no Counterpart Federal Body to
which it might apply.

73 Thus, there is no mechanism provided by the certificate (or the agreement, exhibit 3, for that matter), which dispenses with the
requirement that the CSA hold elections to fill offices within that organisation, and there is no mechanism by which offices
elected or appointed in the CPSU in accordance with its rules can by that mere appointment or election hold office in the CSA.
The CSA must fill offices by election or otherwise in accordance with its own rules. That has been the case since 1 July 1994,
for those reasons.

74 I agree with the submission, and find, as a matter of law, that once the SPSF was extinguished and ceased to exist by virtue of
its de-registration and the new amalgamating organisation, the CPSU, was amalgamated, there was required to be made by the
CSA an application under s.71 of the Act for any branch in this State of the CPSU to be declared to be the CSA’s Counterpart
Federal Body after the Full Bench had been satisfied of those matters of which it was required to be satisfied under s.71.

75 It is, of course, quite clear that the Registrar’s certificate (exhibit 5) cannot outlive the life of the SPSF which no longer exists
as an organisation.

76 Further, in my opinion, without a successful application for alteration of the rules of the CSA having been made in accordance
with s.71(6) and (7) of the Act, it is doubtful that any certificate by the Registrar can or could have validly issued under s.71(5)
in favour of the CSA and the SPSF. Without argument, I put that proposition no higher for the present.

77 It follows that the following is the case, and, for those reasons, I find that:-
a) The SPSF was the Counterpart Federal Body of the CSA.
b) The CPSU is not.
c) The SPSF has been de-registered ((ie) its registration under the WR Act is cancelled). It is no longer an organisation.

Thus, there is no branch as defined in s.71 of the Act, and no Counterpart Federal Body the subject of the determination
and certificates which issued.

d) The SPSF and its branches have not existed since 1 July 1994, the date of the de-registration of the SPSF, and there is
nothing in the Federal Act which enables the CPSU to take its place as a Counterpart Federal Body of the CSA. There is
no such provision either in the Act.

e) There is nothing in the s.202 agreement (exhibit 3) which enables persons who hold office in the CPSU to thereby and
ipso facto hold office in the CSA.

f) There is nothing in the CSA rules, even if that were possible, to enable that to occur.
g) An appointment or election to office in the CPSU could not and cannot enable the office holders to hold office thereby

in the CSA.
h) The certificate (exhibit 5), even if it were valid ab initio, which is doubtful, can only apply to the SPSF, and could not

outlive it. Therefore, and, in fact, there is nothing in either act to constitute the CPSU, the Counterpart Federal Body of
the CSA, currently, or at the time Ms Walkington and Ms Gaines were appointed. Thus, they could not be rendered
office holders of the CSA merely because they became, however properly, officers of the CPSU.

i) The s.71 certificate issued by the Registrar on 22 November 1993 ceased to have an effect on and from the date of de-
registration and cancellation of the SPSF, namely 1 July 1994.

j) The only means by which a person can attain office in the CSA is by appointment or election under its rules (see
rules 19, 20 and 22), and that has been the only means since 1 July 1994.
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k) There is no evidence that any person has been appointed or elected its General Secretary or Assistant General Secretary,
and certainly no evidence that Ms Walkington and Ms Gaines have been. In fact, it was conceded that they have not
been.

l) The CSA has failed to comply with its rules in permitting Ms Walkington and Ms Gaines to hold office as General
Secretary and Assistant General Secretary without appointment or election in accordance with the rules of the CSA,
since 28 November 2001.

m) The authority cited on behalf of the respondent cannot assist in the face of these findings.
Jurisdiction
78 It was submitted on behalf of the CSA, too, that the Commission, constituted by the President, had no jurisdiction to consider

the effect of the WR Act and the s.202 agreement. I do not accept that submission. I am not purporting to deal with the
agreement under the WR Act, and the status of the SPSF and CPSU for the purposes of the WR Act. I am required to exercise
clear jurisdiction conferred on me by s.66(2) of the Act to determine whether the rules of the CSA have been observed or not
observed, and particularly whether persons are officers of the CSA pursuant to its rules or by the operation of any law. That is
what I am required to do.

79 In determining whether there is a breach of the rules or an act ultra vires the rules, I am clearly required to consider matters of
law argued in support of the proposition that the rules have not been breached, that no-one has acted ultra vires them, and/or
that they have been observed. Put another way, the President is being asked to make orders or give directions relating to the
rules of the organisation, their observance or non-observance or the manner of their observance either generally or in the
particular case as he considers appropriate (see s.66(2) of the Act).

80 For all of those reasons, acting within jurisdiction, I determine that the appointments to the offices of WA Branch Secretary
and WA Branch Assistant Secretary of the CPSU, of Ms Walkington and Ms Gaines, could not constitute or serve as valid
elections or appointments to the offices of General Secretary and Assistant General Secretary in accordance with the rules of
the CSA, and that they therefore have not, since 28 November 2001, validly occupied those offices.

81 I have considered all of the evidence and submissions.
82 I am not making all of the declarations sought by the applicant because in some cases they are not consistent with my powers

under s.66 of the Act and might more properly be made under s.71 where the President has no jurisdiction, and, further, some
are so general that they are not appropriately to be made in relation to the facts of this case.

83 I will therefore, having been satisfied, and having so found, declare as follows:-
a) That Ms Walkington and Ms Gaines were not validly appointed or elected nor did they validly hold office in the

respondent at any time since 28 November 2001 as General Secretary and Assistant General Secretary respectively of
the respondent.

b) That any purported appointment or election of them to such offices was contrary to and/or in breach of and/or ultra vires
the rules of the CSA, and particularly rules 19, 20 and 22.

c) That any such appointment be and is hereby declared void.
d) That the said offices have been vacant since 28 November 2001.
e) I also propose to make an order that the said respondent do all things necessary and take all necessary steps forthwith to

ensure that the said offices of General Secretary and Assistant General Secretary are filled in accordance with the rules
of the said CSA or that Ms Walkington and Ms Gaines continue to hold office until the current CSA election for offices
is completed. However, I will not make any such order until I hear from the parties about it. The matter will be re-listed
for that purpose.

84 I will order accordingly and a minute of proposed order will issue to that effect.
Order accordingly

_________

2003 WAIRC 08153
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES NEVILLE JONES, APPLICANT
- and -
CIVIL SERVICE ASSOCIATION OF WA INC, RESPONDENT

CORAM HIS HONOUR THE PRESIDENT P J SHARKEY
DELIVERED WEDNESDAY, 16 APRIL 2003
FILE NO/S. PRES 3 OF 2003
CITATION NO. 2003 WAIRC 08153
_________________________________________________________________________________________________________

Decision Orders
Appearances
Applicant Mr G McCorry, as agent
Respondent Mr D H Schapper (of Counsel), by leave
_________________________________________________________________________________________________________

Supplementary Reasons for Decision
1 This matter came on for further hearing and a part speaking to the minutes concerning, inter alia, a question posed by me in

paragraph 83 of the reasons for decision herein, delivered by me on 10 April 2003. I should observe that the words “the
current” which appear in those reasons for decision in the third last line should be replaced by the word “a” since it is
erroneous to observe that there is a current CSA election.

2 What I said in paragraph 83(e) was as follows:-
“I also propose to make an order that the said respondent do all things necessary and take all necessary steps
forthwith to ensure that the said offices of General Secretary and Assistant General Secretary are filled in
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accordance with the rules of the said CSA or that Ms Walkington and Ms Gaines continue to hold office until the
current CSA election for offices is completed. However, I will not make any such order until I hear from the parties
about it. The matter will be re-listed for that purpose.”

3 I therefore sat to hear submissions as to what order I should make arising out of paragraph 83(e) of my reasons, and to hear
submissions on the remainder of the minute. I should say that I refer hereinafter to the Industrial Relations Act 1979 (as
amended, as, the Act).

4 The crux of the matter is of course that Ms Toni Walkington and Ms Joanne Gaines, as I have found, do not hold, and have not
held office in the Civil Service Association of Western Australia Incorporated, (hereinafter referred to the “CSA”), since
28 November 2001, although they have purported to occupy those offices. They were not validly appointed or elected to those
offices. They were certainly not appointed or elected pursuant to the rules of the respondent.

5 There has been no CSA election to fill the offices in the CSA since 1993/4.
6 The persons elected to office in a federal organisation, the Community and Public Sector Union State Branch (the CPSU/SPSF

Group WA Branch, hereafter called the “CPSU Branch”), as I have found, purported to hold those offices by virtue of their
election to office in the CPSU. The offices have therefore, as I have found, have been vacant since 28 November 2001.

7 For the applicant, it was submitted that persons who were elected to an office in the respondent before 22 November 1993 or to
an office in the counterpart federal body, the State Public Services Federation (hereinafter referred to as the “SPSF”), before
1 July 1994, and have not resigned from that office, or become ineligible from it, still hold that office as at today’s date.

8 It was submitted that this follows from the respondent’s rules, which provide that office holders hold office from the day next
following the annual general meeting in the year of the next election. Accordingly, there not having been any elections since
1993, the persons then holding office by election in the CSA, still hold office, but subject to their eligibility to retain office (see
rules 12(f)(ii) , 14(a), 15(a) and 16(a)).

9 By “office”, is meant for the purposes of this case and these submissions, all offices constituting the Council.
10 Thus, it was submitted for the applicant that orders should be made that persons elected before 22 November 1993 to the CSA

or to the CSU prior to 1 July 1994, be identified and ordered to do all things necessary and to take all necessary steps to ensure
that elections are called for all offices in the respondents as soon as practicable.

11 There was a further and incidental submission that, if that could not be achieved, there should be an administrator appointed to
administer the CSA.

12 For the applicant, there was express opposition to Ms Walkington and Ms Gaines being permitted to continue in the positions
of General Secretary and Assistant General Secretary of the CSA until CSA elections are held or a s.71 application naming the
CPSU as a counterpart federal body is made and is completed.

13 I should add that I was informed from the bar table that such an application had been made today.
14 S.61 of the Act prescribes and as it is well known, requires not only that an organisation and its members are subject, inter alia,

to the jurisdiction of the Commission and to this Act (my emphasis), but subject to the Act, all members are bound by the rules
of the CSA during the continuance of their membership.

15 Because of that section and s.56(1)(e) it follows in this case that no person can hold office when elected to office within the
organisation, the CSA, for a period exceeding four years. (See s.56(1)(e)). (The rules must so provide. If they do not they are,
ipso facto, unlawful and disallowable under s.66 (see s.66(2)(a))). In any event, the rules of the CSA provide that the principal
officers shall be elected for four years only and all other members of the Council and proxy councillors, for two years only.
(See rules 12(b)(ii), 13(a), 14, 15, 16, 17 and 20). Thus, officeholders of the CSA elected before 1993 all cease to hold office
four or two years after their election.

16 The submission that they still hold office subject to eligibility is entirely misconceived for those reasons. In any event, the
orders sought as a result are so entirely impracticable that they could not be made without obvious detriment to the CSA and
the whole of its membership.

17 As to appointing an administrator, providing such a power exists which I am not persuaded is the case, I would not appoint an
administrator because I would rather rely on the structure available within the CSA itself, such an approach being more
consistent with the object prescribed in s.6(f) of the Act.

18 It was submitted for the respondent that the minute of proposed order should be amended by amending paragraph one and
deleting paragraphs two and three. In my opinion, the minutes of proposed order reflects the reasons for decision. In particular,
it reflects the findings that there was no, or no valid appointment or election of Ms Gaines and Ms Walkington to the offices of
General Secretary and Secretary of the CSA pursuant to the rules of the CSA or at all.

19 I would not amend the order to issue therefore.
20 Next, it was submitted for the respondent CSA that Ms Walkington and Ms Gaines should be appointed by my order to

continue to hold office as General Secretary and Assistant Secretary for the period that they hold corresponding offices in the
Community and Public Sector Union for all the purposes of the rules of the respondent, and pending the obtaining of a
s.71 certificate or until a state election for those offices is completed. Practically put, the submission was that they continue to
hold those offices until the application s.71 of the Act referred to above was heard and determined.

21 If that application failed, then, so the submission went, an election for office in the CSA would be required to be held, and as I
understood the submission, would be held. Such a course actually is required to be taken now, but subject to what I say
hereinafter.

22 In substance, it was submitted that there was a precedent in the orders made by the Commission in Game and AEEFEU and
Another (1995) 75 WAIG 2512 (P), and, that, to require another election, when there was currently a CPSU election in
progress, would cause expense, disruption, trouble and uncertainty. It was also submitted that there had to be government of
the CSA because service to the members and the business of the CSA must still be given and go on; this so the submission
went required administration; and, further it was consistent with what had occurred by way of the holding of office over the
years, (ie) that persons elected to the CPSU did hold office in the CSA. In any event, so the submission went, they would hold
office only until the CPSU elections were completed.

23 That, of course, was the manner in which this was done over the years.
24 One major submission against this course was that this was prolonging something which the Commission had found to be

invalid and therefore unlawful.
25 I voiced some concern to Mr Schapper (of Counsel) for the appellant, insofar as it was relevant to do so, that, making such an

order subject to the hearing and determination of an application pursuant to s.71 of the Act to the Full Bench, might pre-empt a
decision whether a s.71 application should be made or elections should be held within the CSA, when they had not been held
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for about two years, being made by the proper body and the most democratic body, namely a Special General Meeting of the
members.

26 I put it to Mr Schapper on the basis that this matter affected members of the Council, or some of them, and it might be better
decided by a Special General Meeting subject to such a factor being relevant to my consideration in this matter.

27 Mr Schapper submitted that such a decision was generally made by Executives or Councils and made other assertions from the
bar table about the conduct of general meetings to which I also attach no weight. He also submitted that the interests of the
CSA and the membership required these orders to be made.

28 It is necessary to consider the relevant objects of the Act and in particular s.6(f) and (g).
29 S.6(f) provides:-

“to encourage the democratic control of organizations so registered and the full participation by members of such an
organization in the affairs of the organization;”

S.6(g) provides:-
“to encourage persons, organizations and authorities involved in, or performing functions with respect to, the
conduct of industrial relations under the laws of the State to communicate, consult and co-operate with persons,
organizations and authorities involved in, or performing functions with respect to, the conduct or regulation of
industrial relations under the laws of the Commonwealth.”

30 It is also necessary to consider the interests of Ms Walkington, Ms Gaines, Mr Jones, but primarily the CSA as a registered
organisation and primarily also its members.

31 First, to order the position to be filled temporarily by Ms Walkington and Ms Gaines would maintain the status quo. Next, it
was not submitted by anyone that there were any other officers who should occupy these offices by my order, or otherwise. It
was certainly not so submitted on behalf of the applicant save and except, as I have already observed, that those persons who
held office in 1993 should retain office as General Secretary and Assistant Secretary.

32 To make the order sought by the respondent would be to continue the situation whereby the holders of office in the CPSU WA
Branch who by that fact, held office in the CSA for ten years as if the CPSU WA Branch were a counterpart federal body,
because of the belief that it was the counterpart federal body of the respondent CSA. Certainly nobody on the evidence thought
otherwise, nor was it suggested that anyone did.

33 In favour of that submission too, is the fact that there is currently an election for office in the CPSU occurring and the order is
sought to extend the occupation of the offices of General Secretary and Assistant Secretary until that election is completed.
The terms of the order sought by the respondent are that Ms Walkington and Ms Gaines be ordered to occupy the offices which
they currently occupy until the completion of the CPSU elections. Presumably then, if they are re-elected, it is intended that
they will continue to retain those offices in the CSA pursuant to the order sought.

34 Next, it might be said that such an order which permits a s.71 application to be made without the decision of the members by
referendum, or by a Special Council Meeting, when there has been no election in the CSA for about ten years, is not furthering
democratic participation in the organisation in accordance with s.6(f).

35 Against that, it might be said that s.6(g) is furthered by such an order.
36 It is also relevant that the CSA has erroneously and contrary to its own rules, enabled persons appointed to office in the CPSU

Branch to occupy, by that election, invalidly, office in the CSA, and that no election has been held for ten years.
37 It is not unlikely, given the current disputes within the government of the CSA, that if the orders sought were not made that this

would lead to further disputes and disputation which can be resolved by the current CPSU election, given that that has been the
course taken for “elections” in the CSA for some years and the two organisations have operated to a large extent as one de
facto organisation. Certainly, it would appear that there is at least de facto dual membership of the organisations by most
members. Holding further CSA elections would be an added expense and a duplication which would be cured if the alleged
current application under s.71 of the Act were successful, and I emphasise if it were successful. If it were not successful of
course, obviously, a CSA election would have to be held as soon as possible after a determination that the s.71 application was
unsuccessful, or if the issue of a s.71 certificate had no retroactive effect.

38 I would also add that making an order to advance s.6(g) cannot take precedence over the advancement of s.6(f) in the context
of this case and of a state organisation, the CSA.

39 It is a further factor that, to a large extent, distinguishable, Game and AEEFEU and Another (op cit) is distinguishable in that
that was a case where elections were in progress and were interrupted by order because a s.71 application was being made.
However, there was no opposition to such a course, even after it was made known to the members by order that this was
occurring. Further, and significantly, there was no breach of the respondent organisation’s rules, as a background to the matter,
unlike this case where such a breach had in fact occurred over a period of ten years, albeit unknowingly. Further too, in that
case, there was no evidence of any dispute within the governing body of the AEEFEU, which is quite dissimilar to this case.

40 On balance, however, I am of the opinion that temporarily, the interests of the CSA and its membership will be best served by
preserving the status-quo for a finite period to enable the s.71 application to be made, and to provide a continuity of
administration, and because what has occurred de facto has occurred without protest over a period of ten years. There is also
the opportunity to avoid extra cost and disruption if such an order is made. I shall make such an order on strict terms. I am
most concerned that the members of the organisation should be made aware of what is going on, particularly since no elections
have been held in the CSA since 1993. That means that a time limit will be imposed, which is not referable to the completion
of the s.71 application, which requires to be expedited, and which will ensure that it be expedited, at least insofar as the CSA
can achieve it.

41 Further, I will order that this order be forwarded in copy form by email to all work sites and be placed in a prominent place in
all workplaces and to be placed on the website of the CSA to be viewed by members forthwith, and to be subject to proof
provided to the Commission that this has occurred.

42 Further, if it is necessary to hold an election in the CSA because there is no counterpart federal body to be used as a vehicle for
appointment or election to office in the CSA by that very fact, then that election should be held as soon as possible.

43 However, generally speaking, I will make the order sought.
44 It was submitted that I have no jurisdiction or power to make the order sought, by the applicant. It is quite clear, however, that

this is an order relating to the rules and to their observance, their non-observance and the manner of their observance within
s.66(2) of the Act and can be made also under s.66(4).
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POWER TO INSTRUCT SOLICITORS AND COUNSEL
45 At the commencement of the hearing on 15 April 2003, Mr McCorry, the agent for the respondent, submitted that Ilberys, the

solicitors for the respondent and Mr Schapper for the respondent were not validly instructed to act because Ms Walkington and
Ms Gaines were not validly members of the Executive or Council which instructed them in April 2002 to act.

46 There was no evidence on which I could rely that the instruction to do things to act in matters that seem to have been given
some time ago had been withdrawn, nor was there evidence of the manner in which they were authorised. I was therefore not
of the view that those submissions were made out for those reasons. In any event, since the objection was really an allegation
that council in appointing them, had not complied with rules, and that any resolution of the council was void, I was not minded
to decide that matter at this late stage without a proper application, particulars of the same and evidence. If all of that were
wrong, then I would have directed the solicitors and counsel to continue to represent the CSA and validated their authority to
do so for the purpose of completing these important proceedings which were almost complete. (See s.66 of the Act).

ORDERS AND DIRECTIONS
47 In addition to paragraphs (1), (2), (3) and (4) of the minutes issued on 10 April 2003, I will issue a fresh minute of proposed

orders containing all the orders and directions including the undermentioned orders and directions:-
a. That Toni Beverley Walkington and Joanne Margaret Gaines hold the offices of General Secretary and

Assistant Secretary of the above-named respondent organisation for all the purposes of its rules for as long
as they hold the corresponding offices in the Community and Public Sector Union, pending the obtaining of
a s.71 certificate by the respondent in relation to the said Community and Public Sector Union WA Branch,
as counterpart federal body, or until a state election for those offices is held, or until further order.

b. That not withstanding the terms of paragraph (a) hereof, this order will expire and cease to operate on
17 July 2003, unless it is renewed.

c. That the operation of this order may be extended upon application made in writing, before its expiry.
d. That this matter may be listed by the Commission again at any time of its own motion by notice of hearing to

the parties.
e. That the respondent do place a copy of this order in a prominent position in all of the CSA workplaces, on

noticeboards and/or in other prominent positions, and upon its website, and by communicating the same to
all workplace delegates by email, within fourteen days of the date hereof.

f. That a statutory declaration stating that order (5) hereof was complied with and how it was complied with
shall be filed and served within twenty one days of the date hereof.

g. That in the event that (5) and (6) hereof have not been complied with then this order shall lapse immediately,
and be of no further effect.

h. That there be otherwise liberty to apply in respect of the terms hereof.
48 I will issue a minute to reflect the terms of this order. If the parties do not advise my Associate that they wish to speak to the

minutes of this order before twelve noon on 17 April 2002, they will be deemed to have waived their rights under s.35 of the
Act and an order will issue in terms of the minute.

Order accordingly
_________

2003 WAIRC 07880
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES NEVILLE JONES, APPLICANT
- and -
CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED,
RESPONDENT

CORAM HIS HONOUR THE PRESIDENT P J SHARKEY
DELIVERED THURSDAY, 6 MARCH 2003
FILE NO/S. PRES 3 OF 2003
CITATION NO. 2003 WAIRC 07880
_________________________________________________________________________________________________________

Decision Application adjourned
Appearances
Applicant Mr G McCorry, as agent
Respondent Mr P Harris (of Counsel), by leave
_________________________________________________________________________________________________________

Orders and Directions
This matter having come on for a directions hearing and an application for interim orders before me on the 6th day of March 2003,
and having heard Mr G McCorry, as agent, on behalf of the applicant and having heard Mr P Harris (of Counsel), on behalf of the
respondent and having made such orders and given such directions as are necessary or expedient for the expeditious and just
hearing and determination of this matter, and the parties herein having waived their rights pursuant to s35 of the Industrial
Relations Act 1979 (as amended), it is this day, the 6th day of March 2003, ordered and directed as follows:-

(1) THAT the application herein be and is hereby adjourned for hearing and determination to 10.00am on
Wednesday, the 26th day of March and Thursday, the 27th day of March 2003.

(2) THAT the application for interim orders herein be and is hereby adjourned sine die.
(3) THAT each party do provide discovery and inspection of all documents relevant to this application to the other

party within 7 days of the date of this order.
(Sgd.) P. J. SHARKEY,

[L.S.] President.
_________
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2003 WAIRC 08177
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES NEVILLE JONES, APPLICANT
- and -
CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED,
RESPONDENT

CORAM HIS HONOUR THE PRESIDENT P J SHARKEY
DELIVERED WEDNESDAY, 16 APRIL 2003
FILE NO/S. PRES 3 OF 2003
CITATION NO. 2003 WAIRC 08177
_________________________________________________________________________________________________________

Decision Orders
Appearances
Applicant Mr G McCorry, as agent
Respondent Mr D H Schapper (of Counsel), by leave
_________________________________________________________________________________________________________

Order
This matter having come on for further hearing and a part speaking to the minutes on the 15th day of April 2003, and having heard
Mr G McCorry, as agent, on behalf of the applicant, and Mr D H Schapper (of Counsel), on behalf of the respondent, and I having
determined that the following orders should issue and having issued reasons therefore, it is this day, the 16th day of April 2003,
ordered and directed as follows:-

(1) THAT Ms Toni Walkington and Ms Joanne Gaines were not validly appointed or elected nor did they validly hold
office in the respondent organisation at any time since 28 November 2001 as General Secretary and Assistant
General Secretary, respectively, of the respondent organisation.

(2) THAT any purported appointment or election of Ms Toni Walkington and Ms Joanne Gaines to such offices was
contrary to and/or in breach of and/or ultra vires the rules of the Civil Service Association of Western Australia
Incorporated, and particularly rules 19, 20 and 22.

(3) THAT any such appointment be and is hereby declared void.
(4) THAT the said offices have been vacant since 28 November 2001.
(5) THAT Toni Beverley Walkington and Joanne Margaret Gaines hold the offices of General Secretary and

Assistant Secretary of the above-named respondent organisation for all the purposes of its rules for as long as they
hold the corresponding offices in the Community and Public Sector Union, pending the obtaining of a
s.71 certificate by the respondent in relation to the said Community and Public Sector Union WA Branch, as
counterpart federal body, or until a state election for those offices is held, or until further order.

(6) That not withstanding the terms of order (5) hereof, this order will expire and cease to operate on 17 July 2003,
unless it is renewed.

(7) That the operation of this order may be extended upon application made in writing, before its expiry.
(8) That this matter may be listed by the Commission again at any time of its own motion by notice of hearing to the

parties.
(9) That the respondent do place a copy of this order in all of the CSA workplaces, on noticeboards and/or in other

prominent positions, and upon its website, and by communicating the same to all workplace delegates by email,
within fourteen days of the date hereof.

(10) That a statutory declaration stating that order (9) hereof was complied with and how it was complied with shall be
filed and served within twenty one days of the date hereof.

(11) That in the event that orders (9) and (10) hereof have not been complied with then this order shall lapse
immediately, and be of no further effect.

(12) That there otherwise be liberty to apply.
(Sgd.) P. J. SHARKEY,

[L.S.] President.

____________________

2003 WAIRC 08179
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES DIANE ROBERTSON, APPLICANT
- and -
CIVIL SERVICE ASSOCIATION OF WA INC, RESPONDENT

CORAM HIS HONOUR THE PRESIDENT P J SHARKEY
DELIVERED THURSDAY, 17 APRIL 2003
FILE NO/S. PRES 4 OF 2003
CITATION NO. 2003 WAIRC 08179
_________________________________________________________________________________________________________
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Decision Application dismissed
Appearances
Applicant Dr J Hockley (of Counsel), by leave
Respondent Mr D H Schapper (of Counsel), by leave
_________________________________________________________________________________________________________

Reasons for Decision
INTRODUCTION

1 This is an application by the above-named applicant member of the respondent organisation, the Civil Service Association of
WA (Inc) (hereinafter referred to as “the CSA”) made pursuant to s.66 of the Industrial Relations Act 1979 (as amended)
(hereinafter referred to as “the Act”).

2 By her application she complains that a resolution of the council, resolution SCM 06/02, passed on 20 November 2002 is
legally and factually incorrect.

3 It is not entirely clear what rule or rules are alleged to have been broken or not observed. However,
resolution SCM 06/02 stated:-

“Council receives the report submitted by the President and expresses great concern with the President’s failure
to—

1) act in consultation with the principal officers;
2) comply with the rules of the union;
3) afford procedural fairness;
4) convene council meetings appropriately and comply with Standing Orders;
And directs that the President desists from further action on this matter.”

4 By the application, it is alleged that the president complied with rules 14(b)(5) and (c) and 12(1) and (8) and did afford
procedural fairness.

5 The application was opposed.
ORDERS SOUGHT

6 The orders sought are as follows:-
“1. an order or directions under section 66(2) of the Act requiring the Council and the Executive Council of the

Respondent to observe its rules in regard to the powers of its President.
2. A declaration that the Applicant as President of the Respondent is empowered under the Rules of the

Respondent to obtain a report from the officers of the Respondent on matters arising from the distribution of
a Fund Raising Flyer related to the 2003 Union Elections.

3. An order directing the Council of the Respondent to remove and keep removed from the Minute Book of the
Meeting all references to the resolution SCM 06/02 carried on 20 November 2002 at a Special Council
Meeting as it was factually and legally incorrect.

4. A declaration that the Applicant as President of the Respondent is able to obtain legal advice reasonably
required to enable her to perform her duties as President without first obtaining the approval from the
Council of the Respondent.

5. A declaration that all such legal costs reasonably incurred by the Applicant as President of the Respondent
in the performance of her office are expenses incurred by or on behalf of the Respondent and for which the
Respondent is liable to pay.

6. Such further or other order or orders as the President of the WAIC sees fit.”

ANSWER
7 By the answer herein, the respondent denies that the applicant is entitled to the orders or directions sought in paragraphs (a),

(b), (c), (d) and (e) of the notice of application, and says that clause 1 of resolution SCM 06/02 stated “act in consultation with
the principal officers” not “officer” as referred to by the applicant.

8 Generally speaking, it denies all other allegations contained in paragraphs 6, 7, 8, 9 and 10, but admits conditionally,
paragraph 5, and denies paragraph 4.

9 In relation to Schedule A, by the answer it is admitted that the applicant is the president of the CSA by virtue of election to the
position of branch president of the Community and Public Sector Union (hereinafter referred to as “the CPSU”) and the
operation of the s.71 certificate issued on 29 November 1993, and admits that there is an election for the offices of branch
secretary, branch assistant secretary and president of the CPSU/SPSF Group WA Branch, said to be the Counterpart Federal
Body of the CSA within the meaning of s.71 of the Act, taking place in March/April 2003. However, the CSA denies that the
applicant is entitled to the orders sought or any relief at all.

BACKGROUND
10 The applicant, Diane Margaret Robertson, erroneously referred to in the application as Diane Robertson, (hereinafter referred

to as “Ms Robertson”), was, at all material times, a member of and the president of the CSA. She has been president since
1993. The respondent was, at all material times, an “organisation” as that term is defined in s.7 of the Act.

11 On the basis of those facts, jurisdiction existed in the Commission, constituted by the President, to hear and determine this
application.

12 At all material times, the persons purporting to hold office as general secretary and assistant general secretary of the CSA were
Ms Toni Beverley Walkington and Ms Joanne Margaret Gaines.

13 At all material times, the honorary treasurer was Mr Colin Francis Best.
14 Amongst the councillors, at the material times, were Ms Diane Margaret Newton and Mr Graeme McCullagh.
15 The vice-presidents were Mr Brian Ellis and Ms Hilary Rose West.
16 Other members included Mr Brendan Hewson and Mr Clinton Floate.
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17 Evidence was given on behalf of the applicant by the applicant herself, by Ms Dianne Margaret Newton, Mr Steven Stacey,
and by Mr Colin Francis Best. On behalf of the CSA, evidence was given by Ms Toni Beverley Walkington, Ms Joanne
Margaret Gaines, Mr Brian Ellis, and Ms Hilary Rose West.

18 The CSA’s executive officer is and was Mr Steven Stacey.
19 The CSA is managed by a council of 40 members elected from the financial membership of the CSA, and includes the

president, two vice-presidents, one honorary treasurer, one general secretary and one assistant general secretary. (See rule 12).
It is to be noted that the president may call a council meeting at any time. (See rule 14(7)(c)).

20 In addition, between monthly council meetings, management is vested in the hands of the executive committee. (See rule 13).
21 The executive committee consists of the president, the two vice-presidents, the honorary treasurer general secretary and the

assistant general secretary, as well as six members who are elected by the council from the members of the council. (See
rule 13(a)).

22 By rule 13(c), the executive committee is responsible for the management and proper conduct of the business and the carrying
out of the policy of the CSA between meetings of the council, subject to the resolutions and decisions of the council and the
rules.

23 The practice is, of course, that executive committee resolutions come to the council and are then either accepted or not by the
council.

24 This matter came about in the following way.
25 On 6 November 2002, Ms Gaines handed to Ms Robertson, at about 9.30am, a flyer advertising a fundraising barbecue to be

held at Ms Gaines’ residence to raise funds for the candidacy for office in the CSA of Ms Walkington, Ms Gaines and
Mr Brendan Hewson. Ms Robertson thanked her for the invitation but said that she would be unable to attend. That same day,
invitations were forwarded to attend the fundraising function at Ms Gaines’ residence, and the campaign opening, to other
members of the council. In the flyer they announced their candidacy (see exhibit 7 – JMG 2).

26 It should be said, by way of background, that, on Ms Gaines’ evidence, Ms Robertson told Ms Walkington, Mr Ellis,
Ms Gaines and others that she did intend to stand for re-election. Mr Hewson, who had agreed to stand for president,
Ms Walkington and Ms Gaines, met in October 2002 and introduced the ticket to Ms Robertson. They informed her, according
to their evidence, that they intended to launch their election ticket. She did not agree to this occurring so soon, but said that she
would announce at the end of the month to the council that she would not be standing again for election to the office of
president.

27 At that time the date for the elections, which it was subsequently decided would be held in the first part of 2003, had not been
fixed. Nominations had certainly not been called for. It is common ground that elections are being held in the CSPU currently
(ie) in March/April 2003, for office.

28 On 6 November 2002, in the afternoon, some CSA staff members complained to Ms Robertson that the flyers had been placed
on the dining table in the CSA staff room, and they felt under pressure to support the Walkington, Gaines, Hewson ticket. It
was Ms Gaines who had placed the flyers there. There was a complaint also to Ms Robertson, she said, from some members of
staff that they did not believe that it was appropriate for such material to be distributed at the CSA head office before the
election was called.

29 According to Ms Gaines’ evidence and that of Mr Brian Ellis and Ms Hilary West it was common practice in past elections.
Mr Ellis, in his evidence, said that the placing of copies of election flyers in the staff room was, to his knowledge, common
practice. Mr Ellis’ evidence was, too, that no complaints were made by staff to him about the flyers.

30 Ms Robertson’s evidence was that electioneering materials of this kind were usually pinned to the notice board and not left on
the dining table.

31 At 4.00pm that day there was a council sub-committee meeting to review the remuneration of the general secretary and the
assistant general secretary.

32 Some councillors complained to Ms Robertson at that meeting, she said, that the flyers had been placed on the staff room table
before an election had been “called”.

33 According to Ms Robertson’s evidence, one councillor complained that he had been handed a flyer during a delegates’
committee meeting. Mr Ellis admitted in evidence that it was he who handed the flyers out at that meeting. Ms Robertson said
in evidence that councillors at the sub-committee meeting then queried whether union resources had been used to produce or
disseminate the fundraising flyers. Councillors also asked Ms Robertson to follow the matter up and seek legal advice as to
whether such conduct was “appropriate” and lawful.

34 The next day she received two complaints from councillors that they had received copies of the flyer at their home addresses.
Mr Ellis received the same flyer in the post. He did not complain about this.

35 These persons were concerned about this because of the question of their privacy and because their private home addresses and
telephone details were not on the electoral role, nor were they in the telephone directory.

36 Both councillors also expressed concern to Ms Robertson, she said, that there might have been inappropriate use of union
resources to produce and disseminate the fundraising flyers.

37 As a result, on 7 November 2002, Ms Robertson sent an email to Ms Walkington (see exhibit 2A- DR2) asking for detailed
information about these flyers. She also directed a CSA staff member, one Ollie Braganza, to provide her with information
about any person using the computer systems at the CSA to obtain information about CSA delegates’ addresses. Ms Robertson
also asked another employee, Mr Peter Reeves, if he had been involved in the production of the flyer, and other relevant
questions.

38 On 7 November 2002, she advised all CSA staff members that undertaking any work in relation to election campaigning was
not to occur using union resources, and that such prohibition extended to doing such work during the business hours of the
CSA.

39 She also telephoned Mr Peter Harris of Ilberys Solicitors, and, in fact, the solicitors for the CSA, to seek legal advice about the
matter but he refused to give such advice without the prior approval of the council.

40 Ms Walkington replied to Ms Robertson by letter on 8 November 2002 to the questions put to her in writing by Ms Robertson,
but the reply consisted of another set of questions. The other answers which she received were answers that the persons
concerned were unable to give her answers. Ms Robertson had attempted to contact Ms Walkington by telephone and to see
Ms Gaines personally, about the matter, in the office of the CSA, but was unsuccessful in arranging this.
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41 On 12 November 2002 (see exhibit 2A - DR9), Ms Robertson informed Ms Gaines, by email, that she was calling a special
council meeting of the CSA to be held on 20 November 2002 to deal with those matters. She gave evidence that because she
considered that these matters were particularly serious ((ie) the matters of the flyer and the alleged inappropriate use of union
resources, as well as the conduct of office holders), and the question of privacy, then they had to be acted upon immediately.
Ms Robertson also said in evidence that she thought she was being frustrated in obtaining the information and wished to seek
assistance and support from the CSA council to properly deal with the matters and respond to the complaints made to her.

42 Since she was concerned that there would not be enough time to deal with these matters at the usual monthly council meeting
in a week’s time, and because this matter was urgent, she called a special council meeting.

43 Ms Robertson did not consult with principal officers, including the vice-presidents, before she gave notice of the special
council meeting to be held on 20 November 2002. She did, however, discuss doing so with Mr Best, although, according to
Mr Ellis, Mr Best did not say that such a discussion had occurred. She said that she did not discuss calling the meeting with
any other principal officers because she said, the complaints made related to Ms Walkington and Ms Gaines, and Mr Ellis was
a close friend of Ms Walkington’s, amongst other things.

44 There was disagreement about how the meeting might be called, between Ms Gaines and Ms Robertson, and Ms Gaines
emailed her about the matter on 13 November 2002, Ms Gaines, inter alia, drew Ms Robertson’s attention to the CPSU rules
and the need to comply with them.

45 On 14 November 2002, Ms Robertson reiterated her request for information to Ms Walkington and Ms Gaines (see exhibit 2A
- DR12). On that date, too, at a CSA/CPSU executive committee meeting, it was suggested that Ilberys Solicitors be requested
to address staff and advise in relation to a number of questions specified in the resolution, relevant to these matters.

46 At the executive meeting of 14 November 2002, Ms Robertson left early. She made no mention of the special council meeting
which she had given notice of, and, of course, gave no reasons for calling such meeting.

47 (On 20 December 2002, Mr Harris of Ilberys Solicitors attended the council meeting to address it, but the meeting was said to
be inquorate).

48 At the executive meeting, however, of 14 November 2002, Ms Gaines was directed by the executive to meet Ms Robertson,
Ms Gaines then being acting secretary, to ascertain the purpose of the proposed special council meeting and raise with
Ms Robertson the executive’s concerns about her failure to consult the executive about it. Ms Gaines did meet Ms Robertson to
discuss the matter, but received no answer to her queries. (See exhibit 1 – JMG13).

49 On 19 November 2002 (see exhibit 2A - DR13), Ms Gaines provided the following information by letter:-
“Convening of a Special Council meeting of the CPSU/CSA
On the 12 November 2002 you emailed me indicating that you intended to advise Mr Steve Stacey to convene a
Special Council Meeting on 20 November 2002. As you are aware the rules require that this meeting be called in
conjunction with the Branch Secretary. In my response to you I indicated that I did not consider the matters urgent
based on the limited information you provided. I did offer you the opportunity to provide this information to me so I
could again consider your request. I note that you failed to do so and on the 14 November 2002 you provided me
with a letter detailing your intention to convene a Special Council meeting of the GSA, by-passing the rules of the
CPSU.
While the rules of the CSA are clear that you have the right to convene a Special Council meeting, Council
meetings of both the CSA and the CPSU are conducted in accordance with the Standing Orders.
The Standing Orders require the following

61(a) General Business motions, together with any explanatory or supporting documentation shall be
forwarded in writing to the Branch Secretary by the time end date specified by Branch Council. Any
motions received after the agenda closes shall be regarded as Urgent General business (Standing Order 62)
61(b) General Business motions shall be tabled at the Executive Committee meeting prior to the Branch
Council. The Executive may make recommendations or suggest amendments to any motion which shall
appear on the paper together with the motion as submitted.

On Thursday the 14 November 2002 at 12:41pm Mr Stacey emailed Councillors on your instruction, advising them
that a Special Council meeting would be held on 20 November 2002. At 4.30pm on the same day the usual
scheduled meeting of the Executive of the CPSU/CSA was held. You attended this meeting until 6.30pm. At no
time during this meeting did you raise with Executive that you intended to convene a special meeting of Council or
that there were any issues of an urgent nature that required consideration by Executive or Council.
Executive considered this matter under General Business and resolved to instruct me to meet with you to raise their
concerns about your failure to table at Executive the motions and explanatory or supporting documentation you
wish the meeting to consider as required by the Standing Orders. I was also instructed to again ascertain from you
the nature of the matters you wished to raise. I note that you have not responded to my email and have again failed
to provide the information required by Executive. Again on behalf of Executive I request that you provide this
information as a matter of urgency.
Executive were also concerned that you are placing additional burden on Councillors who are already juggling their
voluntary role within the Union with their family responsibilities and jobs particularly when Council is due to meet
7 days after the Special Council meeting of the CSA.
Additional information on Urgency of Matters
I note your allegations concerning the distribution of flyers inviting people to attend an event to raise funds for three
people intending to nominate as candidates in the next CPSU/CSA elections. As you have noted the allegations
made by yourself are serious. Therefore I am concerned that your unwillingness to provide an agenda with the
proposed business resolutions denies natural justice to those you claim have conducted themselves in an improper
manner. Indeed your initial e-mail intended for distribution to all staff indicates that you had made a determination
on the claims made to you before seeking and receiving an explanation.
Whilst you have subsequently sought an explanation on the activities undertaken to develop and distribute the flyer
you have not detailed any allegations to those you claim have engaged in improper conduct. I would note that the e-
mail to Ms Toni Walkington dated 7 November 2002 also indicates that you had already determined to commence
proceedings in the Industrial Relations Commission before receiving a response to your claims.
You should note that I have not vetoed, nor attempted to veto, the proposed CSA Council meeting however I remain
concerned that you have not adopted proper processes in convening the meeting. I again must insist that the any
resolutions to be considered by the CSA Council are provided in accordance with the rules, standing orders and
with due consideration of natural justice.
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Provision of Information to the President
In response to your particular requests for information the following comments are made—
1) The Flyers were sent to a range of people including Councillors, Proxy Councillors, friends and colleagues

from other unions and 2 Delegates, one a personal friend of mine and the other a Delegate who personally
requested that he be sent any campaign material. The flyers were sent on 5 November 2002.

2) There were 48 names on the list. Some envelopes contained multiple copies of the flyer
3) I am unclear why you are requesting to know what the contents of the flyer are as I personally handed one to

you on the 6 November 2002 and you indicted that you probably would attend but that you would not be able
to stay for the whole time. I have attached another copy for your information.

4) I organised the construction and delivery of the flyers.
5) The flyers were produced using personal resources and were not constructed, copied or produced in any way

on the Unions premises.
6) I inserted the flyers in envelopes with the assistance of my family.
7) Ms Toni Walkington provided information regarding the construction of the mailing address to you on

14 November 2002. I confirm that the mailing list comprised of names and addresses sourced from personal
records, the UnionsWA directory and the list of Councillors and Proxy Councillors, which is required to be
made available to all members on request to the union office, and was made available at my request.”

50 I should add that Ms Gaines made it clear to Ms Robertson, and also in evidence, that the calling of the special council meeting
required certain preconditions to be observed in accordance with the rules of the CPSU, and it would seem, also in accordance
with the rules of the CSA. Ms Robertson, herself, in evidence, also made it clear that the CPSU rules were applied usually to
the holding of meetings and the CSA rules usually were not. It was also clear, on the evidence, that joint meetings of the
CPSU/CSA were usually held.

51 It was alleged by Mr Ellis and Ms Gaines that, contrary to standing order 61 and 62, no agenda or outline of motions was
provided to members.

52 Ms Walkington’s response about these matters, including Ms Robertson’s request for information, were matters which Mr Ellis
discussed with Ms Walkington.

53 On 19 November 2002, Mr Stacey emailed Mr Ellis to advise him that the only agenda item was a report from the president.
Mr Ellis also complained in evidence that other standing orders were not complied with at the meeting itself.

54 On 20 November 2002, at the special council meeting, the motion, which became resolution SCM 06/02, complained about in
the application and quoted above, was put and passed. It was in its terms condemnatory of Ms Robertson’s actions as president.

55 In evidence, one of Ms Robertson’s complaints was that there was a factional majority on the council which included Mr Brian
Ellis, a vice-president, a friend of Ms Walkington’s, Ms Walkington, Ms Gaines and others who were opposed to
Ms Robertson as president, and, as I infer, that a majority of which they were members, controlled the council. Ms Robertson
informed the council after resolution SCM 06/02 was passed that she proposed to seek legal advice about it. She also said that
the resolution was incorrect in fact and in law.

56 In the meantime, Ms Robertson sought and obtained advice, without the authority of the council or executive, in relation to
resolution SCM 06/02, from Dr John Hockley (of Counsel).

57 In December 2002, there was no CSA council meeting because no quorum was attainable.
58 Ms Robertson then provided copies of Dr Hockley’s opinion to members of the council to be considered at the next council

meeting, which was in fact held on 22 January 2003 and reconvened on 29 January 2003.
59 With counsel’s opinion, she forwarded to the council a memorandum containing nine motions, requesting that the resolution be

“corrected”, as being incorrect in fact and in law.
60 The council, at the meeting, refused to correct or rescind resolution SCM 06/02, and dealt with all nine motions in the

memorandum forwarded by Ms Robertson. The matters raised by that memorandum were the subject of a resolution at the
council meeting of 29 January 2003, that the council not consider those matters urgent, and therefore that the council not deal
with them, but that they be directed back to the executive to be dealt with in the normal course of events. That was done.

61 Next, at an executive council meeting on 13 February 2003 (see exhibit 2A - DR17), to which meeting these matters had been
referred by the Council, motions were put by persons who supported Ms Robertson directed to seeking that the council
“correct” resolution SCM 06/02.

62 Of the motions contained in Ms Robertson’s memorandum to council, eight were lost in the executive, except for one which
did not attract a seconder.

63 There was a council meeting held on 26 February 2003 at which the council accepted the resolutions passed in the executive
committee on 13 February 2003. Significantly, the cost of Dr Hockley’s opinion was not authorised to be paid by the council.

64 The council approved the CPSU elections being held with nominations to be lodged on or before 12 March 2003.
65 Significantly, whilst the incident of the flyers occurred in November 2002, this application was not made until 26 February

2003, the day of a council meeting at which Ms Robertson advised that she was making the application.
66 It was common ground that Ms Robertson was a candidate, however, at the elections which were eventually called in the

CPSU for March/April 2003, for the office of branch secretary of the CPSU. It is noteworthy that in the past Ms Walkington
and Ms Robertson had stood for office on the same tickets. It was the view of some persons that if elected she would
automatically become general secretary of the CSA (but see Jones v CSA (application No PRES 3 of 2003) (unreported)
delivered 10 April 2003)).

ISSUES AND CONCLUSIONS
Matters of Fact
67 There are a number of matters of fact which I wish to consider. It is quite clear that Ms Robertson was thought by

Ms Walkington, Ms Gaines, Mr Ellis and others who voted for resolution SCM 06/02 to be exercising her powers as president
as part of the election process, and that those actions were connected to her later candidacy for the office of general secretary.
On the other hand, Ms Robertson was clearly concerned, as were others, that Ms Walkington, Ms Gaines and Mr Hewson had
commenced campaigning prematurely and improperly, for office, by distributing the flyers announcing their candidacy and
announcing and conducting a fundraising function to defray their election expenses and announce their candidacy before the
date of the election was even approved by the council. She was, she said, concerned that these flyers and the invitation to
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persons to a fundraiser at Ms Gaines’ residence would put employees under undue pressure, since they came from the
superiors of the employees, namely the general secretary and assistant general secretary. Nonetheless, she said, in evidence,
that she was also concerned about and had received complaints about these events occurring before the dates fixed for the
election by the council, and that the privacy of members was being invaded by the flyers being sent to their private addresses,
and, further, that some staff were concerned and had complained to her. It was also the applicant’s evidence that matters of
invasion, privacy and the premature electoral activity were matters of concern and required support of her by the council at a
meeting at which more time would be available than at a normal council or executive meeting.

68 Further, there was at least some indication that there might have been inappropriate use of CSA resources. These matters also,
Ms Robertson said, arose upon complaints by staff and members of the council. Her concerns were supported on the votes by
some members of the council.

69 Her motives were impugned on a number of bases by other witnesses, including Ms Walkington, Ms Gaines and Mr Ellis, and
it was implicit that this also was done by resolution SCM 06/02. On the evidence, it would seem that the impugning was done
on these bases:-
a) That it was usual to put election material in the lunch room, and most of the staff were CSA members.
b) That there was no need to hold a special meeting of council because of the imminent executive and other council

meetings.
c) That meeting was held contrary to the rules of the CPSU and the CSA, and, in particular, without consulting the

principal officers because they, it was implied, and, indeed, expressed in the evidence of Mr Ellis, a friend of
Ms Walkington, were Ms Robertson’s “political” opponents within the CPSU and CSA.

d) That although these events occurred in November 2002, Ms Robertson did nothing until this application was made on
27 February 2003, nearly four months later.

e) That impliedly this had everything therefore to do with Ms Robertson’s later announced candidacy for the office of
general secretary and little to do with the question of privacy, inappropriate campaigning or alleged misuse of union
“resources”.

f) That, in particular, flyers of this type, which related to an election within the CSA or CPSU, were an appropriate and
permissible communication to members of the council at their private addresses since the addresses were obtained and
retained by the CSA in relation to union matters and an election within the union was certainly union business.

g) That in failing to wait until she had received all of the responses to the requests for information which she had made
to Ms Walkington, Ms Gaines and employees of the CSA, Ms Robertson demonstrated that she had a motive removed
from the discharge of her duties as president.

h) That the foregoing facts were evidence of all of that.
70 I have already observed that it was common ground that Ms Robertson was a candidate at the current elections for the office of

branch secretary of the CPSU.
HEADS OF COMPLAINT

71 There were three heads of complaint in these proceedings. The first related to the question of the president’s powers under the
rules to obtain a report about the matter of the election “flyers”.

72 The second head of complaint was that the resolution SCM 06/02 was legally and factually incorrect, and that, translated itself
into submissions that resolution SCM 06/02 was passed without bona fides by the Council, and was, in fact, itself contrary to
the rules. Another complaint which crept into evidence, but which was not the subject of the application, was that minutes of
the previous meeting were not referred to the president before meetings and were not signed at meetings.

73 There was also the complaint in the grounds that resolution SCM 06/02 was “legally and factually incorrect”. Putting that at its
best for the applicant, the applicant really asserts that the resolution involved a breach of the rules in a number of respects.

Head of Complaint – Resolution SCM 06/02
74 The first criticism in the resolution was that the president had failed to act in consultation with the principal officers in calling

the special council meeting.
75 However, this was a meeting of the CSA, a State organisation. This was not a meeting of the CPSU, a Federal organisation.

The CSA rules applied. Further, the president is expressly and clearly empowered to call a meeting of the council at any time
(see rule 14(7)(c)).

76 In my opinion, that power is not conditioned by, qualified by or affected by rule 14(3) which expresses a requirement that the
president act in conjunction with a number of listed principal officers in any urgent matter. Rule 14(3) reads as follows:-

“act in conjunction in all matters of urgency with the Vice-Presidents, the Treasurer, the General Secretary and the
Assistant General Secretary. Provided that should any of the principal officers be unable to be consulted, such
action shall be taken by no less than two principal officers together with the General Secretary.”

77 There is expressly and separately conferred on the president the power to call a council meeting at any time. As a result, the
president, given the nature of her office, and of the power to preside over meetings, was not required to act in conjunction with
the principal officers in calling the special council meeting. Further, having regard to the reasons for the decision of the
Commission, constituted by the President, in Neville Jones v Civil Service Association of WA Inc 2003 WAIRC 8153 delivered
on 10 April 2003, and, in any event, the CSPU rules do not and cannot govern the calling of meetings in the CSA.

78 The president did not, in that respect, act in breach of the rules and the council erred in so resolving in breach of the rules. It is
quite clear that the president must, as with the discharge of all of her duties, act, intra vires the rules, reasonably, fairly and for
a bona fide purpose within the rules in calling a meeting and that is what occurred in this case. The president had received a
complaint on which she felt obliged to act. On a fair reading of the rules as a whole, and rule 12 as a whole, she acted within
them in calling a special general meeting to deal specifically with these complaints. I am not persuaded that given the
complaints which were made, and I accept that they were made, that it was wrong to call a special general meeting to deal with
that specific point. I would also add that to commence campaigning some months before any election date had been fixed,
when the president herself had not agreed to it, on Ms Gaines’ own evidence, and when the council had not been advised that
this was to occur, might be deemed to have been something of an imprudent approach by persons holding the offices of general
secretary and assistant general secretary irrespective of the fact that it might not otherwise have been exceptionable. The
president clearly complied with the rules of the CSA and the council was entirely in error in resolving otherwise.

79 As to the question of compliance with the standing orders, it would seem that Ms Robertson may not have complied with them,
but I would not hold that as being any reason for me to take any further action, and indeed it is not sought. In that context I
would point out that no-one sought to label the meeting of 20 November 2002 invalid from the point of view of the CSA,
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either at the meeting or in proceedings before me. Mr Ellis did criticise the failure to comply with standing orders at the
meeting.

80 I would, however, add this. I do not understand how a matter involving candidacy for election in the CPSU could be said to be
the business, legitimately, of a meeting of the CSA. I would require to be persuaded, therefore, that the matter was one within
my jurisdiction, and I was not. I say that although the role of both unions in the matter was plainly put in issue with particular
regard to the calling of the special council meeting of 20 November 2002. I would therefore, whilst that point remains
uncertain, not propose to make any order in the matter.

Reporting to the President
81 I now turn to the question of the president’s power to seek the reports and information which she sought on 8 November 2002.

The president has the power to do so by rule 14(b)(5). She is empowered to request and receive an explanation from any
officer or member of the association in any case where the president believes that the rules of the association have not been
performed or observed and report thereon to council. Such explanations were sought and correctly sought because of concerns
raised by council and the staff that there had been a breach of the rules and a misuse of CSA resources in the compiling and
publication of the flyers and the complaint about incursions upon the privacy of members of the council. She also reported to
the council, which is what occurred at the meeting of 20 November 2002. It was wrong for the council to resolve otherwise.
However, that matter has now been resolved and should not be the subject of any order, direction or declaration.

82 Further, if Ms Robertson sought the reports as president of the CPSU, which, since they related to acts concerned with or in
anticipation of an election to be conducted in the CPSU, then the matter is not one for the CSA to bring before me, the
President, constituting the State Commission.

The Process of Fairness
83 Next, it was alleged that the president had failed to afford the process of fairness. I do not understand precisely what that

means. There is ample evidence of the president giving an opportunity to the persons concerned to answer the matters of
complaint which had been put to her. There is no evidence of unfairness and I do not understand the allegation. In any event,
this was not a proceeding to which I am persuaded the notion of procedural fairness applies. Accordingly, the resolution was
itself passed in breach of the rules and was null and void. However, I have no power to strike it out from the minutes.

Seeking Legal Advice
84 The next matter was the president seeking legal advice and its cost. It was submitted that in view of the serious and significant

powers and responsibilities of the president under the CSA rules, in order that the president is able to properly discharge the
functions of the office, then the president must have the ability to seek legal advice if properly required without the need to
seek the prior or any approval of the council. In support of that proposition, it was submitted that the ability of the president to
do so must be implied in the constitutional role of president, in order to give “practical effect to the president’s powers and
responsibilities”. It was further submitted that, because the council only meets monthly, it is an unreasonable and impractical
restraint upon the president. For the respondent, it was submitted that the president could not obtain or incur the expense of
obtaining legal advice without the prior consent of the council.

85 Without doubt, the management of the CSA is vested in the council (see rule 12(a)).
86 The council has the power, inter alia, to pay any charges or expenses incidental to the CSA (see rule 12(l)(i)).
87 The executive committee has the power subject to the resolutions and decisions of the council to authorise payment of any

amount up to a level as determined by council each year. There was no evidence that the council had determined such a level.
88 Rule 26(b) prescribes only who may sign cheques. The president may authorise any extraordinary expenditure up to a level

predetermined by council each year. There was no evidence that that had been done (see rule 14(d)).
89 In my opinion, the president is empowered to enforce the rules, association policies and standing rules and have control of

meetings at which he or she provides and shall use all necessary power to secure and enforce order and expedition in the
conduct of the business and good order of the members thereat.

90 It is implicit in that power that the president in carrying out those duties is an agent of the CSA and entitled to incur
expenditure in obtaining legal opinions and a fortiori to obtain such an opinion. Indeed, this situation would not have arisen
had the solicitors for the CSA been able to give her the advice which she sought which one would normally expect to happen if
there is a union solicitor on retainer, although one can understand the difficulty for the solicitors involved. In my opinion, the
council did not act reasonably in failing to authorise payment of the fees, save and except that the mater was not a matter for
the CSA. I should add, although it is not necessary to make any finding on this point for the purposes of determining the
application, that in order for the president to carry out any duties under rule 14(b)(1) and (2) as part of the duties of presiding
over meetings, it would be necessary for her to see and approve the draft minutes before they are submitted to members prior
to any meeting. I do not understand how the president could properly carry out her duties without that being done, and I do not
understand why it is said that this is the preserve of the general secretary.

Validity of Meetings
91 Whether meetings of the CSA held under CPSU rules are invalid or whether the CPSU rules have been adopted or can validly

serve as the rules of the CSA was not argued before me (see Jones v CSA (application No PRES 3 of 2002) (op cit)). All of the
meetings may, of course, have been invalidly held, therefore, insofar as they were held as CSA meetings (see s.71(1) and (2) of
the Act). On the face of it, they seem to relate, at least insofar as the resolutions questioned in this matter were concerned, to
the rules of the CPSU and matters conducted by and elections to be held under the CPSU rules. If, of course, the meetings were
invalidly convened, then all of the resolutions challenged are invalid as purporting to be CSA resolutions when they were
matters relating to a CPSU election. However, I make no final judgment on that point at this time, in the absence of substantial
argument about it.

Neville Jones v Civil Service Association of WA Inc 2003 WAIRC 8153 (delivered on 10 April 2003 )– The Effect
92 Having regard to what I have said in paragraph 89, since I have heard submissions in these proceedings, the Commission,

constituted by the President, has handed down the above reasons for decision and decision. If the reasons for decision in that
matter were applied to these proceedings, they would also render the resolutions entirely void, and, in particular, resolution
SCM 06/02.

The Bona Fides Rule
93 Jess v Scott and Others (1984) 52 ALR 393 is authority for the proposition that in relation to rules such as rules 12 and 13 of

the CSA, the organisation or office holders have an implied obligation upon them to use such powers as are conferred by the
rules bona fides and in the interests of the members as a whole. That is, they must not be used for an ulterior purpose. (See
Carter and Others v Drake (1991) 72 WAIG 2501 (IAC)). Whilst counsel for the plaintiff addressed in relation to that point, it
was not squarely raised in the application or its particulars, and there is no necessity therefore for me to consider it further.
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Orders Sought
94 Subject to what I observe hereinafter, I would make the following findings.
95 Since in the end a report was obtained and information given to the president in response to her request for that information in

relation to the incident of the flyers, it is unnecessary to make the declaration sought.
96 I would, too, declare that the CSA was in breach of its rules in that the council passed resolution SCM 06/02, in particular

because it was not a matter which the CSA should consider, being a CPSU matter. However, that was not the basis on which
the application was made and therefore I decline in the absence of further argument on that point to make the declaration.

97 I would also declare that the president acted within the rules in obtaining the legal advice necessary to enable her to carry out
her duties and that such expense was properly incurred but for the fact that the advice given by Dr Hockley related to a
resolution concerning an election in the CPSU and not the CSA.

98 Cogently, given that this matter was entirely in relation to an election in the CPSU, which was then dealt with by a meeting of
the CSA, and given that I have doubts that the matter was at all a matter relating to the rules of an “organisation” as defined in
s.7 of the Act, and therefore may not be within jurisdiction under s.66, and for all of the above reasons, I propose to make no
orders.

99 The interests of the CSA and its members are not at all served for the reason which I have expressed above, even if I were to
act within jurisdiction and power by making the orders sought. The equity, good conscience and substantial merits of the
matter too, for those reasons do not constrain me to make the orders sought.

100 I will therefore dismiss the application.
Order accordingly

_________

2003 WAIRC 07888
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES DIANE ROBERTSON, APPLICANT
- and -
CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED,
RESPONDENT

CORAM HIS HONOUR THE PRESIDENT P J SHARKEY
DELIVERED FRIDAY, 7 MARCH 2003
FILE NO/S. PRES 4 OF 2003
CITATION NO. 2003 WAIRC 07888
_________________________________________________________________________________________________________

Decision Orders and directions given
Appearances
Applicant Dr J J Hockley (of Counsel), by leave
Respondent Ms M Quai (of Counsel) by leave
_________________________________________________________________________________________________________

Orders and Directions
This matter having come on for a directions hearing before me on the 7th day of March 2003, and having heard Dr J Hockley (of
Counsel), on behalf of the applicant, and Ms M Quai (of Counsel), on behalf of the respondent, and having made such orders and
given such directions as are necessary or expedient for the expeditious and just hearing and determination of this matter, and the
parties herein having waived their rights pursuant to s.35 of the Industrial Relations Act 1979 (as amended), it is this day, the 7th

day of March 2003, ordered and directed as follows:-
(1) THAT the said application be and is hereby adjourned for hearing and determination to 10.00am on

Wednesday, the 2nd day of April and Thursday, the 3rd day of April 2003.
(2) THAT the parties do have leave and leave is hereby granted to adduce evidence by affidavit.
(3) THAT no oral evidence in chief be otherwise adduced without leave of this Commission.
(4) THAT the applicant do file and serve all such affidavits of witnesses within ten days of the date of this order.
(5) THAT the respondent do file and serve all such affidavits of witnesses within 10 days thereafter.
(6) THAT unless otherwise notified by one party to the other, all deponents be available to give evidence on oath

or affirmation in this Commission.
(7) THAT the parties do file and serve affidavits of discovery within 14 days of the date of this order and that any

necessary inspection of documents take place no later than 7 days after that date.
(Sgd.) P. J. SHARKEY,

[L.S.] President.
_________

2003 WAIRC 08178
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES DIANE ROBERTSON, APPLICANT
- and -
CIVIL SERVICE ASSOCIATION OF WA INC, RESPONDENT

CORAM HIS HONOUR THE PRESIDENT P J SHARKEY
DELIVERED THURSDAY, 17 APRIL 2003
FILE NO/S. PRES 4 OF 2003
CITATION NO. 2003 WAIRC 08178
_________________________________________________________________________________________________________



1164 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 83 W.A.I.G.

Decision Application dismissed
Appearances
Applicant Dr J J Hockley (of Counsel), by leave
Respondent Mr D H Schapper (of Counsel), by leave
_________________________________________________________________________________________________________

Order
This application having come on for hearing before me on the 2nd and 3rd days of April 2003, and having heard Dr J J Hockley (of
Counsel), by leave, on behalf of the applicant, and Mr D H Schapper (of Counsel), by leave, on behalf of the respondent, and
having reserved my decision in the matter, and reasons for decision being delivered on the 17th day of April 2003, it is this day, the
17th day of April 2003, ordered that application No. PRES 4 of 2003 be and is hereby dismissed.

(Sgd.) P. J. SHARKEY,
[L.S.] President.

NOTICES—Award/Agreement matters—
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

Application 578 of 2002
APPLICATION FOR JOINDER OF PARTIES TO THE

“AIR CONDITIONING AND REFRIGERATION INDUSTRY (CONSTRUCTION AND SERVICING) AWARD
NO. 10 OF 1979”

NOTICE is given than an application has been made to the Commission by the  COMMUNICATIONS, ELECTRICAL,
ELECTRONIC, ENERGY, INFORMATION, POSTAL, PLUMBING AND ALLIED WORKERS UNION OF AUSTRALIA,
ENGINEERING AND ELECTRICAL DIVISION, WA BRANCH to join the parties listed hereunder to the above Award by
seeking to add the following.

THIRD SCHEDULE – NAMED PARTIES TO THE AWARD
Unions Party to the Award
Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union of Workers Western Australian Branch
121 Royal Street
EAST PERTH W.A. 6004
Communications, Electrical, Electronic, Energy, Information, Postal, Plumbing and Allied Workers Union of Australia Engineering
and Electrical Division, WA Branch
401-403 Oxford Street
MT. HAWTHORN W.A. 6016
The application may be inspected at my office at 111 St Georges Terrace, Perth by any interested person without charge and any
such person may, by giving written notice of objection to the Commission and to the applicant within 28 days of this notice, appear
and be heard on the hearing of this application.

(Sgd.) J. A. SPURLING,
Registrar.

28 May 2003.

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
Application No. 323 of 2003

APPLICATION FOR VARIATION OF AWARD
ENTITLED

“FAST FOODS OUTLETS AWARD 1990”
NOTICE is given that an application has been made to the Commission by The Shop Distributive and Allied Employees’
Association of Western Australia under the Industrial Relations Act 1979 for a variation of the above Award.
As far as relevant, those parts of the variation which relate to area of operation or scope are published hereunder:-

3. – SCOPE
Delete the words “named in” and insert the words “covered by” in their place.

SCHEDULE A
LIST OF RESPONDENTS

Delete existing schedule A and insert in lieu;
All employers throughout Western Australia who are trading as:

• Red Rooster
• Pizza Hut W.A
• Pizza Hut
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• Hungry Jacks
• Kentucky Fried Chicken
• KFC
• Chicken Treat
• Big Rooster
• River Rooster
• Fast Eddys Café
• Mc Donalds

A copy of the proposed variation may be inspected at my office at 111 St George's Terrace, Perth.
(Sgd) J. A. SPURLING,

Registrar.
24 April 2003.

PUBLIC SERVICE ARBITRATOR—Matters Dealt With—
2003 WAIRC 08198

RE: TRANSFER OF ALLAN JONES
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED,
APPLICANT
v.
ANTI-CORRUPTION COMMISSION, RESPONDENT

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DATE TUESDAY, 29 APRIL 2003
FILE NO. P 50 OF 2002
CITATION NO. 2003 WAIRC 08198
_________________________________________________________________________________________________________

Result Application for an order for discovery dismissed
Representation
Applicant Ms M in de Braekt (of Counsel)
Respondent Mr D Matthews (of Counsel)
_________________________________________________________________________________________________________

Reasons for Decision
1 The Commission convened on 23 April 2003 for the purpose of dealing with an application from the applicant for an order for

discovery. The applicant says that when the Commission dealt with the issue of discovery in this matter, the applicant sought
an order for discovery and asserts that following the issuing of Minutes of Proposed Order and prior to the perfecting of the
Order the applicant’s representative attempted to contact the Commission to indicate that she wished to speak to the Minutes.
However, the Commission has no record of this contact having been received. The Order in respect of the issue argued before
the Commission was issued. The applicant says that an order should issue for discovery verified by an affidavit “to ensure that
the list is true, accurate, correct and complete” and to provide the applicant with the protection necessary in respect of
discovery.

2 The respondent has previously consented to discovery and says that no order is necessary as the parties have in fact already
dealt with it. The respondent says that not only has it provided discovery but it has assisted the applicant by providing copies of
the documents themselves.

3 On the other hand, the applicant says that there are a number of documents which have not been discovered, in particular a
report by investigators Wilson and Sclanders and a report by Buckingham. The applicant says that those documents are
relevant to the proper hearing and determination of the matter and are required on the basis that the applicant has not had the
opportunity to know what the respondent knows through the investigations conducted by the respondent and the interviews
conducted in those investigations. The applicant says that it is disadvantaged in that regard. The applicant says that the
documents relate to and only exist because of the allegations which were made against Mr Jones.

4 In The Australian Liquor, Hospitality and Miscellaneous Workers Union, Miscellaneous Workers Division, Western Australian
Branch v The Western Australian Hotels and Hospitality Association Incorporated and Burswood Resort Hotel (1995) WAIRC
52 the Full Bench set out the approach to be taken to discovery in this jurisdiction. It said “the purpose of documentary
discovery is to provide each party to an action with access before trial to the relevant documents in the hands of his opponent,
so avoiding trial by ambush, saving costs and encouraging settlement in proper cases.” It is also noted that discovery,
production and inspection of documents is not available as of right in this jurisdiction but is a matter of discretion. It is also the
case that discovery is confined to those issues relevant to the matter at hand.

5 One of the main considerations in this matter is the scope of the application before the Commission and the matters to be dealt
with when the application comes on for hearing. As I noted in my Reasons for Decision in respect of discovery on 18 March
2003—

“10 Clearly, the matter before the Arbitrator relates primarily to the transfer of Mr Jones on 22 April 2002. It also
includes questions of whether or not he should be removed from this position in the future, and any possible future
action in relation to him. However, there is no interim order currently preventing the respondent from continuing
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with a disciplinary process in respect of Mr Jones, and according to the parties, such a process is continuing. Albeit
that the interim orders originally sought included orders which would in some way regulate the manner in which the
respondent might proceed with a disciplinary process, no such orders are in place.

11 Accordingly, the matters for hearing and determination are only those relating to the state of affairs up to and
including the time the application was filed, i.e. on 17 October 2002, and it will not involve the state of affairs up to
the time of the hearing, including those events which occurred after the filing of the application, about which there
is currently no particular complaint before the Arbitrator.

12 Therefore, it seems that the matters before the Arbitrator are those which relate to the state of affairs at the time of
filing, and the respondent’s actions up to that point.”

6 In this jurisdiction, discovery is a matter of discretion. The Commission is to act expeditiously and according to equity, good
conscience and substantial merits of the matter. It is not a court of law. It is not a court of pleadings. It is a body charged with
the responsibility of resolving issues of dispute between parties without being regulated by technicalities or legal forms. The
respondent has agreed to discovery. Discovery appears to have taken place in respect of those matters which are relevant to the
issues to be determined. Matters before the Commission are not a moving feast i.e. they relate to issues and seek remedies to
practical matters which occur at a given point in time. The parties should not expect that on the day of a hearing they may be
required to deal with matters which have continued to evolve. They ought be entitled to deal with matters which are notified to
them at a given point. This application relates, as previously noted, to the transfer of Mr Jones from his position. It is not my
intention to deal with this matter on the basis of any investigations which occurred subsequent to that transfer. It is the transfer
which is the issue, not the disciplinary process which might have followed. In respect of any disciplinary process, the Industrial
Appeal Court in Civil Service Association and Director General, Department of Community Development [2002] WASCA
241 has said that the Arbitrator’s role in dealing with applications for disciplinary processes to be stopped is to decide whether
or not the proceedings are baseless. His Honour, Anderson J said that the Arbitrator ought be slow in interfering with
proceedings unless they are baseless. In my Reasons for Decision of 18 March 2003 dealing with the application by the
respondent to dismiss the matter pursuant to s.27(1)(a)(ii) this was noted.

7 In these circumstances then, it seems to me that any reports relating to investigations in a disciplinary process involving the
applicant can only be relevant where it is asserted that the disciplinary process is baseless. I have already indicated in
paragraph 4 of my Reasons for Decision of 18 March 2003 in respect of the application to dismiss pursuant to s.27(1)(a)(ii)
that they are not baseless. Accordingly, those reports into the investigations are not appropriate for discovery for two reasons.
The first is that the issue being dealt with is the transfer of Mr Jones. Secondly, as I understand it, the reports followed
investigations conducted after the transfer. These investigations are not the subject of these proceedings.

8 In respect of the application for an order for discovery, the Commission’s role is to provide real solutions to real issues, not to
issue orders which would appear to be unnecessary. The respondent has not objected to providing discovery and has indeed
provided discovery. The applicant merely disagrees that the appropriate documents have been provided. The applicant says
that an order for discovery by affidavit is necessary to protect the applicant should the respondent seek to introduce documents
not discovered. That is a matter which can be dealt with during the course of the hearing should such a situation arise.

9 In all of the circumstances, I conclude that an order is unnecessary. The application for an order for discovery is dismissed.

_________

2003 WAIRC 08199
RE: TRANSFER OF ALLAN JONES

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED,

APPLICANT
v.
ANTI-CORRUPTION COMMISSION, RESPONDENT

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DATE OF ORDER TUESDAY, 29 APRIL 2003
FILE NO. P 50 OF 2002
CITATION NO. 2003 WAIRC 08199
_________________________________________________________________________________________________________

Result Application for an order for discovery dismissed
_________________________________________________________________________________________________________

Order
HAVING heard Ms M in de Braekt (of Counsel) on behalf of the applicant and Mr D Matthews (of Counsel) on behalf of the
respondent, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby
orders—

THAT the application for an order for discovery be, and is hereby dismissed.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.
Public Service Arbitrator.

____________________
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2003 WAIRC 08089
ALLEGED BREACHES OF THE PUBLIC SECTOR MANAGEMENT ACT

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA (INCORPORATED),

APPLICANT
v.
CHIEF EXECUTIVE OFFICER, DEPARTMENT OF LAND ADMINISTRATION, RESPONDENT

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DATE OF ORDER MONDAY, 7 APRIL 2003
FILE NO. PSAC 7 OF 2003
CITATION NO. 2003 WAIRC 08089
_________________________________________________________________________________________________________

Result Interim order issued
_________________________________________________________________________________________________________

Order
WHEREAS this is an application pursuant to Section 44 of the Industrial Relations Act 1979; and
WHEREAS on the 11th day of March 2003 the Public Service Arbitrator (“the Arbitrator”) convened a conference for the purpose
of conciliating between the parties; and
WHEREAS at the conclusion of that conference the parties sought time to undertake further discussions; and
WHEREAS on the 4th day of April 2003 the Arbitrator convened a further conference for the purpose of conciliating between the
parties and to deal with interlocutory matters; and
WHEREAS the Arbitrator heard from the parties regarding the interim orders sought by the Applicant; and
WHEREAS the Arbitrator considered the tests set out in Thomas James Brown v President, State School Teachers Union of WA
(Inc) and Others (69 WAIG 1390), and the provision of s 32(8) of the Industrial Relations Act 1979; and
WHEREAS at the conclusion of that conference the Arbitrator decided that interim orders sought should issue; and
WHEREAS the Arbitrator considered, in particular, that in the context of Messrs Amaroso, Audino and Sheppard having had initial
disciplinary proceedings against them in respect of inappropriate and excessive use of the Respondent’s information technology
equipment and systems, which has now been discontinued due to those proceedings being flawed, as admitted by the Respondent,
that—

(a) no disciplinary proceedings against Messrs Amaroso, Audino and Sheppard should commence or recommence
pending the hearing and determination of the matter;

(b) Messrs Amaroso, Audino and Sheppard have a prime facie case for relief;
(c) the order would not be irreversible;
(d) the granting of the orders sought would prevent deterioration of industrial relations until arbitration resolves the

matter.
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby
orders that—

1. Pending the hearing and determination of this matter that the respondent shall not commence or recommence
any disciplinary action against Messrs Amaroso, Audino and Sheppard in respect of the matters the subject of
the initial disciplinary proceedings.

2. The parties may apply to the Public Service Arbitrator for this Order to be varied or rescinded.
3. The application for interim orders is otherwise dismissed.

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner.

Public Service Arbitrator.

____________________

2003 WAIRC 08301
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, APPLICANT
v.
DIRECTOR GENERAL, DEPARTMENT OF JUSTICE , RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
DATE MONDAY, 12 MAY 2003
FILE NO. PSACR 20 OF 2002
CITATION NO. 2003 WAIRC 08301
_________________________________________________________________________________________________________

Result Application dismissed.
Representation
Applicant Mr B. Cusack
Respondent Mr N. Cinquina
_________________________________________________________________________________________________________
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Reasons for Decision
1 The union brings this application on behalf of its member Ms Georgina Westlund. Ms Westlund was employed with the

Ministry of Justice (as it then was) in August 1998 as Community Education Manager in the Office of the Public Advocate. In
that position, Ms Westlund was directly responsible to the Public Advocate who, at that time, was Ms Julie Roberts.

2 The Office of the Public Advocate is established under the Guardianship and Administration Act 1990. Its primary role is to
protect and promote the interests of adults who have disabilities which interferes with their capacity to make reasoned
judgments for themselves. The office has a responsibility to protect both clients and consumers who have disabilities but also
to intervene in family disputes. The office was first established in 1992. It had approximately 20 staff. Part of the
responsibilities of the Public Advocate is to appear at hearings of the Guardianship and Administration Board as an advocate
on behalf of individuals with disabilities who are involved with disputes within families and also to act as a guardian of last
resort when appointed by the Guardianship and Administration Board.

3 The Department of Justice supplies the staff and the funds for the office. The position of Public Advocate is an independent
statutory position appointed by the Governor. It has an administrative relationship with the Director General of the Department
of Justice and reports to Parliament.

4 The claim before the Commission is as follows—
“The applicant union claims that Ms Georgina Westlund has been subjected to a campaign of intimidation,
harassment and victimisation that would amount to workplace bullying. The applicant union seeks the
following—
(1) A declaration that the Public Advocate has breached the requirements of the Public Sector

Management Act 1994, sections 8 & 9.
(2) An order that the Public Advocate cease and desist workplace bullying.
(3) An order that the Public Advocate provide the necessary assistance to relocate Ms Westlund to a

suitable alternative position within the public sector.
(4) An order that the Public Advocate place Ms Westlund on paid leave from the date she last worked

until the date she is permanently placed in a suitable alternative position within the public service.
(5) An order that all leave entitlements utilised during the period referred to in order (4) be fully

reinstated.
(6) An order that the period referred to in order (4) above shall be regarded as service for all purposes of

Ms Westlund’s employment.
The respondent objects to and opposes the claims and the declaration and orders being sought by the applicant.”

5 The evidence before the Commission commenced with the evidence of Mr Guest, a Clinical and Organisational Psychologist.
For the purposes of these Reasons I summarise his evidence as follows. In his professional opinion Ms Westlund is
experiencing mixed anxiety and depression. Mr Guest stated that it was “really difficult to be absolutely succinct about the
cause” but he has formed the view that her work was a critical factor in this.

6 The balance of the evidence from the union came from Ms Westlund. Ms Westlund’s evidence referred principally to a number
of incidents involving Ms Roberts. The respondent called evidence from Ms Roberts. Ms Roberts gave evidence by a witness
statement (exhibit B) and she was also asked supplementary questions.

7 The assessment of the claim has therefore required a careful analysis of Ms Westlund’s evidence on each incident together
with the corresponding evidence of Ms Roberts (both written and oral) regarding each incident. I now first consider them
individually and then as a whole together. Where there is a conflict in the evidence, the onus of proving that on balance the
incident occurred lies with Ms Westlund. I indicate a conclusion on the evidence of the individual incidents where I consider it
appropriate to do so.

8 Ms Westlund stated that on one occasion she had been asked by Ms Roberts if she thought it was appropriate for a staff
member with vision impairment to be in front line contact with clients when they entered the office. Ms Westlund stated that
she felt “very uncomfortable” by being asked to even participate in the conversation. Ms Westlund did not believe she had any
responsibility in the matter.

9 Ms Roberts’ evidence is that it was Ms Westlund who raised the issue with her and expressed discomfort with the staff
member’s interaction with a client. She stated that her reaction to such a situation would not have been anything else other than
to consider it an issue between the staff member and the client. It is not something she would have raised with the staff
member’s manager.

10 In relation to this incident, there is nothing in the evidence which could allow me to conclusively determine that the event
occurred as Ms Westlund would have it, rather than as Ms Roberts recollects. The point also to be made is that even if I accept
that Ms Westlund was asked the question as she has indicated, the incident does not indicate intimidation, harassment or
victimisation.

11 The next incident refers to Ms Westlund’s request for an office. Ms Westlund’s evidence is that when she was first employed
she was happy to work in an open office environment but she later asked to have her own office because she necessarily
overheard investigators’ conversations of particular circumstances which she found to be quite distressing, uncomfortable and
which affected her concentration. An office was not available because the workplace was primarily open plan. Those offices
that might become available were said to be more appropriate for a guardian who has a high degree of responsibility and
sensitive conversations. Ms Westlund’s evidence is that it was office policy to raffle vacant offices and she had to wait in line
like everybody else. Ms Westlund did not consider her request was taken very seriously.

12 Nevertheless, at the end of 2001, at a point where she was finding communication between her and Ms Roberts to be “quite
strained”, Ms Roberts did agree to Ms Westlund having an office. Ms Westlund moved into the office. She moved in at a time
that was particularly busy because of staff holidays. Newsletters were being produced and one of the staff members was quite
happy to move and Ms Westlund moved office. Ms Roberts was on holidays at the time. Ms Westlund then went on holidays
herself and when she returned from holidays on 29 January 2001 it was a point of contention that she had apparently
deliberately disobeyed instructions and moved into the office without permission to do so. Ms Westlund’s evidence is that she
does not remember being told not to move into the office.

13 Ms Roberts acknowledged that Ms Westlund had asked for an office on one or two occasions. Ms Roberts did not see it as an
urgent requirement for her. In Ms Roberts’ view, the subject matter of conversations overheard in the office is’ part of the work
of the Office of the Public Advocate. She had been aware of the request for an office for some time, however, Ms Roberts felt
that other staff had a stronger claim including three investigators sharing the office space with Ms Westlund. Indeed the
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majority of staff have sensitive conversations, difficult conversations or conversations that are confidential, on the telephone
and between themselves. The difficulty was that the workplace did not have much space. At no time had Ms Westlund
indicated that the issue was health related.

14 Ms Roberts’ evidence is that she felt at the particular time she needed to do everything she could within reason to try and
improve Ms Westlund’s situation and improve her capacity to work. An office had become vacant and she made an executive
decision, irrespective of any staff raffle, that Ms Westlund would have that office. However, she had made it clear to
Ms Westlund that moving offices is disruptive and Ms Westlund should complete the jobs that she had to do and move into the
office after she returned from leave. Ms Roberts recalls the meeting on 29 January 2001 with Ms Westlund where Ms Roberts
referred to Ms Westlund moving into her office against Ms Roberts’ direction. Ms Roberts says that there were no arguments
or shouting at this meeting and it was quite amicable.

15 In relation to this issue, I accept the evidence of Ms Roberts that she found an office for Ms Westlund. Indeed, she did so by
making an executive decision to do so which overrode the usual practice within the office. In doing so, Ms Roberts did what
Ms Westlund stated should have happened, that is, Ms Roberts made an executive decision based on need (transcript p.20). It
is the opposite of the allegation that Ms Westlund was subjected to a campaign of harassment. In the context of the evidence
overall, I find that the Office of the Public Advocate is a small working environment and offices are much prized. I accept the
evidence of Ms Roberts that employees, for example, working as investigators would necessarily have a valid claim based on
need for office space for the kind of work in which they are engaged. There is nothing in Ms Westlund’s evidence, nor in the
corresponding evidence of Ms Roberts, which shows that the reason Ms Westlund’s request for an office was not granted
initially was related to a campaign against her.

16 The timing of Ms Westlund’s move into the office is, on the evidence, itself an issue. I have no reason to doubt Ms Roberts’
evidence that she requested Ms Westlund to complete a number of jobs before moving into the office. It is apparent that Ms
Westlund does not recall that request. It does not seem unreasonable in principle for the move to take place after certain jobs
are completed. The assessment of what is a priority is one for the Public Advocate to make. The issue does not appear to me to
be one of any particular moment other than noting the issue for later consideration in the context of the evidence overall.

17 Ms Westlund next spoke of an article that appeared in a newspaper on 1 January 2000. It was an article which reported one of
the activities of the Office of the Public Advocate and there was, apparently, a problem in relation to the article’s headline. Ms
Roberts had not seen the article and asked Ms Westlund to find it. Ms Westlund searched for it but was unable to find it. She
says that Ms Roberts was quite angry with her about that. Ms Westlund eventually found that it had been in one country edition
of the local newspaper. Ms Westlund says that Ms Roberts stated that she did not particularly trust Ms Westlund, that she had
been a social worker for 20 years and that Ms Westlund could not pull the wool over her eyes (transcript p.21).

18 Ms Roberts’ evidence is that she does not recall the particular newspaper article. It may well have been in a country
newspaper. She recalls Ms Westlund not being initially successful and does not recall getting angry with Ms Westlund.

19 In relation to this incident, there is little in the evidence elsewhere to allow the Commission to conclude that Ms Westlund’s
evidence is to be preferred in relation to Ms Roberts’ evidence overall. The balance of evidence does not establish that Ms
Roberts was indeed angry with Ms Westlund.

20 Ms Westlund next stated that she was provided with a mobile telephone and at times Ms Roberts would call during Ms
Westlund’s lunchtime. Ms Westlund stated that at first Ms Roberts would be particularly angry if the telephone was not
answered at lunch times. Ms Westlund said she was contacted by a mobile telephone on a number of occasions after work. On
50% of the occasions it was contact from Ms Roberts where Ms Roberts appeared angry that Ms Westlund was not still in the
workplace, even though the call was outside hours. Ms Westlund stated that Ms Roberts could be quite threatening (transcript
p.23) by saying “I want to see you at 9:00am tomorrow morning” but not saying what it was about. Ms Westlund stated that
she ended up with a completely disruptive household and a sleepless night (transcript p.23). Under cross-examination, Ms
Westlund could recall “possibly” only three such calls.

21 Ms Roberts stated there was not a lot of requirement for after hours contact and Ms Westlund had the mobile telephone for
media contact to do with her work and for Ms Roberts to deal with things when Ms Westlund was taking time off. Ms Roberts’
philosophy is that she would not contact staff out of hours unless it was absolutely necessary. She recalled contacting
Ms Westlund regarding an Annual Report and she has no idea why such a call could be as stressful for Ms Westlund as Ms
Westlund now stated in her evidence.

22 In relation to this issue, I have found it difficult to find on the evidence that Ms Roberts rang Ms Westlund on the mobile
telephone in a manner that was threatening or intimidating. The provision of a mobile telephone to a staff member must carry
the implication that it is available for use outside of hours. Ms Westland was given a mobile telephone. I note Ms Roberts’s
evidence (exhibit B paragraph 42) that she agreed to Ms Westlund taking flexi-days or time-off in lieu on a Monday or a
Friday on the basis that Ms Westlund would be available on the telephone. This arrangement suggests that Ms Westlund would
acknowledge that she could be contacted away from work outside her ordinary hours. I am not satisfied from a balance of the
evidence that this contactability was abused in the manner Ms Westlund suggests.

23 Ms Westlund next stated that a mailing list was being prepared which Ms Roberts wished to sign herself. Ms Westlund’s task
was to ensure that the list was accurate. On that occasion, Ms Westlund was not feeling well and sent an e-mail to Ms Roberts
asking that she leave at 3:30pm in the afternoon. She had intended to get the information back to Ms Roberts by first thing in
the next morning. Ms Westlund’s evidence is that she was feeling too ill and too scared “to speak to Ms Roberts”. Ms Roberts’
evidence was that she did advise Ms Westlund that the mailing list was incomplete and not ready (exhibit B paragraph 95).

24 Ms Westlund stated in relation to the Annual Report that incorrect information had been sent by the person in charge of
corporate affairs which had however been approved by the auditor’s office. Ms Westlund stated that there was a delay in the
printing until the correct information could be substituted. When Ms Roberts returned she took the information home and
wrote it herself on the weekend. Ms Westlund stated that she was too scared to approach Ms Roberts because there was “too
much anger and confusion in the office” (transcript p.25). Ms Westlund had not been able to access the information because
the corporate affairs manager was away and there was not a central place for access to that kind of information.

25 Ms Roberts’ evidence (transcript p.153) was that she did not take Ms Westlund to task about the content of the Annual Report.
In fact, she acknowledged that Ms Westlund had done everything in her capacity to correct the situation. She had
complimented her in front of the other staff for trying to rectify it. What she did indicate was that there was an e-mail that had
not been responded to and if it had been that may have taken the stress out of the situation.

26 In relation to the Annual Report Ms Westlund also stated that an issue arose regarding the positioning of a photograph of Ms
Roberts to be inserted in the Annual Report. The issue was whether or not Ms Roberts would have her photograph aligned with
the Department of Justice’s photographs or would have a separate photograph. Ms Westlund believed she had been caught in
the middle between Ms Roberts and the Department of Justice in relation to this issue. However, she was simply doing her job.
For her part, Ms Roberts recalls it as being an issue. She had advised Ms Westlund that it would be inappropriate for her to be
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part of the Department of Justice’s photograph. Ultimately, Ms Roberts changed her mind after a discussion with the Director
General (transcript p.156) because of considerations regarding her working relationship with the Director General.

27 I have given consideration to these issues. I note Ms Westlund stating that she was scared to approach Ms Roberts and her
reference to anger and confusion in the office. I have been unable to find in the evidence anything which could allow a
conclusion that Ms Roberts had behaved in a manner central to the union allegation. Ms Roberts’ evidence, for example, was
that in fact she had complimented Ms Westlund in front of the other staff for attempting to rectify the situation regarding the
annual report. Her comment that there had been an e-mail that Ms Westlund had not responded to appears in that context to be
quite unexceptional. Similarly, even if Ms Roberts changed her mind regarding the positioning of the photograph in the Annual
Report, the evidence does not show that Ms Roberts bullied Ms Westlund over this issue.

28 Ms Westlund next stated that part of her role was to co-ordinate the production of documents in the office. She packaged the
information but she found that Ms Roberts would not sign off on a version that was not the final version. However, other
organisations involved in the documents themselves would not approve a document if it was not in final form. Ms Westlund
stated that in the majority of cases she would be blamed by Ms Roberts because the other organisations were not happy with
the state of the information. Ms Westlund’s evidence was that by this stage, her relationship with Ms Roberts had “completely
broken” (transcript p.28) and the content in the documents was not what the Guardianship and Administration Board would
have wanted.

29 Ms Roberts stated that she would not agree to sign off on documents until they had been provided to various stakeholders for
their input and that Ms Westlund’s evidence was correct. Her understanding was that the issue was that the Deputy President of
the Guardianship and Administration Board indicated she did not want documents that had typing errors that needed editing
and that she wanted the document to reflect close to something that would be going out. That was the feedback that Ms Roberts
gave Ms Westlund and was one of the issues which needed to be resolved. She expected Ms Westlund to produce a document
that was “relatively professional and that had the content that reflected the office’s position…”. She appreciated the dilemma
for Ms Westlund where on the one hand Ms Roberts would not commit to a final draft of a version, but on the other hand the
stakeholders would not want to comment until there was a final draft. However a lot would depend on the documents actually
being considered.

30 The evidence here does show Ms Westlund having to deal with an issue where Ms Roberts did not wish to sign off on
documents until they had been provided to various other bodies yet those other bodies wanted documents that had been signed
off. The issue was not one which Ms Westlund could resolve although there is in Ms Roberts’ evidence a suggestion that the
issue would have been assisted if Ms Westlund produced documents that were “relatively professional”. I find that Ms
Westlund has established she was in a situation which would be stressful. The task of the union is to show that this was part of
a campaign of harassment or intimidation yet the evidence that suggests that a large part of the issue related to Ms Westlund
producing a document containing editing errors. This does not support the union’s allegation.

31 Ms Westlund stated that at one time during her period of employment at the Office of the Public Advocate her three children
came to live with her. She mentioned this to Ms Roberts and Ms Roberts asked her whether she thought she could cope with
having children in the house as well as continuing her work. She found the comment particularly insulting because, in fact, she
had no choice. She felt shocked that someone in the position of the Office of the Public Advocate would make such a
comment.

32 In turn, Ms Roberts objected to the inference that she does not support people with families. She did not object to Ms Westlund
doing so.

33 On balance, it cannot be said from the evidence that the comment Ms Westlund alleged was made by Ms Roberts occurred in
the manner that Ms Westlund described. The evidence before the Commission overall, including from Ms Westlund herself,
was that there were issues at her work which were causing her difficulties. In that context, the comment allegedly made by
Ms Roberts may equally have related to genuine concern for Ms Westlund and is unexceptional.

34 Ms Westlund stated that she believed she was expected to be as good as the person who had been previously employed to
produce publications and other promotional materials. The previous person had been a particularly good journalist who had
been involved closely with the office. Ms Westlund stated that although there was no overt comparison made by others, she
was told at different times that she was not “using the language of the Office of the Public Advocate” which was the language
which had been created by the previous person. Ms Westlund attempted to do that. She attempted to get assistance from the
previous person but the circumstances were such that that person could not mentor her. However, at times Ms Roberts was
“quite angry” that Ms Westlund, who was still liaising with the previous person, had not managed to keep her predecessor to
certain timelines. Yet she was not her predecessor’s line manager (transcript p.31). She explained the situation to Ms Roberts.

35 Ms Roberts stated she did not expect Ms Westlund to have the creative writing skills of the previous person. Nevertheless, Ms
Westlund was a creative person when she first came to the office. Ms Roberts acknowledged that Ms Westlund’s predecessor
had difficulties meeting deadlines or timelines. She did not hold Ms Westlund responsible for those timelines which were not
met.

36 Ms Westlund said that on one occasion Ms Roberts came past her office and “lightly asked me, quite flippantly” (transcript
p.32/33) whether she was applying for Level 6 position advertised in the Department of Justice. Ms Westlund replied that she
would not be and she had not even seen the advertisement, but that at some stage she might be interested in doing part-time
Level 7 work somewhere. She was, however, happy to stay in the office for some length of time. Ms Westlund stated that Ms
Roberts stated: “Oh good. I’ll keep being nice to you then.” Ms Westlund said that she was quite shocked as it was not an
appropriate comment. In fact subsequently a vacancy did come at the Perth Zoo. It was a job relating to media and public
affairs work and looked so interesting that Ms Westlund did apply for it. She was unsuccessful. Ms Westlund said that her
relationship with Ms Roberts had been deteriorating for about six months ever since the issue to do with the newspaper article
and that the relationship continued deteriorating from that point.

37 Ms Westlund also stated that she was placed on a selection panel for a Level 2 position. However, Ms Roberts indicated to her
that it would be better to look for someone who had Level 3 skills because the position ultimately needed the skills of Level
3 not Level 2. Ms Westlund stated that she felt angry and felt that her integrity was being compromised.

38 Ms Roberts stated that she has a vague recollection of the comment to Ms Westlund regarding applying for other positions. Ms
Roberts conceded it was highly likely that she did say what Ms Westlund stated she said. She did so because there was not
much opportunity for promotion in the Office of the Public Advocate and if there were opportunities she would encourage staff
to apply. She might well have said that she will “continue being nice to Ms Westlund” out of a sense of humour although she
has no recollection of the context. While she recognised the importance of the power differential between her and
Ms Westlund, she would not have anticipated Ms Westlund’s reaction would be offence. She was unaware that Ms Westlund
subsequently made an application for a vacancy at the Perth Zoo.
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39 Ms Roberts agreed that Ms Westlund sat on the Level 2 selection panel. She did not make the comment regarding the Level
3 skills that Ms Westlund has related. She did not recall having any discussion about that particular position other than the
normal discussions.

40 The above evidence is yet a further example of where Ms Westlund’s evidence is not persuasive overall. Ms Roberts was frank
enough to concede that she made the comments regarding Ms Westlund applying for other positions. Nevertheless, I find her
explanation plausible. I find the comment in relation to the Level 2 position attributed by Ms Westlund to Ms Roberts is not
made out.

41 Ms Westlund also stated that at one stage Ms Roberts stated that when she could not find her, she believed in most cases it was
because Ms Westlund was “probably downstairs having a cigarette”. Ms Westlund stated that she had given up smoking
perhaps nine months before and she had mentioned that to Ms Roberts.

42 Ms Roberts stated that she could not say for sure whether she knew Ms Westlund had given up smoking. She was merely
making assumptions. The comment that was made was not about her smoking but rather about Ms Westlund letting people
know when she was away from her desk for any length of time so that she could be contacted. That was the same for any other
staff member.

43 In the context of the evidence presented, I have no reason to doubt the motive said by Ms Roberts to be behind her making the
comment.

44 Ms Westlund also stated that there were regular issues meetings but in the last few months Ms Roberts told her not to take
notes at those meetings. Ms Westlund stated that Ms Roberts was particularly angry on one occasion and told her not to take
notes because “you’re not looking at me when I am talking to you” (transcript p.36). Ms Westlund was indignant and found the
comment totally inappropriate.

45 Ms Roberts stated it is quite possible she did say to Ms Westlund not to take notes when they both were attempting to work in
a conciliatory way with each other. As soon as they sat down Ms Westlund started to take notes of everything Ms Roberts was
saying and she found that not to be constructive. Ms Roberts conceded that it may have been provocative but it was intended to
try to put things in perspective.

46 I find that this evidence shows that the relationship between Ms Westlund and Ms Roberts was indeed deteriorating as Ms
Westlund states. Depending on the nature of the meeting, it would be perfectly proper for Ms Westlund to take notes. Indeed,
requesting that notes not be taken may, in the context in which Ms Westlund is attempting to place her evidence, be seen as a
cause of stress.   

47 Ms Westlund spoke of an incident where there was a vote taken regarding whether a staff member should take leave without
pay. Ms Westlund abstained from voting because she did not believe it was her role to vote regarding whether staff should be
allowed to have leave without pay for 12 months. She stated that after the vote was taken Ms Roberts stated to her it was
inappropriate for Ms Westlund as a manager to abstain from voting in a situation like that. However, Ms Westlund had felt
uncomfortable to be asked to vote in the first place and it then upset her to be spoken to about abstaining from a vote that she
justly believed was not her responsibility.

48 This issue was not raised with Ms Roberts in the proceedings, although an incident is referred in Ms Roberts’ statement at
paragraph 87. Nevertheless, it is at least able to be fairly observed that Ms Westlund abstaining from a staff vote when she was
both a staff member and a manager may be a reason for legitimate comment by her employer. The evidence does not allow the
issue to be taken further.

49 Ms Westlund then referred to issues relating to the performance development system as it applied to her. She stated that on or
about 6 November 2000 she found a document on her desk. The document was from Ms Roberts and stated issues for a
discussion with Ms Westlund regarding her work performance. This became exhibit 4. The issues were under the heading of
“Standard of Product in particular written educational materials” and “Deadlines for products”. Ms Westlund stated that she
was shocked to find it on her desk because she had not had anything brought directly to her attention that talked about these
things. She believed the contents related to her not meeting the standards which had been set by her predecessor. Ms Westlund
said she was aware that there were difficulties and she had been trying to overcome those to do with other organisations and
her predecessor but this came “out of the blue”.

50 Ms Westlund discussed the matter with Ms Roberts. Following that discussion Ms Westlund accepted there were ongoing
problems (transcript page 41). This meeting prompted Ms Westlund to take a more formal approach to dealing with the
problems, in particular, from Ms Westlund’s point of view, the problems of her and Ms Roberts coming to an agreement on
how they would work and on Ms Westlund getting her points across about need in the office. She contacted the Ministry of
Justice’s grievance officer. She found this contact reassuring because she realised that there was at the end a formal grievance
procedure that could be activated.

51 Subsequently, Ms Roberts raised with her the need to plan Ms Westlund’s performance appraisal (PDS) which had been due in
October 2000. Ms Westlund’s evidence was that this of itself did not concern her. Ms Roberts said that she thought Ms
Westlund was worried about her performance appraisal and Ms Westlund replied that she was not. Ms Roberts then informed
her that two people from the Ministry of Justice would come in to discuss Ms Westlund’s performance appraisal with her. At
that stage, Ms Westlund contacted both the union and the grievance officer.

52 Ultimately, Ms Westlund became very anxious about meeting the people from the Ministry of Justice, however they convinced
Ms Westlund that they were simply there to talk about the PDS. However, Ms Westlund felt intimidated because she
understood that no other staff members had people brought in from the Ministry of Justice to go through the PDS.
Ms Westlund did not stay at the meeting because she felt uncomfortable and upset and felt she could no longer stay. She left
the meeting.

53 Prior to her next meeting with Ms Roberts, Ms Westlund asked whether she could have somebody to accompany her for the
next performance appraisal meeting. At first Ms Roberts had declined but had then agreed. This gave Ms Westlund confidence.
Ms Westlund said that Ms Roberts stated to her that she understood Ms Westlund felt threatened or worried about the
performance appraisal process. Ms Westlund said she did not feel worried about it at which Ms Roberts replied “Well you
should be, given what’s going to come out of it”. At that, Ms Westlund returned to her office and called both the union and the
grievance officer. She was reassured by having done so. Ms Westlund returned to the meeting. Ms Roberts asked her whether
her communication with Ms Westlund had been appropriate and asked whether everything was all right. Ms Westlund
described this as being conciliatory on Ms Roberts’ part. However, Ms Westlund believed that someone must have spoken to
Ms Roberts about Ms Roberts needing to change her behaviour.

54 Ms Roberts disagreed with the suggestion that she used the performance development system to “intimidate” Ms Westlund. Ms
Roberts stated she had been aware for quite some time that Ms Westlund was “a quite vulnerable person” and she tried to
adjust her management style to be as gentle as she possibly could. In the course of earlier informal discussions with Ms
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Westlund, Ms Westlund had informed Ms Roberts that she had had financial difficulties and a depressive illness which had
affected her capacity to manager her finances. That made Ms Roberts approach Ms Westlund in “as supportive and as careful
way as I could” (transcript p.138). Similarly, Ms Westlund had informed Ms Roberts of certain family issues, although not in
any great detail. She acknowledged that there was a difference in that she arranged a meeting between herself and the two
Department of Justice’s HR people to get advice on how to manage the process because the PDS system to be used was still
quite new. However, Ms Roberts felt that the system was a serious issue and she wanted to make sure she knew exactly what it
was about and how to do it correctly. She invited Ms Westlund to attend.

55 Ms Roberts stated she knew that Ms Westlund was anxious about the PDS process because she had walked out of the meeting.
Ms Roberts understood that to be a sign that all was not well. Ms Roberts had initially not agreed to Ms Westlund having
somebody to accompany her because the meeting was not about Ms Westlund but rather about the process. Ms Roberts said
she did not have a conversation with Ms Westlund where she said the words Ms Westlund alleged regarding being concerned
about the outcome of the PDS. In Ms Roberts’ view, such words would not have been appropriate.

56 I find from the evidence that Ms Westlund was anxious about the (PDS). Nevertheless, I note Ms Westlund herself
acknowledges that a performance appraisal was due. I am not satisfied on the balance of the evidence that Ms Roberts made
the comment as alleged, or at least, that she did not do so in the manner of a threatening comment. This is because Ms Roberts
had ultimately agreed to Ms Westlund having somebody in with her and at one stage had been conciliatory in her manner. It is
consistent with that evidence for Ms Roberts to have been aware of Ms Westlund’s anxiety and attempted to be as conciliatory
as possible in relation to it rather than making a remark of a more threatening nature.

57 The final review of the PDS and Ms Westlund’s typewritten reply were tendered in evidence and became exhibits 5 and
6 respectively. Ms Westlund’s typewritten response was given to Ms Roberts prior to Ms Westlund commencing her leave of
absence.

58 Ms Westlund returned to work on 29 January 2001. She stated that she felt very positive about things to do with her work. Ms
Westlund had a meeting with Ms Roberts that day. Ms Westlund described the discussion as rational. She stated she then
received an e-mail from Ms Roberts which had comments as if she had not contributed anything to the discussion and which
stated that it would be added to her PDS for future discussions. Ms Westlund stated that she felt an anxiety attack. It was just
as if all her attempts had just evaporated and she became very, very upset. She left the building in a panic thinking that all her
views had been disregarded and that things out of her control had been taken into account. She went to the nearest doctor to her
home. She has not returned to work at the Office of the Public Advocate since that time. She has not been at work since that
date although as part of a rehabilitation process Ms Westlund has worked elsewhere for a short time.

59 Ms Westlund wrote a formal grievance letter on 5 February 2001 (exhibit 8). Ms Westlund’s evidence was that on an occasion
prior to lodging the grievance Ms Roberts had said to her “if you go down the grievance track I have drawer full of information
on you and you will come out the wrong end of it” (transcript p.49). She has not had a formal reply to that grievance since she
lodged it. Ms Westlund conceded that there had been a series of meetings following the lodging of the grievance in which at
least relocation to another section was discussed. An offer of a coach was made, although from Ms Westlund’s point of view,
the purpose of the coach was more to watch Ms Westlund. As Ms Westlund had not had an established performance problem
she did not consider it acceptable to have possibly two people “who are constantly watching and hounding me …” (transcript
p.95). Ms Westlund did concede that Ms Roberts made an effort to resolve the grievance and in doing so Ms Roberts
acknowledged that perhaps she had had some problems. An effort had been made to resolve the grievance although in Ms
Westlund’s view it was not sufficient.

60 Ms Roberts acknowledged that she used words similar to those described by Ms Westlund. Ms Roberts stated that she said to
Ms Westlund that she feared they were going to end up in a grievance process if the issues could not be resolved and said “I
have been keeping notes and I am concerned about our history and what has been happening and that I really think we need to
try and resolve things”. Ms Roberts stated that they were said in the context of her and Ms Westlund trying to work things out,
trying to work out a way of relating in a comfortable manner with each other and in the course of that, Ms Westlund was “just
not responding” (transcript p.171).

61 Ms Roberts concedes that the fact that she had been keeping notes could be taken by Ms Westlund to have been threatening
although that was not the intention. The situation had been becoming very difficult. Ms Roberts stated that she was aware of
her own sense of getting nowhere with the situation with Ms Westlund. While Ms Roberts stated that she did not handle
situations always with perfection with Ms Westlund, she worked very hard to do so.

62 I find that both the evidence of Ms Westlund and of Ms Roberts in relation to her comments, demonstrate a breakdown in the
working relationship between them. Ms Roberts conceded that her comments may have been received as threatening even if
that was not the intention. The fact that the comments were made adds some credibility to the allegations of threatening
behaviour by Ms Roberts although for the reasons already stated above, much of the evidence of Ms Westlund does not
otherwise support the allegation.

63 This concludes the evidence of Ms Westlund. I now turn to consider the balance of the evidence of Ms Roberts given both in
her oral evidence and in her witness statement (exhibit B). She stated that there were problems with Ms Westlund’s work
performance, particularly in the last six months to January 2001. Her work at times was very good and Ms Westlund was a
good ideas person, however overall her work was patchy and lacked attention to detail.

64 Ms Westlund had advised her that she was having anxiety concerning the drafting of educational issues and told her at various
times her anxiety was due to family and relationship issues. Ms Westlund had referred to a lack of processes in the office for
some of her performance issues. Ms Roberts had suggested Ms Westlund go to a counselling service. Ms Roberts stated that
the main problem with Ms Westlund’s work was in relation to documentation that she had to produce, in deadlines not being
met and in sending sloppy work to the Guardianship and Administration Board. Ms Roberts was quite surprised “at what a
fragile person Georgina turned out to be. She finds it difficult to manage conflict, relationships and with feedback and
direction” (exhibit B, paragraph 16).

65 Ms Roberts stated that she had taken long service leave from September 1998 and had been informed by her deputy upon her
return that the deputy had problems with Ms Westlund drafting a Needs Survey and that Ms Westlund had “a noisy conflict”
with an administrative staff member. Ms Westlund advised that she was experiencing anxiety over the Needs Survey. Ms
Roberts returned from long service leave in January 1999.

66 Ms Roberts gave evidence of other issues. She had received a call in May 1999 from an employee in Public Affairs to say that
Ms Westlund had been rude to one of the staff there. When Ms Roberts raised this with Ms Westlund, Ms Westlund felt that it
was others who had been rude. Ms Westlund became involved in an ongoing conflict with another member of the
administrative staff with whom she had developed a friendship. This resulted in Ms Roberts reluctantly agreeing to transfer the
administrative staff member out of the office. Ms Roberts received a letter from the Assistant to the Deputy President of the
Guardianship and Administration Board lodging a complaint about Ms Westlund being rude and hard to work with. Ms
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Roberts stated that she made it clear to Ms Westlund that she would support Ms Westlund as far as she could to resolve issues
that were impacting on her work and her relationships.

67 In December 1999 Ms Westlund spoke with lack of courtesy and respect to Ms Roberts when Ms Roberts asked Ms Westlund
for the second time to find out details of a conference at which Ms Roberts was to speak in March 2000. As a result, Ms
Roberts and Ms Westlund agreed to put critical briefings in writing in future.

68 Ms Roberts agreed to Ms Westlund working flexible hours and to having long lunches in order to assist her to deal with family
difficulties. She agreed that Ms Westlund could take her accrued flexi-days or time off in lieu on either a Monday or a Friday
on the understanding that Ms Westlund would be available on the telephone.

69 Ms Roberts gave a number of examples where Ms Westlund was less than polite to Ms Roberts in conversation. Ms Roberts
also gave examples where written work was not up to standard or contained poor grammar and typographical errors. She
expressed concerns about this to Ms Westlund. She sent a note to Ms Westlund outlining the issues. In November
2000 Ms Roberts consulted with the Director of Human Resources regarding the need to address Ms Westlund’s performance
and behavioural issues.
Conclusions

70 In a number of the incidents, the evidence of Ms Westlund has been met with a denial or reasonable explanation on the part of
Ms Roberts. In considering the evidence of Ms Roberts, I note that on occasions Ms Roberts was frank enough to concede
matters going against her own position. Her admission that she did say in relation to the formal grievance procedure that she
had kept notes, and that that comment may well be perceived as threatening, is an important admission. Its importance lies in
my conclusion that if Ms Roberts is honest enough to concede that point against her, her denials on other occasions of Ms
Westlund’s allegations are similarly likely to be honest. I therefore have little difficulty in finding Ms Roberts’ evidence is as
credible as Ms Westlund’s where it conflicts with the evidence of Ms Westlund.

71 The task of the union is to show that Ms Westlund has been subjected to a campaign of intimidation, harassment and
victimisation that would amount to workplace bullying. The union has forcefully argued that the claim is made out. The union
provided two definitions of workplace bullying. The first is from “Workplace Bullying - a Workers Guide” which is a
document which carries the support of the ACTU, the Queensland Chamber of Commerce and Industry, the Queensland
Working Woman’s Service and the Workplace Health and Safety Division of the Queensland Department of Employment,
Training and Industrial Relations. It defines workplace bullying as—

“The repeated less favourable treatment of a person by another or others in the workplace which may be
considered unreasonable and inappropriate workplace practice.”

72 It stated that bullying is behaviour “that intimidates, offends, degrades or humiliates a worker, possibly in front of co-workers,
clients or customers”.

73 The second definition comes from guidance notes from the Western Australian Worksafe Commission. It stated workplace
bullying is—

“… repeated inappropriate behaviour, direct or indirect, whether verbal, physical or otherwise, conducted by
one or more persons against another or others, at the place or work and/or in the course of employment, which
could reasonably be regarded as undermining the individual’s right to dignity at work. … A workplace situation
can be identified as bullying if it harms, intimidates, threatens, victimises, undermines, offends, degrades or
humiliates an employee or employees whether in front of co-workers, clients, visitors, customers or alone.”

74 The union also referred to an article “Bullying in the Workplace - The Silent Epidemic” by Mescal Stevens, a paper produced
for the Edith Cowan Women’s Fellowship 2000. The union draws from the article to submit that screaming and finger pointing
is a minority of bullying behaviour. Rather, most bullying is subtle and uses commonplace work interactions but with the
intention of gaining control over the person targeted whether directly or through making an example of the bullied as a means
of inspiring compliance and fear. With this paper in mind, and the definitions referred to at the commencement of the Reasons
for Decision I have given anxious consideration to the incidents individually, and also to them as a whole. I have concluded
that viewed either individually or as a whole, what the evidence shows has in fact occurred does not amount to workplace
bullying, nor a campaign of intimidation, harassment and victimisation against Ms Westlund.

75 As I have already observed, some of the incidents alleged are not made out on the evidence. In others, the incident is one open
to interpretation. For example, Ms Roberts’ comment about Ms Westlund coping with work when children are at home, or Ms
Roberts saying that she would have to be nice to Ms Westlund if Ms Westlund was not applying for other positions, are
comments which experience suggests may well occur in a workplace without exception being taken to them.

76 There are occasions where the preponderance of the evidence suggests something more than mere common comment has
occurred. For example Ms Roberts saying that she had kept notes for the purposes of a grievance procedure, or that she did not
want Ms Westlund to take notes. These occasions may not reflect well on Ms Roberts. However, they have to be balanced
against occasions that are to Ms Roberts’ credit, for example overriding the office raffle system to direct that Ms Westlund be
given an office, or in specifically complimenting Ms Westlund for work well done. On occasions, Ms Westlund herself
acknowledges that Ms Roberts attempted to be conciliatory.

77 Further, a number of the incidents referred to in Ms Westlund’s evidence are, when considering the evidence before the
Commission as a whole, incidents relating to particular issues which had occurred. That is, they are not incidents without any
foundation. Thus, although Ms Roberts may not have initially granted Ms Westlund’s request for an office, the evidence before
the Commission shows that office space was not routinely available and that other staff had as legitimate, if not a more
legitimate, claim upon needing an office in the performance of their work. The incident regarding the final version of
documents has at least as an integral component a related issue regarding supplying documents without editing errors. The
responsibility of doing so was Ms Westlund’s responsibility. The incident where Ms Roberts made a comment about
Ms Westlund applying for other positions is to be seen against the evidence that opportunities for promotion inside the Office
of the Public Advocate were not common and Ms Westlund’s own evidence that she herself found attractive a position which
had come up at the Perth Zoo. In that context the comment made by Ms Roberts loses some of the significance which it
otherwise may have had in another context.

78 Ultimately, when viewing the incidents as a whole, Ms Roberts’ comment regarding the PDS outcome, Ms Westlund not to
take notes and of Ms Roberts herself keeping notes for the purpose of a grievance process are not to be taken lightly. I query
however whether they can amount to “repeated less favourable treatment of a person” or “repeated inappropriate behaviour …
which could reasonably be regarded as undermining an individual’s right to dignity at work” in the context of the evidence as a
whole. The Commission is required to take into consideration all of the evidence in assessing the union’s claim and the
occasions that are to Ms Roberts’ credit and the incidents which relate to particular issues which occurred lead to the
conclusion that there is not the “repeated” treatment or behaviour necessary to establish the campaign alleged by the union.
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79 The evidence does show that Ms Westlund has suffered distress whilst at the Office of the Public Advocate. Ms Westlund
suffered sufficient stress and anxiety during the latter part of her employment in the Office of the Public Advocate for that to
be professionally recognised. In this regard, I place weight upon the evidence of Mr Guest. Mr Guest’s evidence is that while it
is difficult to be absolutely clear regarding a succinct cause for Ms Westlund’s anxiety, her work had been a critical and a
significant factor in its cause.

80 However, Ms Westlund’s evidence-in-chief, and the evidence of Mr Guest, must also be considered in the light of the evidence
brought out from the detailed cross-examination of Ms Westlund as well as the evidence of Ms Roberts. As for that cross-
examination, I find it sufficient for the purposes of these Reasons to refer to Ms Westlund’s confirmation that she had suffered
work related stress as early as October 1994 well before she commenced to work with respondent. That is consistent with the
evidence before the Commission of two medical practitioners who examined Ms Westlund as part of her workers
compensation claim. The evidence of the two doctors is not necessarily consistent and Mr Guest does not agree with all of the
conclusions they reach. Nevertheless, that confirmation may not be inconsistent with the conclusion that it is just as likely that
Ms Westlund brought her problems to the Office of the Public Advocate as it is that the Office of the Public Advocate actually
caused the problems, although the symptoms may have been exacerbated from time to time by events at work (exhibit A, tab
133).

81 For all of the above reasons it cannot be said that the evidence shows that Ms Westlund has been subjected to a campaign of
intimidation, harassment and victimisation that would amount to workplace bullying. The evidence shows that at the most,
there were some individual incidents which may have lead Ms Westlund to feel threatened. The requirement not to take notes
and the observation by Ms Roberts that she herself had kept notes for the purposes of a possible grievance are both examples
of this. However, upon a consideration of the whole of the evidence those examples do not prove the union’s claim of
workplace bullying. For those reasons, the union’s claim will be dismissed.

82 However, it is in my view important to make the following observation. The union’s claim is set out at the commencement of
these reasons. I note firstly that the evidence of the union was directed against Ms Roberts in her position as the Public
Advocate. However, Ms Roberts was appointed for a 5 year term which finished in August 2002.  Therefore the orders which
the union now seeks in this application against the Public Advocate would necessarily be against a different Public Advocate.
Yet it is clear that the claim is not directed against the present Public Advocate. That fact must make it unlikely that order (2)
could be made out.

83 The union has placed emphasis on order (3) which would oblige the Public Advocate to provide the necessary assistance to
relocate Ms Westlund to a suitable alternative position within the public sector. I have understood this to be the union’s
preferred practical outcome given Ms Westlund’s reservations about returning to the Office of the Public Advocate (transcript
pp.50, 91 and following) and the evidence in this regard of Mr Guest (transcript pp. 6, 10). With the finding of the Commission
that there has not been the workplace bullying alleged, the orders sought by the union, including order (3), are not made out.

84 What follows after the dismissal of the union’s claim is not a matter that is before me. The practical issue which remains
regarding whether or not Ms Westlund now returns to the Office of the Public Advocate is not before me. It may be helpful if I
state however that having had the advantage of hearing this case and of reading, and re-reading, the transcript for the purposes
of the decision that the issues between the parties do not seem overly difficult of resolution given some goodwill on both sides.
If following discussions between the parties there is no agreement, either the union or the respondent ought to seriously
consider applying to the Commission for a conference to assist them in resolving their differences.

85 The order dismissing the application now issues.

_________

2003 WAIRC 08302
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, APPLICANT
v.
DIRECTOR GENERAL, DEPARTMENT OF JUSTICE , RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
DATE MONDAY, 12 MAY 2003
FILE NO. PSACR 20 OF 2002
CITATION NO. 2003 WAIRC 08302
_________________________________________________________________________________________________________

Result Application dismissed.
Representation
Applicant Mr B. Cusack
Respondent Mr N. Cinquina
_________________________________________________________________________________________________________

Order
HAVING HEARD Mr B. Cusack on behalf of the applicant and Mr N. Cinquina on behalf of the respondent, the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby orders—

THAT the application be dismissed.
(Sgd.) A. R. BEECH,

[L.S.] Senior Commissioner.

____________________
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2003 WAIRC 08105
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, APPLICANT
v.
ATTORNEY GENERAL, RESPONDENT

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DATE OF ORDER TUESDAY, 8 APRIL 2003
FILE NO/S. PSACR 55 OF 2002
CITATION NO. 2003 WAIRC 08105
_________________________________________________________________________________________________________

Result Order issued re discovery
_________________________________________________________________________________________________________

Order
WHEREAS this is a matter referred for hearing and determination pursuant to Section 44 of the Industrial Relations Act 1979; and
WHEREAS on the 2nd day of April 2002 the Arbitrator convened a conference for the purpose of dealing with any interlocutory
matters; and
WHEREAS at the conclusion of that conference the Arbitrator decided to issue orders regarding discovery;
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby
orders that—

1. By Friday, 11th April 2003 the Respondent shall provide the Applicant with a list, verified by affidavit, of all
documents in its possession, power or control relating to, or containing anything relative to, the matters in issue.

2. Without limiting the generality of Order 1, the documents to be provided shall include—
a. any original or copies of letters or other documents written by Ms Lamond to Mr Nathaniel Freeman;
b. any original or copies of letters or other documents written by Mr Nathaniel Freeman to Ms Lamond;
c. any investigations or reports referring to the association between Ms Lamond or Mr Nathaniel Freeman;

and
d. any documents relating to Ms Lamond’s expression of interest in being a home sponsor for Nathaniel

Freeman.
3. The obligation under Order 1 to provide discovery shall be a continuing obligation until the conclusion of the

hearing to give discovery of any documents to which the order relates and not already discovered to the
Applicant.

4. The Respondent, once it was served a list of documents in accordance with Order 1, above, shall allow the
Applicant to inspect the documents mentioned in the list, other than those which it objects to produce and shall
when serving the list on the Applicant serve a notice stating a time within seven days after the service at which
the documents may be inspected at the place specified in the notice.

5. For the purposes of these orders, “document” means any record of information and includes—
a. any disc, tape, sound track and device in which sounds or other means of transmitting data (not being

visual images); and
b. any film, negative, disc, tape or other device in which one or more visual images are embodied so as to be

capable, with or without the aid of some other device, of being reproduced therefrom.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.
Public Service Arbitrator.

_________

2003 WAIRC 08190
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, APPLICANT
v.
THE ATTORNEY GENERAL , RESPONDENT

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DATE OF ORDER WEDNESDAY, 23 APRIL 2003
FILE NO/S. PSACR 55 OF 2002
CITATION NO. 2003 WAIRC 08190
_________________________________________________________________________________________________________

Result Order issued
_________________________________________________________________________________________________________

Order
WHEREAS this is a matter referred for hearing and determination pursuant to Section 44 of the Industrial Relations Act 1979; and
WHEREAS on the 22nd day of April 2003 the Arbitrator convened a conference for the purpose of dealing with interlocutory
matters; and
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WHEREAS at the conclusion of that conference the Arbitrator issued orders in respect of the matter;
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby
orders that—

1. Evidence in chief in this matter be adduced by way of signed witness statements which will stand as the evidence in
chief of the maker. Evidence in chief other than that contained in the witness statements may only be adduced by
leave of the Commission.

2. The parties file and serve upon one another signed witness statements upon which they intend to reply no later than
9.00am on Friday the 9th May 2003.

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner.

Public Service Arbitrator.

____________________

2003 WAIRC 08240
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES JOHN KENNON SILCOCK, APPLICANT
v.
DEPARTMENT OF AGRICULTURE, GOVERNMENT OF WESTERN AUSTRALIA,
RESPONDENT

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DATE OF ORDER FRIDAY, 2 MAY 2003
FILE NO/S. P 56 OF 2002
CITATION NO. 2003 WAIRC 08240
_________________________________________________________________________________________________________

Result Order issued
_________________________________________________________________________________________________________

Order
WHEREAS this is an application pursuant to Section 80E of the Industrial Relations Act 1979; and
WHEREAS on the 28th day of January 2003 the Arbitrator convened a conference for the purpose of conciliating between the
parties; and
WHEREAS at the conclusion of that conference the parties were to have further discussions; and
WHEREAS on the 28th day of April 2003 the Applicant’s representative advised the Commission that the parties had reached an
agreement in principle in respect of the application; and
WHEREAS on the 30th day of April 2003 the Applicant filed a Notice of Discontinuance in respect of the application;
NOW THEREFORE, the Public Service Arbitrator, pursuant to the powers conferred on it under the Industrial Relations Act 1979,
hereby orders—

THAT this application be, and is hereby dismissed.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.
Public Service Arbitrator.

____________________

2003 WAIRC 08128
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE HOSPITAL SALARIED OFFICERS ASSOCIATION OF WESTERN AUSTRALIA (UNION
OF WORKERS), APPLICANT
v.
THE HON. MINISTER FOR HEALTH, RESPONDENT

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DATE OF ORDER FRIDAY, 11 APRIL 2003
FILE NO/S. PSAC 13 OF 2003
CITATION NO. 2003 WAIRC 08128
_________________________________________________________________________________________________________

Result Order issued
_________________________________________________________________________________________________________

Order
WHEREAS this is an application pursuant to Section 44 of the Industrial Relations Act 1979; and
WHEREAS on the 2nd day of April 2003 the Arbitrator convened a conference for the purpose of conciliating between the parties;
and
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WHEREAS as the conclusion of that conference the parties sought time to undertake further discussions; and
WHEREAS on the 7th day of April 2003 the Arbitrator convened a further conference for the purpose of dealing with any
interlocutory matters; and
WHEREAS at the conclusion of that conference the Arbitrator issued orders regarding to reflect the agreement of the parties to
resolve the matter;
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, by consent,
hereby orders that—

Completion of Assessment Process
1. For any level 1 employee of the respondent employed pursuant to the Hospital Salaried Officers Metropolitan

Health Services Enterprise Agreement 2001 who applied for assessment for progression to level 2 prior to 31st

January 2003 and who has not been assessed, such assessment shall be conducted and the employee will be advised
of the outcome within 14 working days of 7th April 2003.

2. The two level 1 employees employed at Joondalup Community Mental Health who have not been assessed, shall be
assessed and the employees will be advised of the outcome within 14 working days of 7th April 2003.

Appeal Process
1. All level 1 employees who have been advised that they have not been successful in progressing to level 2, shall

have until 29th April 2003 or 7 days after the date of receiving written notification from the health service,
whichever is later, to lodge an appeal. Such appeal shall be reviewed by the Director of Industrial Relations and
Human Resources, or equivalent, at the relevant Health Service within 5 working days of lodgement.

2. The relevant health service shall advise the employee within five working days of being assessed by the Director of
Industrial Relations and Human Resources or equivalent, that either their appeal has been successful or is to be or
has been referred to Health Workforce for further assessment.

3. All applications for level 1 to level 2 competency progression that are or have been rejected by the individual health
service, following internal review, shall be referred to Health Workforce for assessment within 7 working days.

4. The further assessment undertaken by Health Workforce shall be undertaken by independent assessors who are not
employed by the health service from which the appeal has originated. Health Workforce shall inform the health
service, employee and the HSOA of the outcome of their decision of the assessment within 5 working days.

Competency Development
1. The Department of Health shall inform the HSOA in writing within 14 days how the Department will develop

competencies for level 1 and level 2 including an implementation time table.
2. The Department of Health and the HSOA shall then confer on the proposed arrangements for the development and

implementation of level 1 and level 2 competencies.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.
Public Service Arbitrator.

____________________

2003 WAIRC 08131
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES WA POLICE UNION OF WORKERS, APPLICANT
v.
COMMISSIONER OF POLICE, WA POLICE SERVICE, RESPONDENT

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DATE OF ORDER MONDAY, 14 APRIL 2003
FILE NO/S. PSAC 14 OF 2003
CITATION NO. 2003 WAIRC 08131
_________________________________________________________________________________________________________

Result Recommendation issued
_________________________________________________________________________________________________________

Recommendation
WHEREAS this is an application pursuant to Section 44 of the Industrial Relations Act 1979; and
WHEREAS on the 10th day of April 2003 the Public Service Arbitrator (“the Arbitrator) convened a conference for the purpose of
conciliating between the parties; and
WHEREAS at that conference the Applicant advised the Arbitrator that there remained unresolved issues in respect of the
Arbitrator’s Order in PSA CR 4 of 2002 issued on Monday the 8th day of April 2002 regarding Aboriginal Police Liaison Officers;
and
WHEREAS having considered the Aboriginal Police Liaison Officer’s concerns regarding the range of issues associated with the
refocusing of their roles, the Arbitrator made certain recommendations;
NOW THEREFORE, the Arbitrator, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby
recommends that—

1. The parties are to enter into discussions regarding the outstanding issues in order 2 of the Arbitrator’s Order of
the 8th day of April 2002 in PSA CR 4 of 2002.



1178 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 83 W.A.I.G.

2. The parties are to identify which aspects of order 2 they each say have or have not been dealt with in accordance
with that Order.

3. The parties are to report back to the Arbitrator within a month.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.
Public Service Arbitrator.

EMPLOYER-EMPLOYEE AGREEMENTS—Appeals against
refusal of registration

2003 WAIRC 08184
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES GOLDEAGLE NOMINEES PTY LTD & MINREEF PTY LTD T/A WILMOT ENGINEERING,
APPLICANT
v.
REGISTRAR, DEPARTMENT OF THE REGISTRAR, WESTERN AUSTRALIAN INDUSTRIAL
RELATIONS COMMISSION, RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
DATE TUESDAY, 22 APRIL 2003
FILE NO/S. APPLICATION 2015 OF 2002
CITATION NO. 2003 WAIRC 08184
_________________________________________________________________________________________________________

Result Appeal against refusal of registration of employee/employer agreement discontinued
Representation
Applicant Mr N. Irvine (as agent)
Respondent No appearance
_________________________________________________________________________________________________________

Order
WHEREAS an appeal was lodged in the Commission pursuant to section 97VM of the Industrial Relations Act 1979;
AND WHEREAS the matter was listed for hearing on 18 February 2003;
AND WHEREAS the Commission concluded that Registrar was correct in refusing to register the EEA;
AND WHEREAS the Commission adjourned the hearing for two months for the applicant to lodge a revised EEA overcoming any
deficiencies;
AND WHEREAS the applicant subsequently filed a Notice of Discontinuance in the Commission;
NOW THEREFORE, I the undersigned, pursuant to the powers conferred on me under the Industrial Relations Act 1979, hereby
order—

THAT the appeal be discontinued.
(Sgd.) A. R. BEECH,

[L.S.] Senior Commissioner.

____________________

2003 WAIRC 08182
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES PRIMEPOWER ENGINEERING PTY LTD, APPLICANT
v.
REGISTRAR, DEPARTMENT OF THE REGISTRAR, WESTERN AUSTRALIAN INDUSTRIAL
RELATIONS COMMISSION, RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
DATE TUESDAY, 22 APRIL 2003
FILE NO/S. APPLICATION 166 OF 2003
CITATION NO. 2003 WAIRC 08182
_________________________________________________________________________________________________________

Result Appeal against refusal of registration of employee/employer agreement discontinued
Representation
Applicant Mr N. Irvine (as agent)
Respondent No appearance
_________________________________________________________________________________________________________
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Order
WHEREAS an appeal was lodged in the Commission pursuant to section 97VM of the Industrial Relations Act 1979;
AND WHEREAS the applicant subsequently filed a Notice of Discontinuance in the Commission;
NOW THEREFORE, I the undersigned, pursuant to the powers conferred on me under the Industrial Relations Act 1979, hereby
order—

THAT the appeal be discontinued.
(Sgd.) A.R. BEECH,

[L.S.] Senior Commissioner.

____________________

2003 WAIRC 08183
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES PRIMEPOWER ENGINEERING PTY LTD, APPLICANT
v.
REGISTRAR, DEPARTMENT OF THE REGISTRAR, WESTERN AUSTRALIAN INDUSTRIAL
RELATIONS COMMISSION, RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
DATE TUESDAY, 22 APRIL 2003
FILE NO/S. APPLICATION 167 OF 2003
CITATION NO. 2003 WAIRC 08183
_________________________________________________________________________________________________________

Result Appeal against refusal of registration of employee/employer agreement discontinued
Representation
Applicant Mr N. Irvine (as agent)
Respondent No appearance
_________________________________________________________________________________________________________

Order
WHEREAS an appeal was lodged in the Commission pursuant to section 97VM of the Industrial Relations Act 1979;
AND WHEREAS the applicant subsequently filed a Notice of Discontinuance in the Commission;
NOW THEREFORE, I the undersigned, pursuant to the powers conferred on me under the Industrial Relations Act 1979, hereby
order—

THAT the appeal be discontinued.
(Sgd.) A. R. BEECH,

[L.S.] Senior Commissioner.

UNFAIR DISMISSAL/CONTRACTUAL ENTITLEMENTS—
2003 WAIRC 08244

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES JOHN STUART BABBAGE, APPLICANT

v.
TONY SADLER PTY LTD, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DATE MONDAY, 5 MAY 2003
FILE NO. APPLICATION 1764 OF 2002
CITATION NO. 2003 WAIRC 08244
_________________________________________________________________________________________________________

Result Dismissed
Representation
Applicant Mr D. Clarke appeared on behalf of the Applicant
Respondent Mr E. Rea appeared on behalf of the Respondent
_________________________________________________________________________________________________________

Reasons for Decision
(Ex tempore as edited by the Commissioner)

1 This is an application by John Stuart Babbage (the Applicant) who seeks orders from the Commission under s.23A of the
Industrial Relations Act, 1979 (the Act) that the termination of his employment by Tony Sadler Pty Ltd (the Respondent) on
1st October 2002 was harsh, oppressive or unfair, and that the Applicant be awarded compensation, his contention being that
reinstatement is not an option in this case because he has another job.
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2 In March 2002 the Applicant commenced work for the Respondent as a storeman. His job entailed stacking, sorting stock,
putting furniture on pallets, operating a fork-lift, for which he was licensed, moving stock from showroom to warehouse, from
showroom to the parking area and from the parking area to containers.

3 It seems that the Applicant went about his job in an enthusiastic way. At least he says he did. There is no complaint from the
Respondent about his performance except his attitude to safety. The Applicant’s evidence was that he thought that he went
about the job in a safe manner. The Respondent did not raise any complaints about his approach to work although in his cross-
examination he admitted that on a number of occasions safety had been brought to his attention. So much so that the matter
came to a head late in September 2002 when he was moving stock into a container. The Applicant was pushing a trolley of
chairs and one hit the store manager, on his forehead, between the eyes.

4 Mr Lockley, who is the Store Manager concerned, gave evidence. He said that the injury was superficial but could have been
far more serious. He immediately took issue with the Applicant and reported the incident to the Managing Director of the
company.

5 What transpired after was, on 1st October 2002, at the end of the working day, the Applicant was called in for a meeting with
the Managing Director, Mr Anthony Sadler. He was told by Mr Sadler that he had been working in a hazardous way and had
jeopardised the safety of his workmates.

6 Mr Sadler told the Applicant that he was to be dismissed because this incident was the culmination of similar unsafe actions
that had been brought to his attention on a number of occasions over the last 2 months. He was told notwithstanding numerous
warnings he had continued to disregard safety procedures. Mr Sadler then said to the Applicant that he could leave. He could
do so in one of two ways: he could work out a week’s notice, or, alternatively, he could take that week to try and find other
employment. Mr Sadler then gave him a written notice of termination, which the Applicant said he was only able to read
superficially during the meeting (Exhibit C1).

7 As it transpires, the Applicant’s evidence and what was contained in the letter are not much different. It is clear that he was
given the letter of notice of termination. What the Applicant says is he did not get the opportunity to explain his story to Mr
Sadler. Mr Clarke, his Advocate, argues that is an opportunity that should have been given to him, and that failure to do so, and
if I interpolate his submission, is fatal to the efficacy of the termination. Mr Clarke referred me to the Shire of Esperance v
Mouritz (1991) 71 WAIG 891 as the authority for that contention.

8 For that reason, Mr Clarke says this dismissal is flawed, and it is flawed so badly as to be harsh, oppressive or unfair, and he
invites the Commission to make such a finding. The Respondent has a different view, and called two witnesses to give
evidence why it held the view which led it to execute a termination notice on 1st October 2002. The primary evidence was from
Christopher Lockley. Mr Lockley is the Store Manager whose head came into contact with the leg of a chair, which was on a
trolley being pushed by the Applicant into the confined space of a shipping container. According to Mr Lockley this was not
the first time he had drawn to the attention of the Applicant that there were safety problems with the way he went about his
work.

9 In fact, his evidence is that so often was he concerned about how the Applicant went about his work that he had to draw to his
attention issues about safety almost every working day. On six or seven occasions he made his feelings known so strongly that
they ought to be regarded as warnings, so that the Applicant should have been aware that his job was in jeopardy. That being
so, the giving of the notice of termination was appropriate.

10 Mr Lockley says he drew the attention of Mr Sadler to this final incident on 28th September 2002. They had a discussion, and it
was decided that, because of the continued breaches of safety that in the best interests of his workmates and in accordance with
the Respondent’s duty of care, the Applicant should be dismissed.

11 Mr Lockley’s work history brings with it some exposure to safety issues. He worked in the offshore industry for some time.
The industry is notoriously known as one where safety is extremely important in the daily working environment. It is also
notorious that that industry is a vigorous trainer in safety practice. Mr Lockley gave evidence that he had undergone safety
training and enforced safety policy day to day as a supervisor while working offshore.

12 The Respondent also called evidence from Rebecca Marks. Ms Marks is a shop supervisor, and she says that there were
problems with the way the Applicant went about his work in the shop.

13 She thought the Applicant moved trolleys too fast. Some of the access ways were confined in space; and Ms Marks was
concerned the Applicant might run into a customer, particularly when the store was busy. She had two incidents with him, one
when she had to remove herself from the passage of a trolley being pushed by the Applicant. She was able to get out of the
way but was concerned enough to draw it to his attention.

14 The second time, a few weeks later, she had to bring his conduct to his attention again when she was again confronted with
him rapidly moving down an aisle, which she says was a metre twenty wide, she had no place to go and she was brushed on the
leg by the trolley. She was heavily pregnant at the time, and was concerned about the possible repercussions of being hit by the
heavy speeding trolley. After telling the Applicant to be careful she immediately reported the incident.

15 I think that is a sufficient background of the events for the purpose of the Reasons for Decision. The Commission is required to
make findings on credibility of witnesses. I heard from the Applicant. He was the only witness called on his behalf. An
adjudicator is assisted if there is corroboration from other sources: it gives one some comfort in terms of drawing conclusions
about credibility of witnesses.

16 But sometimes corroboration is unavailable, and the question of credibility has to be judged on what is seen and heard on the
day of hearing. It is true that during the time he was giving evidence the Applicant gave three or four different versions of the
same event, but I do not think he did that in a way designed to mislead the Commission at all. I think he responded very much
in character.

17 He seems to be a polite, honest young man, and obviously very focused on what he is doing at the time. So much so one could
draw the conclusion that other things might happen around him and he might not notice them. I am of the view that his
evidence should be regarded as the best evidence that he could give of the situation. It was given honestly, but, ultimately, the
conclusions open to be drawn from that evidence might not be valuable to him in the end.

18 Insofar as the way he gave his evidence is concerned, he is a credible witness. I think he told the truth, but, at the end of the
day, the truth he told me does not really support his case.

19 I heard evidence from Christopher Lockley. There is no reason for him to be dishonest before the Commission, and I do not
think he was. He was subject to cross-examination by Mr Clarke, and, even though it was not of a long duration, it was
certainly probing and put Mr Lockley to the test. I think he survived that test quite well, and there is no reason for me to
conclude that he was not a credible witness.
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20 I say the same about Rebecca Marks: there is absolutely no reason why she should fabricate the story that she told and I do not
think she did. I think she told the Commission exactly what she remembered had happened. I find she is a credible witness.

21 Ultimately I have come to the conclusion that the best evidence available to the Commission is that from the Respondent’s
witnesses, and when I mix with that the measure of corroboration, which each of the witness gave the other, for the
Respondent, I have come to the conclusion that, where the evidence between the parties differs, I have to favour the evidence
of the Respondent.

22 In considering the Applicant’s case the Commission is to apply the test that is set out in Undercliffe Nursing Home v. The
Federated Miscellaneous Workers’ Union of Australia, Hospital, Service & Miscellaneous, WA Branch (1985) 65 WAIG 385.
That case embodies the rule, long established in industrial jurisdictions in this country that, what the Commission has to do is
make sure there has been a fair go all around. That does not mean just a fair go to the employer or, on the other hand, to the
worker, it means a fair go to everybody involved in the exercise.

23 Mr Clarke argued that there are two points of law made that need to be addressed here. First, is a question of the formal
warnings. Mr Clarke seemed to be hinting in both his cross-examination of the witnesses and in his submission that the
warnings that were given to his client, who admitted that he had received them, were required by the law to have been recorded
in writing.

24 There is no law that I know of that says that is the case. A prudent employer will record warnings in writing so that it is able
later to prove that warnings were given. There is a difference between that and there being a legal obligation to do so.

25 I do not know of any legal obligation to do so, but I do know of cases where tribunals have held that having written warnings is
a prudent management conduct. There are some awards of the Commission which require it as a matter of law, and I am setting
those aside in making that comment. In a general employment contract there is no requirement to write warnings.

26 The next matter of law that Mr Clarke raised is that, when Mr Sadler administered the termination, that, on the evidence of the
Applicant, he was given no chance to explain himself. I accept the Applicant’s evidence in that regard. There is no reason for
him to tell me that if it was untrue, and, consistent with my findings about him being honest in what he does in life, I am sure
that is what happened.

27 Therefore Mr Clarke is entitled to argue, “There is a flaw here, because he should have been allowed the opportunity to address
what was put to him”. However, in Mouritz (ibid) it was held that terminating a contract in manner which is procedurally
irregular may not of itself mean the dismissal is unfair. Kennedy J observed that unfair procedures are only one element that
needs to be considered when determining whether a dismissal was harsh and unjust when considered on balance. The evidence
clearly is that the Applicant, at least over a 2 month period, had a history of issues and incidents arising from safety related
matters. I accept the evidence of Mr Lockley that his deficiencies were drawn to his attention. He should have known, and I
find he did know, that there were concerns held by his employer about the safety of how he went about his work. It should not
have come as a surprise to him, and did not come as a surprise to him, that his services were terminated on that basis.

28 That being the case, even though the termination is procedurally flawed, the termination, viewed as a whole, was not of a
nature that could be categorised as harsh, oppressive or unfair. That will be my finding in that case, and the application will be
dismissed.

_________
2003 WAIRC 08245

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES JOHN STUART BABBAGE, APPLICANT

v.
TONY SADLER PTY LTD, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DATE MONDAY, 5 MAY 2003
FILE NO. APPLICATION 1764 OF 2002
CITATION NO. 2003 WAIRC 08245
_________________________________________________________________________________________________________

Result Dismissed
_________________________________________________________________________________________________________

Order
HAVING heard Mr D. Clarke who appeared on behalf of the Applicant and Mr E. Rea who appeared on behalf of the Respondent,
the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders:

THAT the application be, and is hereby dismissed.
(Sgd.) J. F. GREGOR,

[L.S.] Commissioner.

____________________

2003 WAIRC 08096
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES JEREMY GEORGE BETHELL, APPLICANT
v.
PETER RAYMOND & CAROLINE A HUNT TRADING AS PR HUNT BUILDERS,
RESPONDENT

CORAM COMMISSIONER P E SCOTT
DATE TUESDAY, 8 APRIL 2003
FILE NO. APPLICATION 1724 OF 2002
CITATION NO. 2003 WAIRC 08096
_________________________________________________________________________________________________________



1182 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 83 W.A.I.G.

Result Claim for unfair dismissal dismissed
Claim for denied contractual benefits granted in part

Representation
Applicant Mr A Bethell for the Applicant
Respondent Mr P R Hunt for the Respondent
_________________________________________________________________________________________________________

Reasons for Decision
1 The applicant claims that he has been unfairly dismissed by the respondents and he seeks as a remedy for that dismissal one

week’s pay in lieu of notice. He says that it is in accordance with the provisions of the Metal Trades (General) Award
1966 (No. 13 of 1965) (“the Award”) Part II – Construction Work, Clause 2. – Contract of Service. The rate of pay for this
aspect of the claim is $12.64, being the trades assistant’s hourly rate. He also seeks as denied contractual benefits pursuant to
s.29(1)(b)(ii) of the Industrial Relations Act 1979, payment for his final week’s work being the week commencing
2 September 2002. This is 39 hours at $15.00 per hour totalling $585.00. The figure of $15.00 per hour was the applicant’s
normal hourly rate as per his contract of employment. He also seeks reimbursement for fuel used during the course of work-
related trips on Wednesday 4 September 2002, and reimbursement of $40.00 for purchases of materials from Midalia Steel on
4 September 2002. He also claims pro-rata annual leave of $1,404.00 said to be pursuant to the Award, calculated at the hourly
rate of $12.64 for a trade’s assistant.

2 The respondents say that they did not dismiss the applicant from his employment and therefore no notice pay is due. The
respondents also say that the week’s pay for the week of 2 September 2002 is not due to the applicant as the respondents do not
believe that he performed any work during that week. The respondents also deny that the applicant’s employment was covered
by the Award. The respondents say that the applicant’s employment can be characterised as being of a casual nature and
therefore, he is not entitled to notice, nor is he entitled to pro-rata annual leave.

3 The evidence is that the respondents carry on a business undertaking building and construction work including conservation,
restoration, renovations and the construction of new homes. That work is not usually of a commercial nature but it does some
commercial jobs. At the time of the termination of the applicant’s employment the respondents say that approximately
10 employees were employed.

4 According to the respondents, the applicant’s employment arose when they advertised in the “West Australian” newspaper for
a builder’s labourer. The applicant applied for the position and was engaged. The parties agree that his rate of pay was to be
$15.00 per hour and initially, at least, he was to be casual. The applicant says that he was to be on probation for 3 months. The
respondents, on the other hand, say that the applicant was advised that his rate would be $15.00 per hour with a view to it being
increased to $18.00 per hour and that he would initially be provided with work on a particular site and if other work was
available that would be provided to him.

5 The applicant says that on average he worked 38 to 40 hours each week between his engagement on about 12 or 13 December
2001 and the last day of work which he claims to have been Friday 6 September 2002. On the other hand, the respondents say
that the applicant did not regularly work 38 to 40 hours per week and have tendered a schedule of the hours for which he was
paid each week (Exhibit 7). The applicant was not paid when he was not required to work, on public holidays and he did not
expect to be paid if he took time off work for any reason.

6 As to the applicant’s employment status and regularity of work, Exhibit 7 demonstrates that the applicant was paid for work
each and every week from the period of engagement until the week prior to 2 September 2002. His hours per week for the first
week appear to be 20 and it is likely, and I find, that this constituted either two or three days of work in that first week, most
likely the Thursday and Friday. The next fortnight he was paid for a total of 52 hours in the two week period. He then was paid
for more than 40 hours each week for six weeks. Following that period, in the week prior to 14 March 2002, he was paid for
32 hours. As noted he says that he was not paid for public holidays and it is likely that that was a week during which the
Labour Day public holiday fell. The next week he was paid for 40 hours, and the next 39. The following week was the week
prior to 4 April 2002. I note that the Easter Monday holiday fell on 1 April 2002. The applicant was paid for 32 hours that
week. The applicant then was paid for between 38 and 42 hours each week until 16 May 2002. In the week prior to 23 May
2002, the applicant was paid for 20 hours. In each week following, except for the weeks prior to 18 July and 9 August 2002, he
was paid for no less than 38 hours, and sometimes up to 45 hours per week. The applicant gave evidence that during one week,
he says perhaps in May 2002, he took a couple of days off work due to problems with his vehicle. Otherwise he says he went
from site to site at the conclusion of each job and was allocated more work.

7 At the time the applicant’s employment came to an end, he was working at Perth Oval and was on his own a good deal of the
time.

8 He says that about six weeks prior to his wedding, which was scheduled for and took place on 8 September 2002, he advised
his employer that he would need to take some time off and planned to take approximately four weeks off. He says that Mr
Hunt asked him to continue with the job at Perth Oval for a further week. This meant that he worked up to the Friday prior to
his wedding, being 6 September 2002 and that he had then anticipated being away for three weeks.

9 The applicant says that he did perform work in the week between 2 and 6 September 2002 and has provided copies of
telephone accounts which he says demonstrate that he made telephone calls to his employer and to other members of the
employer’s staff to deal with work-related matters. He says that on Wednesday 4 September 2002, he spent a good deal of time
travelling around, to Midalia Steel and other steel suppliers and to Jandakot to collect pavers for the job at Perth Oval. This is
the basis for his claim for reimbursement for petrol.

10 The applicant says that on what was probably his last day of work, he did not attend for work at the usual time due to a
wedding rehearsal and that someone came around to his home to collect keys because he was not on site. The applicant also
gave evidence that on Friday 6 September 2002, he had informed a fellow employee, Ben, that he needed to leave that job by
3.30pm that afternoon to collect children from school. Ben turned up at about 3.00pm and gave him a hand to try,
unsuccessfully, to finalise some work. He gave Ben the key, showed him where the tools were left in a secure place, Ben then
left the site and he did also.

11 The applicant says he then went on leave and returned earlier than he anticipated, around two weeks after having left. He says
that from the time of his return on around 20 September 2002, he started making calls to Mr Hunt, to Trevor his foreman, and
to another employee called Leo. He says that the purpose of those calls was to indicate that he had returned and was available
for work and to seek advice and directions as to where and when he was to attend for work. The applicant says that he has
made notes of the telephone messages he left with either a message bank facility, on an answering service, with Trevor, and
other efforts he had made to ascertain from Mr Hunt when he should attend for work. He says he received no response to any
of those calls. However, he did not contact the respondents at the business’s registered office nor did he attend at a site in
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Princess Road, Crawley, where the respondents were undertaking a major project and where both Trevor and Mr Hunt would
have spent a considerable amount of time. Having received no reply to his enquiries, the applicant sent a facsimile transmission
to Mr Hunt on 8 October 2002 in which he sought advice as to whether there was work available for him and whether or not
the respondents required him to provide his services in the foreseeable future. He also sought payment for unpaid wages for the
period 2 to 6 September 2002 and out of pocket expenses for fuel and materials. The applicant says he received no reply to that
letter.

12 The respondents say that they have no evidence that the applicant worked during the final week. Mr Hunt denies that the
applicant advised him or made any arrangements to take any period of leave over the period of his wedding and honeymoon.
Mr Hunt says that in any event, with ten employees, he could not keep track of verbal advice to him about employees not being
available for work and would have expected it to be put in writing. He denies that he received any indication from the applicant
at that time that he intended to return to work. He says that if the applicant had been serious about returning he could have
telephoned the respondents’ office number or come to the Princess Road site, neither of which the applicant did. The
respondents characterise the bringing to an end of the employment as being on the basis that the applicant ceased working at
the latest on 6 September 2002.

13 Interestingly, and of significance to this case, is that in response to a question from the Commission, the applicant said that his
employment with the respondents came to an end at 3.30pm on 6 September 2002. The application in this matter was lodged
on 15 October 2002.

14 Section 29 of the Act sets out a time limit for the referral of claims of unfair dismissal. Subsection (2) provides—
“(2) Subject to subsection (3), a referral under subsection (1)(b)(i) is to be made not later than 28 days after the day

on which the employee’s employment is terminated.”
15 If the termination of employment occurred on 6 September 2002 and the matter was not referred to the Commission until

15 October 2002, then that is a period of 36 days, and the application is out of time by 8 days.
16 An employee is provided with the ability to pursue a claim not filed within time by subsection (3), which provides—

“(3) The Commission may accept a referral by an employee under subsection (1)(b)(i) that is out of time if the
Commission considers that it would be unfair not to do so.”

17 Notwithstanding that the applicant says in his evidence that 6 September 2002 was the date of the termination of his
employment, he has not sought leave of the Commission to extend the time in which to file the application.

18 However, I also note that in the schedule to the Notice of Application, the date of termination was recorded as 30 September
2002. There is no indication from any of the applicant’s evidence as to why that date was specified. The applicant’s evidence
suggests that if his employment did not terminate on 6 September 2002, that it may have terminated when he returned from
leave and sought direction from the respondents as to where he was to attend for duty and did not receive any direction. He
sought a response on 8 October 2002 but received none.

19 In the circumstances of there being no application to extend time then the application is automatically out of time. I must say
though, that in the circumstances facing the applicant at the time, an application for an extension of time may well have been
granted had it been applied for on the basis of the circumstances which the applicant alleges, if the circumstances were found
to be true.

20 If I am wrong and the application is within time, then I must weigh up the competing and conflicting evidence of the applicant
and Mr Hunt as to what occurred in respect of the employment coming to an end and whether the employment was casual.

21 Having observed the applicant and Mr Hunt as they gave their evidence, I find that both gave evidence to the best of their
recollection, neither of them gave me any indication that they were not truthful. Both gave evidence from the perspective of
their knowledge of their own situation. In the circumstances, it is very difficult for me to come to any conclusion as to which of
the version of events is correct. The first issue is the applicant’s employment status. I find that it was the intention of the parties
upon commencement of the applicant’s employment that he was to be temporary or casual. At the time the applicant finished
work on 6 September 2002, he still considered this to be so as he did not expect to be paid for public holidays or for any leave.
The respondents believed, too, that the employment was casual. By the time the employment came to an end, the applicant’s
employment had been continuous, regular each week and at least close to full time for the great bulk of that period of nine
months, where he worked at least, on average, 40 hours per week. It is interesting that Exhibit 4, being a letter prepared by Mr
Hunt for the applicant to use for the purposes of a bank loan indicates that the applicant “generally works for an average of
40 hours per week and his work will continue on a permanent basis. Our business is currently booked up for the next five
months and this has been the norm for the last several years.” There is every indication that the applicant’s employment was
ongoing. I find that it could not be regarded as casual for the purposes of any considerations of the employment contract
coming to an end.

22 The question then arises as to how that employment came to an end. The circumstances seem to be consistent with the parties’
view that the contract was casual. It is true that the applicant left his employment on 6 September 2002 but it seems quite likely
given the plans for his marriage that he had advised his employer that he would be taking some time off around then, would
not be available, or would be finishing up. However, I conclude that there was no formal period of leave resolved between the
parties and the likely intention was that the applicant would finish work and when he returned from his honeymoon he would
contact the respondents and see what work was available. That is consistent with a casual arrangement. I am not sure then
whether the applicant’s employment came to an end on 6 September 2002 or he was on leave without pay. If his employment
had come to an end at that date, then I am not satisfied that he was dismissed but rather he left the employment with a view to
being re-engaged when he returned. In fact, the words of the applicant’s representative, his brother, in his opening submissions
claimed that there was a dismissal which was unfair on account of the respondents refusing to re-engage the applicant upon his
return. If that is not the case then the applicant’s employment continued after 6 September 2002, but he was on leave without
pay. He returned earlier than he had anticipated and sought advice from his employer as to when and where to return to work.

23 I find that the applicant attempted to contact Trevor, the foreman, and that the applicant may have been directed by Trevor to
contact Mr Hunt. I accept Mr Hunt’s evidence that his own mobile telephone was out of order and he was unable to receive the
applicant’s calls. The fact that the applicant did not take what might be considered to be reasonable steps of going to the
business’s significant site at Princess Road, Crawley, or contacting the respondents on the office telephone seems somewhat
unusual.

24 Accordingly, I find it difficult to come to a conclusion about the circumstances of the termination of employment such as to
enable me to draw any conclusion as to whether or not there has been a dismissal. As the applicant bears the onus of proving
his case, and as I am unable to conclude in his favour, on the basis of the evidence having equal weight before me, then
unfortunately for the applicant his case in respect of this claim of unfair dismissal must fail. Accordingly, that aspect of the
claim will be dismissed.
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25 As to the applicant’s claims of denied contractual benefits, I find, on the basis of the applicant’s evidence, that he did in fact
perform work for the respondents in the week ending 6 September 2002. The respondents have simply not been able to be
satisfied that that is so. I intend to order that the respondents pay to the applicant an amount of $585.00 being wages for the
period Monday 2 to Friday 6 September 2002 based on 39 hours at $15.00 per hour. Thirty nine hours was at least the average
hours worked by him over the period of his employment particularly taking account of public holidays and two days at least
where the applicant was unable to attend for work. In the weeks immediately prior to the termination of employment, the
applicant worked two weeks of 40 hours, 1 week at 43 hours and 1 week at 45 hours.

26 As to the claim for fuel re-imbursement and re-imbursement of the expense of purchasing materials, the respondents do not
challenge that those were reasonable expenses should the applicant be able to demonstrate that they were in fact expended on
account of the applicant performing work for the respondent. I find that they are due to the applicant and shall order
accordingly.

27 As to the claim for pay in lieu of notice, I note that the applicant seeks this on the basis of being compensation for unfair
dismissal but also suggests that it constitutes contractual entitlement. Section 29(1)(b)(ii) of the Act provides employees with
the ability to bring claims to the Commission for “a benefit, not being a benefit under an award or order, to which he is entitled
under his contract of employment”. The applicant seeks both pro-rata annual leave and pay in lieu of notice in accordance with
the Award. This is contrary to the terms of s.29(1)(b)(ii) of the Act and accordingly is beyond the Commission’s jurisdiction.
The Commission does not have power to enforce award entitlements.

28 In all of the circumstances then an order shall issue for the dismissal of the application as it relates to the claim of unfair
dismissal, notice and pro rata annual leave. However, the claim for unpaid wages according to the terms of the contract, for
39 hours at $15.00 per hour for the week ending 6 September 2002, and reimbursement of the cost of fuel and purchase of
materials, shall issue.

29 I note one final matter and that is the respondents’ evidence as to comments made by Mr Hunt in the Notice of Answer and
Counter Proposal as to the applicant having purchased tools and other equipment not returned to the respondents. The
Commission does not have the power to make such orders as the respondents seek pursuant to an application of this nature. If
there are such matters unresolved then they are for the respondents to deal with through other avenues.

_________

2003 WAIRC 08161
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES JEREMY GEORGE BETHELL, APPLICANT
v.
PETER RAYMOND & CAROLINE A HUNT TRADING AS PR HUNT BUILDERS,
RESPONDENT

CORAM COMMISSIONER P E SCOTT
DATE OF ORDER THURSDAY, 17 APRIL 2003
FILE NO. APPLICATION 1724 OF 2002
CITATION NO. 2003 WAIRC 08161
_________________________________________________________________________________________________________

Result Claim for unfair dismissal dismissed
Claim for denied contractual benefits granted in part

_________________________________________________________________________________________________________

Order
HAVING heard Mr A Bethell on behalf of the applicant and Mr P R Hunt on behalf of the respondents, the Commission, pursuant
to the powers conferred under the Industrial Relations Act 1979, hereby orders that—

1. THE respondents shall pay to the applicant the amount of $585.00 being wages due pursuant to the contract of
employment, and reimburse the applicant the amounts of $15.00 for fuel, and $40.00 for the purchase of
materials.

2. THE payments referred to in order 1 above shall be made within 7 days of the date of this Order.
3. The application be and is otherwise hereby dismissed.

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner.

____________________

2003 WAIRC 08279
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES STEPHAN BRINK, APPLICANT
v.
SCHLUMBERGER OILFIELD AUSTRALIA PTY LIMITED ACN 003 264 597, RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED THURSDAY, 8 MAY 2003
FILE NO. APPLICATION 1416 OF 2002
CITATION NO. 2003 WAIRC 08279
_________________________________________________________________________________________________________
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Result Application dismissed
Representation
Applicant Mr T Daly as agent
Respondent Mr T Adams
_________________________________________________________________________________________________________

Reasons for Decision
1 This is an application pursuant to s29(1)(b)(ii) of the Industrial Relations Act, 1979 (“the Act”). The applicant, Mr Stephan

Brink worked for the respondent, Schlumberger Oilfield Australia Pty Limited in various positions from 1994 until December
2001. On 26 November 2001 he handed in his written resignation [Exhibit A7] giving 4 weeks notice.

2 The applicant seeks payment of a redundancy payment of $21,480 which the applicant alleges is due under the contract as the
respondent agreed to pay this redundancy on transfer of the workforce from Kewdale to Karratha. The respondent says if the
Commission finds that the redundancy is due under the contract then the figure is $21,480.

3 The basis of the applicant’s claim is illustrated in the opening paragraph of the applicant’s resignation letter. The letter states:
“Just to verify that I will be taking the redundancy package as promised when we first moved to Karratha and now put
into writing on the 10th July, 2001 as the Karratha Relocation Assistance Package and Related Matters.”

The applicant relies on an undertaking which he says the company gave to its employees, at a meeting of employees and their
families in December 1999, prior to the company’s relocation to Karratha. The nature of the undertaking being that employees
who chose not to relocate would be paid a redundancy package, and those who chose to relocate but decided subsequently not
to remain in Karratha would, within two years, also be paid the same redundancy package. The applicant says that this
undertaking was confirmed in the letter of 10 July 2001 [Exhibit A6].

4 The respondent says that no such undertaking was given for those who chose to relocate to Karratha and albeit other details of
the relocation package [Exhibit A5] were later discussed and supplemented, this did not include a redundancy package. The
respondent also says that the letter of 10 July 2001 was badly drafted and that the company’s position was made clear to the
applicant prior to his resignation in a letter dated 30 November 2001 [Exhibit A8].

5 It is clear from the letter of resignation and the applicant’s evidence that he was not happy in Karratha and had chosen to
resign. It is common ground that the relocation assistance package was at the outset to last for two years for those workers who
transferred from the respondent’s Kewdale office to Karratha. The relocation commenced in December 1999 and was
completed by about March or April 2000. Those workers who did not relocate were paid a redundancy package. The applicant
says that at a meeting in December 1999 at the respondent’s Kewdale office where employees and their families were briefed
about the transfer to Karratha and the assistance package, the respondent promised their employees that should they decide to
leave the company within the next two years after having transferred to Karratha they would also be eligible for a redundancy
payment. I will cover the evidence concerning this meeting in more detail as it is the crux of this claim. If a contractual
entitlement exists then it derives not from any written document but from the dialogue at that meeting at Kewdale in December
1999.

6 As indicated, the other important point of reference for the applicant is a letter on behalf of Mr John Godsman, General
Manager of the respondent to Mr Brink dated 10 July 2001 [Exhibit A6]. The letter is headed up Karratha Relocation
Assistance Package and Related Matters and was written to confirm discussions that were held in Karratha on 29 June 2001 to
address concerns of employees regarding the assistance package. The letter outlines various decisions of the company in
respect of components of the assistance package and relevantly states:

“that the re-assignment of the employees and their families to Karratha was a voluntary but permanent move, and
redundancy payments are not available to staff who elect to leave the company after the expiry of the assistance package
in January 2002.”

The letter is signed by Mr Terry Adams, the then Personnel Manager for the company. It is the evidence of Mr Adams that he
drafted the letter. The applicant maintains that this letter confirms that those employees who had transferred to Karratha but
who subsequently decided to leave during the two years of the assistance package would be eligible for a redundancy payment.
Mr Adams’ evidence is that the letter could and should have been better drafted but was not intended to convey the meaning
which the applicant seeks to read into the letter. Mr Adams says that it was clear at the meeting on December 1999 that those
employees who chose to transfer to Karratha received the relocation assistance package, which did not include a redundancy
payment, and those who chose not to transfer received a redundancy package at that time.

7 The letter of 30 November 2001 refers to the July letter and states—
“The last dot point in the attached letter may be interpreted as suggesting that the Company will pay a redundancy benefit
to employees who resign prior to the expiry of the “assistance package”, and won’t pay a redundancy benefit to
employees who resign after the expiry of the “assistance package”.
The Company will not pay a redundancy benefit to anyone who resigns, regardless of the state of play with the
assistance package in Karratha and regardless of where the employee is assigned.”

8 I turn to the evidence of the December 1999 meeting. Mr Brink’s evidence of the undertaking given at that meeting is as
follows—

“….I ended up speaking directly at Terry Adams and from there asking the question “If I moved up to Karratha, if - - in
2 months, 4 months, 6 months or even 2 years, if I didn’t like the Karratha location, would I still be entitled to a
redundancy?” and Terry shrugged his shoulders and looked at John Godsman. John Godsman ended up nodding his head
in confirmation and Terry said “Yes, you will be.” (Transcript p.17)

9 On that basis Mr Brink says that he decided to try relocating to Karratha and if he did not like it then the redundancy package
would at least pay for his return to Perth.  Mr Brink says that he did raise the issue of a redundancy package a few times
subsequently but did not receive a “yes” or a “no” response. Mr Brink says that he did not receive the details of the relocation
package until March 2000 when he returned from working offshore. Mr Brink agrees that there was no statement concerning
redundancy in his reassignment letter of 21 December 1999 [Exhibit A5]. This troubled him but he did not raise the issue for
sometime as he was offshore and when he returned and saw the letter he was angry. He left the issue for about 6 months. The
applicant says that other employees have left their employment at Karratha and have not received a redundancy payment. He
attributes this to the payment not being in their contract or that “it wasn’t said at prior meetings”.

10 On Mr Brinks’s evidence if a contractual obligation existed it arose from undertakings given at the December 1999 meeting
and from nowhere else (Transcript p.21). He says that everything said at that meeting was to be written down and was to be in
the relocation package. He agrees that [Exhibit A5] is the letter he received about his relocation and that it covers the
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entitlements to relocation in a detailed manner. The letter does not mention redundancy and Mr Brink did not raise this with his
employer for 4 to 6 months as he was firstly away from Karratha and then he was not “in a very hospitable mood”. Mr Brink
agrees that the company’s personnel manual applies to his employment [Exhibit R2], which does not provide for redundancy
payments on resignation, but he says he did not resign. He says he opted to take the redundancy package that was originally
offered prior to his relocation to Karratha.

11 Mr Brink handed his letter of termination to Mr Digby on 26 November 2001 and ceased working for the respondent on
24 December 2001. Mr Brink says that some days after receiving the letter of 10 July 2001 he raised the issue of redundancy
with his manager, “Aruna”, and she indicated that he was entitled to a redundancy payment. Aruna then telephoned Mr Adams
to ask whether Mr Brink was entitled to the redundancy payment and Mr Brink was advised by Aruna that Mr Adams advised
that he was not.  Mr Brink was not happy with Mr Adams response but considered that he had previous undertakings to pay the
package and decided to continue working as requested until the end of the year, as his manager, Aruna, was a pretty good
woman. He had earlier raised the issue with Mr Hore in the middle of 2000 and with Mr Adams in March 2001 and later at the
meeting at the end of June 2001.

12 Mr Adams gave evidence that he was the personnel manager for the respondent at the relevant time. He says that at the
beginning of 1999 the company began concentrating on relocating to Karratha having considered it previously but not
progressed the move. Mr Adams presented two briefing sessions to employees in late 1999 concerning the benefits they could
expect should they choose to transfer. These sessions were based on a handout. He says that a redundancy payment was made
available to those who chose not to relocate. He has no recollection of a question being asked as to the preservation of a
redundancy package for those who chose to relocate but later terminated their services. He says that he was concerned to
convey to employees and their families that they would not be worse off by transferring to Karratha. He does not recall Mr
Godsman being present at those sessions but he does recall Mr Hore being present.

13 Mr Adams says that at no time up until the meeting of 29 June 2001 does he recall any employee raising with him an issue as
to whether those employees who relocated to Karratha would still be entitled to a redundancy package. At that meeting Mr
Brink raised the issue. Mr Adams says that he deferred to Mr Godsman for a reply and he firmly said “no”. It was either do not
transfer to Karratha and receive a redundancy payment, or transfer and receive the assistance package and no redundancy or
retention of this payment. Mr Adams undertook to correspond with Mr Brink over a number of issues and wrote the letter of
10 July 2001.  He says that the letter can be interpreted in two ways but that it was not meant to convey that a redundancy
payment was available.

14 Mr Adams says that the next time he heard of the issue was when Aruna telephoned him late in 2001. She had discussed the
letter of 10 July 2001 with Mr Brink and wanted to know whether a redundancy payment was available. Mr Adams advised her
that there had never been a redundancy payment available for those employees who transferred to Karratha and he decided to
write another letter to put the matter beyond doubt. Mr Adams says that he can appreciate that Mr Brink thinks he was given an
undertaking but he was not.

15 Mr Jeremy Hore gave evidence that he was the manager at the time of relocation to Karratha and attended the meetings of
employees in Kewdale prior to the relocation. At such a meeting late in 2001 Mr Hore recollects that Mr Adams presented the
benefits employees would receive on relocation. Mr Hore attended the meeting but no one else from management attended.
There was a question and answer session for about one hour and Mr Hore does not recall there being a question on redundancy
or that redundancy was mentioned in the relocation package. Those people who chose not to move were paid a redundancy
payment. Mr Hore left Karratha in November 2000 and at no time did any employee raise the issue of a redundancy payment
with him. The discussions on the package were mostly about what would happen after two years.

16 Mr Hore’s recollection of events under cross-examination was limited. Mr Godsman could have been at the meeting at
Kewdale in late 1999 but he does not recall him being there. There could have been a question on redundancy but he does not
recall there being one as it happened a number of years ago. He referred to a document entitled the Karratha relocation
entitlements as representing the details of what was provided on relocation. Other than this his evidence is unclear as the
matters happened sometime ago. I do not attach much weight to the evidence of Mr Hore because when his evidence is
considered as a whole it lacks sufficient clarity to be relied on with any confidence. In the main he simply cannot recall with
any certainty. He does recall however that employees were presented with a Karratha relocation package and refers to this
package for the purposes of understanding what benefits for employees were discussed and were to be included.

17 The matters to be considered when determing an application pursuant to section 29(1)(b)(ii) of the Act are well traversed in
decisions of the Commission (see Hotcopper Australia Ltd v David Saab 81 WAIG 2704). The essential issue in this matter is
whether the benefit claimed is in fact part of the contract of service.

18 The evidence of Mr Brink is definite. He considers that the contractual obligation arose from the meeting at Kewdale in late
1999 and in response to his question about redundancy. He says that Mr Adams was taking notes and Mr Godsman replied in
the affirmative to his question as to whether he could transfer to Karratha and still access a redundancy payment within two
years; two years being the duration of the relocation package. The applicant also references [Exhibit A6] to substantiate his
claims for payment. The evidence is that this letter was drafted by Mr Adams after a meeting on 29 June 2001, which included
Mr Godsman, Mr Adams and Mr Brink, to summarise the outcome of that meeting. It is not said that this letter created the
entitlement, but rather it confirmed that the entitlement existed. The benefit having been agreed to at the meeting in late 1999.

19 Mr Adams says that [Exhibit A6] can be read differently and was not intended to convey the meaning which the applicant
attaches to it. When the difference of interpretation arose in November 2001 about the meaning of that letter Mr Adams took
steps to make clear that a redundancy payment was not available to Mr Brink [Exhibit A8]. This occurred prior to the applicant
leaving the company. Mr Adams says that Mr Godsman did not agree to a redundancy payment in the meeting of 29 June
2001. He says that Mr Godsman did not agree to that benefit at the meeting in late 1999 as he was not there. He also maintains
that there was no question by Mr Brink about redundancy at that meeting. He says that in the handout he used and the package
that was drafted following the meeting that no mention was made of redundancy.

20 There is a clear conflict in the evidence of Mr Adams and Mr Brink on the key question as to whether a benefit was agreed as
part of the contract in the meeting of employees and their families in December 1999.  Mr Adams accepts that Mr Brink
considers that the benefit was discussed at that time but has an entirely different recollection of the meeting. I consider the
evidence of Mr Adams to be more reliable and credible than that of Mr Brink and I would accept the evidence of Mr Adams
over that of Mr Brink. Mr Adams’ evidence was very clear, detailed and unaltered under cross-examination. At the very least
Mr Adams recollection of dates of events would seem to marry better with the correspondence which was then relayed. More
particularly though I consider that it is more probable than not that no redundancy package was agreed to for workers
transferring to Karratha for the following reasons.
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21 Mr Brink says that the ability to access a redundancy payment at a later date was a key component in his decision to transfer to
Karratha. He states—

“So from that point I basically gathered the information for that and I decided from that point on that I would give
Karratha a try. Like, I had actually been up in Karratha a few times, but I hadn’t actually lived there for a long term, and
like, I would give it my best over the next year or so to see whether I liked it and if I didn’t like it, at least I had a way out.
Because I know for a fact that Schlumberger wasn’t going to pay for any transfer of my goods back to Perth again - like,
all my furniture, all that sort of thing. That’s if I just up and quit, but going by the redundancy at least it gave me extra
money so I could pay for all that out of that and not a worry.” (Transcript pg 18-19)

22 In other words the inference can be drawn that but for the redundancy package he would not have transferred to Karratha. Mr
Brink says that he then raised the absence of the redundancy package a number of times but his evidence on this is less than
convincing and less detailed. What is compelling in my view is that Mr Brink received the details of his relocation package
when he arrived in Karratha in about March 2000 having worked offshore for sometime. There is no evidence that he sought to
raise the issue at that time even though the package did not include reference to redundancy.  In fact the only reliable evidence
in my view is that the issue was not raised until a meeting on 29 June 2001 and I so find. I fail to see why the absence of such a
central issue in Mr Brink’s decision to go to Karratha was not queried for approximately 18 months. The only explanation
offered was that initially he was not happy.

23 On behalf of the applicant it is submitted that as Mr Adams took notes of the meeting in 1999 and failed to produce them at
hearing then this should count against the respondent’s case. Yet the relocation package was produced shortly after that
meeting to reflect the discussion of the meeting. It would seem to be a contemporaneous and adequate guide to what was
agreed and it was not chanlleneged. If Mr Brink was truly of the view that the document did not properly reflect the agreed
matters arising from the discussion then he was free to raise that at that time. There is no adequate reason offered as to why he
did not do so. His evidence is certainly not that he simply overlooked the matter or assumed that it was included in any event.
Instead he says he was angry. Seemingly he was not happy about the payment not being included if his evidence is to be
believed. The evidence from both parties makes it clear that other aspects of the relocation package, eg airfares, were
complained about and were changed. This did not happen in respect of an alleged redundancy payment.

24 Mr Brink then places great weight on the letter of 10 July 2001 which simply says on its face that those employees who
terminate after the relocation package period of two years will not receive a redundancy payment. Seemingly then the opposite
may be true that those who leave prior to the two year period are able to access a redundancy payment. The letter does not
cover explicitly this point. The matter does not then arise again until November 2001 when Mr Brink had decided to resign as
he did not enjoy Karratha. At that stage Mr Adams wrote another letter to make it clear that in the respondent’s view no
redundancy applied. Mr Brink, having given his notice, worked for a few more weeks and left, knowing that his employer did
not intend to pay him a redundancy payment. Mr Brink’s position was certainly not made redundant; he simply resigned his
employment. I do not consider that the exchange of letters add extra clarity to the question of whether Mr Brink’s contract
included a redundancy payment. I accept the explanation of Mr Adams that this was not intended by his letter of 10 July
2001 and when that interpretation was made apparent to him he took immediate steps to correct that impression. What I do
consider of importance is typically one might expect a redundancy payment to be paid when one is made redundant. This
happened to those employees who chose not to transfer to Karratha and the respondent’s explanation is that the choice was not
to transfer and be paid redundancy or transfer, continue to be employed and be paid the relocation package. It is more logical
and probable in my view that this is the approach that was adopted.

25 For all the above reasons I cannot find that Mr Brink’s contract included the payment of a redundancy benefit if he transferred
to Karratha but resigned within two years of transfer. Having come to that conclusion the application must be dismissed.

_________

2003 WAIRC 08280
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES STEPHAN BRINK, APPLICANT
v.
SCHLUMBERGER OILFIELD AUSTRALIA PTY LIMITED ACN 003 264 597, RESPONDENT

CORAM COMMISSIONER S WOOD
DATE OF ORDER THURSDAY, 8 MAY 2003
FILE NO. APPLICATION 1416 OF 2002
CITATION NO. 2003 WAIRC 08280
_________________________________________________________________________________________________________

Result Application dismissed
Representation
Applicant Mr T Daly as agent
Respondent Mr T Adams
_________________________________________________________________________________________________________

Order
HAVING heard Mr T Daly on behalf of the applicant and Mr T Adams on behalf of the respondent, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act, 1979, hereby orders—

THAT the application be and is hereby dismissed.
(Sgd.) S. WOOD,

[L.S.] Commissioner.

____________________
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2003 WAIRC 08148
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES BEVERLEY BRYANT, APPLICANT
v.
BOOMERANG PAPER WA PTY LTD, RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED TUESDAY, 25 MARCH 2003
FILE NO/S. APPLICATION 162 OF 2003
CITATION NO. 2003 WAIRC 08148
_________________________________________________________________________________________________________

Result Referral out of time not accepted; application dismissed
Representation
Applicant Ms B Bryant
Respondent Ms D Flint of Counsel
_________________________________________________________________________________________________________

Reasons for Decision
 (Given extemporaneously and subsequently edited by the Commissioner)

1 On 12 February 2003 the applicant, Beverley Bryant, made application to the Commission pursuant to section 29(1)(b)(i) of
the Industrial Relations Act 1979 (“the Act”) alleging that she had been harshly, oppressively and unfairly dismissed by the
respondent, Boomerang Paper WA Pty Ltd. The date of termination in the application is 6 December 2002 and the application
was lodged in the Commission on 12 February 2003. On the papers the application would appear to be 40 days out of time.

2 Section 29(3) of the Industrial Relations Act 1979, is a provision inserted to provide for a discretionary decision by the
Commission to accept an application beyond the 28 days time limit where, in the Commission’s view, it would be unfair not to
do so.

3 Section 29 of the Act, in part, reads as follows—
“(2) Subject to subsection (3), a referral under subsection (1)(b)(i) is to be made not later than 28 days after the day on

which the employee’s employment is terminated.
(3) The Commission may accept a referral by an employee under subsection (1)(b)(i) that is out of time if the

Commission considers that it would be unfair not to do so”.
4 Prima facie, however, by virtue of the time limit, a matter is required to be within time unless of course there is good reason for

it not to be so, and in that sense all applications are to be treated expeditiously.
5 The considerations relevant to whether it might be considered unfair not to accept the application are covered in the decision of

the Senior Commissioner in Anthony William Andrew v Metway Property Consultants and Auctioneers 82 WAIG 3260, and
the decisions therein referred to, being Clark v. Natures Cargo (1999) 95 IR 201 and Clark v. Ringwood Private Hospital
(1997) 74 IR 413. The factors to be taken into account, which are the factors that I consider relevant, are whether there is an
acceptable explanation for the delay, the merits of the substantive application, whether the applicant took steps to make it clear
to the respondent that he or she contested the termination, and the prejudice to the respondent. They are factors that are well
covered in those decisions, and should be applied in this instance.

6 On the evidence before me it is clear that the dismissal of the applicant occurred on 6 December 2002 by way of a redundancy.
The termination was effected without discussions as to the effects of the redundancy or ways to minimise these effects. Section
41 of the Minimum Conditions of Employment Act 1993 applies certain requirements. They are requirements which by virtue of
that Act become part of the contract of employment (see the recent unreported decision of the Industrial Appeal Court in
Garbett v Midland Brick Company Pty Ltd [2003] WASCA 36).

7 Section 41 of the Minimum Conditions of Employment Act 1993 states as follows:
“41. Employee to be informed
(1) Where an employer has decided to — 
(a) take action that is likely to have a significant effect on an employee; or
(b) make an employee redundant,

the employee is entitled to be informed by the employer, as soon as reasonably practicable after the
decision has been made, of the action or the redundancy, as the case may be, and discuss with the
employer the matters mentioned in subsection (2).

(2) The matters to be discussed are —
(a) the likely effects of the action or the redundancy in respect of the employee;  and

(b) measures that may be taken by the employee or the employer to avoid or minimize a significant effect,
as the case requires.”

8 Therefore Ms Bryant was entitled to be informed by her employer, as soon as was reasonably practicable, after the decision to
make her position redundant had been taken and then to discuss with her employer the effects of the redundancy and ways to
avoid or minimise these effects.

9 On the evidence before me, it is clear that Ms Bryant was promptly informed of her redundancy, but there was no discussion in
respect of the requirements in section 41(2) of the Minimum Conditions of Employment Act 1993. Prima facie, on that basis,
there is an aspect of unfairness to be found in the termination. I will return to that issue.

10 Much of the evidence is common and I do not challenge the credibility of the witnesses.
11 The one point of contention in the evidence before me is that the applicant says she raised a query with the respondent on

6 December 2002 regarding her termination. The respondent, through Mr Matthews, says that that did not occur. Whilst I do
not challenge the credibility of the evidence, I would favour the evidence of the applicant on this point. The matter in
contention was not put to the applicant in cross-examination (see Browne v Dunne [1894] 6R 67). The evidence of Mr
Matthews and Ms Bryant is that Mr Matthews, at the time of termination, was nervous. I imply from this that his recall of the
conversation might not be as complete as Ms Bryant’s memory. Of relevance also is that Ms Bryant says at the time she
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accepted the reason for termination but thought there was in fact work to be done. She wanted to wait and see whether there
was work.

12 The evidence of Mr Matthews is clear and straightforward. He says that due to the economic situation there was a downturn in
business at that time and he needed to make a position redundant, i.e. a table-hand position. There were two people in the
table-hand positions and the person who had least service with the company, Ms Bryant, was made redundant. I accept this and
find there was a genuine redundancy.

13 There is no legal requirement that would demand a last-on/first off arrangement. However, it is often a practice that employers
choose to adopt, and there being an absence of other facts, I would not challenge the fairness of the decision to make Ms
Bryant redundant over the other employee. Mr Matthews says also that he continues to employ only one person in the position
of table-hand.

14 The next issue to deal with is that the applicant delayed the application some 40 days. Ms Bryant says the reason for the delay
is due to the Christmas break and she wanted to wait and see, she wanted to prove that there was not in fact a true redundancy
and that the work continued to be performed by someone else. It must be taken into account that the decision regarding
dismissal must be viewed in the circumstances at the time of dismissal. Whereas matters that arise later may be relevant, it is
the circumstances leading up to and at the time of termination that have greater importance for this matter.

15 The applicant then took no other steps. She did seek some advice, but took no steps to apply to the Commission, to apply for
the position later advertised by the respondent, or to challenge the employer at the time that the position was advertised even
though she had waited and was aware that the position had been advertised. The application was then lodged on 12 February
2003, some 40 days out of time. This is a considerable delay given the time limit of 28 days.

16 In relation to the merit of the application, as I have stated, there is merit insofar as there was a redundancy, but the respondent
failed to comply with some of the requirements of section 41 of the Minimum Conditions of Employment Act 1993. It may be
that there could have been some alternate steps taken at that time. That is the submission of the applicant. A new employee did
not start until 5 February 2003. The respondent says there were no alternatives at the time of dismissal other than to reduce
from two table-hands to one table-hand and that is still the situation. The applicant submits from the bar table that they are not
the current arrangements at the respondent’s premises. However, that is not evidence before me, it is at best hearsay and cannot
be given any weight.

17 Lastly, the prejudice to the respondent is to defend an application made 68 days after they had made Ms Bryant’s position
redundant due to a downturn in business and when they still only employ one table-hand. Weighing all of these circumstances,
on balance I consider that it would not be unfair not to accept the application.  While the employer did not follow all
appropriate processes Ms Bryant’s position was in fact redundant and, except briefly on 6 December 2002, she made no
challenge to this. The rationale for delaying her application was not reasonable in my view. Accordingly, I would not accept
the referral out of time and I would dismiss the application.

_________
2003 WAIRC 08146

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES BEVERLEY BRYANT, APPLICANT

v.
BOOMERANG PAPER WA PTY LTD, RESPONDENT

CORAM COMMISSIONER S WOOD
DATE OF ORDER TUESDAY, 15 APRIL 2003
FILE NO. APPLICATION 162 OF 2003
CITATION NO. 2003 WAIRC 08146
_________________________________________________________________________________________________________

Result Referral out of time not accepted; application dismissed
Representation
Applicant Ms B Bryant
Respondent Ms D Flint of Counsel
_________________________________________________________________________________________________________

Order
HAVING heard Ms B Bryant on her own behalf and Ms D Flint of counsel on behalf of the respondent, the Commission, pursuant
to the powers conferred on it under the Industrial Relations Act, 1979, hereby—

(1) DECLARES that it would not be unfair not to accept Ms Bryant’s referral under s.29(1)(b)(i).
(2) ORDERS that the application be dismissed.

(Sgd.) S. WOOD,
[L.S.] Commissioner.

____________________

2003 WAIRC 08085
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THOMAS HOUSTON CAMERON, APPLICANT
v.
BOSTON SCIENTIFIC PTY LTD , RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
DATE FRIDAY, 4 APRIL 2003
FILE NO. APPLICATION 2084 OF 2002
CITATION NO. 2003 WAIRC 08085
_________________________________________________________________________________________________________
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Result Application for leave to amend the Notice of Answer and Counter Proposal granted in part
Representation
Applicant Mr G. Stubbs (of counsel)
Respondent Mr A. Lucev (of counsel)
_________________________________________________________________________________________________________

Reasons for Decision - Leave to amend Notice of Answer
1 The relevant facts for the purpose of these Reasons for Decision are that on 23 January 2003 the respondent filed a Notice of

Answer and Counter Proposal. On 10 March 2003 the matter was set down for hearing over two days commencing 9 April
2003. During interlocutory proceedings before the Commission on 1 April 2003 the respondent sought leave to amend the
Notice of Answer and Counter Proposal. The applicant does not object to certain paragraphs of the amended Notice of Answer
and opposes other paragraphs. The Commission then provided the parties with an opportunity to be heard on the application by
the respondent for leave to amend. These Reasons for Decision relate to the respondent’s seeking leave to amend the Notice of
Answer.

2 To the extent that the amendments sought are not opposed, leave is granted. What follows are the Commission’s brief Reasons
in relation to the balance of the application sought.
Principles

3 The Commission’s power to amend is contained in s.27(1)(m) of the Industrial Relations Act 1979. An amendment ought be
permitted if it is necessary to allow the true issues in controversy to be resolved and if it will not result in an injustice to the
other party which is not being compensated by an award of costs (O’Brien v. Perth Metalwork Co Pty Ltd (2002) 82 WAIG
3209 at 3214). In this jurisdiction in particular, s.26(1)(a) of the Act requires the Commission to act according to equity, good
conscience and the substantial merits of the case without regard to technicalities or legal form. Further an order of costs is not
generally available within the Commission, particularly as it applies to legal practitioners. Therefore, an amendment may for
that reason not be as freely permitted as it would in a jurisdiction where an order for costs is more freely available (ibid).
Conclusions

4 The first opposed amendment sought is as follows. The Notice of Answer in paragraph 2 states—
“The applicant was paid an annual salary of $65,000 and participated in the respondent’s commission plan. Under the
terms of the commission plan, the applicant could earn up to a further $35,000 depending on target performance.”

5 The respondent seeks leave to replace paragraph 2 with an answer that the applicant’s salary exceeded $100,000 per year and
under s.29AA(3) of the Act the Commission has no jurisdiction to determine the applicant’s claim.

6 In considering the submissions of the parties on this point, I record that it is common ground between the parties that an issue
of jurisdiction is able to be raised at any time. Further, it is recognised that whether the Commission does, or does not, have
jurisdiction in a matter is determined by the legislation. There cannot be a waiver of jurisdiction and parties cannot by
agreement confer jurisdiction the Commission does not have (SGS Australia v. Taylor (1993) 73 WAIG 1760 at 1762).
Accordingly, and as I made clear at the conclusion of the proceedings, the respondent is able to raise the issue of jurisdiction in
these proceedings whether or not the amendment is granted. Indeed, to that extent, the applicant is on notice, and has been
since 1 April 2002, of the respondent’s intention to raise the issue as a jurisdictional point.

7 In relation to whether leave ought be granted to amend the Notice of Answer, I agree with the submission of Mr Stubbs as it
focuses on the wording in the Notice of Answer. To allow the amendment is to allow the respondent to change the words it
uses to describe the respondent’s salary in a context where the use of the word “salary” in s.29AA(3) is critical. In the
conclusion I have reached, I consider there will be a prejudice to the applicant if the wording used in paragraph 2 is changed. It
will remove a point of argument presently available to the applicant.

8 Conversely, the respondent is not precluded in any event from arguing that the word “salary” in s.29AA might include
“variable pay” (if those words are used in the contract of employment) or “commission” (as it is described in the Notice of
Application and the Notice of Answer) even with paragraph 2 remaining.

9 On balance, I regard the injustice to the applicant if the amendment is granted to be such, that in fairness, the amendment
sought ought be refused. As indicated, this ruling does not prevent the issue of jurisdiction being raised and pursued by the
respondent.

10 Next, the respondent seeks to amend the Notice of Answer by stating as a ground of opposing an order for reinstatement that
the applicant has contacted the respondent’s customers after his dismissal in an endeavour to procure complaints concerning
his dismissal. Further, certain customers have refused to deal with the applicant. In considering the parties’ respective
positions, I have come to the conclusion that the only reason why such an amendment might validly be opposed is due to the
proximity of the hearing of this matter. To put it another way, if the applicant had indeed acted as alleged, then with due notice,
the respondent would otherwise be entitled to raise his actions as a reason why it may be impracticable to re-establish the
employment relationship. Whether the applicant did so, or whether even if he did, that means that reinstatement is
impracticable is a matter for another day. If customers had refused to deal with the applicant, that would be relevant to the
issue of reinstatement. They are valid issues between the parties.

11 The vice in this change is the proximity of the hearing. In my view, that is an insufficient reason to not allow the amendment in
a jurisdiction where the Commission is not a court of pleadings and is to decide matters according to equity, good conscience
and substantial merit and without regard to technicality and legal forms. If there is a prejudice to the applicant, it is able to be
cured by allowing an adjournment if one is sought. As to that prejudice, I have found persuasive Mr Lucev’s observation that
the subject matter of the amendment in 1.5(c) is a matter within the knowledge of the applicant as to whether he did, or did not
do, the matters the subject of the allegation. As to whether an adjournment ought be sought, that is a matter for the applicant
and not for the Commission. The amendment is granted.

12 The final matter arises as follows. The Notice of Answer in paragraph 8 states—
“Following the termination of the applicant’s employment, the respondent has discovered that in contravention of the
respondent’s policy, the applicant provided medical devices which formed part of the applicant’s boot stock to third
parties. The respondent is currently investigating the whereabouts, status and value of such stock.”

13 The respondent seeks to amend the Notice of Answer by inserting a counter-claim for a declaration from the Commission that
the respondent was entitled to summarily dismiss the applicant by reason of the gross misconduct, alternately gross negligence,
of the applicant by virtue of stock to the value of $27,918 being missing and unable to be accounted for. It also seeks an order
entitling the respondent to set-off the sum of $27,918 against any order that the Commission may make in the event the
applicant is held to have been unfairly dismissed (which is denied).
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14 The applicant argues that he has prepared his case in relation to the issue of boot stock on the basis that the contention of the
respondent is a breach of policy, not that stock is missing and unaccounted for. For the applicant to change tack eight days
before the hearing and prepare to respond to an allegation that stock is missing and unaccounted for will require investigation
of the allegation, obtaining witnesses in relation to it, further particulars and discovery will be required. The additional cost
involved will not be able to be recovered from the respondent.

15 In the conclusion I have reached, I have formed the view that the Notice of Answer raised the issue that medical devices from
the applicant’s boot stock had been provided to third parties. The amendment sought by the respondent confirms that stock is
missing, values it and seeks to rely upon it as entitling it to summarily dismiss the applicant for that reason and that the
valuation should be taken into account in any compensation which may otherwise issue. On the material before me, it seems
likely that in any event there would be evidence of medical devices having been given to third parties in breach of policy.
Whether that constitutes misconduct, or even gross misconduct, is a matter of law, not evidence. I have not been persuaded that
the prejudice to the applicant in the amendment sought is as great as submitted.

16 I also take into account that the Commission was informed on behalf of the respondent that the final position in relation to the
boot stock had been finalised only “a week ago”. Further, I consider that the issue of the boot stock represents a true issue
between the parties.

17 The issue of leave to amend is, in my view, resolved on the same basis as the previous amendment. The respondent is able to
particularise what it has found in the manner that it seeks to do. It is not inconsistent with an alleged breach of policy for the
respondent to argue that the breach is sufficient to warrant summary dismissal.

18 Further, the issue of set-off is a matter which would otherwise be able to be raised at the conclusion of the proceedings
depending upon the findings of the Commission. For all of the above reasons, the amendment ought be granted.

19 I add, although this was not a matter I raised in detail with the parties at the time, the amendment having been made by way of
counter-claim, pursuant to R77(1)(f) of the Industrial Relations Commission Regulations 1985 the applicant is able to address
and call witnesses in respect of the counterproposal after the respondent’s evidence.

20 Accordingly, other than for paragraph 1.3 leave is granted to the respondent to substitute the schedule to the Notice of Answer
and Counter Proposal as presented to the Commission on 1 April 2003. Item 2 of the Schedule attached to the Notice of
Answer of 28 January 2003 remains.

21 The Commission proposes that any order to issue ought issue with any substantive order at the conclusion of the proceedings.

_________

2003 WAIRC 08202
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THOMAS HOUSTON CAMERON, APPLICANT
v.
BOSTON SCIENTIFIC PTY LTD , RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
DATE TUESDAY, 29 APRIL 2003
FILE NO/S. APPLICATION 2084 OF 2002
CITATION NO. 2003 WAIRC 08202
_________________________________________________________________________________________________________

Result Application alleging unfair dismissal dismissed
Representation
Applicant Mr S. Gallacher (of counsel) and later Mr G. Stubbs (of counsel)
Respondent Mr P. Brown (of counsel) and Mr C. Oliver (of counsel) and later Mr A. Lucev (of counsel)
_________________________________________________________________________________________________________

Order
WHEREAS an application was lodged in the Commission pursuant to section 29 of the Industrial Relations Act 1979;
AND WHEREAS the matter was listed for hearing on 9 April 2003;
AND WHEREAS the Commission adjourned the hearing into a conference and an agreement was reached between the parties at
that conference;
AND WHEREAS the applicant subsequently sought from the Commission an order dismissing the application;
AND HAVING HEARD Mr G. Stubbs (of counsel) on behalf the applicant and Mr A. Lucev (of counsel) on behalf of the
respondent;
NOW THEREFORE, I the undersigned, pursuant to the powers conferred on me under the Industrial Relations Act 1979, hereby
order—

THAT the application be dismissed.
(Sgd.) A. R. BEECH,

[L.S.] Senior Commissioner.

____________________
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2003 WAIRC 08193
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES BRENT CARRINGTON, APPLICANT
v.
PERTH 4WD WRECKERS PTY LTD TRADING AS THE PERTH 4WD CENTRE,
RESPONDENT

CORAM COMMISSIONER S J KENNER
DATE FRIDAY, 28 MARCH 2003
FILE NO. APPLICATION 99 OF 2003
CITATION NO. 2003 WAIRC 08193
_________________________________________________________________________________________________________

Result Extension of time granted
Representation
Applicant Mr R Cywicki of counsel
Respondent Mr G Miller as agent
_________________________________________________________________________________________________________

Reasons for Decision
(Ex tempore)

1. The substantive application before the Commission is one brought by Brent Carrington as applicant against the Perth
4WD Wreckers Pty Ltd trading as The Perth 4WD Centre. By this application it is alleged that the applicant was harshly,
oppressively or unfairly dismissed from his employment which he described in the application as “manager”, but the
evidence would suggest that really that ought be read as “parts manager”, on or about 16 December 2002.

2. The application was filed on 29 January 2003, which, and given the date of termination of employment, as particularised
in the claim of 16 December 2002, is self-evidently outside of the 28 day time limit as prescribed by s 29(2) of the
Industrial Relations Act 1979 (“the Act”) and, indeed, is some 16 days out of time.

3. These proceedings are only concerned with whether the Commission should exercise its discretion conferred on it by s
29(3) of the Act to accept the referral out of time. S 29(3) of the Act relevantly provides as follows—
“The Commission may accept a referral by an employee under subsection (1)(b)(i) that is out of time if the Commission
considers that it would be unfair not to do so.”

4. The Commission as presently constituted in the matter of Azzalini v Perth Inflight Catering Services (2002) 82 WAIG
2992, a decision dated 16 October 2002, set out what it considered to be the relevant principles in relation to applications
of this kind, and for the purpose of these proceedings I adopt those principles.

5. In short, the applicant says that the Commission ought to be moved to accept the application out of time for what he
describes generally as three reasons. He says, firstly, that after the termination of his employment he attempted to contact
solicitors but because of the Christmas period he was unable to do so prior to 17 January 2003. Secondly, he says he was
not aware of the 28 day time limit prescribed as required for the purposes of commencing these proceedings in this
jurisdiction alleging harsh, oppressive or unfair dismissal. Thirdly, he says that he will suffer material prejudice if he is
not able to proceed with his claim as he is the sole provider for his family, including two children.

6. There was some evidence adduced by the parties in relation to the extension of time issue, which I simply summarise in
short form as follows. The applicant testified that he commenced employment with the respondent, which the
Commission understands was an acquired business by the respondent but was a derelict business, in about October 2001.
He says he was employed as a parts manager responsible for stock control, ordering spare parts, data maintenance and
general operations of the spare parts section of the business conducted by the respondent.

7. The applicant testified he was employed on the basis of being paid $35,000 per annum as set out in his particulars of
claim. Furthermore he testified he had the use of a company vehicle and was to be paid a bonus which, on his evidence,
was $1,000 per month in the event that he reached or exceeded a sales target in any month of $55,000 worth of sales.

8. The applicant testified that these terms and conditions of employment were agreed at the time, or prior to, his
commencement with the principal of the business, Mr O’Brien. The applicant testified that he worked with the principal,
Mr O’Brien, to re-establish the business, until on or about 14 December 2002 when he was presented with what appears
to have been described as “conditions of employment”, which document was tendered as exhibit A3.

9. That document is described, “Employment terms and conditions”, is dated 14 December 2002, and is said to expire on
14 December 2003. There are various conditions set out in that document which are addressed to the applicant, notably
Para 9 dealing with other allowances and benefits, which describe a performance-based bonus equally shared between all
team members, “current target 55,000, target raised to 75,000 after 3 consecutive months”. Attached to exhibit A3 was
also a document described as “Job responsibilities”, with a job description and, furthermore, a document described as
“Company vehicle policy, Perth 4WD Wreckers Pty Ltd”.

10. The evidence of the applicant was that he considered this document in effect, to amount to a demotion, and a reduction of
his terms and conditions of employment that he enjoyed up until, it seems, on or about 14 December 2002, on his
evidence. The applicant’s evidence was that after consideration of this matter over the course of the weekend following,
on or about 14 December 2002, he declined to accept those conditions and resigned by letter of 16 December 2002, a
copy of which was tendered as exhibit A4.

11. The second paragraph of that letter refers to what the applicant describes as an attack by the respondent at withdrawing
his bonus and benefits, and other things are there set out, not relevant for the purposes of this application.

12. The applicant testified that the respondent was angry on receipt of this letter and told the applicant to leave the premises
that day, which he did. The applicant testified that he was not aware of the 28 day time limit to bring these proceedings.
He said in evidence that he contacted three solicitors, or attempted to contact three solicitors by telephone. He spoke to
one firm of solicitors and he was told that he may have a basis to pursue a claim, but his evidence was he was not advised
of the 28 day time limit in which claims must be filed. The applicant said he contacted two other firms of solicitors but
they were closed for the Christmas period and did not first see a solicitor until on or about 17 January 2003, it seems, on
the evidence.
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13. The applicant said that since the termination of the employment he has attempted to get other employment, but has not
been able to do so. The applicant also gave evidence that the respondent had refused to give a reference to him, or a
separation certificate. Since the time of termination of the employment the applicant has been supporting himself and his
family on Centrelink benefits.

14. The respondent’s evidence also went to the question of the extension of time application. Mr Linklater was called. He
was, on the evidence, employed by the respondent in or about October 2002. He gave evidence about receiving a copy of
exhibit A3, that being the employment terms and conditions which appear to have been in common terms as given to all
of the employees by Mr O’Brien. His evidence was that he did consider the document, but his evidence was also that he
has not signed it and that there was no indication with any certainty as to why Mr Linklater had not signed the document.
Mr Linklater confirmed in his evidence that there was a change in relation to bonus arrangements such that the bonus was
payable from December 2002 and it was paid on a shared basis between himself and another employee.

15. Furthermore, Mr Linklater’s evidence was to the effect that he was present when the applicant received a copy of exhibit
A3, and, in his own words, clearly the applicant was upset with what he saw in exhibit A3. This observation was
confirmed by Mr Marwick, who was also called by the respondent, who the Commission understands is a parts
salesperson employed by the respondent, who also in his evidence said that the applicant was upset when he received a
copy of exhibit A3 as he was present at the time.

16. Mr Marwick also confirmed, relevantly, that insofar as bonus payments paid on or after December 2002, they were, and
have been, shared between him and probably, it seems, Mr Linklater. Also, although the foundation of this wasn’t
apparent to the Commission, Mr Marwick said in evidence that prior to this it was only the applicant who received the
bonus payment.

17. Mr O’Brien, the principal of the respondent, was also called to give evidence. He had previously known of the applicant
when he was a part of a family business in Geraldton, at which time the applicant was employed. It would appear,
according to the terms of a letter tendered through Mr O’Brien, as exhibit A5, which was a reference given by Mr
O’Brien to the applicant dated 29 January 2001, that the applicant had been in the employ of Mr O’Brien’s family
business in the position of new and used parts manager.

18. The evidence of Mr O’Brien also was to the effect that in December 2002 exhibit A3 was given to the applicant and the
other employees in relation to what he described as, in effect, putting the terms and conditions of employment, given that
the business was growing, on a more organised or secure footing. Mr O’Brien denied that the document was given to the
applicant for the purposes of coercing him to sign it or for him to leave.

19. The Commission turns to its conclusions in relation to this matter. In that respect I refer to the tests as set out in Azzalini,
in particular at Para 28. Turning firstly to the length of delay factor, the application is obviously some two weeks or
thereabouts out of time. The applicant says, and on the evidence, the reason for the delay in not filing the application
within time is because, firstly, of his ignorance of the 28 day statutory limit, and, secondly, of his inability to seek legal
advice in relation to his circumstances until the time that he did do so.

20. There is also no evidence before the Commission as to steps taken by the applicant in evidencing his intention to
commence proceedings against the respondent, other than what is before the Commission by way of the application itself.

21. As to the merits, on all of the evidence which is led before the Commission at this stage, the Commission is of the view
that there is at least an arguable case as to the possible repudiation of the applicant’s contract of employment between him
and the respondent at the material time. Although for the purposes of these proceedings only that observation is made,
and it is not to be taken as any concluded view at all on the merits for the purposes of any subsequent proceedings, if they
are to take place.

22. The respondent, on the evidence, is also not able to point to any particular prejudice apart from that, obviously, which
would exist in relation to having to defend the proceedings in the usual way.

23. Weighing all of the factors up, and having regard to all of the evidence, I am of the view the Commission ought exercise
its discretion in this matter to extend the time and accept the applicant’s referral outside of the 28 day time limit.

24. Given the circumstances of the failure to comply with the time limit, although it is of some two weeks or thereabouts out
of time, it is a substantial period but, in my view, is not an inordinately long period of time. I accept the applicant’s
evidence as to his lack of knowledge in relation to the 28 day time limit, and that is a relevant factor, although the
Commission is concerned that the solicitors contacted by the applicant at least did not, on the basis of what the
Commission has before it, alert the applicant to the requirement to file within 28 days, time limits being a matter which,
in my view, ought be one of the first issues that solicitors should consider when contemplating the commencement of
litigation. However, in my view, the applicant ought not suffer any prejudice as a result of that. In my opinion that could
not be said to be his fault.

25. Having regard to all these factors, in conjunction with what I regard to be an arguable case on the merits, as I have said, I
am persuaded to the view that it would be unfair not to extend time in the present case. There will therefore be an order
for acceptance of the applicant’s application by way of referral out of time, and the matter will be referred by the
Commission to a Deputy Registrar for conciliation pursuant to s 32 of the Act.

_________

2003 WAIRC 08026
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES BRENT CARRINGTON, APPLICANT
v.
PERTH 4WD WRECKERS PTY LTD TRADING AS THE PERTH 4WD CENTRE,
RESPONDENT

CORAM COMMISSIONER S J KENNER
DATE FRIDAY, 28 MARCH 2003
FILE NO. APPLICATION 99 OF 2003
CITATION NO. 2003 WAIRC 08026
_________________________________________________________________________________________________________
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Result Extension of time granted
Representation
Applicant Mr R Cywicki of counsel
Respondent Mr G Miller as agent
_________________________________________________________________________________________________________

Order
HAVING heard Mr R Cywicki of counsel on behalf of the applicant and Mr G Miller as agent on behalf of the respondent the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders—

THAT the referral of the herein application be and is hereby accepted out of time.
(Sgd.) S. J. KENNER,

[L.S.] Commissioner.

____________________

2003 WAIRC 08124
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES PHILLIP DAWSON, APPLICANT
v.
DEVAUGH PTY LTD, RESPONDENT

CORAM CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER THURSDAY, 10 APRIL 2003
FILE NO/S. APPLICATION 175 OF 2003
CITATION NO. 2003 WAIRC 08124
_________________________________________________________________________________________________________

Result Application for extension of time granted
Representation
Applicant Mr A Gill, of Counsel on behalf of the applicant
Respondent Mr D Jones, agent on behalf of the respondent
_________________________________________________________________________________________________________

Reasons for Decision
1 On the 14th January 2003 the applicant’s services were terminated on the grounds of redundancy. An application under section

29(1)(b)(i) of the Industrial Relations Act, 1979 (“the Act”), alleging unfair dismissal was filed on the 13th February 2003; this
was two days beyond the time limit set down in the Act.

2 In the first instance the Commission has to consider whether it would be unfair not to accept the application which is out of
time (section 29(3) of the Act).

3 In exercising its discretion it is encumbent on the Commission to consider whether there is an acceptable explanation for the
delay in lodging the application, whether there is merit in the substantive application, whether the applicant took steps to make
it clear to the respondent that the termination of employment was being contested and the prejudice to the respondent if the
application is accepted.

4 The delay came about as a miscalculation by the applicant’s legal representative of the time available to lodge the application
pursuant to section 29(1)(b)(i) of the Act. The error in the date for lodgement was only realised after the expiry of the statutory
time limit. As soon as this was detected action was taken to submit the application. Evidence on the circumstances which gave
rise to the delay was presented by way of affidavit.

5 It is clearly the case that the applicant acted reasonably promptly in pursuing his claim. His services had been terminated on
the 14th January 2003. He consulted the lawyer on 5th February 2003. No blame can be apportioned to him. The delay lies
squarely with the legal representative and appears to have arisen from the miscalculation of 28 days from the date of
termination. The attachment to the affidavit shows that a period of 26 days was allowed for but that this period was
miscalculated when the need for the file to be actioned was diarised. From the documentary evidence and the sworn statement
of the articled clerk involved in the carriage of this matter, there does not appear to have been any carelessness or disregard for
the time limits imposed by the Act on the part of those directly involved in preparing the legal representation. The delay is
explicable in terms of an error within the administration of the lawyer’s office; it was not of the applicant’s making.

6 It is the case that the applicant’s union made telephone contact with the respondent employer following the termination of the
member’s services. While that contact would have alerted the respondent to the applicant’s concerns about being made
redundant, it is not clear that the respondent would have inevitably formed the view that the termination of employment was
going to be contested. However as the applicant was fifty eight years of age and was losing the position he had held for the past
fifteen years, there can be little doubt that the bona fides of the redundancy would have been of primary concern, particularly
as there may have been the opportunity for work on another crane.

7 The thrust of the applicant’s case is that his was not a genuine redundancy but that it had occurred following safety concerns
raised by him. Against this is the submission from the respondent that no safety issues had been raised by the applicant while
working on the project completed immediately prior to the redundancy.

8 As to concerns about not being given the opportunity to work on another crane, it was the respondent’s contention that the
applicant was not qualified to operate the crane. The downturn in business which gave rise to the redundancy was evidenced by
the fact that the applicant was required to take periods of leave prior to being made redundant.

9 The determination of fairness under section 29(3) of the Act does not require a detailed analysis of the substantive merits of the
case. However it is sufficient to ascertain on a prima facie basis that the case presented by the applicant is not without merit.
The test is not that the case would succeed but that there is merit sufficient to satisfy the Commission that there is an arguable
case.
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10 Where an application of this nature extends an entitlement to pursue a claim which would otherwise be barred, axiomatically it
will be prejudicial to the respondent. Here it appears to be the case that the employer has properly discharged its obligations
under the award with respect to the payment of the applicant’s entitlements. It faces the prospect of the cost and inconvenience
of vindicating its position if an extension of time is granted. However this prejudice must be balanced against the interests of
justice. In this respect it is necessary to take into account those factors already cited as well as anything else which may impact
on the legal relationship which existed between the parties.

11 In this respect the redundancy attracts consideration of the statutory framework provided by the Minimum Conditions of
Employment Act, 1993. Although nothing was submitted to the Commission on the relevance of this legislation to the
circumstances under which the applicant was made redundant, the availability of other crane work and the contention as to
whether or not the applicant was eligible and able to perform that work makes that legislation relevant to the assessment as to
whether in the interests of justice an extension of time should be granted.

12 On balance there is an acceptable explanation for the delay of two days in lodging the application and while it has not been
shown that the applicant communicated an unequivocal intention to contest the termination of his employment that alone does
not dispose of the matter. There is in the circumstances of this matter sufficient substance to establish merit in the application.
Also on balance I consider that the interest of justice outweigh the prejudice to the employer.

13 Therefore I consider that it would be unfair not to accept the application. An order will issue to that effect.
_________

2003 WAIRC 08125
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES PHILLIP DAWSON, APPLICANT
v.
DEVAUGH PTY LTD, RESPONDENT

CORAM CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER THURSDAY, 10 APRIL 2003
FILE NO/S. APPLICATION 175 OF 2003
CITATION NO. 2003 WAIRC 08125
_________________________________________________________________________________________________________

Result Application for extension of time granted
Representation
Applicant Mr A Gill, of counsel on behalf of the applicant
Respondent Mr D Jones, agent on behalf of the respondent
_________________________________________________________________________________________________________

Order
HAVING HEARD Mr A Gill on behalf of the applicant and Mr D Jones on behalf of the respondent in relation to an application for
an extension of time in which to lodge an application under section 29(1)(b)(i) of the Industrial Relations Act, 1979;
AND HAVING determined that pursuant to section 29(3) that it would be unfair not to accept the application which was lodged
beyond the time limit imposed by the Industrial Relations Act, 1979;
THE COMMISSION pursuant to the powers conferred on it by the Industrial Relations Act, 1979 hereby orders:-

THAT the application be accepted to be dealt with under section 29(1)(b)(i) of the Act.
(Sgd.) W. S. COLEMAN,

[L.S.] Chief Commissioner.

____________________

2003 WAIRC 08187
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES VICK DIMITRIOU, APPLICANT
v.
ENERGY WORLD CORPORATION LIMITED, RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
DATE TUESDAY, 22 APRIL 2003
FILE NO. APPLICATION 360 OF 2003
CITATION NO. 2003 WAIRC 08187
_________________________________________________________________________________________________________

Result Application lodged out of time dismissed.
Representation
Applicant Mr V. Dimitriou
Respondent Ms S. Edwards (of counsel)
_________________________________________________________________________________________________________

Reasons for Decision
(Extemporaneous)

1 By s.29(3) of the Industrial Relations Act 1979, the Commission may accept a referral of a claim of harsh, oppressive or unfair
dismissal that is out of time if the Commission considers that it would be unfair not to do so. The applicant, Mr Dimitriou, was
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dismissed on 12 December 2002. The 28 day time limited imposed by s.29(2) of the Act expired on 9 January 2003. The date
of the application to the Commission is 20 March 2003. The application is thus 98 days out of time.

2 The Commission’s approach to matters of this nature have been set out in earlier decisions, including the one that Ms Edwards
has referred to and the proper approach to deciding these matters is to consider them under four headings (Andrew v. Metway
Property Consultants (2002) 82 WAIG 3260).

3 In the first of those headings, that is whether there is an acceptable explanation for the delay, I have condensed down Mr
Dimitriou’s position as being primarily that the reason for the delay is that he was given incorrect information by the
Department of Consumer and Employment Protection regarding the salary level in s.29AA(4) of the Act.

4 In order to deal with that submission, it is necessary to put it into its context. The context determines the weight to be given to
it. In my view, the weight to be given to the submission that the reason for the delay is that he was given incorrect information
is proportional to the advice sought. If all that Mr Dimitriou had done was to call that particular government department,
accept that information he was given and not take the enquiry further, then I am inclined to place less weight upon that being
an acceptable explanation. That is so in particular for this reason.

5 Mr Dimitriou submits (and had a statutory declaration to support that submission which I did not find it necessary to accept,)
that he was given the incorrect information on 3 January 2003 but that on or about 20 March 2003 he subsequently attended an
employment law centre where he was given the correct information. He may well have acted promptly in lodging this
application upon being correctly advised but that begs the question why he did not seek such proper advice earlier than he did.
In that context I have not found his primary position, that is that he was given incorrect information, as providing an acceptable
explanation for the delay.

6 I also note that as to other reasons he has given, particularly in the written submission that was attached to the application,
there is nothing put in relation to the shock that he alleges that he received to show that for example he was not able to make a
decision to make this application. I therefore find that Mr Dimitriou has not shown that there was an acceptable explanation for
the delay.

7 I next turn to consider the merits of the substantive application. The primary facts as I find them to be are that Mr Dimitriou
was employed for a probationary period of three months and he was dismissed after approximately one month’s employment.
Further, I find that he was dismissed in accordance with his written contract of employment. He says that he was not given a
reason for his dismissal but even if I accept that as being correct, I note that the contract did not require a reason to be given.
Therefore, on the information before me, Mr Dimitriou was dismissed in accordance with his contract, that is, he was
dismissed in writing (he says he was given a letter) and also (on the submission of Ms Edwards) he was given a further one
month’s pay. That is a dismissal in accordance with the contract.

8 I add that where a person is dismissed without having been given a reason, the dismissal may be unfair. It will not be so
automatically. It is necessary to look to the context because once the reason is known it may be apparent that the reason shows
that the dismissal was perfectly valid and not unfair. Here, the context is that Mr Dimitriou was employed on a period of
probation. Ms Edwards quite correctly has submitted that the probation is quite critical as being a mere extension of the hiring
process without an obligation on either party to continue in employment until the end of the probationary period (East
Kimberley Aboriginal Medical Service v. Australian Nursing Federation (2000) 80 WAIG 3155). Further, s.23A(2) of the
Industrial Relations Act 1979 requires that the Commission to have regard to a probationary period that is in writing between
the parties and where the period of employment is less than three months. That is the case here and accordingly the statute
itself elevates Mr Dimitriou’s probationary employment to one of significance.

9 Furthermore, any allegation of irregularity in the accounts of the respondent is not of itself an issue for the Commission. The
Commission does not have some wider public interest in investigating the financial irregularities of employers other than in the
course of dealing with an application alleging unfair dismissal. I find that this is not the forum for such matters to be aired of
themselves.

10 In my view, I am not able to decide this application by Mr Dimitriou by balancing some alleged financial impropriety on the
part of the respondent with what Mr Dimitriou describes as the “technicality” of the 28 day period. It is quite clear that any
allegation of financial impropriety will be strongly opposed because the respondent will say that the accounts were done, and
done on time, by another person. On that basis I am unable to rate the merits of the substantive application highly or strongly in
Mr Dimitriou’s favour.

11 The third heading is whether Mr Dimitriou took steps to make it clear to the respondent that he contested the dismissal. I find
in relation to this there is nothing to show that the respondent knew all along that Mr Dimitriou would be contesting his
dismissal and that, in that context, whether the 28 days was exceeded or not was of no interest to the respondent. Rather, I am
satisfied from the submissions before me that the first the respondent knew that Mr Dimitriou wished to contest the dismissal is
when the application was served on the respondent.

12 The final heading is the prejudice to the respondent. Ms Edwards submits that the respondent would be prejudiced if the
application was granted because a potential key witness who might have been available had the application been made within
time is now not in the country. I find that that is a prejudice to the respondent in that if this application is granted and
Mr Dimitriou’s claim of unfair dismissal is to be dealt with on its merits the respondent is at a disadvantage in not being able to
call a potential key witness to its position.

13 Taking all of those matters into account, including my view that to lodge an application two and a half times greater than the
period set by Parliament is not merely a technicality and neither is it a short period of time past the 28 days, I find that Mr
Dimitriou has not shown that it would be unfair not to accept his application and accordingly an order will now issue that
dismisses his application.

_________
2003 WAIRC 08186

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES VICK DIMITRIOU, APPLICANT

v.
ENERGY WORLD CORPORATION LIMITED, RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
DATE TUESDAY, 22 APRIL 2003
FILE NO. APPLICATION 360 OF 2003
CITATION NO. 2003 WAIRC 08186
_________________________________________________________________________________________________________
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Result Application lodged out of time dismissed.
Representation
Applicant Mr V. Dimitriou
Respondent Ms S. Edwards (of counsel)
_________________________________________________________________________________________________________

Order
HAVING HEARD Mr V. Dimitriou on his own behalf as the applicant and Ms S. Edwards (of counsel) on behalf of the respondent,
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby orders—

THAT the application is hereby dismissed.
(Sgd.) A. R. BEECH,

[L.S.] Senior Commissioner.

____________________

2003 WAIRC 08268
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES DARYL WAYNE EVANS, APPLICANT
v.
JIM CATCHPOLE CIVIL INFRASTRUCTURE, RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED THURSDAY, 12 DECEMBER 2002
FILE NO. APPLICATION 1763 OF 2002
CITATION NO. 2003 WAIRC 08268
_________________________________________________________________________________________________________

Result Application out of time accepted
Representation
Applicant Mr D W Evans
Respondent Mr J Catchpole
_________________________________________________________________________________________________________

Reasons for Decision
 (Given extemporaneously and subsequently edited by the Commissioner)

1 On 15 October 2002 the applicant, Mr Daryl Wayne Evans, made application to the Commission pursuant to section 29(1)(b)(i)
of the Industrial Relations Act 1979 (“the Act”) alleging that he had been harshly, oppressively and unfairly dismissed by the
respondent, Jim Catchpole (Civil Infrastructure). The date of termination in the application is 15 September 2002 and the
application was lodged in the Commission on 15 October 2002. On the papers the application would appear to be 2 days out of
time.

2 Section 29(3) of the Industrial Relations Act 1979, is a provision inserted to provide for a discretionary decision by the
Commission to accept an application beyond the 28 days time limit where, in the Commission’s view, it would be unfair not to
do so.

3 Section 29 of the Act, in part, reads as follows—
“(2) Subject to subsection (3), a referral under subsection (1)(b)(i) is to be made not later than 28 days after the day on

which the employee’s employment is terminated.
(3) The Commission may accept a referral by an employee under subsection (1)(b)(i) that is out of time if the

Commission considers that it would be unfair not to do so”.
4 Prima facie, however, by virtue of the time limit, a matter is required to be within time unless of course there is good reason for

it not to be so, and in that sense all applications are to be treated expeditiously.
5 The considerations relevant to whether it might be considered unfair not to accept the application are covered in the decision of

the Senior Commissioner in Anthony William Andrew v Metway Property Consultants and Auctioneers 82 WAIG 3260, and the
decisions therein referred to, being Clark v. Natures Cargo (1999) 95 IR 201 and Clark v. Ringwood Private Hospital (1997)
74 IR 413. The factors to be taken into account, which are the factors that I consider relevant, are whether there is an acceptable
explanation for the delay, the merits of the substantive application, whether the applicant took steps to make it clear to the
respondent that he or she contested the termination, and the prejudice to the respondent. They are factors that are well covered
in those decisions, and should be applied in this instance.

6 Mr Evans states his application was filed out of time due to the following—
“1. Why my claim was a day late was because I was thinking of 1 month not 28 days. I was sacked on the 15th so I
thought I had until the 15th of the following month to lodge it.
2. The main reason was that I didn’t have the money to lodge my claim, my son started work the week before and I
borrowed the fifty dollars off him to lodge the claim.”

7 Mr Evans stated these reasons in his evidence. He says also that he was short of money due to expenses related to his wife. His
evidence is that he was dismissed by Mr Catchpole as he queried him about comments Mr Catchpole had made about his son,
Brendon, who was also employed by the respondent, and about some damage to a bobcat. The applicant says that he supplied a
business number to his employer but only for taxation purposes.

8 The status of Mr Evans engagement is in contention between the parties and will require further evidence to determine.
However, on the face of the evidence so far Mr Evans would appear to be an employee who works as required on a full-time
basis. I accept the reason for delay and the period of delay is small. On the evidence so far the dismissal was both sudden and
without warning and hence the merits of the application should be heard. The delay in the application causes no prejudice to
the respondent.
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9 For the reasons as expressed I will issue a declaration that it would be unfair not to accept the application pursuant to section
29(3).

_________

2003 WAIRC 08270
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES DARYL WAYNE EVANS, APPLICANT
v.
JIM CATCHPOLE CIVIL INFRASTRUCTURE, RESPONDENT

CORAM COMMISSIONER S WOOD
DATE OF ORDER WEDNESDAY, 7 MAY 2003
FILE NO. APPLICATION 1763 OF 2002
CITATION NO. 2003 WAIRC 08270
_________________________________________________________________________________________________________

Result Application out of time accepted
Representation
Applicant Mr D W Evans
Respondent Mr J Catchpole
_________________________________________________________________________________________________________

Order
HAVING heard Mr D W Evans on his own behalf and Mr J Catchpole on behalf of the respondent, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act, 1979, hereby declares—

THAT it would be unfair not to accept Mr Evans’ referral under s.29(1)(b)(i).
(Sgd.) S. WOOD,

[L.S.] Commissioner.

____________________

2003 WAIRC 08097
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES ALAIN FRANÇOIS, APPLICANT
v.
BUZZ DANCE THEATRE LIMITED, RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
DATE WEDNESDAY, 9 APRIL 2003
FILE NO. APPLICATION 884 OF 2002
CITATION NO. 2003 WAIRC 08097
_________________________________________________________________________________________________________

Result Application alleging unfair dismissal dismissed and denied contractual entitlements granted.
Representation
Applicant Mr G. McCorry (as agent)
Respondent Mr D. Hamilton (as agent)
_________________________________________________________________________________________________________

Reasons for Decision
1 The respondent in this matter is a dance theatre company. The applicant, Mr François, was employed as its general manager

from June 2001 to 3 May 2003. On that day he was dismissed for serious misconduct, incompetence and neglect in the course
of duties. He was paid six weeks’ salary in lieu of notice and his annual leave entitlements. He claims that his dismissal was
harsh, oppressive or unfair.

2 The relevant facts as I find them to be are these. Mr François’ terms of employment were set out in an employment agreement.
Clause 7.1 states as follows—

“The employee will devote his best efforts and entire time to advance the interests of the employer and perform his duties
to best of his ability. He will show the utmost good faith and will devote adequate time and attention to his duties of
employment and use his best endeavours to promote the interests and welfare of the employer and in all respects
diligently obey and observe all lawful directions of the employer and those persons delegated to give such directions by
the employer.”

3 The schedule to the employment agreement sets out the work of Mr François and, relevantly it contains the following—
“Oversee development, implementation and performance management of business plans;
Prepare and implement budgets relating to company programmes and schedules of activities;
Foster good public relations and maintain strategic links with client groups;
Oversee the day-to-day management of the company’s operations.”

4 As part of the respondent’s programme a dance tour to the goldfields was organised to leave on Tuesday 26 March 2002. The
tour consisted of six dancers and accompanying management staff. Mr François’ evidence, which on this issue was not
contested, was that approximately one hour before the bus was due to leave the company administrator, who was going on the
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tour, told Mr François that she had been to the bank to cash a cheque for $500.00 for expenses on the tour but that there had
been some difficulty at the bank. She had been told that the account was overdrawn, however the bank had nevertheless cashed
the cheque.

5 Mr François stated that he regarded the comment as a casual comment. He had been surprised because in the week prior he had
asked the bookkeeper whether there were still sufficient funds in the main cheque account and had been told there were
sufficient to cover the tour. Mr François concluded that any overdrawing of the account was therefore small and would be able
to be managed by a transfer from the cash management account. The account had been overdrawn on occasions before. He
allowed the tour to proceed and stated he would look into the issue. He resolved to transfer money into the account before the
cheques for accommodation on the tour were presented.

6 Mr François tried to use telephone banking to access the accounts but was informed that he was not the registered authority on
the account. He endeavoured to access the account via the internet but did not have the necessary password. It is Mr François’
evidence, which I accept, that the telephone and internet banking facilities had been established by him only in the previous
fortnight. He was however a signatory to the account and had been so for the previous 10 months. Nevertheless, he was not
able to gain the correct information regarding the bank balance.

7 Mr François then called the local branch of the bank to be told that the manager was on leave and no one would be available to
help him until the following day. Mr François applied for an overdraft facility which he understood would have a 24-hour
turnaround.

8 Mr François telephoned the bank on the next day. He was informed that the overdraft facility had been refused. When Mr
François was in attendance at the bank he resolved the problem of accessing the account and he then discovered that the
account was $7,000 overdrawn. He transferred the remaining $2,000 in the cash management account into the overdrawn
account.

9 He urgently met with ArtsWA to seek an early payment on the second quarterly payment that was due at the end of April and
in that connection arranged for a draft artistic report and quarterly management reports to be signed by Mr Hodge, the
Chairman of the Board, in Sydney for forwarding to ArtsWA. He arranged for the cheque to be couriered from ArtsWA and
banked. The cheque was deposited on 22 April 2002.

10 Mr François stated in evidence that he telephoned all the creditors, explained the situation and apologised on behalf of the
respondent. He offered to cover any dishonour fees and arranged for payment by direct transfer so that the cheques would not
have to be re-presented. His evidence was that he contacted the creditors towards the end of the week of the tour. He had not
wanted to contact them immediately he became aware of the problem with the account being overdrawn because he did not
want to panic them before knowing the extent of the problem. He also did not want a problem to arise regarding the
accommodation which had been booked for the tour.

11 Ultimately, nine cheques were in fact dishonoured.
12 He stated that he had put in place arrangements whereby either he or the bookkeeper would have banked any cheques which

came in whilst the company administrator was on the tour. His evidence was that no cheques were received whilst the
company administrator was on the tour. Mr François acknowledged that he did not inform the Chairman of the Board of the
circumstances of the overdrawn account nor of the dishonoured cheques.

13 Mr François’ evidence was that he later discovered that a number of cheques totalling $8,000 which had been received prior to
the tour departing were deposited in the account after the company administrator had returned from the tour. The company
administrator had the responsibility for banking the cheques and she had been “sitting on” those cheques. Mr François stated
that he did not make any direct enquiries of the company administrator regarding this issue.

14 For the respondent, evidence was given by the Chairman of the Board, Mr Hodge. The position of Chairman is an honorary
position for which Mr Hodge is not paid. He was a member of the original Board of the respondent when it was formed in
1985 although he resigned from the Board on one occasion to ensure there was no perceived conflict of interest with his then
employment. He returned as a Board member in October 1995 and in May 1996 was appointed Chairman of the Board.

15 Mr Hodge tendered a witness statement in the form of an affidavit. He was then questioned further by the advocate for the
respondent. An objection was taken to Mr Hodge presenting his evidence by both tendering a document and then giving oral
evidence. The objection taken was that Mr Hodge’s evidence should either be one, or the other. I overruled the objection and
state my reasons for so doing. It is not unusual, in my experience, for a statement of evidence to be given, and for
supplementary questions to be asked. On this occasion, the further questions did go to some of the issues contained in the
witness statement and not merely to issues which arose during the course of the proceedings which necessarily would not be
encompassed within the statement. However, this merely leads to a risk that an answer given by the witness orally may conflict
with part of the written statement, thus providing a fruitful avenue for cross-examination. This is not a disadvantage to Mr
François, but rather a potential disadvantage to the respondent. I formed the view that provided Mr François was not
disadvantaged by not having had an opportunity to read and consider the written statement, any disadvantage in the procedure
lay potentially with the respondent and not Mr François.

16 Mr Hodge stressed the role of the Chairman as being one of ensuring good governance with rigorous annual audits. He was
mortified when he was informed at a meeting that there had been dishonoured cheques. Mr Hodge’s evidence is that had he
known at the time he would have ceased trading immediately in order to examine the seriousness of the situation to see
whether or not an administrator could be appointed or that the situation could be avoided in some other way. He had been
aware that the respondent carried a deficit but knew the funding authorities would cover the respondent for the periods
concerned. A stabilisation grant had been received to cover the expanded tour programme. At no time was the respondent
insolvent apart from the period of the dishonoured cheques. In fact, the respondent is in a strong financial position.
Nevertheless, he assessed the situation as having damaged the respondent’s good reputation.

17 Mr Hodge’s evidence was that he rang some of the creditors who had received the dishonoured cheques. Some had not heard
from Mr François and Mr Hodge therefore doubted that Mr François contacted all creditors.

18 Further, only he had the authority to raise an overdraft from the bank and he could have raised that overdraft had he been
contacted for that purpose. He informed Mr François that in no circumstances would the respondent present a cheque if there
was doubt regarding its capacity to cover the funds in the cheque. Mr Hodge stated that he was not aware of the process of
banking cheques and he did not know how long cheques were held prior to them being banked. However, if cheques were not
banked soon after receipt that was a matter for the general manager to rectify and systems should be in place to monitor and
ensure that that does not occur. He therefore regarded the position of cheques not being banked soon after receipt as a sign of
incompetence.
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19 He wrote an internal confidential memo to Mr François of 25 April 2002 seeking a written explanation from Mr François by
26 April 2002 regarding two issues. The first issue is the presentation of cheques issue which has formed the subject of these
Reasons. The second issue is the presentation of projected budgets.

20 As to this first issue, the point was made in Mr Hodge’s memo that issuing cheques knowing that there are insufficient funds to
cover those cheques is illegal and he asked Mr François to specifically address Mr François’ level of awareness of the fact that
there were insufficient funds in the company’s account to cover the cheques issued to cover expenses incurred on the tour
together with the description of the actions that he took to ensure the creditors to whom the cheques were presented were made
aware that there were insufficient funds to cover the cheques. As to the second matter he asked Mr François to address
particularly why the Board of Directors should have confidence in Mr François’ ability to present a budget that is accurate and
that represents sound assumptions.

21 Mr Hodge directed Mr François to immediately proceed on annual leave while the Board considered his responses. He was not
to contact any contracted member of the respondent during the time and was to return keys and other passes to the building.

22 Mr François replied in a letter dated 26 April 2002. I consider that the contents of the letter, as I need to consider it for the
purposes of these Reasons, are reflected in the evidence I have recounted above and in what is to follow.

23 In relation to the second issue Mr François replied drawing a distinction between operating profit/loss in budgets for a calendar
programme of activities and its impact on the total actual profit/loss in the balance sheet.

24 On 3 May 2002 Mr Hodge wrote the letter of dismissal (exhibit No. 8). The letter states that the Board has given very careful
consideration to Mr François’ written response and has determined that he has not satisfied conditions contained in Clause
7.1 of the employment agreement in that he had not acted in the best interests and welfare of the employer. The Board decided
to terminate the employment agreement in accordance with the provisions of Clause 12.5 of that agreement with effect from
3 May 2002. Mr Hodge wrote that knowingly issuing company cheques with insufficient funds was a serious matter and
brought the outstanding reputation of the respondent into disrepute with creditors and significantly damaged the good
management standing with funding bodies and sponsors. The Board was of the view that the failure to withhold cheques and
make other satisfactory arrangements with creditors while the cash flow of the company was stabilised represented serious
misconduct, incompetence and neglect in the course of the performance of duties. Mr Hodge noted that Mr François’ response
to the second issue failed to convince the Board members.

25 I turn now to consider the submissions of the respective parties. Mr François believes his dismissal was unfair because what
occurred was not serious, not premeditated nor evil or contrary to his professional code of ethics. He does not consider he
knowingly issued cheques knowing the account was overdrawn and when he found out the true situation he took all available
steps. Whilst quite possibly he could have contacted creditors to arrange alternate payments, he did not wish to do so before
discovering the true extent of the problem in case it panicked any particular proprietor. As he stated in his letter to Mr Hodge,
the respondent had a $76,000 deficit one week after he arrived to take up the position of the general manager with the
respondent. He was not responsible for placing the company in this position or the position in which it found itself in March
2002. Subsequently ArtsWA contributed $55,000 towards the deficit and he had diligently applied himself to addressing the
remaining deficit. Mr François submitted that he has worked passionately in an attempt to place the respondent in a viable
financial position. He had been without accounting expertise for the last four months to oversee more complex financial tasks.

26 One month after his arrival he had formed the opinion that the company administrator did not have the confidence to do the
accounting and bookkeeping required and he had been deeply dissatisfied with the state of the accounts. I observe in Mr
François’ letter that the deep dissatisfaction included that cheques were not banked regularly. He took steps of appointing a
bookkeeper to relieve the administrator of most of her bookkeeping duties leaving with her the duties of banking, invoicing
and petty cash. As to the issue of the budgets, re-budgeting had been carried out alongside other duties including the
formulation of a triennial application to the Australia Council for the Arts, the company’s annual report, the organising of
Board meetings and the annual general meeting.

27 The respondent submitted that Mr François did not properly manage the company’s cash flow. Had he done so, the nine
cheques totalling $9,431.48 would not have been dishonoured and the company would not have attracted various bank charges
of $375. It created an intolerable situation that impacted adversely on the outstanding 17 year credit and financial management
history of the company. It was considered that Mr François admitted that he took a risk that there would be sufficient funds in
the account by the time that the cheques were presented knowing full well that the account was already in deficit. The only
position that was acceptable to the respondent was that cheques were not to be presented until it was positively known that
there were funds to cover those cheques. Failure to manage what was quite a simple process was seen by the Board as a sign of
serious misconduct and incompetence. Mr François could have stopped the presentation of the cheques and made alternative
payment arrangements with creditors until there were sufficient funds in the account and made arrangements with the bank for
an overdraft well before the tour and the presentation of the cheques.

28 Further, Mr François’ revised 2002 budget failed to demonstrate a capacity to achieve a surplus when instructed to do so.

Conclusion
29 The respondent dismissed Mr François pursuant to Clause 12.5 of the employment agreement. That states as follows —

“This agreement may be terminated forthwith by the employer without payment of any remuneration or compensation
(other than that accrued at the date of termination) …
12.5 If the employee is or becomes guilty of any serious misconduct, gross incompetence, gross insubordination or

neglect in the course of the performance or the purported performance of his duties hereunder or commits
either in such course or in his private life any act which causes him to be publicly disgraced or held in public
contempt.”

30 I find therefore that Mr François was summarily dismissed pursuant to Clause 12.5 for breaching Clause 12.5. The fact that the
respondent paid Mr François a payment equivalent to six weeks’ salary in lieu of notice plus other accrued entitlements does
not convert the summary dismissal which actually occurred into a dismissal upon notice. Indeed, it is to be observed that the
contract of employment does not provide for payment in lieu of notice in Clause 13.1. The contract provides only for the
giving of notice to terminate.

31 The significance of the finding that the dismissal was summary is that where an employee is dismissed summarily for
misconduct the employer bears an evidentiary onus to establish the misconduct upon which it relies. Once that misconduct is
established, the onus then moves to the employee to show that notwithstanding the misconduct, the dismissal was harsh,
oppressive or unfair (Shire of Esperance v. Mouritz (1991) 71 WAIG 894 (IAC); Winkless v. Bell (1986) 66 WAIG 847 at 848;
Federated Brick Tile and Pottery Union v. Bristile Limited (1982) 62 WAIG 2926 at 2928; Pastrycooks Employees, Biscuit
Makers Employees & Flour & Sugar Goods Workers Union (NSW) v. Gartrell White (1990) 35 IR 70 at 83).
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32 The letter of dismissal concludes that Mr François’ actions represents serious misconduct, incompetence and neglect in the
course of the performance of duties. The point was well made by Mr McCorry, who appeared on behalf of Mr François, that
during the course of the hearing the respondent used the description “a serious act of gross misconduct” and also alleged
breaches by Mr François of some provisions of the Corporations Act 2000 although these were not raised in the respondent’s
Notice of Answer and Counter Proposal. In my view, fairness requires me to hold the respondent to the vocabulary and issues
used by it in the letter and Notice of Answer.

33 Nevertheless, what is required in order for the respondent to lawfully dismiss Mr François pursuant to Clause 12.5 is for the
respondent to show that it honestly and genuinely believed, and had reasonable grounds to believe, that Mr François was guilty
of: any serious misconduct; gross incompetence; gross insubordination or neglect in the course of the performance or the
purported performance of his duties (Hooper v. Bi-Lo Pty Ltd (1992) 53 IR 224). The wording of Clause 12.5 shows that any
one of the above events would allow for the dismissal without payment of any remuneration or compensation.

34 I am satisfied from the evidence, and indeed it is not disputed, that nine cheques were dishonoured in the circumstances
outlined above. I also find that by the terms of Mr François’ employment agreement he was responsible for overseeing the day-
to-day management of the respondent’s operations (Schedule2, Exhibit 1). The fact that nine cheques were dishonoured in the
light of the evidence that no such situation had occurred previously to Mr Hodge’s knowledge does not reflect well upon his
day-to-day management of the respondent’s operations. Mr François’ own evidence must be taken as acknowledging that he
realised the necessity for there to be sufficient funds in the account at the time the cheques were presented because of the steps
he took to discover the true situation and rectify it. The point that he failed to do so, and that the cheques therefore were
presented when there were insufficient funds to cover the cheques, is a point of significance against Mr François’ day-to-day
management of the respondent’s operations.

35 Mr François’ evidence is that he relied upon his staff. Whilst I accept that that necessarily is the case, the degree to which that
occurs depending upon the size of the organisation, Mr François as general manager was responsible for overseeing the day-to-
day management of the respondent’s operations. By relying on his staff as he has said, he does not move the responsibility for
overseeing the day-to-day operations of the company to those staff. If Mr François relies on his staff he does so in the
knowledge that if the staff member gives incorrect advice, the responsibility rests with him.

36 Mr McCorry made the point that the respondent has not provided evidence of bank statements at the various times. However,
the evidence before the Commission is clear that the cheques were dishonoured and from this I conclude that there were indeed
insufficient funds to cover the cheques. I accept the evidence of Mr François as to the size of the deficit when eventually he
gained access to the account. Thus, although Mr François relied on a statement from the bookkeeper that there were sufficient
funds to cover the tour, that statement necessarily was inaccurate.

37 Further, Mr François states that in his observation the company administrator delayed banking cheques. I conclude from the
evidence overall that Mr François is correct. In particular, the bank deposit slip (exhibit B) shows a type-written extract from
the respondent’s financial system which shows that the cheques in the possession of the respondent on 19 March 2002 were
banked on 26 March 2002. Whether that is banking in “a timely fashion” as Mr Hodge referred to is a matter for debate. The
word “timely” is a word of indefinite meaning. In circumstances where, on the evidence before the Commission, cash flow in
the respondent’s operation is critical and time is of the essence, the evidence of exhibit B is far from “timely” and should be a
cause for concern. I add that the respondent was in a position to call the company administrator to explain exhibit B and the
implications to be drawn from it but it did not do so. That is a matter for the respondent. I am therefore left with the evidence
before me that shows an unexplained delay between receiving cheques and banking them.

38 The point to be made, however, is that if cheques were not being banked in a “timely fashion” that is a matter for the general
manager. It is certainly a matter for the general manager when, as Mr François’ letter of 26 April 2002 (attached to Mr
Hodge’s statement (exhibit D) as part of GEH6 shows), states, a month after his arrival he formed the opinion that the
company administrator did not have the confidence to do the accounting and bookkeeping required and he was deeply
dissatisfied with the state of the accounts including that cheques were not banked regularly. I am able to conclude only that if
the general manager was aware that cheques were not banked regularly the responsibility for rectifying that lay with the
general manager.

39 I am not persuaded by any allusion (the evidence being no stronger than that in my view) that Mr François’ work as general
manager was resisted by some staff. Mr François’ evidence on this resistance does not relate to the company administrator
directly and in any event Mr François is not able to evade the responsibility for the day-to-day management of the respondent’s
operations by stating that the company administrator had been “sitting on” cheques and not banking them when this is
something about which he had been aware since the first month after his arrival.

40 Accordingly, I reach the conclusion that the lack of sufficient funds in the account prior to the departure of the tour amounts to
neglect in the course of the performance or the purported performance of Mr François’ duties of overseeing the day-to-day
management of the respondent’s operations.

41 The respondent’s principal reason for dismissing Mr François centred more upon the accusation that he knowingly issued
company cheques with insufficient funds and failed to withhold the cheques and make other satisfactory arrangements with
creditors while the cash flow of the respondent was stabilised (the letter from Mr Hodge of 3 May 2002). I find on the evidence
that as the tour departed, Mr François had been informed that the account was overdrawn. Mr François himself admits this and
it is not a point in dispute. Mr François’ decision that he could take steps to ensure that there were sufficient funds in the
account by transferring funds from the cash management account arose from his assumption that any overdrawing of the
account was small. This assumption arose because of Mr François’ lack of knowledge of the true state of the account. This
arose because he accepted the information of the bookkeeper.

42 Be that as it may, I find that Mr François did not take steps to ensure that cheques would not be presented until funds were in
the account. I am satisfied from the evidence that it was possible for Mr François to have arranged alternate methods of
payment to the creditors by contacting them. Mr François admitted as much. His choice was not to do so because he did not
wish to panic a proprietor. As a consequence of his choice, the cheques were presented although Mr François was aware that
there were insufficient funds in the account because—

43 (1) he had attempted to access the account via telephone banking and internet and failed;
44 (2) he was not able to access the account because the bank manager was on one day’s leave;
45 (3) the overdraft facility he sought was refused;
46 (4) Mr François only became fully aware of the extent to which the account was overdrawn 48-hours after he had

been told of the problem and after the departure of the tour.
47 He phoned five creditors to whom cheques had by then been issued to explain the situation and apologise. However, it was not

until “roughly three or four days after the tour departed” that he contacted the persons to whom the cheques would by then
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have been issued. He did not then take any steps to make other arrangements for what would eventually be the use of four
remaining cheques (making nine in all).

48 Thus, I am satisfied from the evidence that Mr François allowed the respondent’s cheques to be used knowing that there were
insufficient funds to cover those cheques. This was neglect in the course of the performance of duties and given that in doing
so the respondent is technically trading whilst insolvent this represents serious misconduct.

49 I add that I accept Mr François’ evidence that at all times he believed he acted in the best interests of the company. He wanted
the tour to proceed and he took steps by contacting the creditors to address the situation and ensure that all cheques were in fact
honoured subsequently. I also have no reason not to accept Mr François’ evidence that he did not regard the matter as serious
and he did not act in a premeditated or evil way. That however, does not alter the conclusion I have reached that the respondent
has discharged the onus upon it to show that the serious misconduct for which Mr François was dismissed has been made out
on the evidence. I find therefore that the respondent was entitled to dismiss Mr François in accordance with the terms of his
employment agreement.

50 I find also that the conclusion I have reached would entitle the respondent to dismiss Mr François in the manner that it has
without considering the view of the Board as expressed in Mr Hodge’s letter of 3 May 2002 that Mr François’ response why
the Board should have confidence in his ability to present a budget that is accurate and represents sound assumptions failed to
convince the Board members. The point at issue refers primarily to the evidence of Mr Hodge (transcript p.154) that pre-
payments were included in the 2001 budget that were not to be audited in the 2001 budget; they were to be audited in the
2002 budget. This has the consequence of skewing the actual financial situation.

51 I have not found the evidence on this point to have established that the respondent was entitled to dismiss Mr François pursuant
to clause 12.5 of the employment agreement. That clause in its terms refers to acts of a serious nature. Even if the inclusion of
the pre-payments in the 2001 budget is incorrect as Mr Hodge maintains, that act does not appear to be in the same character as
the events contained in clause 12.5 entitling the respondent to dismiss Mr François without payment of any remuneration or
compensation.

52 I now turn to consider Mr François’ claim that his dismissal was nevertheless harsh, oppressive or unfair. A number of issues
were put forward in support of Mr François’ position. It was argued that part of the reason why Mr Hodge wrote the letter of
25 April 2002 to Mr François which required his explanation on two issues and required him to take annual leave was
Mr Hodge’s belief that Mr François did not have access to the respondent’s account details. This is due to Mr Hodge’s
misunderstanding of Mr François’ statement in his letter of 26 April 2002 that in trying to access account details both by
telephone and internet Mr François was told he was not the registered authority on the account. Mr François’ evidence is that
he was the registered authority on the account so far as operating the account was concerned. However, he had only established
telephone banking access and internet banking access two weeks before the tour departed. As to the telephone banking access,
this needed to be arranged via the bank’s Eastern States offices and this had not yet occurred. As to the internet banking, the
relevant password had not been provided by the bank’s Eastern States office. In all other respects Mr François was a registered
authority on the account.

53 I am satisfied from the cross-examination of Mr Hodge that he acknowledges the evidence given by Mr François. However, I
have not found the point to be sufficient to show that Mr François’ dismissal was unfair. The reason for the dismissal, at least
the primary reason, is the issue of the presentation of cheques when there were insufficient funds in the account. That has been
made out and although Mr Hodge wrote the letter of 25 March 2002 without knowing in fact whether Mr François was or was
not the registered authority on the account, Mr Hodge’s letter refers not so much to that issue as it refers to Mr François
indicating that he did not have access to the respondent’s account details and did not know there were insufficient funds at the
time. Mr Hodge’s letter is strictly correct because it took Mr François 48-hours before he could gain access to the respondent’s
account.

54 It was also submitted that Mr Hodge’s letter of 25 April 2002 does not accuse Mr François of serious misconduct and give him
an opportunity to reply. This is correct. Mr Hodge’s letter merely asks for explanations. However, in the circumstances I have
not been persuaded that having received the explanation from Mr François, Mr Hodge was then obliged as a matter of fairness
to inform Mr François that he considered Mr François guilty of serious misconduct and to provide reasons why he should not
be dismissed. In the circumstances of this matter, I note that Mr François’ letter in reply was most comprehensive. Further, Mr
François’ evidence in the proceedings before me did not go significantly beyond the information contained in that letter. I
therefore am left with the quite firm impression that even had Mr Hodge written to Mr François subsequent to Mr François’
reply informing Mr François that he was considered to have committed serious misconduct and asking for his explanation, this
would have allowed Mr François to provide additional information which could have produced a different result.

55 It was also submitted that there was no evidence that the reputation of the respondent had been damaged. To the contrary, the
Commission has before it the evidence of Mr Hodge. I am prepared to accept that Mr Hodge, in the position of Chairman of
the Board, is in a position to make an assessment regarding the reputation of the respondent given his long involvement with
the respondent and his knowledge of his previous operations. I regard that evidence as sufficient to establish that the issuing of
cheques which then were dishonored damaged the credibility of the organisation. I am also prepared to accept that it may
impact upon the reputation of the respondent particularly so far as businesses with whom it may come in contact on tour.
Whilst the evidence is not strong, the evidence before me I find to be credible.

56 During the course of the hearing, Mr McCorry objected to Mr Hodge giving evidence that he had contacted a sample of the
creditors to whom these cheques had been issued. Mr Hodge’s evidence is that two of the creditors had not heard of Mr
François. The basis of the objection by Mr McCorry is that the evidence to be given by Mr Hodge had not been put to Mr
François for him to respond to, thus breaching the rule in Browne v. Dunn (as to which, in this jurisdiction, see Richardson and
Richardson v. Pipunya Pty Ltd (1999) 80 WAIG at 17).

57 I overruled the objection and see no reason to re-visit it for the following reasons. In cross-examination, Mr Hamilton, the
agent for the respondent, queried Mr François regarding his statement that he contacted all of the creditors when his written
statement states that he contacted the five to whom cheques had then been issued. Mr Hamilton did not put to Mr François that
Mr Hodge’s evidence would be that two of the clients to whom Mr Hodge had spoken had not heard of Mr François. However,
it was put to Mr François in cross-examination that proprietor “EBN” had informed the respondent that he had tried to present
the cheque twice in relation to computer equipment, but Mr François said he was unaware of that.

58 I am unable to see that Mr François was thereby denied fairness. It is necessary to put to Mr François the nature of the case
upon which it is proposed to rely in contradiction of Mr François’ evidence. The case upon which the respondent relies is not
that Mr François did or did not contact creditors but rather that Mr François knowingly allowed cheques to be issued when
there were insufficient funds in the account. The nature of the respondent’s case was not that Mr François should not be
believed when he states he contacted all of the creditors involved. Indeed, to the extent that it is necessary to do so for the
purposes of this case, I indicate that I am prepared to accept that Mr François did as he indicates. There may be a number of
acceptable explanations why Mr Hodge was told differently by two creditors. It is possible, for example, that persons Mr
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François spoke to were not the same persons that Mr Hodge spoke to. I do not consider that the respondent failed to put to Mr
François the nature of the case upon which it relies. Ultimately, little turns on the point.

59 I turn to consider the test in this matter. It is only in exceptional circumstances that an employer is entitled at common law to
dismiss an employee summarily (Concut v. Worrell (2000) 75 ALJR 312 per Kirby J at [51]). In this case, the entitlement
arises pursuant to the employment agreement between Mr François and the respondent. In this case, the issue of the cheques
was an isolated incident. However, I have been persuaded by the submissions on behalf of the respondent that the incident of
itself went to the necessary trust between the respondent and Mr François. Mr François as general manager had the
responsibility for the day-to-day management of the operations of the respondent. The fact that he had permitted a situation to
occur such that nine cheques were dishonoured constitutes an act which would materially affect the confidence that the Board
needs to have in its managing director. In the history of the respondent, the circumstances is fairly able to be described as
“exceptional”.

60 While I appreciate and acknowledge Mr François’ commitment to his work at the respondent, as reflected in his stated
intention to energise the company into an enviable entity both from an artistic position and from an administrative profile, and
the many qualities he brought to the respondent as acknowledge in Mr Hodge’s letter of 3 May 2002, I have not been
persuaded that his dismissal in these circumstances was harsh, oppressive or unfair. Accordingly, his claim of unfair dismissal
is hereby dismissed.

61 The final claim before the Commission is a claim by Mr François that he has not been entitled to a benefit under his contract of
employment. That benefit is payment in lieu of overtime worked and not taken in accordance with Clause 6.3 of the contract of
employment. Clause 6.3 of the contract of employment is as follows—

“The employee shall be entitled to time off in lieu in respect of work undertaken outside the hours noted in 6.1 above at a
time convenient to both the employer and employee.”

62 Mr François’ evidence on this point is that in September 2001 he sent a memorandum to Mr Hodge requesting permission to
take some time off in lieu. Mr François’ evidence is that Mr Hodge replied that there was no need to consult with him and that
Mr François should keep detailed time sheets and a running total. This Mr François did. Mr François took two days in lieu in
late 2001. His evidence is at the time of his termination he had 10 days in lieu to his credit. Mr François did not provide
documentary evidence in support of his oral evidence. In part, his explanation is that his work records are on his work
computer to which he no longer has access.

63 Mr François was cross-examined on this evidence and stated that it was an e-mail he had sent to Mr Hodge seeking formal
approval, the response being that if adequate documentation was kept there was no need to seek approval.

64 The basis upon which the respondent opposes the claim is the statement in the Notice of Answer that—
“at no time has Mr François sought formal Board approval for time off in lieu as required under his contract. Any process
in this regard followed by Mr François has therefore no status and is dismissed by the Board”.

65 During Mr Hodge’s cross-examination Mr François’ evidence was put to Mr Hodge. Mr Hodge stated that he had no
recollection of the e-mail but that he was prepared to take Mr François’ evidence on good faith.

66 On the basis of the evidence before me I find that Mr François has made out his claim. The acceptance by Mr Hodge in good
faith of Mr François’ evidence is appreciated and my assessment is that Mr François’ evidence is credible. The respondent’s
stated opposition to this claim therefore must necessarily fall away. Accordingly, I find Mr François has established that he is
entitled to a benefit under his contract to which the respondent has denied him and accordingly propose to issue an order that
the respondent forthwith pay Mr François in lieu of that benefit.

67 In his closing submissions, Mr McCorry quantified the 10 days as being the sum of $1,802 and this will be the figure reflected
in the Minute of the order to issue. If this figure is incorrect then the respondent is able to request an opportunity to speak to
the Minutes. For that purpose, the Commission recognises that both the advocate for the respondent and Mr Hodge travelled
from the Eastern States for this case. The Speaking to the Minutes will be able to be dealt with by correspondence, or via the
telephone, if it is necessary to hold a Speaking to the Minutes.

68 The order dismissing the claim of unfair dismissal and the Minute of the proposed order granting the denied contractual benefit
claim now issue.

_________
2003 WAIRC 08098

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES ALAIN FRANÇOIS, APPLICANT

v.
BUZZ DANCE THEATRE LIMITED, RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
DATE WEDNESDAY, 9 APRIL 2003
FILE NO. APPLICATION 884(A) OF 2002
CITATION NO. 2003 WAIRC 08098
_________________________________________________________________________________________________________

Result Application alleging unfair dismissal dismissed.
Representation
Applicant Mr G. McCorry (as agent)
Respondent Mr D. Hamilton (as agent)
_________________________________________________________________________________________________________

Order
HAVING HEARD Mr G. McCorry (as agent) on behalf of the applicant and Mr D. Hamilton (as agent) on behalf of the respondent,
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby orders—

THAT the claim by Alain François that he was harshly, oppressively or unfairly dismissed be and is hereby dismissed.
(Sgd.) A. R. BEECH,

[L.S.] Senior Commissioner.
_________



1204 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 83 W.A.I.G.

2003 WAIRC 08132
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES ALAIN FRANÇOIS, APPLICANT
v.
BUZZ DANCE THEATRE LIMITED, RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
DATE MONDAY, 14 APRIL 2003
FILE NO. APPLICATION 884(B) OF 2002
CITATION NO. 2003 WAIRC 08132
_________________________________________________________________________________________________________

Result Application alleging denied contractual entitlements granted.
Representation
Applicant Mr G. McCorry (as agent)
Respondent Mr D. Hamilton (as agent)
_________________________________________________________________________________________________________

Order
HAVING HEARD Mr G. McCorry (as agent) on behalf of the applicant and Mr D. Hamilton (as agent) on behalf of the respondent,
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby orders—

THAT Buzz Dance Theatre Limited forthwith pay Alain François the sum of $1,802 being a benefit to which he is
entitled under his contract of employment.

(Sgd.) A. R. BEECH,
[L.S.] Senior Commissioner.

____________________

2003 WAIRC 08101
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES MOREEN HUNTER, APPLICANT
v.
CURTIN ACADEMIC STAFF ASSOCIATION, RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED TUESDAY, 8 APRIL 2003
FILE NO. APPLICATION 933 OF 2002
CITATION NO. 2003 WAIRC 08101
_________________________________________________________________________________________________________

Result Applicant dismissed unfairly; compensation awarded
Representation
Applicant Mr S Bibby as agent
Respondent Mr E Rea as agent
_________________________________________________________________________________________________________

Reasons for Decision
1 This is an application made pursuant to section 29(1)(b)(i) of the Industrial Relations Act, 1979 (“the Act”). The applicant, Ms

Moreen Hunter, in her application states that she was engaged as an Office Manager for the respondent, Curtin Academic Staff
Association (CASA). The applicant contends in her application that she was dismissed in a harsh, oppressive and unfair
manner on 31 May 2002. She alleges that the dismissal was effected without notice or warning and that the reasons for
termination are not true or accurate. The applicant seeks reinstatement as the appropriate remedy.

2 By letter dated 4 October 2002 Counsel representing the applicant informed the Commission that the applicant intended to
amend the application to include a denied contractual entitlement of 22 days annual leave. At commencement of the hearing
Mr Bibby, agent representing the applicant, advised that the matter to do with outstanding contractual entitlements was not
being pursued at this stage.

3 Evidence in Chief was adduced by way of witness statements as agreed between the parties. The applicant gave evidence on
her own behalf. The respondent called Ms Janice Young, Industrial Officer, Dr Douglas Yorke, Associate Professor and
President of CASA and Mr Stephen Gordon Errington, Senior Lecturer. The applicant also called two additional witnesses who
gave oral evidence, Mr Paul Clements, Head of Counselling and Health Services and Mr Neville Hodgson, Industrial Officer
with the Transport Workers Union.

4 In opening submission to the Commission Mr Bibby outlined that the applicant was not seeking reinstatement, but a finding of
unfair dismissal and compensation in the amount of $14,536.74 and $1,130.94 in superannuation. The applicant further sought
an injury component of $5,000.00 be awarded for the way in which the termination was conducted.

5 Mr Bibby submits that the grounds of unfairness in the dismissal were that Ms Hunter was not aware of any formal disciplinary
proceedings against her, she was not warned of the consequences of her alleged poor performance, she did not receive any
written warnings, she was not advised that her employment was in jeopardy and she was dismissed whilst on sick leave. In
relation to the last point Mr Bibby submits that the dismissal was also unlawful.

6 The evidence of Mr Paul Clements, Head of Counselling and Health Services, Curtin University, is that the applicant had seen
a counsellor at the service in March 2002, a Mr Lindsay, concerning stress related matters. She then saw Mr Clements on
15 April 2002 and expressed concern about her working relationship with Ms Young and Dr Yorke. Mr Clements suggested
she find someone to facilitate resolution of the conflict and Ms Hunter nominated the Vice President of the union.
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7 Ms Hunter saw Mr Clements again on 22 May 2002 and indicated that matters had not improved. She agreed for him to talk to
Dr Yorke, Dr Williamson, the previous President of the union and the grievance resolution officer at Curtin University. Mr
Clements spoke to Dr Yorke about engaging in a conflict resolution process. Dr Yorke was willing but advised after consulting
Ms Young that she was not prepared to engage in such a process. Mr Clements then attempted to contact Ms Hunter on
Monday 27 May 2002 to inform her and was advised that she was absent for a week on stress leave. Mr Clements then emailed
Ms Hunter on 30 May 2002 to indicate that her options for a process of conflict resolution appeared at an end [Exhibit PC1].
As Ms Hunter was not an employee of the University the formal grievance procedures of that institution could not be accessed
and Ms Hunter was advised of that. Mr Clements has no other knowledge of the cause of Ms Hunter’s stress and what were
contributing factors.

8 Mr Neville Hodgson, an Industrial Officer with the Transport Workers’ Union, gave evidence that he worked for the National
Tertiary Education Union (NTEU) from 1995 to 2000. In that role he worked with the applicant for 1 to 2 years and had a very
good working relationship with her. He says that their two roles were completely separate; hers was administrative and his
industrial. He describes her as a highly professional worker. He was contacted by Ms Hunter in March 2002 and advised that
she was experiencing conflict with a fellow worker. Mr Hodgson did not know who that worker was and he advised her to seek
to resolve it internally. If that was not possible then to look around for other employment and perhaps to access the counselling
services of the University for assistance. He also suggested that she write to Dr Yorke to establish a paper trail. Mr Hodgson
wrote the letter dated 1 March 2002 [Exhibit NJ1] for her. He also rang Dr Yorke at the applicant’s request. Mr Hodgson
advised Dr Yorke that Ms Hunter was concerned that she was being bullied at work, she had attempted unsuccessfully to
resolve the matter internally and Mr Hodgson asked whether any disciplinary action was being contemplated. Mr Hodgson’s
impression was that Dr Yorke had made up his mind that Ms Hunter was at fault.

9 Under cross-examination Mr Hodgson says that on one instance, when he worked with Ms Hunter, he complained to Dr Yorke
that she did not understand his job. When he worked at the NTEU he did his own typing and filing and was not assisted in this
way by Ms Hunter, other than a small amount of typing occasionally. She did assist him with office management issues such as
upgrading the information technology, getting new printers and fixing the photocopying machine. Ms Hunter advised him that
Janice Young, the Industrial Officer, had bullied her.

10 Ms Hunter’s evidence is that she is currently under medication for depression and suffers memory blocks. She initially had a
good working relationship with Ms Young and would go out and have coffee with her. In February 2002 this changed and Ms
Young’s behaviour became unfriendly and erratic. She would lock herself in the office and slam doors. She would
acknowledge Ms Hunter on one day and ignore her the next day. This hostility increased to the point where she would only
communicate with Ms Hunter via email.

11 Dr Yorke sent her an email on 27 February 2002 concerning a meeting on 5 March 2002 to discuss—
● potential future directions for the union
● amendments to the Industrial Officer Position descriptions
● a common set of agreed working protocols
● office management issues generally.

12 Such a meeting was unusual and as Ms Young had been acting aggressively toward the applicant, Ms Hunter went to see Dr
Yorke the next day. He advised that Ms Young had lodged a complaint with a third party about the lack of support provided by
Ms Hunter to her. It was agreed that Ms Hunter could be represented at the meeting on 5 March 2002. Ms Hunter next
contacted Mr Hodgson for support. He advised her to put matters in writing and drafted a letter for her to sign. They delivered
it to Dr Yorke on 1 March 2002 and Ms Hunter went home sick that day. She says that due to Ms Young’s behaviour she was
stressed, had not been sleeping well, suffered migraines and anxiety and hence could not perform at work as well. Her doctor
gave her a sick certificate for 4 to 8 March 2002 inclusive. She advised the respondent of this and attended at work again on
11 March 2002. At that time see saw an email from Ms Young which in part denied that she had raised concerns about a lack
of administrative support, in contradiction to what Dr Yorke had said. On that day Dr Yorke came to see her and appeared very
upset. He asked to set another date for the meeting and when queried about the nature of the complaint indicated that there
were a number of complaints from members of the Executive. Ms Hunter made a file note of this conversation [Exhibit
MAH1, Annexure 9].

13 On advice from Mr Hodgson, Ms Hunter lobbied members of the CASA Executive between 11 and 15 March 2002 in an
attempt to resolve the hostile office situation. She met with Tony Snow, Steve Errington, Rick Blakey-Scholes and Qadeer
Rathur and asked each of them whether there had been any complaints about her work. They all said no.

14 On 13 March 2002 Ms Hunter approached Ms Young in her office to resolve the situation. Ms Young was hostile, did not want
to talk about the issue and told Ms Hunter that it was a matter between her employer and her. Ms Hunter on that day asked Mr
Snow to help mediate and he approached Ms Young who refused his offer. Ms Hunter similarly approached Mr Blakey-
Scholes for assistance. On 15 March 2002 Ms Young confronted Ms Hunter. She was aggressive and shouting and demanded
the Division laptop computer. Ms Hunter was frightened and left the office to see Mr Errington. Ms Young slammed her office
door. Ms Hunter also spoke to Mr Rathur on that day about the complaints and the incident concerning the laptop computer
and Mr Rathur suggested that she get the complaints in writing.

15 Ms Hunter sent Ms Young an email that day asking for an apology and Ms Young denied any knowledge of the incident. On
18 March 2002 Ms Hunter responded to an email from Dr Yorke concerning arranging a meeting, and advised him and other
members of the Executive that she had a pre-arranged meeting with her stress counsellor that day, but could attend a meeting
later that week, subject to what her stress counsellor advised. She says that she was still unaware of the details of any
complaints against her.

16 On 19 March 2002 Dr Yorke confronted Ms Hunter in her office and demanded a meeting that afternoon. She advised that Mr
Hodgson had advised her not to have any further dialogue with him in regards to the complaint. Ms Hunter described Dr Yorke
as very hostile. Ms Hunter advised him that she was to meet with Ms Jackson, the CASA Vice-President, that afternoon to ask
her to accompany her to the meeting. Ms Hunter was very stressed and arranged to see the counselling service that afternoon.

17 At 4pm on 19 March 2002 Ms Hunter met with Dr Yorke and Ms Jackson. Ms Young entered the meeting later. Dr Yorke
complained about Ms Hunter’s timekeeping and spending time out of the office. Ms Hunter explained that her absences were
directed at resolving the office conflict, that she had let Ms Young know of her absences and that she in fact worked in excess
of normal hours. Ms Young was asked whether she had any problems with administrative support and she said no. Office
hours were clarified.

18 Following that meeting the situation with Ms Young did not improve. Ms Hunter took leave around Easter and sent Ms Young
an email on 28 March 2002 in an attempt to improve matters. Dr Yorke, Ms Young and Ms Hunter next met on 9 April 2002.
Ms Young complained that Ms Hunter was leaving the office without advising her where she was going and how long she



1206 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 83 W.A.I.G.

would be. Ms Hunter denied this allegation. Dr Yorke directed Ms Hunter to let Ms Young know of her whereabouts. She says
that Dr Yorke was not interested in her version of events. The meeting upset Ms Hunter.

19 Ms Hunter met with Ms Jackson on 22 May 2002 and advised her that she intended lodging a formal complaint of harassment
against Dr Yorke and Ms Young. Ms Jackson suggested that an independent mediator was needed. Ms Hunter then met with
Mr Clements on 22 May 2002 and advised him that she wanted to initiate such harassment procedures. He made further
enquiries on her behalf. On 24 May 2002 Ms Hunter was feeling stressed and unwell and just after 11am advised Dr Yorke’s
secretary and Ms Young that she was going home sick. She attended a doctor and received a certificate for sick leave from
27 to 31 May 2002 for stress. She advised CASA Executive of this absence by email on 27 May 2002. She reminded them of
the intolerable situation in the office.

20 On 28 May 2002 Mr Clements rang Ms Hunter and advised her that Dr Yorke and Ms Young had refused mediation. He
confirmed that in an email on 30 May 2002. On 28 May 2002 Ms Hunter also discovered an email from Ms Young to the
CASA Executive suggesting that they negotiate with Ms Hunter ‘a parting of the ways’.

21 The next day Ms Hunter requested further help from Mr Clements and he replied that he could not assist with a harassment
claim. On 31 May 2002 Ms Hunter says that she was terminated by letter which she assumes was placed in her mailbox.

22 Under cross-examination the applicant says that it was not her role to assist Ms Young to prepare industrial applications for
hearing and was not part of her duties previously. The applicant denies that Ms Young asked her to prepare applications for
hearing and says that she had not done so for any of the industrial officers. She states that if she were asked she would perform
the task as long as it did not interfere with the other duties of her job. She maintained the membership database as part of her
duties. She denies that the membership record database was not maintained. She believes that it was kept up to date on a
regular basis and that on one occasion after being requested by Ms Young she emailed it to her. Ms Hunter says that she did
not see it as her duty to do filing for Ms Young. She denies advising Ms Young on her commencement at the office that all
Industrial Officers do all their own work including filing; she does say though that previous Industrial Officers did their own
filling. Ms Hunter says that she would have assisted Ms Young if asked and time permitted. She denies that membership
queries were not dealt with appropriately.

23 Ms Hunter used to start early and finish at 4pm. The industrial officer would start later and finish later so that the office was
attended. The applicant says that her arrangement of hours was discussed with Dr Yorke early in her employment. She denies
that she was spoken to by Dr Errington about the closing time of the office. Ms Hunter denies at any stage haranguing Ms
Young about the Division’s books. She says that she has no recollection of a conversation with Ms Young on 12 November
2001 where Ms Young accuses her of screaming at her for nearly losing her the division books. She further states that she had
many discussions with Ms Young about the division books relating to cash flows but denies ever speaking to her in an
inappropriate manner. She says that when Ms Young returned from leave that her attitude had changed and she thought that
this was because Ms Young was very concerned about the prospect of her hours being reduced to 4 days per week. She says
that Ms Young’s attitude changed and that she was aggressive.  Ms Hunter made all attempts to sort out the situation but at no
stage was she told that there was a problem with her work or attitude.   

24 Ms Hunter states that in relation to providing services to the industrial officers it is on an as required basis and that this is what
she did with both Ms Young and Ms McCulloch. She denies acting aggressively toward Ms Young with a screwdriver in hand.
She says that she received an unpleasant email from Ms Young and at the bottom there was a query as to a screw being loose
on the photocopier, she says that she obtained the screwdriver, went to Ms Young’s office and asked her if it was still required.
They both then proceeded to the photocopier where it was discovered that there was no screw loose. Ms Hunter says she
commented that she did not understand and they both went back to their respective offices. She denies coming into Ms
Young’s officer pointing the bladed end of the screwdriver at Ms Young at chest height.

25 During the meeting of 9 April 2002 with Dr Yorke and Ms Young, Ms Hunter says that Ms Young complained about her
timekeeping and complained that Ms Hunter had threatened her. Ms Hunter says that she was not given an opportunity to
defend herself. In relation to the proposed meeting of 24 May 2002 Ms Hunter says that she was not going to attend unless she
had an agenda and a representative. This was on the advice of her stress counsellor.

26 Ms Hunter denies that she continued to show unwillingness to assist Ms Young even after being told by Dr Yorke. Ms Hunter
says that she gave Ms Young the same amount of support as she had given to previous industrial officers and this was
consistent with her job description. Ms Hunter says at no time did Dr Yorke advise her that there were complaints about her
behaviour at work (Transcript p.32). Ms Hunter says that on two occasions she approached Ms Young in an attempt to sort out
their difficulties and Ms Young was not interested.

27 The applicant says that Dr Yorke tried to meet with her three times. They were 19 March, 9 April and 24 May 2002. She was
surprised that the decision to dismiss her was made unanimously by the CASA Executive. Ms Hunter says that at no time did
Dr Yorke indicate that there were any complaints about her from anyone, nor was any counselling or disciplinary process
instituted.

28 Dr Yorke gave evidence that Mr Hodgson had contacted him on behalf of the applicant and indicated that he really did not
want to get involved but asked whether the matter could be sorted out in a friendly and informal manner and Dr Yorke
indicated that he had been attempting to do just that. Mr Hodgson was pleased with the response. When Mr Hodgson worked
for the NTEU he, on a number of occasions, said that Ms Hunter had been unhelpful or had angry conversations with him, but
not to worry about it.

29 He says that Ms Hunter had on many occasions to be reminded of the need to support the industrial officers but was unwilling
to unless specifically asked by the President. Dr Yorke’s evidence is that—

“Moreen has fought with every Industrial Officer she has been associated with. She regularly complained about them
and recommended their dismissal. In the most recent incident the Industrial Officer felt she was threatened. Another
Industrial Officer has declined to appear as a witness out of fear for her personal safety”.

30 Dr Yorke says that Ms Hunter failed to set up meetings and attend meetings when he directed her to do so. He received
numerous complaints about her early departures and unexplained absences. He goes on to say—

“It seemed to the Executive that things had deteriorated significantly in early 2002. Problems in the office came to my
attention via a memo (17-03-02) from the Industrial Officer. I told Moreen that I wished to discuss the situation with
her. This proved difficult as she was reluctant. It also took some time to find someone who was agreeable to Moreen
and also willing to attend as her adviser. The meeting was then held in the presence of the then Vice President, Valery
Jackson. Val and I thought that the meeting had been useful in clearing the air. It was agreed that we would have
subsequent clearing the air meetings on a regular basis with Moreen, Janice, and myself.
One such meeting was subsequently held which I thought had been positive, and told Valery so. However this did not
lead to a change in Moreen’s behaviour and attitude, and I asked Moreen to set up another meeting with Janice and
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myself. Moreen failed to do this and I then instructed her to do it. Again she failed to do it and so I told her we would
have a meeting at 3:00 pm on Friday 24 May 2002. She left the office at 11.20am on Friday 24 May 2002 claiming she
had a migraine.
Also at lunchtime on Friday I was telephoned by the Head of Counselling who asked if I would be prepared to
participate in joint counselling with Moreen, Janice, and myself. I agreed but said that I was sceptical of a successful
outcome as I was beginning to believe Moreen was prevaricating.
Janice however told me she did not agree as she no longer trusted Moreen and thought the situation in the office had
irretrievably broken down. In discussing the situation with her I realised that I had come to the same conclusion, that I
could see no serious prospect of improvement, and that there was a real danger of Janice leaving unless Moreen did. I
could see no other viable option other than that I should propose to the Executive that Moreen be given notice. I also
asked one of the other WA Industrial Officers whether this would be appropriate and she advised it was.
A meeting was held the following week at which the recommendation to terminate Moreen’s employment was
unanimously agreed to. An indication of the Executive’s feelings on the matter is that they went on to propose that we
change the locks on the office door. They also resolved that notice of this resolution be couriered to Moreen.”

31 Dr Yorke agrees that the Curtin University of Technology General Staff Agreement 2000 applied to Ms Hunter’s employment.
He did receive sick leave certificates for the periods 4 - 8 March and 27 - 31 May 2002.

32 From the meeting of 19 March 2002 he believed and hoped that all matters had been sorted out with Ms Hunter. No written
warnings were issued against Ms Hunter and the offer of mediation by Mr Clements was not taken up due to Ms Young
rejecting it. Dr Yorke met with Ms Young on 24 May 2002 in the absence of Ms Hunter and Ms Young again complained
about Ms Hunter’s lack of co-operation and aggressive behaviour. He did not investigate these complaints as he says there was
nothing new in them. He considers that the nature of the complaints were known repeatedly to Ms Hunter. He came to the
conclusion that the office situation was no longer sustainable. With the assistance of the two industrial officers he drafted a
letter of termination which says—

“Your frequent absences during business hours and your failure to willingly perform the full range of duties as specified
in your contract has led to a direct frustration and repudiation of your contract of employment.” (see transcript p59)

33 Dr Stephen Errington, the honorary Secretary/Treasurer of CASA, gave evidence that he had difficulties with Ms Hunter
leaving the office early and raised this with Dr Yorke. He also had a difficulty with Ms Hunter refusing to do the Division
book keeping at one time. He did not pursue this problem. He says that Ms Hunter was paid 4 weeks in lieu of notice effective
following her sick leave.

34 Ms Young’s evidence is that Ms Hunter’s position was reclassified on 31 May 2001 from a Level 4 to a Level 5 Higher
Education Worker under the Staff Agreement.

35 Ms Young’s complaints about Ms Hunter’s failure to perform her full duties are covered in paragraph 11 of her statement. She
says—

● the applicant would not involve herself in preparing for applications for hearing
● membership records were not maintained appropriately
● the office filing systems were not maintained.
● membership queries involving recruitment, joining requirements and membership services were not dealt with

appropriately or in a timely fashion.
● the applicant refused to involve herself properly in the work of the NTEU
● the applicant did not provide secretarial services to Ms Young as required.

36 Ms Young says that the CASA office had become grossly dysfunctional by the beginning of 2002 due to Ms Hunter’s
disaffected attitude towards her duties. Ms Young complains that Ms Hunter left work early each day and her attendance
became increasingly erratic and unpredictable which put an extra work load on Ms Young. Ms Young says Ms Hunter failed to
perform duties which were part of her contract and which were routinely and willingly performed in other NTEU Branch
offices. Ms Young says this disrupted her work and the smooth running of the office.

37 Ms Young says that on 12 November 2001 Ms Hunter screamed at her saying, “You’ve nearly lost me the books [Division
finances]. Why did you talk to anybody about this? Why couldn’t you wait until after the weekend for your pay?” Ms Young
was shocked and Ms Hunter continued to harangue her.

38 Ms Young says that on 4 March 2002 Dr Yorke informed her that the applicant had complained about Mr Young visiting his
wife at work. Ms Young was offended by this. Ms Young wrote to Dr Yorke on 17 March 2002 alleging harassment by Ms
Hunter and requesting her employer to address the issue. This led to the meeting of 18 March 2002 and concerns were
expressed at that meeting about Ms Hunter’s attendance and performance.

39 Ms Hunter’s behaviour did not improve and Ms Young says she became more belligerent. Ms Young considered resigning.
They met again on 9 April 2002 but matters did not improve. Ms Young says that on 20 May 2002 Ms Hunter pointed the
bladed end of a large Philips screwdriver at her at chest-height and spoke aggressively to her, jabbing the screwdriver in her
direction. This incident was reported to Dr Yorke. He requested Ms Hunter to set up another meeting which did not happen. He
then listed the meeting for 24 May 2002 at 3.00pm. At 11.20am that day Ms Hunter announced that she was going home.

40 Ms Young and Dr Yorke met in any event on 24 May 2002. She told him that after the 9 April 2002 meeting Ms Hunter had
started to remain at work until 4.00pm “occupying herself in the last half-hour per day in vigorously tearing documents into the
recycling bin (situated outside my office window) and banging the lid at regular intervals; and loudly stapling paper at her desk
at 8-10 second intervals for ten minutes at a time. At other times she took to slamming the cupboard doors in the back office
and hissing loudly between clenched teeth in the corridor outside my office window.” She wanted the matter resolved
immediately through the CASA Executive and he asked her to commit her comments to writing. She did this and delivered it
to him on 27 May 2002. This led to the CASA Executive meeting of 30 May 2002.

41 Ms Young also gave evidence that Ms Hunter circulated defamatory material about herself and others after she was dismissed.
42 Under cross-examination Ms Young says that she used to have coffee with Ms Hunter in the early stages of their employment

together. Ms Young agreed there were errors in [Exhibit JY22] which outlines a record by Ms Young of Ms Hunter finishing
work early. The document was never put to Ms Hunter during any of their discussions. Ms Young was aware that Ms Hunter’s
employment was subject to the Curtin University of Technology General Staff Certified Agreement and the disciplinary
provisions contained therein.

43 I should say that separate to the hearing the respondent forwarded correspondence to the Commission concerning the
applicant’s behaviour following termination. This is not material in evidence; with the exception of some material that forms
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part of Ms Young’s witness statement. Accordingly, this material has not been read by the Commission, other than cursorily,
and has not been taken into account in any way in forming my decision.

44 The respondent’s closing submission is best described by the following passage—
“… from Professor York’s point of view that he had a situation where two employees were not getting on, one is the
manager of the office, the other is industrial officer. Both are important components of any organisation but more so in
this case, bearing in mind, as has been pointed out, CASA is a small office. He wasn’t able to get the - - as he says in
evidence, he wasn’t able to get the applicant’s side of the story.
From his point of view he felt that the process that he was attempting to put in place was being frustrated by the applicant,
but he did come to the conclusion though that the working relationship - and he does say with other staff, but I think it
would be fair to say that that is Mrs Young - had irretrievably broken down and then he made the decision that he would
recommend to the executive that the contract be brought to an end. The executive met and, as I said, they decided
unanimously to terminate the contract of employment and the contract of employment was terminated, as the
Commissioner pointed out just a little earlier, on the 31st of May with 4 weeks pay in lieu of notice.” (Transcript pg 80-
81)

45 The Commission was not directed to any case law on behalf of the respondent. Whereas an argument was made that the
dismissal was not unlawful in the context of the Federal Act it was also submitted that this point was unnecessary as the matter
to be determined was whether the dismissal was unfair.

46 The applicant’s submissions in closing are that in essence that no disciplinary procedure was initiated against Ms Hunter, she
was denied procedural fairness in that no allegations concerning prior performance or misconduct were put to her, and she was
dismissed whilst on sick leave without warning or notice. Her contract demanded a certain formal procedure to be followed if
the respondent had concerns with Ms Hunter and this was not followed. She was in fact never even formally counselled.

47 In relation to the evidence, I accept the evidence of Mr Hodgson as a clear and straightforward recollection. The evidence is
that his working relationship with Ms Hunter was good and that she was professional in her approach to work. Mr Hodgson did
experience difficulties with Ms Hunter on at least one occasion in that she did not understand his job. She was generally co-
operative at work and provided office administration support, but not support with typing and filing, except the occasional
letter.

48 I do not place much weight on the remainder of Mr Hodgson’s evidence as he was not part of the workplace at that time and
played a limited role in seeking to have Ms Hunter’s concerns addressed. He wrote a letter, gave her some advice and spoke to
Dr Yorke who confirmed that he was seeking to address the workplace issue. Mr Hodgson says that he thought that Dr Yorke
had made up his mind that Ms Hunter was at fault. This impression was gleaned from one telephone conversation and there is
no evidence as to what was actually said.

49 I accept also the evidence of Mr Clements who sought to assist Ms Hunter. The relevance of that evidence is that Ms Hunter
was stressed, sought help, attempted to have the workplace situation mediated and Dr Yorke was willing but Ms Young was
not. The final part of this evidence was supported by Dr Yorke.

50 The evidence of Dr Errington is accepted and goes to support the view that Ms Hunter left the office early at least occasionally.
The only other difficulty which Dr Errington had with Ms Hunter was that she once refused to do the Division’s bookkeeping.

51 Dr Yorke’s evidence is surprisingly brief. He was the effective supervisor of both Ms Hunter and Ms Young and yet his
evidence lacks a lot of detail regarding the nature of the issues which arose between the two women, what actually occurred in
the workplace that he was directly aware of and what steps he took to address matters. Having said that I do find that Dr Yorke
was credible and straightforward in his evidence and I accept his evidence in preference to that of Ms Hunter and Ms Young.
My overall impression is that he was less emotionally involved in the dispute, was charged with resolving the problem, and
because of the nature of the problem and the nature of the organisation had difficulty in addressing the problem. However,
based on his evidence which is both brief and general, it is also clear to me that insufficient steps were taken to resolve the
conflict in the workplace or to address concerns relating to Ms Hunter.

52 Dr Yorke’s evidence differs to that of Mr Hodgson in that he says that Mr Hodgson complained to him on a number of
occasions that Ms Hunter had been unhelpful or aggressive. I do not challenge this evidence but it was not put to Mr Hodgson.
I make no findings about this except that it is clear, having witnessed Mr Hodgson give evidence, that he did have, at least at
one time, a problem with Ms Hunter as to her lack of co-operation and that it was sufficient for him to raise the matter with Dr
Yorke. I consider that it is legitimate to infer from Mr Hodgson’s evidence that the problem he encountered was severe enough
to cause him to address it to Dr Yorke and could not be resolved between Ms Hunter and himself.

53 The central point of Dr Yorke’s evidence is that the working relationship between Ms Hunter and Ms Yorke had irretrievably
broken down, he could not see a prospect of improvement and there was a real danger Ms Young would leave. He was
frustrated by successive failed attempts to arrange meetings to address this problem and believed that Ms Hunter was
prevaricating. He therefore, with the full support of the CASA Executive, decided to dismiss Ms Hunter, whilst she was on
sick leave, with payment in lieu of notice.

54 Dr Yorke’s evidence differs from that of Ms Hunter in key areas. Ms Hunter denies that she was not fulfilling her contract of
employment in relation to attending for work for the required hours. She says that her hours of attendance were modified by
agreement with Dr Yorke. In relation to other absences, in summary, they came about through her attempts to resolve the
situation or receive assistance. On other occasions she was simply absent on leave. Dr Yorke’s evidence does not directly
challenge that he agreed to Ms Hunter starting and finishing work early. The issue of Ms Hunter’s timekeeping was raised
during her cross-examination but taken no further. However, Dr Errington says that he had difficulties with Ms Hunter’s
timekeeping and Dr Yorke clearly raised the issue as a problem in his discussion with Ms Hunter on 19 March 2002, Ms
Hunter’s evidence lend support to this point. The issue of providing a greater level of assistance to Ms Young was also raised
and that is clear from the evidence of Dr Yorke.

55 The assessment of the evidence and the credibility of the witnesses has been difficult and made so by the lack of specifics of
complaints by the respondent. Certainly Ms Young through her witness statement raised an array of concerns which she held
against Ms Hunter. Notwithstanding this there has been ample opportunity at hearing to assess witnesses and I have great
doubts about accepting without question the evidence of Ms Hunter. This is the strong impression I formed at hearing and this
has been reinforced by a detailed reading of all the evidence. It is clear from her evidence that the environment within the
office was acute and hostile. In simple terms, Ms Hunter would have me believe that Ms Young was the aggressor and Ms
Hunter suffered terribly from Ms Young’s words and actions. Ms Hunter would have me believe that she was unaware of any
concerns that related to her and that she was willing and open to having matters sorted out, but was repelled. Having witnessed
Ms Hunter give evidence I do not consider it plausible to conclude that she had such a passive or uninformed role in matters.
The impression I formed was that she ran matters as she wished, both in terms of her time and her activity. This impression is
gleaned from her own evidence, and that of Mr Hodgson and Dr Yorke. Her time keeping was an issue according to Dr
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Errington and Dr Yorke, and I accept this evidence. She was aggressive towards Ms Young in relation to the screwdriver
incident and I consider the evidence of Ms Young to be plausible in that regard, namely she was scared by the experience.
However, at its simplest level the evidence of Ms Hunter, coupled with that of Dr Yorke and Ms Young leads me to the
conclusion that Ms Hunter was not overly interested in co-operating with others in the small office environment in which she
worked at least during the later stages of her employment. This is in marked contrast to the impression Ms Hunter sought to
create through her evidence.

56 The reasons for Ms Hunter’s termination are clear. Ms Hunter and Ms Young could not work together and Dr Yorke and the
CASA Executive chose to retain Ms Young’s services as they experienced difficulties with Ms Hunter. It is less clear but
would appear also to be the case that Ms Young’s services as an Industrial Officer were of more value to CASA to retain than
those of Ms Hunter. I think it is telling that the CASA Executive unanimously voted to terminate Ms Hunter’s services and to
change the locks of the office. Nevertheless, the rationale for dismissing Ms Hunter was that due to her “frequent absences”
and “failure to willingly perform the full range of duties as specified in your contract” then Ms Hunter caused there to be a
“frustration” and “repudiation” of her contract.

57 The notions of “frustration” and “repudiation” are explained in Macken, McCarry & Sappideen’s The Law of Employment, 4th

edition at pp 232 and 215 respectively. In relation to frustration it states—
“the courts now appear to prefer the doctrine set out by Lord Radcliffe in Davis Contractors Ltd v Fareham UDC—

“… frustration occurs whenever the law recognizes that without default of either party a contractual obligation has
become incapable of being performed because the circumstances in which performance is called for would render it
a thing radically different from that which was undertaken by the contract … It was not this that I promised to do.”

This position is now accepted as applying in Australia.
Unlike repudiation frustration puts an end to the contract automatically without action by the parties.”

58 In relation to repudiation they state—
“Although the term “repudiation” may have a variety of meanings, the employment cases appear to accept that a
repudiation will exist either when there is a breach of a condition going to the essence of the contract or when one of the
parties to the contract has evinced an intention through her or his conduct, either expressly or by implication, no longer to
be bound by the contract—

“A repudiation of obligation occurs when a party to a contract clearly indicates an absence of readiness or
willingness to perform his contractual obligations if the absence of readiness or willingness satisfies the requirement
of seriousness.

Whether there has been a repudiation of the contract in the individual case is not a question of law but a question of fact.
A refusal to perform contractual obligations if sufficiently serious will suffice.”

59 Clearly there has been no frustration of the contract. Given all of the evidence, and I should say given the lack of evidence on
behalf of the respondent, it would also be wrong to conclude that Ms Hunter has repudiated her contract, such that she no
longer wished to be bound by it. The allegations against her are that she did not assist the Industrial Officer as required in her
contract, left work early and was away from work during the day without authorisation or without advising anyone. This is
against a background where early in 2002 the working relationship between Ms Hunter and Ms Young was good. In a
relatively short span of time the relationship deteriorated markedly. In that time Ms Hunter was clearly stressed and took time
off on certificated sick leave. Dr Yorke was suspicious of these absences but took no steps to challenge them in any way. It
must be assumed that Ms Hunter was unfit for work during those absences as certified by her doctor. There were other
absences when Ms Hunter was seeking assistance and the complaint was that she had left the burden of the office to Ms Young
without notifying her. Similarly, the accusation is that Ms Hunter did not attend for work during her required hours. Even if
this were so, and I consider there is some substance to the allegations, it could hardly be said that Ms Hunter was impliedly
seeking not to be bound by the contract.

60 It would appear that a far more appropriate approach to address these work performance concerns would have been to
commence a disciplinary process against Ms Hunter. This is provided for in the contract. The contract incorporates clause
36 of the Curtin University of Technology General Staff Certified Agreement 2000-2003 which is comprehensive and states as
follows—

“36 DISCIPLINARY AND UNSATISFACTORY PERFORMANCE PROCEDURES
36.1 Misconduct
36.1.1 Where a staff member has committed or is alleged to have committed action(s) that may constitute misconduct or
serious misconduct, the matter shall be dealt with in accordance with the provisions of the Workplace Relations Act 1996.
The staff member has the right to be represented by their union at any stage of the process.
36.1.2 An allegation of misconduct will normally be resolved by the supervisor through guidance, counselling,
conciliation, or other appropriate action that may include staff development prior to any further action being taken.
36.1.3 Where it is not appropriate for an allegation of misconduct to be resolved in accordance with sub-clause
36.1.2 above, or where an allegation has not been resolved in accordance with sub-clause 36.1.2 above, then a report of
the allegation shall be made to the appropriate Executive Dean/Area Head. The report shall provide information about the
nature and details of the allegations and what steps have been taken to resolve the issue. The Executive Dean/Area Head
shall discuss the report with the Director, Workplace Relations and identify an appropriate course of action.
36.1.4 If the Executive Dean/Area Head believes that the allegation is of a serious nature, such that the staff member is
alleged to have engaged in conduct of a kind envisaged in Section 170CM(l)(c) of the Workplace Relations Act
1996 such that it would be unreasonable to require the University to continue employment, and the report submitted
supports this view, then a recommendation to the Vice-Chancellor that the staff member be dismissed without notice shall
be made. The Vice-Chancellor shall then determine whether the dismissal shall proceed.
36.1.5 If the Executive Dean/Area Head believes that the allegation is not of a serious nature and the report supports this
view, then the staff member will be advised in writing of the details of the allegation and given 10 working days to
respond the allegation.
36.1.6 The staff member will also be advised that if the Executive Dean/Area Head finds the misconduct allegation is
substantiated, then the penalty will be—
(i) censure or reprimand; or
(ii) withholding of an increment; or
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(iii) withdrawal of other benefits eg conference, study leave
or a recommendation to the Vice-Chancellor for—
(iv) demotion; or
(v) suspension without pay for a specified period; or
(vi) termination with notice.
36.1.7 The Executive Dean/Area Head shall consider the response from the staff member and determine what penalty, or
recommendation of penalty, if any, will be imposed.
36.1.8 The staff member shall be advised in writing of the outcome.
36.2 Poor or Non-Effective Performance
36.2.1 Where a supervisor is of the view that a staff member’s performance is poor or non-effective, the staff member
shall be counselled and an informal process implemented to address any performance issues or problems.
36.2.2 An informal process must be implemented prior to instituting procedures for unsatisfactory performance. This will
normally be resolved by the staff member undertaking guidance, counselling, conciliation, or other appropriate action
such as staff development prior to any further action being taken.
36.2.3 If improvements in performance are not evidenced within a reasonable period, the staff member is to be advised by
the supervisor that the informal process has concluded and that a formal unsatisfactory performance process is being
implemented.
36.3 Unsatisfactory Performance
36.3.1 Where a supervisor is of the view that the performance of a staff member is unsatisfactory, the supervisor shall first
counsel the staff member on the nature of the improvement required and the time within which reasonable improvement
can be expected. A record of the counsel given shall be kept and a copy supplied to the staff member concerned. If the
supervisor believes it appropriate, he/she shall direct the staff member to undertake a course of professional development
or other appropriate program(s) appropriate to the inherent requirements of the job and designed to assist in improving
performance.
36.3.2 Where a supervisor believes that counselling has not produced the desired improvements in performance, the
supervisor shall make a formal report to the Executive Dean/Area Head that the performance of the staff member is
unsatisfactory. Such a report shall state clearly the aspects of performance seen as unsatisfactory and the record of
attempts to remedy the problem. The Executive Dean/Area Head shall discuss the report with the Director, Workplace
Relations and determine an appropriate course of action.
36.3.3 The Executive Dean/Area Head shall forward a copy of the report to the staff member and provide the staff
member with 10 working days to submit a response.
36.3.4 The staff member shall also be advised that if the Executive Dean/Area Head believes a case of unsatisfactory
performance is established, then one of the following penalties may be imposed—
(i) censure or reprimand; or
(ii) withholding of an increment; or
(iii) withdrawal of other benefits eg conference, study leave
or a recommendation to the Vice-Chancellor for demotion.
36.3.5 After receiving the response, the Executive Dean/Area Head shall decide whether to take any further action, refer
the matter back to the supervisor with a requirement for particular action, or impose a penalty specified in sub-clause
36.3.6. The Executive Dean/Area Head shall seek advice from the Director Workplace Relations prior to making a
decision.
36.3.6 The staff member shall be advised in writing of the outcome.
36.3.7 Where the Executive Dean/Area Head is of the view that the level and/or persistence of unsatisfactory performance
may constitute misconduct, then the matter should be dealt with in accordance with the misconduct provisions above.
36.4 Appeals
36.4.1 Where a staff member is not satisfied with the decision or recommendation taken by the Executive Dean/Area
Head, or the process by which the matter is being dealt, he or she may request that a review committee be convened to
investigate, review and recommend appropriate action.
36.4.2 A review committees shall comprise an independent chair, agreed to by the unions and the University, a University
representative and a union nominated representative.
36.4.3 The Planning and Management Committee shall, at its first meeting in each year, establish three such committees
which may be called upon during the forthcoming year.
36.4.4 The review committee shall report to the Vice Chancellor on the facts of any matter referred to it and shall
recommend such action as is deemed appropriate.
36.4.5 The Vice-Chancellor shall take into consideration the report and recommendations of the review committee.
36.4.6 The staff member shall be advised in writing by the Vice-Chancellor of the outcome of the review.
36.4.7 Where the staff member is not satisfied with the outcome the matter may be referred to the Australian Industrial
Relations Commission for resolution.”

61 It is common ground that these provisions applied, but they were not followed. In fact Dr Yorke states that the conversations
which he sponsored were informal in nature to deal with some office matters. Seemingly on his evidence the matters were
serious and needed to be corrected. Dr Yorke instead chose to address the issues through discussion with Ms Hunter and Ms
Young. I do not criticise this for a moment but I do consider that it provides some guide as to how serious the actions of Ms
Hunter were viewed at that time. Certainly not serious enough to warrant an accusation that Ms Hunter was seeking to
repudiate her contract. Dr Yorke also says that after their meeting on 19 March 2002 he believed and hoped that all matters had
been sorted out with Ms Hunter. Annexure 15 of the witness statement of Ms Hunter contains a document dated 19 March
2002 which states as follows—

“Dear All
We have just had an informal meeting involving Moreen, Janice, Val and myself.
We believe this has clarified expectations and perspectives and look forward to better communications and an enhanced
working environment in the future.
Doug Yorke”
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62 It is relevant that Ms Hunter was at no time warned formally about her actions and at no time was her employment called into
jeopardy. She was not advised that any corrective action was required other than to improve time keeping and assistance to Ms
Young. Dr Yorke says generally that the difficulties with Ms Hunter are ‘long standing’ and that ‘numerous’ complaints were
received about her time keeping and that she had ‘bust ups’ with almost everyone she dealt with. Yet on the evidence I would
have to conclude that not much was done to address these problems.

63 In his witness statement marked [DMY1] Dr Yorke refers to points 2.8 and 2.9 in the applicant’s contract of employment as a
basis for what he perceives as a lack of cooperation with the office. The points are as follows—

“To provide secretarial services to UACA (WA) IUW and the NTEU as required.
To carry out other duties incidental to the above duties as assigned by the President from time to time.”

It is clear that Ms Hunter was advised that these were part of her duties. It is also clear that during her contract she provided
only limited assistance in respect of typing, filing and other secretarial support to Industrial Officers. The evidence of Mr
Hodgson, Ms Hunter and Ms Young lead me to that conclusion. Ms Hunter proffers a willingness to assist as time permitted. I
doubt greatly that this willingness existed in respect to helping Ms Young. However, I consider that it is possible to infer from
Mr Hodgson’s evidence that for most of her contract she only provided limited support to Industrial Officers. Why then was
she dismissed in part for this, in short time in May 2002? The answer is that the respondent tolerated it but then had to choose
between loosing Ms Young or dismissing Ms Hunter and chose the latter.

64 In summary, Ms Hunter’s dismissal was unfair for a number of reasons. The manner of dismissal was unfair in that she was
dismissed by letter, whilst on sick leave and without any warnings. Prior to this there is no evidence that she had received any
written warning or formal counselling for her work performance or behaviour at work. The evidence for the respondent at its
highest is that Ms Hunter was a difficult personality. There had been numerous complaints about her; her time keeping was
problematic and she had been informally counselled about this; her lack of co-operation in not assisting Ms Young and hence
not fulfilling her duties had also been the subject of discussion; and lastly Ms Hunter had caused trouble by pointing a
screwdriver at Ms Young and failing to complete the Division’s bookkeeping at one time. It would seem from the evidence
that both of those later incidents had not been the subject of any counselling, Mr Hunter had never been advised that her
employment was in jeopardy.

65 If I apply the principle enunciated in Undercliffe Nursing Home –v- Federated Miscellaneous Workers’ Union of Australia,
Hospital, Service and Miscellaneous, WA Branch 65 WAIG 385 of a fair go all round then Ms Hunter’s treatment,
notwithstanding the problems experienced with her attitude and behaviour, falls well short of any sense of fairness, and was
not in accordance with her contract of employment. Accordingly, I find Ms Hunter was dismissed unfairly on 31 May 2002.

66 In the circumstances of this matter I have considered carefully the evidence as to whether the employment relationship could
have lasted (Ramsay Bogunovich –v- Bayside Western Australia Pty Ltd 79 WAIG 8). I cannot conclude on the evidence that
Ms Hunter’s employment was necessarily destined to end. Dr Yorke, in my view, considered that he was faced with the choice
of losing Ms Young’s services or dismissing Ms Hunter. However, I must balance this against the evidence that the problems
only reached some focus in the form of informal discussions from mid March to the end of May 2002. For a reasonable portion
of this time Ms Hunter was absent on sick leave or annual leave. I do not know, and cannot know, whether a different and
more formal approach by the respondent would have proved to be successful. However, Ms Hunter and interestingly Ms
Young, was entitled to such an approach to address the performance issues of which the respondent complained. Whilst it is
not for the Commission to take the place of the employer, it is clear from the contract if nothing else that Ms Hunter was
entitled to a substantially different process than that which was adopted. I do not have sufficient evidence to conclude that if
that process had of been adopted then it would have necessarily led to Ms Hunter’s services being terminated.  Indeed I do not
have sufficient information to with full confidence know that disciplinary action was warranted. However, as is evident from
my findings I consider that it was at least open to the employer on the basis of failure to fulfil the reasonable directions of the
employer.

67 There is no possibility that the employment relationship could be reinstated. Ms Hunter has sought to mitigate her loss and this
was not challenged under cross examination. She says that she was unemployed until 4 November 2002 when she obtained
employment at a lower remuneration level. From the time of her dismissal until reemployment a total period of 18 weeks had
elapsed, at the rate of $787.86, this gives an amount of $14,181.57 which is an award I would make. The applicant seeks
compensation for her ongoing loss which is $66.71 per week which gives a figure of $400.26 which I would also award,
superannuation is also claimed by the applicant in the amount of $1130.94 which I would award (see Ramsay Bogunovich –v-
Bayside Western Australia Pty Ltd 79 WAIG 8). The total amount is $15,712.77, which is the amount I would order. Given the
findings I have made I would not order any component for injury.

_________

2003 WAIRC 08167
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES MOREEN HUNTER, APPLICANT
v.
CURTIN ACADEMIC STAFF ASSOCIATION, RESPONDENT

CORAM COMMISSIONER S WOOD
DATE OF ORDER THURSDAY, 17 APRIL 2003
FILE NO. APPLICATION 933 OF 2002
CITATION NO. 2003 WAIRC 08167
_________________________________________________________________________________________________________

Result Applicant dismissed unfairly; compensation awarded
Representation
Applicant Mr S Bibby as agent
Respondent Mr E Rea as agent
_________________________________________________________________________________________________________
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Order
HAVING heard Mr S Bibby on behalf of the applicant and Mr E Rea on behalf of the respondent, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act, 1979, hereby—

(1) DECLARES that the applicant, Moreen Hunter, was unfairly dismissed by the respondent on the 31st day of May
2002;

(2) DECLARES that reinstatement is impracticable;
(3) ORDERS that the respondent do hereby pay, as and by way of compensation, the amount of $15,712.77 to Moreen

Hunter within 21 days of this order.
(Sgd.) S. WOOD,

[L.S.] Commissioner.

____________________

2003 WAIRC 08106
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES JULIE LEANNE ISITT, APPLICANT
v.
SYNERGY CRM PTY LTD, RESPONDENT

CORAM COMMISSIONER S J KENNER
DATE FRIDAY, 7 MARCH 2003
FILE NO. APPLICATION 1459 OF 2002
CITATION NO. 2003 WAIRC 08106
_________________________________________________________________________________________________________

Result Application dismissed
Representation
Applicant Ms J Isitt on her own behalf
Respondent Ms J Bartlett and Mr J Van Der Ende
_________________________________________________________________________________________________________

Reasons for Decision
(Ex tempore)

1. The application presently before the Commission is one by Julie Isitt against the respondent described as Synergy CRM
Pty Ltd.  The applicant’s claim in short is that on or about 8 August 2002 she was unfairly dismissed by the respondent as
a consequence of the disclosure of a police federal clearance. The applicant claims compensation for loss and does not
seek reinstatement by the terms of her claim.

2. The respondent in short denies that the applicant was unfairly dismissed and indeed denies that it ever employed the
applicant on the basis of what it described as a conditional offer of employment.

3. The facts of the matter are relatively straightforward and are these. The applicant testified that she signed an offer of
employment on or about 2 August 2002 for employment with the respondent in its call centre operations. It is common
ground that prior to the offer of employment by the respondent, the applicant was employed by a company by the name of
Telequity which commenced on or about 27 October 2001. It is also common ground that the respondent some time prior
to the 2 August 2003 had arranged to acquire certain contracts operated by Telequity and to acquire the workforce as a
consequence.

4. The applicant testified that once having signed the offer of employment documents, she was of the view that on Monday
5 August 2002 she commenced employment with the respondent. Her evidence was that at some time prior to 5 August
2002, in accordance with a requirement imposed upon her under the contract of employment document with the
respondent, she made arrangements to obtain a federal police clearance. The evidence also is that the respondent
requested this document to be produced. However it appears that the applicant, on the evidence, refused to comply with
that request on the basis that she had previously made arrangements for its production.

5. It seems on the evidence before the Commission that a copy of a document described as a police clearance form, which
document was tendered as exhibit A2, was produced by the applicant on or about Tuesday the 6th of August 2002. That
document, which is described as “Police Certificate- Name Check Only” issued by the Australian Federal Police contains
a summary of offences committed by the applicant so described, that being Julie Leanne Isitt on or about 27 July 1999.
There are three offences set out in the police certificate, those offences being the provision of a false name and address,
failing to wear a seatbelt and exceeding the speed limit, in response to which the applicant was fined various amounts.

6. The applicant said that following the furnishing of the police certificate the respondent’s human resources officer, a Ms
Bartlett, requested that she see her, following which there was a discussion in Ms Bartlett’s office it seemed. There was a
discussion in relation to the content of the police clearance form, with the applicant saying that she was told that she
would not keep her position because of the failure to furnish a clear federal police certificate. The applicant maintains that
on that day she left the premises. The applicant also maintained in her evidence that she did not consider the content of
the police certificate to be relevant, because it did not disclose what she regarded as a criminal offence. In her evidence,
she did not tell the employer this for the same reason.

7. It appears on the evidence that after the applicant left the respondent’s premises she thereafter received some 4 weeks
wages in lieu of notice and wages owed up to and including, the Commission presumes, Tuesday 6 August. The applicant
gave evidence that following the termination of the employment she worked variously in some occupations and obtained
alternative full-time employment at about the same income received in her previous employment, in about late October
2002.

8. The evidence on behalf of the respondent was given from its managing director, Mr Van Der Ende. He gave evidence as
to the nature of the transaction with Telequity to acquire certain of its contracts. A condition of that transaction was that
the respondent would employ certain persons previously employed by Telequity, including the applicant.
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9. Mr Van Der Ende also testified that it was a requirement imposed by clients who contracted with it that employees obtain
federal police clearances and made reference in his evidence to clauses in contracts with clients to that effect. Mr Van Der
Ende’s evidence was that on or about 7 August 2002 he was advised of a problem with the applicant’s federal police
clearance, following which discussions took place between directors and human resources representatives of the
respondent. As a consequence of those discussions, it was Mr Van Der Ende’s evidence that the respondent elected, as he
described it, not to proceed further with the offer of employment in relation to the applicant.

10. Mr Van Der Ende’s evidence also was that in terms of the arrangements with the applicant on 5, 6 and, it seems, also
probably 7 August 2002, she continued to be paid by Telequity for her wages and payment in lieu of notice, which
monies were however, reimbursed by the respondent following, it appears, an invoicing by Telequity as against the
respondent.

11. I turn now to my findings in this matter. I am satisfied on the evidence, and I find, that the applicant was originally
employed by a company known as Telequity on 27 October 2001. Some time prior to 2 August 2002 a decision was made
by the respondent to acquire certain contracts operated by Telequity on the basis that certain employees would also
become employees of the respondent upon completion of that transaction.

12. By letter of 2 August 2002 the respondent offered employment to the applicant, essentially on the same terms and
conditions of employment as she enjoyed with Telequity, save for the condition imposed by the terms of the offer which
were contained at exhibit A1. Exhibit A1 is a letter from Synergy to the applicant, dated 2 August 2002, which sets out
various conditions of employment and it is common ground that those conditions were generally consistent with the
conditions that the applicant had with Telequity.

13. Notably, and for the purposes of these proceedings, there is a term in the offer dealing with a federal police clearance
which provides as follows—
“Your employment is subject to a current Federal Police clearance certificate stating `No criminal conviction in the last
10 years.’”

14. The final paragraph of the letter of offer so described, required the applicant to indicate to the employer any requirement
precluding her from accepting the offer in the next working day following its receipt.

15. The Commission also notes a document tendered as exhibit R1, which appears to refer again to the transaction about
which evidence has been given and the employment of employees by the respondent. Exhibit R1 is a document which is
signed by Mr Allen, described as CEO Telequity, and Mr Van Der Ende on behalf of the respondent. The applicant’s
signature also appears on the document in relation to the acceptance of employment.

16. Importantly, both exhibit A1 and exhibit R1 refer to the effective date of transfer and the applicant no longer being
employed by Telequity from 5 August 2002. However, it is also important to note the condition contained in exhibit
A1 to which the Commission has referred and to which the Commission will return shortly.

17. It is common ground on the evidence that the applicant performed work it seems, on 5 and 6 August. There was some
delay, as the evidence disclosed, in the provision of the police clearance which, as the Commission has observed, was not
furnished it seems until on or about 6 August 2002.

18. The Commission has already referred to the content of exhibit A2 that being the police clearance form. It is notable that
the document does not distinguish between crimes, misdemeanours or simple offences. The document simply says—
“This is to certify that the above named - that being the applicant - has the following criminal matters pending,
convictions, findings of guilt or pecuniary penalties before a Court.”

19. And the various offences to which I have already referred are there set out.
20. I am also satisfied on the evidence, and I find, that following a meeting early in the morning on Wednesday 8 August

between the applicant and Ms Bartlett on behalf of the respondent, the respondent advised the applicant to the effect that
the offer of employment which appears to have been contained in exhibits A1 and R1, was not going to be continued and
indeed the applicant would nonetheless continue to be paid by Telequity as the employer, in the respondent’s submission.

21. The applicant was informed that payments would be made by Telequity in relation to her termination benefits and, as I
have observed and I find, the evidence of Mr Van Der Ende was to the effect that because of the conditions imposed in
relation to the police clearance and the respondent’s view that the applicant did not meet the conditions imposed, it did
elect, following consideration, to not confirm the employment.

22. The Commission is satisfied, and I find, that the applicant was offered employment by the respondent as set out in the
terms of exhibits A1 and R1. However, it is also plain to the Commission on its face that the document, particularly
exhibit A1, was conditional upon the satisfaction of a term that a federal police clearance is furnished by the applicant.

23. In my opinion, as a matter of contract law, as with any contract, an offer of an employment contract may be made subject
to the satisfaction of conditions on acceptance, with such conditions having to be met by the acceptor unless they are
subsequently waived by the offeror, in this case the employer. There is no evidence of any waiver in the instant case.

24. In my opinion, upon its proper construction, the offer and acceptance as contained in exhibits A1 and R1 in this case
constituted and contained an operative condition such that the applicant was required to furnish a police clearance as a
condition of employment. I draw a distinction between the employment and the contract in relation to which the
employment is to be discharged. It may well be the case that there was a contract entered into on or about 2 August 2002,
but in my view that contract was clearly conditional and any employment pursuant to the contract was conditional upon
the satisfaction of the condition precedent. Only upon satisfaction of that condition, in my opinion, was the employment
to be effective and it was open, in my view, as a matter of law for the respondent to withdraw the offer if the condition
was not satisfied.

25. In that respect I refer to a decision of the Court of Appeal (UK) in Wishart v National Association of Citizens Advice
Bureau Ltd (1990) IRLR 393. In that case the Court of Appeal came to consider the effect of an offer of employment
which contained a condition in relation to satisfactory references being furnished by an applicant for employment to the
employer. In that case the Court of Appeal concluded that albeit there had been an acceptance of the offer by the
prospective employee, it was open for the employer to not proceed with that offer and indeed to withdraw it, on the basis
that the condition precedent in the contract was not satisfied.

26. In my opinion it is the case, on the respondent’s evidence, that because the federal police clearance, which is exhibit
A2 contained reference to offences, including one for giving a false name and address, all of which offences appear to
derive from the Road Traffic Act 1974 it seems, the respondent considered that the condition was not satisfied in this
case.
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27. In my opinion, the terms of the contract of employment document in relation to the condition concerning a federal police
clearance certificate ought not to be interpreted given the evidence before the Commission, as to it being drawn
effectively by laypersons, in an overly technical manner. It was not drawn with the precision and presence of mind as to
the knowledge of the content of the Criminal Code and the distinction between, for example, a crime, a misdemeanour
and a simple offence. Indeed, exhibit A2, that is the police clearance form itself, draws no distinction whatsoever between
the nature of the offences which are there set out on the face of the document.

28. For the purposes of the contract term, in my opinion the matter must be looked at in the context of the employment
relationship and the obligations imposed upon the respondent by its various clients about which evidence has been given
before the Commission. The Commission considers that the offence of giving a false name and address does involve one
of dishonesty and is distinguishable from the other two offences on the police clearance certificate.

29. In my opinion, the satisfaction of the condition imposed in exhibit A1 is and must be seen to involve a degree of
judgment by the respondent as to making up its mind to firmly confirm the employment of the applicant in satisfaction of
the condition or not. On the evidence, the respondent did not do so in this case and in my opinion, having regard to the
plain terms of the contract the respondent was entitled to do so on the materials before it at the time it made its decision.

30. On this basis, on the facts as I have found them to be, whilst there was a contract to employ the applicant at a future date,
that date which appears to be 5 August 2002, it is also the case that because of the delay in the provision of the federal
police clearance certificate, it was only upon satisfaction of that condition, in my view, that the employment would take
effect. It is clear that on the evidence the employer made a decision that the applicant had not satisfied the condition
imposed upon the employment and, in my view, that decision was reasonably open on the evidence before the
Commission in these proceedings. That being the case, in my opinion, there has been no employment. Therefore there has
been no dismissal and it was open for the respondent to withdraw the offer as it did as a matter of law.

31. There is a distinction in this jurisdiction between a refusal to employ and a dismissal from employment which, in my
view, is the circumstance presently before the Commission and in that regard I refer to the decision of the Industrial
Appeal Court in Board of Management of Princess Margaret Hospital v Hospital Salaried Officers Association (1975)
55 WAIG 543. That being so, and there not being any dismissal, there is no jurisdiction, in my view, for the Commission
to entertain the applicant’s claim.

32. In the alternative, in any event, even if the applicant was dismissed as a matter of law and there was an employment
relationship on foot on and from 5 August 2002, because of the term regarding the provision of the federal police
clearance which was not, in my opinion, satisfied in this case, I am not persuaded that if there was a termination of
employment that in all the circumstances that termination ought be characterised as harsh, oppressive or unfair. For those
reasons the application is dismissed.

_________
2003 WAIRC 08107

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES JULIE LEANNE ISITT, APPLICANT

v.
SYNERGY CRM PTY LTD, RESPONDENT

CORAM COMMISSIONER S J KENNER
DATE FRIDAY, 7 MARCH 2003
FILE NO. APPLICATION 1459 OF 2002
CITATION NO. 2003 WAIRC 08107
_________________________________________________________________________________________________________

Result Application dismissed
Representation
Applicant Ms J Isitt on her own behalf
Respondent Ms J Bartlett and Mr J Van Der Ende
_________________________________________________________________________________________________________

Order
HAVING heard Ms J Isitt on her own behalf and Ms J Bartlett and Mr J Van Der Ende on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders—

THAT the application be and is hereby dismissed.
(Sgd.) S. J. KENNER,

[L.S.] Commissioner.

____________________

2003 WAIRC 08108
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES KARINE LECAUDE, APPLICANT
v.
TRIDENT PRODUCE PTY LTD, RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
DATE WEDNESDAY, 9 APRIL 2003
FILE NO. APPLICATION 1793 OF 2002
CITATION NO. 2003 WAIRC 08108
_________________________________________________________________________________________________________
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Result Application alleging unfair dismissal dismissed.
Representation
Applicant Ms K. Lecaude
Respondent Mr S. Scott (of counsel)
_________________________________________________________________________________________________________

Reasons for Decision
1 The respondent is an exporter of fresh fruit and vegetables. It employed Karine Lecaude, the applicant in this matter, on 1 July

2002 as an Export Marketing and Sales Manager. Ms Lecaude had responded to an advertised position as follows—
“Export Marketing/Sales Position
This is a senior position required for an expanding fruit and vegetable export company operating out of Canning Vale,
Western Australia. It is preferable that the applicant has previous experience in fruit and vegetables and export and has a
proven record in trading. The person will need to work in a team environment with a small number of people and be self
motivated. Duties include marketing/sales to several overseas countries and liaison with growers/suppliers.”

2 The rest of the advertisement gave the details of the respondent.
3 Ms Lecaude e-mailed her résumé and two references, which became exhibit 1 in the proceedings in the Commission.
4 Ms Lecaude was given two interviews and during the second interview she was offered the job. Her appointment was

confirmed in a brief letter from the respondent (exhibit A(2)). The letter stated that the starting salary was $55,000 per annum
plus a vehicle valued at $5,000 per annum plus superannuation. The letter stated that the position was full-time and permanent
with a six months trial period.

5 Ms Lecaude commenced employment on 1 July 2002. Ms Lecaude’s evidence of the work she performed was given in a
statement which she read and became her evidence-in-chief. On 27 August 2002 Ms Lecaude had an accident during her work
which resulted in her breaking one rib and her right wrist. She returned to work on the second day after an operation with her
right arm in plaster. She was not able to drive her car and the respondent offered to send someone from the office to pick her
up. Ms Lecaude’s evidence is that at this stage the accident meant that there was a problem in driving to and from work,
driving to the markets and to the airport for inspections, as well as the personal issues of having to get dressed and so on. Ms
Lecaude had a second operation on 11 September 2002. She spent three days in hospital and three days at home and returned to
work on 17 September 2002.

6 On 2 October 2002 Mr Conrad Sumich, the Managing Director of the respondent, spoke to her at around 6:00pm and said that
he had decided not to proceed with Ms Lecaude’s employment. Ms Lecaude’s evidence is that when she asked for the reason,
Mr Sumich said that he had made up his mind and that was his decision. He confirmed that it meant she should not come to
work the next day. He intended to pay her two weeks’ salary in lieu of notice. Ms Lecaude stated that professional companies
usually give notice in advance and that is usually one month. She said that it would be fair to pay one month and Mr Sumich
agreed with this. Ultimately, Ms Lecaude’s employment ended that day with the payment of four weeks’ salary in lieu of
notice.

7 Ms Lecaude commenced receiving workers’ compensation payments and it is part of her evidence in the Commission that she
did not receive the four weeks’ pay in lieu of notice because that became her workers’ compensation payment for the month.
That is a matter to which I shall return subsequently. However, for the purposes of this claim of unfair dismissal, Ms Lecaude’s
employment was terminated with the payment of four weeks’ salary in lieu of notice.

8 Ms Lecaude claims that her dismissal is unfair. In fact, in her evidence in the Commission she stated that her dismissal was
harsh, oppressive, capricious and arbitrary. In the Notice of Application filed in the Commission Ms Lecaude states that she
believes her dismissal was unfair because of the injury which she had in August which meant that she could not carry out her
duties 100%. She states that she was unable to use a computer keyboard with both hands as she is right handed and her
accident resulted in a broken right wrist. She could not drive and used only her left hand at work. She therefore believes she
was dismissed whilst she was sick. She stated that she feels used. In her statement that became her evidence-in-chief, she states
that she was shocked when she was fired and that she had not been so humiliated in her life. Her previous employment,
including Russian government organisations and the New Zealand Dairy Board where she had worked for five years, and the
Technical University in Russia where she worked for 9 years, had been employment where no one had wanted her to leave.
She accuses the respondent of having “no idea about international trade and marketing”, having “no advertising, no exposure,
no vision for potential business development”, yet they dismissed her.

9 She stated that there was no reason given for her termination and she was only receiving positive feedback during the three
months of her employment. She felt that the manner of her dismissal could apply to somebody who had committed a crime,
theft or other serious misconduct. She stated that the respondent refused to give her a reference.

10 The respondent presented its evidence through Mr Conrad Sumich. The respondent is a small business employing
approximately five persons. Mr Sumich is the Manager who works in the business as well as being the Managing Director. He
stated that in the business, mistakes can be costly and put relations with customers in jeopardy for the future. The business is
competitive with a number of exporters targeting the same importers.

11 He stated that the respondent was looking for a senior person to do market research and the development of markets in the
Middle East and the Indian sub-continent. The person also would do business with established customers. The person would
work unsupervised and may in the future have a team underneath that person.

12 The respondent found Ms Lecaude’s background as being of relevance and she seemed highly organised and efficient. The
respondent appreciated that it would have to teach industry specific matters to Ms Lecaude, for example matters to do with
varieties of fruit and vegetables, their seasons, packaging standards and marketing requirements and so on. Ms Lecaude was
diligent, hard working and spent considerable time on research. Ms Lecaude had a good work ethic.

13 Mr Sumich stated that the key issue of the day-to-day variables of pricing and supply, however, were issues which Ms Lecaude
did not appear to recognise as problems. It required a nimble mind to send to customers the right quality product at the right
price because supply of fruit and vegetables can change dramatically over the day with a considerable variation in price. A
number of examples were given by Mr Sumich.

14 Mr Sumich stated that he sat at a desk opposite Ms Lecaude which meant that they were both in constant contact. He stated
that many things were done well by Ms Lecaude but that she continued to fail to appreciate the problems which arose because
of the variables in the fruit and vegetable export market. It was not so much that Ms Lecaude might not know the solutions to
the problems. Mr Sumich recognised that knowing the solutions would only come with experience. It was that Ms Lecaude, in
his view, failed to see the problems and therefore had no feeling or sensing of how the problems may be responded to.
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15 Mr Sumich concluded that the holder of a senior position needed this quality and although Mr Sumich raised these issues
“daily” he noticed no improvement. Therefore, notwithstanding that Ms Lecaude was a keen employee, excellent to work with
and everyone in the office got on well with her and liked working with her, the ability to trade fruit and vegetables was not
going to work. He concluded that he could not see any point in waiting a further three months for the conclusion of the trial.
His concept of a trial period was such that at any point along the trial Ms Lecaude and the company could part company.

16 Once he realised there was no point in carrying on and that there was no long term basis he informed Ms Lecaude of the
decision. He told her it was not working out and, on his evidence, he believes he raised certain examples with her. He stated
that he did not wish to continue with the employment relationship. He indicated he would pay two weeks’ salary in lieu of
notice and in response to Ms Lecaude saying that was not long enough, he agreed to pay four weeks’ salary in lieu of notice.

17 He denied that the manner of dismissal was in any way related to dismissing someone for misconduct. In his view there was
simply no point in continuing the relationship but he was happy to pay out the time of one month which otherwise would be
spent in the office. He stated that he has never told her he would not give her a reference.

18 Mr Sumich’s evidence was that Ms Lecaude’s injury had no role in the decision to end the probationary period. While Mr
Sumich acknowledged that Ms Lecaude’s injury affected the mechanical side of carrying out her tasks, for example
handwriting and driving, it did not affect Ms Lecaude’s ability to use the telephone and e-mail and the respondent was happy
to pick her up when she was unable to drive. Ms Lecaude had not made a fuss of her injuries and it was clear that she wished to
be at work. On one or two occasions when she stated that she was sore, Mr Sumich told her to go home but she often would
not leave until later in the afternoon. He found Ms Lecaude most co-operative in relation to her injury, to be a person with
great enthusiasm and she did her work well.
Consideration

19  Ms Lecaude was employed for a six month probationary period. She was dismissed approximately half way through that
period. A probationary period of employment is of significance. Indeed, s.23A(2) of the Industrial Relations Act
1979 expressly states—

“In determining whether the dismissal of an employee was harsh, oppressive or unfair the Commission shall have
regard to whether the employee—

(a) at the time of the dismissal, was employed for a period of probation agreed between the employer and
employee in writing or otherwise; and

(b) had been so employed for a period of less than 3 months.”
20 The inclusion in the Act of a reference to probation can be taken to mean at the least that it is a factor of significance.
21 Ms Lecaude had been employed for one day more than 3 months. Nevertheless, the fact that Ms Lecaude was employed for a

probationary period remains significant. Even though Ms Lecaude’s circumstances fall outside the statutory prescription of
s.23A(2), the requirement on the Commission to decide matters according to equity, good conscience and the substantial merits
of the case will require the Commission to take into account, and give due weight to, the evidence that Ms Lecaude was on a
trial period when she was dismissed.

22 Even if both Ms Lecaude and the respondent regarded it as a “formality”, and that is her evidence, an employer throughout the
period of probation, retains the right to see whether or not he or she wants the employee in employment. The employer is
entitled to consider the employee as if the employee was still at first interview. Probation is an extension of the selection
process, a period of learning and a time for attention, assessment and adjustment to standards of performance and conduct, a
time for teaching, training and counselling. The employee must establish his or her suitability for the position and the employer
must give the employee a proper opportunity to prove himself/herself but reserves the right to terminate the employment with
appropriate notice providing he or she has reason for so doing. An employee on probation can expect to be counselled and
informed that he or she is not meeting the required standards and to be given reasonable training and warned of the possible
consequences of a failure to improve (East Kimberley Aboriginal Medical Service v. The Australian Nursing Federation,
Industrial Union of Workers Perth (2000) 80 WAIG 3155 at 3158).

23 I turn to consider the reasons why Ms Lecaude says that her dismissal was unfair. In her Notice of Application she states that
her dismissal related to her injury. I have considered the evidence of Mr Sumich on this issue and find his evidence to be
credible. I have no doubt that Ms Lecaude’s injury caused her pain and discomfort and prevented her from doing some of the
mechanical issues concerning her job. However, it is equally clear that Ms Lecaude took the absolute minimum amount of time
off work. She attended for work the day after her first surgery. She had only six days absence after her second surgery. She has
an excellent work ethic and indeed, she describes herself as a workaholic. Apart from the injury affecting her handwriting there
is no evidence before the Commission which could allow the Commission to conclude that apart from her absences, her injury
had any significant effect upon the performance of her work.

24 Rather, the evidence of Mr Sumich regarding the reasons for the termination of the probationary period related to matters
entirely distinct and separate from the workers’ compensation injury. On the evidence overall, Mr Sumich’s evidence is quite
credible. The balance of the evidence therefore does not show that it is more likely than not that Ms Lecaude was dismissed
because of her injury. I therefore reject Ms Lecaude’s claim that her dismissal was as a result of the injury that she received.

25 Ms Lecaude stated that there was no reason given for her dismissal and she only received positive feedback during the three
months of her employment. In her evidence before the Commission Ms Lecaude said that the comments that she received were
positive with words such as “well done”, “wonderful”, and “wow”. At no instance had there been any negative comment or an
indication that she was doing wrong. She gave an example of two previous customers in India who had stopped buying
produce from the respondent and she renewed their business such that the customers sent two to three orders a week. Ms
Lecaude was pleased and flattered.

26 The evidence of Mr Sumich was that there was ongoing communication between him and Ms Lecaude because of the close
proximity between them sitting opposite each other on a day-to-day basis. They worked together and discussed most shipments
extensively. Mr Sumich stated that this took a lot of time on his behalf. Mr Sumich felt he constantly pointed things to
consider. Mr Sumich said he felt that he continually raised issues although he did so in a way that tried to be positive in
pointing out the areas to improve, to study closer and give feedback. He would rather do that than “scream the house down”.
He may not have said that he was dissatisfied or not happy but he would have said that there were areas that needed more
concentration but none of those areas seemed to change very much when he did so.

27 Within the context of a probationary period, the task of the Commission is to assess fairness according to the facts. I take into
account Ms Lecaude’s proven history of work with the New Zealand Dairy Board, a global supplier of dairy ingredients, and
the in-depth knowledge she then acquired. I also appreciate her recognition that she had no expertise at all in fruit and
vegetables (which she had made clear prior to her being offered the position) and the need to process a lot of information in
order to be on top of things and bring more markets and business to the company.
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28 I accept the evidence of Mr Sumich that the variables of the marketing and export of fruit and vegetables is critical to the
respondent’s operations and the differences between small business and a large commercial organisation. I have paid attention
to the evidence of the examples given by Mr Sumich where he believed Ms Lecaude did not recognise the problems associated
with those variables, together with those examples upon which Ms Lecaude cross-examined Mr Sumich. I have the impression
that Mr Sumich’s evidence is to be preferred on those examples. I therefore accept that the reasons why Mr Sumich decided no
longer to continue with the probationary employment are made out.

29 I am also satisfied that he raised these issues in a counselling sense with Ms Lecaude because of his evidence that these were
raised on a frequent and daily basis. It should not be necessary, in my estimation, for Ms Lecaude to have been formally
warned that if she did not attend to certain matters her probationary employment would not be continued. Rather, I accept the
submission made by Mr Scott, of counsel, who appeared on behalf of the respondent that the procedure adopted by Mr Sumich
should have been sufficient for any attention to these issues to be apparent.

30 Ms Lecaude complained that she was not given a reason for her dismissal and, in large part, I suspect that that is correct. Mr
Sumich, when cross-examined by Ms Lecaude was unable to recall the conversation in detail, and although he believed he did
put forward an example or some examples, I am not satisfied from the evidence that he did so. I have no difficulty accepting
that an employee is entitled to know why they are being dismissed. I am satisfied that did not occur in this case.

31 However, I am satisfied from the evidence overall that in the context of a probationary employment the respondent was within
its rights to not continue with the probationary employment and that the failure on Mr Sumich’s part to specify the reasons to
Ms Lecaude does not make what otherwise was a fair dismissal an unfair dismissal. In particular, I am left with the impression
that had Mr Sumich informed Ms Lecaude of the reasons as he gave them in the hearing in the Commission, of itself, the
explanation would not have made any difference to the outcome. I reach this conclusion because although Ms Lecaude referred
to some of the variables as “detail” I am satisfied from the evidence overall that in the context of the small business that to the
respondent those details are in fact important problems. I accept Mr Sumich’s evidence in some of the examples he gave that
the price differences which occur over time can erode the respondent’s profit margin. Accordingly, while I find that Mr
Sumich did not give the reasons for dismissal which he ought to have done at the time that he dismissed Ms Lecaude, in the
context of this case overall, that is only one matter to be taken into consideration by the Commission.

32 Ms Lecaude also stated that she was shocked when she was fired and that she had not been so humiliated in her life before. She
believes that led to a loss of self esteem and contributed to her not being able to find alternate employment. Ms Lecaude
conceded that the difficulty in finding alternative employment immediately in the period between October and the Christmas
leave period would have contributed to the low feeling of self esteem.

33 In considering this aspect of Ms Lecaude’s claim I take into consideration that every dismissal will of necessity cause some
degree of distress to the employee being dismissed. Section 23A of the Industrial Relations Act 1979 provides a power to the
Commission to compensate a dismissed employee who suffers injury as a result of the dismissal, and the word “injury” can
include the feeling of distress and loss of self esteem to which Ms Lecaude makes reference. However, I have been persuaded
by the evidence that any feeling of low self esteem arose as much from the regrettable failure to find alternate work as it did
from the dismissal.

34 In reaching that conclusion, I fully acknowledge Ms Lecaude’s evidence that she felt distressed. Indeed, it is telling that she
has regarded the respondent as being unprofessional, and “employers who do not know what to do, who have no idea about
international trade and marketing, who have no advertising, no exposure, no vision for potential business development” and yet
they dismissed her. In balancing the evidence overall, however, I do not conclude that the respondent is as Ms Lecaude has
described and in the context of the probationary period, the respondent was able to terminate the probationary employment.

35 Indeed, Ms Lecaude herself concedes that not only could she have left the probationary employment herself and she recognises
the purposes of a probationary employment, but also she herself “kept her options open” regarding other employment. Ms
Lecaude conceded in cross-examination and that, may be, she would herself have left. Even if Ms Lecaude was changing her
mind set (as she stated), became flexible and devoted herself to the task, she kept her options open.

36 Two matters remain. Ms Lecaude complains that the respondent did not give her a reference. The respondent is under no
separate obligation to provide an employee with a reference. If one had been promised, it ought to have been given. However,
in the context of the case presented to the Commission, it is not an issue in which the Commission will become involved. The
failure to provide a letter of reference does not otherwise render a dismissal unfair for the purposes of the Commission’s
jurisdiction. In addition, in Ms Lecaude’s statement which became her examination-in-chief she referred to an offer of
reference made at a meeting in the Commission on 4 December 2002. Her response was that the respondent should look at her
references from “real professional companies” and the respondent’s reference would not mean anything. If Ms Lecaude values
a reference from the respondent so lightly, her complaint that the respondent did not give her a reference does not itself appear
to be an issue of significance.

37 The final matter concerns Ms Lecaude’s belief that the payment of four weeks’ salary in lieu of notice was in fact her workers’
compensation payment and that she received only the one payment, and not both. I am satisfied from the evidence of Ms
Lester, the accounts manager and bookkeeper who was called by the respondent and who was responsible for making the
payments, that in fact Ms Lecaude was paid one month’s salary in lieu of notice and in addition the workers’ compensation
payments for the same period. I am satisfied from the document headed “Remittance Advice” dated 7 October 2002 (attached
to exhibit A, page 3) that four weeks’ salary in lieu of notice was paid. I am also satisfied from page 6 of that same exhibit that
four weeks’ workers’ compensation payments were paid as from 3 October 2002. In any event, it is not within the jurisdiction
of this Industrial Relations Commission to resolve the matter. Once the Commission is satisfied that four weeks’ salary in lieu
of notice was indeed paid, the Commission can take the matter no further.
Conclusion

38 For all of the above reasons I find that Ms Lecaude’s termination was done in accordance with the reasons for the probationary
period. There was no obligation according to the terms of employment in this matter for the respondent to employ Ms Lecaude
for the full six month period. There was no period of notice of termination agreed between Ms Lecaude and the respondent at
the time she was employed. At the time of dismissal an agreement was reached between Ms Lecaude and the respondent that
four weeks’ salary in lieu of notice would be paid and that that was considered to be a fair sum. While I accept that that does
not imply any agreement on Ms Lecaude’s part that she should have been dismissed, I take into account that the respondent
paid in lieu of notice a sum three times greater than the one week’s notice or payment in lieu which is contained in s.170CM of
the Workplace Relations Act 1996 for an employee who is not on probation who has less than one year’s service.

39 For all of the above reasons, I therefore find that Ms Lecaude has not demonstrated that her dismissal on balance was unfair
and accordingly her application is hereby dismissed.

_________
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2003 WAIRC 08109
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES KARINE LECAUDE, APPLICANT
v.
TRIDENT PRODUCE PTY LTD, RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
DATE WEDNESDAY, 9 APRIL 2003
FILE NO. APPLICATION 1793 OF 2002
CITATION NO. 2003 WAIRC 08109
_________________________________________________________________________________________________________

Result Application alleging unfair dismissal dismissed.
Representation
Applicant Ms K. Lecaude
Respondent Mr S. Scott (of counsel)
_________________________________________________________________________________________________________

Order
HAVING HEARD Ms K. Lecaude on her own behalf as the applicant and Mr S. Scott (of counsel) on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby orders—

THAT the application is hereby dismissed.
(Sgd.) A. R. BEECH,

[L.S.] Senior Commissioner.

____________________

2003 WAIRC 08077
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES ADAM LLEWYLLN CALEB LEWIS, APPLICANT
v.
PAUL & PETA NORTH T/AS EASTMERE NOMINEES PTY LTD, RESPONDENT

CORAM COMMISSIONER J L HARRISON
DATE FRIDAY, 4 APRIL 2003
FILE NO/S. APPLICATION 1377 OF 2002
CITATION NO. 2003 WAIRC 08077
_________________________________________________________________________________________________________

Result Application alleging unfair dismissal upheld and order issued for compensation in lieu of
reinstatement. Application for contractual benefits allowed

Representation
Applicant Mr A Lewis on his own behalf
Respondent Mr P North
_________________________________________________________________________________________________________

Reasons for Decision
1 This is an application by Adam Llewylln Caleb Lewis (“the applicant”) pursuant to s.29(1)(b)(i) and (ii) of the Industrial

Relations Act 1979 (“the Act”). The applicant claims that he was unfairly terminated from his employment with Eastmere
Nominees Pty Ltd (“the respondent”) on 2 August 2002. The applicant is also claiming two weeks’ pay in lieu of notice as a
denied contractual benefit. The respondent claims that there was no unfair termination as the applicant resigned of his own
volition on 2 August 2002. As the applicant resigned no notice payment is due to the applicant.

Correction of the Respondent’s Name
2 It became apparent to the Commission subsequent to the hearing of this application that the correct name of the respondent is

Eastmere Nominees Pty Ltd and not Paul and Peta North trading as Eastmere Nominees Pty Ltd. During these proceedings
there was substantial documentation tendered as evidence by both the applicant and the respondent confirming the correct
name of the respondent. In the circumstances, it is my view that I should exercise the discretion available to me to correct the
name of the respondent. I do so on the basis that this amendment does not adversely impact on the respondent. Therefore,
under the powers conferred on the Commission pursuant to s.27(1)(m) of the Act I will order that the name of the respondent
be amended to read Eastmere Nominees Pty Ltd.

Background
3 It was not in dispute that the respondent employed the applicant on 20 June 2001 as a sales person and that the applicant

worked with the respondent until 2 August 2002. The applicant’s duties included selling camera and video equipment in the
respondent’s Carillon Arcade shop. The terms and conditions of the Shop and Warehouse (Wholesale and Retail
Establishments) State Award 1977 (No R32 of 1976) (“the Award”) was implied into the applicant’s contract of employment.

4 The respondent paid the applicant an average weekly wage of $711.69 gross. This included a weekly wage of $525 gross, plus
commission. This average weekly income is confirmed in Exhibit A2, which is a copy of the applicant’s 2002 Tax Return.

The Applicant’s Evidence
5 The applicant gave evidence. In July 2002 the applicant approached the respondent’s Manager, Mr Paul North, and enquired

why his name was not on the work roster for that month. Mr North told the applicant that there was confusion about the roster
and the applicant had been inadvertently left off. On this basis Mr North gave the applicant four days’ notice to take three
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weeks’ annual leave. The applicant stated to Mr North that this was not convenient as he wanted to use his annual leave
entitlements to holiday in Queensland at a later date. Mr North stated that this was the only time that his holidays could be
taken. In the event, the applicant reluctantly took leave and there was an agreement made at the time between the applicant and
Mr North that the applicant would take an additional week’s leave at the end of August 2002. On this basis the applicant
commenced leave on or about 9 July 2002.

6 As the applicant was dissatisfied with the way in which Mr North had handled the applicant’s taking of annual leave the
applicant made a decision to seek out alternative employment. The applicant approached three camera stores located in the city
seeking employment. When the applicant approached the managers of these stores he requested that his approach be kept
confidential given the nature of the industry in which he worked.

7 The applicant returned to work in the last week of July 2002. On 1 August 2002 he approached the respondent’s main
competitor, Plaza Cameras, about the possibility of being employed as a sales representative. At that time he was told there
was no job available. He then left a copy of his resume with staff at Plaza Cameras.

8 The applicant stated that on the 2 August 2002 he arrived at work at 9.00am for his usual 12 hour shift and commenced duties
as normal. At approximately 9.05am Mr North arrived at the shop. The applicant stated that he approached Mr North to discuss
the additional week’s leave which was due to him in August as the applicant wished to confirm the dates on which this leave
would be taken. The applicant stated that as a result of this discussion Mr North agreed to the applicant taking this leave on
25 August 2002.

9 Subsequent to this discussion Mr North asked the applicant to step outside the store into the Arcade. Mr North asked the
applicant if he had applied for a job with Plaza Cameras. The applicant responded that he had spoken to Plaza Cameras about a
position but no job offer had been made to him. Mr North asked the applicant why he was interested in obtaining employment
with Plaza Cameras. The applicant stated that he was unhappy about what had happened to him in relation to the taking of
annual leave. The applicant stated that Mr North responded by saying that the applicant was underhand and sneaky and was
going behind Mr North’s back to his main competitor. The applicant stated that Mr North demanded that he resign
immediately. The applicant stated that he wanted two weeks’ notice of his termination.  Mr North replied that he would not
give him notice. The applicant stated that he offered to work the two weeks’ notice period that should have been due to him,
but the respondent refused to allow that to occur. The applicant stated that he had not been offered any positions with other
camera shops at that stage and he had no immediate job prospects. Mr North again told the applicant that he had to resign
immediately. The applicant was shocked by Mr North’s actions because he had never been terminated before nor had he been
subject to any work related disciplinary proceedings. Subsequent to this discussion the applicant followed Mr North back into
the store. Mr North then stated to the applicant that if he did not resign he would not receive the entitlements due to him. The
applicant took this as a threat that if he did not resign then monies owing to him would be withheld. He asked Mr North what
he wanted the applicant to write and the applicant hand wrote his resignation accordingly, and handed it to Mr North (Exhibit
A4). The applicant then gathered his personal belongings and left the store immediately. The applicant stated that whilst he did
this Mr North was watching him and he felt like a criminal.

10 At this stage the applicant was worried about the prospect of not having any income as he had a number of financial
commitments that had to be met. The applicant stated that he walked to Plaza Cameras and told staff there that he had been
sacked. The applicant then went home and was contacted by a representative of Plaza Cameras. He was offered a job to start
the next day in their Carillon Arcade store. Later that day the applicant filed a complaint with the Western Australian Industrial
Relations Commission (“the Commission”) and served it on the respondent.

11 The applicant confirmed that he commenced employment with Plaza Cameras the day after he was terminated by the
respondent. He has been undertaking substantial overtime whilst employed by Plaza Cameras to earn as close as possible to
what he was earning with the respondent. The applicant stated that in his current position he is earning $495 nett per week
which includes his base weekly rate of pay and a small commission. The applicant stated on the basis that his normal weekly
base rate of pay with the respondent was $525 gross he is seeking $1050 gross for two weeks’ pay in lieu of notice. The
applicant confirmed that Exhibit A1, a pay slip outlining the applicant’s earnings whilst employed by Plaza Cameras, includes
all base wages, overtime and bonuses the applicant received whilst employed with Plaza Cameras up to 9 January 2003. It
demonstrates that the applicant was paid on average $621.64 gross per week.

12 It was put to the applicant in cross examination that he did not object when Mr North told the applicant that he had to take
annual leave in July 2002. The applicant stated that he expressed dissatisfaction about taking the holidays at the time but he did
not specifically object to taking leave. It was put to the applicant that there had been no issues that the applicant had with the
respondent whilst he was employed by the respondent. The applicant stated that there had been one issue relating to a dispute
over commission payments however, this was satisfactorily dealt with. There was also one instance when he received his
wages one week late.

13 It was put to the applicant that his resignation letter (Exhibit A4) was written in a friendly tone. The applicant disputed this.
14 Mr Ashley Heuchan gave evidence. He is one of the Principals of Plaza Cameras. Mr Heuchan stated that on the afternoon of

2 August 2002, he recalled that he was contacted by a member of his staff and informed that the applicant was no longer
employed by the respondent. Mr Heuchan stated that once he was aware of this he made a decision to employ the applicant and
contacted him on the afternoon of 2 August 2002 to offer him a job commencing the next day.

15 Mr Heuchan stated that the applicant had not been offered any position with Plaza Cameras prior to 2 August 2002. Under
cross examination he confirmed that the applicant approached Plaza Cameras on 1 August 2002 looking for work but Plaza
Cameras did not employ the applicant at that time. Subsequent to the applicant’s approach to Plaza Cameras on 1 August
2002 Mr Heuchan read the applicant’s resume. He understood that the applicant had a good record working in the camera sales
industry and on that basis he made a decision to employ the applicant once he found out that the applicant was no longer
employed by the respondent.

16 Mr Heuchan confirmed that Exhibit A1, the applicant’s pay details relating to Plaza Cameras, includes all payments, wages,
bonuses and commissions paid to the applicant whilst he has been employed by Plaza Cameras.

17 Under re-examination Mr Heuchan reiterated that the applicant was not offered work with Plaza Cameras prior to the 2 August
2002.
The Respondent’s Evidence

18 Mr North gave evidence. He stated that he had heard in the last week of July 2002 that the applicant had been seeking work
with other companies operating in the camera sales industry. When the applicant returned to work on 2 August 2002 Mr North
stated that he approached the applicant at approximately 9.15am and asked the applicant if he had been applying for jobs with
other camera sales companies. The applicant agreed that he had applied for a job at Plaza Cameras. Mr North stated that during
this discussion the applicant agreed to resign. Subsequent to this discussion the applicant went inside the store and wrote out
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his resignation letter on the basis that he was commencing employment the following day with Plaza Cameras. Mr North gave
evidence that he was shocked that the applicant was unhappy working with the respondent.

19 Under cross examination Mr North was asked if on the morning of 2 August 2002 he recalled the applicant raising the issue of
the outstanding week of annual leave due to the applicant. Mr North stated that he may have discussed this issue with the
applicant. Mr North also stated under cross examination that he was already at the store when the applicant arrived for work
that morning. He confirmed that he officially heard that the applicant had obtained a job with Plaza Cameras on the afternoon
of 2 August 2002. He also stated that Plaza Cameras is the respondent’s biggest competitor in the city.

Submissions
20 The applicant maintained that he was not offered a position with Plaza Cameras until after he was terminated by the

respondent. The applicant maintained that he did not resign of his own volition as Mr North forced him to write out his letter of
resignation. The applicant had no alternative but to resign when Mr North stated to him that entitlements due to him would not
be paid unless he resigned. The applicant believes that his termination was unfair because he was given no warnings about his
performance and a proper process was not followed in effecting his termination. Further, the applicant stated that there was no
valid reason for his termination. The applicant claims it is appropriate in the circumstances that he receive proper notice, which
is two weeks’ pay as specified under his contract of employment. The applicant maintains that he is also due compensation for
the difference between what he is currently earning and what he was earning with the respondent, plus compensation for
injury.

21 The respondent stated that there was confusion as to when the applicant obtained a position with Plaza Cameras. The
respondent maintained that the applicant resigned on 2 August 2002 because he had secured a job with Plaza Cameras. The
respondent submitted that the applicant had not suffered any financial loss as a result of ceasing employment with the
respondent as he commenced employment the next day with Plaza Cameras, therefore no monies are due to the applicant.

Findings and Conclusions
Credibility

22 I listened carefully to the evidence given in these proceedings and closely observed the witnesses. The applicant had a clear
and detailed recollection of the relevant events and his evidence was corroborated by the evidence of Mr Heuchan. I do not
have the same confidence in the evidence given by Mr North. His evidence was vague and unconvincing and he was not
forthcoming in his evidence during cross examination. On this basis where the evidence conflicts I prefer the evidence given
by the applicant and Mr Heuchan to the evidence given by Mr North.

Was the applicant terminated?
23 In this particular case there needs to be a determination as to whether or not a dismissal occurred.
24 In Mohazab v Dick Smith Electronics Pty Ltd (No 2) (1995) 62 IR 200 at 205, the Full Court of the Industrial Relations Court

of Australia said—
“termination at the initiative of the employer” involves a “termination in which the action of the employer is the principal
contributing factor which leads to the termination of the employment relationship”.
“[A]n important feature is that the act of the employer results directly or consequentially in the termination of the
employment and the employment relationship is not voluntarily left by the employee. That is, had the employer not taken
the action it did, the employee would have remained in the employment relationship”. See Macken, McCarry and
Sappideen’s Law of Employment 4th Edition page 227-228.

25 If a dismissal takes place, the test for determining whether a dismissal is unfair or not is to be applied. The question is whether
the employer acted harshly, unfairly or oppressively in dismissing the applicant. This is outlined by the Industrial Appeal Court
in Undercliff Nursing Home v Federated Miscellaneous Workers Union of Australia, Hospital Service and Miscellaneous WA
Branch (1985) 65 WAIG 385.  The onus is on the applicant to establish that the dismissal was, in all the circumstances, unfair.
Whether the right of the employer to terminate the employment has been exercised so harshly or oppressively or unfairly
against the applicant as to amount to an abuse of the right needs to be determined. A dismissal for a valid reason within the
meaning of the Act may still be unfair if, for example, it is effected in a manner which is unfair. However, terminating an
employment contract in a manner which is procedurally irregular may not of itself mean the dismissal is unfair (see Shire of
Esperance v. Mouritz (1991) 71 WAIG 891 and Byrne v. Australian Airlines (1995) 65 IR 32). In Shire of Esperance v. Mouritz
(op cit), Kennedy J observed that unfair procedures adopted by an employer when dismissing an employee are only one
element that needs to be considered when determining whether a dismissal was harsh or unjust.

26 Based on my views on witness credit and on the evidence given in these proceedings I make the following findings.
27 In my view the applicant was terminated at the instigation of the employer, thus a dismissal did take place.
28 It was not in dispute that the applicant was employed by the respondent as a camera sales person on 20 June 2001 and ceased

working with the respondent on 2 August 2002, and there was no issue about the applicant’s performance whilst he was
employed by the respondent. It is also clear on the evidence that the applicant had been unhappy working with the respondent
for at least a month prior to this date. On the applicant’s own evidence he sought out alternative employment with other camera
shops in the city subsequent to having a problem with Mr North about the taking of annual leave. I accept the applicant’s
evidence that there was a dispute between the applicant and Mr North in July 2002 about the applicant having to take annual
leave prior to him wishing to do so, because the applicant was left off the store roster.

29 On the morning of 2 August 2002, subsequent to the applicant returning from annual leave matters came to a head. I find that it
was at the instigation of Mr North that the applicant was required to meet with Mr North on the morning of 2 August 2002 to
discuss his ongoing employment with the respondent. At this stage Mr North had found out that the applicant was seeking out
alternative employment and he was annoyed by this. When the applicant confirmed that he had been looking for employment
with other camera shops Mr North then required the applicant to write out a letter of resignation, effective immediately. It was
as a result of writing this letter that the applicant ceased working with the respondent on 2 August 2002. In my view, as Mr
North demanded the applicant write out his letter of resignation this led to a termination at the initiative of the respondent.
Even though the applicant was seeking out alternative employment at the time, in my view this was not sufficient conduct on
the part of the applicant to warrant the termination of the applicant’s contract of employment. Further, there was no
performance issue relating to the applicant. In the circumstances I find that there was no substantive reason for the respondent
to terminate the applicant’s contract of employment.

30 In my view the applicant was denied procedural fairness. It was not put to the applicant that the respondent had a problem with
the applicant seeking out alternative employment with the respondent’s competitors. Further, the applicant was not given
notice of his termination. The applicant was given no opportunity to respond to these issues. When applying relevant
authorities in this case I find the respondent unfairly terminated the applicant both substantively and procedurally.
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31 It is clear on the evidence, and I find, that the applicant had not obtained alternative employment prior to 2 August 2002. I
accept the applicant’s evidence, corroborated by the evidence of Mr Heuchan, that even though the applicant commenced
employment the following day with Plaza Cameras, this job was only confirmed subsequent to the applicant being terminated
by the respondent on the morning of 2 August 2002.

32 Reinstatement is not being sought by the applicant. I am satisfied on the evidence that the working relationship between the
applicant and the respondent has broken down such that an order for reinstatement would be impracticable. It is also clear on
the evidence that the applicant obtained suitable alternative employment the day after he was terminated. Accordingly I am
satisfied that the applicant has taken reasonable steps to mitigate his loss.

Compensation
33 I therefore now turn to the question of compensation. I apply the principles set out in Bogunovich v Bayside Western Australia

Pty Ltd (1998) 78 WAIG 3635 and Tranchita v Wavemaster International Pty Ltd (1999) 79 WAIG 1886. It is clear that the
applicant was terminated without notice. The applicant is entitled to appropriate notice on termination. The applicant’s contract
of employment incorporated those terms and conditions outlined in the Award. Under the award at least two weeks’ notice is to
be given on termination. In the circumstances it is appropriate that an order issues for two weeks’ notice to be paid to the
applicant. This amounts to $1,423.38 gross ($711.69 x 2).

34 The applicant is seeking compensation for the difference between his current earnings and what he was earning whilst he was
employed by the respondent. This amount equates to $90.05 gross per week ($711.69 - $621.64). It is clear, and I find, that the
relationship and trust between the applicant and the respondent had deteriorated significantly when the applicant was
terminated on 2 August 2002. Thus, I have formed the view that the applicant would not have remained employed by the
respondent for a period of any more than four weeks subsequent to his termination. Thus, I will issue an order for
compensation for the loss that the applicant has suffered in taking up an alternative position for a period of four weeks. This
amount is $360.20 gross ($90.05 x 4).

   Injury
35 The applicant is seeking a payment for injury. The notion of injury must be treated with some caution (AWI Administration

Services Pty Ltd v Andrew Birnie (2001) 81 WAIG 2849 at 2862). Further, there will be a degree of distress in most dismissal
cases (Lynam v Lataga Pty Ltd (2001) 81 WAIG 986). In this case I am of the view that even though the applicant was
terminated unfairly and in a summary fashion, the applicant has not demonstrated any injury over and above that normally
associated with a termination. On this basis the applicant’s claim for a payment for injury is denied.

36 An Order will now issue.
_________

2003 WAIRC 08111
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES ADAM LLEWYLLN CALEB LEWIS, APPLICANT
v.
EASTMERE NOMINEES PTY LTD, RESPONDENT

CORAM COMMISSIONER J L HARRISON
DATE OF ORDER WEDNESDAY, 9 APRIL 2003
FILE NO/S. APPLICATION 1377 OF 2002
CITATION NO. 2003 WAIRC 08111
_________________________________________________________________________________________________________

Result Application alleging unfair dismissal upheld and order issued for compensation in lieu of
reinstatement. Application for contractual benefit allowed

_________________________________________________________________________________________________________

Order
HAVING HEARD Mr A Lewis on his own behalf and Mr P North on behalf of the respondent, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act, 1979, hereby—

1 ORDERS THAT the name of the respondent be deleted and that Eastmere Nominees Pty Ltd be substituted.
2 DECLARES THAT the dismissal of Adam Llewylln Caleb Lewis by the respondent was unfair and that

reinstatement is impracticable;
3 ORDERS the respondent to pay Adam Llewylln Caleb Lewis compensation in the sum of $360.20 gross.
4 DECLARES THAT Adam Llewylln Caleb Lewis was denied a benefit under his contract of employment.
5 ORDERS the respondent to pay Adam Llewylln Caleb Lewis the sum of $1,423.38 gross.

(Sgd.) J. L. HARRISON,
[L.S.] Commissioner.

____________________

2003 WAIRC 08143
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES MARTIN WILLIAM LEYSSENAAR, APPLICANT
v.
DARREN BRACEWELL, SEAGATE HOLDINGS PTY LTD, RESPONDENT

CORAM COMMISSIONER P E SCOTT
DATE OF ORDER MONDAY, 14 APRIL 2003
FILE NO. APPLICATION 127 OF 2003
CITATION NO. 2003 WAIRC 08143
_________________________________________________________________________________________________________
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Result Application for extension of time dismissed
Representation
Applicant The applicant appeared on his own behalf
Respondent Mr G Smith (of Counsel)
_________________________________________________________________________________________________________

Reasons for Decision
(Extempore)

1 The applicant says that he was employed by the respondent and, according to the Notice of Application, his employment
terminated on 6 November 2002. The evidence indicates that on 9 December 2002 the applicant forwarded to the Registry of
the Western Australian Industrial Relations Commission a Form 1, Notice of Application, and attached to that a handwritten
two page letter addressed to Industrial Relations and to Centrelink. By this time I note the application would already appear to
have been out of time.

2 In accordance with the file notes made by officers of the Registry, and the applicant’s own evidence, I conclude that on the
balance of probabilities an officer of the Registry contacted the applicant on 9 December 2002 on the telephone number
provided on the facsimile transmission copy of the Notice of Application sent to the Registry, and informed him that
particulars of claim needed to be lodged.

3 On the basis of the file note and the manner in which the document was being treated, it seems that the Registry did not treat
the document received as being an application to the Commission in the absence of the particulars of claim, and sent to the
applicant a package of documents that he would need. I am satisfied that the applicant was advised of the need to deal with this
matter promptly.

4 On 19 December 2002, the applicant’s then solicitor wrote to the respondent notifying the respondent of an issue in dispute
between them. I note that in that letter the applicant’s solicitor advises the respondent that—

“Our client has filed proceedings claiming unfair dismissal with the Western Australian Industrial Relations
Commission. You will no doubt receive communication from them in relation to his claim.”

5 On 14 January and 28 January 2003 the Commission’s Registry officer attempted to make contact with the applicant on the
telephone and did speak to him on 28 January 2003, advising him that he needed to complete the documents and send them
back. He appears to have advised that he would provide the documents to his lawyer to do, but that in the absence of the
Commission having them, further documents were provided to him and he was once again advised of the need to act promptly.

6 On 3 February 2003 the Commission’s Registry received the completed forms, including a form completed by the applicant
headed, “Application lodged more than 28 days after the date of termination of employment”, which would be necessary in any
event, on the basis that the first document received by the Commission, if that constitutes the application, was received on
9 December 2002.

7 It was not until 7 February 2003 that the applicant served a copy of the Notice of Application and particulars of claim on the
respondent. The applicant’s evidence as to the reason for delay is that he awaited a response from the respondent to his
solicitor’s letter of 19 December 2002. I note that his solicitors wrote to him on 10 January 2003 indicating that they had
received no formal response from the respondent, but saying to the applicant—

“We note that you have forwarded to the writer the Form 1 relating to your claim against Mr Bracewell for unfair
dismissal. Would you please contact the writer on receipt of this letter to discuss the action you intend to take in
relation to the unfair dismissal claim.”

8 There is no evidence before the Commission as to why, having received that request for information dated 10 January
2003 from his solicitors, the applicant took no further action in respect of the application until he was further prompted on two
occasions by an officer of the Registry, in which case he proceeded to deal with the claim on his own behalf.

9 Although the applicant says in his evidence that he filed an application on 3 December 2002, I believe he relies for that
purpose on a facsimile transmission he received from the Department of Productivity and Labour Relations on that day, and
that his claim was not made in any form at all to the Commission until 9 December 2002, when it was out of time.

10 That claim was clearly not treated by the officers of the Registry as being a proper application, and in any event, as it was
already out of time, the question arises as to what action he took to properly detail his claim.

11 I am not satisfied that it is appropriate for an applicant to do nothing further in respect of a claim where clearly there is some
question as to the status of the claim for some months. Albeit that his solicitor had written to the respondent, the applicant still
had an obligation to finalise the establishment of his claim before the Commission.

12 Applicants have an obligation to bring claims within the specified time and to prosecute their claims within a reasonable time. I
am not satisfied that in the circumstances of the applicant being in receipt of legal advice as early as 17 December 2002, by
which time his application was already out of time and that he took no further action to respond to urgings of the
Commission’s Registry made on 9 December 2002, 14 and 28 January 2003 until early February 2003.

13 The length of time in this matter is not short. In the context of the 28 days allowed for the filing of such an application pursuant
to the Industrial Relations Act, 1979, the time is quite lengthy. The reason for delay in the circumstances of the applicant
having legal advice and prompting from the Commission is not adequate.

14 Accordingly, it is then a question as to whether or not, in the circumstances, I should grant the extension. I weigh that against
the other tests which are to be applied, and am not satisfied that it is appropriate to grant the applicant the extension of time
necessary in which to file the application. If I am wrong in that, then I do consider, in accordance with the requirements of
section 27(1)(a)(ii) and (iv) whether it is appropriate for the matter to proceed in the public interest.

15 Given the applicant’s lack of diligence in pursuit of the application, in a jurisdiction and in relation to a matter which requires
expeditious treatment, I am of the view that this matter ought proceed no further. Even if the application was lodged on
9 December 2002 the respondent was entitled to believe that there was no application until it was served in February, some
three months after the dismissal. Albeit that the respondent had received advice by letter from the applicant’s solicitor of
10 January 2003, the application was still not served on the respondent even when it was filed in early February, until
7 February 2003. I understand from Mr Smith that there would be a prejudice to the respondent if the matter were to proceed in
the circumstances of the delay. I am satisfied that the applicant has not met the obligation that falls to him to prosecute his
claim with appropriate diligence.

16 Accordingly I intend to issue an order to dismiss the application.
_________
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2003 WAIRC 08136
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES MARTIN WILLIAM LEYSSENAAR, APPLICANT
v.
DARREN BRACEWELL, SEAGATE HOLDINGS PTY LTD, RESPONDENT

CORAM COMMISSIONER P E SCOTT
DATE OF ORDER MONDAY, 14 APRIL 2003
FILE NO. APPLICATION 127 OF 2003
CITATION NO. 2003 WAIRC 08136
_________________________________________________________________________________________________________

Result Application for extension of time dismissed
_________________________________________________________________________________________________________

Order
HAVING heard the applicant on his own behalf and Mr G Smith (of Counsel) on behalf of the respondent, the Commission,
pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders—

THAT this application be, and is hereby dismissed.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.

____________________

2003 WAIRC 08306
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES ASHLEY GORDON MCGUIRE, APPLICANT
v.
LIZ BAGGETA OF MILLENNIUM INORGANIC CHEMICALS, RESPONDENT

CORAM COMMISSIONER P E SCOTT
DATE MONDAY, 12 MAY 2003
FILE NO. APPLICATION 245 OF 2003
CITATION NO. 2003 WAIRC 08306
_________________________________________________________________________________________________________

Result Application dismissed
Representation
Applicant The applicant appeared on his own behalf
Respondent No appearance on behalf of the respondent
_________________________________________________________________________________________________________

Reasons for Decision
1 This is an application which was lodged at the office of the Registrar on 27 February 2003 in which the applicant claims that

he was harshly, oppressively or unfairly dismissed pursuant to s.29(1)(b)(i) of the Industrial Relations Act 1979. The
application states that the date of termination of employment was 25 November 2002, and accordingly the application is out of
time. The application attaches a schedule in support of the applicant’s claim being accepted by the Commission
notwithstanding that it is lodged more than 28 days from the date of termination of employment.

2 By 15 April 2003, no Declaration of Service had been filed by the applicant to indicate that service of the application had been
affected upon the respondent. Further, there had been no advice from the applicant as to his intentions in respect of the
application to that date.  Accordingly, by letter dated 15 April 2003 the Commission wrote to the applicant at the address
contained within the Notice of Application in the following terms, formal parts omitted—

“I am directed to write to you by Commissioner PE Scott and refer to the abovementioned application.
It is noted that you filed the Notice of Application on the 27th February 2003 and no Declaration of Service regarding
service of the Notice of Application on the Respondent has been filed. The Commission also notes that no advice has
been received from you since you filed the Notice of Application as to your intentions regarding this matter.
You are directed to contact me on (08) 9420 4484 no later than 4.00 pm on 22nd April 2003 to advise of your intentions
regarding this application and to file the Declaration of Service. If you have not contacted me by 4.00 pm on 22nd April
2003 it may be assumed that you do not wish to proceed with the application and an order may issue for its dismissal.
Accordingly, it is essential for you to contact me within the specified time to advise if you wish to proceed with this
matter.
In the meantime, should you have any queries please telephone me on 9420 4484.”

3 By the deadline set within that letter of 22 April 2002, nothing had been heard from the applicant and no Declaration of
Service had been filed. Accordingly, on 24 April 2003, the Commission sent a Notice of Hearing for 8 May 2003 for the
applicant to show cause why the application should not be dismissed. Also on 24 April 2003, the applicant telephoned the
Commission and advised that he had only that day received the Commission’s letter of 15 April 2003 and accordingly, had
been unable to meet the dead line set in that letter. He advised that he was awaiting advice from his solicitor who has been
away, that he would call his solicitor on 29 April 2003 and advise the Commission by the end of the week as to his intentions.
The Commission’s Associate advised the applicant that the Notice of Hearing had been dispatched and that he would need to
present himself on 8 May 2003.
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4 By 8 May 2003, the applicant had not filed a Declaration of Service indicating service of the Notice of Application upon the
respondent, nor had he advised the Commission by the end of the week following his conversation with the Associate as to his
intentions.

5 On 8 May 2003, the Commission convened to hear from the applicant as to why the application ought not be dismissed. The
applicant indicated that he had first seen a solicitor some two to three weeks prior to the hearing date, which would have been
at the earliest mid April 2003, almost two months after he had filed the Notice of Application and around the time that the
Commission sent the letter of 15 April 2003 to him. The applicant has indicated to the Commission difficulties associated with
receiving advice from his solicitor and of his solicitor not returning his calls or dealing with him. He says that he assumed that
the solicitor would deal with the service of the application and accordingly, by 8 May 2003, he had still not served the
application.

6 By the time the applicant first saw his solicitor, according to him around mid April, 2003, the application had been filed for
some six weeks and had not been served. Until that point the applicant was entirely responsible for the lack of service of the
application. The applicant is also bound by the actions of his solicitor. If his solicitor has failed to serve the application in the
two to three weeks since the applicant says that he saw his solicitor, then that situation binds the applicant.

7 The time frames set out in the Industrial Relations Act 1979 for the filing of unfair dismissal claims, and the requirement in
Regulation 89 for service “forthwith”, it made clear that it is the intention that these matters be dealt with expeditiously and
without undue delay.

8 In all of the circumstances, with the application still not having been served upon the respondent notwithstanding the
Commission’s letter to the applicant of 15 April 2003, which the applicant says he received on 24 April 2003, which drew the
applicant’s attention to the fact that it still had not been served, and he has indicated no action on his part to rectify that
situation, it is not appropriate that the application should remain on foot. I note that at this stage the application does not have
formal standing as it was not filed within time. Although it may not be technically necessary to formally dismiss the
application, for the sake of clarity an order shall issue to that effect.

_________

2003 WAIRC 08305
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES ASHLEY GORDON MCGUIRE, APPLICANT
v.
LIZ BAGGETA OF MILLENNIUM INORGANIC CHEMICALS, RESPONDENT

CORAM COMMISSIONER P E SCOTT
DATE OF ORDER MONDAY, 12 MAY 2003
FILE NO. APPLICATION 245 OF 2003
CITATION NO. 2003 WAIRC 08305
_________________________________________________________________________________________________________

Result Application dismissed
_________________________________________________________________________________________________________

Order
HAVING heard the applicant on his own behalf and there being no appearance on behalf of the respondent, the Commission,
pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders—

THAT this application be, and is hereby dismissed.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.
____________________

2003 WAIRC 08221
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES ANNE-MARIE MCNAMARA, APPLICANT
v.
LOTON HOLDINGS PTY LTD (ACN 009 383 493) AS T/F PRIORITY APPOINTMENTS TRUST
T/A PRIORITY APPOINTMENTS, RESPONDENT

CORAM COMMISSIONER S J KENNER
DATE THURSDAY, 1 MAY 2003
FILE NO. APPLICATION 2223 OF 2001
CITATION NO. 2003 WAIRC 08221
_________________________________________________________________________________________________________

Result Application dismissed
Representation
Applicant Mr M Richardson as agent
Respondent Ms W Buckley of counsel
_________________________________________________________________________________________________________

Reasons for Decision
1 By this application pursuant to ss 29(1)(b)(i) and (ii) of the Industrial Relations Act 1979 (“the Act”) the applicant claims she

was harshly, oppressively and unfairly dismissed and denied certain contractual benefits by the respondent. The applicant does
not seek reinstatement or re-employment as she has found other employment. Instead, the applicant seeks an order of
compensation for loss arising from her unfair dismissal. For the purposes of the contractual benefits claim, the applicant
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pursues several heads of claim, including one week’s salary in lieu of notice; payment for bonuses said to be owed as at
termination of the employment; accrued annual leave; superannuation contributions and overtime payments said to be due to
her.

Background
2 The applicant was employed by the respondent as a recruitment consultant on 30 April 2001. It was contended that the

applicant was dismissed by the respondent on 13 November 2001, when informed by the principal of the respondent, that for
financial reasons, she could no longer remain in employment. It was the applicant’s case that there was no valid reason for the
applicant’s dismissal and that she was never warned her employment was in jeopardy, by reason of financial performance or
otherwise.

3 Given that the applicant secured new employment two weeks after the time she said she was dismissed, and given that the
remuneration for her new employment was at least as favourable if not more favourable, the applicant sought compensation for
loss in respect of two weeks remuneration.

4 As to the contractual benefits claim, the applicant submitted that she was entitled pursuant to her contract of employment, to a
commission payment of 50 per cent of the placement fees that she generated. The applicant claimed $6504.13 in this regard.
Additionally, the applicant claimed entitlements to annual leave, adjusted for payments received, in the total sum of $1626.66.
Additionally, the applicant claims she was entitled to overtime pursuant to the Minimum Conditions of Employment Act
1993 (“the MCEA”) in the total sum of $1419.79. A claim for superannuation contributions was also advanced, in the sum of
$1030.59, inclusive of additional commission payments, if the Commission found in the applicant’s favour in this regard.
Finally, a claim was made for $1236.05, for one week’s salary in lieu of notice not given.

5 The respondent contended that the applicant was not dismissed to enliven the jurisdiction of the Commission. Alternatively, if
there was a dismissal for the purposes of the Act, then it was not harsh, oppressive or unfair for a number of reasons. Firstly, it
was contended that the financial performance of the applicant was adequate justification for the termination of her
employment. Secondly, it was submitted by the respondent that the applicant had without approval, arranged for a placement
of a friend with a client company, on a without fee basis, in breach of her contract of employment with the respondent. Finally,
it was submitted that in any event, the applicant displayed gross disloyalty to the respondent, by actively seeking alternative
employment whilst she was engaged by the respondent.

6 A number of submissions were made in relation to the contractual benefits claims. Firstly, it was said that claims under the
MCEA were exclusively within the jurisdiction of the Industrial Magistrates Court, as with claims purporting to enforce the
relevant award. As to the claim for payment in lieu of notice, there was no basis for this as the applicant was not dismissed by
the respondent and even if notice was given by the respondent, the applicant failed to work out the notice and repudiated her
contract of employment. As to the commission claim, it was submitted that the terms of the contract of employment entered
into between the parties, provided for 50 per cent commission on placement fees, less costs. The applicant had been paid all of
her entitlements in this regard. There was no basis in evidence or law, for an entitlement to overtime payments. As to the
superannuation claim, the respondent submitted there was no basis for this claim either.

The Evidence
7 The applicant testified that she went to the respondent’s premises in about April 2001 to look for employment. She was

otherwise employed at that time but sought to make a change. A preliminary discussion took place with a Ms McNeil, a
recruitment consultant at the respondent. During the course of this discussion, the possibility of the applicant being engaged as
a consultant was discussed. Some discussion took place with Ms McNeil, about possible remuneration if the applicant was
employed. A formal further interview then took place with Ms Ambrosini, described as the general manager of the respondent.
The applicant could recall little about this meeting. Subsequently, the managing director of the respondent, Ms Kamil, had an
interview with the applicant. The applicant informed Ms Kamil that she was keen to take a position with the respondent but
would need to earn approximately $31,000 per annum, her existing salary with her then employer. Ms Kamil was said to have
responded to the effect that the base salary could not be as high, however with commission earnings, it soon could be. The
applicant’s evidence was Ms Kamil informed her that the commission structure was a 50 per cent placement fee for each
placement made. The applicant was informed that she would be responsible for finding new clients and servicing existing
clients, and targets were set for client visits at eight per week.

8 The applicant was offered a position which she accepted. Her base salary was $20,000 per annum. The applicant commenced
employment on 30 April 2001. On this day, she was provided with a copy of a written contract of employment, signed by Ms
Kamil. The applicant signed one of two copies given to her, and returned it to the respondent’s accountant, Ms Martin, about
one week later.

9 The applicant’s duties according to her evidence, involved “cold-calling” for prospective clients, servicing existing clients, and
administration duties associated with the work she was performing. Her administration duties were described in her evidence
as filing, sorting resumes and entering candidate and client details into “Fast Track”, writing letters and sending faxes to
prospective clients. The applicant referred to the commission payment system. She testified that she spoke to Ms Martin within
the first two weeks of her employment, to clarify how the commission payments were made. She was given various example
sheets setting out the basis of calculation of commission payments. The applicant testified that she was unclear as to the
operation of the commission formula, none the less, she didn’t particularly care, as at that stage she was enjoying her
employment. It was the applicant’s evidence that when she received her commission statement from Ms Martin in about mid
October 2001, she considered she was not been adequately rewarded and thereafter, actively sought other employment it seems
on the evidence.

10 In relation to her working hours, it was the applicant’s evidence that she never left the office before 5.30pm and on many
occasions, worked back until 6.00 or 7.00pm in the evening. The applicant kept no diary or other record of her working hours.
In cross-examination, the applicant accepted that she may have been late to work on some occasions but did not agree that she
was always late to work. Furthermore in cross-examination, the applicant conceded that she couldn’t remember the times that
she left work in the evening, but stated there were occasions when she stayed until between 6.00 and 7.30pm.

11 On 13 November at about 5.00pm, the applicant on her evidence had a meeting with Ms Kamil in Ms Kamil’s office. Ms
Kamil informed her that because of the financial state of the business, she could only afford to keep herself and three other
employees on and could no longer afford to keep the applicant. She was told not to take it personally. Ms Kamil told the
applicant of an option of working on commission only which the applicant said she would probably have to accept, as she and
her partner were building a home. The applicant said she became upset. She left Ms Kamil’s office for about 20 minutes or so.
At about this time, Ms Kamil came into her office and asked her for the office key. Another employee drove the applicant
home that evening. At home, she received a telephone call from Ms Kamil, as Ms Kamil had earlier said she would do. They
discussed the commission only option and Ms Kamil said that it probably would not work and was not an option.
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12 The next day being 14 November, the applicant went into the office at about 10.00am to return the office key. She went to her
office and another employee Ms Baretto, had already moved into the applicant’s office and her belongings were in a bag. She
saw Ms Kamil who was on the telephone. Ms Kamil motioned at the applicant for her “SIM card” from her mobile phone
which she duly retrieved. The applicant then spent some time with another employee handing over her files and discussing
client matters. After she had completed this, she saw Ms Kamil again who said to her that she would keep a look out for some
temping work if it was available however times were tough.

13 There was a matter involving a friend of the applicant Ms Janni Kristiansen. Apparently, a position was advertised for a
company which Ms Kristiansen was interested in. Subsequently, following a discussion with the applicant, the applicant
advised Ms Kristiansen that she would assist in putting her application forward to the company. The applicant said she
mentioned this to Ms Kamil who suggested she send the application to the company concerned. Apparently there was some
dispute about this matter, as Ms Kristiansen, was not aware that there may be a fee payable by her prospective employer, and
this made her angry with the applicant.

14 When the respondent became aware of this issue, by finding the letter the applicant had sent on behalf of Ms Kristiansen, Ms
Kamil asked the applicant whether she had sent the company concerned a letter informing them of the respondent’s terms of
engagement which the applicant said she had. There was a dispute in the evidence as to when this incident took place.The
respondent said it was on 14 November 2001 however the applicant testified she thought it was the following Monday.

15 It is to be noted that in cross-examination, the applicant conceded that she had not sent the company concerned the
respondent’s terms of engagement. Additionally, she said she informed her friend Ms Kristiansen that she would attempt to
negotiate a no fee arrangement or at least a flat fee arrangement, in respect of the appointment.

16 When this matter arose, the applicant flatly denied that she stormed out of the office on the morning of 14 November as
contended by the respondent.

17 After leaving the respondent, on 27 November the applicant commenced employment with a new employer initially earning
$30,000 per annum plus eight per cent superannuation which increased to $32,500 per annum plus ten per cent superannuation
from 28 March 2002.

18 The applicant testified that she felt humiliated and stressed as a result of the events that occurred.
19 There was also evidence adduced from Ms McNeil on behalf of the applicant. However, much of her witness statement was

struck out and I did not find the remainder of her evidence of great assistance in resolving the issues before the Commission.
20 Ms Kamil gave evidence. She said that the contract of employment signed by both her and the applicant, included two

schedules regarding commission payments, the second of which, an unnumbered page, clearly provided for the commission to
be less costs of 20 per cent. Ms Kamil was certain that the contract document given to the applicant contained both schedules,
as this was the respondent’s standard practice and all consultants received the same. Furthermore, Ms Kamil testified that
during the course of the applicant’s employment, the applicant never queried with her, the calculation of her commissions or
the amount she was paid.

21 It was Ms Kamil’s evidence that during the period of the applicant’s employment, she raised her performance on many
occasions as the applicant was not making sufficient placements. Following a representation by the applicant, Ms Kamil agreed
to increase the applicant’s base salary in August 2001, in order to give the applicant some encouragement in her performance.
Ms Kamil said that at this time, she would receive a lesser commission payment, because of the commission payment
structure. This was not long after, it being common ground, that the applicant was close to losing her employment because of
poor revenue performance.

22 In early November 2001, Ms Kamil testified she spoke with the accountant Ms Martin regarding the financial position of the
business. In particular, reference was made to the applicant’s poor financial performance, by which at that time, the applicant’s
expenses exceeded her revenue brought into the firm.

23 Ms Kamil gave evidence about the meeting on 13 November. She testified that she spoke with the applicant and told her that
she was unfortunately unable to keep her on. She explained the financial position and her performance, and previous
discussions they had had. Ms Kamil described the meeting as an emotional discussion, and she said that she told the applicant
that she would attempt to place her with a client or find casual employment, while looking for a permanent position for her. Ms
Kamil was emphatic that she never intimated any time at which the applicant would cease employment, because she was of the
view that when an alternative position was found, both she and the applicant would agree on a mutually convenient time for
her to leave the respondent.

24 It was Ms Kamil’s evidence that she attempted to explain to the applicant, that sales was not her field and she was struggling in
this area.

25 In terms of Ms Kamil’s impression of her conversation with the applicant, in cross-examination she characterised the
discussion as “letting the applicant go”, but she expected the applicant to be in the next day and to hand over her files and work
out her week and that was it. When pressed further on this issue, Ms Kamil said that it may have been longer than a week,
depending upon when other employment could have been found for the applicant. Ms Kamil was emphatic however, that she
was not terminating the applicant’s employment effective that evening, and expected the applicant to continue to work.

26 In relation to the incident involving Ms Kristiansen, Ms Kamil said that on the morning of Wednesday 14 November, she
found the letter sent by the applicant to the prospective employer of Ms Kristiansen. When she found this letter, Ms Kamil
asked the applicant whether she had also sent to this company a letter confirming the terms of the respondent’s terms of
engagement, to which the applicant responded that she had. When requested to locate this letter, the applicant could not
retrieve it from her computer. The applicant then informed Ms Kamil, that she may have sent the terms of engagement by e-
mail, but the e-mail could not be located on the computer either. In response to this, Ms Kamil then telephoned the manager of
the company, who informed her that the respondent had nothing to do with the employment of Ms Kristiansen, and would not
be paying any fees.

27 It was Ms Kamil’s evidence, that the respondent does not place friends of employees on a no fee basis, and in any event, such
an arrangement would need the express approval of Ms Kamil first. As to working hours, it was Ms Kamil’s evidence that she
never told the applicant not to take lunch breaks and permitted her to start later in the morning at 8.30am instead of 8.00am.
Her evidence was that the applicant was rarely seen in the office past 5.00 or 5.30pm and on her evidence, never past 6.30 or
7.00pm in the evening.

28 In relation to the applicant’s claim for commission payments, it was Ms Kamil’s evidence that she told the applicant at the
interview, that the commission structure was a 50 per cent commission of placements, less costs.

29 Ms Martin, the accountant, gave evidence. She testified that she is responsible for preparing the written contracts of
employment for new employees and recollects doing so for the applicant. She testified that she specifically recalled meeting
with the applicant on the first day of her employment and explained the situation regarding bonus calculations and the
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reimbursement of expenses. She testified that when explaining the commission payments to the applicant, she outlined that the
commission would be calculated by deducting her costs from fees received by the respondent for permanent placements, that
the applicant had been successful in making during a particular month. The applicant would then be entitled to 50 per cent of
that final sum, as her commission payment.

30 Ms Martin explained to the applicant on her evidence, that costs, for these purposes, comprised her monthly salary and her
bonus plus a 20 per cent share cost rate. This latter percentage recouped overheads including parking, mobile phone expenses,
mileage, her base salary, superannuation, payroll tax and workers compensation. Ms Martin said that she uses an example
sheet to explain the bonus calculation to employees, which she did with the applicant. A copy of the bonus calculation sheet
was attached as annexure JM1 to Ms Martin’s statement.

31 In terms of the schedules to the contract of employment, Ms Martin was emphatic that both schedules were contained in the
applicant’s employment contract, and recalls the applicant returning a signed copy of the contract to her but could not recall
when this occurred.

32 Additionally, Ms Martin said that on several occasions, she calculated bonus payments for the applicant, on her request, and
provided her with documents setting out the calculation. The applicant never complained to Ms Martin about her commission
payments.

Consideration
Contractual benefits claim
33 In relation to this element of the applicant’s claims, I am not to any extent, satisfied on the evidence that the applicant was

employed as a “clerk” for the purposes of the Clerks (Commercial, Social and Professional Services) Award 1972, as was
suggested by the applicant’s industrial agent. In my opinion on all of the evidence, and I find, the major and substantive nature
of the applicant’s engagement with the respondent was as a consultant to make employment placements on behalf of clients of
the respondent. I accept that in doing this work, on the evidence, the applicant engaged in administration duties, as she
outlined. However, I am satisfied that those administration duties were in connection with and arising out of the performance
of the applicant’s duties as a consultant. In any event, even if that award applied to the applicant’s employment which in my
opinion it manifestly did not, then the applicant would not be able to pursue any award benefits pursuant to s 23(1)(a) of the
Act as it then was, given the exclusive jurisdiction of the Industrial Magistrates Court as to such matters, as is now very well
settled in this jurisdiction: Chapman v Rossiter t/as Arunine Painting Services (1998) 78 WAIG 4900; City of Geraldton v
Cooling (2000) 80 WAIG 3171; Larkin v Boral Construction Materials Group Ltd (unreported 2003 WAIRC 07963); O’Brien
v Perth Metalwork Pty Ltd (2002) 82 WAIG 3209.

34 Therefore the applicant’s claims in this regard are refused.
35 In relation to the applicant’s claims for overtime, leaving aside the terms of the award, as the Commission understood the

applicant’s submissions, it was said that as s 11(a)(ii) of the MCEA at the material time, provided for payment at ordinary rates
for hours worked beyond 40, that the applicant could recover such a claim pursuant to s 23(1)(a) as an “entitlement”. This
submission was based on the proposition that such “overtime” was a minimum condition implied into the applicant’s contract
of employment, pursuant to s 5 of the MCEA.

36 Leaving aside whether such a claim is within the Commission’s jurisdiction and power, I am simply not persuaded on the
evidence that the applicant worked the hours that she has claimed. I am not satisfied on the evidence, in the absence of any
contemporaneous record kept by the applicant, that she did not take lunch breaks or worked beyond the hours as prescribed by
her contract of employment. It is of significance to note, that in cross-examination, the applicant herself in her evidence, was
not certain of the hours that she worked, as claimed. In all of the circumstances, I am simply not persuaded there is sufficient
evidence before the Commission that could safely ground any findings that the applicant worked the hours asserted on her
behalf. These claims are therefore refused.

37 There was a claim filed in respect of accrued annual leave. This matter was not the subject of any submissions by the applicant
and the Commission notes that at para 20 of the applicant’s witness statement filed 18 July 2002, that the applicant received
from the respondent a payment in respect of accrued annual leave. There were no further submissions or no further evidence
led, in relation to this matter. I return to this particular claim when dealing with the circumstances of the termination of
employment further below.

38 That leads me to the substantive contractual claim that being the bonus commission payment matter. The applicant submitted
that she was underpaid her bonus commission in the sum of $6,425.88. This claim was erected upon the foundation that her
contract of employment entitled her to a bonus of 50 per cent of the placement fee received by the respondent.

39 There was a considerable amount of evidence as to this issue. The applicant relied upon annexure AMM1 to her witness
statement that being the copy of the contract of employment that she said she received from the respondent. This document
contained a schedule at page 10, providing for payment of a 50 per cent calculated bonus on placement fees payable to the
respondent. Significantly however, annexures AMM2 and AMM3 to the applicant’s witness statement filed 12 July 2002, are a
bonus calculation sheet and example sheet respectively, which on the applicant’s own evidence, were given to her and
discussed with her by Ms Martin, the respondent’s accountant.

40 Additionally, there was the evidence of Ms Martin, to an extent corroborated by the applicant’s own evidence, that she
discussed in some detail, the basis of the commission payment system, in particular, that the payment was 50 per cent of the
placement fee, less costs. It was also Ms Martin evidence, that she distinctly recalls the second schedule, providing for the
20 per cent cost deduction, as being included in the contract document for the applicant.

41 There is some conflict on the evidence in relation to this matter. I have carefully considered all of the evidence and in my
opinion, the evidence of Ms Martin, who I found to be an impressive witness, is to be preferred to that of the applicant on this
question. Her evidence was emphatically given on this point. Additionally, her testimony on this issue was corroborated by the
documentary evidence as to the example sheets Ms Martin explained to the applicant, confirmed by the applicant herself. I am
therefore satisfied and I find that it was a term of the applicant’s contract of employment that she be entitled to a bonus
calculation, at 50 per cent of placement fees, less costs, calculated in accordance with the second “commission schedule”
which expressly makes reference to “section 6.2 of the Agreement”.  I must say however this schedule is not in its terms
entirely clear, and no doubt this is why Ms Martin’s evidence was to the effect that she explained to employees how the bonus
was calculated. I am satisfied that the calculations of the bonus were consistent on the evidence, with the placement fees
generated by the applicant during the course of her employment with the respondent.

42 It seems to me more likely, having regard to the content of the formula, which as I have said is not entirely straightforward,
that with due respect, the applicant may have been somewhat confused as to the basis of calculations of the commission
payments herself. In any event, it is also not insignificant to observe, that the applicant did not on her evidence, raise the issue
of bonus payments with either Ms Kamil or Ms Martin, during her employment. She seemed to have accepted the payments
that were made to her.
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43 I am therefore not satisfied that the applicant has established her claim in this regard, and the claim is refused.
44 In terms of the applicant’s claim for one week’s salary in lieu of notice, the determination of this matter depends upon the

Commissions conclusions as to the circumstances of the termination of employment, which I deal with below.
45 In light of my conclusions in relation to the commission payment claim, correspondingly the applicant’s claim for underpaid

additional superannuation contributions is also refused. This is so, notwithstanding the jurisdictional difficulty for such a
claim: Keane v Lomba Pty Ltd (1998) 78 WAIG 810; Thompson v Gregmaun Farms Pty Ltd (2000) 80 WAIG 1733.

Harsh, Oppressive and Unfair Dismissal Claim
46 The critical issue arising in the context of this aspect of the applicant’s claims is the characterisation of the events that took

place on 13 and 14 November 2001. The applicant submitted on the evidence, that the Commission should find that the
respondent dismissed the applicant on the evening of 13 November 2001. On the other hand, the counsel for the respondent
submitted that the events of 13 November ought to be regarded by the Commission as the respondent giving the applicant
notice of termination of employment, with the applicant to work out that notice. The next day on 14 November, the respondent
submitted that the applicant effectively abandoned her employment by failing to work out notice and the Commission ought to
regard that conduct as a repudiatory breach of the applicant’s contract of employment, and therefore no dismissal occurred.

47 The evidence was conflicting on this issue. It was common ground however, that on the evening of 13 November, Ms Kamil
had a conversation with the applicant to the effect that the respondent could no longer keep the applicant in employment, on
financial grounds. It was also common ground on the evidence, that there was no departure date discussed during the course of
that meeting. Significantly, it was Ms Kamil’s evidence, and I find, that in her view, she was “letting her go” however,
expected the applicant to be at work the next day, to hand over files and work out her week’s notice “and that was it”.

48 In my opinion, the effect of that discussion, albeit that no specific date was referred to, constituted notice of termination of
employment by the respondent, given that it was at least possible in my view for the time of termination to be ascertained. That
being, either at the conclusion of the one week’s notice prescribed by the contract of employment or until alternative
employment was found. To that extent, in my view the notice of termination of employment was valid at law: The Burton
Group Ltd v Smith (1977) IRLR 351 at 354. As to the events the next day on 14 November, I am satisfied on the evidence and
I find that the respondent expected the applicant to attend for work that day. To an extent, this was consistent with the evidence
of Ms Mekss, who observed that the applicant was wearing a black and white summer dress that day, which appeared on the
evidence to have been the subject of some admiration by all in the office.

49 Furthermore, whilst I am satisfied that on that day the applicant began the process of handing over files with Ms Mekss, there
was an incident that occurred when Ms Kamil located the letter to Swisse regarding the appointment of Ms Kristensen.
Furthermore, on the evidence and I find, that morning also Ms Kamil when looking through documents on the applicant’s
computer, found a letter written to a company called Pharmacia, the applicant’s next employer, sent whilst she was still
employed by the respondent. I also accept that when queried about this, the applicant told Ms Kamil that she was also told to
keep her employment options open and never to be loyal. I also accept on the evidence, that when queried about the Swisse file
and correspondence, the applicant somewhat obfuscated in relation to locating the terms of appointment letter.

50 As to events that next occurred, I accept the evidence of Ms Kamil and Ms Mekss, that when the applicant was confronted with
these two issues, that she did leave the respondent’s office. Whilst Ms Mekss was a little unclear in her evidence as to the
precise timing of events, she distinctly recalled the applicant wearing the black and white summer dress, which was admitted
by the applicant that she wore that day, strongly suggesting that the applicant left the respondent’s office on 14 November. It
was Ms Mekss evidence that the applicant “stormed out”. It was common ground that the applicant did not return to the office.

51 In my opinion, the proper characterisation of the events is as follows. On 13 November the respondent gave the applicant
notice of termination of her employment. There was an expectation by the respondent that the applicant at least remain for the
rest of the week to work out notice in that period. The next day, on 14 November, some time in the late morning, the applicant
departed the respondent’s office and did not return and therefore left the respondent’s employment at that time.

52 What then is the consequence of this conduct by the applicant? It is trite to observe that during a period of notice of termination
of employment, the mutual rights and obligations upon the parties to the contract of employment remain on foot,
notwithstanding that the period of notice is running. So for example, in the case of notice given by an employer or employee, if
the employee commits an act of misconduct during the notice period, the employer may exercise its common law right to
terminate the contract summarily, prior to the expiry of the notice. This may have adverse consequences for an employee in
terms of entitlements to accrued leave for example, which would not otherwise be the case had the contract come to an end at
the expiry of the period of notice.

53 Likewise, during the notice period, if either party commits a breach of contract, for example a repudiatory breach going to the
root of the contract, certain consequences may follow. It has been held that an abandonment of employment or leaving the
employment without notice or adequate notice is a repudiatory breach of contract: Redrock Holdings Pty Ltd v Hinkley (2001)
49 AILR ¶7-086.  Furthermore, when considering the concept of dismissal in Robert Gallotti v Argyle Diamond Mines Pty Ltd
Trading as Argyle Diamonds (2002) 82 WAIG 3011 I observed—

“For the purposes of s 29(1)(b)(i) of the Act, an applicant must be “dismissed”. There is no definition in the Act as to the
meaning of dismissal, and one therefore considers the common law in this jurisdiction as to its meaning.
In Metropolitan (Perth) Passenger Transport Trust v Gersdorf (1981) 61 WAIG 611, the Industrial Appeal Court, in the
context of considering whether there was an inconsistency between the terms of a federal award and the State legislation
for the purposes of s 109 of the Commonwealth Constitution, commented on the meaning of “dismissal”. Smith J, in
dealing with this matter, observed at 616—

“The meaning attributed by the Shorter Oxford Dictionary to the verb “dismissed” is “to send away or remove
from office, employment, or position.

Speaking of the meaning of the word “dismissal” in Auckland Transport Board v Nunes (1952) NZLR 412 Fair J said at
P410:

“The word “dismissal” may be used in a sense of a peremptory or arbitrary dismissal or a dismissal after due
notice or payment under the terms of the contract of employment.”

Being qualified as the verb “dismissed” is in the context in which it appears in s 29(2)(a) by the adverb “unfairly” it
seems to me that the subsection is designed to apply to all dismissals, whether wrongful or lawful at common law.”
These observations have been referred to and applied extensively in this jurisdiction by the Commission constituted both
as the Full Bench and members of the Commission sitting alone.
In my opinion, the meaning of “dismissed”, in its ordinary and natural sense, is to be applied for the purposes of an
unfair dismissal claim in this jurisdiction. This also appears to have been the position in New South Wales and also in
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South Australia: Smith v Director-General of School Education (1993) 31 NSWLR 349 at 365; 51 IR 204 at 219;
Advertiser Newspapers per Bleby J at 215 - 216.
Furthermore, it has been consistently held by the Full Bench of the Commission, that the giving of notice by an employer
does not, by that Act alone, constitute a “dismissal”, but is part of the process, completed when termination of the
employment occurs, contrary to the submissions of the agent for the applicant. In CMETSU, the Full Bench, in
considering the meaning of “dismissal” referred to Gersdorf and the passage I have referred to above and continued at
858 as follows—

“That demonstrates what is, we think, quite obvious. A dismissal occurs in a case where notice is given when
the whole event of giving notice, of time expiring, and the notice upon that expiry of time taking effect, occurs.
Giving notice does not effect a dismissal contemporaneous with the giving of notice, unless it is a summary
dismissal. A decision to give notice is not a dismissal, but part only of the process.”

Some support for the applicant’s view that the act of giving notice constitutes a “dismissal”, was sought to be obtained
from a decision of the Full Court of the Supreme Court of South Australia Gribbles Pathology (Vic) Pty Ltd v Allan
(1992) 42 IR 245. In particular, some reliance was placed upon observations of Olsson J at 248 - 249, that the act of “
dismissal” is different to and may precede the time at which a “dismissal takes effect”, as those terms were used in the
then s 31 of the Industrial Relations Act 1972 (SA). It is of note however, that Olsson J’s comments were obiter, and
additionally, he did not express any concluded view, in the absence of full argument before the court.
In Fryar v Systems Services (1995) 60 IR 68, Wilcox CJ and Beazley J, expressed the strong view, at 84, that the
approach to s 31 of the South Australia legislation, taken by Bray CJ in R v Industrial Court (SA); Ex parte General
Motors - Holden Pty Ltd (1975) 10 SASR 582, that “dismissal” means when it takes effect, was correct, although
recognising the argument to the contrary.
Moreover, it is important to also observe, that the terms of the statute then under consideration, is different to the terms of
s 29(1)(b)(i) of the Act and caution must always be exercised when reviewing authorities from other jurisdictions, dealing
with different statutory provisions. In particular, the Act in this State refers to “unfairly dismissed from his employment”,
in the past tense, and not “dismisses”, in the present tense, as that phrase was used in the South Australia legislation. In
my opinion, adopting the ordinary and natural meaning of that phrase, it clearly conveys the meaning that the employee
is, to refer to the Shorter Oxford dictionary definition, “sent away” from his or her employment. Whilst interesting legal
questions arise as to the distinction between termination of the employment relationship and the contract of employment,
which is not necessary to deal with in this case, clearly in my opinion, it is the former that is referred to when regard is
had to the whole tenor of s 29(1)(b)(i) of the Act in this State.”

54 In my opinion, the facts as I have found them to be in this matter do not constitute termination of the employment at the
respondent’s initiative. Once having been given notice, which is only the first step in the termination of employment process,
aside from termination of employment by payment in lieu of notice which brings the contract to an end at the time of the
payment in lieu, the abandonment of the employment by an employee during that period of notice, constitutes a termination of
employment at the employee’s initiative.  Given that all of the rights and obligations of the parties to the employment contract
remain on foot during the notice period, in these circumstances, the ultimate act of termination of the employment was the
applicant’s. That is, the applicant was not “dismissed” for the purposes of s 29(1)(b)(i) of the Act. The notice period did not
run its course and the contract of employment did not come to an end on its expiry, consistent with authority in this
jurisdiction: CMETSU. The applicant, by her act, abandoned her employment prior to the notice of termination having expired
and the dismissal being effective on the occurrence of the expiration of the notice. Additionally, there can be no claim for
notice that was not worked by the applicant.

55 A consequence of these findings is that in relation to what the Commission understood to be the applicant’s annual leave claim,
there was no entitlement at law under the MCEA, for the applicant to receive any pro rata payment on termination of the
employment. The applicant’s contract of employment provided that leave entitlements were in accordance with the MCEA. At
the material time, s 24 of the MCEA provided—

“24. Payment for annual leave
(1) An employee is to be paid for a period of annual leave at the time payment is made in the normal

course of the employment, unless the employee requests in writing that he or she be paid before the
period of leave commences in which case the employee is to be so paid.

(2) If — 
(a) an employee lawfully leaves his or her employment; or
(b) an employee’s employment is terminated by the employer through no fault of the employee,

before the employee has taken annual leave to which he or she is entitled, the employee is to be paid
for all of that annual leave.

(3) If — 
(a) an employee leaves his or her employment; or
(b) that employment is terminated by the employer,

in circumstances other than those referred to in subsection (2) before the employee has taken annual
leave to which he or she is entitled, the employee is to be paid for any untaken leave that relates to a
completed year of service, except that if the employee is dismissed for misconduct, the employee is not
entitled to be paid for any untaken leave that relates to a year of service that was completed after the
misconduct occurred.

(4) In this section — 
“year” does not include any period of unpaid leave.

[Section 24 amended by No. 3 of 1997 s.39.] “
56 By the terms of s 24(3) the applicant, in having left the employment unlawfully was not entitled in my opinion, to be paid for

any untaken leave that was other than for a completed year of service. Given that the applicant did not complete a year of
service, there was no entitlement to be paid for any untaken leave under the MCEA and the contract of employment. This
claim is therefore refused.

57 Alternatively, if I am in error in concluding that the applicant was not dismissed, I turn to consider whether, if dismissed, the
applicant’s dismissal would be harsh, oppressive or unfair. The relevant principles in this jurisdiction as to this matter are well
settled. The test is not the exercise by the employer of the legal right to dismiss per se, but rather whether the exercise of that
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legal right is in all the circumstances harsh and unfair: Miles and Ors t/as The Undercliff Nursing Home v FMWU (1985)
65 WAIG 385.

58 It is also settled that in the case of poor work performance allegations, industrial fairness requires an employee to have relevant
forewarning of the possibility of a dismissal and a reasonable opportunity to improve. However, procedural fairness, whilst
important, is not the only relevant consideration: Shire of Esperance v Mouritz (1991) 71 WAIG 891.

59 In this case, it was common ground that in July 2001, the applicant almost lost her employment because of poor financial
performance. The applicant herself conceded she was given another opportunity by the respondent and I accept the
respondent’s evidence that a small salary increase was granted to provide some further encouragement to the applicant in terms
of her placement performance. Whilst I accept on the evidence that in the following couple of months the applicant began to
make some placements, clearly, on the evidence from Ms Martin, which evidence I unreservedly accept, by November 2001,
the applicant’s employment was clearly financially unviable, as she was operating at a net loss to the respondent. I am
therefore satisfied that there was a substantive and justifiable reason for the termination of the applicant’s employment.

60 In terms of the manner of the dismissal, I do not accept the submissions of the applicant that she was in some way denied
procedural fairness. It was clear on the evidence that the respondent could not continue to maintain the applicant’s employment
on financial grounds. I also accept the respondent’s evidence that in between July 2001 and November 2001 there were a
number of occasions when the applicant’s placement performance was raised. In any event and clearly on the evidence, the
applicant herself had made a decision that she was going to seek alternative employment and took active steps in this regard
some time prior to the termination of the employment. In my opinion, it is open to infer and I do infer from the evidence, that
the applicant herself realised that given her difficulties in making placements, that she sought greener pastures in another
industry.

61 Having regard to my finding that the applicant herself left the employment without working out any notice on 14 November, in
light of all of the other circumstances, it is difficult for me to conclude otherwise than that the applicant was not harshly or
unfairly treated. In light of all of the evidence, it seems to me that what occurred in November was to a large extent, inevitable.

62 Having regard to all of these circumstances, if the applicant was dismissed, I would not have been persuaded on the relevant
authorities, that the respondent had exercised its common law right to terminate the employment, such that the Commission
ought to regard the dismissal as harsh, oppressive or unfair. The application is therefore dismissed.

_________
2003 WAIRC 08229

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES ANNE-MARIE MCNAMARA, APPLICANT

v.
LOTON HOLDINGS PTY LTD (ACN 009 383 493) AS T/F PRIORITY APPOINTMENTS TRUST
T/A PRIORITY APPOINTMENTS, RESPONDENT

CORAM COMMISSIONER S J KENNER
DATE THURSDAY, 1 MAY 2003
FILE NO/S. APPLICATION 2223 OF 2001
CITATION NO. 2003 WAIRC 08229
_________________________________________________________________________________________________________

Result Order issued
Representation
Applicant Mr M Richardson as agent
Respondent Ms W Buckley of counsel
_________________________________________________________________________________________________________

Order
HAVING heard Mr M Richardson as agent on behalf of the applicant and Ms W Buckley of counsel on behalf of the respondent,
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders—

THAT the application be and is hereby dismissed.
(Sgd.) S. J. KENNER,

[L.S.] Commissioner.
____________________

2002 WAIRC 06171
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES BRADLEY MITCHEM, APPLICANT
v.
PARKFEEDS (WA) PTY LTD, RESPONDENT

CORAM COMMISSIONER P E SCOTT
DATE FRIDAY, 9 AUGUST 2002
FILE NO. APPLICATION 1618 OF 2001
CITATION NO. 2002 WAIRC 06171
_________________________________________________________________________________________________________

Result Application dismissed
Representation
Applicant Mr K Trainer
Respondent Mr P Brunner
_________________________________________________________________________________________________________
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Reasons for Decision
Extempore

1 The applicant was employed by the respondent as a Feedlot Foreman from 29 November 2000 until 27 June 2001. In his
evidence, the applicant referred to being the Feedlot Manager but it is quite clear from the evidence that, in fact, the position
that was sought to be filled by the respondent and filled by him was a position of Feedlot Foreman.

2 The applicant claims that he has been denied a benefit of his contract of employment being payment of overtime which, in his
application was calculated at 250 hours at $15.87 per hour. However, the figures in respect of that have varied during the
course of the hearing for a variety of reasons and I make no further comment about that at this stage.

3 The respondent says that there was no such contractual term to entitle the applicant to payment for overtime and that the
applicant’s working arrangements were that he would work the hours that were necessary to perform the job and that he would
take time off when he was able in quieter times. The respondent says there was no system in place for him to be paid for any
hours beyond those that might be called standard hours each week.

4 The Commission has heard evidence from the applicant; from Christopher Francis Wyhoon, the respondent’s Manager from
9 October 2000 until July 2001 at which time the respondent ceased to operate the feedlot at which it had employed the
applicant; from Joseph Wallis who was employed by the respondent in its feed mill from January 2000 until March 2001; and
from Lee-Anne Carter, one of the respondent’s directors.

5 Of all of the evidence presented, it is that which relates to the interview and the engagement process which is of significance in
establishing whether or not the applicant’s contract of employment contains the condition that he seeks to enforce.

6 The evidence is clear and there does not seem to be any dispute that Mr Wyhoon contacted PGA Personnel with a view to
engaging up to four different classifications of employee, including a Feedlot Foreman and the applicant was referred to the
respondent by PGA Personnel. The terms of the advertisement placed through PGA Personnel include reference to “Flexible
work hours and tasks (will require weekend roster)” and “Note: Feeding/watering is 7 days/week. A roster system is in place.
Currently weekend work is done “gratis” on a roster basis. As no overtime system is in place, rosters and shiftwork (eg mon-
fri x 2 person, thurs-sun x 1 person) is proposed next year as stock numbers are increased.” (Exhibit 14). There is no evidence
that the applicant saw this document or was advised of these terms by PGA Personnel.

7 However, the applicant says that at an interview with Mr Wyhoon and Mrs Carter on Saturday 25 November 2000, he was
advised of the flexible hours and time off in lieu arrangement and that there was no payment for overtime. He says, though,
that he indicated his dissatisfaction with this arrangement, as if he had accumulated extra hours and was unable to take that
time off, he would be disadvantaged. He says he made reference to a difficulty with a previous employer by the name of
Papalia who he said had treated him unfairly. He says that on that basis he was not prepared to accept the arrangement as it was
set out by the respondent and he says that this was agreed as Mrs Carter said that they would treat all of their employees fairly.
It is not suggested by the applicant that the term of the contract he seeks to enforce was agreed at any other time and he does
not seek to have such a term implied into the contract.

8 Mr Wyhoon and Mrs Carter say that the applicant expressed no reservations about the time off in lieu arrangement, nor do they
recollect that he mentioned at that time the problem with the previous employer. This was not raised until some time after the
employment commenced. Further, Mr Wyhoon suggests that from what the applicant last told him that the difficulty with the
previous arrangement was not necessarily an employer/employee relationship and does not seem to have related to an overtime
arrangement.

9 The question to be determined at this point is whether, at interview, the parties agreed to the applicant being paid for overtime
that he might have worked. This matter comes down to a question of a conflict in the evidence as to what was said at interview
and what the parties intentions were in that regard.

10 Having heard the evidence and observed the witnesses as they gave their evidence, I make the following findings as to
credibility and weight to be given to the evidence. I find that the evidence of Mr Wyhoon was most credible and is able to be
relied upon and I accept his evidence. The evidence of Mrs Carter was likewise evidence which can be relied upon. She was
honest and open as to what she was able to remember and what she could not recall, in particular as to discussions with the
applicant at the time of interview which was some 18 months ago, and I accept her evidence.

11 I also note that one would think that the respondent’s representatives would have recalled in their evidence any issue being
raised by the applicant which went contrary to the existing arrangement applicable to other employees and which were set out
in the advertisement.

12 As to the evidence of the applicant, I find it entirely unreliable. He gave evidence as to the records of times that he worked.
Those records are not able to be relied upon and at least one of them was created for the purpose of this hearing. The
applicant’s official time sheets, which were Exhibit 1, were not reliable especially when compared with other documents
prepared by him. He gave evidence that had the respondent not produced the official time sheets in response to his claim, he
intended to use the time sheets he had created after the event. This latter document did not concur with his official time sheets
nor with his diary; nor did the diary concur with the official time sheets. Whether the applicant intended to present Exhibit
12 as a genuine record or not, the fact is that the times that he recorded in his diary and his official time sheets do not agree.

13 Further, I found the applicant’s evidence as to conversations and meetings he had to be vague, confused and somewhat self-
serving. During the course of the applicant’s own evidence it was quite unclear to me as to the sequence of the interview and
who was at what point, and when, and that there had been a series of meetings relating to staff concerns regarding overtime.
However, it appears from the other evidence that what occurred in respect of the latter point, was that there was a meeting
between the directors and the applicant; there was a meeting between the employees without the directors; and then there was
at least another meeting between the directors and the employees together or separately. In making the observation about the
applicant’s evidence of conversations and meetings being vague and confused, I have taken account of the fact that the
applicant is not an articulate person however it is not his lack of articulateness that is the difficulty, it is the misleading
evidence which he has given which is of concern.

14 I do not accept that the applicant raised any reservations about the flexible hours arrangements during the interview. He did not
propose to Mrs Carter or Mr Wyhoon that he should be paid for overtime worked. Even if Mrs Carter said that the respondent
always looked after its employees, I am not satisfied that this was either in the context of the applicant having raised any issue
in regard to overtime being paid for or that she was, in fact, acquiescing to any such suggestion. On the contrary, there was no
agreement to payment for overtime. I conclude from all of the evidence that the applicant was keen to secure the job and he did
not suggest any change to the terms proposed by the respondent.

15 As to the evidence of Joseph Wallis, this evidence was lacking in credibility. He gave little evidence which might be of
assistance in respect of the terms of the contract between the applicant and the respondent. His other evidence supported the
respondent’s contention that its employees had flexible working hours arrangements and that there was no payment for
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overtime, but rather that there was an arrangement for time off in lieu. Mr Wallis was deliberately evasive about the
circumstances and reasons for his own dismissal. He initially said that he could not recall, but it was quite clear that he did
recall but simply did not wish to indicate those reasons. When he did indicate the reasons, it was clear that they went to issues
of his conduct and to matters of trust and confidence in the employment relationship. His evidence that he had received a
payment after termination of employment on account of additional hours worked is implausible given the circumstances of his
termination. It was quite clear to me, having observed Mr Wallis during the course of the hearing, that he has an axe to grind in
respect of the respondent and was not an objective or credible witness.

16 Accordingly, I accept the evidence of the respondent as to what occurred during the course of what I will describe as both a
formal and an informal interview on Saturday 25 November 2000, and I include in that reference the discussions between the
applicant and Mr Wyhoon, including the time when Mr Wyhoon showed the applicant around the premises, the discussion
outside the shop with Mrs Carter, and the discussion between Mrs Carter and Mr Wyhoon when Mrs Carter showed the
applicant some accommodation.

17 In the circumstances then, I accept that when the issue of hours of work and flexibility was discussed, the applicant did not
indicate any reservations. He did not raise with either Mr Wyhoon or Mrs Carter the difficulties he now says that he had with a
previous employer and nor did he seek to ensure that if he was not able to take time off in lieu of any additional hours that he
worked that he would be paid for them. The provision of payment for overtime was not raised during any other part of the
formation of the contract of employment, such as during the telephone conversation between Mr Wyhoon and the applicant
where the applicant was offered and accepted employment, which I find occurred on Monday 27 November 2000. There is no
evidence of that condition coming into the contract at any subsequent time, nor does the applicant say that it did.

18 Further, evidence of staff dissatisfaction with the flexible hours arrangements and the lack of payment for overtime, the notes
of the staff meeting prepared by Mr Wyhoon for the directors and the draft workplace agreement only served to reinforce that
the arrangement of hours was flexible and that there was to be no payment for overtime. There was provision for time off in
lieu at appropriate times. I am not satisfied that during the time when the applicant and others were expressing dissatisfaction
regarding the arrangement during the course of the applicant’s employment, that the applicant protested to the respondent that
he already had that condition within his employment contract - that is, that the respondent had already agreed to pay him for
overtime. It seems somewhat strange that he would not have raised such a protest quite vigorously had that condition been
agreed as he now claims.

19 The basis for a claim such as this arises from section 29(1)(b)(ii) of the Industrial Relations Act, 1979 - that is, it is a claim for
payment of a contractual benefit, that the terms of the contract between the parties included the benefit claimed. There must be
a benefit in existence. It is not a matter of the Commission determining that even though no such contractual benefit existed, as
a matter of fairness the Commission ought to order that one be created. There is no claim that the term ought be implied into
the contract.

20 The applicant claims that the term was agreed and formed part of the contract, however I find that there was no such term
between the parties and the applicant’s contract of employment does not give him a benefit to payment for overtime.

21 I do note, however, that the basis of the applicant’s claim seems to be some perceived injustice. However, that injustice cannot
justify the applicant’s failure to be truthful in his evidence. In the circumstances then, notwithstanding Mr Trainer’s
considerable efforts to convince me to the contrary, it is the applicant’s lack of credibility which has been the failing of his
application. An order for the dismissal of the application shall issue.

_________

2002 WAIRC 06459
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES BRADLEY MITCHEM, APPLICANT
v.
PARKFEEDS (WA) PTY LTD, RESPONDENT

CORAM COMMISSIONER P E SCOTT
DATE TUESDAY, 10 SEPTEMBER 2002
FILE NO. APPLICATION 1618 OF 2001
CITATION NO. 2002 WAIRC 06459
_________________________________________________________________________________________________________

Result Application for costs granted
Representation
Applicant Mr K Trainer (as agent)
Respondent Mr P Brunner (of Counsel)
_________________________________________________________________________________________________________

Further Reasons for Decision
1 The applicant’s claim of denied contractual benefits was heard on 16 and 22 July 2002. At the conclusion of the hearing on

22 July 2002, the Commission gave extempore Reasons for Decision dismissing the application. At the conclusion of the
Commission providing reasons the respondent made an application for costs. Written submissions in that regard were provided
by the respondent on 29 July 2002 and the applicant provided submissions on 12 August 2002.

2 In those submissions, both parties made allegations regarding the conduct of the other side as to difficulties said to have been
experienced in the lead up to the hearing, associated with discovery and the identification of the claim. It is not my intention to
give any consideration to those matters raised, as there is conflict between the parties’ representatives as to the process
undertaken and who is at fault, conflict which could only be resolved by the Commission entering into a formal hearing
including the hearing of evidence. With respect to the parties’ representatives, to undertake such a process now would be
contrary to the Industrial Relations Act 1979 (“the Act”), to the requirements of s.26 of the Act, to the public interest, and
costly to the parties. These issues do not form part of any reasonable consideration of a costs application in a jurisdiction which
is designed to avoid legal technicalities. While the parties in this matter are represented by an experienced agent and a solicitor
respectively, the processes of the Commission are designed to allow a less formal, less legalistic approach. It is not my
intention therefore to enter into any consideration of those matters. If they had been of real substance they would have been
raised, and could have been dealt with, prior to the hearing of the substantive claim.
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3 The issue of substance, though, is a question of the applicant’s pursuit of a claim without substance and the construction of a
document referred to within the substantive Reasons for Decision.

4 The test to be applied in an application for costs is set out in the decision of the Full Bench in Brailey v Mendex Pty Ltd t/a
Mair and Co Maylands (1992) 73 WAIG 26. In those reasons, the Full Bench noted—

“The general policy in industrial jurisdictions is that costs ought not to be awarded, except in extreme cases.
In this case, we are concerned with s.27(1)(c) of the Act. S.27(1)(c) gives a discretion to the Commission clearly
conferred by the use of the word “may” (see s.3 and s.56 of the Interpretation Act 1984) to order any party to the matter to
pay to any other party costs and expenses, including expenses of witnesses as are specified in the order. No costs are to be
allowed for the services of any legal practitioner or agent.
The question is what does the phrase “costs and expenses” mean? “Costs”, as defined above, includes all of the expenses.
No costs are allowed for the services of a legal practitioner or agent. Thus, the professional costs element is eliminated.
So then what are costs? It would seem to us that “costs and expenses” must, without the distinguishing ingredient of legal
or professional costs, be read as a phrase which means all of the cost and expense which the applicant under s.27(1)(c) is
entitled to claim. It seems to us that this can only be done on a party and party basis.
The application, too, must be determined under s.26 of the Act. However, part of that equity and good conscience
includes what is settled law in industrial matters that costs ought not to be awarded, except in extreme cases, (eg) where
proceedings have been instituted without reasonable cause (see Hospital and Benevolent Homes Award (1983) AILR
409 where costs were awarded in a matter where the applicant terminated the proceedings after putting the respondent to
the expense of defending without obtaining an order).”

5 In Pisconeri v Laurens & Munns (1998) 79 WAIG 3187, the Full Bench reiterated the reliance upon Brailey and Mendex
(supra) as constituting the tests to be applied. In addition, His Honour, the President noted—

“COSTS
In terms of the principle in Brailey v Mendex Pty Ltd trading as Mair and Co Maylands 73 WAIG 26 (FB), there was no
extraordinary circumstance justifying an order for costs. That will be apparent from what I have said above. The appellant
should have succeeded. The exercise of discretion miscarried in that respect in the making of an order for costs, and I
would quash the order for costs.”

(Page 3193)
6 Coleman CC also made comments in respect of costs and he stated—

“As to the appeal against the order for costs against the appellant, the Commission applied the general policy identified in
Brailey v Mendex Pty Ltd trading as Mair and Co. (1992) 73 WAIG 26 that they ought not be awarded except in extreme
cases. The Commissioner at first instance noted that consideration of costs, within the limits of what is allowable under
section 27(1)(c) must be made pursuant to section 26 of the Act. In this respect costs are not a penalty but reflect what is
fair and reasonable in all of the circumstances given the expenses incurred. Those circumstances were identified and there
is nothing to conclude that the discretion miscarried.”

(Page 3194)
7 Beech C also commented on the issue of costs and he said—

“The final matter of substance goes to the awarding by the Commission at first instance of costs of $4,000.00 against Ms
Pisconeri. The principle is clear that the Commission will only award costs where the circumstances are extreme: Brailey
v Mendex Pty Ltd t/a Mair & Co (1992) 73 WAIG 26 at 27. The Commission applied that principle. There have been
some examples of costs having been given in the past, but these examples do not of themselves detract from the
fundamental principle established by the Full Bench in Brailey. Whether a particular case is “extreme” is a matter for
judgment on the facts of each case. Certainly an application to the Commission alleging an unfair dismissal when the
employment in fact ended by the tendering of a resignation is not usual. Prima facie, a dismissal is not a resignation.
Nevertheless, the recognition that it can be regarded as a dismissal means that it will be a matter of fact for the
Commission in each case to decide whether it can amount to an unfair, harsh or oppressive dismissal for the purposes of
the Act. Whether a case can be regarded as “extreme” will therefore go not to the nature of the claim but the extent to
which there was evidence upon which a positive finding could be found. The Commission at first instance concluded that
there was not and, with respect, I do not believe an error has been demonstrated in her reasoning and I would not interfere
with her finding.”

(Page 3195)
8 From these authorities, the following principles might be distilled—

1. that it is only in extreme cases that costs will be awarded, and an example cited was one where the applicant
terminated proceedings after putting the respondent to the expense of defending the matter without obtaining an
order;

2. costs are not to be a penalty but to reflect what is fair and reasonable in all of the circumstances given the
expenses incurred; and

3. whether a case can be regarded as extreme relates not to the nature of the claim but to “the extent to which there
was evidence upon which a positive finding could be made”.

9 In the matter before the Commission, in the Reasons for Decision I assessed the credibility of witnesses because of the conflict
in their evidence. The essential issue related to any evidence of an agreement resulting in the contract term sought to be
enforced by the applicant. That evidence was limited to the applicant’s assertion as to a conversation during the course of the
initial interview.

10 Given my findings as to credibility and the range of factors which led to my finding as to the applicant’s lack of credibility, I
concluded that the whole basis for the erection of the claim was the applicant’s dishonesty as to the establishment of the term
of the contract which he says was agreed at interview. I was not satisfied that there was any misunderstanding or a question of
different recollections.

11 The claim pursuant to s.29(1)(b)(ii) of the Act, cannot be based on a view that, even though there was no entitlement pursuant
to the contract of employment, the Commission can create one. Mr Trainer made it clear that that was not the nature of the
claim, nor was there a claim to imply into the contract the terms sought to be enforced.

12 I concluded that the applicant was not truthful, his evidence was clearly inconsistent, he had created a document to support his
claim as to the hours he worked and had intended to use that document in certain circumstances and submit it into evidence as
an original document.
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13 This is not the normal run of cases where there is conflict in the evidence due to genuinely held views, misapprehension,
misunderstanding, disputes as to matters of principle and interpretation etc. This is a dispute created by a lie.

14 I note in my reasons for decision of 9 August 2002 that “the applicant’s claim seems to be (based) on some perceived
injustice”. The correction of a perceived injustice relating to whether the applicant was adequately compensated for his hours
of work is not the making of a claim for a denied contractual benefit where none existed. The applicant sought to get what he
thought was fair recompense by lying about the terms of his contract, then further, creating “evidence” to support the detail of
that claim.

15 As the result of the applicant’s dishonesty as to the term of the contract he sought to enforce, he has forced the respondent to
defend a claim based on a lie, and in doing so the respondent has incurred costs and inconvenience. That a party should be put
to those costs and to the disruption to its business to defend itself in such circumstances constitutes such an extreme situation
as to warrant an order for costs.

16 I conclude that the circumstances of this case meet the tests for the awarding of costs.
17 During the final parts of the hearing on 22 July 2002, when Mr Brunner raised the issue of costs, I indicated that it would be

appropriate for the parties to have some discussion as to the claimed costs with a view to some possibility of agreement. Mr
Trainer, in submissions regarding costs, said that if costs are to be awarded then that is an opportunity he believed was
appropriate to pursue. Accordingly, the parties are to advise the Commission within 14 days of any agreed aspect of the costs
claimed. Otherwise, the Commission will determine the costs to be awarded. However, in being directed to discuss that matter,
the parties might find it helpful to be aware that I would regard the claim of the amount of $2,100.00 being the attendance at
hearing of three directors at $100.00 per hour for 7 hours to be inappropriate. Only one witness, being one of the directors, was
called by the respondent. The respondent sought to call a further witness, however, it was clear that that witness’s evidence had
no relevance to the matters for consideration. Should the issue of costs require my consideration, I would need to be satisfied
that the attendance of the other directors was necessary, and that $100.00 per hour was an appropriate rate to be considered.
The other aspects of the claim for costs for the attendance of other directors at the hearing may also be inappropriate where
they did not give evidence and were not required for the purpose of instructing their representative. These comments ought not
be taken as a conclusion that all of the other costs claimed would necessarily be granted or not granted.

_________

2003 WAIRC 08065
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES BRADLEY MITCHEM, APPLICANT
v.
PARKFEEDS (WA) PTY LTD, RESPONDENT

CORAM COMMISSIONER P E SCOTT
DATE WEDNESDAY, 2 APRIL 2003
FILE NO. APPLICATION 1618 OF 2001
CITATION NO. 2003 WAIRC 08065
_________________________________________________________________________________________________________

Result Application for costs granted in part.
Representation
Applicant Mr K Trainer (as agent)
Respondent Mr P G Brunner (of Counsel)
_________________________________________________________________________________________________________

Reasons for Decision
1 On 9 August 2002, I issued Reasons for Decision in respect of the applicant’s claim that he was denied a benefit in his contract

of employment being payment of overtime. At that time I dismissed his claim and subsequently, on 10 September 2002, dealt
with an application by the respondent for costs. In those Reasons for Decision, I concluded that the circumstances of this case
met the tests for awarding costs. However, the matter was adjourned on the basis that the parties were to have discussions and
advise the Commission within 14 days of any agreed aspect of the costs claimed, otherwise the Commission would determine
the costs to be awarded. At that point I also made some comments which I hoped would be helpful to the parties in regard to
the amounts being claimed and the particular categories of costs being sought.

2 Notwithstanding months of exchange of correspondence and attempting to resolve the matter, the parties have not done so and
the respondent has proceeded with a claim for costs. The respondent submitted a Schedule of Costs (Exhibit C2) as follows—

“Cost Item $
1. Filing Fees 5.00
2. Telephone calls 29.53
3. Telephone calls (time)

42.04 minutes @ $1,000 per day (Directors rate at
10 hours per day)

263.73

4. Fuel
Sutherlands
Carters

435.60
435.60

5. Accommodation
3 Directors for 2 nights each (July)
2 Directors for 2 nights (January)

600.00
400.00

6. Photocopying
210 Pages @ $0.75 per page 157.50
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“Cost Item $
7. Transcript 151.80
8. Attendance at Hearing

2 Directors @ $1,000 per day
1,400.00

9. Meals 284.31
10. Discovery/instruction/preparation

Ms Carter’s time @$45.00 per hour (secretarial rate not Directors
rate)

495.00

11. Instructions and final briefing
4 hours, 4 Directors, 2 Hours for 2 Directors at
Directors rate

2,000.00

12. Babysitting
On the day of the Hearing

120.00

TOTAL $6,751.07”

3 Also submitted were documents which I received into evidence but which require consideration of the weight to be accorded to
them. The first is a photocopy of what appears to be a facsimile transmission on the letterhead of Duncan McPhail & Co Pty
Ltd who the respondent’s representative advises is the certified practicing accountant for the respondent. I find that I must give
this document very little, if any, weight at all for a number of reasons. The first is that this document is not signed. Secondly, it
serves no useful purpose in that all it does is advise or purport to advise Steve and Leanne Carter that “we consider your daily
earnings would be estimated at approximately $1,000 each per working day.” The author of this document was not available to
be cross examined and therefore the precise meaning of this is difficult to ascertain, nor the justification for the author’s
purported estimation. The daily earnings of those persons could easily have been supported by other evidence had the
respondent chosen to do so. The next document received into evidence is Exhibit C4 which purports to be a tax invoice on the
letterhead of “The P.J Sutherland Family Trust” directed to the respondent. It sets out three amounts of “travel at 25c/km”, one
each for November, January and July. There is no evidence to support the circumstances under which this tax invoice was
drawn up, what this relates to and whether it has been paid. This might relate to the attendance by a person at the hearing but
there is no evidence before me to support that that is the case. Accordingly, this document is of no assistance.

4 In dealing with the Schedule of Costs (Exhibit C2) the first cost is that of a filing fee. There should be no difficulty with that
amount being a reasonable cost incurred by the respondent in dealing with this matter. The Commission’s file contains a copy
of a Notice of Answer and Counter Proposal filed by the Respondent. This filing fee is receipted on that form.

5 The second claim for telephone calls of $29.53 might or might not be a reasonable cost. I do not know whether it is the actual
cost incurred by the respondent. There is no evidence before me to support that it is.

6 I then consider the cost items 3, 8, 10 and 11 for the time said to have been taken by the respondent in telephone calls in
dealing with this matter, attendance at the hearing for two directors at $1,000 per day, discovery/instructions/preparation
purported to be Mrs Carter’s time at $45.00 per hour said to be a secretarial rate; and instructions and final briefing of 4 hours
for 4 directors and 2 hours for 2 directors’ at the directors rate of $1,000 per day each. There is no evidence before me as to
why $1,000 per day is a reasonable rate. There is no evidence before me as to Ms Carter’s time spent for discovery, instruction
and preparation. Nor is there evidence as to why $45.00 per hour is an appropriate secretarial rate. Likewise there is no
evidence of the time spent in providing instructions and final briefing. There is simply no evidence before me that any
particular time was spent, that the rates claimed are reasonable or that the persons concerned had foregone income such as to
justify this cost.

7 During the course of the hearing regarding costs, the Commission put to the applicant whether the Schedule of Costs from the
Supreme Court Rules might be useful. The applicant said they were not. However, in these circumstances, I am of the view
that they provide a reasonable guide and I intend to rely upon them where appropriate.

8 In the circumstances, I am prepared to award to the respondent the costs for the two witnesses who gave evidence on the day of
hearing at the rate set out in the Fourth Schedule – Scale of Costs of the Regulations of the Supreme Court, 1971, being
$147.00 per day being the rate applicable to “Persons carrying on a profession or business as principals”.

9 As to the claim for fuel for the “Sutherlands and Carters” of $435.60 each in item 4, there is no evidence before me that this
amount has been expended, or the circumstances in which it was expended. The same applies for the claim of $1,000 for
accommodation for 3 directors for 2 nights each in July and for 2 directors for 2 nights in January. I do not know if any costs
were incurred at all.

10 There is a claim at point 9 for meals at $284.31. Once again there is no evidence before me that these costs were incurred. If
they were incurred there is no evidence before me as to the reasonableness or otherwise of those costs.

11 The Rules of the Supreme Court 1971, Fourth Schedule – Scale of Costs provides that “reasonable costs” may be allowed for
travelling expenses and maintenance or sustenance, for a witness residing at a distance from the place of trial or hearing.
Unfortunately, I have nothing before me as to whether or not the witnesses incurred travelling expenses for the hearing of the
matter, whether they were coming to Perth in any event, whether they regularly travel to Perth for business which they
amalgamated with the trip for the hearing, whether they incurred accommodation costs etc. There is nothing before me as to
what might be reasonable costs.

12 Accordingly, I can make no decision in the respondent’s favour regarding travelling, accommodation or meal costs.
13 As to photocopying, it is likely that the respondent has found it necessary to photocopy 210 pages of documents for use during

the course of the hearing, some of which were accepted into evidence. Whether 75 cents per page is the actual or a reasonable
cost is very difficult to ascertain. The applicant’s representative advised the Commission that judicial notice should be taken of
commercial rates for photocopying. The respondent’s representative expects the Commission to make its own enquiries as to
commercial rates and that is not appropriate. I note that the Rules of the Supreme Court 1971, Fourth Schedule – Scale of
Costs allows 53c per page for photocopying. I am prepared to award that.

14 There is a claim in point 7 for the purchase of transcript for $151.80. When challenged on this, Mr Brunner for the respondent
said that he had purchased a copy of transcript. I do not know whether that was necessary. He said that he had a copy available
if I would like to see it. That does not demonstrate that the respondent has had to pay $151.80 for the purchase of the transcript.
One would have assumed that there was a receipt issued for its purchase, but none was presented.
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15 Finally, there is a claim for $120.00 for babysitting on the day of the hearing. Once again there is no evidence before me that
this was a cost incurred by the respondent.

16 Mr Brunner for the respondent says that in the determination of costs the Commission is required to be satisfied on the balance
of probabilities that these costs were incurred. This seems to be a claim made on the basis that the respondent wanted to make
a claim for costs but says that it is up to the Commission to sort the matter out. That is not acceptable. The claim is tardy,
without supporting evidence and little care has been given to it. I have considerable sympathy with the respondent having had
to defend a claim which was without justification. The respondent ought not to have incurred costs in those circumstances.
However, the Commission cannot conjure up, out of the air, a figure as to what might be reasonable costs without knowing
what costs were incurred. Nor can it make assumptions about what income is foregone for the purposes of dealing with this
matter. Where a party has been able to demonstrate that there are grounds for the awarding of costs then one would have
thought that greater attention and effort might be made in providing even some very basic supporting evidence. It is not
surprising that no agreement was reached given that the respondent has made such claim for costs without supporting evidence,
and at such rates.

17 In all of the circumstances, I am sure that some costs were incurred by the respondent and at the same time frustrated that the
presentation of the respondent’s case in this aspect has been so tardy as to prevent me from being satisfied that any expenditure
was incurred other than a filing fee, photocopying of exhibits and that witnesses were present during the hearing of the
substantive claim.

18 Accordingly, an order shall issue for those costs.

_________

2003 WAIRC 08114
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES BRADLEY MITCHEM, APPLICANT
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PARKFEEDS (WA) PTY LTD, RESPONDENT

CORAM COMMISSIONER P E SCOTT
DATE OF ORDER THURSDAY, 10 APRIL 2003
FILE NO. APPLICATION 1618 OF 2001
CITATION NO. 2003 WAIRC 08114
_________________________________________________________________________________________________________

Result Application for costs granted in part.
_________________________________________________________________________________________________________

Order
HAVING heard Mr K Trainer (as agent) on behalf of the applicant and Mr P Brunner (of Counsel) on behalf of the respondent, the
Commission, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders—

1. THAT the applicant shall pay to the respondent the following amounts—
(a) $294.00 being allowances to witnesses;
(b) $5.00 being filing fee; and
(c) $111.30 being photocopying.

2. THE payments referred to in order 1 above shall be made forthwith.
3. The application otherwise be and is hereby dismissed.

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner.

____________________
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v.
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DATE FRIDAY 11 APRIL 2003
FILE NO. APPLICATION 276 OF 2002
CITATION NO. 2003 WAIRC 08122
_________________________________________________________________________________________________________

Result Application alleging unfair dismissal upheld and order issued for compensation in lieu of
reinstatement.

Representation
Applicant Mr P Kelly (as agent)
Respondent Ms J Auerbach (as agent)
_________________________________________________________________________________________________________
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Reasons for Decision
1 This is an application by Dean Stewart Morris (“the applicant”) pursuant to s.29(1)(b)(i) of the Industrial Relations Act

1979 (“the Act”). The applicant claims that he was unfairly dismissed from his employment as a supervisor with ABB
Australian Pty Ltd (“the respondent”) on 1 February 2002. The respondent denies that the applicant was unfairly terminated
and argues that the applicant was made redundant on 1 February 2002.

Background
2 The respondent is involved in contract management, and the respondent depends on obtaining and retaining contracts in order

to continue trading. The applicant was employed by the respondent in a supervisory position as a Team Leader between
3 September 1999 and 1 February 2002. Initially, the respondent’s work involved the supervision of contractors who installed
and maintained telephone and other communication cables to both private and commercial residences. Later the applicant was
appointed to the position of Quality Assurance Manager and this job involved a substantial amount of travel both around the
metropolitan area, country Western Australia and interstate. He was employed on a salary of $59,130 and a vehicle was
provided in order for the applicant to undertake his work. The applicant’s initial contract of employment was as outlined in
Exhibit R2. This contract was varied by the respondent in November 2001 when a new contract of employment was agreed to
by the applicant (Exhibit R4).

3 The applicant conceded that when he was terminated on 1 February 2002 it was mainly due to the respondent losing the Nava
Project contract in January 2002. This contract was worth approximately $45 million and as a result of the loss of this contract
and because of a seasonal decline in the Telstra contract, the respondent made a decision to effect a number of redundancies.
The applicant was chosen for redundancy as part of this process.

4 On 31 January 2002 the applicant, who was on annual leave at the time, was asked to attend a meeting with the applicant’s
Manager, Mr Michael Armstrong. At this meeting the applicant was advised that he was terminated effective from the close of
business Friday 1 February 2002. The applicant was paid four weeks’ pay in lieu of notice pursuant to his contract of
employment as well as outstanding annual leave entitlements. He was also paid six weeks’ redundancy pay. It was conceded
by the respondent that there were no adverse performance issues relating to the applicant that were taken into account when
choosing the applicant for redundancy.

5 Prior to commencing employment with the respondent the applicant was employed by Telstra from 3 April 1981 to
1 September 1999. Exhibit A2 contains the applicant’s extensive qualifications and accreditations covering the period from
1981 to the present.

6 The applicant had no notice prior to the meeting on 31 January 2002 that he was to be terminated due to a redundancy
situation.

Applicant’s Evidence
7 On 31 January 2002, after being on annual leave since 26 January 2002 the applicant was contacted and asked to attend a

meeting with Mr Armstrong that day. At this meeting the applicant was informed that he had been chosen for redundancy in
preference to another Supervisor, Mr Keith Glance. He was informed that his personality was “not bubbly enough”. He stated
that he may not have been as lively as he could have been in recent times as he suffered a heart attack in October 2001.

8 The applicant stated that he had only been subject to one performance review whilst employed by the respondent and that was
undertaken six weeks after the applicant commenced employment with the respondent. The applicant was unaware of any
process that the respondent had undertaken in order to select him for redundancy nor had he been shown any documents
reviewing his skills and qualifications. In the lead up to his termination the applicant had not been interviewed by anyone in
relation to his skills and qualifications nor did he have any input into any assessments that the respondent relied upon to choose
the applicant for termination.

9 The applicant stated that on 2 February 2001 he had a discussion with the respondent’s Area Manager, Mr Peter McKay. As
this meeting he was offered a position as a Quality Assurance Manager. He stated that after a trial period in this position he
was to receive a salary increase however this did not eventuate. Notwithstanding this he continued to undertake this quality
assurance job.

10 The applicant stated that he understood Mr Glance had commenced employment with the respondent in November 2001 and
given that Mr Glance had only worked for a short time with the respondent he stated that it would be hard to believe that Mr
Glance had the same qualifications and accreditations as the applicant.

11 The applicant stated that a vehicle was provided to him by the respondent as part of his employment package and he had
permission to use the car for private purposes. Confirmation of the provision of this car was demonstrated in his termination
payment, which included a component for a car allowance as part of the applicant’s four weeks’ pay in lieu of notice.

12 The applicant believed that he was an easy target for redundancy as he was on leave when the decision was made to effect his
redundancy. Also, some of his duties involved working in remote areas and given he had recently suffered a heart attack this
may have presented as a risk to the respondent. He stated that he was an employee with high standards and dealt with issues up
front and this also may have contributed to him being selected for redundancy. The applicant was not seeking reinstatement
because he believed that the respondent did not want him to return to work and in any event he had now embarked on a new
career.

13 Under cross examination the applicant confirmed that he had a good working relationship with Mr Armstrong and had worked
with him for many years at Telstra prior to them both commencing employment with the respondent. He confirmed that he was
one of the first employees that the respondent employed. The applicant confirmed that in March 2001 the respondent’s Project
Manager, Mr Nicholas Keen visited Perth and the applicant asked him for a pay rise.

14 The applicant was aware that towards the end of 2001 the respondent was reviewing the applicant’s position and that there was
a possibility that his position was to be restructured. He stated that Mr Armstrong had contacted him on 30 January 2002 about
a possible job change and no mention was made of his termination during this discussion. He confirmed that Mr Armstrong
told him at the meeting on 31 January 2002 that it had been a difficult decision to choose between Mr Glance and the
applicant.  The applicant agreed that Mr Armstrong told him at this meeting that Mr Glance had more to offer the respondent
than the applicant. The applicant acknowledged that even though it was necessary for the respondent to effect redundancies
due to the loss of the Nava Project as he was not working on the Nava Project in January 2002 it was not appropriate for him to
be chosen for redundancy.

15 The applicant conceded that some positions had become available with the respondent since his termination and had been
advertised in the media. The applicant stated that he decided not to apply for the positions because he no longer trusted the
respondent.
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16 The applicant was asked about a document comparing his skills, qualifications and experience with those of Mr Glance
(Exhibit R3). A copy of the document is as follows:

“ Keith Glance Dean Morris
Telstra Experience 17 years 18 years
Competency Rating Rating
Civil Construction Excellent Good
Distribution Jointing Excellent Good
Major Cables (CPAS) Excellent Good
Supervisory Excellent Good
OHS&E Understanding Excellent Excellent
Quality Good Excellent
People Management Excellent Average
Time Management Good Average
Subcontractor Relationships Excellent Average
Communication Skills Excellent Poor
Initiating Action Excellent Average
Formal Presentation Excellent Good
Team Building Excellent Good.”

17 The applicant stated that he had not seen this document prior to his representative receiving a copy of the document in June
2002, subsequent to his termination. The applicant was asked about his views on the document and was asked to assess his
skills based on the areas outlined in the document. He stated that compared with Mr Glance he had an excellent background in
civil construction. He stated that Mr Glance did not have the same background in civil construction as the applicant, thus the
applicant stated that in his view the assessment of him in civil construction as being “good” was unfair. He was asked about his
communications skills which were ranked as being poor. The applicant stated that he had good communication skills and that
at no stage were any problems raised by the respondent in relation to this area. As to the other areas that were identified, the
applicant stated that he disagreed with the respondent’s assessment.

18 The applicant stated that prior to taking four weeks off as a result of his heart attack in October 2001 he had only ever taken
one day of sick leave whilst employed by the respondent.

19 The applicant believed that Mr Glance should have been chosen for redundancy instead of him because he had a greater
knowledge, skills and experience than Mr Glance and Mr Glance had only recently been employed by the respondent. Also,
the applicant’s greater length of service than Mr Glance should have been given more weight than what it was in deciding who
should have been made redundant.
Respondent’s evidence

20 Mr Armstrong gave evidence. He is the respondent’s Area Manager and commenced employment with the respondent at the
same time as the applicant. Both commenced as Supervisors, but Mr Armstrong was later promoted to an Area Manager. Mr
Armstrong stated that in December 2001 the respondent’s main contracts were in relation to Telstra and the Nava Project. The
Nava Project was in the initial stage of setting up infrastructure and carrying out design work and would later involve the
laying of fibre optic cable. However, the Project was abruptly postponed at the end of January 2002. At the same time the
number of Telstra contracts declined which was not unusual at this time of year. At this time Mr Armstrong was told by the
respondent’s management to wind down the Nava Project and to effect the redundancy of surplus employees. Thus, the
respondent determined it was appropriate to make eight employees redundant, including two supervisors.

21 Mr Armstrong had contact with the respondent’s Human Resource Department in Sydney who directed that assessments of
each employee should be undertaken based on predetermined selection criteria to decide which employees were to be made
redundant. Mr Armstrong stated that he liaised with the respondent’s Managers, Mr Keen and Mr McKay and all agreed that
the applicant should be made redundant in preference to Mr Glance. This decision was arrived at after excluding some of the
respondent’s existing supervisors who were in remote locations or in specific work areas which required particular skills
required by the respondent to service existing contracts. In addition to the applicant being made redundant another Supervisor,
Mr Collins was made redundant because he had only been with the respondent for a short time and was the least experienced
of all of the supervisors.

22 Mr Armstrong confirmed that there was no issue with the applicant’s performance. It was decided to keep Mr Glance on in
preference to the applicant because even though Mr Glance had only been with the respondent for approximately three months,
he was a good supervisor and Mr Armstrong believed that he would be able to contribute more to the respondent in the long
term than the applicant.

23 Mr Armstrong drew up the selection criteria document comparing the applicant with Mr Glance (Exhibit R3). Mr Armstrong
stated that the document did not constitute a performance rating. It was a comparison of the strength and weaknesses of both
Mr Glance and the applicant in relation to working on existing Telstra contracts and on future contracts which the respondent
may undertake. Mr Armstrong completed this comparison after having discussions with contractors who had worked with the
applicant and Mr Glance, and after discussions with Mr McKay and Mr Keen. At the end of the day Mr Glance was chosen in
preference to the applicant because even though he had a similar background to the applicant and had equivalent skills and
experience to the applicant, it was the view of the respondent that Mr Glance’s people management and communication skills
were better suited to the respondent’s present and future needs.

24 Mr Armstrong confirmed that the decision to choose the applicant to be made redundant was made quickly as there was no
longer a contract in relation to the Nava Project and there was therefore insufficient work for the existing number of
supervisors employed by the respondent.

25 Mr Armstrong stated at the meeting with the applicant on 31 January 2002 he told the applicant that there could be further job
opportunities down the track if the respondent gained more contracts.

26 Under cross examination Mr Armstrong could not confirm whether or not Mr Glance had completed his three months’
probation period. He stated that he had worked with Mr Glance on a daily basis whilst he had been employed by the
respondent and worked with him for between six to twelve months when they were both employed by Telstra. Mr Armstrong
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confirmed that he made the decision on 31 January 2002 to retain Mr Glance over the applicant prior to meeting with the
applicant. He also stated that on 30 January 2002 he informed the applicant by telephone that his position was being
restructured and that he did not mention to the applicant that he could possibly be terminated.

27 Mr Armstrong was asked why the applicant had no input into the document comparing him to Mr Glance (Exhibit R3). Mr
Armstrong stated that there was no specific process used in choosing the applicant but at the end of the day, it was up to
management to decide who was to be made redundant. Mr Armstrong stated that the comparison document prepared by him
(Exhibit R3) justified Mr Glance being retained.

28 Ms Lesley Jolly gave evidence. She is the respondent’s Executive Manager of Human Resources and is based in Sydney. Ms
Jolly liaised with the Perth office when the respondent was informed in January 2002 that it had lost the Nava Project contract
and Telstra contracts had been cut back. She was told by the respondent’s Perth office that as a result of these lost contracts a
decision had been made to make eight employees redundant. When asked for advice on the process for effecting these
redundancies she advised Mr Armstrong to review and take into account the relevant skill levels, experience and competencies
of the employees concerned and to make a decision based on this review and on the needs of the organisation.

29 Ms Jolly stated that the applicant should not have been reimbursed for a car allowance as part of the four weeks’ pay in lieu of
notice that he was paid on termination as the applicant was provided with a vehicle for work purposes only and not for private
purposes. Ms Jolly confirmed that the applicant had two contracts of employment whilst employed by the respondent. Exhibit
R2 is the initial contract that was signed by the applicant on 1 September 1999. That contract includes details of a car being
provided as part of the applicant’s contract of employment. Exhibit R4 is a copy of the contract agreed to by the applicant in
November 2001. There is no mention of a car being part of the applicant’s contract of employment in this document because it
was the respondent’s understanding that the applicant had a vehicle for work related purposes only and as the vehicle did not
form part of the applicant’s contract or salary package therefore no reference is made to a car being provided.

30 Under cross examination Ms Jolly confirmed that the respondent did not have any set processes for evaluating employees for
redundancy. When she gave advice to Mr Armstrong about the procedure to adopt to effect redundancies she told him to look
at technical and managerial skills, and people and communication skills. She stated that she spoke to Mr Armstrong over a
number of days about the process being adopted by Mr Armstrong prior to the applicant being terminated. At some stage
during this period Mr Armstrong sent Ms Jolly a copy of the criteria that he utilised to compare the applicant with Mr Glance
(Exhibit R3) but Ms Jolly could not recall if this was sent to her prior to or after the applicant was made redundant.

31 Mr Keen gave evidence. He is the respondent’s Operations Manager and is based in South Australia. He supervises managers
who have responsibilities for the respondent’s various teams of employees. He was the Project Manager covering Western
Australia and the Northern Territory for part of the time that the applicant worked with the respondent. He became familiar
with the applicant when the applicant became employed as the respondent’s Quality Assurance Supervisor. He also worked
with the applicant subsequent to coming to Western Australia in February 2001 to fill in for Mr McKay. Around that time the
applicant approached Mr Keen to negotiate a wage increase. He informed the applicant that he had to wait for his appraisal in
December 2001 before this issue could be addressed.

32 In relation to the Nava Project Mr Keen stated that the unexpected cancellation of this contract at the end of January 2002 had
an immediate impact on the respondent’s operations and the number of employees that it required.

33 Mr Keen confirmed that he had input into choosing which supervisors were to remain employed by the respondent and which
supervisors were to be made redundant. He stated that a decision was made to retain employees who could add value to the
Telstra contracts and in choosing these employees issues such as length of service and current location of employees was taken
into account. Mr Keen stated that Mr Glance had the right attributes to fulfil the respondent’s requirements. He also confirmed
that the applicant was equally as well qualified as the other supervisors who the respondent retained when the applicant was
made redundant. He stated that he understood that Mr Glance had completed his probationary period, he was a team player
with good communication skills and he also liaised well with contractors. He stated that he saw the skills comparison
documents relating to Mr Glance and the applicant (Exhibit R3) on the day prior to applicant’s redundancy being effected. He
stated that the comparisons detailed in this document were not the only criteria for choosing the applicant for redundancy. He
confirmed that Mr Armstrong consulted him about making the decision to choose the applicant to be made redundant. He
stated that Mr Glance worked in the office on a daily basis therefore the respondent was in a good position to judge his skills,
notwithstanding the fact that Mr Glance had only been with the respondent for a short time. He stated that in hindsight that
perhaps the process of effecting the applicant’s redundancy could have been better handled.
Submissions

34 The applicant maintains that even though it was necessary for redundancies to occur the applicant did not agree that he should
have been chosen for redundancy in preference to the other supervisors who were retained, specifically Mr Glance. The
applicant maintained the process for determining who should be chosen for redundancy lacked fairness as he had no input into
how this assessment was made nor was he made aware of the basis upon which this assessment occurred when he was
terminated. The applicant maintained that the decision making process leading to him being chosen was flawed and the
comparison document drawn up by the respondent (Exhibit R3) was inaccurate. The applicant was given no opportunity to
demonstrate his capacities given the nature of the process adopted by the respondent, nor was he given any opportunity to
canvass alternatives to termination. Further, the applicant was not working on the Nava Project when he was made redundant.

35 The respondent submits that the respondent has the right to decide which employees it retains in a redundancy situation and
which employees are to be made redundant. Given the nature of the work that the respondent undertook it was not unusual,
when a major contract such as the Nava Project was lost, for employees to be made redundant. In choosing the applicant the
respondent reviewed each supervisor’s technical skills and competencies and took into account their length of service and
communication skills. At the end of the day the applicant was not as good as Mr Glance in certain areas. After evaluating all of
the supervisors it was appropriate for the respondent to select the applicant for redundancy. Thus, it was appropriate to
terminate the applicant’s contract of employment in preference to that of another employee.
Findings and Conclusions
Credibility

36 In my view each witness gave their evidence honestly and to the best of their recollection. Thus I accept the evidence given by
each witness.

37 Redundancy is itself a sufficient reason for dismissal (Amalgamated Metal Workers and Shipwrights Union of Western
Australia and Or v Australian Shipbuilding Industries (WA) Pty Ltd (1987) 67 WAIG 733). Despite the requirement to accord
procedural fairness, not every denial of procedural fairness will entitle an employee to a remedy. No injustice will result if after
a review of all the circumstances of the termination it can be said that the employee could be justifiably dismissed (Shire of
Esperance v Mouritz (1991) 71 WAIG 891; Byrne v Australian Airlines Ltd (1995) 185 CLR 410 at 430 per Brennan CJ,
Dawson and Toohey JJ and at 466 per McHugh and Gummow JJ). If a decision is made to make an employee redundant based
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on the operational requirements of the company that can be a valid reason for the dismissal. In this case it is clear from the
evidence that as a result of the respondent losing the Nava Project contract it was appropriate that the respondent reduce the
number of supervisors it employed.

38 Having said that it is appropriate to consider any unfairness in relation to the process used in effecting a redundancy, as well as
all of the circumstances surrounding the termination of the employment having regard to s.26 of the Act. The question to be
determined by the Commission is whether the legal right of the respondent to dismiss the applicant has been exercised harshly
or oppressively against the employee so as to amount to an abuse of that right (Undercliffe Nursing Home v The Federated
Miscellaneous Workers’ Union of Australia, Hospital, Service and Miscellaneous, WA Branch (1985) 65 WAIG 385 at 386).

39 The provisions of Part 5 of the Minimum Conditions of Employment Act 1993 (“the MCE Act”) are implied into the
applicant’s contract of employment. A failure to comply with the mandatory requirements under s.41 of the MCE Act is a
factor to be taken into account in deciding whether a dismissal is unfair (Gilmore v Cecil Bros and Ors (1996) 76 WAIG 4434,
per the President at 4445). See also WA Access Pty Ltd v Vaughan (2000) 81 WAIG 373 at 378 and cases cited therein).

40 Section 41 of the MCE Act provides
“41. Employee to be informed

(1) Where an employer has decided to — 
(a) take action that is likely to have a significant effect on an employee; or
(b) make an employee redundant,
the employee is entitled to be informed by the employer, as soon as reasonably practicable after the
decision has been made, of the action or the redundancy, as the case may be, and discuss with the
employer the matters mentioned in subsection (2).

(2) The matters to be discussed are — 
(a) the likely effects of the action or the redundancy in respect of the employee; and
(b) measures that may be taken by the employee or the employer to avoid or minimize a

significant effect,
as the case requires.”

41 Section 43 of the MCE Act provides
“43. Paid leave for job interviews, entitlement to (sic)

(1) An employee, other than a seasonal worker who has been informed that he or she has been, or will be,
made redundant is entitled to paid leave of up to 8 hours for the purpose of being interviewed for
further employment.

(2) The 8 hours need not be consecutive.
(3) An employee who claims to be entitled to paid leave under subsection (1) is to provide to the

employer evidence that would satisfy a reasonable person of the entitlement.
(4) Payment for leave under subsection (1) is to be made in accordance with section 18.

[Section 43 amended by No. 20 of 2002 s. 175.]”
42 In light of all of the evidence and based on the relevant authorities I make the following findings.
43 Section 41 provides that where an employer has decided to make an employee redundant the employee is entitled to be

informed by the employer as soon as is reasonably practicable after the decision has been made of the redundancy and
discussions are to be held with the employee about the likely effects of the redundancy and measures that may be taken to
avoid or minimise its effect. In this case these requirements were not met. Even though the applicant was notified soon after
the decision was made to effect his redundancy, it is clear on the evidence that the respondent did not discuss the effect of the
redundancy on the applicant and alternatives to redundancy were not canvassed with the applicant after the decision was made
by the respondent to make him redundant. For this reason, in my view, I consider that to the extent the applicant was not
consulted in relation to his dismissal, his termination was unfair. It is also clear on the evidence that s.43 of the MCE Act was
not complied with as the applicant was not given the opportunity to avail himself of paid leave to attend job interviews given
that he was required to leave the respondent’s premises immediately after being made redundant.

44 I am also of the view that the process adopted by the respondent to compare its supervisors, prior to reaching a decision on
who was to be made redundant, was unfair and that the applicant was denied procedural fairness in relation to this process. It
was clear on the evidence that the applicant was unaware that he was being evaluated by the respondent and he was given no
opportunity to be involved in his assessment. I accept the applicant’ evidence that no formal appraisal had been undertaken of
his performance for some years. It is my view that the respondent should have adopted a transparent process of assessing its
employees, and the supervisors concerned should have had input into this process. In adopting the process of selection in the
way it did the respondent denied the applicant natural justice. He was not given the opportunity to comment on the assessment
upon which the applicant’s future would be decided and the applicant was given no opportunity to demonstrate why he should
not be chosen for redundancy.

45 The applicant was terminated whilst he was on annual leave. This issue was considered in a decision of the Industrial Appeal
Court in McSharer v Hospital Employees’ Industrial Union of Workers, WA (1974) 54 WAIG 1545 in which Burt CJ at
1546 held that—

“… the effect of the annual leave provisions in operation is that the contract of service continues throughout the period of
five weeks, this being a notion conveyed by the word “leave” and by the expression “on full pay”. This is something to
which in the terms of the clause the worker is entitled. The right to terminate the employment on one week’s notice
should be read subject to Clause 9(1)(b) and to the entitlement which that clause when it operates creates, and hence in
my opinion it should be held that an employer cannot give notice which in its terms would terminate the employment
within the period of annual leave.”

46 This issue was considered further by the Industrial Appeal Court, in Amalgamated Metal Workers and Shipwrights Union of
Western Australia v. Multicon Engineering (WA) Pty Ltd (1980) 60 WAIG 1055. In that case the employee had been employed
at the time of termination for a period exceeding 12 months. He went on annual based on predetermined selection criteria leave
which was to cease on 18 May 1979. During his leave on 9 May 1979, the respondent gave notice purporting to terminate the
employee’s employment on the last day of his annual leave. The question in that case was whether the notice was valid for its
express purpose.
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47 Wallace J approved of the decisions referred to above and at page 1056 he disagreed with a contrary decision of Ludeke J in
the Australian Institute of Marine and Power Engineers v Australian Coastal Shipping Commission 32 AILR 670 and
observed—

“It is well settled that annual leave constitutes a contractual right arising out of an employee’s service and is there, inter
alia, to contribute to his well-being and efficiency as an employee. The award does not provide a right in the employer to
interfere therewith. The giving of notice of termination of employment is an interference with the benefit that the leave
provision provides. In my view one should not construe the award so as to take away from the employee any part of the
leave provision therein contained.”

Accordingly he came to the view that a notice of termination during a period of annual leave was ineffective and invalid.
48 It is my view the applicant was treated unfairly given the way in which he was terminated. Termination of employment whilst

an employee is on annual leave is an element to be taken into account when considering the fairness or otherwise of a
termination. In this case I find that it was inappropriate for the respondent to terminate the applicant’s contract of employment
whilst he was on annual leave. Not only was the applicant absent from work when the respondent decided who was to be made
redundant, the applicant should have been able to complete his annual leave prior to being terminated.

49 Further, the circumstance of the applicant’s termination was sudden and unexpected. The applicant had no idea that he was to
be terminated prior to taking annual leave and only the day before the applicant was terminated Mr Armstrong canvassed the
possibility of the applicant taking on another role with the respondent and no mention was made of his impending termination.

50 It is well established that it is encumbent on the applicant to establish that someone else should have been made redundant
instead of him to demonstrate that a termination was unfair (see Gromark Packaging v The Federated Miscellaneous Workers
Union of Australia, WA Branch (1992) 73 WAIG 220). Even though I have concerns about the lack of opportunity that the
applicant had to have input into the assessment of his skills and abilities, the respondent did undertake a review of supervisors
in its employ and decided that Mr Glance better fitted the respondent’s current and future operations. It is not for the
Commission to conduct the affairs of an employer. The commission will only interfere where it is demonstrated that it would
be unfair not to do so (see: Amalgamated Metal Workers and Shipwrights Union of Western Australian v Robe River Iron
Associates (1989) 69 WAIG 985). It has not been demonstrated to me that even if the applicant had the opportunity to be
consulted about his assessment in comparison to Mr Glance, whether a different outcome would have eventuated. Mr
Armstrong and Mr Keen had worked with both the applicant and Mr Glance, and contractors dealing with both employees
were consulted prior to a decision being made to choose the applicant for termination in preference to Mr Glance. Further, the
applicant did not demonstrate that overall, his skills, qualifications and experience compared to Mr Glance’s qualifications and
experience were such as to warrant the respondent retaining the applicant in preference to that of Mr Glance. Even though the
applicant had much greater service with the respondent than Mr Glance, this was only one of the factors that the respondent
took into account when choosing the applicant in preference to Mr Glance. It was open for the respondent to choose to retain
Mr Glance in preference to the applicant. Thus, the applicant has not demonstrated that Mr Glance should have been made
redundant instead of him.
Compensation

51 Having found that the applicant’s termination was unfair on a number of grounds it is necessary to consider an appropriate
remedy. Reinstatement is not appropriate as the applicant’s position no longer exists and even if a fair process had been
adopted by the respondent, the applicant would in all probability have still been made redundant.

52 I find that if a fairer and more consultative process had been followed, the applicant’s termination would have occurred some
time later than it did. Further, some time would have been necessary for the requirements of the MCE Act to take place. In my
view the applicant should be compensated for a period of four weeks’ pay to cover this loss. This is in addition to payment for
notice and a redundancy payment already paid to the applicant. I determine this amount to be $5,955.80 (4 x $1,488.95). I have
included a car allowance in the applicant’s weekly rate of pay. I accept the applicant’s evidence that he had private use of the
vehicle provided to him by the respondent. In my view, apart from the uncorroborated assertions of Ms Jolly, the respondent
did not demonstrate that the applicant did not have private use of the vehicle provided to him by the respondent.

53 I have formed the view that the applicant should be compensated for injury. Even though there is some measure of distress in
every termination I find that in this case, given the manner in which the applicant’s termination was effected, it is fair that the
applicant be paid an additional one week’s pay for injury. The applicant was terminated whilst on annual leave. His
termination was sudden and unexpected and with no notice. The applicant was not even advised that his position was
redundant as late as the day prior to his termination when he was telephoned by Mr Armstrong to discuss his ongoing role with
the respondent. In my view this is an inappropriate and callous way to terminate an employee, thus the applicant should be
compensated.

54 An Order will now issue.

_________

2003 WAIRC 08154
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES DEAN STEWART MORRIS, APPLICANT
v.
ABB AUSTRALIA PTY LTD, RESPONDENT

CORAM COMMISSIONER J L HARRISON
DATE OF ORDER WEDNESDAY 16 APRIL 2003
FILE NO/S. APPLICATION 276 OF 2002
CITATION NO. 2003 WAIRC 08154
_________________________________________________________________________________________________________

Result Application alleging unfair dismissal upheld and order issued for compensation in lieu of
reinstatement.

_________________________________________________________________________________________________________
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Order
HAVING HEARD Mr P Kelly (as agent) on behalf of the applicant and Ms J Auerbach (as agent) on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby—

1 DECLARES THAT the dismissal of Dean Stewart Morris by the respondent was unfair and that reinstatement
is impracticable.

2 ORDERS the respondent to pay Dean Stewart Morris compensation in the sum of $7,444.75 gross within 7 days
of the date of this order.

(Sgd.) J. L. HARRISON,
[L.S.] Commissioner.

____________________

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
INDUSTRIAL RELATIONS ACT, 1979

Rebecca Aimee Napoli
- and -

Kamel Lebeidi t/a Sugar Gum Restaurant
No. 1778 of 1998

COMMISSIONER A.R. BEECH
8 February 1999

Reasons for Decision
The application before the Commission by Rebecca Napoli claims that she was unfairly dismissed by Mr Lebeidi. When the matter
came on for hearing before the Commission, the Commission formed the opinion that no agreement between the parties was likely.
The respondent, Mr Lebeidi, sought an adjournment of the hearing in order for him to better present his case by calling witnesses or
presenting documentary materials such as a till tape. The application for an adjournment was opposed by the applicant. The
Commission refused Mr Lebeidi’s request for an adjournment. The reasons for doing so are that the parties had been informed in
October 1998 of the hearing of this matter on 8 January. The Commission formed the view that Mr Lebeidi had had ample notice to
prepare himself for the hearing of the application. Further, the Commission formed the view that the evidence to be given by
persons whom Mr Lebeidi foreshadowed he might call as witnesses would be on points that were not relevant to the issues before
the Commission. The Commission reached a similar conclusion regarding any documentary material mentioned by Mr Lebeidi.
The applicant herself gave evidence, as did her mother who was a party to a discussion with Mr Lebeidi. Mr Lebeidi himself gave
evidence. Although Mr Lebeidi did not file a Notice of Answer and Counterproposal, as was required by the Commission’s
regulations if he opposed the claim, it became apparent that his defence to the claim fell into two parts. In the first place, he states
that he did not dismiss the applicant. In the second place, he states that even if he did dismiss the applicant, she was a casual
employee, she was not doing the cleaning work requested of her and she was effectively ignoring him. She had queried her wage
rate with him and he was aware of a rumour that the applicant was looking for work elsewhere.
Mr Lebeidi became the owner of the Sugar Gum Restaurant in August 1998. The applicant, who was aged 21, was at that time
employed at the restaurant and had been since August 1995. Her hours of work at the time Mr Lebeidi purchased the restaurant
were 11.30am to 2.30pm, and 6.30pm until the last person had left. Her employment at the restaurant was terminated by the
outgoing owner and she was employed by Mr Lebeidi. At a meeting on 18 August between the two, Mr Lebeidi requested that she
work the same hours. He offered a wage rate of $12.50 per hour. The applicant said that she would be prepared to accept $12.00 per
hour given that Mr Lebeidi had only just taken over the restaurant. Mr Lebeidi accepted the $12.00 per hour and stated that the
applicant would be employed as a casual. This was accepted by the applicant.
At the end of the first week Mr Lebeidi paid the applicant the sum of $350.00 nett. The applicant had expected a higher payment
given the hours she had worked. In the second week she worked the same hours. She asked Mr Lebeidi to meet with her regarding
her wages. She attended that meeting with her mother, who also gave evidence in these proceedings. The meeting took place on a
Saturday at approximately 2.30pm. The applicant’s evidence of this conversation is that she referred to their agreement that her rate
of pay be $12.00 per hour but the payment just made to her did not work out to $12.00 per hour. She says that Mr Lebeidi became
really angry and “just went wild, he spoke so fast that I could not hear what he said”. Mr Lebeidi raised with her his belief that she
was not cleaning the restaurant properly. She says the conversation ended by Mr Lebeidi saying that “after tonight I don’t want to
see you again”. As she left, he asked her for her key to the building. The applicant returned at 6.30pm in order to commence her
usual Saturday night shift. She says that Mr Lebeidi asked her what she was doing here and asked her to step outside. Once they
were outside, he said to her that he didn’t want her there, to get off his property and that he would pay her tomorrow, give her an
employment form and get her tax file number. During this, Mr Lebeidi’s manner was angry and quite threatening. At that stage, the
applicant believed she had been dismissed.
Mr Lebeidi’s evidence of that conversation is somewhat different. He agrees that the applicant raised the wage rate with him but his
evidence is that he replied that he did not know the precise calculation of her wage. This would be something that would be sorted
out in the time ahead, after he had settled in. According to Mr Lebeidi, the applicant’s mother then entered the conversation and
pointed her finger at him and that made him react. Mr Lebeidi described her as being “really ferocious about defending her
daughter” and he did not accept anyone pointing a finger at him and he stated “take your daughter and go”. At that, Ms Napoli and
her mother left. When subsequently they returned, he gave the applicant a form to fill in and asked her to go away and fill in the
form because he did not have the time then. When they returned with the form, however, he was very busy. He states that they
stood at the till with the impression that they were not going to leave until he paid the money, which again upset him and he told
them to leave or he would call the police. They then left the restaurant. Mr Lebeidi states that he waited for the applicant the
following day, the Sunday, but she did not attend the restaurant and he did not hear from her again at that time.
The evidence of the applicant’s mother is that she had attended the meeting with her daughter regarding the amount of pay she had
received for the previous week because her daughter had not wanted to be there on her own. When the applicant queried the rate of
wage she had been paid Mr Lebeidi had responded that he had not been in the industry very long. The applicant’s mother pointed
out that they had been in the hospitality industry a while and Mr Lebeidi pointedly asked her whether she had been in the meeting
where her daughter’s rate had been agreed, and upon her confirming that she wasn’t, Mr Lebeidi then ignored her. Mr Lebeidi said
to the applicant that she was to return that night, collect her pay and that he did not want to see her again. When she returned the
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next day with her daughter to return an employment declaration form and tax file number she heard Mr Lebeidi say to the applicant
that she was to go away and that he would call the police and have her arrested for trespassing if she did not leave the property. The
applicant’s mother denied pointing her finger at Mr Lebeidi when she was informing him that she knew how much her daughter
was entitled to as a casual employee.

Conclusions
The first issue which requires determination is whether or not there was a dismissal at all. It is apparent from the nature of Mr
Lebeidi’s defence to the claim that he believes there was no dismissal. He states that his use of the words “I don’t want to see you
again” does not mean that he had dismissed the applicant. Rather, he just needed “a breathing space”. She would be able to be re-
employed when he next needed her. On the evidence given on this matter, the Commission cannot agree with Mr Lebeidi on this
point. The evidence is that when, approximately two weeks earlier, Mr Lebeidi had agreed to employ the applicant, it was on the
basis that she would work the same hours that she had worked with the previous owners. Although Mr Lebeidi’s evidence is that he
might well review the situation in the future when he had spent a bit more time in the restaurant, there is nothing in his evidence to
suggest that his decision that he “did not want to see her again” was as a result of a review of future staffing needs. It is also most
significant that Mr Lebeidi stated that he had told the applicant that he did not want to see her any more when he was somewhat
angry as a result of the applicant’s mother’s action in pointing her finger at him. If that is so, and it is only Mr Lebeidi’s own
evidence which has it so, the decision that he did not want to see the applicant again occurred in the context of an incident having
occurred rather than as a result of a review of future staffing needs. The later threat to call the police to have them removed is far
more consistent with a permanent end to the employment relationship than it is with an employee not really being wanted for the
next, or the next succeeding, shift. The reference to the police is far more likely an indicator of a complete breakdown in the
relationship as far as Mr Lebeidi is concerned.
Further, according to the arrangement with the applicant, she was to work from 6.30pm that Saturday night. Although Mr Lebeidi
had said to her that he didn’t want to see her again, she nevertheless turned up to work at that time, and was sent away. Mr
Lebeidi’s evidence is that she was paid for that shift. Mr Lebeidi’s evidence is that he sent her away because there were not enough
customers in the restaurant to require her services. However, it is curious that she was sent home with pay. It would be more
understandable that she was sent home if it meant that Mr Lebeidi did not need to pay her for the shift. If the applicant’s wages
were being paid for that shift, then she may as well be usefully employed in doing other work even if there were not enough
customers in the restaurant to serve at tables. The fact that he sent her home is far more consistent with the conclusion that Mr
Lebeidi did not want the applicant at the restaurant at all because he had dismissed her.
Furthermore, on the evidence, Mr Lebeidi had advised her to collect her wages. The Commission has little doubt that if there was to
be a continuing employment relationship between Mr Lebeidi and the applicant, that the applicant would have been paid in the
ordinary course of events and it would not have been necessary to tell her to collect her wages.
Finally, Mr Lebeidi required the applicant to return her keys, which included the key to the flat above the restaurant in which he
now lived. While it may well be that Mr Lebeidi was not comfortable with an employee having a key to his flat, the applicant had
possessed the key to the flat for the previous two weeks because it was part of her keys from the previous years she had worked
there. The demand for the return of the keys at that point in time is far more consistent with a dismissal.
For those reasons, the Commission concludes that Mr Lebeidi dismissed the applicant.

Casual employment
Was the applicant employed as a casual? It is certainly agreed between the applicant and Mr Lebeidi that, as part of the agreement
that the applicant would be paid at the rate of $12.00 per hour, she would be a casual employee. The Commission is prepared to
accept Ms Williams’ submission that, truly understood, the parties may really have meant that the applicant was to be part-time
rather than casual. But, even looking at it favourably from Mr Lebeidi’s point of view and assuming that the applicant was a casual
employee, she was nevertheless dismissed. It is certainly not the case that a casual cannot be dismissed. On the evidence, the
applicant was due to work that evening. She attended for work and was told she was no longer required and was not to attend the
restaurant. The evidence of the conversation involving the applicant, her mother and Mr Lebeidi earlier that day does not lead to the
conclusion that this is a situation where a casual employee is told at the end of the work for which she had been contracted to
perform, that there was no further work available for the employee.  Accordingly, even if the applicant was a casual, she was
nevertheless dismissed.

Was the dismissal unfair?
There can be little doubt that the dismissal was indeed unfair. On the evidence, the primary reason for the applicant’s dismissal was
that she queried her wages and Mr Lebeidi objected to that. The applicant’s evidence is that Mr Lebeidi became upset and the
Commission accepts that he did. It was the applicant querying her wages, and perhaps Mr Lebeidi’s reaction to the applicant’s
mother at that meeting, which led to the dismissal. Two things are quite apparent. The first is that it is unthinkable that an employee
can be dismissed for querying whether he or she has been paid correctly. An employee works for wages. It is the primary,
sometimes the only, reason why people work. In this case also, the query was not without substance. It is certainly not clear what
the applicant was entitled to receive compared to what she did receive, but on Mr Lebeidi’s own evidence, he merely paid her what
he had in his pocket at that moment. On that basis, there is little wonder that the applicant was uncertain why she had not been paid
at the rate that had been agreed between her and Mr Lebeidi.
The second thing is that it is also unfair for the applicant to have been dismissed because of Mr Lebeidi’s reaction to her mother. It
is Mr Lebeidi’s own evidence that he reacted to the applicant’s mother. The Commission is unable to conclude on the evidence that
the applicant’s mother behaved at all improperly at the meeting, but even if the Commission accepts Mr Lebeidi’s evidence, and it
does not, that evidence does not justify the dismissal which occurred.
Although Mr Lebeidi states that there were two other reasons why, if there was a dismissal, it occurred, those two other reasons are
not of themselves justification for the dismissal. The first of those reasons was that Mr Lebeidi said he had heard a rumour that the
applicant was considering finding alternative employment. Even if the rumour was true, there was nothing in the agreement
between Mr Lebeidi and the applicant regarding her employment where she guaranteed she that she would work there for a fixed
period of time. There was no restriction on the applicant in looking for alternative employment. Significantly, however, even if the
Commission accepts Mr Lebeidi’s evidence of the rumour, he did not at any stage check with the applicant whether the rumour had
any substance. An employer cannot fairly dismiss an employee on the basis of a rumour.
The second of those reasons is Mr Lebeidi’s assertion that the applicant had not been performing cleaning duties to Mr Lebeidi’s
satisfaction, or that she had not been listening to what he was saying and even ignoring him when he spoke to her. Even if the
Commission was to accept Mr Lebeidi’s assertion, an employee should be warned his or her employment is in jeopardy unless there
is an improvement in the work performance. The applicant certainly was not warned. Accordingly, Mr Lebeidi’s dismissal of the
applicant because of a rumour, or for not performing cleaning duties satsifactorily, or for ignoring him or not listening to what he
was saying, is also unfair.
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Reinstatement
Following a finding of unfair dismissal, the Commission is obliged to consider whether the dismissed employee is to be reinstated.
In this case, there is little difficulty in concluding that it would be impracticable to restore the employment relationship. Apart from
the fact that the applicant has found alternative employment and is not seeking reinstatement, Mr Lebeidi’s actions subsequent to
the dismissal are sufficiently worrying to permit no other conclusion other than that reinstatement is impracticable. These actions
are referred to subsequently.
Compensation
If reinstatement is impracticable, the Commission is obliged to order the employer to pay “compensation to the applicant for loss or
injury caused by the dismissal”. The applicant prepared a schedule which sets out the basis of the compensation she claims. The
schedule refers to the wages lost by her from the date of her dismissal to the date she found her new job; the wages lost by her from
that date forward to the day her case was heard by the Commission because she is now working less hours and her new wage is less
than the wage she would have earned with Mr Lebeidi; and finally that same loss for an estimated 6 months further, that being her
estimation of the time it would take for her to be employed for the same hours that she had agreed with Mr Lebeidi. The applicant
also seeks to be compensated for the injury suffered by her arising from Mr Lebeidi’s two threatening telephone calls and a visit he
made to her new workplace.
A number of factors need to be considered in estimating the loss caused by the dismissal. Among those considerations is whether the
applicant would have remained in her employment with Mr Lebeidi for the period of time claimed in her loss. This is a factor here
because although the applicant had been at the restaurant for 2½ years she had only been employed by Mr Lebeidi for approximately
two weeks. Her length of service with the previous owners, while being to her credit, is not relevant to this situation. Mr Lebeidi is in
the restaurant all of the time and whether the employment relationship between him and the applicant would have continued is open to
question. While Mr Lebeidi did not employ the applicant for a probationary period, there is nevertheless some evidence against the
conclusion that the applicant would have remained at the restaurant. Mr Lebeidi employed the applicant as a casual employee as
distinct from the full-time employee she had been previously. Even allowing for some confusion about whether “casual” really meant
“part-time” the fact remains that the applicant was no longer full-time. Mr Lebeidi’s evidence, which the Commission accepts, is that
he had only just taken over the restaurant and needed to establish how he wanted to run it. That sounds quite believable. Indeed, the
applicant offered to be paid at the lower rate of $12.00 per hour in consideration of that very issue. The Commission accepts that the
applicant may have wished to stay with Mr Lebeidi for a further 12 months, but I also have a doubt that her employment would have
continued as she had hoped. Mr Lebeidi has hardly handled his employment relationship with the applicant in an entirely
professional way in the short time it existed. This is indicated at least by his method of paying wages. It is quite unprofessional for
an employer merely to pay an employee the money the employer has in his or her pocket at the time. The law requires an employer
to pay the wages that are due according to the terms of the award or the contract between the parties. It needs to be done properly
and accurately. This certainly was not done. There is some evidence that the applicant was not entirely comfortable with Mr Lebeidi
as an employer even before the dismissal. Her mother’s evidence is that the applicant did not wish to speak to Mr Lebeidi on her own
about the wages issue. Given Mr Lebeidi’s reaction, including his criticism of her cleaning work and of her attitude, she may well have
had good reason not to be entirely comfortable. That reason would have been amply born out by Mr Lebeidi’s subsequent conduct. On
balance, I am not prepared to find that the applicant’s loss caused by the dismissal extended for the period claimed. The evidence does
not permit a precise calculation of the length of time the applicant was likely to have remained in Mr Lebeidi’s employment. She liked
working at the restaurant, as her length of time there shows. It may not be unreasonable to allow Mr Lebeidi a period of three months to
have decided how the restaurant would be run. That may be a reasonable time for the applicant to have stayed in her employment. On
the balance of probabilities, the Commission finds that that the applicant’s employment was unlikely to have continued beyond three
months.
Loss
The loss to the applicant for that three month period falls into two parts. The first part is the period of three weeks during which she
received no income until she found alternative employment. It is very much to her credit that she found alternative employment in
so short a time. It is entirely appropriate that Mr Lebeidi should compensate the applicant for the wages she would have earned,
during that period of time, had she not been unfairly dismissed. That is an amount of $1,368.00. The second part is that the
applicant should be compensated for her ongoing loss of income after that three weeks until the end of the three month period
which resulted from the lesser wage of her new job. That is a period of 9 weeks. The figure given in the schedule for that loss is for
a period of 15 weeks and the Commission will award nine-fifteenths of that sum which is $1,534.68.
Injury
The applicant claims that she should be compensated for the hurt, humiliation, distress and fear arising from Mr Lebeidi’s
threatening and intimidating conduct when he twice telephoned her and also when he visited her new workplace looking for her.
In relation to the first of the telephone calls, the applicant’s evidence is that after Mr Lebeidi had been served with the claim of
unfair dismissal, he rang her. He called her as “a lying bitch”, said “I’ll f… kill you” and “if you take me for unfair dismissal then
you’re dead”. For his part, Mr Lebeidi freely admits that he abused the applicant for taking a claim to the Commission although he
was uncertain in his recollection of the words he used. He did not admit to threatening to kill the applicant. On balance, the
Commission tends to prefer the evidence of the applicant. She sought and was granted a restraining order against Mr Lebeidi. The
restraining order was put in evidence before the Commission. The fact of the restraining order suggests that Mr Lebeidi was
threatening in his behaviour towards the applicant.
The second telephone call occurred after the Notice of Hearing had been sent to the parties. On 28 October, Mr Lebeidi spoke to the
applicant on the telephone and, on the applicant’s evidence, again abused her and threatened the life of not just the applicant but
also the applicant’s family. The applicant reported the call to the police.
Furthermore, the Commission accepts that Mr Lebeidi visited the applicant’s new place of work on 21 October asking for her.
Although she had not been present at the time, her new employer rang her to ask whether she was all right. The news of Mr
Lebeidi’s visit to her new workplace caused the applicant to break down. The Commission accepts the evidence that the applicant
suffered great distress from Mr Lebeidi’s actions. She had to seek advice from the police. The police patrolled her street twice a day
for 6 weeks. She was advised to vary the vehicle she drove and the route she drove to her new employment or to go shopping. She
broke down with the stress. She felt under threat even at her new place of employment.
An immediate issue arises whether those actions on Mr Lebeidi’s part constitute “injury caused by the dismissal” as that is referred to
in s.23A of the Act. Mr Lebeidi’s actions occurred after the dismissal. The dismissal was on 29 August. The application was served
on Mr Lebeidi on 25 September. His actions therefore did not occur until at least one month after the dismissal. The distress felt by
the applicant was not an injury caused by the dismissal. Rather, it followed her exercising her legal right under the Industrial
Relations Act, 1979, to challenge the fairness of her dismissal. Mr Lebeidi’s intimidating and threatening conduct is not, of itself, a
matter within the jurisdiction of the Commission to remedy. The Commission is not a court of law. However the evidence before
the Commission is such that it is appropriate that the Registrar be directed to draw the transcript of the proceedings to the attention
of the Director of Public Prosecutions.
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Conclusion
Accordingly, the compensation to be ordered is—

1. $1,368.00
2.     $1,534.68

$2,902.68
An order will therefore issue declaring that Mr Lebeidi unfairly dismissed the applicant and ordering that Mr Lebeidi forthwith pay
to the applicant the sum of $2,902.68.
A minute of that order now issues.
Appearances—

Ms K. Williams (of Counsel) on behalf of the applicant.
Mr K. Lebeidi on his own behalf.

_________

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
INDUSTRIAL RELATIONS ACT, 1979

Rebecca Aimee Napoli
- and—

Kamel Lebeidi t/a Sugar Gum Restaurant
(No. 1778 of 1998)
15 February1999

Order
HAVING heard Ms K Williams (of Counsel) on behalf of the applicant and the respondent on his own behalf the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby—

(a) DECLARES that the Rebecca Aimee Napoli was unfairly dismissed by Kamel Lebeidi t/a Sugar Gum Restaurant.
(b) ORDERS that Kamel Lebeidi t/a Sugar Gum Restaurant forthwith pay Rebecca Aimee Napoli the sum of

$2,902.68.
(Sgd.) A. R. BEECH,

[L.S.] Commissioner.

____________________

2003 WAIRC 08192
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES JULIE SARAH PALMER, APPLICANT
v.
DOMENICK PALUMBO, RESPONDENT

CORAM COMMISSIONER S J KENNER
DATE TUESDAY, 1 APRIL 2003
FILE NO. APPLICATION 26 OF 2003
CITATION NO. 2003 WAIRC 08192
_________________________________________________________________________________________________________

Result Application dismissed
Representation
Applicant Ms J Palmer on her own behalf
Respondent Mr D Crowe of counsel
_________________________________________________________________________________________________________

Reasons for Decision
(Ex tempore)

1. The applicant in this matter seeks the exercise of the Commission’s discretion to extend time pursuant to s 29(3) of the
Industrial Relations Act 1979 (“the Act”). It is the case that the notice of application was filed with in Registry of the
Commission on 8 January 2003 or thereabouts. It is also common ground that the applicant’s employment was terminated
by reason of redundancy on 22 November 2002.

2. The Commission has had regard to the submissions of the parties and refers to the relevant principles dealt with by the
Commission as presently constituted in Azzalini v Perth Inflight Catering (2002) 82 WAIG 2992, and in particular the
relevant passages set out at para 28 of that judgment as to the relevant factors to be taken into account.

3. At para 28 I simply quote as follows, particularly for the benefit of the applicant who may, and probably has not got a
copy of the Commission’s decision in Azzalini in front of her. The Commission said as follows—
“Having regard to the principles referred to in these cases, and considering the nature of ss 29(1)(b)(i) and 23A of the Act
in my opinion, for the purposes of s 29(3) of the Act as it now is, consideration by the Commission of whether it ought
extend time for the purposes of this subsection should include the following—

(a) Prima facie, time limits imposed by the Act are to be complied with and it is for an applicant to
establish the circumstances such that the discretion to extend time should be exercised in his or her
favour;
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(b) An extension of time is not automatic and the discretion residing with the Commission to extend time is
for the purpose of enabling the Commission to do justice between the parties;

(c) It is for an applicant to demonstrate that strict compliance with s 29(2) of the Act will work an injustice
and be unfair in all of the circumstances;

(d) Considerations relevant to whether it would be unfair to not extend time include—
(i) the length of any delay;
(ii) the explanation for the delay;
(iii) steps taken if any, by the applicant to evidence non-acceptance of the termination of

employment and that it would be contested;
(iv) the merits of the substantive application in the sense that there is a sufficiently arguable

case; and
(e) Whether there would be any prejudice to the respondent in granting the application to extend time

although the absence of prejudice to the respondent, without more, is not a sufficient basis of itself, to
grant an application for an extension of time.

4. I adopt and apply those principles for the purposes of this matter.
5. I have considered the submissions of the parties. The length of the delay in the present application is substantial. It is not

merely a day or two, or even a week.
6. It appears to be common ground that the delay is in the order of six weeks or thereabouts. The applicant, to her

considerable credit, advised the Commission in her submissions that she was aware of the 28 day time limit at the time
that she contemplated taking these proceedings, but submitted that some personal factors and some health factors were
relevant to the delay that took place.

7. It is also the case that on what is before the Commission presently that apart from some indication it appears from the
applicant that she would contest the employer’s decision, at least from the date of the termination of the employment to
the time the proceedings were commenced, no further steps were taken by the applicant to put the respondent on notice
that the dismissal was being contested.

8. Next I consider the question of the merits. It would appear from what is presently before the Commission, which is
relatively scant, that the applicant’s case is not a particularly strong one.

9. Finally it seems to me in the circumstances that given the position that the respondent appears to have found itself in
about November 2002 there may be, and I put it no higher than that, there may be some prejudice occasioned upon it
apart from the usual prejudice of simply having to defend proceedings if an application for an extension of time is
granted.

10. Having regard to all of the circumstances, and whilst the Commission acknowledges the submissions of the applicant as
to difficulties she experienced it seems shortly after the termination of the employment, I am not persuaded that I ought
exercise my discretion to receive the application out of time in the present circumstances and the application is dismissed
for want of jurisdiction.

_________

2003 WAIRC 08048
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES JULIE SARAH PALMER, APPLICANT
v.
DOMENICK PALUMBO, RESPONDENT

CORAM COMMISSIONER S J KENNER
DATE TUESDAY, 1 APRIL 2003
FILE NO. APPLICATION 26 OF 2003
CITATION NO. 2003 WAIRC 08048
_________________________________________________________________________________________________________

Result Application dismissed for want of jurisdiction
Representation
Applicant Ms J Palmer on her own behalf
Respondent Mr D Crowe of counsel
_________________________________________________________________________________________________________

Order
HAVING heard Ms J Palmer on her own behalf and Mr D Crowe of counsel on behalf of the respondent the Commission, pursuant
to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders—

THAT the application be and is hereby dismissed for want of jurisdiction.
(Sgd.) S. J. KENNER,

[L.S.] Commissioner.

____________________
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2003 WAIRC 08211
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES LESLEY IRENE PEARCE, APPLICANT
v.
TOMLINSON LTD, RESPONDENT

CORAM COMMISSIONER S J KENNER
DATE FRIDAY, 11 APRIL 2003
FILE NO. APPLICATION 90 OF 2003
CITATION NO. 2003 WAIRC 08211
_________________________________________________________________________________________________________

Result Extension of time granted
Representation
Applicant Mr K Trainer as agent
Respondent Ms L Gibbs of counsel
_________________________________________________________________________________________________________

Reasons for Decision
(Ex tempore)

1. The present application is brought by Lesley Irene Pearce against what is described as Tomlinson Ltd although I note, at
least for the record, it would appear that in the event that the Commission grants an extension of time there might well be
an application to amend the name of the respondent.

2. The application before the Commission by the applicant alleges that she was unfairly dismissed by the employer on or
about 16 December 2002. The particulars of claim seek reinstatement, or in the alternative, compensation equivalent to
six months salary, although from the proceedings this morning the applicant’s agent informs the Commission that the
applicant no longer seeks reinstatement, simply compensation under the legislation.

3. These proceedings were listed at the Commission’s own motion by reason of the fact that the application as filed by the
applicant on 24 January 2003 was some 11 days out of time, and accordingly, pursuant to ss 29(2) and (3) of the
Industrial Relations Act 1979 (“the Act”) the onus is on the applicant to persuade the Commission that it ought receive
the application out of the time limitation imposed by the statute.

4. The Commission as presently constituted in the matter of Azzalini v Perth Inflight Catering Services (2002) 82 WAIG
2992, a decision dated 16 October 2002, set out what, in its view, are the relevant principles to apply in relation to
applications of the present kind, in particular at para 28. I adopt and apply those principles for the purposes of these
proceedings without further setting them out.

5. The position of the applicant in this matter is simply this. Firstly, in relation to the length of delay issue, the delay, in my
opinion, is not inordinate being 11 days, although by the same measure, it is not merely a day or two. Secondly, in
relation to the explanation for the delay, the applicant gave evidence that she, very shortly after the date of termination of
her employment on 16 December 2002, spoke to a government department, the identity of which was not actually
particularly clear on the evidence, as to her rights. She informed the Commission in evidence that she thereafter was told
that she should commence an application in the Equal Opportunity Commission which she subsequently did, it seems on
the evidence, very promptly.

6. There is also evidence that in subsequent discussions between the applicant and a person at the Equal Opportunity
Commission on a date which was not entirely clear on the evidence, that there was some suggestion that the applicant
could also commence proceedings in this Commission.

7. Later in January 2003, it seems, on or about the seventeenth of that month, the applicant sought legal advice from a
“shopfront” lawyer. As a consequence of that consultation she was referred, as the Commission understands it on the
evidence, to certain registered industrial agents for the purposes of taking advice as to her options.

8. There is also some evidence before the Commission that the applicant consulted “Wageline”, as it was described, on or
about 16 January 2003, and indeed, it seems that she attended those premises and obtained some documents.

9. The applicant’s evidence was that once she had arranged for a consultation with a registered industrial agent, in fact that
being Mr Trainer who appears for her in these proceedings, on or about, it seems, 23 January 2003, she thereafter
commenced these proceedings the next day, that being 24 January 2003.

10. There is no evidence before the Commission as a consequence of the steps I have just outlined, that at any time during the
course of that process the applicant was aware of the 28 day time limit imposed by the legislation, although as a matter of
course the Commission would expect that legal advisers to an applicant would so inform that person.

11. In relation to steps taken, the Commission notes the commencement of the action in the Equal Opportunity Commission,
it would seem, in December 2002 although by a submission from the respondent’s counsel it appears that the respondent
was not aware of the commencement of these proceedings, it seems, until some time in late March 2003. In my opinion,
there is no other evidence of steps taken by the applicant to put the respondent on notice that she would be contesting the
dismissal, and therefore I regard this factor as essentially neutral.

12. In relation to the merits, the evidence before the Commission is essentially scant. However, it is as follows. The applicant
says that she was forced to resign on or about 16 December 2002 by letter of the same date which is exhibit R1 tendered
in these proceedings. That letter addressed to a Mr Samuel says, and I quote as follows—

“I hereby tender my resignation with immediate effect as per discussion this morning.”
13. In relation to the letter, the applicant’s evidence was that there was some form of discussion between her and Mr Samuel,

who the Commission understands was the applicant’s immediate superior in the workplace, in relation to an aspect of her
attitude and/or work performance.

14. It would seem that arising from that discussion the applicant was given the option of either improving her performance or
resigning and she chose the latter, it would appear on the evidence, and immediately tendered her resignation.

15. The applicant’s evidence was, in short, that some weeks prior to 16 December 2002 she took a transfer to an alternative
position to that which she originally occupied which was described as an administration assistant. Her evidence was that
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the new position that she transferred into was quite different in terms of the conditions under which she was working and
was quite different to what she expected and was led to believe, on her evidence, in terms of the position that she was
transferred to.

16. Her evidence was that the conditions were unacceptable to her, and as a result, in particular, of the discussion on
16 December 2002 with Mr Samuel she resigned. In effect, she said she was forced to resign in the sense that she had no
alternative in all of the circumstances.

17. The evidence in relation to the merits is necessarily, as I have observed, scant at this stage.  However, I am of the view on
the evidence that the case does not appear to be a particularly strong one, but by the same measure I am persuaded that it
is also an arguable case. In relation to prejudice, the respondent was not able to inform the Commission of any prejudice
beyond that which would normally be expected following leave to accept the application out of time, that is, the prejudice
of having to defend proceedings brought against it.

18. The respondent’s counsel also referred the Commission to a decision of Marshall J in Brodie-Hanns v MTV Publishing
Limited (1995) 67 IR 298, a decision of the Industrial Relations Court of Australia.  In my opinion, whilst the respondent
sought to compare the circumstances arising in Brodie-Hanns with those presently before the Commission, on a fair
reading of Brodie-Hanns, in my view, the facts are distinguishable.  In Brodie-Hanns it is clear that the applicant in that
case made a conscious election between proceedings in the then Employee Relations Commission of Victoria and the
Industrial Relations Court in the knowledge of her right to commence proceedings in both of those jurisdictions.  I
therefore do not consider that the circumstances in Brodie-Hanns are particularly applicable to those before the
Commission in these proceedings.

19. Having regard to all of these matters, whilst I have oscillated about the matter and the case is somewhat borderline I am
prepared in the circumstances to receive the application out of time. The Commission will therefore make an order,
firstly, that the application be received out of time, and secondly, that the application be referred to a Deputy Registrar for
conciliation pursuant to s 32 of the Act on a date and time to be listed.

_________

2003 WAIRC 08130
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES LESLEY IRENE PEARCE, APPLICANT
v.
TOMLINSON LTD, RESPONDENT

CORAM COMMISSIONER S J KENNER
DATE FRIDAY, 11 APRIL 2003
FILE NO. APPLICATION 90 OF 2003
CITATION NO. 2003 WAIRC 08130
_________________________________________________________________________________________________________

Result Extension of time granted
Representation
Applicant Mr K Trainer as agent
Respondent Ms L Gibbs of counsel
_________________________________________________________________________________________________________

Order
HAVING heard Mr K Trainer as agent on behalf of the applicant and Ms L Gibbs of counsel on behalf of the respondent the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders—

THAT the referral of the herein application be and is hereby accepted out of time.
(Sgd.) S. J. KENNER,

[L.S.] Commissioner.

____________________

2003 WAIRC 08175
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES KENNETH RAYMOND PENSE, APPLICANT
v.
GREGORY JAMES REILLY, RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED THURSDAY, 17 APRIL 2003
FILE NO. APPLICATION 1055 OF 2002
CITATION NO. 2003 WAIRC 08175
_________________________________________________________________________________________________________

Result Application dismissed
Representation
Applicant Mr K Pense
Respondent Mr G Reilly
_________________________________________________________________________________________________________
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Reasons for Decision
1 The applicant, Mr Kenneth Pense, applied to the Commission on 10 June 2002 alleging that he had been dismissed unfairly by

Mr Gregory Reilly on 4 June 2002. The applicant says that he was employed on 26 November 2001 and managed fabrication
staff in the quoting, ordering and erection of kit homes and sheds. He alleged that on 4 June 2002 Mr Reilly advised him that
there was no work for him. The applicant disputes there was no work and complains that he was not taught to quote jobs as
promised by Mr Reilly. Mr Pense sought to be reinstated.

2 Mr Reilly in his Notice of Answer and Counterproposal denied that Mr Pense was dismissed unfairly and stated that the
respondent was Ovane Pty Ltd trading as Austeel Kit Homes.

3 At hearing Mr Pense no longer sought reinstatement as he says that he could not again work for Mr Reilly. He sought
compensation for the loss of income between jobs. His evidence is that he was surprised to be put off on the day of his
dismissal and then immediately be offered a job building sheds. He says that he was unemployed for four months and then
managed to obtain a job driving trucks.

4 Mr Pense’s evidence is that he was responsible for managing the daily work output of the staff engaged in building houses and
erecting sheds. He was paid $600 gross per week and had the use of a company vehicle. He says that he was engaged by Mr
Reilly and paid by Ovane Pty Ltd. He says that the only difficulty he had at work was the quoting of kit homes as this was new
to him. He did not find quoting sheds to be a problem. He did not receive any help from Mr Reilly with quoting. On 4 June
2002 he attended work and was simply told by Mr Reilly that, “I’ve got a bit of a problem. I haven’t got anymore work for
you.” Mr Pense replied, “That’d be effing right. I knew this was going to happen.” Mr Reilly then offered employment to Mr
Pense building sheds and Mr Pense rejected the offer saying, “You can shove your sheds up your backside.” Mr Reilly offered
to drive Mr Pense to his home and Mr Pense rejected this and arranged for his wife to collect him.

5 Mr Pense says that there were four housing projects being built at that time and more work was expected. Mr Pense says that
because he was dismissed he would not build sheds for Mr Reilly, which was part of his job, he preferred to build sheds for
himself. Mr Pense was paid his entitlements and notice on termination. He commenced part time work on 26 September
2002 driving trucks for 3 days a week, and started full time work on 23 October 2002. Prior to this he worked as a wool presser
for two weeks. He also received $1,600 in profit for building a shed at Canterbilling Springs.

6 Under cross-examination Mr Pense says that Mr Reilly and he had been family friends for sometime. Mr Pense says that he
made $2,350 profit personally for erecting a shed for Brian Ellis at Bindi Bindi. It was invoiced by Mr Pense to Austeel Kit
Homes on 1 May 2002 for work performed on 1 April 2002 [Exhibit R1]

7 Mr Reilly says that he employed Mr Pense on the following basis—
“as a manager doing quoting for sheds and houses and purchasing of goods for those projects. He was also to do the
occasional fabrication and/or erection and he was - - most importantly was to supervise the staff”. (see Transcript p.23).

8 Mr Reilly states that Mr Pense was on a wage of $600 per week and the business was very busy. However, the problem was
one of cashflow whereby quotes were being done but nothing was being done to complete the jobs and get the money into the
business. In answer to a question from the Commission as to why he dismissed Mr Pense, Mr Reilly states—

“I was concerned about the benefit he was gaining for himself out of his employment in the business; i.e. phone calls,
days away calls, days away, trips away without any explanation, phone calls that were regular on the thing. I was
probably more annoyed by the fact that he did one job and employed one of the employees to work that one particular day
and only paid him a small portion of the invoice value to what he made for that particular job. I think that was what
annoyed me the most. And, in fact, quite honestly I think he made more profit out of that particular job than Austeel Kit
Homes made out of it the job. (Transcript p.25-6).

9 Mr Reilly goes on to explain the work arrangement as follows—
“All right. Well, what’s the importance of that particular job in your mind?---In my mind it was that one of the reasons I
set the business up was to give opportunities to local builders and subcontractors to take those jobs on and I just felt Mr
Pense took the opportunity to take that job for himself because there was quite a good dollar in it. But under the
employment criteria that he was to supervise and do quoting, I just felt it was very unfair that that job was given to
himself when it could have been given to another individual who namely could have been - - well, it’s Ken’s son.
Right. I just need to understand this a bit more clearly, Mr Reilly. When you say that your company quoted for jobs, what
then happened? Did you supply the goods and someone else erected the sheds or - - ?---Yeah.
- - what happened?---We would quote the job. The materials we would supply via either the hardware business or through
our direct account through Austeel Kit Homes. We would package them on to site and then we would generally have an
erection team or someone to go on site and package - - put that together. In the case of the SES shed, Mr Strepple and his
son Faron and Ken Pense’s son, Jamie Pense, they put that up together. Down with the Doneco job, we had Tony Strepple
as the builder and our - - because it was a messy sort of a job, I got our team of employees, which included Ken Pense, to
go down there - and myself also - and we put together that Wesfarmers’ project together.
So who decided whether you built the shed as well as supply the goods, who decided that?---We would get quotes from
the relevant builders to do a job and - - yeah, or in some cases I would say, “This is what I’ve got for this job. Do you
want to go and do that job for that price”. And most times we got subcontractors to go out and do those jobs.
All right. We’ll come back to that. You said it was the Ellis’ job?---Mm.
How did it come about that Mr Reilly did that job?---Mr Pense.
Mr Pense, sorry, I’m - - my apologies?---Well, I was a bit shocked when I actually got the invoice for the material - - for
the job actually. I was a bit - - I think it was - - Mr Ellis paid his cheque for the job, which I think was $7000 and it - -
$7100, I think it was, and then 1 or 2 days later I got that invoice from Mr Pense for his services.
And did you pay that invoice?---I did.
And why did you pay that?---I paid it because I was disgusted and the job was paid to me.”(Transcript p.26-27)

10 Mr Reilly says that the employment of Mr Pense was not working out due to inadequate cash flows and because Mr Reilly had
to do a lot of the work himself in terms of ordering and putting the packages together. Mr Reilly now does all the work Mr
Pense used to perform. Mr Reilly says that the business could not afford to continue to employ Mr Pense but that due to Mr
Pense being a long term family friend and in need of a job he offered him work erecting sheds. He considered that Mr Pense
was more suited to this work and could make more money from it.  Mr Reilly did not advise Mr Pense of the difficulties he
was experiencing with his work. He says that Mr Pense was doing quite a good job ordering and quoting.

11 Under questioning by the Commission Mr Reilly reiterated his concerns that Mr Pense had not been fair in taking “a little bit
more for himself” by erecting the shed for Mr Ellis.
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12 In summary, the applicant complains that he was not experienced in the housing side of the business and did not get adequate
assistance from Mr Reilly. He was then dismissed suddenly by Mr Reilly without any warning. He was very agitated by this
and would not accept the alternative offer of erecting sheds. The respondent says that Mr Pense experienced some difficulties
with the job but that he did not discuss these with him. He considered that Mr Pense was taking advantage of the position in
terms of excessive use of telephone, car, time off and taking for himself the job to erect the shed for Mr Ellis. Mr Reilly
thought that it would be better for the business if he assumed the duties which he employed Mr Pense to do and have Mr Pense
erect sheds instead.

13 Most of the evidence is common and I would say that where there is a conflict in evidence I would accept the evidence of Mr
Reilly over that of Mr Pense. Mr Reilly’s evidence was very straightforward and credible.

14 It is for the Commission to consider whether in all the circumstances Mr Pense was dismissed unfairly and the principle to be
applied is that expressed in Undercliffe Nursing Home –v- Federated Miscellaneous Workers’ Union of Australia, Hospital,
Service and Miscellaneous, WA Branch 65 WAIG 385 of a fair go all round. It is clear that Mr Pense was in the main a good
employee who experienced some difficulties with aspects of the job, in particular the organising of staff and materials to
complete houses. Mr Pense was good at handling the business to do with sheds, except that work was lagging and this affected
cash flow adversely. Mr Pense was dismissed suddenly and without warning or any counselling; even though he advised that
he expected to be dismissed. He was paid all his entitlements on termination, including two weeks notice and does not
challenge these payments. Prima facie then the dismissal of Mr Pense would appear unfair. However, the unchallenged
evidence is also that Mr Pense made a profit for himself out of work that was not for him. He took the job for Mr Ellis, which
he had quoted on behalf of the respondent, and allocated it to himself because there was good money to be made from it. He
also used one of the respondent’s employees to assist him and paid that person separately. He then billed the respondent for the
job and was paid because Mr Reilly says that Austeel had already received payment for the total job, ie materials and erection
of the shed. This payment occurred in late May 2002 and Mr Pense was dismissed soon thereafter because in the mind of Mr
Reilly it was not fair that Mr Pense was after “a little bit more for himself”.

15 Burt CJ in the decision of Green and Clara Pty Ltd v Bestobell Industries Pty Ltd [1982] WAR 1 referred to the position of
trust an employee holds. He says—

“as Lord Porter put it …”The legal proposition may, I think, be broadly stated by saying that one occupying a position of
trust must not make a profit which he can acquire only by use of his fiduciary position, or, if he does, he must account for
the profit so made.”
And he later states—
“As Lord Upjohn pointed out in Boardman v Phipps ([1967] 2 AC at 125): “The whole of the law is laid down and the
fundamental principle exemplified in Lord Cranworth’s statement …” It is a rule of universal application. It may be the case
that the beneficiary has not gained a benefit by the use of his position “but he has made a benefit by entering into a
transaction in conflict with his fiduciary duty”: see Gibbs J (132 CLR at 394). If that be the case, then he must account.”

16 This principle is relevant to the circumstances faced by Mr Pense and Mr Reilly. In simple terms Mr Pense used his position as
an employee of Austeel to gain an advantage to which he was not entitled, and I so find. In that sense he breached his duty to
his employer and in so doing breached the trust that Mr Reilly held in him as a manager in the business. The fact that Mr Reilly
paid Mr Pense for the work he did does not in my view condone the actions of Mr Pense. He was shortly thereafter dismissed.
The fact that Mr Reilly then offered Mr Pense alternate work has in my view more to do with the fact that they were long term
family friends and Mr Pense needed continued employment. I consider that this is the most accurate inference to be drawn
from the evidence. However, Mr Reilly was not prepared to have Mr Pense remain as a manager due to the breach of his duty
and other more minor difficulties which he had experienced with Mr Pense.

17 For the reasons expressed I do not find the dismissal of Mr Pense to be unfair and accordingly I would dismiss the application.
_________

2003 WAIRC 08176
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES KENNETH RAYMOND PENSE, APPLICANT
v.
GREGORY JAMES REILLY, RESPONDENT

CORAM COMMISSIONER S WOOD
DATE OF ORDER THURSDAY, 17 APRIL 2003
FILE NO. APPLICATION 1055 OF 2002
CITATION NO. 2003 WAIRC 08176
_________________________________________________________________________________________________________

Result Application dismissed
Representation
Applicant Mr K Pense
Respondent Mr G Reilly
_________________________________________________________________________________________________________

Order
HAVING heard Mr K Pense on his own behalf and Mr G Reilly on behalf of the respondent, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act, 1979, hereby orders—

THAT the application be and is hereby dismissed.
(Sgd.) S. WOOD,

[L.S.] Commissioner.

____________________
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2003 WAIRC 08235
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AMANDA CHEREE PRINGLE, APPLICANT
v.
ITSP AUSTRALIA PTY LTD, RESPONDENT

CORAM COMMISSIONER J L HARRISON
DATE OF ORDER FRIDAY 2 MAY 2003
FILE NO/S. APPLICATION 1467 OF 2002
CITATION NO. 2003 WAIRC 08235
_________________________________________________________________________________________________________

Result Application for contractual benefits allowed.
Representation
Applicant Ms A Pringle on her own behalf
Respondent No appearance
_________________________________________________________________________________________________________

Reasons for Decision
(Given extemporaneously at the conclusion of the proceedings

as edited by the Commissioner)
1 This is an application by Amanda Cheree Pringle (“the applicant”) pursuant to s.29(1)(b)(ii) of the Industrial Relations Act

1979 (“the Act”) seeking benefits due to her under her contract of employment with ITSP Australia Pty Ltd (“the respondent”).
2 The respondent did not appear at the hearing. I am satisfied that sufficient notice was given to the respondent of today’s

proceedings, and I am also satisfied that the respondent was aware that today’s hearing was to take place as both my associate
and the applicant had discussions about the hearing with a representative of the respondent. In the circumstances I formed the
view that it was appropriate to proceed with the hearing in the absence of the respondent.

Applicant’s evidence
3 I unreservedly accept the evidence that the applicant gave in these proceedings. Further, her evidence was corroborated by a

number of documents tendered during these proceedings. The applicant gave evidence that her contract of employment with
the respondent was agreed on 10 June 2002. The respondent gave the applicant a letter on this date confirming the contractual
agreement (Exhibit A1). The applicant stated that she commenced full-time employment with the respondent on 1 July
2002 subsequent to working 8 hours with the respondent the previous week and she worked with the respondent until she was
terminated on 19 July 2002. On 19 July 2002 the applicant was informed that the respondent had sold its operations to another
company, and that this company would be taking over the respondent’s business from Monday 22 July 2002. As a result of the
sale of the respondent’s operations, the applicant was informed that her contract of employment was to be terminated effective
19 July 2002. The applicant was told that she would be paid 3 months’ salary in lieu of notice in addition to the salary due to
her for work already completed, holiday pay, and all other outstanding entitlements. This is confirmed in a letter to the
applicant dated 19 July 2002 from the respondent’s director, Mr David Hicks (Exhibit A3).

4 To date the applicant has not been paid any monies due to her under her contract of employment with the respondent.
5 In an application for contractual benefits under s.29(1)(b)(ii) of the Act, the onus is on the applicant to establish that the subject

of the claim is a benefit to which the applicant was entitled under his or her contract of employment. It is for the Commission
to determine the terms of the contract of employment and to ascertain whether the claim constitutes a benefit which has been
denied under the contract of employment, having regard to the obligations on the Commission to act according to equity, good
conscience and the substantial merits of the case (Belo Fisheries v Froggett (1983) 63 WAIG 2394; Waroona Contracting v
Usher (1984) 64 WAIG 1500; Perth Finishing College Pty Ltd v Watts (1989) 69 WAIG 2307).

6 In my view, the applicant has made out her case that she has been denied benefits due to her under her contract of employment
with the respondent.

7 The applicant is claiming the following.
• Outstanding salary comprising a payment for the three (3) weeks the applicant worked between 1 July 2002 and 19 July

2002, plus an additional eight (8) hours worked prior to 1 July 2002. This amounts to $5971.15 gross, based on a weekly
rate of pay of $1730.77.

• The applicant is claiming $573.35 in superannuation entitlements (9 per cent of the wages owing to the applicant).
• The applicant is claiming $399.40 for 1.15 days of annual leave entitlements due to her.
• The applicant is claiming $22,500.00 as a severance payment of 3 months’ salary in lieu of notice which formed part of

her contract of employment, as detailed in the letter from Mr Hicks to the applicant (Exhibit A3).
In total the amount the applicant is claiming is $29,443.90.

8 I am satisfied on the evidence that these amounts are due to be paid to the applicant under her contract of employment with the
respondent.

9 An Order will issue for an amount of $29,443.90 to be paid to the applicant.

_________
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2003 WAIRC 08264
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AMANDA CHEREE PRINGLE, APPLICANT
v.
ITSP AUSTRALIA PTY LTD, RESPONDENT

CORAM COMMISSIONER J L HARRISON
DATE OF ORDER TUESDAY, 6 MAY 2003
FILE NO/S. APPLICATION 1467 OF 2002
CITATION NO. 2003 WAIRC 08264
_________________________________________________________________________________________________________

Result Application for contractual benefits allowed
_________________________________________________________________________________________________________

Order
HAVING HEARD Ms A Pringle on her own behalf and there being no appearance on behalf of the respondent, the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby—

1. DECLARES THAT Amanda Cheree Pringle was denied benefits under her contract of employment.
2. ORDERS the respondent to pay Amanda Cheree Pringle $28,990.68 gross.

(Sgd.) J. L. HARRISON,
[L.S.] Commissioner.

____________________

2001 WAIRC 02971
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES GLEN ROBERT SAMPSON, APPLICANT
v.
BOXHILL NOMINEES PTY LTD t/a ALBANY INTERIORS CARPET HOTLINE, RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED WEDNESDAY, 6 JUNE 2001
FILE NO. APPLICATION 223 OF 2001
CITATION NO. 2001 WAIRC 02971
_________________________________________________________________________________________________________

Result Application for adjournment refused.
Representation
Applicant Mr A. Chay (as agent)
Respondent Ms J. Stevens (of counsel)
_________________________________________________________________________________________________________

Reasons for Decision – Request for an Adjournment
1 The substantive matter before the Commission is an application by Mr Sampson that he was unfairly dismissed on 19 January

2001. The respondent states that Mr Sampson was dismissed due to the downturn of trade and opposes his application. A
conference in the matter was held in Albany on 20 March 2001 following which, on 27 March 2001, Mr Sampson advised that
he wished the matter to be determined by the Commission.

2 On 4 April 2001 Mr Sampson appointed Traimax Pty Limited trading as Industrial Relations and Advisory Services, as his
agent. The matter was set down for hearing in Albany on 1 May 2001 and a copy of the Notice of Hearing was sent to the
applicant’s agent and to the principal of the respondent.

3 It is a matter of record that the hearing did not go ahead on 1 May 2001 due to the non-appearance of Mr Sampson or his agent
due, apparently, to some confusion between Mr Sampson and his agent about whether the agent informed Mr Sampson of the
date of hearing and that he was obliged to attend. As a result, and after hearing from Mr Sampson and from the principal of the
respondent, the matter was again set down for 11 June 2001.

4 On 1 June 2001 the respondent, through another industrial agent, Mr Chay, formally requested that the hearing date be vacated.
The Commission has endeavoured to secure some agreement between the parties regarding this request, but as at the date of
this decision, the Commission has been advised that no agreement regarding the request for an adjournment has been reached.
The Commission therefore turns to consider the merit of the request for an adjournment.

5 It is quite settled that where the refusal of an adjournment would result in serious injustice to one party, an adjournment should
be granted unless in turn this would mean serious injustice to the other party. Mr Chay states that he is instructed that the
respondent employed another person who fulfilled the identical duties to Mr Sampson some four days prior to his dismissal,
that the respondent holds records that will establish that matter, that the respondent has expressly refused to supply information
in this respect and a further request for documents dated 30 May 2001 was refused. He advises also that the respondent claims
that Mr Sampson’s duties were not the same as the other “carpet layers” and it is necessary for Mr Sampson’s agent to seek to
summons witnesses and obtain disclosure of documents from the respondent and other parties, to establish the relative duties of
his client and other employees of the respondent. This is submitted in the context that neither Mr Sampson, nor his previous
agent, had sought discovery of documents, or other interlocutory orders, at any stage in preparation for the hearing.

6 An examination of Mr Sampson’s Notice of Application to the Commission reveals that his principal grounds for alleging
unfairness is that he had not done anything wrong, was given no warnings, and that his dismissal is related to a workers’
compensation claim and his having investigated his wages with DOPLR. The respondent’s Answer states that the dismissal
was due to the downturn in trade. In the Commission’s view, the principal issues are those set out in the Notice of Application
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and the Answer, rather than the issues upon which Mr Chay now relies, although it is understood that if there had been a
downturn in trade and an employee was to be made redundant, it is valid to challenge the redundancy on the grounds that some
other employee ought to have been made redundant rather than the applicant. However, that is not the principal reason Mr
Sampson claims his dismissal is unfair.

7 Further, although Mr Chay states that the respondent holds records that will establish whether or not the respondent employed
another person who fulfilled identical duties to Mr Sampson, it is not apparent to me why Mr Sampson himself is not able to
give direct evidence of that matter if this person had been employed some four days prior to his dismissal. Similarly, Mr
Sampson ought to be able to give direct evidence of the duties of the other “carpet layers”. The respondent, by the letter from
its solicitors dated 5 June 2001, indicates that witnesses have been organised and will be available who can be cross-examined
regarding the issue of whether the redundancy was legitimate or not.

8 In those circumstances, I am not persuaded that the refusal of the adjournment will result in a serious injustice to Mr Sampson.
To some extent, I record that although Mr Sampson may now be dissatisfied with his previous representation, Mr Sampson has
had a period of time from at least when the conference was held in Albany on 20 March 2001 to address the need to prepare for
the hearing he requested. That ought to have been more than ample time, notwithstanding the confusion which occurred
between him and his previous representative.

9 Balanced against Mr Sampson’s request is the respondent’s position as recorded on the transcript of the earlier proceedings. Mr
Schoof’s intended absence for the period beginning early July for some six weeks means that it is most unlikely this matter
would be able to be re-listed until a date in September, depending on the Commission’s current listings. Mr Schoof also states
that this application has put him under a lot of pressure and stress and he would not want such a lengthy period of time to pass
before this matter is resolved. He believes it is a “horrible situation”. I find from Mr Schoof’s statement that the granting of an
adjournment would occasion him some serious injustice.

10 It is my finding that the issues raised by Mr Chay would be able to be adequately addressed by the oral evidence available. It is
my view that to refuse the adjournment would not cause as great an injustice to Mr Sampson as the granting of an adjournment
would cause to Mr Schoof.

11 Accordingly, the request for an adjournment is refused.
_________

2001 WAIRC 03528
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES GLEN ROBERT SAMPSON, APPLICANT
v.
ALBANY INTERIORS CARPET HOTLINE, RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED TUESDAY, 14 AUGUST 2001
FILE NO. APPLICATION 223 OF 2001
CITATION NO. 2001 WAIRC 03528
_________________________________________________________________________________________________________

Result Application alleging unfair dismissal & denied contractual entitlements discontinued.
Representation
Applicant Mr A. Chay (of counsel)
Respondent Ms J. Stevens (of counsel)
_________________________________________________________________________________________________________

Order
WHEREAS an application was lodged in the Commission pursuant to section 29 of the Industrial Relations Act 1979;
AND WHEREAS the matter was listed for hearing on 11 June 2001;
AND WHEREAS the Commission adjourned the hearing into a conference and an agreement was reached between the parties at
that conference;
AND WHEREAS the Commission was informed by the parties that some issues had arisen between them which prevented them
from implementing their agreement;
AND WHEREAS the Commission was subsequently advised that those issues had been resolved and the parties were preparing a
Deed of Settlement;
AND WHEREAS by letter dated 1 August 2001 the Commission advised the parties that an order discontinuing this application
would issue if nothing is heard from the applicant within a specified period of time;
AND WHEREAS that period of time has lapsed and the Commission has not heard from the applicant;
AND HAVING HEARD Mr A. Chay (of counsel) on behalf of the applicant and Ms J. Stevens (of counsel) on behalf of the
respondent;
NOW THEREFORE, I the undersigned, pursuant to the powers conferred on me under the Industrial Relations Act 1979, hereby
order—

THAT the application be discontinued.
(Sgd.) A. R. BEECH,

[L.S.] Commissioner.

____________________
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2003 WAIRC 08144
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES MARY SLATTER, APPLICANT
v.
CITYFIRE HOLDINGS PTY LTD T/A SKATERS ON ICE, RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
DATE TUESDAY, 15 APRIL 2003
FILE NO. APPLICATION 1495 OF 2002
CITATION NO. 2003 WAIRC 08144
_________________________________________________________________________________________________________

Result Application alleging unfair dismissal and contractual entitlements granted.
Representation
Applicant Mr T.C. Crossley-Solomon (as agent)
Respondent Mr B. Hull
_________________________________________________________________________________________________________

Reasons for Decision
1 By this application Ms Slatter claims that her dismissal on 6 August 2002 was harsh, oppressive or unfair. In her Notice of

Application she states that she was employed as a cashier and bookkeeper between February 2000 and 6 August 2002. The
Commission heard evidence from Ms Slatter, and she in turn called evidence from Mr Papamatheous, Ms Tahlia Jamieson and
from Mr Mark Ellis.

2 The respondent’s evidence was given by Mr Hull, who is the director of the respondent company. Evidence was also called
from Ms Pamela Hume, who is now a cashier employed by the respondent and who is also Mr Hull’s partner.

3 At the conclusion of the hearing Mr Hull sought time to consider and prepare a written response to the closing submissions of
Ms Slatter’s advocate. He requested that this opportunity be given to him subsequent to the production of the transcript and
with sufficient time to him to prepare the document. This was done and the Commission therefore takes into account in this
matter the closing submissions on behalf of Ms Slatter under cover of an e-mail from Mr Crossley-Solomon of 11 February
2003 and the written response from Mr Hull of 4 March 2003.
Submissions

4 Mr Crossley-Solomon submitted on behalf of Ms Slatter that she was not a casual employee because her employment was
ongoing and continuous, subject to a monthly roster and not subject to weekly or daily contracts or the cessation of those
contracts. He submitted that she had an expectation of continuous employment of a similar nature to work performed by a
permanent employee. As such Ms Slatter should have been given one week’s notice under s.170CM of the Workplace
Relations Act 1996 to terminate her employment.

5 It was also submitted that the respondent had a history of unfairness towards Ms Slatter by reducing her hours towards the end
of July 2002 and as a result of a discussion between Mr Hull and Ms Slatter on the last working day prior to her dismissal
where he informed her she would in future be paid the sum of $13.00 per hour for all duties and that she could either accept
this or “go and walk”. When Ms Slatter was dismissed it is submitted she was not given any reason other than that she was not
wanted any more. On behalf of Ms Slatter, it is submitted that reinstatement to her former position is impracticable and an
order is sought that the respondent pay her 16 weeks’ pay within 14 days of the date of the order as compensation for the unfair
dismissal.

6 The written response by Mr Hull, on behalf of the respondent, emphasises the evidence by Ms Slatter that she regarded herself
as a casual employee. Ms Slatter had been employed as a casual employee by the previous owner Mr Papamatheous and she
had been told when she commenced with the respondent that there would be no change in her employment. It was submitted
on behalf of the respondent that Ms Slatter’s hours varied from week to week and that she was subject to a weekly roster that
varied when work became available. The August rosters relied upon in Ms Slatter’s case were only photocopies made up by an
unknown member of staff. The originals of the August rosters were never produced notwithstanding a question asked by the
Commission. Ms Slatter asked Ms Hume for some time off work and Ms Slatter as a casual employee was well within her
rights to say to Ms Hume that she had booked a plane ticket to Adelaide anyway.

7 The written response states that Ms Slatter’s performance was never in question but that the proprietors of the respondent are
entitled to work in the business. Ms Slatter had been informed after “a couple of weeks” of her employment that some of her
bookkeeping duties were to cease. She had been given fair notice by the telephone call made by Ms Jamieson the day before
her hours were reduced. To give everyone a “fair go all round” does not mean keeping more staff than is needed and sending
the respondent bankrupt. As a casual employee Ms Slatter only had to give one hour’s notice to leave her employment and she
only had to be given one hour’s notice of termination. The fact that Ms Slatter’s pay rate stayed the same throughout her
employment is more than “a fair go all round”. Ms Slatter did not in fact work out her hour’s notice and thereby she breached
the contract of employment. No payment was deducted for this breach. Ms Slatter was not treated unfairly and the fact that her
pay was not deducted is what Mr Hull called “a fair go all round”.

8 Mr Hull referred to advice he said he received from the Department of Consumer and Employment Protection that a casual
employee is one who is recognised as a casual from the beginning of employment, usually works for short periods of time on
an irregular basis with actual hours varying from week to week, is employed and paid by the hour and does not receive annual
leave or sick leave, is free to refuse offers of work at any time, has no expectations of ongoing work and does not have
consistent starting or finishing times or regular hours of work. A casual employee is generally contacted and asked to work
rather than merely knowing when she or he is required.

9 Since the dismissal, the respondent has not employed any cashiers or office staff other than Ms Hume and there were no other
jobs in the business for example in the café for Ms Slatter. Ms Slatter’s weekly contract had finished on 6 August 2002.

10 In conclusion, the respondent submitted that the presentation of the August roster by Ms Slatter’s agent was nothing short of a
disgrace because it was made up by an unknown source, photocopied and the original was not produced when asked.
Findings

11 I find the background facts to be as follows. The respondent company bought the business of Skaters on Ice on 4 June
2002 from Mr Papamatheous. Prior to that date, Ms Slatter had been employed in the business by Mr Papamatheous. Ms
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Slatter’s employment was terminated by Mr Papamatheous on 4 June 2002 as part of the sale of the business. Ms Slatter’s
employment continued with the present respondent, but as a new employee. At the time of her dismissal by the respondent
therefore, Ms Slatter had been employed for only two months.

12 When she had commenced employment with Mr Papametheous Ms Slatter had signed a document headed “Workplace
Agreement – Casual” (exhibit 1). The parties to the agreement are Ms Slatter and two companies trading as Skaters on Ice. The
document was signed by her on 13 March 2000 and provided for its expiry 12 months later.  There is no evidence of any other
document being signed after the 12 month period and I find that its terms merely carried on and were observed by the parties
after its expiry. As “nothing would change” when the respondent employed Ms Slatter I find that those conditions continued to
apply and did apply as at the date of her dismissal.

13 Those conditions, relevantly, were that the contract of service was terminable by one hour’s notice by either party. No duties or
hours of work were specified. The “area of employment” was the “office”. The wage was an hourly rate. There were no annual
or sick leave entitlements. Ms Slatter’s evidence is that she was paid weekly.

14 Ms Slatter gave evidence that she understood her employment was as a casual. She was casual when she was employed by Mr
Papamatheous. Ms Slatter’s understanding was that “nothing would change” when employed by the respondent. Mr Hull’s
evidence is that he told all the staff that nothing would change. I find also that the manner in which Ms Slatter organised leave
to go to Adelaide was consistent with her belief that she was a casual employee. That is, she informed the respondent she was
taking the leave and did not seek permission. That evidence is entirely consistent with the evidence of Mr Hull that Ms Slatter
was a casual employee.

15 Ms Slatter’s evidence is that when employed by Mr Papamatheous she had worked between 30 and 35 hours per week of
which two days were bookkeeping of approximately 12 to 14 hours a week, with the balance being cashier work. Her evidence
is that she worked the same hours for at least the first two weeks after commencing employment with the respondent. She
subsequently had a discussion with Mr Hull that reduced her hours by six or seven hours, “depending on the roster” (transcript
page 14).

16 During the two months of Ms Slatter’s employment with the respondent the roster was drawn up by Ms Jamieson.
Ms Jamieson’s evidence is that she drew up rosters for each calendar month. That evidence is consistent with Ms Slatter’s own
evidence, with the evidence of Mr Ellis and is consistent with the evidence of the manner the rosters were drawn up with
Mr Papamatheous. Ms Hume’s evidence also is that rosters were drawn up monthly when the respondent first took over the
business. Thus, I find that Ms Slatter worked according to a monthly roster and that the hours within that roster could vary.

17 Ms Slatter’s evidence, and that of Ms Jamieson, is that there was a roster drawn up for the month of August. Ms Jamieson’s
evidence is that she drew one up. Mr Hull’s evidence is that he told Ms Jamieson to draw the rosters only weekly. Ms Jamieson
denies this was said to her. Mr Hull does not state when he did so however, Ms Hume says that she heard Mr Hull tell
Ms Jamieson on about 22 July 2002. Mr Hull states that he did not see rosters for the period after Ms Slatter was dismissed. He
maintains that there is no original roster for the month of August. Mr Hull had much to say about whether rosters produced in
the Commission were originals or copies. Ms Hume said there probably was a roster for the month of August because Ms
Jamieson “never listened to anything we said”.

18 I have considered the dispute between the parties over the issue of whether there was a roster for the month of August. Ms
Jamieson’s evidence is that she did draw up a roster for the month of August. That evidence is credible. Even Ms Hume
considers it more likely than not that there was a roster for August. I also consider it more likely than not that Ms Slatter knew
at the time that she was going on leave to Adelaide the date that she was rostered to recommence work. Her evidence to that
effect seems to me to be hardly surprising because Ms Slatter was intending to take one week’s leave and return to work. It
stands to reason that on the day before that leave she would know the day upon she was rostered to return. Her next rostered
day’s work when she returned was 16 August 2002. Her evidence is that she had hours rostered for the week of her return and
for the following week. I therefore accept from the oral evidence, and not from the documents, that Ms Jamieson did draw up a
roster for the month of August.

19 Further, even if Ms Jamieson had drawn up the roster for the month contrary to her employer’s instruction, there is no evidence
that Ms Slatter was aware of Mr Hull’s instruction if it was given.  Even if Ms Jamieson did disobey her employer’s
instruction, on the evidence before me, Ms Slatter was merely aware on 6 August 2002 of a roster for the month of August.

20 I do not accept therefore Mr Hull’s statement that 6 August 2002 was “the end of Ms Slatter’s weekly contract”. Ms Slatter’s
evidence, in response to questions asked of her by Mr Hull (transcript pages 50, 50a), is that she was not told by Mr Hull that
from that point things would be done weekly or daily. As nothing was to change upon her employment by the respondent, she
had an expectation of ongoing employment. Mr Hull admitted that he never told Ms Slatter at any time that she was employed
on a weekly basis (transcript page 98). He never told her she was no longer going to be rostered on a monthly basis. There is
evidence of a weekly pay week however, in the context of an hourly rate of wage and rosters prepared monthly, the weekly pay
week appears to be more of an administrative arrangement for the payment of wages than an indication of a weekly contract. I
find therefore that for the duration of a roster there was an expectation that Ms Slatter would be available for those hours and a
corresponding expectation that work would be available for those hours.

21 In any event, on Mr Hull’s own argument, if Ms Slatter had indeed been employed on a weekly contract he would not need to
have given Ms Slatter one hour’s notice because without the notice Ms Slatter’s contract would simply have come to an end at
the end of the week. It is not clear whether Wednesday 6 August 2002 was the end of a week. However, as a matter of fact Ms
Slatter’s contract would have continued because on 16 August 2002 Ms Slatter would have returned to work. I find that the
reason Mr Hull dismissed Ms Slatter (rather than merely saying nothing) is because if he had not done so she would have
returned to work. By Mr Hull giving notice of termination to Ms Slatter, he too is taken to have realised that he needed to give
notice of termination if the contract of employment was not to continue as it had done since the respondent employed Ms
Slatter.

22 However, that does not mean that Ms Slatter was employed by the month. She was not and it was not argued otherwise. It was
submitted on her behalf that Ms Slatter was “a permanent employee” who was entitled to one week’s notice under s.170CM(2)
of the Workplace Relations Act 1996. However, Ms Slatter’s agent did not draw attention to the exclusions to that section
provided for in s.170CC(1) of that Act. I consider it is far more likely that Ms Slatter was employed as a casual employee and
not a permanent employee for the purposes of that legislation. The “workplace agreement” she signed, and which is taken to
have been continued by both her and the respondent, states as much. Even if for the two months of her employment Ms Slatter
worked every week, and her work was pursuant to a single unbroken contract for that time, she was engaged and paid as a
casual. She was paid by the hour. She could lawfully terminate the contract of employment with one hour’s notice and lawfully
be dismissed with one hour’s notice during that monthly roster. Her hours varied within the roster and she regarded herself as a
casual, as evidenced by her unilateral decision to take one week’s unpaid leave.  I find that Ms Slatter was a casual employee
engaged for a short period for the purposes of Regulation 30B(3) of the Workplace Relations Regulations and s.170CM does
not apply.
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23 Even if I am incorrect in that conclusion, the claim before this Commission is that Ms Slatter was unfairly dismissed, not that
her dismissal was in breach of the federal legislation. A breach of s.170CMis not an offence (see s.170CO) and is not
determinative of a claim of unfair dismissal.

24 I turn to consider her dismissal. On 6 August 2002, Mr Hull gave Ms Slatter one hour’s notice of termination. He made the
decision following a meeting between him and his accountant on or about 26 July 2002. His evidence is that “there was no
point in doubling up on bookwork” (transcript page 85). He then found out that Ms Slatter was going on holidays and he
decided: “Well, I’ll let her work up to her holidays and then dismiss her” because there wasn’t enough work to justify her
continuing.

25 Mr Hull’s evidence, which on this aspect I accept, is that he had bought the business so that it would employ him, Ms Hume,
and Ms Hume’s son. He kept Ms Slatter (and for that matter Ms Jamieson) on in employment after he bought the business until
he had time to settle in and decide what needed to change. The changes he introduced resulted to cuts in the respondent’s
coffee lounge business and terminating Ms Slatter’s and Ms Jamieson’s employment. Mr Hull now does not employ any
secretaries and Ms Hume does cashier work. I find that Ms Slatter’s employment was terminated due to a restructure of the
administration of the business. The respondent is indeed entitled, as Mr Hull stated on more than one occasion, to restructure
the business.

26 Ms Slatter claims that her dismissal was unfair. In considering that claim, it is possibly helpful to draw the distinction between
the legal right of the employer to dismiss Ms Slatter and whether that legal right was exercised too harshly or oppressively
against her as to amount to an abuse of that legal right.

27 The distinction to be made is as follows. There is no doubt that Mr Hull, as the director of the respondent, had the legal right to
dismiss Ms Slatter. He had the right to do so because she was an employee of the respondent and her contract of employment
provided for its termination by the employer. Ms Slatter’s employment was terminable by one hour’s notice. Mr Hull gave Ms
Slatter one hour’s notice and in doing so, he lawfully dismissed her.

28 However, the claim that is brought to this Commission by Ms Slatter is not that her dismissal was not lawful. The claim that is
brought is that her dismissal was unfair. Whether Ms Slatter’s employment was terminated lawfully is merely one
consideration to be taken into account in deciding whether the dismissal was, or was not, unfair. The issue before that
Commission is whether the lawful right to dismiss was exercised so harshly or oppressively against Ms Slatter that it amounts
to an abuse of that right.

29 Ms Slatter was asked by her advocate, Mr Crossley-Solomon, at the conclusion of her evidence why she considered her
dismissal unfair. She answered that it was because:

1. she was given no notice;
2. she was not given a reason;
3. her work did not justify her dismissal;
4. she was offered no alternative employment, for example to work once again in the coffee lounge.

(transcript page 33)
30 As to the first of those answers, it is quite clear from the evidence that Ms Slatter was given notice. She was given one hour’s

notice. The issue of the notice is to be assessed by the following circumstances.
31 Mr Hull’s evidence previously referred to (transcript page 85) was that he would let her work up to her holidays and then

dismiss her. On that evidence, Mr Hull can be taken to have known of his intention after he had met with his accountant
11 days earlier.

32 Mr Hull later said in cross-examination that he only decided to dismiss Ms Jamieson “on that day” being 6 August (transcript
p. 107).  The conflict in his evidence is not easy to resolve, however, both versions are evidence that Ms Slatter could have
been given longer notice than one hour. Given that Mr Hull admits that the first Ms Slatter would have found out she was
going to lose her job was when she was given notice, that is significant. Ms Slatter understood she would be returning to work
on 16 August 2002 and that the roster had hours allocated to her for the balance of the month. Mr Hull had never told her
otherwise. She gave evidence of her domestic and family circumstances and the need for her to maintain an income. By
dismissing her on 6 August 2002, Ms Slatter found it too late to cancel her holiday. She was not able to commence to look for
alternate work until her return.

33 It is also significant because only the day before, Mr Hull told Ms Slatter that he wanted her to take a cut in wages. In
particular, he wanted to reduce Ms Slatter’s salary from $20 per hour to $12 per hour. Indeed Ms Slatter’s evidence is that Ms
Hull’s manner was such that he put the suggestion to her by saying she could either “take it or walk”. Mr Hull states that he
“cannot recall” saying she could take a walk, but I found his denial unconvincing. I find it is more likely than not that Mr Hull
did tell Ms Slatter to take it or walk.

34 The point to be made is that the day before dismissing her Mr Hull put an option to Ms Slatter of a wage reduction. Ms
Slatter’s evidence, which I accept, is that she needed a job and she would reluctantly have accepted the cut in salary. However,
Mr Hull did not give Ms Slatter a reasonable opportunity to agree to that option. He did not discuss it further with her even
though he gave her overnight to think about it. Indeed, he had agreed to consider her question whether he could guarantee her
hours if she did agree to reduce her pay (transcript page 30, 105). The next day, he dismissed her.

35 For Mr Hull to approach Ms Slatter one day with an offer for her to consider and to then dismiss her the next day without
explanation and not giving her an opportunity to consider the offer or reply to it, is harsh. Far from expecting dismissal, Ms
Slatter would have been expecting a pay cut to $12 per hour. Mr Hull concedes that the first that Ms Slatter knew that her work
would end when it did was when she was told she was dismissed. Even if she was concerned about her continuing employment
(and that is Mr Papametheous’ evidence) she had no idea her employment of the last two months was to end.

36  Finally, Mr Hull could well have given greater notice to Ms Slatter because I accept the evidence of Mr Papametheous that on
6 August 2002 Mr Hull had told him of his intention to dismiss Ms Slatter later that day. Mr Hull’s decision not to tell Ms
Slatter of her dismissal until one hour before her rostered finishing time showed absolutely no consideration to the
consequences for Ms Slatter or her circumstances.

37 Ms Slatter’s answer that her dismissal was unfair because she had no notice is manifestly made out. She was given the lawful
notice but, in the above circumstances, Mr Hull acted quite unfairly towards her.

38 I turn to consider the second reason given by Ms Slatter. Mr Hull’s evidence is that when he dismissed Ms Slatter he told her
she was “no longer required” and she had one hour’s notice. That is consistent with Ms Slatter’s evidence that Mr Hull merely
told her that she was “not needed anymore”. Mr Hull did not explain to Ms Slatter that he intended that the business employ
himself, his partner to do the cashiering and also his partner’s son. He did not explain the financial issues involved in the
decision.
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39 I therefore find that Mr Hull did not give any explanation to Ms Slatter for her dismissal. When an employer does not give an
explanation to an employee for dismissing the employee, the absence of an explanation can be harsh where the reason is not
already known. On the evidence in this case, the reason was not already known.

40 Further, Mr Hull did not explain to Ms Slatter why his earlier statement to her regarding a cut in wages was no longer relevant.
I have referred above to the evidence on this point. Mr Hull had given Ms Slatter overnight to consider the suggestion of a pay
cut and had said that he, in turn, would consider overnight whether he could give any guarantee of hours if she did agree to
reduce her pay (transcript page 30, 105). The next day, he dismissed her without explanation.

41 Ms Slatter’s third answer why her dismissal was unfair was that her work did not justify her dismissal. It is clear that Ms
Slatter’s work was quite satisfactory and her work performance was not the reason for her dismissal. Therefore, she has not
been able to show that that her dismissal was unfair for this reason.

42 Ms Slatter’s fourth answer was that she was not given any alternative work, for example, work in the coffee lounge. In this
regard, Mr Hull’s evidence is that there was no further work in the coffee lounge and its hours too had been restructured. There
is no evidence to the contrary. Therefore, I find that there was no alternative work available in the coffee lounge which
Ms Slatter could have performed and this ground is not made out.

43 Finally, Mr Hull maintains that Ms Slatter’s departure from the workplace 30 minutes before her scheduled finishing time was
a breach of her contract. On the evidence Ms Slatter did leave her employment 30 minutes prior to the rostered finishing time.
In doing so she did breach her contract. On the evidence of her distress at being dismissed her departure does not of itself mean
that any unfairness in her dismissal by the respondent is lessened. There is no suggestion that Ms Slatter had left work early
before. This occasion occurred following her notice of dismissal and should be seen only in that context. On that basis, the
departure of Ms Slatter 30 minutes early for reasons of being upset at her dismissal did not constitute misconduct on her part
and the issue cannot be taken any further. It merely means that Ms Slatter did not have an entitlement to be paid for that
30 minutes. The evidence that the respondent did nevertheless pay her is to Mr Hull’s credit.
Conclusion

44 Much was said in submissions by Mr Hull regarding “a fair go all round”. A fair go all round is certainly to take into account
fairness from the employer’s point of view. Thus, in balancing the issues, Mr Hull was certainly entitled to restructure the
business and to dismiss Ms Slatter, provided he did not do so in a manner that was harsh, oppressive or unfair. It is to his credit
that he maintained Ms Slatter’s rate of pay and that he did not make any deduction for the 30 minutes when Ms Slatter left
work early.

45 Fairness also is to take into account the employee’s point of view. On the evidence, Ms Slatter’s dismissal came to her without
any premonition or warning. Indeed, she had been considering Mr Hull’s suggestion of a cut in wages. Further, as far as she
knew, she had rostered hours to the end of August.

46 Balancing those respective points of view, I find that Ms Slatter’s dismissal, though lawful, was nevertheless harsh in that—
47 (1) Ms Slatter’s pattern of work over the two months of her employment had been continuous. She had merely

attended for work according to a roster and did not have to check each day or each week when she next had to
work.

48 (2) She had not been told by Mr Hull at any stage that he considered she was employed by the week, or that he
considered her contract would come to an end when she departed for leave.

49 (3) The roster posted for the month of August had hours for her to the end of that month.
50 (4) The day before he had suggested bluntly that she take a cut in her wages and promised to consider whether or not

he would then be able to guarantee any hours for her. She would have accepted that option. He then never told her
the option was withdrawn, or gave her a chance to respond to it. He merely dismissed her the next day.

51 (5) He did not explain that the reason for the dismissal was a financial one in that he no longer had work for her and
that there was no alternative work available.

52 I therefore find Ms Slatter has made out her claim that her dismissal was harsh, oppressive or unfair.
Remedy

53 Ms Slatter does not seek reinstatement and, in the circumstances of the restructure of the respondent’s business, I find that it
would be impracticable to reinstate, or for that matter re-employ, Ms Slatter in the respondent’s business. Accordingly, I turn
to consider what order should be made for compensation for any loss caused by the dismissal.

54 The reason for the respondent dismissing Ms Slatter has been made out. The respondent dismissed her because, essentially, it
had no more hours for her. Ms Slatter’s loss arises from not having been given a longer period of notice in circumstances
where a longer period was possible. Her loss is that greater period of notice.

55 In considering what would, in fairness both to Ms Slatter and the respondent, have been a fair length of notice I consider the
following. It is true that Ms Slatter had hours rostered until the end of the month of August. It is also true, however, that Ms
Slatter could lawfully give one hour’s notice of termination, or lawfully be given one hour’s notice of termination, part way
through a roster buy either party upon one hour’s notice.

56 Further, if I accept that Mr Hull knew in his own mind 11 days earlier, after he had visited the accountant, that he would let Ms
Slatter work up to her holidays and then dismiss her then the longer notice is unlikely to be greater than 11 days. Even on Mr
Hull’s own, mistaken, belief that Ms Slatter was employed “on a weekly contract”, one week’s notice would be a fair length of
time.

57 In circumstances where Ms Slatter was employed as a casual, where the contract required one hour’s notice on either side to
terminate it, but where for two months Ms Slatter had worked every week, where she had at least a further 2 weeks’ rostered
hours, had been told to consider a pay cut “or walk” and had no prior indication that her employment was to end, I consider
Ms Slatter’s employment could have been fairly terminated by giving her one week’s notice.

58 Ms Slatter was obliged to mitigate her loss by seeking alternative employment. As to that, her evidence is that she was not able
to cancel her holiday because she was dismissed the day before departure. However, as soon as she returned she searched the
newspapers and looked virtually full-time for work. She sent away approximately 20 or 25 letters of applications for jobs and
applied for jobs on the internet and rang temporary agencies. I find she has mitigated her loss.

59 I therefore find that the loss caused by the dismissal is the income which would have been earned by Ms Slatter for one week’s
work. This should be calculated upon the hours of her last week of employment unless that week was in some way not a
typical week. An order to this effect will issue.

60 In all other respects the application is dismissed. To the extent that the Notice of Application gives further reasons for the
dismissal beyond those given by Ms Slatter herself in evidence, I find that they either have not been pursued or are not made
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out on the evidence. For example, the claim that Ms Slatter was not paid in lieu of notice “for an employee with 2.5 years’
service” (a claim quite inconsistent with the evidence) or the claim that Ms Slatter was summarily dismissed (which is
unsustainable given the evidence from Ms Slatter herself that she was given one hour’s notice), those claims are dismissed.

61 Similarly, it was submitted that there was a history of unfairness towards Ms Slatter. The issue before the Commission is the
dismissal which occurred on 6 August 2002. On the evidence, it cannot be said that Ms Slatter was dismissed because of any
prior incident such as the reduction in her hours in early July 2002. The dismissal which occurred did so because of the reasons
I have described above. There is no evidence linking the dismissal with past events and it cannot be said that the dismissal
itself was unfair because of any prior incident.
Contractual Benefit

62 Ms Slatter also claims that she should not have had two hours deducted from her salary for the final day. In his written
response Mr Hull concedes that the money is owed and agrees to pay it. Accordingly, an order will issue requiring the
respondent to pay Ms Slatter two hours’ wages by way of a benefit under her contract of employment to which she is entitled
and which has been denied her by her employer.

63  The Minute of a proposed Order now issues.

_________

2003 WAIRC 08181
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES MARY SLATTER, APPLICANT
v.
CITYFIRE HOLDINGS PTY LTD T/A SKATERS ON ICE, RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
DATE TUESDAY, 22 APRIL 2003
FILE NO. APPLICATION 1495 OF 2002
CITATION NO. 2003 WAIRC 08181
_________________________________________________________________________________________________________

Result Application alleging unfair dismissal and contractual entitlements granted.
Representation
Applicant Mr T.C. Crossley-Solomon (as agent)
Respondent Mr B. Hull
_________________________________________________________________________________________________________

Order
HAVING HEARD Mr T.C. Crossley-Solomon (as agent) on behalf of the applicant and Mr B. Hull on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby—

(1) Declares that the dismissal of Mary Slatter by Cityfire Holdings Pty Ltd t/a Skaters on Ice was unfair and
hereby orders—
That within 14 days of the date of this order Cityfire Holdings Pty Ltd t/a Skaters on Ice pay Mary Slatter one
week’s wages as compensation for the loss arising from that dismissal.

(2) Declares that Mary Slatter is entitled to a benefit under her contract of employment, being two hours’ wages,
which has been denied her by Cityfire Holdings Pty Ltd t/a Skaters on Ice and hereby orders—
That within 14 days of the date of this order Cityfire Holdings Pty Ltd t/a Skaters on Ice pay Mary Slatter the
sum of two hours’ wages.

(Sgd.) A. R. BEECH,
[L.S.] Senior Commissioner.

____________________

2003 WAIRC 08212
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES GEOFFREY CHARLES SUTTON, APPLICANT
v.
PETER IRELAND DUNBAR T/AS AUDIO VISUAL TECHNICAL SERVICES, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DATE WEDNESDAY, 30 APRIL 2003
FILE NO. APPLICATION 398 OF 2002
CITATION NO. 2003 WAIRC 08212
_________________________________________________________________________________________________________

Result Unfairly dismissed. Compensation awarded.
Representation
Applicant Mr C. Fayle appeared for the Applicant
Respondent Mr J.A. Smith (of Counsel) appeared for the Respondent
_________________________________________________________________________________________________________
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Reasons for Decision
1 On 7th March 2002 Geoffrey Charles Sutton (the Applicant) applied to the Commission pursuant to s.29 of the Industrial

Relations Act, 1979 (the Act) for order under s.23A on the grounds that his dismissal from employment with Audio Visual
Technical Services (the Respondent) was harsh, oppressive or unfair.

2 The Respondent, through its Counsel Mr Smith, admitted that the correct identification of the Respondent is Peter Ireland
Dunbar t/as Audio Visual Technical Services and by consent the Commission amended the name of the Respondent
accordingly.

3 The Applicant complains that his service with the Respondent as an electronics technician was unfairly brought to an end on
27th February 2002. He says on that day about 2:30pm he received a telephone call from Peter Dunbar, the principal of the
Respondent. The context of the conversation was along the lines “I’m sorry mate but I am going to have to let you go”. The
Applicant had received no forewarning that he might be dismissed nor was he given any reason. Apart from Mr Dunbar telling
the Applicant he would be paid out for the remainder of the week nothing else was said nor was anything said about what
would happen to his superannuation, an issue which he had raised some eighteen months before.

4 The Applicant was shocked about the events. There was no reason for the dismissal offered by Mr Dunbar other than that there
was a shortage of work. There was no discussion between the Applicant and Mr Dunbar about reduction of working hours or
resolution of the issue in any other way. The Applicant was told that his entitlements would be paid the whole conversation
lasted probably three or four minutes. There was never any indication to him that if the business improved the Applicant would
be invited back to work. He felt that he had been thrown out, he had no knowledge at all of the shortage of work and that was
certainly not the case when he commenced his leave. No payments were made to the Applicant until a few days before the
hearing first commenced.

5 The Applicant set about trying to find work. He approached Centrelink and on advice received he registered a business. His
evidence was that his total earnings since termination are in the vicinity of $8,470.00. In April 2002 he eventually received a
separation certificate. That certificate shows the termination was due to a shortage of work and it makes no reference to bad
work performance or misconduct. It was the Applicant’s contention that if he had not been dismissed he could still be working
for the Respondent. He thought that the employment relationship was okay except that there was some difficulties with the
payment of superannuation contributions and he had raised these with the Respondent. The Applicant claimed that if he had
remained employed by the Respondent he would have by September 2002 earned $11,000.00. This represents the loss he
suffered to that time.

6 The Applicant was subject to detailed cross examination on behalf of the Respondent by Mr Smith of Counsel. During that
cross examination a range of allegations were raised for the first time. Mr Fayle who appeared for the Applicant objected to
these allegations and attempted to deal with them during re-examination. I will deal with the detail of the cross examination
later in these Reasons.

7 There was an intervening event. Mr Smith called evidence from Mr Dunbar. Early in that evidence it appeared that information
was being placed before the Commission. After discussion the Commission ordered that a further Answer be filed and the
proceeding was then adjourned. Upon resumption Mr Fayle took the opportunity to further examine the Applicant. The general
thrust of that examination was an attempt to establish the Applicant’s bona fides. He had worked in Broome Western Australia
where he was a provider of warranty service for leading electronic suppliers. He gave evidence about his parts ordering
techniques, he indicated that on occasions he ordered incorrect parts but that happened sometimes in the business. Eventually
the Broome business closed and the Applicant continued to work in the vocation in Wongan Hills. He was left in charge of that
business sometimes and had no difficulties performing the work.

8 The Applicant reiterated that following the receipt of a warning letter (Exhibit F1) he received no other warning either formal
or informal. He was never told the employment was in jeopardy. There was no indication to him that work had slowed down.

9 In his support the Applicant called evidence from Victor Gerald Maxwell. Mr Maxwell told the Commission that he had a
business at Wongan Hills and had employed the Applicant. The Applicant had been introduced to him by an employment
agency and after interviewing him employed him on a temporary basis. That lead to a successful long term employment
relationship. Mr Maxwell found the Applicant to be trustworthy, he could be left to work alone, he did complex repairs, he was
so competent he was left in charge of the business from time to time. He was fairly skilled particularly with domestic
appliances and he was able to deal with devices he had never seen, about which he had little circuit information and he was
able to identify faults and diagnose problems.

10 His ordering of parts was sensible, the employment relationship existed for eight months and it only came to an end when the
Applicant decided to shift his employment.

11 Mr Maxwell told the Commission he has kept in touch with the Applicant and often sought his help with problem solving. He
was one of two or three people in the business who Mr Maxwell could trust to speak to for advice. According to Mr Maxwell if
he decided to open his business again the Applicant would be the first one he would approach to work on technical staff.

12 The case for the Respondent was that the dismissal came about after a long history of bad work performance reached the stage
where the Respondent began to suffer financially. The situation became intolerable and it could not continue to employ the
Applicant because it was simply uneconomical to do so. This was all due to problems created by the Applicant himself. The
financial pressures created by the Applicant for the Respondent were such it was no longer possible to employ him and at the
same time deal with the improvement of the financial circumstances of the Respondent.

13 The main evidence on behalf of the Respondent was given by Peter Ireland Dunbar an electronics technician who described
himself as a working business proprietor. He had operated the business for thirteen years and it dealt with repairs of electronic
equipment mainly television, video, microwave and audio. He had employed the Applicant in 1999 on recommendation from
another person in the business. On interview he seemed to be confident and the right person and during that time he convinced
Mr Dunbar he was able to do the work of Grade 3 Technician which was Mr Dunbar’s basic requirement. The Respondent was
looking for someone who could work as a technician unsupervised. Mr Dunbar works on the tools and has an administrator to
run the business.

14 It was alleged by Mr Dunbar that after the Applicant commenced he had a number of breaks, he would sometimes turn up late.
He had told Mr Dunbar he might not be working for the Respondent much longer because he had personal problems. Mr
Dunbar suggested that he take some leave and try and deal with his problems. After a break the Applicant recommenced. At
that time Mr Dunbar says he begun to realise that the Applicant had difficulty making diagnostic decisions and he was more
likely to replace complete units rather than problem solve. Ultimately Mr Dunbar became concerned the Applicant was not
working to a standard which was acceptable to the business. There was a question about the Applicant’s ability to work
unsupervised and to diagnose basic problems. The Applicant had extended turnaround times. He would sometimes leave TV
sets in pieces sitting around for three months. The turnaround times were nowhere near what was required and his output was
insufficient.
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15 Evidence was taken from Mr Dunbar relating to records of the business which purported to show that a large number of repairs
done by the Applicant were returned. Mr Dunbar admitted that the documentation was created for use at the hearing. Mr Fayle
raised strenuous objections about the introduction of this material. The Commission questioned Mr Dunbar about the
preparation of the documentation. Suffice to say the evidence had the hallmarks of being prepared post dismissal to support the
Respondent’s contentions.

16 Mr Dunbar emphasised that the incorrect ordering of parts was consistent with complaints about the Applicant’s lack of
technical knowledge. There was also evidence given about the use by the Applicant of a telephone.

17 Evidence was given about the financial situation of the Respondent. Financial documents were submitted to the Commission
but Mr Dunbar was unable to give precise information about the state of the business.

18 Mr Dunbar gave evidence about the thought processes he went through when his Administrator, Mr Grattidge, told him that he
had granted the Applicant some additional time off. Mr Dunbar said he stewed on the thought that for 2½ years he tried to keep
the Applicant busy but the economics of the business meant that the decision had to be made that he would have to go. Mr
Dunbar then made a telephone call and terminated the employment. In cross examination by Mr Fayle, Mr Dunbar admitted
that he had no prior discussions with the Applicant about the Respondent’s financial situation and when he let him go he had
no money to pay him. He did not speak about alternative employment because he had none. He asserted that it was merely
coincidence the Applicant’s entitlements were paid a day or so before the first hearing of the matter.

19 The Commission also heard from Graham Grattidge. He is employed as an Administrator by the Respondent to follow up
queries and quotes. Mr Grattidge said there were complaints about the Applicant’s work; he had too many pieces of electronic
equipment sitting unrepaired and ordered too many parts which were later unused. Mr Grattidge told the Commission that the
Applicant approached him for time off and he had approved it.

20 The Respondent also called Michael Haywood to give evidence. Mr Haywood had worked nearby the Applicant in the
workshop and had been able to observe the work he had done. He said at times the Applicant watched sport on television and
he was visited on at least three occasions outside designated break times by his girlfriend. He queried the Applicant’s
diagnostic skills. He said he saw the Applicant being counselled by Peter Dunbar.

21 Mr Smith who appeared for the Respondent took Mr Haywood through records of the firm about which he was asked to offer
what appeared to be a professional comment about the quality of the work done by the Applicant. There were again strenuous
objections by Mr Fayle about these documents and their efficacy.

22 The Respondent also called evidence from Mr Dharma who worked next to the Applicant in the Respondent’s business. Mr
Dharma said he had suggested to the Applicant he needed to improve his work, he also said that Mr Dunbar had told him that
the Applicant was not out-putting enough. It was Mr Dharma’s opinion that the Applicant took it easy. Sometimes he did not
do as many jobs as the other technicians, he had problems with his girlfriend and he did make personal phone calls. Mr
Dharma admitted in cross examination that he was a part time worker and was not present all of the time the Applicant was
working.

23 The preceding is sufficient summary of the evidence taken by the Commission to allow it to reach a conclusion in this matter.
24 The Commission is required to assess the credibility of witnesses and in doing so it did not notice anything particular about the

Applicant which would lead it to conclude that he tried to deliberately mislead the Commission. It is obvious that he has a
different story to the Respondent but there was nothing which overtly suggests that the Commission ought to regard what he
said as other than his truthful version of the events. The evidence called on his behalf from Mr Maxwell appears to be evidence
the Commission should accept. Mr Maxwell presented as a straight forward and truthful person.

25 The evidence of the Respondent is more problematic, particularly that of Mr Dunbar. I am inclined to the view that he was
labouring to provide justification for a dismissal he made for substantially different reasons other than those presented during
the hearing. Evidence was also taken from Mr Grattidge on behalf of the Respondent. There is no reason not to accept that he
presented his true belief of the events. The evidence of Mr Haywood is not evidence that can be regarded as entirely
satisfactory. Mr Haywood appeared over confident, if not bombastic. His evidence should be treated with some caution and I
do. I am more inclined to conclude that the evidence of Mr Dharma is of a truthful person. It is not immediately clear on
assessment of credibility where the weight of evidence should lay and I therefore turn to my analysis of the events to reach a
conclusion about this application.

26 It is clear on the evidence that the Applicant worked for the Respondent and during the early part of that engagement he was
undergoing personal problems which would have affected his ability to do his work. Not surprisingly he received a warning
about his conduct at that time but there is nothing that occurred later which indicates he did not take account of the warning in
the balance of time that he was employed with the Respondent. I say that because it might well be that on reflection the
Respondent has concluded the Applicant did not make sufficient changes.

27 The Applicant was lawfully on leave granted to him by Mr Grattidge when he was dismissed by phone call. The phone call
was brief and desultory. The Applicant was told only that his job was being terminated because of the financial position of the
company. Nothing was said to him about his performance. If Mr Dunbar had that in his mind, as he claimed, he certainly did
not say to the Applicant his performance was bad nor did he enumerate any incidents where the performance had been bad, he
merely dismissed him on the spot. The Applicant was not asked to return to work in fact other than for the balance of one
week’s pay he was not paid any money until this hearing was almost ready to commence. Mr Dunbar brushes that off as that
the Respondent could not afford to pay it until then. I think it is open to conclude that there are some malafidies in the conduct
of the Respondent in this respect.

28 The first Answer that was filed gave no indication that the Applicant had been dismissed for bad performance. It clearly says
that there needed to be changes to the structure of the business because of reduced hours and it declares that when the
Applicant’s employment was terminated purely for financial reasons that he had not been replaced and the financial status of
the business was that it could not afford to re-employ him.

29 The substance of the Answer changed radically after the hearing began and the Commission, because of the conduct of the case
by Counsel for the Respondent, required it to submit a further Answer.

30 It must be said that the Answer filed later has all the hallmarks of being constructed to create a defence to this application. That
is not to say that it is completely without substance. It may be the Respondent was entitled to have complaints about the
Applicant, but the way the case has been presented with the continuing failure to give reasonable notice to the Applicant’s
representative of the Respondent’s defence, can only be seen to taint the process and must raise doubts in the Commission’s
mind about the bona fides of the Respondent. That being said I think there is sufficient information before the Commission for
it to conclude that the business was in financial difficulties and that Mr Dunbar was struggling to cope with the financial advice
he had been receiving. It is clear from the accounting figures that this was not a healthy business at all and it is also clear that
the Respondent, if it wanted to continue to trade, needed to do something about the financial haemorrhaging of the business.
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31 The way it went about that focused as it did on the Applicant and solely the Applicant amongst all of the people employed with
the company leads the Commission to the inescapable conclusion that there was unfairness in the dismissal. The Applicant was
dismissed summarily, he had done nothing by way of conduct which went to the root of the contract of service by breach, there
was no ground to support a dismissal for misconduct. There was therefore no ground on which to base the summary
termination. For that reason there was ‘no fair go all round’ and the Commission must find that the dismissal was unfair
Undercliffe Nursing Home v Federated Miscellaneous Workers Union (1985) 65 WAIG 385.

32 Even if it could be said that the dismissal was not summary it is nevertheless still tainted for the reasons I have enumerated
previously and was still unfair. The question of remedy needs to be dealt with. I accept the evidence that the Respondent is not
able to re-employ the Applicant and it is doubtful even if it did whether it would be a sensible course of action, I therefore find
that reinstatement would be unavailing. I need then to consider the question of compensation.

33 The rules to be applied are set out in Boganovich v Bayside Western Australia Pty Ltd (1999) (79 WAIG 8). I apply the
principles here. As for the question of loss. Although I made comments about the unsatisfactory nature of the way the
Respondent went about defending this case it is clear from the evidence that the Respondent was in a difficult financial
position and that it needed to improve its financial viability. It is also clear there was sufficient concern about the Applicant’s
attention to his job for it to be concluded that if someone was to leave amongst the employees he would most likely be the one
to have to go.

34 It cannot be said from figures presented to the Commission that the business was going to close immediately in fact it is clear
that it has not. It has been able to trade but it is likely that if there needed to be a reduction of staff at the time of the dismissal it
would have taken place within the next four months. Having considered the likelihood that if an employee had to go it would
be the Applicant and having concluded that would have been a reasonable period within four months to bring the Applicant’s
employment to an end the Commission has decided that the amount of loss suffered by the Applicant would be for a period of
four months or $11,405.00. The Applicant has mitigated his loss and the amount that he has earned, which according to Mr
Fayle is $8,475.00, will be deducted from the amount of earnings he would have received if the relationship had continued for
another four months. He will be awarded $2,930.00 for loss.

35 The application will be concluded by an order which will provide that the Applicant was unfairly dismissed, that reinstatement
is unavailing and that compensation in the sum $3,930.00 will be awarded. The submissions by Mr Fayle imply that the
Applicant has suffered injury through the dismissal because he has been unable to obtain work in his calling and was forced to
expend funds to set up a business. It is open to find that he has suffered injury as a result of being dismissed and he will be
awarded $1,000.00 in compensation for that injury.

_________

2003 WAIRC 08243
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES GEOFFREY CHARLES SUTTON, APPLICANT
v.
AUDIO VISUAL TECHNICAL SERVICES, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DATE FRIDAY, 2 MAY 2003
FILE NO. APPLICATION 398 OF 2002
CITATION NO. 2003 WAIRC 08243
_________________________________________________________________________________________________________

Result Unfairly dismissed. Compensation awarded.
_________________________________________________________________________________________________________

Order
HAVING heard Mr C. Fayle who appeared on behalf of the Applicant and Mr J.A. Smith (of Counsel) who appeared on behalf of
the Respondent, the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders—

1. THAT the Applicant was unfairly dismissed.
2. THAT reinstatement is unavailing and that compensation in the sum of $3,930.00 be awarded to the Applicant

within fourteen days of the date hereof.
(Sgd.) J. F. GREGOR,

[L.S.] Commissioner.

____________________

2003 WAIRC 08173
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES DEBORAH ANNE THOMPSON, APPLICANT
v.
HOTSHOT NOMINEES PTY LTD ABN 83 087 263 938, RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED THURSDAY, 17 APRIL 2003
FILE NO. APPLICATION 917 OF 2002
CITATION NO. 2003 WAIRC 08173
_________________________________________________________________________________________________________
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Result Application dismissed
Representation
Applicant Ms D Thompson
Respondent No appearance
_________________________________________________________________________________________________________

Reasons for Decision
1 This is an application pursuant to section 29(1)(b)(ii) of the Industrial Relations Act 1979 (“the Act”). The applicant, Ms

Deborah Thompson, states in her application that she was employed full-time by the respondent, Hot Shot Nominees Pty Ltd,
from 15 August 2000 to 4 May 2001 as an office administrator, on a wage of $560 per week. The claim is for an amount of
$9,900.00 net being wages unpaid for the period 4 December 2000 to 4 May 2001 inclusive.

2 The application came on for conference on 23 August 2002, and the parties were duly advised of this on 23 July 2002. Mr
Gartrell for the respondent did not attend at conference having advised my Associate the previous day that he would not attend
as he had a meeting with the Australian Taxation Office. The applicant at conference requested that the matter be referred to
hearing. The matter was listed for hearing on 1 November 2002 and the parties were notified of this on 30 August 2002.

3 At commencement of the hearing on 1 November 2002 the respondent made an application to adjourn the matter on the basis
that he was ill and that he wished to be legally represented. This application was granted with some reluctance as I considered
that Mr Gartrell had paid inadequate attention to the application up to that date. The matter was subsequently re-listed for
hearing on 5 December 2002. The parties were advised of this on 1 November 2002 and my Associate verified with Mr
Gartrell his address for mailing.

4 The Commission gave instructions to the parties at the hearing on 1 November 2002, and forwarded a letter to them, in the
following terms—

“I refer to hearing convened on 1 November 2002, during which the respondent requested and was granted an
adjournment. The matter has been relisted for hearing on 5 December 2002 (see enclosed notice).
The Commissioner advised the parties during the course of proceedings that in order for the matter to be ready for hearing
when the Commission next convenes the following matters would need to be completed—
1. The respondent to provide to the Commission by close of business Friday, 8 November 2002 a medical certificate,

certifying his medical condition.
2. The respondent to provide to the Commission by close of business Thursday, 7 November 2002 a letter from his

lawyer advising that he will be acting for him.
3. The applicant to provide to the Commission by close of business Friday, 8 November 2002, in writing, any

application for costs.
4. The applicant to provide to the respondent by close of business Thursday, 14 November 2002 any documents that

she intends to rely upon at hearing.
5. The respondent to provide to the applicant by close of business Thursday, 14 November 2002 any documents that

he intends to rely upon at hearing.
6. The respondent to provide to the Commission by close of business Thursday, 21 November 2002 an outline of

submissions.
Both parties are reminded to bring to the hearing on 5 December 2002 copies of all documents they seek to rely upon.”

5 A medical certificate was forwarded to the Commission dated 7 November 2001 from Madeley Grove Medical Centre advising
that Mr Gartrell was being treated for depression and anxiety.

6 By facsimile dated 8 November 2002 the respondent sought a further adjournment of the hearing on the bases that his Counsel
was unavailable due to a five week trial in another jurisdiction, a key witness was unavailable until 2003 and Mr Gartrell had
not been provided with the applicant’s documents. The respondent in the same facsimile advised that his Counsel would be Mr
David Moen.

7 On 11 November 2002 my Associate wrote to Mr Moen in the following terms—
“I have attempted to contact you concerning the date of hearing and the requirements which the applicant and respondent
must fulfil. Please find attached correspondence forwarded to the parties by the Commission on 1 November 2002 which
outlines those requirements.
By facsimile dated 8 November 2002 the respondent advised that you were not available for the hearing listed for
5 December 2002. Please provide to the Commission by close of business Thursday, 14 November 2002 your unavailable
dates for December 2002 and January 2003”.

8 No response was received on behalf of the respondent. The hearing was re-listed for 18 December 2002 with the applicant’s
consent.

9 By facsimile dated 17 December 2002 Mr Moen advised that he was not briefed as Counsel and would not be attending the
hearing. He further advised that he would not be acting for Mr Gartrell or Hot Shot Nominees.

10 By facsimile of the same date the applicant requested that the matter be adjourned on the bases that she had not received any
documents from the respondent, she had been the victim of a violent crime and that she had been unable to contact one of her
witnesses Mr McQueen. The applicant requested that the matter be re-listed in February 2003.

11 My Associate contacted the applicant and the respondent on 17 December 2002 and advised them that the matter would be
adjourned and re-listed on 4 February 2003. Both parties agreed to that date and a notice issued on that day after the respective
addresses of the parties were verified with them. The parties were reminded of the requirements in the Commission letter dated
1 November 2002. Mr Gartrell advised the Commission that he had not received any documents from the applicant.

12 The matter came on for hearing on 4 February 2003 at which time there was no appearance by the respondent. Under
instruction my Associate contacted Mr Gartrell on his mobile telephone to ascertain whether he was intending to appear at the
hearing. The respondent advised that he had not been contacted regarding the hearing date and that he had received no
correspondence advising that there was a hearing and that he could not attend. On my instructions my Associate advised Mr
Gartrell that the hearing was to proceed. Mr Gartrell advised that he was in Wanneroo and that it would be an hour and a half
before he could get to the Commission. He did not attend and the matter proceeded in his absence. I recite the history because
as is evident the matter has been difficult to get to hearing and Mr Gartrell on behalf of the respondent, has both misled the
Commission and failed to have much regard for the application.  The delay caused by him would, in my view, warrant a
successful application for costs against the company. No such application was made.
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13 Evidence for the applicant was given by Mr Kevin Thompson, the applicant’s brother; Mr Michael McQueen, a former
business partner of Mr Gartrell, and the applicant herself.

14 Mr Thompson’s evidence is that Mr Gartrell employed the applicant as the paperwork in his business was in disarray. He
cannot remember the dates of Ms Thompson’s employment. He negotiated for six weeks with Mr Gartrell for monies owed to
his sister and finally gave up. He says Mr Gartrell admitted that he owed monies to Ms Thompson and indicated this in a
facsimile to a solicitor.

15 Under examination by the Commission Mr Thompson says that he attended the premises where Ms Thompson worked for the
respondent early in her employment. Her duties were typing, answering telephones, bookkeeping and assisting with compiling
a magazine. Ms Thompson lived on the premises as did Mr Gartrell.  Their daughter Lisa also occasionally worked on the
premises. He says that “right from the word go” his sister complained to him that she was not being paid and he advised her to
quit the job. In response to a question whether Ms Thompson raised the matter of non-payment with him at any other stage, Mr
Thompson’s evidence is—

“She raised it a number of times, I think. It was very early in the beginning. She mentioned that she wasn’t getting paid
but that she was going to be and I says, “I don’t think you can - - you know, that you should be doing that. You should be
being paid your own money and not being just dealt it out.” You know, five bucks maybe is about the max I ever heard
him give her, or rather, “What do you want?” you know. And then 2 months before it - - I feel sure that it concerned her
all the time because she never had any money and what did she say? She said, “I wish he would actually pay me instead
of - -” how was it - - I can’t remember the term but it’s - - I wish I could remember it now, but it’s - - the promise of him
getting some large payment that basically never came. So I’m possibly not answering your question, so what I see it as
happening is that he’s saying, “Yes, yes, we’ll have enough money soon. Yes, yes, we’ll have enough money
soon”.”(Transcript pg 40).

16 Mr Thompson says also that after his sister finished employment with the respondent she was hospitalised for depression and
attempted suicide.

17 Mr McQueen gave evidence that his wife and he were approached by Mr Gartrell in March 2001 with a proposition to establish
Baypine Holdings Pty Ltd to publish an adult magazine. Later that month Mr McQueen visited Mr Gartrell at his home and
was advised by him that he had unfinished business with Hot Shot Nominees and owed Ms Thompson $10,000 as an
employee. Ms Thompson was at that meeting. Ms Thompson stated that she was the company secretary of Hot Shot Nominees
and did all the work required for the magazine.

18 At that meeting Mr Gartrell asked Mr McQueen for the $10,000 and the proposal was rejected. Mr McQueen also states that he
saw on Mr Gartrell’s GST records that he did not pay Ms Thompson during the period of her employment. Then in mid-April
Ms Thompson was admitted to hospital suffering a sleeping pill overdose. Mr Gartrell at that time pleaded with Mr McQueen
to pay the $10,000 and Mr McQueen again rejected the proposal. Mr McQueen was at Mr Gartrell’s house when Ms
Thompson came out of hospital. Mr Gartrell proposed another business arrangement with Mr McQueen and Mr McQueen
rejected it. Mr McQueen then suggested that Mr Gartrell pay Ms Thompson the monies he owed her and Mr Gartrell replied
that he did not owe her any money.

19 In early May 2002 Mr McQueen paid Ms Thompson two weeks wages which he says she was owed “to get our book out”.
These monies were paid through the company of his wife, ie Delta One Communications. By that stage Mr McQueen says that
he had ceased to have any contact with Mr Gartrell but he had contributed $30,000 towards the magazine and paid Ms
Thompson to get the magazine out and that was then the end of the arrangement.

20 Mr McQueen says that Ms Thompson and Mr Gartrell both lived at Mr Gartrell’s house. Ms Thompson left there shortly after
she left hospital and about that time Mr Gartrell was trying to find her and could not find her. He also says that Mr Gartrell is a
bankrupt and that when he attended at Mr Gartrell’s house, Ms Thompson was always behind the computer.

21 The evidence of Ms Thompson is that she commenced employment with Hot Shot Nominees on 21 August 2000. She worked
there until the week beginning 11 May 2001 as an Office Administrator and also compiled a magazine. She says that she lived
and worked at the same place and worked 7 days a week and over 40 hours a week. The residence was at 8 Norcott Vista,
Marangaroo, and Ms Thompson says that she lived there rent free and that the only other person who lived there was Mr
Nathan Caulfield on occasion. Mr Gartrell is her ex-husband. Mr Gartrell and their daughter came and asked Ms Thompson in
July 2000 to do some work for Hot Shot Nominees. She agreed to do so on a full-time basis. Mr Gartrell also offered
Ms Thompson a room in which to live. Her hours were never discussed but she was to receive $510 per week for the first two
weeks and then $560 per week thereafter. No other conditions except the rent free room were discussed.

22 Ms Thompson says that she reported to Mr Gartrell and took no leave whilst there. She was regularly paid from 1 September
2000 to 20 October 2000 and then had to wait until 2 December 2000 for further payment. She exhibited some documents
which she says were records of the payments to her for the period to 20 October 2000 and which display payments of mostly
$450 per week [Exhibit A1]. These were obtained from her computer which she took with her on leaving and printed out the
pages sometime later and signed them. She says that she was then paid $2,700 on 2 December 2000 [Exhibit A2]. She received
a cash payment each time and banked the monies but has no bank record of the payments except the payment which she
received from Delta One Communications. After 2 December 2000 she says that she was not paid at all until the new company
Baypine Holdings was formed.

23 Ms Thompson says that when Baypine Holdings was formed Mr Gartrell sought $10,000 from Mr McQueen to pay Ms
Thompson’s unpaid wages. She exhibited an unsigned letter purportedly from Mr Gartrell to Godfrey Virtue solicitors
regarding a dispute with a previous partner of Mr Gartrell, a Mr Peck [Exhibit A4]. The letter was printed by Ms Thompson
from her computer post the termination. She says that she typed the letter on or about 17 April 2001 on Mr Gartrell’s
instructions.  She says that in July 2001 Mr Gartrell was still promising to pay her the unpaid wages. She also says that Mr
Gartrell advised her that he had filed for bankruptcy.

24 The applicant says that she continued to work for the respondent from December 2000 to April 2001 even though she was not
getting paid as she enjoyed the work, she had rent free accommodation and Mr Gartrell promised to pay her. She says that she
ceased living at Mr Gartrell’s premises in May 2001 and left there as she was depressed and had attempted suicide. She says
that she worked for two weeks when Baypine Holdings was formed and this was prior to her moving out.

25 The applicant and Mr McQueen say that Mr Gartrell is a bankrupt. There is no evidence of the status of the respondent
company. I do not take that matter further as it is unnecessary to do so.

26 The applicant represented herself and would appear not to be familiar with the procedures of the Commission. I have taken this
into account in assessing the evidence, most of which was elicited by the Commission. Although no such submission was
made, it can be inferred that the applicant wished the Commission to accept all of her evidence and the evidence given by
Mr McQueen and Mr Thompson in support of her application. If I am to accept all of this evidence then I encounter certain
difficulties; the chief difficulty being that the evidence is inconsistent and cannot all be correct. Ms Thompson claims that she
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is owed $9,900 net in wages for the period 4 December 2000 to 4 May 2001. This is a period of approximately 21.5 weeks.
Her gross wage she says was $560. Therefore the total gross wages owed would be $12,040. Exhibit A1 shows a variety of
figures but it would seem that a net weekly sum of $450 was paid if this can be relied on. This would give a total of $9,675. Mr
McQueen says that Ms Thompson is owed $10,000 as Mr Gartrell told him this information in late March 2001 and asked him
for the money. I infer from the evidence that this is a gross figure due prior to that date. Exhibit A4 says that Ms Thompson
was paid $560 gross per week and that she is owed $10,640 gross effective as at 19/04/01. The point being there is some
degree of variation and inconsistency in the amount said to be owed for the period in question. Given a standard weekly wage
it would seem to be a straightforward calculation as to the amount owed. The amounts are clearly inconsistent; eg how could
Ms Thompson be owed $10,000 in late March and yet seemingly work for another six weeks approximately, for which she was
not paid, and be entitled to $9,900. Even if I were to make certain assumptions about gross versus net figures and deduct
monies paid on behalf of Baypine Holdings I cannot reconcile the figures.

27 The next issue is one of dates. Ms Thompson says that she worked until the week beginning 11 May 2001. Her application
claims monies to 4 May 2001. Ms Thompson says she worked the last two weeks compiling the magazine for Baypine
Holdings and was paid for this, but not paid by the respondent. Mr McQueen says that he paid Ms Thompson two weeks pay in
early May for the work which she had performed for Baypine Holdings on the magazine. Mr Thompson says that after his
sister had finished employment with Mr Gartrell she was hospitalised for depression and attempted suicide. Mr McQueen says
that Ms Thompson was hospitalised in mid-April 2001. Mr McQueen also says that shortly after Ms Thompson left hospital
she ceased living in Mr Gartrell’s house and Mr Gartrell was trying to find her and could not. It is therefore difficult to
determine when Ms Thompson finished her employment based on this conflicting evidence.

28 Mr Thompson’s evidence is that his sister complained about not being paid “right from the word go” and that he did not trust
Mr Gartrell. He says Mr Gartrell simply dealt out small amounts of money to Ms Thompson. He advised his sister to quit her
job. Some months later, in December 2000, Ms Thompson on her evidence managed to obtain a delayed payment for several
weeks work of $2,700. She then on her evidence did not receive any money from Mr Gartrell for five months, yet continued to
work very hard. She says that she asked Mr Gartrell for money “all along” and apart from receiving rent free accommodation
the reasons why she says that she continued to work are that she believed that he would pay her and she enjoyed her work. I
find it hard to reconcile this evidence and to accept it all as credible.

29 The documents which Ms Thompson tendered in evidence are not on her own admission original documents of the respondent.
Instead they are documents printed by her from her computer after the employment terminated, and signed by her. The
statement of payment appears to be no more than a document created by the applicant for the purpose of the hearing. I do not
give these documents any weight.

30 His honour the President makes the following statement in regards to the nature of contractual entitlements in the matter of
Hotcopper Australia Pty Ltd v David Saab 81 WAIG 2704—

“I observe that a claim made under s.29(1)(b)(ii) of the Act is not a claim for breach of contract of employment, in the
common law sense, because the ability to make the claim, the nature of the claim and the remedies available are limited
by and also stem from the wording of the sub- section. S.29(1)(b)(ii) prescribes and defines a particular statutory breach
of contract within those limitations.
The limitations (and/or conditions precedent to the exercise of jurisdiction and/or power) include the following:-
(a) The claim must relate to an “industrial matter”, as defined in s.7 of the Act.
(b) The claim must be made by an “employee”, as defined in s.7 of the Act.
(c) The benefit claimed must be a contractual benefit, i.e. the claimant must be entitled to the claim under his/her contract
of service.
(d) The subject contract must be a contract of service.
(e) The benefit must not arise under an award or order of the Commission.
(f) The benefit must have been denied by the employer.
(See also the discussion of the nature of s.29(1)(b)(ii) claims in Ahern v AFTPI 79 WAIG 1867 (FB).)”

31 Albeit the evidence of the applicant is unchallenged by the respondent, and therefore is open to be accepted, I still need to be
satisfied of the abovementioned matters. I cannot with the necessary amount of confidence accept the evidence on behalf of the
applicant. There are too many inconsistencies to enable me to rely on the evidence given on the applicant’s behalf. The fact
that the respondent did not attend at hearing does not absent the applicant from proving that her application has merit. I cannot
determine what Ms Thompson’s contract was and I cannot find that Ms Thompson was due the payments which she claims. I
would therefore dismiss the application.

_________

2003 WAIRC 08174
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES DEBORAH ANNE THOMPSON, APPLICANT
v.
HOTSHOT NOMINEES PTY LTD ABN 83 087 263 938, RESPONDENT

CORAM COMMISSIONER S WOOD
DATE OF ORDER THURSDAY, 17 APRIL 2003
FILE NO. APPLICATION 917 OF 2002
CITATION NO. 2003 WAIRC 08174
_________________________________________________________________________________________________________

Result Application dismissed
Representation
Applicant Ms D Thompson
Respondent No appearance
_________________________________________________________________________________________________________
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Order
HAVING heard Ms D Thompson on her own behalf and there being no appearance by the respondent, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act, 1979, hereby orders—

THAT the application be and is hereby dismissed.
(Sgd.) S. WOOD,

[L.S.] Commissioner.

____________________

2003 WAIRC 08116
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES ATTILA VANYI, APPLICANT
v.
BOSTON TECHNOLOGIES T/AS COPIER WHOLESALE, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DATE THURSDAY, 10 APRIL 2003
FILE NO. APPLICATION 319 OF 2003
CITATION NO. 2003 WAIRC 08116
_________________________________________________________________________________________________________

Result Extension granted
Representation
Applicant Mr A. Yanyi appeared on his own behalf
Respondent Mr K. Valenti (of Counsel) appeared on behalf of the Respondent
_________________________________________________________________________________________________________

Reasons for Decision
(Ex tempore)

1 The Commission has listed this proceeding to deal with an extension of time to file an application which, prima facie, is an
application made under section 29(1)(b)(i) of the Industrial Relations Act 1979 (the Act). There may also be a claim under
section 29(1)(b)(ii) of the Act, that placitum of the section allowing a claim by an employee that he has not been allowed by
his employer a benefit not being a benefit, under award or order, to which he is entitled under his contract of employment.

2 I will first deal with the application as it relates to a claim for an unfair dismissal. As I have indicated, s.29(1)(b)(i) of the Act
allows a claim to be made by an employee that he is being harshly, oppressively or unfairly dismissed from his employment. It
is clear that such a person must have been in an employee and must have been dismissed before the jurisdiction under that
s.29(1)(b)(i) of the Act is enlivened. There is a dispute between the parties as to whether there has been a dismissal, and I may
have to deal with that at some time in the future.

3 The application under s.29 is to enliven powers of the Commission when it deals with claims of unfair dismissal under s.23A
of the Act. Under that section the Commission may make an order if it determines that the dismissal of an employee was harsh,
oppressive or unfair. The primary remedy is reinstatement. The secondary remedy is, if the Commission considers
reinstatement impracticable, it may in lieu of reinstatement order the employer to pay compensation for loss and injury
suffered.

4 The Commission has dealt with the principles to be applied where an application has been filed outside the statutory time
prescribed in s.29(2) of the Act. The Act was amended in August 2002 by the Labour Relations Reform Act of 2002,
particularly in s.139 of the Reform Act to insert into the Act a new s.29(3) which gives the Commission the discretion to allow
for an extension of time.

5 How the Commission should apply s.29(3) has been addressed in Andrew v Metway Property Consultants & Auctioneers
2002 WAIRC 07023 and in Azzalini v Perth Inflight Catering 2002 WAIRC 06766. In Azzalini (ibid) Commissioner Kenner
enumerated the principles to be applied.

6 I respectfully adopt those and apply them here. The principles are, that the limits imposed by s.29(2) of the Act are to be
complied with, and it is for the applicant to establish the circumstances such that the discretion to extend time should be
exercised in his favour. An extension is not automatic. The discretion resides in the Commission for the purpose of enabling it
to do justice between the parties. The Applicant is required to demonstrate that strict compliance with s.29(2) would work an
injustice and be unfair in the circumstances. Whether that is unfair or not is determined by the application of the following
considerations. First of all the length of the delay. In this case it is only two days and Mr Valenti, who appeared for Boston
Technologies t/as Copier Wholesale (the Respondent), acknowledges that the delay is very short. The explanation for the delay
is another factor. In this case the Mr Attila Vanyi (the Applicant) says that he was waiting till he received a certificate of
separation because, as I understand his evidence, the reason for dismissal written on that certificate clarified in his mind the
grounds on which the employer relied to dismiss him. The thrust of his evidence is he waited till he received that certificate.
He then later spoke to various public authorities, and he eventually filed his application. Even though he was evasive about
this, it is fair to conclude from his evidence that he knew he had to file within 28 days. So his explanation for his delay is he
needed to know the reason that the employer relied upon to dismiss him.

7 According to the principles to be applied, the Commission should consider the steps taken, if any, by the Applicant to evidence
non-acceptance of the termination of employment and that it would be contested. I cannot see anything from the evidence
which would indicate to me that the Applicant told the employer at any time that he would contest the so-called termination.
He certainly took steps to make inquiries about his rights, and from that I think it can be inferred that if he was satisfied with
the information he gained from the certificate of separation that he might indeed contest the application.

8 The next question is whether on the merits there is a sufficiently arguable case in the substantive application. It is here that the
Applicant has grave difficulties in my estimation. On his own admission he has been ordered to do work and has declined to do
it because the employer refused to give him an increase in salary. He may be able to mount a case, but I have grave doubts
whether such a case is sufficiently arguable.
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9 Finally, there is a question of prejudice to the Respondent, although prejudice of itself is not a sufficient reason not to grant an
application for an extension of time.

10 It is relevant to note that the time limit of 28 days only applies in respect of a claim for unfair dismissal. It does not apply in
respect of claims for unpaid monies, that is, a claim made under s.29(1)(b)(ii) of the Act. Such a claim is statutorily limited to
6 years. The Applicant says that he is owed money for notice, that is the contractual entitlement, and he claims he should have
been paid an additional sum of wages because he is over 45 years of age. Mr Valenti disputes the claim, but nevertheless the
Applicant claims that he is owed such money. Therefore regardless of whether the Commission allows the application for
unfair dismissal, it will still be alive in respect of the contractual benefits.

11 As to the claim for unfair dismissal, I am of the view that the period of delay in filing is so short that of itself is a persuasive
reason why the Commission should extend the time. I have grave doubts whether there is a sufficiently arguable case, but the
Applicant must be given the benefit of the doubt in respect of that at this stage. I accept his explanation for delay, and I accept
on the basis of the inquiries which he made that he set about informing his mind as to whether there were grounds to enable
him to contest the termination of employment. I intend to grant extension for the application to be dealt with by the
Commission and in view of my comments about the unfair dismissal, it is appropriate that I refer the matter to the Chief
Commissioner for his consideration of reallocation to the Commission otherwise constituted.

_________

2003 WAIRC 08117
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES ATTILA VANYI, APPLICANT
v.
BOSTON TECHNOLOGIES T/AS COPIER WHOLESALE, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DATE THURSDAY, 10 APRIL 2003
FILE NO. APPLICATION 319 OF 2003
CITATION NO. 2003 WAIRC 08117
_________________________________________________________________________________________________________

Result Extension granted
_________________________________________________________________________________________________________

Order
HAVING heard Mr A. Vanyi who appeared on his own behalf and Mr K. Valenti (of Counsel) on behalf of the Respondent, the
Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders:

THAT the application for extension of time in which to file the application be, and is hereby granted.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

SECTION 29 (1)(b)—Notation of—

Parties Number Commissioner Result
Allen RDJ Curtin University of Technology 1181/2000 COLEMAN CC Dismissed
Armstrong S Piute Invest Pty Ltd (ACN

00 881 5610) T/A Dairylink
112/2003 BEECH SC Discontinued

Bader A Phillips Petroleum (91-12) Pty Ltd 1259/2002 BEECH SC Discontinued
Bajtala KM Maria & Terry Etherton Total

Concept Cleaning
239/2003 GREGOR C Discontinued

Barbuzza A BGC Blokpave 275/2003 KENNER C Discontinued
Barrie G Ridgeside Investments Pty Ltd 155/2003 GREGOR C Discontinued
Beckett R I.S.S.I. Pty Ltd 1663/2002 HARRISON C Discontinued
Bennett M Optiman Pty Ltd 1758/2002 KENNER C Discontinued
Bettella RJ Camco Engineering Pty Ltd and

Camco (WA) Pty Ltd as Trustee for
The Camco Engineering Trust

182/2003 HARRISON C Order Issued

Bilston S Simba Pty Ltd t/a Supa Valu Victoria
Park

2101/2002 SCOTT C Discontinued

Brahma A Hungry Jack’s Pty Ltd 1509/2001 KENNER C Discontinued
Casey SJ Perth Inner City Housing Association

(Inc)
159/2003 BEECH SC Discontinued

Cooney T Bullivants 142/2003 GREGOR C Discontinued
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Parties Number Commissioner Result
Dalgleish R Kullarri Aboriginal Association In 167/2002 KENNER C Discontinued
Di Biase M National Telecoms Group (Attn: Mr

Tony Hakim)
839/2002 HARRISON C Discontinued

Dimasi J Alphapharm Pty Ltd ABN 93002739 291/2003 KENNER C Dismissed
Doore J Secret Harbour Child Care Centre 76/2003 HARRISON C Discontinued
GODDEN TK Silver Chain Nursing Association Inc 174/2003 GREGOR C Discontinued
Gonzalez DP Purple Goat Cafe 380/2003 BEECH SC Discontinued
Halleen JL Anthony Cross 314/2003 WOOD C Dismissed
Heinz RW Conymet Duratray Pty Ltd 39/2002 SCOTT C Order

(Arbitration)
Helliwell D Carey Matham Managing Director

A.C Mobility Pty Ltd
20/2003 GREGOR C Discontinued

Hollingsworth B Mr Graham Hoad, Boss Business
Print Pty Ltd (CAN 009 1290 88

1216/2002 COLEMAN CC Order Issued

Italiano J Automotive Parts Group/Repco 1834/2001 GREGOR C Discontinued
King MJ Nick & Alberto Auto Body Repairs 1875/2002 GREGOR C Discontinued
Lee Hart J Woolworths Insurance 145/2003 COLEMAN CC Dismissed
Lewis JD Caz Software 1378/2002 HARRISON C Order Issued
Lockyer I Royal Australian College of General

Practitioners
1804/2002 SCOTT C Discontinued

Machin VJ Michael Korganow 45/2003 BEECH SC Discontinued
Mathews A MW & AB Boase Cartage

Contractors
1644/2002 KENNER C Discontinued

McIntyre CD BGC Steel ,Keith Walker & Gil
Sanders

149/2003 GREGOR C Dismissed

Merigan S Fisal Pty Ltd (ACN 008 917 806) T/as
Dewsons Beaumaris

81/2003 HARRISON C Discontinued

Munce BJE Henry Walker Eltin Pty Ltd 16/2003 HARRISON C Discontinued
Orr N Carlisle Hotel 139/2003 COLEMAN CC Dismissed
Pacecca CA Mr Fred Borthwick - Director - Opal

Plaza Pty Ltd
223/2003 SCOTT C Dismissed

Pearcey L The Directors, Homeaway (Aust) Pty
Ltd (acn 009 460 229)

1702/2002 SCOTT C Discontinued

Robinson P Perth Auto Alliance t/a Range Ford 1740/2002 KENNER C Discontinued
Sarah Palmer J Domenick Palumbo 26/2003 KENNER C Dismissed
Sekulovski A Pick-Up Bakery 1451/2002 KENNER C Discontinued
Sheehy KJ Container Refrigeration Pty Ltd 152/2003 COLEMAN CC Dismissed
Sheard M R & P Investments Pty Ltd 1784/2002 KENNER C Discontinued
Smith J Direct Engineering Services Pty Ltd 2024/2002 GREGOR C Discontinued
Taylor SJ Mr Ulli Amez of WA Steel Sales 44/2003 GREGOR C Discontinued
Teague AP Merlino Furniture Imports 130/2003 GREGOR C Discontinued
Truarn MR Contract Power Management

Australia Pty Ltd ACN 064688562
2088/2002 KENNER C Discontinued

Turbett WD Bill and Jan Wright T/A Tree
Landscape and Watering Service

322/2003 HARRISON C Discontinued

Turbett W Janwill Pty Ltd T/A "Tree Landscape
and Watering"

348/2003 HARRISON C Discontinued

Van Hoe J Takas Kitchen Pty Ltd 2014/2002 WOOD C Dismissed
Wallace JD Illumination (1996) Pty Ltd 114/2003 GREGOR C Discontinued
Williams G Good Samaritan Industries 1514/2002 HARRISON C Discontinued
Wood L Hepburn Beauty & Day Spa Centre 871/2002 KENNER C Discontinued
Yeo SS Mikasa Investments Pty Ltd acn

094 908 666
1720/2002 HARRISON C Discontinued
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CONFERENCES—Matters referred—
2002 WAIRC 07237

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES THE AUSTRALIAN WORKERS’ UNION, WEST AUSTRALIAN BRANCH, INDUSTRIAL

UNION OF WORKERS, APPLICANT
v.
SCHLUMBERGER OILFIELD AUSTRALIA PTY LTD ABN 26003264597, RESPONDENT

CORAM COMMISSIONER S J KENNER
DATE  WEDNESDAY, 18 DECEMBER 2002
FILE NO/S. CR 39 OF 2002
CITATION NO. 2002 WAIRC 07237
_________________________________________________________________________________________________________

Result Application upheld in part
Representation
Applicant Mr M Llewellyn
Respondent Mr T Adams
_________________________________________________________________________________________________________

Reasons for Decision
1. This matter is one referred pursuant to s 44(9) of the Industrial Relations Act (“the Act”). The memorandum of matters

for hearing and determination sets out the nature of the dispute as follows—
1. The applicant alleges its member, Mr Jason Stanley was unfairly summarily dismissed following the tender of his

resignation by the giving of one month’s notice in writing to the respondent. The applicant seeks compensation for
loss.

2. The applicant also alleges that Mr Stanley has a contractual entitlement to payment of overtime that arose out of
his attendance at mandatory company training. The applicant relies on that part of Mr Stanley’s conditions of
employment that provided that employees, when performing offshore work, are to be paid for all hours while away
from home, including hours waiting.

3. Additionally, the applicant says that part of the duties allocated to Mr Stanley during that training was that of a
Designated Driver, in accordance with the respondent’s policy.

4. The respondent objects to and opposes the applicant’s claims.”
2. There are two matters for determination in these proceedings. The first matter is whether the applicant’s member was

lawfully dismissed on 31 December 2001. The second matter is whether the respondent denied Mr Stanley contractual
entitlements to overtime whilst he attended an overseas training course in August 2001.

3. The facts of this matter are straightforward. Mr Stanley commenced employment in the position of junior field technician
on 21 March 2001. The terms and conditions of the appointment were set out in a letter dated 16 March 2001 and in
accordance with various policies and procedures, all of which were tendered as exhibit A2. Mr Stanley was designated a
“resident non-exempt employee” and was based at Karratha, Western Australia. It was common ground that as a junior
field technician, Mr Stanley was employed at the respondent’s job level 6, which entailed employment on a five day
Monday to Friday basis, as ordinary hours. Mr Stanley understood that the documents contained in exhibit A2, were his
terms and conditions of employment.

4. Initially, Mr Stanley was engaged in the respondent’s yard at Karratha. As a trainee, it was common ground that the
applicant as a junior field technician, was essentially in a training mode. I should note at this point, that by letter dated
18 June 2001, tendered as exhibit A3, there was a variation to Mr Stanley’s conditions of employment, to specifically
refer to his five day per week status and also, a requirement to work additional hours for which he would be compensated
in accordance with the “overtime and time-in-lieu” part of the personnel manual.

5. Mr Stanley testified that in June 2001 he travelled offshore for one week as a part of his duties, with Mr Nichol, his
supervisor. He testified this included weekend work for which he was paid. Furthermore, in about August 2001, shortly
prior to travelling overseas for the training course in issue, Mr Stanley spent a further period of time working offshore.
Again, Mr Stanley said in his evidence that he was paid for time worked on weekends whilst offshore. Various payroll
records in this regard were tendered as exhibits A4, A5 and A6.

6. In relation to the overseas training, Mr Stanley testified that his supervisor, Mr Nichol, advised him that he had been
booked into the respondent’s training school in Pau, France, to attend training in late August 2001. Mr Stanley testified
that he duly travelled overseas on 29 August 2001 and returned to Western Australia on or about 29 October 2001. Mr
Stanley testified that whilst on the training programme, which entailed Monday to Friday and at least half of each
Saturday, he worked well in excess of 40 hours per week but was making no claim for this time. His claim was for
Saturdays and Sundays, for which he said he should have been paid overtime, under the respondent’s policies, as a term
of his contract of employment.

7. Mr Stanley also testified that in addition to attending the training course he acted as a driver for the respondent, to
transport both himself and other attendees at the training course. His evidence was this involved him being responsible for
the management and security of the vehicle and to pay for any vehicle expenses, for which he would be duly reimbursed.

8. On his return to Karratha, Mr Stanley submitted his overtime record forms, to Mr Nichol. The respondent advised Mr
Stanley that it did not pay overtime whilst employees were attending training courses. This concerned Mr Stanley,
because he had previously been paid overtime and whilst travelling, when attending offshore. Hence the present claim.

9. As to events leading to termination of the employment, Mr Stanley testified that in December 2001, he was requested to
attend a job offshore. Mr Stanley’s wife also works offshore, and they have a small child. Mr Stanley’s evidence was he
informed Mr Nichol that because of his family responsibilities, he would not be able to travel offshore, unless
arrangements were made for their child to be transported to Perth. The respondent was not prepared to do this. This
apparently led to a verbal warning from the respondent, that it was a requirement of Mr Stanley’s position, to go offshore
from time to time as a part of his training.
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10. In light of this event, Mr Stanley decided that given his family responsibilities and the requirement to attend offshore,
which I note was disputed by him as a matter of contract, Mr Stanley resigned by letter dated 29 December 2001. Mr
Stanley gave one month’s notice effective 28 January 2002. Importantly, Mr Stanley said in the letter, that he would “be
unavailable for work away from the Dampier base during that time”. Mr Stanley testified he gave this letter to Mr Nichol
who signed and dated it at the time. Mr Stanley’s evidence was Mr Nichol was not happy with Mr Stanley’s actions in
saying he would not work away from the Dampier base during this time. Apparently, the Sunday following the date of Mr
Stanley’s letter, Mr Stanley was due to go offshore which Mr Nichol said he would still have to do. Mr Stanley’s
evidence was that he made it clear to Mr Nichol that he was not going offshore and nor would he leave his base area.

11. I pause to note that Mr Stanley although he said there was nothing in his contract about it, accepted that as a field
technician an employee had to go offshore to a well site. Additionally, Mr Stanley had gone offshore several times, prior
to his resignation on 29 December 2001. In relation to this point, Mr Stanley could not recall whether this requirement of
the position was discussed in his initial interview with a Mr Morris. However, Mr Stanley to his credit, did not deny that
this may have been mentioned.

12. In relation to this incident, it was Mr Nichol’s evidence, who was the field service manager to whom Mr Stanley reported,
that it was a clear requirement of Mr Stanley’s position that from time to time, he go offshore as a part of his training.
This was because on Mr Nichol’s evidence, well site work accounted for about 70% of a field technician’s duties.
According to Mr Nichol, Mr Stanley’s refusal to be available to go offshore in his letter of resignation, was simply
unacceptable and he had no alternative on his evidence, but to bring the employment to an end immediately which he did
by letter dated 31 December 2001. This letter, tendered as A13, characterised Mr Stanley’s conditional resignation as “a
fundamental breach of his contract of employment”, in not been available to work away from his base.

13. In relation to the training course, Mr Nichol did confirm in his evidence that Mr Stanley attended the training school in
Pau, under his direction. He also accepted that this direction was to be available on a seven day a week basis, on the same
basis as for seven day employees. Mr Nichol also testified that he would regard it as a refusal of duty, if an employee
refused to accept training.

Conclusions
14. I found the applicant to be an impressive witness. His commitment to his family responsibilities was commendable.

However, I am satisfied on the evidence and I find that attendance from time to time offshore was a part of Mr Stanley’s
duties as a junior field technician. Whilst as Mr Llewellyn for the applicant, correctly pointed out, the letter of
appointment for Mr Stanley does not specifically refer to attendances offshore there is certainly reference to requirements
to attend to work in additional hours to complete tasks. Furthermore, the evidence was that Mr Stanley did go offshore on
several occasions as a part of his duties.

15. Given that his position as junior field technician was to train as a fully qualified field technician, requiring approximately
70 per cent of an employee’s time at the well site, it would be an implied term in my opinion, of Mr Stanley’s contract of
employment, that from time to time he attend the well site offshore, as a part of his overall duties and responsibilities. In
my opinion, it is difficult to see how a junior field technician, given the progression was to an offshore field technician
position, could adequately and appropriately equip himself or herself for the role, without the necessity for attendances
offshore to the well site, from time to time.

16. That finding brings me to a consideration of Mr Stanley’s letter of resignation. That letter, it constituting a valid notice of
resignation under the contract of employment between Mr Stanley and the respondent, had the effect of bringing the
employment to an end, all other things being equal, on or about 28 January 2002. A valid notice of termination of
employment operates according to its terms and the contract of employment will come to an end on the expiration of the
notice: Hill v Parsons (1972) 1 Ch 305 at 313 - 314. Nothing further is required to be done. There is no need in law for an
“acceptance” by an employer, unless the notice is in someway defective in which event, an acceptance may be significant.
Importantly however, during a period of notice, the contract of employment remains on foot and both parties to it are
subject to the duties, obligations and rights, conferred by the contract of employment.

17. I have no doubt whatsoever, that the effect of the respondent’s letter dated 31 December 2001, was to summarily
terminate Mr Stanley’s employment with the respondent. Whilst the contract of employment remained on foot, the
respondent retained its right to summarily dismiss Mr Stanley, with sufficient grounds. The question is, whether there was
a sufficient basis for this to occur.

18. The classic statement in relation to the exercise of an employer’s remedy of summary dismissal was referred to by
Smithers and Evatt JJ in North v Television Corp Ltd (1976) 11 ALR 599 at 609 where they said—

“For purposes of the application of the common law principles to the facts of this case, the remarks of the
Master of the Rolls in Laws v London Chronicle (Indicator Newspaper) Ltd [1959] 2 All ER 285 at 287 and
289 are in point. He said—

‘…since a contract of service is but an example of contracts in general, so that the general law of
contract will be applicable, it follows that, if summary dismissal is claimed to be justifiable, the
question must be whether the conduct complained of is such as to show the servant to have
disregarded the essential conditions of the contract of service … I … think … that one act of
disobedience or misconduct can justify dismissal only if it is of a nature which goes to show (in
effect) that the servant is repudiating the contract, or one of its essential conditions; and …
therefore … the disobedience must at least have the quality that it is “wilful”; it does (in other
words) connote a deliberate flouting of the essential contractual condition.’

… Until the terms of the contract are known and identified it is impossible to say wether or not any particular
conduct is in breach thereof or is a breach of such gravity or importance as to indicate a rejection or
repudiation of the contract.
One cannot begin the enquiry without ascertaining what work … the employee was employed and had
undertaken to perform. It is also necessary to ascertain what particular obligations the parties had agreed upon
as important or even vital.”

19. In the context of the present case, this was a situation where Mr Stanley was evincing an intention to not be bound by his
contract of employment in the future. This was an anticipatory breach of contract in my opinion. The question is however,
whether the obligation to leave the base at Dampier, was fundamental or not. There was no doubt on the evidence, that
Mr Stanley’s refusal was deliberate or “wilful”.
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20. In my opinion, the requirement to attend from time to time offshore, as part of his duties as a junior field technician, was
an essential condition of Mr Stanley’s employment. I accept that the requirement was not regular and ongoing. However,
the requirement from time to time to do so does not render that requirement in my opinion, any less fundamental.

21. To put it another way, the effect of Mr Stanley’s repudiation on 29 December 2001, was to say to the respondent he was
only prepared to perform his contract of employment with the respondent in a fundamentally different way to that which
he was obliged to do. This was impermissible.

22. Whilst I have observed that Mr Stanley’s commitment to his family responsibilities was very genuine and admirable, he
also had a commitment to the respondent. I am not persuaded that Mr Stanley has made out his claim in this regard.

Travel Claim
23. The determination of this matter, involves an analysis of the contractual obligations between Mr Stanley and the

respondent. It was common ground that the terms and conditions of the employment, included reference to various
personnel procedures and policies, included in exhibit A2. Additionally, the evidence was and I find, that Mr Stanley did
attend offshore as a part of his overall training, and was paid overtime for working weekends and whilst travelling.

24. The thrust of the applicant’s submissions in relation to this part of the claim was that because Mr Stanley was directed by
the respondent to go to France for the period of training that direction must be taken to have been given, as an incident of
the contract of employment. It follows, that Mr Stanley had an obligation to comply with this direction, and it being a
requirement, Mr Stanley was entitled to be paid for all time so attending. I should note that it was common ground that
Mr Stanley was paid for ordinary hours whilst attending the training course, and his other accommodation and incidental
expenses were met.

25. The question is whether Mr Stanley should be paid for the overtime that he has claimed.
26. The respondent’s submissions, through Mr Adams, its human resources manager, were that the period Mr Stanley

attended training in France, was not work truly described. He drew a distinction between work and training, and
submitted that the respondent had never paid overtime for employees attending to such overseas training programmes. In
this regard, Mr Adams drew the Commission’s attention to the fact that “seven day a week” employees, do not accrue
ADO’s, under the policies, when attending training. It was therefore submitted that on this basis, “5 day a week
employees” should not be paid for overtime either.

27. The terms of Mr Stanley’s contract of employment, incorporating as it did, the personnel manual, makes it clear at clause
6.1.7 - Job Development that employees would be required to attend training courses, sometimes outside of the location
of their assignment, in order to improve their knowledge as they progress in their careers with the respondent. It was also
clear on the evidence of Mr Nichol, and I find, that the training in France for Mr Stanley, was a requirement and it was
not optional. This is at least in part evidenced by reason of the fact that Mr Stanley was paid his base income for ordinary
hours whilst attending the programme.

28. In my opinion, this matter is to be resolved in accordance with Mr Stanley’s contract of employment with the respondent.
In my view, the contract of employment, as contained in the personnel manual, obliged Mr Stanley to attend the training
course in France. Whilst so attending, all of the incidents of the contract of employment remained on foot, including that
aspect relating to payment of salary and entitlements.

29. I accept on the evidence that on the course Mr Stanley was required to attend the training on Saturdays for at least half to
three-quarters of each Saturday, whilst on the course. However, Mr Stanley said that the rest of this day and Sundays,
were free time. Indeed, it was Mr Nichol’s evidence that on his return, Mr Stanley informed him that on Sundays he did
“jollies”, which the Commission understood was in the form of day trips touring parts of France.  This was not
contradicted by the applicant.

30. On all of the evidence and the contract documents, the Commission is satisfied that Mr Stanley was obliged to attend the
training course in France and that those attendances ought be regarded as work, in the sense that there was a contractual
obligation to attend. However, I am not persuaded that Mr Stanley should receive payment for other than half days on the
Saturday’s and for his travel time to and from the course in France. In respect of the free time, albeit whilst the contract of
employment was on foot, it would be in my view contrary to equity and good conscience, for the Commission to order the
respondent to pay Mr Stanley for undertaking “jollies”, at its expense.

31. The parties are directed to confer within 21 days as to the quantum of any order to issue. In the event that the parties are
unable to reach agreement on this matter, the Commission will re-list the application to determine quantum.

_________

2003 WAIRC 08249
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE AUSTRALIAN WORKERS’ UNION, WEST AUSTRALIAN BRANCH, INDUSTRIAL
UNION OF WORKERS, APPLICANT
v.
SCHLUMBERGER OILFIELD AUSTRALIA PTY LTD ABN 26003264597, RESPONDENT

CORAM COMMISSIONER S J KENNER
DATE MONDAY, 5 MAY 2003
FILE NO/S. CR 39 OF 2002
CITATION NO. 2003 WAIRC 08249
_________________________________________________________________________________________________________

Result Order issued
Representation
Applicant Mr M Llewellyn
Respondent Mr T Adams as agent
_________________________________________________________________________________________________________
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Supplementary Reasons for Decision
1 In the Commission’s earlier reasons for decision in this matter the applicant’s claims were upheld in part. The parties were

directed to confer as to the quantum of any order to issue. The parties have conferred and have not been able to reach
agreement. Accordingly, the parties have requested that the Commission determine the quantum of the order to issue.

2 The matter to be determined is the quantum of overtime payments which the Commission held Mr Stanley was entitled to
when travelling to and from and attending the respondent’s training course in France.

3 In essence, the difference between the parties is this. The applicant referred to the Commission’s conclusions at para 30 of the
reasons for decision. It was submitted that the appropriate overtime payment for Saturdays whilst Mr Stanley was on the
training course, should be five hours, as in addition to attending the course for approximately four hours, the evidence was Mr
Stanley was the designated driver responsible for transporting other attendees to and from the training course venue. The
respondent’s submission was that payment ought to be made only for the actual time attending the training course for four
hours each Saturday.

4 In terms of travelling time, the applicant submitted that Mr Stanley’s travelling time as claimed in his time sheets submitted to
the respondent, which included waiting time, ought to be paid at overtime rates. On the other hand, the respondent said that
travel time should be paid in respect of the time actually travelling, less ordinary hours already paid by way of salary.

5 The thrust of the applicant’s submissions were that its propositions were consistent with the Commission’s findings that Mr
Stanley was a seven day a week employee. I merely pause to observe at this point, that the Commission made no such finding.

Conclusions
6 In relation to payment for the Saturdays Mr Stanley attended the training course, I am of the view that it would be only fair and

reasonable for Mr Stanley to be paid for the time attending the training course, which on the evidence was approximately four
hours per Saturday, and in addition, the time spent incidentally in transporting employees to and from the course location, as
the designated driver. On all of the evidence as a whole, an allowance of one hour per Saturday should be made for this duty,
and I therefore conclude that Mr Stanley should be paid five hours at time and one half for this period. On the basis that seven
Saturdays were involved, payable at time and one half for five hours per day at the agreed hourly rate of $17.0596 leads to a
total payment of $895.63.

7 In terms of travel time, in my view Mr Stanley ought to receive payment for the total time elapsed that he spent travelling to
and from the training course in France. Based upon time sheets submitted, this would comprise 24 hours at time and one half
on the out bound journey to France, and 16 hours at time and one half for Saturday travel and 24 hours at double time for
Sunday travel on 27 and 28 October 2001 respectively. This is then calculated to equate to 108 hours at ordinary time being Mr
Stanley’s hourly rate as above, leading to a total payment of $1,842.44.

8 Accordingly, the total sum to be paid to Mr Stanley is $2,738.07. The Commission orders accordingly.

_________

2003 WAIRC 08282
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE AUSTRALIAN WORKERS’ UNION, WEST AUSTRALIAN BRANCH, INDUSTRIAL
UNION OF WORKERS, APPLICANT
v.
SCHLUMBERGER OILFIELD AUSTRALIA PTY LTD ABN 26003264597, RESPONDENT

CORAM COMMISSIONER S J KENNER
DATE THURSDAY, 8 MAY 2003
FILE NO/S. CR 39 OF 2002
CITATION NO. 2003 WAIRC 08282
_________________________________________________________________________________________________________

Result Order issued
Representation
Applicant Mr M Llewellyn
Respondent Mr T Adams as agent
_________________________________________________________________________________________________________

Order
HAVING heard Mr M Llewellyn on behalf of the applicant and Mr T Adams as agent on behalf of the respondent, the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders—

1 THAT the respondent pay to the applicant the sum of $2,738.07 as a denied contractual benefit less any amount payable
to the Commissioner of Taxation pursuant to the Income Tax Assessment Act 1936 and actually paid within 21 days of
the date of this order.

2 THAT the applicant’s claim that Mr Stanley was harshly, oppressively or unfairly dismissed be and is hereby dismissed.
(Sgd.) S. J. KENNER,

[L.S.] Commissioner.

____________________
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2003 WAIRC 08110
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS,
APPLICANT
v.
BHP BILLITON IRON ORE, RESPONDENT

CORAM COMMISSIONER S J KENNER
DATE WEDNESDAY, 9 APRIL 2003
FILE NO. CR 195 OF 2002
CITATION NO. 2003 WAIRC 08110
_________________________________________________________________________________________________________

Result Direction issued
Representation
Applicant Mr D Schapper of counsel
Respondent Mr R Curry of counsel
_________________________________________________________________________________________________________

Direction
HAVING heard Mr D Schapper of counsel for the applicant and Mr R Curry of counsel for the respondent the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby directs—

1. THAT further evidence in chief in this matter be adduced by way of signed witness statements which will stand as
the evidence in chief of the maker. Evidence in chief other than that contained in the witness statements may only be
adduced by leave of the Commission.

2. THAT the applicant and respondent file and serve signed witness statements upon which they intend to rely by
14 April 2003.

3. THAT the applicant and respondent file and serve any signed witness statements in reply upon which they intend to
rely by 17 April 2003.

(Sgd.) S. J. KENNER,
[L.S.] Commissioner.

CONFERENCES—Notation of—

Parties Commissioner Conference
Number

Dates Matter Result

Australian Liquor,
Hospitality and
Miscellaneous
Workers Union,
Western
Australian Branch

Cuddles
Childcare Group

SCOTT C C273/2002 N/A Redundancy Concluded

Australian Liquor,
Hospitality and
Miscellaneous
Workers Union,
Western
Australian Branch

OCS Quirk Pty
Ltd

WOOD C C264/2002 19-Dec-02 Rostered hours
and alleged loss
of income

Concluded

Automotive, Food,
Metals,
Engineering,
Printing and
Kindred Industries
Union of Workers

Alcoa of
Australia Limited

BEECH SC C3/2003 21-Jan-03
5-May-03

Dismissal Concluded

Automotive, Food,
Metals,
Engineering,
Printing and
Kindred Industries
Union of Workers

Pasonnay Pty Ltd
t/as International
Drillquip

GREGOR C C250/2002 6-Feb-03 Alleged
termination

Concluded
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Parties Commissioner Conference
Number

Dates Matter Result

Automotive, Food,
Metals,
Engineering,
Printing and
Kindred Industries
Union of Workers

Royal
Automobile Club
of WA (Inc)

GREGOR C C53/2003 09-Apr-03 Alleged
termination

Concluded

Automotive, Food,
Metals,
Engineering,
Printing and
Kindred Industries
Union of Workers

Colour Press Pty
Ltd

GREGOR C C54/2003 09-Apr-03 Introduction of
new roster

Concluded

Automotive, Food,
Metals,
Engineering,
Printing and
Kindred Industries
Union of Workers

Seagate
Structural
Engineering Pty
Ltd

GREGOR C C267/2002 27-Dec-02 Alleged
termination

Referred

Automotive, Food,
Metals,
Engineering,
Printing and
Kindred Industries
Union of Workers

Seagate
Structural
Engineering Pty
Ltd

GREGOR C CR267/2002 3-Apr-03 Alleged
termination

Upheld

Automotive, Food,
Metals,
Engineering,
Printing and
Kindred Industries
Union of Workers

Royal
Automobile Club
- WA (Inc)

GREGOR C C55/2003 09-Apr-03 Alleged
termination

Concluded

Civil Service
Association of
Western Australia
Incorporated

Attorney General BEECH SC PSAC10/2003 25-Mar-03 Reclassification Referred

Civil Service
Association of
Western Australia
Incorporated

Attorney
General,
Department of
Justice

SCOTT C PSAC6/2003 N/A Cessation of
payment of
Commuted
Shift Allowance
to Group
Workers
receiving
Workers’
Compensation
Payments

Concluded

Civil Service
Association of
Western Australia
Incorporated

Director General,
Department of
Justice

BEECH SC PSAC20/2002 17-Jun-02
20-Nov-02
17-Feb-03

Industrial
Matters

Concluded

Civil Service
Association of
Western Australia
Incorporated

The Director
General,
Department of
Justice

BEECH SC PSAC9/2003 28-Feb-03
11-Mar-03

Reclassification Referred

Civil Service
Association of
Western Australia
Incorporated

Director General,
Department for
Community
Development

SCOTT C PSAC21/2003 09-May-03 Dispute over
forced
retirement

Concluded
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Parties Commissioner Conference
Number

Dates Matter Result

Communications,
Electrical,
Electronic,
Energy,
Information,
Postal, Plumbing,
and Allied
Workers Union

Benchmark
Recruitment
(WA) Pty Ltd

GREGOR C C43/2003 19-Mar-03 Alleged
termination

Concluded

Communications,
Electrical,
Electronic,
Energy,
Information,
Postal, Plumbing
and Allied
Workers Union

West Australian
Newspapers Ltd

WOOD C C245/2002 02-Dec-02 Dispute over
proposed wage
rates

Concluded

Construction,
Forestry, Mining
and Energy Union
of Workers

Ahayca Holdings
Pty Ltd trading
as Bull's
Bricklaying
Services

GREGOR C C166/2002 19-Aug-02 Alleged
termination

Referred

Construction,
Forestry, Mining
and Energy Union
of Workers

Ahayca Holdings
Pty Ltd trading
as Bull's
Bricklaying
Services

GREGOR C CR166/2002 03-Feb-03 Alleged
termination

Discontinued

Construction,
Forestry, Mining
and Energy Union
of Workers

Southdown
Construction Co
Pty Ltd

GREGOR C C69/2003 30-Apr-03 Alleged
reduction of
terms and
conditions

Concluded

Hospital Salaried
Officers
Association of
Western Australia
(Union of
Workers)

Gribbles Group
Limited

SCOTT C C75/2002 N/A Termination of
employment
and
entitlements
owed

Concluded

Shop, Distributive
and Allied
Employees’
Association of
Western Australia

Amis Holdings
Pty Ltd t/a Supa
Valu Swan View

WOOD C C20/2003 N/A Time and Wage
Records

Concluded

Transport
Workers' Union of
Australia,
Industrial Union of
Workers, Western
Australian Branch

Environsafe
Directional
Drilling

WOOD C C15/2003 14-Mar-03 Alleged non
payment of
severance pay

Discontinued

Transport
Workers' Union of
Australia,
Industrial Union of
Workers, Western
Australian Branch

Repco Auto Parts WOOD C C13/2003 14-Mar-03 Provision of air
conditioning in
the company
vehicles

Concluded

Western
Australian Police
Union of Workers

Commissioner of
Police Police
Service of
Western
Australia

SCOTT C PSAC41/2002 09-Jan-03 Re-engagement
into the
Western
Australia Police
Service of
J.Jowett

Concluded
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Parties Commissioner Conference
Number

Dates Matter Result

Western
Australian Prison
Officers' Union of
Workers

Hon Attorney
General

BEECH SC C186/2002 09-Sep-02
12-Sep-02
13-Sep-02
16-Sep-02
17-Sep-02
19-Sep-02
20-Sep-02
27-Sep-02
01-Oct-02
01-Nov-02
26-Nov-02
13-Dec-02
10-Jan-03
28-Feb-03

Stoppage of
work

Concluded

PROCEDURAL DIRECTIONS AND ORDERS—
2003 WAIRC 08237

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES DEBBIE LARKIN, APPLICANT

v.
BORAL RESOURCES (WA) LTD, RESPONDENT

CORAM COMMISSIONER S J KENNER
DATE FRIDAY, 2 MAY 2003
FILE NO. APPLICATION 290 OF 2002
CITATION NO. 2003 WAIRC 08237
_________________________________________________________________________________________________________

Result Direction issued
Representation
Applicant Mr M Richardson as agent
Respondent Mr D Jones as agent
_________________________________________________________________________________________________________

Direction
HAVING heard Mr Mr M Richardson as agent on behalf of the applicant and Mr D Jones as agent on behalf of the respondent the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby directs—

1. THAT leave to reopen this matter be heard and determined by way of written submissions of the parties;
2. THAT the parties file and serve their written submissions by 4pm 16 May 2003.

(Sgd.) S. J. KENNER,
[L.S.] Commissioner.

____________________

2003 WAIRC 08165
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES JOHN DAVISON, APPLICANT
v.
ANGUS AND COOTE PTY LTD, RESPONDENT

CORAM COMMISSIONER P E SCOTT
DATE OF ORDER THURSDAY, 17 APRIL 2003
FILE NO/S. APPLICATION 491 OF 2002
CITATION NO. 2003 WAIRC 08165
_________________________________________________________________________________________________________

Result Order issued
_________________________________________________________________________________________________________

Order
WHEREAS this is an application pursuant to Section 29(1)(b)(i) of the Industrial Relations Act 1979; and
WHEREAS on the 17th day of April 2003 the Commission convened a conference in chambers for the purpose of dealing with
interlocutory matters; and
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WHEREAS at the conclusion of that conference the Commission issued orders in respect of the matter;
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby
orders that—

1. the above proceedings which is listed for hearing on the 22, 23 & 24 April 2003 be adjourned to the 3, 4 &
5 June 2003.

2. the Applicant’s notice of amended application will stand as the Applicant’s application and further service be
dispensed with.

3. by Tuesday, the 29th April 2003 the Respondent file any amended notice of answer and counterproposal.
4. by Tuesday, the 6th May 2003 the parties provide each other with particulars of their respective application, and

answer and counterproposal.
5. by Tuesday, the 13th May 2003 the parties discover and make available for inspection all documents which are

or have been in their respective possession, custody or power relating to any matter in question.
6. by Tuesday, the 20th May 2003 the parties file and serve their respective outlines of submissions and lists of

authority.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.

____________________

2003 WAIRC 08232
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES MARION MCFADDEN, APPLICANT
v.
CAMBRIDGE INTERNATIONAL COLLEGE, RESPONDENT

CORAM COMMISSIONER S J KENNER
DATE THURSDAY, 1 MAY 2003
FILE NO. APPLICATION 1336 OF 2002
CITATION NO. 2003 WAIRC 08232
_________________________________________________________________________________________________________

Result Order issued
Representation
Applicant Ms D Flint of counsel
Respondent Mr T Petani of counsel
_________________________________________________________________________________________________________

Order
HAVING heard Ms D Flint of counsel on behalf of the applicant and Mr T Petani of counsel on behalf of the respondent the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, by consent hereby orders—

THAT each party shall give an informal discovery by serving its list of documents by 6 May 2003.
(Sgd.) S. J. KENNER,

[L.S.] Commissioner.

____________________

2003 WAIRC 08274
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING AND KINDRED
INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
WENCO PTY LTD, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DATE WEDNESDAY, 7 MAY 2003
FILE NO. APPLICATION 1856 OF 2002
CITATION NO. 2003 WAIRC 08274
_________________________________________________________________________________________________________

Result Discontinued
_________________________________________________________________________________________________________

Order
WHEREAS on 12th November 2002, The Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union of
Workers - Western Australian Branch applied to the Commission for an order pursuant to the Industrial Relations Act, 1979; and
WHEREAS on 13th November 2002 the Commission convened proceedings between the parties for 2nd December 2002 and later at
the request of the Applicant Union the matter was stood over until 15th February 2003; and



83 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 1277

WHEREAS on 20th February 2003 the Commission contacted the Applicant Union by fax requesting advice on the status of the
matter and there being no response the matter was listed For Mention on 19th March 2003;
WHEREAS on at the hearing on 19th March 2003 the Commission instructed the Applicant Union to advise the Commission within
one month or the file would be closed and there being no advice by 7th May 2003 the Commission decided to discontinue the
application.
NOW THEREFORE pursuant to the powers vested in it by the Industrial Relations Act, 1979, the Commission, hereby orders—

THAT the application be, and is hereby, discontinued.
(Sgd.) J. F. GREGOR,

[L.S.] Commissioner.

____________________

2003 WAIRC 08281
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING AND KINDRED
INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH
AND
THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS,
APPLICANTS
v.
COROMAL CARAVANS, RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
DATE THURSDAY, 8 MAY 2003
FILE NO/S. APPLICATION 2075 OF 2002
CITATION NO. 2003 WAIRC 08281
_________________________________________________________________________________________________________

Result Application for an enterprise order discontinued.
Representation
Applicants Mr D Hicks on behalf of The Automotive, Food, Metals, Engineering, Printing and Kindred Industries

Union of Workers - Western Australian Branch
Mr T Kucera (of counsel) on behalf of The Construction, Forestry, Mining and Energy Union

Respondent Mr J Williams (as agent) and later Mr A Drake Brockman (of counsel)
_________________________________________________________________________________________________________

Order
WHEREAS an application by The Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union of Workers -
Western Australian Branch was lodged in the Commission pursuant to section 42(I) of the Industrial Relations Act 1979;
AND WHEREAS on 28 January 2003 the Commission issued an order joining The Construction, Forestry, Mining and Energy
Union of Workers as a party to the application;
AND WHEREAS the application was heard on 31 January 2003;
AND WHEREAS the parties to the application sought an adjournment of the hearing for private discussions to take place;
AND WHEREAS The Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union of Workers, Western
Australian Branch and The Construction, Forestry, Mining and Energy Union of Workers subsequently filed Notices of
Discontinuance in the Commission;
AND HAVING HEARD Mr D Hicks and Mr T Kucera (of counsel) on behalf of the applicants and Mr A Drake-Brockman (of
counsel) on behalf of the respondent;
NOW THEREFORE, I the undersigned, pursuant to the powers conferred on me under the Industrial Relations Act 1979, hereby
order—

THAT the application be discontinued.
(Sgd.) A. R. BEECH,

[L.S.] Senior Commissioner.

____________________

2003 WAIRC 08213
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES DIANA ELIZABETH DOWNS-STONEY, APPLICANT
v.
DERBARL YERRIGAN HEALTH SERVICE, RESPONDENT

CORAM COMMISSIONER S WOOD
DATE OF ORDER WEDNESDAY, 30 APRIL 2003
FILE NO. APPLICATION 37 OF 2003
CITATION NO. 2003 WAIRC 08213
_________________________________________________________________________________________________________
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Result Directions issued
Representation
Applicant Mr T Retallack of Counsel
Respondent Mr B Jackson of Counsel
_________________________________________________________________________________________________________

Order
The Commission, having heard Mr T Retallack of counsel on behalf of the applicant and Mr B Jackson of counsel on behalf of the
respondent, and having determined that the following directions are necessary and expedient for the just hearing and determination
of the matter, it is this day, the 30th day of April 2003, ordered as follows:—

1. THAT the applicant provide to the respondent, within 28 days of this order, the following documents—
1. All documents including but not limited to rosters, timesheets and schedules setting out the time Ms Downs-

Stoney worked for, or provided services to the Social Security Appeals Tribunal between 7 January 2002 and
the end of November 2002.

2. All contractual documents relating to services provided by the applicant to the Society Security Appeals
Tribunal.

3. All documents in the applicant’s possession custody or power relating to her BankWest visa account.
4. All documents referred to in an email to Marian Kickett dated 6 December 2002, including but not limited to

the following—
(a) diary notes including a diary note of a conversation with Dr Quadros;
(b) a file containing relevant information.

5. Documents relating to the applicant’s medical treatment and interaction between the applicant and the medical
practitioners of the respondent, including but not limited to the medical files, notes, diary notes, files and
prescriptions relating to the applicant.

2. THAT the respondent provide to the applicant, within 28 days of this order, the following documents—
1. Copies of all time cards from 7 January 2003 to the last date on which Ms Downs-Stoney worked at the Derbarl

Yerrigan Health Service premises in November 2002;
2. Copies of itineraries for travel undertaken by the applicant on behalf of Derbarl Yerrigan Health Service in the

year 2002;
3. Copies of the calculations used to determine the higher duties rate for the applicant and the dates between

which these rates were paid;
4. The CEO salary used to calculate the applicant’s pay during the time that she acted in the position;
5. The calculation of superannuation throughout the whole period of the applicant’s employment;
6. A statement of any sick leave, annual leave or TOIL taken during the applicant’s employment with Derbarl

Yerrigan Health Service;
7. A print out of calls made by ADT to Ms Downs-Stoney and the times which these calls were made in relation to

the security of the building.
8. A disk and hard copies of ingoing and outgoing e-mails to and from the applicant for the period of Ms Downs-

Stoney’s employment;
9. Any document provided to the applicant giving details of the Derbarl Yerrigan Corporate account.
10. Any board meeting minutes but limited to issues concerning the employment performance or direction of the

applicant.
3. THAT generally there be mutual discovery.
4. THAT there be liberty to apply on 48 hours notice to the Commission to the applicant and the respondent.

(Sgd.) S. WOOD,
[L.S.] Commissioner.

____________________

2003 WAIRC 08288
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE AUSTRALIAN WORKERS’ UNION, WEST AUSTRALIAN BRANCH, INDUSTRIAL
UNION OF WORKERS, APPLICANT
v.
KALGOORLIE CONSOLIDATED GOLD MINES PTY LTD & OTHERS, RESPONDENTS

CORAM COMMISSIONER S J KENNER
DATE FRIDAY, 9 MAY 2003
FILE NO. APPLICATION 213 OF 2003
CITATION NO. 2003 WAIRC 08288
_________________________________________________________________________________________________________

Result Order issued
Representation
Applicant Mr M Llewellyn
Respondents Ms C Kruger as agent
_________________________________________________________________________________________________________
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Order
HAVING heard Mr M Llewellyn on behalf of the applicant and Ms C Kruger as agent on behalf of the respondents, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, by consent hereby orders—

THAT the herein proceedings be and are hereby divided such that the applicant’s claim in relation to public holidays
and the counterproposals of the respondents be and are hereby joined to application 899B of 2002.

(Sgd.) S. J. KENNER,
[L.S.] Commissioner.

____________________

2003 WAIRC 08236
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN MUNICIPAL, ADMINISTRATIVE, CLERICAL AND SERVICES UNION OF
EMPLOYEES, WA CLERICAL AND ADMINISTRATIVE BRANCH, APPLICANT
v.
A.C. GOODE & CO AND OTHERS, RESPONDENTS

CORAM CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER MONDAY, 14 APRIL 2003
FILE NO/S. APPLICATION 417 OF 2003
CITATION NO. 2003 WAIRC 08236
_________________________________________________________________________________________________________

Result Application for substituted service granted
_________________________________________________________________________________________________________

Order
WHEREAS on 1 April 2003 the applicant filed in the Commission an application to vary the Clerks (Commercial, Social and
Professional Services) Award No. 14 of 1972 pursuant to Sections 40 and 40B of the Industrial Relations Act, 1979;
AND WHEREAS on 1 April 2003 the applicant applied to the Commission for an order for substituted service pursuant to
Regulation 90 of the Industrial Relations Commission Regulations, 1985;
AND HAVING considered the application lodged in the Commission on 1 April 2003 for substituted service ex parte;
THE COMMISSION pursuant to the powers conferred on it by the Industrial Relations Act, 1979 hereby orders:-

THAT the application for substituted service be granted in accordance with the following terms—
The applicant union to serve a copy of application 417 of 2003 as follows—
1. A copy on all parties identified in Schedule B of the application for substituted service lodged in the

Commission on 1 April 2003.
2. A copy to the Chamber of Commerce and Industry Western Australia Incorporated, the Honourable Minister for

Labour Relations, the Australian Mines and Metals Association Incorporated and the Trades and Labor Council
of Western Australia.

AND that a public notice be placed in the The West Australian Newspaper.
(Sgd.) W. S. COLEMAN,

[L.S.] Chief Commissioner.

____________________

2003 WAIRC 08239
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN MUNICIPAL, ADMINISTRATIVE, CLERICAL AND SERVICES UNION OF
EMPLOYEES, W.A. CLERICAL AND ADMINISTRATIVE BRANCH, APPLICANT
v.
SWAN BREWERY COMPANY LIMITED AND OTHERS, RESPONDENTS

CORAM CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER MONDAY, 14 APRIL 2003
FILE NO/S. APPLICATION 449 OF 2003
CITATION NO. 2003 WAIRC 08239
_________________________________________________________________________________________________________

Result Application for substituted service granted
_________________________________________________________________________________________________________

Order
WHEREAS on 7 April 2003 the applicant filed in the Commission an application to vary the Clerks (Wholesale and Retail
Establishments) Award No. 3 of 1947 pursuant to Sections 40 and 40B of the Industrial Relations Act, 1979;
AND WHEREAS on 7 April 2003 the applicant applied to the Commission for an order for substituted service pursuant to
Regulation 90 of the Industrial Relations Commission Regulations, 1985;
AND HAVING considered the application lodged in the Commission on 7 April 2003 for substituted service ex parte;
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THE COMMISSION pursuant to the powers conferred on it by the Industrial Relations Act, 1979 hereby orders—
THAT the application for substituted service be granted in accordance with the following terms—
The applicant union to serve a copy of application 449 of 2003 as follows—
1. A copy on all parties identified in Schedule B of the application for substituted service lodged in the

Commission on 7 April 2003.
2. A copy to the Chamber of Commerce and Industry Western Australia Incorporated, the Honourable Minister for

Labour Relations, the Australian Mines and Metals Association Incorporated and the Trades and Labor Council
of Western Australia.

AND that a public notice be placed in the The West Australian Newspaper.
(Sgd.) W. S. COLEMAN,

[L.S.] Chief Commissioner.

____________________

2003 WAIRC 08201
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE WESTERN AUSTRALIAN POLICE UNION OF WORKERS, APPLICANT
v.
COMMISSIONER OF POLICE, RESPONDENT

CORAM COMMISSIONER P E SCOTT
DATE OF ORDER TUESDAY, 29 APRIL 2003
FILE NO/S. C 36 OF 2003
CITATION NO. 2003 WAIRC 08201
_________________________________________________________________________________________________________

Result Recommendation issued
_________________________________________________________________________________________________________

Recommendation
WHEREAS this is an application pursuant to Section 44 of the Industrial Relations Act 1979; and
WHEREAS on the 1st, 10th and 28th days of April 2003 the Commission convened conferences for the purpose of conciliating
between the parties; and
WHEREAS at the conference on the 28th day of April 2003 the Respondent advised the Commission that the issues against Mr
MacKenzie will be re-investigated but could not advise the Commission as to when this will take place or how long the process will
take to complete; and
WHEREAS at that conference the Applicant sought that the Respondent cease all action against Mr MacKenzie; and
WHEREAS having considered the impact of the lack of certainty and the delay in this re-investigation upon Mr MacKenzie and to
prevent the deterioration of industrial relations, the Commission made a recommendation;
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby
recommends that—

The Respondent advise Mr MacKenzie within 14 days whether or not he will be charged.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.

____________________

2003 WAIRC 08200
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES STEPHEN KELLY
THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED,
APPLICANTS
v.
THE DIRECTOR GENERAL, DEPARTMENT OF JUSTICE, RESPONDENT

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DATE OF ORDER TUESDAY, 29 APRIL 2003
FILE NO. P 43 OF 2002, P 46 OF 2002
CITATION NO. 2003 WAIRC 08200
_________________________________________________________________________________________________________

Result Order issued
_________________________________________________________________________________________________________

Order
WHEREAS these are applications before the Public Service Arbitrator (“the Arbitrator”) in respect of the Respondent’s actions
towards Mr Stephen Kelly, its employee; and
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WHEREAS the Arbitrator has convened conferences between the parties; and
WHEREAS at a conference on Monday, the 28th day of April 2003, the Arbitrator heard from the parties as to an application for
interim orders to be issued in respect of Mr Kelly’s return to work; and
WHEREAS the Arbitrator has considered the appropriate tests in respect of interim orders and has decided that it is appropriate for
the purpose of ensuring that there is no further deterioration in industrial relations between the parties, that they meet for the
purpose of discussing Mr Kelly’s return to work; and
WHEREAS the parties have been and continue to be in dispute as to the reasons for Mr Kelly not being at work; and
WHEREAS the Arbitrator is of the view that these orders will assist in the ultimate resolution of the matter;
NOW THEREFORE, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979,
hereby orders that—

1. The parties shall meet to discuss Mr Kelly’s return to work.
2. The meetings referred to in Order 1 shall be chaired by the Registrar or a Deputy Registrar in accordance with a

direction of the Arbitrator.
3. The first such meeting shall be convened no later than 7 days from the 28th day of April 2003.
4. Those in attendance at the meetings shall be Mr Kelly and a representative of the Union, and no more than two

representatives of the Respondent, one of whom at least shall have full details of the issues the Respondent
wishes to raise with Mr Kelly before his return to work.

5. The first meeting between the parties shall be for the purpose of the Respondent informing Mr Kelly in detail of
any issues associated with his performance or conduct.

6. Mr Kelly shall have an opportunity to consider the issues raised by the Respondent and prepare a response.
Therefore, a second meeting may be required should Mr Kelly not be in a position to respond to the issues
raised by the Respondent in the course of the first meeting. Such second meeting shall be convened no later than
7 days after the first meeting.

7. Following Mr Kelly providing his response to the Respondent, the Respondent shall return Mr Kelly to his
position at Casuarina Prison unless there is good reason not to do so.

8. The Respondent shall advise Mr Kelly within 7 days of his response as to its intentions in respect of his work
and/or provide any directions to him in that regard. In advising Mr Kelly of its intentions and/or any directions,
the Respondent shall provide reasons to Mr Kelly.

9. Mr Kelly shall comply with any directions from the Respondent referred to in Order 8.
10. Should Mr Kelly claim that the Respondent’s directions and/or intentions are unfair, harsh, oppressive or

unreasonable, he may apply to the Commission to amend the application to include consideration of the
Respondent’s directions and/or intentions.

11. The Registrar or Deputy Registrar shall report to the Arbitrator as to progress of the meetings referred to within
the Orders.

12. These Orders shall remain in operation until the hearing and determination of applications P 43 and P 46 of
2002.

13. The parties may apply to the Arbitrator for the Orders to be amended and/or rescinded upon 48 hours notice to
the other party.

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner.

Public Service Arbitrator.

PUBLIC SERVICE APPEAL BOARD—
2003 WAIRC 08133

AGAINST THE DECISION TO DISMISS MADE ON 26/7/2002
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES SUSAN MAGDALENA ALMEIDA, APPELLANT
v.
COMMISSIONER, MAIN ROADS WESTERN AUSTRALIA, RESPONDENT

CORAM PUBLIC SERVICE APPEAL BOARD
COMMISSIONER P E SCOTT – CHAIRMAN
MS D ROBERTSON – BOARD MEMBER
MR E DUTTON – BOARD MEMBER

DATE MONDAY, 14 APRIL 2003
FILE NO. PSAB 11 OF 2002
CITATION NO. 2003 WAIRC 08133
_________________________________________________________________________________________________________

Result Appeal dismissed
_________________________________________________________________________________________________________
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Reasons for Decision
1 These are the unanimous reasons of the Public Service Appeal Board (“the Board”). This is an appeal to the Board lodged on

26 July 2002. The Form 10 – Notice of Appeal to Public Service Appeal Board filed by the appellant says that she “appeals
under s.80(l)” of the Industrial Relations Act, 1979 (“the Act”) against the decision of the Commissioner of Main Roads
Western Australia to dismiss her. She says in the Form 10 that the decision against which she appeals was made on 26 July
2002. We note, however, that the schedule attached to the Notice of Appeal sets out, under the heading of Grounds of Appeal,
that “the appellant claims that in relation to the decision to dismiss Ms Almeida from her employment as from 9th July
2002 …”.

2 As of 11 March 2003, the appellant had not sought to prosecute the appeal. In light of the appellant’s apparent inactivity in
respect of the appeal and concerns on the part of the Board as to the date of the decision appealed against and whether the
appeal was made within the time specified within the Act, the Board directed that a letter be sent to the appellant. Accordingly,
a letter in the following terms, formal parts omitted, was sent to the appellant on 11 March 2003—

“I am directed by the Public Service Appeal Board to write to you in respect of this matter.
Prior to these matters proceeding further, the Public Service Appeal Board hereby directs that you respond in writing to
each of the following issues—
1. The Form 10 - Notice of Appeal which you filed indicates that the appeal is against a decision of the employer

made on 26 July 2002, yet the schedule to the Form 10 says that the decision was effective on the 9th July 2002.
In accordance with the Industrial Relations Commission Regulations 1985, Regulation 45, twenty one days
from the date of the “decision, determination or recommendation appealed against” is allowed for the filing of
such appeal. You are hereby directed to advise the Public Service Appeal Board of—
a) the date of the employer’s decision; and
b) as the appeal was filed in the Commission on the 26th July 2002, whether the appeal is within time.

2. Since the appeal was filed on 26 July 2002, you appear to have taken no action to prosecute the appeal. The
Commission has noted that it is not in the public interest that a matter not be dealt with expeditiously, (see
Pietracatella v WA Italian Club Inc (FB) (81 WAIG 2532)) and that there is an obligation on appellants to
diligently pursue their applications. Further, the time limit contained within Regulation 45 of the Industrial
Relations Commission Regulations 1985, being 21 days from the date of the decision, determination or
recommendation, for the filing of an appeal, indicates that there is a onus on you as the appellant to have
pursued the appeal expeditiously and diligently. You are directed to advise the Public Service Appeal Board in
detail as to why you have not pursued the appeal with any apparent diligence since it was filed.

3. In responding to this issue, you are referred to The Australian Workers Union, Western Australian Branch,
Industrial Union of Workers v Barminco Pty Ltd – Plutonic Project (FB) (80 WAIG 3162) which sets out the
tests to be applied in respect of the power of a court to dismiss an action for want of prosecution. Those tests
are—
(a) Whether the length of the delay was serious;
(b) Where in a jurisdiction such as this the emphasis is on swift remedies, the period of delay was ipso

facto, inordinate and irrecoverable;
(c) Whether the appellant would suffer hardship if deprived of an opportunity to seek correction of the

matter appealed against by granting the application; and
(d) Whether there would be prejudice to the parties respectively of the matter either proceeding or not

proceeding and the explanation for the delay.
You should address those tests in your response.
You are also invited to make any further submissions to the Public Service Appeal Board which you consider relevant as
to the issue of whether this matter should be allowed to proceed in light of the delay. At this point, the Public Service
Appeal Board is not concerned so much as to the merits of the appeal as such, but as to the issue of the delay in the matter
being pursued.
You are hereby directed to respond to these issues in writing by no later than 4.00pm, Tuesday 25 March 2003. You
should be aware that should you fail to adequately respond to these issue by 4.00pm, Tuesday 25 March 2003, this may
result in the Public Service Appeal Board dismissing the appeal.
Should you have any queries about this matter please telephone me on 9420 4484.
Yours faithfully”

3 As at 4.00pm on Tuesday, 25 March 2003, the appellant had not responded to the letter of 11 March 2003. Accordingly, the
Board needs to consider whether the appeal ought proceed or what action be taken in respect of it.

4 We note that under other sections of the Act, a period of 28 days is allowed for employees to challenge a decision of their
employer to dismiss them (see s.29(1)(b)(i)) and, an appeal to the Board is to be commenced within 21 days of the decision of
an employer (see Regulation 45(2) of the Industrial Relations Commission Regulations 1985). These time frames indicate at
least in part that the Commission takes the view that these matters should be dealt with expeditiously (see Pietracatella v WA
Italian Club Inc (FB) (81 WAIG 2532)) and that appellants have an obligation to diligently pursue their applications.

5 In this case, after a period of 8 months from the date of filing of the appeal, the appellant has not sought to prosecute the
appeal. The appellant has not responded to the Board’s questions aimed at ascertaining why she has not proceeded. There is no
indication from the appellant that she would suffer any hardship if deprived of the opportunity to pursue her appeal, and there
is no explanation as to what prejudice if any she might suffer by not being able to proceed.

6 In these circumstances, the Board having indicated to the appellant that should she fail to adequately respond to this and other
issues by 25 March 2003, and she not having responded at all, we conclude that it is appropriate to order that the appeal be
dismissed.

_________
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2003 WAIRC 08140
AGAINST THE DECISION TO DISMISS MADE ON 26/7/2002

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES SUSAN MAGDALENA ALMEIDA, APPELLANT

v.
COMMISSIONER, MAIN ROADS WESTERN AUSTRALIA, RESPONDENT

CORAM PUBLIC SERVICE APPEAL BOARD
COMMISSIONER P E SCOTT – CHAIRMAN
MS D ROBERTSON – BOARD MEMBER
MR E DUTTON – BOARD MEMBER

DATE OF ORDER MONDAY, 14 APRIL 2003
FILE NO. PSAB 11 OF 2002
CITATION NO. 2003 WAIRC 08140
_________________________________________________________________________________________________________

Result Appeal dismissed
_________________________________________________________________________________________________________

Order
WHEREAS this is an appeal said to be made pursuant to s.80(1) of the Industrial Relations Act 1979, filed on the 26th day of July
2002; and
WHEREAS on the 11th day of March 2003 the Public Service Appeal Board wrote to the appellant directing that she respond to
certain matters by Tuesday, the 25th day of March 2003; and
WHEREAS the Public Service Appeal Board received no reply to the letter of the 11th day of March 2003; and
WHEREAS the Public Service Appeal Board has issued Reasons for Decision;
NOW THEREFORE, the Public Service Appeal Board, pursuant to the powers conferred under the Industrial Relations Act 1979,
hereby orders—

THAT this appeal be, and is hereby dismissed.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.
On behalf of the Public Service Appeal Board

____________________

2003 WAIRC 08164
AGAINST THE DECISION TO SUSPEND MADE ON 16/7/2002

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES STEPHEN KELLY, APPELLANT

v.
DIRECTOR GENERAL, DEPARTMENT OF JUSTICE, RESPONDENT

CORAM PUBLIC SERVICE APPEAL BOARD
COMMISSIONER P E SCOTT – CHAIRMAN
MS D ROBERTSON – BOARD MEMBER
MS G HUSK – BOARD MEMBER

DATE THURSDAY, 17 APRIL 2003
FILE NO. PSAB 12 OF 2002
CITATION NO. 2003 WAIRC 08164
_________________________________________________________________________________________________________

Result Appeal dismissed due to lack of jurisdiction
Representation
Appellant Ms M in de Braekt (of Counsel)
Respondent Mr R Bathurst (of Counsel)
_________________________________________________________________________________________________________

Reasons for Decision
1 These are the unanimous reasons of the Public Service Appeal Board (“the Board”).
Background
2 The history of this matter is lengthy but is it necessary to set out much of it for the purpose of providing the background to the

issues for consideration. It is not the intention to recite each and every step of the process undertaken such as every telephone
call between the Associate to the Board (“the Associate”) and the parties but to cover the important elements.

3 On 22 August 2002, the appellant filed an appeal, in the following terms—
“… against the respondent’s decision on 16 July 2002, to suspend Mr Kelly, without explanation, from his duties at
Casuarina Prison, and the on-going approach towards Mr Kelly by the respondent (including but not limited to the
unlawful/unfair investigation into unexplained alleged misconduct and unlawful transfer), pursuant to sections 78(1) of
the Public Sector Management Act 1994 and/or sections 80I(1)(d) and 80J of the Industrial Relations Act 1979”
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4 The schedule to the Notice of Appeal sets out 16 so called Grounds; 15 so called Particulars; a “Request for an extension of
time” on the basis that the appeal was filed more than 21 days after the date of the decision appealed against; an application for
Urgent Interim Orders and 11 Final Orders Sought. On 29 August 2002, the appellant filed a declaration of service indicating
that the Notice of Appeal had been served on the respondent on 26 August 2002.

5 The appellant had filed an application against the respondent on 26 July 2002, being P 43 of 2002. That application stated that
the applicant “has this day applied to the Commission, pursuant and/or in relation to section 78 of the Public Sector
Management Act 1994 and/or sections 29(b), 80E, 80F, 80I and/or 80J of the Industrial Relations Act 1979, for the actions,
inactions, any matters or things related to the respondent’s decision on 16 July 2002, to suspend Mr Kelly, without explanation,
from his duties at Casuarina Prison, to be reviewed, adjusted, modified, nullified and/or varied in the hearing and
determination of the matter.”

6 The Grounds, Particulars, Urgent Interim Orders Sought and the Final Orders Sought are almost identical to those in PSAB
12 of 2002.

7 On 29 August 2002, the Civil Service Association Inc made application to the Commission, against the respondent “for the
respondent’s approach towards Mr Stephen Kelly to be reviewed, modified, nullified and/or varied, by the Public Service
Arbitrator, upon hearing and determination of the application.” This is application P 46 of 2002, and the Grounds, Particulars,
Urgent Interim Orders Sought and Final Orders Sought are almost identical to those in PSAB 12 of 2002 and P 43 of 2002.

8 This background, in particular reference to the filing of application P 43 of 2002 on 26 July 2002, has relevance to the
application for an extension of time in which to file the appeal to the Board.

9 By facsimile transmission of 26 August 2002, addressed to the Registrar, the appellant sought that the appeal “be called on as
soon as possible despite the usual 21 days in which respondents have to file a notice of answer and counter proposal …”. No
reasons for urgency were stated. The appeal was allocated to the Board on 28 August 2002, and by 29 August 2002, the
parties’ nominees for the formation of the Board were received. On 30 August 2002, the Board directed the appellant to advise
by 2 September 2002 as to the grounds and reasons for the request that the matter be dealt with urgently, and the respondent
was to respond by 4 September 2002. The parties made their submissions on time. The respondent’s submission was in the
form of a letter, in which the respondent clearly challenged the jurisdiction of the Board to deal with the appeal. The appellant
sought time to reply to the respondent’s submission however, the Board advised the applicant’s representative not to reply at
that stage. The appellant’s representative responded that she had “been instructed to send the reply as it is not fair that we have
no reply to the issues raised by the respondent as they were able to reply to our submission. It is up to the Board whether they
consider it.” The Associate replied that the appellant was not to reply at that stage, that if the Board needed to hear from the
appellant it would ask.

10 On 5 September 2002, the Associate to the Board (“the Associate”) wrote to the parties noting that the respondent had advised
in its submission of 4 September 2002 that the “preliminary investigation is almost complete and an outcome is expected by
the end of the week”. As the investigation was one of the significant aspects of the appeal, on the basis of that advice, the
Board set out a process by which the matter could be dealt with including whether the advice of the respondent to the appellant
as to its decision as to the “preliminary investigation” was to be provided to the appellant by 9 September 2002 and if it had
not done so by that date, then the Board invited the parties’ submissions as to whether the matter ought await the conclusion of
the disciplinary process in light of comments made by the Industrial Appeal Court in a recent decision. The appellant was to
provide a response by the close of business on 10 September 2002 and the respondent by the close of business on
11 September 2002. The parties were advised that if the matter was to be dealt with urgently, the Board would make itself
available at short notice and would expect the parties to do so likewise.

11 On 9 September 2002, the respondent advised the Board and the appellant that it would not be able to advise of its position
regarding any disciplinary proceedings by close of business that day due to the need to deal with the prison officers’ strikes.

12 Following a reminder by the Associate, the appellant filed the submission requested by the Board on 11 September 2002, a day
later than the time specified in the letter of 5 September 2002. The Associate’s advice to the appellant’s representative that day
included a suggestion that “should the appellant wish to have the Board amend the time frames and/or the matters to be dealt
with as set out in my letter dated 5 September 2002 then the appellant ought put that to the Board rather than simply allowing
the time frames to pass without explanation.” The respondent then sought an extension of time to allow it to reply, and did so
on 12 September 2002.

13 The Board then decided on the basis of the parties’ submissions that the matter would be dealt with urgently, as requested by
the appellant and would not await the outcome of the respondent’s considerations. By letter dated 13 September 2003, the
Associate advised the parties that they would be contacted to arrange the hearing as soon as possible and the Board sought
confirmation of the parties’ respective positions and that the essential issues were—

“1. The appellant claims—
(a) that the respondent is engaged in ongoing unlawful action in that it has failed to adhere to

the disciplinary procedures in the Public Sector Management Act 1994; and
(b) that the direction to Mr Kelly to not attend work constitutes a suspension, and that this

suspension does not comply with the requirements of the Public Sector Management Act
1994.

The other matters raised appear to be consequential upon those issues. The appellant seeks the orders set out in
the Notice of Appeal.
2. The respondent says—

(a) that there has been no unlawful action in that the process being undertaken is preliminary to
any disciplinary action pursuant to the Public Sector Management Act 1994, for the purpose
of the employer deciding whether it has a suspicion upon which to enter into the disciplinary
process; and

(b) that the direction to Mr Kelly to not attend work does not constitute a suspension in
accordance with the Public Sector Management Act 1994.

The respondent also raises issues of the jurisdiction of the Public Service Appeal Board to deal with the matter
and also says that the appeal is out to time.

Due to the urgency of this matter and the nature of the issues to be dealt with the Board believes that an extended half day
would be adequate to address the issues provided that certain procedural arrangements were put in place. The Board
directs that—

1. the parties are to prepare detailed outlines of submissions so that there would be no need to deal with
detailed submissions on the day; and
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2. witness statements are to be filed and are to constitute all of the evidence in chief of witnesses to be
called, if evidence is necessary.

If there is a need to have any further procedural matters dealt with the Board has authorised the Chairman to convene a
conference for that purpose.”

14 On 16 September 2002 the appellant’s representative, on being contacted by the Associate with a view to listing the matter the
following Thursday or Friday, indicated that the hearing could not go ahead that week because there was an issue regarding
discovery, that she could not proceed without it and said that she would make an urgent application for discovery.

15 On 17 September 2002, the appellant made an application for discovery. The matter of discovery was the subject of a
conference. However, that was unable to resolve the matter. The Board convened on Thursday 19 September 2002 to hear that
application. At the conclusion of the hearing the Board announced the Order it would issue. On Friday, 20 September 2002, the
Board formally issued its order and on Monday, 23 September 2002 issued reasons for decision in respect of discovery. In
those reasons for decision the Board rejected the appellant’s claim for discovery of a report prepared by the respondent’s
Internal Investigations Unit (“the IIU report”) on the basis of public interest privilege.

16 On 15 October 2002, the appellant’s representative wrote to the Board indicating that the documents discovered as a result of
the Board’s order did not provide the information necessary, and, in a 4 page letter made what was in effect a submission as to
the need for discovery including of the IIU report. By letter dated 16 October 2002, the Associate replied to the appellant’s
representative’s letter of 15 October 2002, noting that the application for discovery which had been before the Board had been
dealt with on 19 September 2002 and it appeared that the letter of 15 October 2002 constituted a submission which might not
be appropriate for the Board’s consideration at that time. The Board sought clarification from the appellant as to whether or not
he was seeking that the Board consider the reopening of the hearing regarding discovery, or consider the matter afresh. In any
event, it would be appropriate for an application to be made and that could be in the form of a letter should the appellant think
it appropriate, stating briefly the grounds of such an application. The letter noted that the Board would then invite the
respondent’s views and consider how to deal with this matter but noted that the Board was not prepared to proceed with the
matter by way of a series of correspondence in the nature of the appellant’s letter. Further, the letter advised the appellant’s
representative not to provide any transcripts of the contents of documents discovered as foreshadowed in her letter of
15 October 2002.

17 On 28 October 2002, some 12 days after the Associate’s letter of 16 October 2002, the appellant filed a Notice of Application
for “the full discovery, production and inspection of documents.” It is noted that that application contains what might properly
be described as submissions and is approximately 7 pages of detailed argument.

18 The respondent filed a Notice of Answer and Counter Proposal on 6 November 2002. This clearly identified that the
respondent challenged the Board’s jurisdiction, and objected to joinder of the appeal and application before the Arbitrator.

19 On 6 November 2002, the Associate contacted the parties regarding listing the hearing of the second application for discovery
and it was set down for 15 November 2002.

20 On 8 November 2002, the appellant filed a Notice of Admit. The Notice of Admit contains some 67 questions for the
respondent to admit or deny. Around 20 of the questions related to the IIU investigation and report which had been the subject
of the first discovery application.

21 On 8 November 2002, the appellant filed a further Notice of Application for discovery, production and inspection of
documents. This application for discovery also related to application P 43 of 2002 and P 46 of 2002, as did the Notice to
Admit. The Notice of Application regarding discovery filed on 23 October 2002 did not relate to P 46 of 2002 although it did
relate to P 43 of 2002. The appellant confirmed that the only difference between the applications filed on 28 October 2002 and
8 November 2002 was that the latter also related to P 46 of 2002.

22 By correspondence dated 12 November 2002, the appellant requested that the application for interim orders also be dealt with
at the hearing on 15 November 2002, and foreshadowed seeking joinder of the applications before the Arbitrator and the
appeal before the Board.

23 On 13 November 2002, the Associate advised the parties that only PSAB 12 of 2002 was listed for hearing in respect of the
second application for discovery on 15 November 2002, and also advised the appellant’s representative of the Chairman’s
concerns regarding whether or not it was possible to join 2 jurisdictions i.e. of the Board and of the Arbitrator for the purpose
of any hearing of the applications and the appeal.

24 On 14 November 2002, the respondent wrote to the Board seeking an extension of time in which to respond to the Notice to
Admit, of 30 days. By correspondence of 18 November 2002, the appellant, in 2 pages of argument, objected to the respondent
being granted any extension of time at all. The remainder of this correspondence included some 2 pages in reply to the
respondent having merely foreshadowed that he might apply for the appeal to be dismissed in the public interest, and further
contained the reiteration of arguments dealing with joinder and interim orders under application P 46 of 2002, and the status of
P 43 of 2002. In the course of this letter the appellant’s representative said that “whilst it may not be technically possible to
join appeals to the Public Service Appeal Board with other applications before the Commission, it is possible to progress them
simultaneously and have hearings on the same day, so as to allow parties to adopt evidence and submissions from preceding
matters.”

25 It should be noted that, although not strictly relevant to this matter, the Arbitrator convened a conference of the parties in the
applications before the Arbitrator (i.e. P 43 and P 46 of 2002) at around this time which covered issues of joinder and interim
orders. By this time, the appellant had before the Commission, the Arbitrator and the Board the multiplicity of applications and
appeal referred to earlier, and was seeking a number of interlocutory orders for each. It should be noted also that by this time
the Arbitrator dealing with P 43 and P 46 of 2002, being the same person who is the Chairman of the Board, had dealt with the
respondent’s application for an extension of time in which to answer the Notice to Admit in the matters before the Arbitrator,
and that the Notice to Admit was identical for each of the 3 matters. The Board however, did not deal with the respondent’s
application for an extension of time. It is fair to say that by this time, the Chairman’s and Arbitrator’s reservations and
concerns regarding a lack of capacity within the Industrial Relations Act 1979 (“the Act”) for the joinder of two separate
jurisdictions, or even for a joint hearing for the purpose of considering that matter, had been made known to the parties in
conference and via the Associate.

26 A Notice of Hearing had been provided to the parties on 11 November 2002 as to the second application for discovery and that
was heard by the Board on 15 November 2002.

27 By a submission filed on 21 November 2002, the respondent dealt with the Board’s jurisdiction to grant interim orders, stating
that no such jurisdiction arose.

28 On 22 November 2002, the respondent replied to the Notice to Admit. Privilege was claimed in respect of 16 questions.
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29 By correspondence dated 22 November 2002, the appellant’s representative wrote to the Board and the Arbitrator a 2 page
letter in which, amongst other things, it was indicated that the appellant was not prepared to attend a meeting with the
respondent in respect to arrangements for his return to work. Further, the appellant expressed concern as to proceedings being
delayed while waiting for the respondent to provide details of certain matters, requested interim orders and discovery be dealt
with by the Arbitrator.

30 By written submission dated 26 November 2002, the appellant replied to the respondent’s submission regarding the issuing of
interim orders.

31 In a telephone conversation on 27 November 2002, the appellant’s representative advised the Associate that the respondent had
not replied to the Notice to Admit before the Board and requested that that matter be dealt with.

32 On 27 November 2002, the appellant’s representative was advised that PSAB 12 of 2002 would be listed for hearing. The
appellant’s agent advised that she would be available after 7 January 2003. The Associate discussed with the parties the
prospect of listing the matter for hearing on 28 and 29 January 2003.

33 On 29 November 2002 the respondent provided to the Board a reply submission on issuing interim orders under s.80I of the
Act.

34 By correspondence dated 9 December 2002, a 3 page document, the appellant’s representative apologised for delaying her
reply to the respondent’s reply to the Notice of Admit but said that she was currently on 3 weeks’ work related training course.
She went on to say that the respondent’s reply to the Notice of Admit was inadequate and improper, and detailed that assertion.
It is noted that the appellant at that point did not seek anything particular, but merely complained about the respondent’s failure
to respond as the appellant required. However, the appellant did “request that the Commission compel the respondent to
properly answer all of the 67 statements well in advance of the scheduled hearing date.” By letter dated 12 December 2002, the
Associate wrote to the appellant’s representative advising, once again, that unless otherwise decided in a particular case,
written submissions was not the usual manner by which matters would be dealt with by the Board. The letter noted that it was
the Board’s intention to not deal with matters by way of correspondence in the form of submissions and advised that if a party
wished to have a particular matter dealt with then that party should clearly and concisely state what is sought, such as a
conference or a hearing, and set out in brief terms the issues that that party seeks to have dealt with. The letter also advised that
the Board noted the lengthy submission from the appellant dated 9 December 2002 and other correspondence and advised that
should the appellant wish a particular issue or matter to be dealt with by the Board, then the appellant should briefly identify
the issue and what was sought i.e. a conference or a hearing. The Board also advised that “until the Board hears from you in
those circumstances, it is not the Board’s intention to deal with your correspondence of 9 December 2002.” Further the Board
noted that it had previously dealt with the issue of the discovery of the IIU Report and did not intend to consider any further
submissions regarding that matter.

35 On 12 December 2002, the Board issued Reasons for Decision and an order dismissing the second application for discovery.
36 By late December 2002, it became clear that the hearing scheduled for 28 and 29 January 2003 would be unlikely to be able to

proceed on those dates.
37 By facsimile transmission dated 9 January 2003, the appellant’s representative sought that the Board “specifically direct the

respondent, by the issuing of very specifically worded Orders to properly answer all of the statements contained within the
notice to admit by answering with a denial or admission, and without any other claims of irrelevance or lack of clarity”.

38 On 20 January 2003, the Associate contacted the parties with a view to convening a conference to deal with the Notice to
Admit. This was dealt with at a conference at 10.30 am on 4 February 2003. At that conference, a number of the questions
which the respondent had found difficulty in answering were clarified, a number were answered specifically including matters
in respect of which the respondent had formerly claimed privilege, and the respondent undertook that by midday on Thursday
of that week he would endeavour to clarify the issue of public interest privilege claimed, but foreshadowed that he may seek an
extension of time until the close of business on Friday depending on whether or not counsel was available to deal with the
issue. The respondent subsequently sought the Board’s leave to deal with those matters by close of business on the Friday and
the Board granted leave to do so.

39 During the conference on 4 February 2003, and following the discussion as to the Notice to Admit, the Board was advised as to
the status of the dispute between the parties. On account of that information, the Board made very particular note of advising
the parties that it had concerns as to whether changes occurring with the passage of time and events might mean that it was no
longer necessary and appropriate for the matters set out in the appeal to be dealt with by the Board. Accordingly, the Board
invited the parties’ submission in respect of that issue and set out time frames to ensure that that matter could be dealt with so
as not to delay the substantive hearing of the appeal which by then was scheduled for 31 March and 1 April 2003. Accordingly,
the Board, as it was raising this issue of its own volition and not responding to an application of one of the parties, invited both
parties to put in their submissions by the close of business on 18 February 2003, and then each would have seven days from
that date to reply to the other’s submission. This was confirmed in writing.

40 On 6 February 2003, the respondent filed a Reply to the Notice to Admit and a submission on public interest immunity as it
related to the Notice to Admit.

41 The parties’ submissions on whether the matter ought proceed in the public interest, as raised by the Board on 4 February
2003 were due by the close of business on 18 February 2003. The respondent provided his submission within that time.
Nothing had been received from the appellant by the morning of 19 February 2003, and the Associate was instructed to
telephone the appellant’s representative regarding that submission. The appellant’s representative advised that she had sent an
email apologising for not being able to meet the deadline due to other urgent issues having arisen. She was informed that no
such email had been received. At 12.33pm on 19 February 2003, the appellant’s representative faxed through to the Associate
a copy of her email of 18 February 2003 at 5.31pm referred to earlier notifying that she would not be able to deal with that
matter. She also notified that “I shall have this submission and the appellant’s answer to the respondent’s submission on the
notice to admit issues in by the close of business this Thursday the 20th February 2003. I am very sorry about this, but it
became impossible to meet those deadlines due to other developments.” The Board directed the Associate who then sent an
email to the appellant on Thursday 20 February 2003 noting her email and indicating that the Board expected that she would
provide her submission by close of business that day as she had advised. However, no submission was received from the
appellant by the time undertaken by her.

42 On the morning of 21 February 2003, the appellant’s representative advised the Associate that she had not been able to make
the time frame which she had previously advised of the close of business on 20 February 2003 but would do so by midday on
21 February 2003.
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43 By 21 February 2003, the Board became concerned to ensure that given the delay in receiving the appellant’s submission, that
submissions in reply would be filed within the specified time frame. Accordingly, that day the Associate wrote to the parties in
the following terms, formal parts omitted—

“I am directed by the Public Service Appeal Board to write to the parties in respect of the above matter and the filing of
submissions which were due to be received by the Board on the 18th February 2003, and submissions in reply.
The Board notes with concern that the appellant did not file his submissions by the time required by the Board, i.e. close
of business on the 18th February 2003. Nor did his representative seek leave to file that submission late, merely advising
that it would be filed by the close of business on the 20th February 2003. The Board also notes that the submission was not
filed by the 20th February 2003, and that the appellant’s representative advised on the 21st February 2003 that it would
then be filed by midday on the 21st February 2003, once again not seeking the Board’s leave for an extension of time in
which to file.
As noted in my letter of 4 February 2003, each party would have seven days from 18 February 2003 in which to reply to
the other party’s submission. The Board reminds the parties of the requirement to have their submissions in reply to the
Board and to each other no later than 5.00pm on 25 February 2003. Late submissions will not be accepted without the
Board’s leave. This is to ensure that both parties make their submissions within the required time, that neither is
disadvantaged by any delay on the part of the other party, and to enable the Board to deal with the matter as quickly as
possible bearing in mind that the substantive appeal is currently scheduled to be heard on Monday, 31 March and
Tuesday, 1 April 2003.
In the meantime, if you should have any queries please do not hesitate to contact me on 9420 4484.”

44 At 1.00pm on 21 February 2003, the appellant’s representative telephoned the Associate and advised her that her car had
broken down, she was not in the office that day and this was the reason she had been unable to file her submission by
12.00 noon that day. She apologised for the delay and said that her car should be fixed within half an hour and she would then
fax her submission to the Commission. By 3.00pm that day no such submission had been received by the Board and as directed
by the Board, the Associate unsuccessfully attempted to contact the appellant’s representative on her mobile telephone, on her
home telephone and at her office. Her mobile telephone had been disconnected, there was no answer on her home telephone,
and she was not in her office. The appellant’s supervising solicitor was also unable to contact the appellant’s representative.

45 On 21 February 2003 at 4.18pm, not having been able to contact the appellant’s representative since 3.00pm that day on the
telephone numbers she had provided, the Associate advised the appellant’s representative by email as follows:

“Dear Ms In de Braekt
I have unsuccessfully attempted to contact you on telephone numbers provided by you since 3pm today. The Board has
directed me to advise you of the following—
1. as you failed to meet the deadline for submissions in this matter of(sic) close of business on the 18th February

2003;
2. and that without seeking leave to extend the time for filing your submission you advised on the 19th February

2003 that you would make submissions by COB on the 20th February 2003;
3. and on the morning of the 21st February 2003 that without seeking leave to extend time for filing your

submissions you advised that your submission would be made by 12 noon;
4. that at 1pm you advised of further difficulties in getting your submission filed but that the situation should be

rectified within 1/2 hour and you would then fax your submission to the Board.
5. by 3.30pm no submission has been received by the Board.
6. The Board directs that unless your submission is received by 5pm tonight, the submission will not be accepted.”

46 At 4.30pm that day, a submission was received by facsimile transmission from the appellant’s representative. However, that
submission dealt with the public interest privilege regarding the Notice to Admit, and not the matter on which the Board sought
the parties’ submission i.e. whether the matter ought proceed in the public interest on account of possibly changed
circumstances. It is noted that in the appellant’s representative’s facsimile of her email of 18 February 2003, there was
reference to submissions on both the matter raised by the Board and the Notice to Admit being to the Board by close of
business on 20 February 2003.

47 On 21 February 2003, the respondent provided an Amended Reply to the Notice to Admit.
48 On Monday, 24 February 2003 at the Board’s direction, the Associate, by email, advised the appellant’s representative that the

submission provided by her on the previous Friday was not the one sought by the Board in its letter of 4 February 2003. At
4.00pm on 24 February 2003, the appellant filed a “Submission on Proposed Dismissal in the Public Interest”. At the direction
of the Board, the Associate sent an email to the appellant’s representative advising her that—

“Further to the Board’s letter of the 4th February 2003 and the direction of the Board on the 21st February 2003 the Board
notes that a submission on dismissing the appeal in the Public Interest was filed in the Registry at 4.30pm yesterday. No
application to file the submission late or any explanation for the late filing has been received. In the circumstances the late
submission will not be accepted.”

49 The Associate also spoke to the appellant’s representative that day by telephone. She advised the Associate that the submission
that she had filed on 24 February 2003 was her submission in reply. Although the Board had concerns that neither the title nor
the terms of the submission in any way indicated that it was a submission in reply, the Board decided to accept that submission
as the submission in reply. The respondent was due to have provided its submission in reply to the appellant’s submission
however, because no initial submission had been received from the appellant the respondent requested a further 7 days in
which to reply to the appellant’s submission and the appellant consented to that further time being granted.

50 By facsimile transmission dated 25 February 2003, the appellant’s representative wrote to the Board a document some 3 and a
half pages in length which appeared to constitute some sort of complaint about the way in which the Board was proceeding to
deal with the matter and raised the possibility of perception of bias on the part of the Board, particularly as the Board had
raised the issue of whether the matter ought to proceed in the public interest, and the respondent had not objected to any delay
on the part of the appellant in filing the submission.

51 At the direction of the Board the Associate wrote to the parties on 5 March 2003, formal parts omitted, as follows—
“I am directed by the Public Service Appeal Board (“the Board”) to write to the parties in this matter.
The Board notes the Appellant’s “Submission on the Proposed Dismissal in the Public Interest” filed on the 24th February
2003, and the Respondent’s request of the 26th February 2003 for a further seven days to reply to that submission.
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The Board notes the Appellant’s consent to that request and agrees to the Respondent having a further seven days to
reply.
The Board also notes Ms In de Braekt’s facsimile transmission of the 25th February 2003, in particular that the Appellant
raises the issue of perception of bias, and has requested that the Board forward the matter to the Chief Commissioner for
re-allocation. In the circumstances, the Board is of the view that it is appropriate to hear formally from the parties on that
matter before deciding whether or not to accede to the Appellant’s request. Accordingly, a hearing will be convened for
that purpose.
The Board further notes that it invited the parties to make written submissions on whether or not the matter should
proceed in the public interest on the 4th February 2003, and that the Appellant raised no objection to the matter being dealt
with by written submissions until three weeks later when the process of written submissions was due to be concluded.
However, as the Appellant has now raised that matter, the Board intends to provide an opportunity for the parties to speak
to their submissions and call any necessary evidence. Accordingly, immediately following the hearing to deal with the
issue of perceived bias, the parties will have an opportunity to speak to their submissions and call any evidence on the
issue of whether or not the matter should proceed in the public interest. The Board intends to then proceed to determine
the issue of perceived bias. If the Board determines that there is a perception of bias, it will forward the matter to the
Chief Commissioner for re-allocation, and a new Board will be convened and that newly convened Board will determine
how the matter should proceed.
However, if having heard from the parties as to perceived bias, the Board as presently constituted decides that there is no
perception of bias, and that it is appropriate to proceed to deal with the matter, it intends to then consider the submissions
and any evidence as to whether or not the matter should proceed in the public interest.
Should the Board decide not to dismiss the matter, it intends soon thereafter to move to deal with the Notice to Admit and
other interlocutory matters before proceeding to deal with the substantive Appeal.
I will contact you in the next couple of days regarding your availability for a hearing for the perceived bias matter and an
opportunity to speak to submissions and call evidence regarding whether or not the matter should proceed in the public
interest.”

52 Between 11 March 2003 and 27 March 2003, the appellant’s representative wrote to the Board on a number of occasions
setting out a number of concerns and complaints. Included in those was a request that the Board simply refer the matter to the
Chief Commissioner for reallocation on the grounds of alleged perception of bias. The correspondence of 11 March 2003, a
3 page facsimile transmission, also set out 8 questions asked of the Board by the appellant including—

“…
6. When and why did the Commission decide that matters should not be assessed on the state of affairs that existed

at the time the appeal/applications were commenced?
7. Why didn’t the Commission first deal with the outstanding interim orders and notice to admit issues, before

moving its own motion that the matter should be dismissed, in the public interest prior to hearing?
8. Why did the Commission move its own motion to dismiss the matter in the public interest, prior to substantive

hearing, rather than leave such motions to the parties, as per the Commission’s usual approach?”
53 During the period immediately following 5 March 2003, the Board unsuccessfully attempted to set the matters referred to in

the letter of that date for hearing prior to 3 March 2003 so that it might be able to deal with those preliminary matters in such a
way as to preserve the 31 March and 1 April 2002 for the hearing of the appeal, should it decide the preliminary issues in such
a way as to allow it to hear that appeal.  However, it was not possible to find a mutually convenient date for the members of the
Board and the parties and their representatives.

54 On 31 March 2003 the Board convened. The transcript of hearing notes that the Board had previously advised the parties that it
intended to deal with the matter of perception of bias and provide the parties with an opportunity to speak to their submissions
in respect of whether the matter ought proceed in public interest. It also noted that there was still, as identified by the
respondent from the outset, in its correspondence of 4 September 2002 and in its written submissions of 18 February
2003 dealing with whether the matter ought proceed in the public interest, the issue of the Board’s jurisdiction, and that there
was a need for the issue of the extension of time to be dealt with as well as other issues. Accordingly, the Board proposed to
deal with matters in the following order, subject to the comments of the parties; perception of bias; the application for an
extension of time; the issues of jurisdiction and whether it was in the public interest to proceed; and the other interlocutory
matters. The Board also noted that if it found a perception of bias it would refer the matter to the Chief Commissioner; that if
an extension of time was not granted then the matter could not proceed, and that if there was no jurisdiction then, of course,
there was no ability for the Board to deal with the matter. It also noted that if it was not in the public interest to proceed then it
would, of course, not do so.

55 The history of this matter demonstrates an approach on the part of the appellant’s representative which causes the Board
concern and frustration. The appellant’s representative requested that the matter be dealt with urgently. The Board moved to do
so as quickly as it could and proposed to do so. As soon as the Board had decided that it would hear the matter urgently, the
appellant filed an application for discovery and asked that that be dealt with first. That application was dealt with. The
appellant was not happy with the discovery order issued and filed a second application for discovery which was also dealt with.
In the meantime, the appellant filed the Notice to Admit and then protested at the answers given in the reply. During
conference, following the Board’s attempt to resolve issues associated with the Notice to Admit, it received information as to
the status of the matter which caused it to ask whether it is in the public interest to proceed, and the appellant’s representative
then protested about the Board’s wanting to be satisfied as to that matter.

56 The appellant’s representative has been advised by the Board on a number of occasions that it is not appropriate to deal with
matters by way of lengthy correspondence, which is argumentative and demanding in tone, and has been advised of the
appropriate way to deal with matters i.e. by advising in brief terms of what is sought, whether it be a hearing or a conference,
the issue to be dealt with in brief terms, such as discovery or a notice to admit, and very brief grounds as to the issue. The
appellant’s representative has consistently either failed or refused to adopt that approach and has continued to provide to the
Board lengthy correspondence much which constitutes submissions, or its purpose is not clear other than to complain or
demand. Further, the appellant’s representative has been very assertive in her complaints that the respondent’s actions have not
always been what she would seek or anticipate, and yet on a number of occasions has failed to meet time frames set by the
Board, and set time frames for herself without seeking leave of the Board for any extension of time, but simply indicating what
she would do and then failing to meet her own time frames. During the course of the hearing of this matter, she has treated the
Board with discourtesy and on one occasion, in a most unprofessional manner, advised the Board that she did not understand
the ruling given by the Board and would continue to ask questions in cross examination which the Board had already ruled
were not relevant, and advised the Board that it would simply have to raise with her questions of relevance on each occasion
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she asked a question which was not relevant. Her tone in correspondence and her approach during the process has been quite
unprofessional and lacking in courtesy. Further, if there has been any delay in the matter proceeding, it has been on account of
the appellant’s representative’s approach to undertaking this appeal. In the circumstances, we have felt, unhappily, that it is
necessary and appropriate to record our concerns and frustrations as to the progress of this matter.

Perceived Bias
57 The basis of the appellant’s raising the issue of perceived bias relates to two matters, the first being the letter from the Board’s

Associate dated 4 February 2003 to the parties which said that “given that since the appeal was filed the circumstances dealt
with in the appeal have changed with the passage of time and events, the parties’ submissions are sought as to whether the
issues set out in the appeal are now appropriate and necessary to be dealt with by the Board, and the aspect of the public
interest in this matter proceeding. The Board notes too, that matters based on the same circumstances as those which are dealt
with in the appeal are before the Public Service Arbitrator.” The second matter is that notwithstanding a number of requests by
the appellant, the Board had not dealt with applications for interim orders and not finalised the Notice to Admit. The appellant
says that these matters raise a reasonable perception of bias that indicates a predetermined mindset as to the outcome such that
a bystander may conclude that there is perceived bias or predetermination. The appellant says that the Board’s “motion” in
respect of s.27(1)(a) of the Act crossed the line between the Board being the arbitrator and a litigant. The appellant relies on a
number of documents which went to form Exhibit 2 dealing with the Notice to Admit and the interim orders.

58 We note the authorities regarding perceived bias. In Johnson v Johnson (2000) 201 CLR 488 at 492-494, Gleeson CJ,
Gaudron, McHugh, Gummow and Hayne JJ set out the governing principles in dealing with perceived bias—

“11. … It has been established by a series of decisions of this Court that the test to be applied in Australia in
determining whether a judge is disqualified by reason of the appearance of bias (which, in the present case, was
said to take the form of prejudgment) is whether a fair-minded lay observer might reasonably apprehend that the
judge might not bring an impartial and unprejudiced mind to the resolution of the question the judge is required
to decide.

12. That test has been adopted, in preference to a differently expressed test that has been applied in England, for the
reason that it gives due recognition to the fundamental principle that justice must both be done, and be seen to
be done. It is based upon the need for public confidence in the administration of justice. “If fair-minded people
reasonably apprehend or suspect that the tribunal has prejudged the case, they cannot have confidence in the
decision.” The hypothetical reasonable observer of the judge’s conduct is postulated in order to emphasise that
the test is objective, is founded in the need for public confidence in the judiciary, and is not based purely upon
the assessment by some judges of the capacity or performance of their colleagues. At the same time, two things
need to be remembered: the observer is taken to be reasonable; and the person being observed is “a professional
judge whose training, tradition and oath or affirmation require [the judge] to discard the irrelevant, the
immaterial and the prejudicial”.

13. Whilst the fictional observer, by reference to whom the test is formulated, is not to be assumed to have a
detailed knowledge of the law, or of the character or ability of a particular judge, the reasonableness of any
suggested apprehension of bias is to be considered in the context of ordinary judicial practice. The rules and
conventions governing such practice are not frozen in time. They develop to take account of the exigencies of
modern litigation. At the trial level, modern judges, responding to a need for more active case management,
intervene in the conduct of cases to an extent that may surprise a person who came to court expecting a judge to
remain, until the moment of pronouncement of judgment, as inscrutable as the Sphinx. In Vakauta v Kelly
Brennan, Deane and Gaudron JJ, referring both to trial and appellate proceedings, spoke of “the dialogue
between Bench and Bar which is so helpful in the identification of real issues and real problems in a particular
case.” Judges, at trial or appellate level, who, in exchanges with counsel, express tentative views which reflect a
certain tendency of mind, are not on that account alone to be taken to indicate prejudgment. Judges are not
expected to wait until the end of a case before they start thinking about the issues, or to sit mute while evidence
is advanced and arguments are presented. On the contrary, they will often form tentative opinions on matters in
issue, and counsel are usually assisted by hearing those opinions, and being given an opportunity to deal with
them.

14. There was argument in this Court, prompted by Anderson J’s explanation of what he intended to communicate,
about whether the effect of a statement that might indicate prejudgment can be removed by a later statement
which withdraws or qualifies it. Clearly, in some cases it can. So much has been expressly acknowledged in the
cases. No doubt some statements, or some behaviour, may produce an ineradicable apprehension of
prejudgment. On other occasions, however, a preliminary impression created by what is said or done may be
altered by a later statement. It depends upon the circumstances of the particular case. The hypothetical
observer is no more entitled to make snap judgments than the person under observation.”

59 Kirby J also dealt with the issue at p 504-505—
“46. If a court of appeal were deciding an allegation of prejudgment for itself, according to its own knowledge and

standards, a number of considerations might be taken into account in a case such as the present:
1. Appellate judges realise that most adjudicators strive to be independent and impartial and to make

adjustments (so far as they can) for factors of which they are aware which might impact on their
decision-making. By their training and experience, most such adjudicators are conscious of the high
expectations imposed upon them.

2. Whatever may have been the tradition in earlier times, opinions favouring silence on the part of an
adjudicator during a hearing (which is the surest means of avoiding most allegations of prejudgment)
are now seen as carrying risks of an even greater injustice. Unless the adjudicator exposes the trend of
his or her thinking, a party may be effectively denied justice because that party does not adduce
evidence or present argument that could have settled the adjudicator’s undisclosed concerns. A frank
dialogue will commonly be conducive to the avoidance of oversight and the repair of
misapprehensions. Uninformed members of the public are doubtless sometimes surprised by the
robust exchanges which take place in court, especially between a judge and experienced lawyers. But
judges and other adjudicators and lawyers know that such dialogue can have great value.

3. Changes that have come about in the administration of justice, including the increase in the number of
trials by single judges, have also required, to some extent, an adjustment to the rules of reticence in
judicial observations that may still be appropriate where trials, criminal or civil, are conducted before
a jury. One of the reasons for such changes has been the desire to increase the efficient management
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of the trial process. Yet it is in that context that the expressions of preliminary and tentative views
may sometimes appear to an outsider to indicate prejudgment. Although some adjudicators may be
hard to shift from tentative opinions, lawyers know that, in most judicial decision-making, the process
is a continuous one. Preliminary inclinations do change.

4. The adversary system depends on vigorous interaction not only between the parties and their
representatives but also between the adjudicator and those persons. Where the parties are represented
by trained lawyers, the latter can be taken to be aware of (and presumed, if necessary, to have
explained to their clients) the character and purpose of tentative opinions that guide the direction of
the trial and encourage its proper focus. No rule of law should be adopted in relation to
disqualification for prejudgment which unreasonably undermines, or is fundamentally inconsistent
with, that system.”

60 The comments of the High Court in that case highlight the appropriateness of adjudicators raising issues with the parties for
their comments. They also note the active role taken by the adjudicators in the management of the process. Those comments
are most relevant to the circumstances often faced by the Commission, and, in this case, the Board.

61 As noted earlier, the Board in the conference on 4 February 2003 raised a concern as to whether or not the matter ought
proceed in the public interest on account of possibly changed circumstances since the filing of the appeal. Section 27 of the Act
sets out the powers of the Commission. Subsection (1)(a) provides a power to refrain from further hearing and determination in
particular circumstances, including that further proceedings are not necessary or desirable in the public interest. Section 80L of
the Act provides that s.27 applies to the Board.

62 The Commission, and in this case, the Board, is not obliged to act only upon the initiative of either of the parties. If the Board
has a concern that it may not be in the public interest that a matter be dealt with, or dealt with further, it is not only entitled but
obliged to raise it with the parties. Having heard from the parties, it may or may not decide that it is in the public interest to
proceed. The Board took particular care in the terminology used both during the course of the conference of 4 February
2003 and in the letter from the Associate to the parties of the same date to ensure that no suggestion ought be inferred from its
expression that it had in any way decided that it was not in the public interest to proceed. The Board merely invited the parties
to make submissions on that matter. As with issues of jurisdiction, or any other matter, where the Commission has a concern as
to the status or the standing of a matter then it has an obligation to raise it.

63 The Commission has a power to dismiss matters where it is not in the public interest to proceed. That is a special power
provided to the Commission on the basis that the Commission’s purpose is resolving disputes, not necessarily enabling parties
to continue to litigate matters where it may not be in the public interest that such matters proceed. We note that there are many
occasions in matters before the Commission where both parties would be happy for the Commission to arbitrate to resolve their
dispute, notwithstanding that the subject of the dispute may not be an industrial matter or the Commission may not have the
power to deal with the matter. The employer and the employee or the union, as the case may be, want the matter resolved and
they may not raise jurisdiction as an issue. However, where the Commission has some concern as to its authority and power to
deal with a particular matter, it has an obligation to raise that with the parties. It is the same with the powers of the
Commission under s.27(1)(a) and it is within the Commission’s purview, and that of the Board, to raise such concerns in the
public interest. That is all that has occurred in this case. If the Board’s intention was unclear to the appellant, then the Board
can only note that it has not advocated the dismissal of the matter in the public interest but merely raised a concern, and an
objective analysis of the manner in which it was raised ought confirm this.

64 In those circumstances, the Board is not satisfied that the tests applicable for perceived bias have been met in respect of this
aspect.

65 As to the issues of the Board not having dealt with the matter of interim orders and the Notice to Admit prior to 31 March and
1 April 2003, notwithstanding written submissions from the parties over a period of time and other correspondence, the Board
noted at the commencement of the hearing on 31 March 2003 and we reiterate now that until the matter of jurisdiction is heard
and determined, the Board is not in a position to consider the application for interim orders or deal with the Notice to Admit.
Without jurisdiction, the Board is unable to even contemplate issuing interim orders. In respect of the Notice to Admit, this is a
tool for the purposes of the arbitration of the matter. We have set out in the background to this matter the appellant’s attempt to
have the matter called on for hearing and yet at the same time seeking not to proceed when the Board attempted to set the
matter down for hearing on the basis that preliminary matters were not resolved. Those preliminary matters could not be
resolved until the issue of jurisdiction had been determined.

66 As set out in Johnson v Johnson (supra), and in accordance with the unique role established for the Commission by the Act, the
Board has a responsibility to manage the process of a particular case as it sees appropriate. The Board has done that. The fact
that the appellant would have preferred a different process does not meet the test of perceived bias. Accordingly, at the hearing
on 31 March 2003, the Board decided to dismiss the appellant’s allegation for perceived bias.

Extension of Time
67 The appeal in this matter was filed on 22 August 2002 and is against a decision of the respondent said to have been made on

16 July 2002. Section 80J of the Act and regulation 45 of the Industrial Relations Commission Regulations 1985 require that
such an appeal be filed within 21 days of the date of the decision appealed against. Section 27(1)(n) of the Act gives the Board
the power to extend any prescribed time or any time fixed by an order of the Commission. Section 80L of the Act enables the
Board to utilise the powers of s.27.

68 The appellant says that because the respondent has not dealt with or responded in any particular way to the issue of the
extension of time which was first raised in the Notice of Appeal filed on 22 August 2002 until a few days before the hearing of
the matter that is ought be seen to have waived its right to object to the application.

69 Until the application for extension is granted, there ought be no assumption made that the extension will be granted as a matter
of right. The question is whether the circumstances meet the tests for an extension of time. Those tests are set out in Esther
Investments Pty Ltd v Markallinga Pty Ltd (1989) 2 WAR 196; Tip Top Bakery v TWU (1994) 74 WAIG 1189; Ryan v Haselby
and Lester trading as Carnarvon Waste Disposals(1993) 73 WAIG 1752 and Robowash Pty Ltd v Michael (1997) 78 WAIG
2323. They are as follows—

(a) Prima facie time limits imposed by the Act are to be complied with and it is for to the applicant to establish the
circumstances such that the discretion to extend time should be exercised in his or her favour;

(b) an extension of time is not automatic and the discretion residing with the Commission to extend time is for the
purpose of enabling the Commission to do justice between the parties;

(c) it is for an applicant to demonstrate that strict compliance with the legislation will work an injustice and be
unfair in all of the circumstances;
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(d) considerations relevant to whether it would be unfair to not extend time include—
(i) the length of any delay;
(ii) the explanation for the delay;
(iii) the steps taken if any, by the applicant to evidence non acceptance of the circumstances challenged;
(iv) the merits of the substantive application in the sense that there is a case to be answered; and
(v) whether there would be any prejudice to the respondent in granting the application to extend time,

although the absence of prejudice to the respondent without more, is not a sufficient basis of itself, to
grant an application for an extension of time.

70 We note with concern the appellant’s representative’s characterisation of the basis upon which the appellant decided to file an
appeal to the Board as being based on advice given by the Arbitrator in a conference convened in respect of application P 43 of
2002.

71 A party has an obligation to select the jurisdiction to which that party seeks to proceed. At the time the matter was commenced
the appellant’s representative was a registered agent. It is true that the appellant filed an application before the Arbitrator prior
to filing an appeal to the Board. That application was the subject of a conference before the Arbitrator. The application sought
to refer the matter of the appellant’s complaint to the Commission under its general jurisdiction under s.29 of the Act, to the
Arbitrator and to the Board. If there was any suggestion during the conference convened by the Arbitrator that the appellant
ought make an appeal to the Board, then it is most likely to have been on the basis that he ought select a jurisdiction and
proceed with the matter before that jurisdiction rather than take a scattergun approach to the matter and expect that the
Commission will sort out what he wants and deal with the matter accordingly.

72 The respondent opposes an extension of time and says that it is for the appellant to demonstrate adequate reasons for the
extension.

73 In this particular case, the length of delay is a matter of two weeks and one day. The appellant argues that by way of
application P 43 of 2002 filed prior to the appeal, the appellant had made clear the intention to challenge the respondent’s
decision the subject of the appeal. From a matter of days following the employer’s decision appealed against the appellant has
steadfastly made clear his objection and challenge to that decision. According to the appellant, when the matter went before the
Arbitrator in conference in that matter, the appellant was able to elicit further information from the respondent which assisted
in the clarification of the issues and the state of affairs such as to enable the appellant to proceed to file the appeal.

74 As to the merits of the appeal, those merits include serious questions as to the respondent’s decision making processes and its
fair treatment of the appellant. If those matters alleged are—

(a) within jurisdiction;
(b) prima facie correct;
then there may certainly be a case to be answered.

75 As to whether or not there would be prejudice to the respondent, the appellant argues that this is the appropriate jurisdiction in
which to complain about certain aspects of the respondent’s decision, that whilst there may be applications before the
Arbitrator, the Arbitrator’s jurisdiction does not cover that aspect which is within the jurisdiction of the Board. If the appeal is
not allowed to proceed on the basis of a denial of the extension of time application then the appellant will have no opportunity
to challenge those particular aspects which are within the Board’s jurisdiction.

76 Whilst we acknowledge and express concern at the prospect that there are a number of applications and an appeal all in train
dealing with the same circumstances and that the respondent may be required to defend each and every one of those and that
this may be oppressive to the respondent and an abuse of process, we note that the respondent has been made aware of the
appellant’s challenge since before the time expired for the filing of the appeal.

77 In all of the circumstances, the Board was unanimously of the view, at the date of hearing, that an extension ought be granted
to enable the filing of the appeal. Such an extension is granted.

Jurisdiction
78 The next issues to be dealt with, and as agreed between the parties were heard together, are issues of jurisdiction and whether

the matter ought proceed in the public interest.
79 The appeal is said to be “against the respondent’s decision on 16 July 2002, to suspend Mr Kelly, without explanation, from

his duties at Casuarina Prison, and the ongoing approach towards Mr Kelly by the respondent (including but not limited to the
unlawful/unfair investigation into unexplained alleged misconduct and unlawful transfer), pursuant to sections 78(1) of the
Public Sector Management Act 1994 and/or sections 80I(1)(d) and 80J of the Industrial Relations Act 1979”.

80 The appellant says that the respondent has made a decision pursuant to s.78(1)(b) of the Public Sector Management Act
1994 (“the PSM Act”) and that it had entered into a disciplinary process pursuant to s.80(1) of the PSM Act. Accordingly,
there is an appeal pursuant to s.78(1)(b). This also grounds the appeal as it relies upon s.82 of the PSM Act, as the appellant
says that the respondent’s decision to send the appellant home on 16 July 2002 constitutes a suspension. The appellant also
says that s.82 of the PSM Act deals with suspension both with and without pay. Accordingly, the respondent’s decision to
suspend the appellant falls within the jurisdiction of the Board by virtue of s.78 of the PSM Act, in particular s.78(1)(b).

81 On the other hand, the respondent says that the investigation undertaken by the respondent was a preliminary one, that it was
for the purpose of the respondent determining whether complaints against the appellant had validity for the purpose of
determining whether it could have a suspicion that he had breached discipline such as to enable it to move to the disciplinary
process under the PSM Act. It says that the process did not proceed beyond the preliminary investigation and the respondent
has decided not to instigate a disciplinary process against the appellant. The respondent also says that he has not suspended Mr
Kelly.

82 The Board has heard evidence called by the respondent by Ms Stephanie Withers and from the appellant. That evidence
demonstrates and we make the following findings. The appellant is and has been employed by the respondent as a psychologist
for some 10 years. During that time he has worked in a variety of different areas including as Project Manager for the
Naltrexone Treatment programme, Policy Director for the Special Handling Unit within Casuarina Prison, Project Manager for
the Suicide Prevention Taskforce and has co-ordinated the Forensic Case Management Team at Hakea Prison and Casuarina
Prison. He has also worked in Bandyup, Hakea, Albany, Wooroloo and Karnet Prisons. From 2 April 2002 to 16 July 2002, he
was working as a clinical psychologist in the Prison Counselling Service at Casuarina Prison. The appellant was the subject of
some complaints. Ms Withers participated in a meeting with a number of other officers employed by the respondent to discuss
what was to occur in respect of those complaints. One such officer was Mr Terry Simpson, whom Ms Withers described as the
head of prisons, who had the authority to make a decision to investigate the complaints and to send the appellant home while



1292 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 83 W.A.I.G.

the investigation was completed. During the course of the meeting, Mr Simpson made such a decision. Mr Alan Piper, the
respondent, signed a letter advising the appellant of the decision. On 16 July 2002, Ms Withers and a number of other officers
of the respondent met with the appellant and his union representative and he was given the following letter, signed by the
respondent, which reads, formal parts omitted—

“PRELIMINARY INQUIRY INTO YOUR CONDUCT
As the result of information received from Casuarina Prison it has come to my attention that you may have acted
improperly in dealing with prisoners. It is necessary that preliminary inquiries be conducted into this information and
accordingly, the matter has been referred to the Department’s Internal Investigations Unit.
Hence, I advise that you are not required to report for duty until such time as I advise otherwise. During this period you
will continue to receive your salary in accordance with your current contract of employment.
You are not to attend any Department of Justice workplace unless you receive my express permission to do so. Your
access to the Department’s computer network will be suspended until further notice.
You are expected to co-operate with this investigation and remain contactable during your normal working hours. You
must also be in a position to return to duty should I so direct.”

(Exhibit 4)

83 The appellant did as he was instructed and continued to be paid his normal salary. However, after a couple of weeks he went
on sick leave, and until the day of hearing has been on a combination of sick leave, annual leave and long service leave.

84 On 2 August 2002, a further letter was sent to the appellant by the respondent which states, formal parts omitted—
“I refer to the correspondence you received from Mr Alan Piper, dated 16 July 2002, in which you were directed not to
report for duty until such time as you were advised otherwise.
The Department is continuing to conduct preliminary inquiries in regard to the information previously received and it is
expected the preliminary inquiries will be completed within the next 14 to 21 days.
Should it become known that you may have committed any suspected breaches of discipline you will be advised of that
information in accordance with the procedures contained in the Public Sector Management Act 1994.
I am aware that you have submitted a sick leave certificate for the period ending 23 August 2002. I therefore advise, that
upon the expiration of your sick leave, I require you to report to Ms Jackie Tang, Director, Operational Services and
Sentence Management at Level 12, 141 St Georges Terrace, Perth. Ms Tang will advise you of the duties you will
undertake upon your return.”

(Exhibit 5)

85 On 7 October 2002, the respondent again wrote to the appellant, this time in the following terms, formal parts omitted—
“Outcome of Preliminary Inquiry
I refer to the correspondence you received from the Department dated 16 July 2002, and 2 August 2002, advising that the
Department was conducting a preliminary inquiry into information that you may have acted improperly in dealing with
prisoners.
I now advise that no disciplinary action will be initiated against you as a result of the preliminary inquiry.
However, I advise that there are concerns about your performance. When you return to work from sick leave, I require
you to report to Ms Jackie Tang, Director, Operational Services and Sentence Management who will discuss these
performance issues with you and provide you with an opportunity to respond. Ms Tang will also advise you of the duties
you will undertake in future.”

(Exhibit 3)

86 Having observed Ms Withers as she gave evidence, we note the following. She said that the respondent undertook a
preliminary investigation for the purpose of determining the validity of complaints against the appellant and if those
complaints had validity then the respondent would have “charged” the appellant. Ms Withers later claimed that she used the
term “charge” loosely. She did not mean to refer to charges formally laid following the employer forming a suspicion then
entering into and conducting a disciplinary investigation, which is the first part of the process for disciplinary action pursuant
to the PSM Act. It is only at that stage that there is a “charge” against the employee. We accept Ms Withers’ evidence in that
regard and find that Ms Withers did not intend to use the term “charge” as it is used in the PSM Act but meant that the
allegations would be put to the appellant for his response with a view to commencing the disciplinary process if the
preliminary investigation resulted in a suspicion being formed that he had misconducted himself. Further, we generally accept
Ms Withers’ evidence that she was part of the decision making process and was one of the decision makers within a group with
Mr Simpson, albeit that that the letter to the appellant was signed by Mr Piper. Ms Withers’ evidence is of the reality and
practicality of the decision making process within an organisation. Such decisions are not made alone or in isolation. They tend
to be made by one person taking advice and receiving information from others, and are often made by consensus. One person
has the formal authority and takes the responsibility for the decision, but it is nonetheless a decision arrived at following
consideration by a group. In this case, I find that on the balance of probabilities the group made a decision for which Mr
Simpson and, ultimately, Mr Piper, the respondent, hold responsibility.

87 Also, Ms Withers’ evidence has been consistent that the investigation undertaken by the respondent was a preliminary one for
the purpose of determining whether any complaints against the appellant had validity for the purpose of determining whether
the respondent might hold a suspicion upon which to establish a disciplinary process. We conclude that the terminology used
in the letters, which were Exhibits 3, 4 and 5, to the appellant was not merely self serving. The letters accurately reflected the
preliminary nature of the investigation. Ultimately, the respondent decided that the complaints against the appellant were not
valid for the purpose of establishing a disciplinary process, and did not proceed to do so.

88 The appellant’s evidence is of attending the meeting on 16 July 2002, of being sent home, and of receiving the correspondence
of 16 July, 2 August and 7 October 2002. He also gave evidence which was directed to a different aspect of the matter than Ms
Withers’ evidence, and that evidence related mainly to the question of whether the matter ought proceed in the public interest
and whether the passage of time and events had meant that there was no need for the matter to proceed.

89 The jurisdiction of the Board is set out in s.80I of the Act. Although the appeal makes reference to s.80J, that section deals with
how and by whom appeals may be instituted. It is of no particular assistance in deciding this matter. The appellant relies on
s.80I(1)(d) of the Act and s.78(1) of the PSM Act.
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90 Section 80I(1)(d) of the Act provides—
“80I. Appeals

(1) Subject to section 52 of the Public Sector Management Act 1994 and subsection (3) of this section, a
Board has jurisdiction to hear and determine — 
(a) …
(b) …
(c) …
(d) an appeal by a Government officer, other than a person referred to in paragraph (b), under

section 78 of the Public Sector Management Act 1994 against a decision referred to in
subsection (1)(b) of that section;

(e) …
and to adjust all such matters as are referred to in paragraphs (a), (b), (c), (d) and (e).

91 Section 52 of the PSM Act deals with Chief Executive Officers and is not relevant. Subsection (3) of s.80I of the Act provides
that there is no appeal from a decision made under particular regulations, which are not relevant for the purposes of this matter.
Therefore, this appeal is against a decision said to have been made against a decision referred to in subsection (1)(b) of s.78 of
the PSM Act.

92 Section 78(1)(b) of the PSM Act provides—
 “78. Rights of appeal and reference

(1) Subject to subsection (3) and to section 52, an employee who —
(a) …
(b) is aggrieved by a decision made in the exercise of a power under section 79(3)(b) or (c) or (4), 82,

86(3)(b), (8)(a), (9)(b)(ii) or (10)(a), 87(3)(a), 88(1)(b)(ii) or 92(1),
may appeal against that decision to the Industrial Commission constituted by a Public Service Appeal Board
appointed under Division 2 of Part IIA of the Industrial Relations Act 1979, and that Public Service Appeal
Board has jurisdiction to hear and determine that appeal under and subject to that Division.”

93 Subsection (3) provides—
“(3) Despite section 29 of the Industrial Relations Act 1979, but subject to section 52, an employee — 

(a) against whom proceedings have been taken under this Part for a suspected breach of
discipline arising out of alleged disobedience to, or disregard of, a direction which is by
virtue of section 94(4) a lawful order for the purposes of section 80(a); and

(b) who is aggrieved by a decision made in the exercise of a power under section 82, 86(3)(a),
(8)(a), (9)(b)(i) or (10)(a), 87(3)(a) or 88(1)(b)(i),

may refer the decision referred to in paragraph (b) to the Industrial Commission as if that decision were an
industrial matter mentioned in section 29(b) of that Act, and that Act applies to and in relation to that
decision accordingly.”

94 The appellant says that the respondent had in reality commenced the disciplinary process.
95 The PSM Act sets out how the process is to be commenced in s.81. It commences with the employer suspecting that a breach

of discipline has been committed (s.81(1)) and concludes at s.92 after a process of investigation, findings and imposition of
penalty, charges, inquiry, findings and penalty have been dealt with. In this case, we have found that the respondent undertook
a preliminary investigation to determine whether to suspect a breach of discipline had been committed. We conclude that the
preliminary investigation was one which occurred in advance of, and is not covered by the processes which are set out in
sections 81-92. The employer had decided not to suspect the appellant of a breach of discipline following that preliminary
investigation. The process simply did not get to the point where s.81 commences. Therefore, the decision of the employer to
enter into that preliminary investigation was not a decision made in the exercise of a power under the sections of the PSM Act
referred to in s.78(1)(b) or (3).

96 Therefore, there is no right of appeal to the Board pursuant to s.80I(1)(d) of the Act or s.78 of the PSM Act in respect of the
preliminary investigation.

97 As to the aspect of the appeal which is based on an allegation that the decision to send the appellant home constituted a
suspension under s.82 of the PSM Act, that section provides—

“82. Suspension without pay
(1) If an investigation is initiated under section 81, the employing authority may at any time before

proceedings against the respondent are terminated within the meaning of subsection (2) suspend the
respondent, if still its employee, without pay.

(2) When proceedings against a respondent for a suspected breach of discipline are terminated by — 
(a) the taking of action under section 83 or 84 that is not cancelled under section 85, or the

taking of action under section 86(3), 88(1) or 89; or
(b) a finding that no breach of discipline was committed by the respondent,
the employing authority shall terminate any suspension of the respondent without pay under subsection (1) and,
if no breach of discipline has been found to have been committed by the respondent, restore to the respondent
the pay of which the respondent has been deprived during the period of that suspension.

(3) An employing authority may, in relation to an employee who has been suspended without pay under
subsection (1), on its own initiative or on the application of that employee restore pay to that
employee for such period as the employing authority thinks fit.”

98 Subsection (1) clearly provides that it relates to an investigation being initiated under s.81 of the PSM Act. We have already
concluded that the investigation by the respondent was preliminary in nature, and was not pursuant to s.81 which requires that
there already be a suspicion of a breach of discipline, which there was not.  The preliminary investigation was aimed at
establishing whether there was any validity to the complaints for the purpose of deciding whether to suspect a breach of
discipline.



1294 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 83 W.A.I.G.

99 Secondly, s.82 clearly deals with suspension without pay, not suspension with pay. Stripped of its extraneous parts, it reads: “If
an investigation is initiated under section 81, the employing authority may … suspend the respondent (i.e. in this case the
employee) … without pay”. The section is headed “Suspension Without Pay”.

100 On the basis that the appellant was not suspended without pay, s.82 has no application. It is unnecessary to decide whether or
not he was suspended. All that is necessary for the purpose of this matter is to decide whether he was suspended without pay.
He was not.

101 Accordingly, we conclude that there is no right of appeal to the Board arising from any action under s.82 of the PSM Act.
102 Accordingly, there is no valid appeal before the Board, in accordance with its jurisdiction. The appeal ought be dismissed.

Whether in Public Interest to Proceed
103 If we are wrong in that, we note that on 1 April 2003, the Board did not require Ms in de Braekt to address in her submissions

the questions of whether or not the appeal ought proceed in the public interest on the basis that it had concluded that the
matters raised in the appeal had not been resolved by the effluxion of time and the passage of events. This is because the
appeal seeks not merely the cessation of the disciplinary process but also seeks orders that the employer not recommence the
process and that the appellant be placed back in Casuarina Prison. It is quite clear that the mere conclusion by the respondent
that it will not enter into a disciplinary process based on the outcomes of the IIU report has not resolved the appellant’s
complaint about not returning to Casuarina Prison.

104 The evidence indicates that following the investigation by the Internal Investigations Unit and the respondent deciding to take
no disciplinary action against him as a result of the enquiry, the respondent had concerns about the appellant’s performance.
Therefore, on 7 October 2002, he was directed that when he returned from sick leave he was required to report to a particular
person to discuss those performance issues with a view to decisions being taken about his future work. It is quite clear that the
appellant has refused to meet with the respondent without an undertaking from the respondent that he will return to Casuarina
Prison, as the appellant believes that it is only a return to Casuarina Prison which will enable him to be seen to have cleared his
name and be vindicated. Following the letter of 17 October 2002, and the failure of the parties to meet to discuss the
appellant’s performance, this issue has not been resolved even though the respondent has decided not to take disciplinary
action against him. It has not entirely resolved the matter the subject of the appeal. Accordingly, had the Board the jurisdiction
to deal with the matter, we would not have dismissed the appeal in the public interest as the passage of time and events had not
resolved the matter or meant that it was merely academic to proceed.

_________

2003 WAIRC 08137
AGAINST THE DECISION TO SUSPEND MADE ON 16/7/2002
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CITATION NO. 2003 WAIRC 08137
_________________________________________________________________________________________________________

Result Application for an extension of time granted
_________________________________________________________________________________________________________

Order
HAVING heard Ms M in de Braekt (of Counsel) on behalf of the appellant and Mr R Bathurst (of Counsel) on behalf of the
respondent, the Public Service Appeal Board, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby
orders—

THAT the application for an extension of time in which to file the appeal be and is hereby granted.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.
On behalf of the Public Service Appeal Board.

_________
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2003 WAIRC 08138
AGAINST THE DECISION TO SUSPEND MADE ON 16/7/2002

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES STEPHEN KELLY, APPELLANT

v.
DIRECTOR GENERAL, DEPARTMENT OF JUSTICE, RESPONDENT

CORAM PUBLIC SERVICE APPEAL BOARD
COMMISSIONER P E SCOTT – CHAIRMAN
MS D ROBERTSON – BOARD MEMBER
MS G HUSK – BOARD MEMBER

DATE OF ORDER MONDAY, 14 APRIL 2003
FILE NO. PSAB 12 OF 2002
CITATION NO. 2003 WAIRC 08138
_________________________________________________________________________________________________________

Result Application for perceived bias dismissed
_________________________________________________________________________________________________________

Order
HAVING heard Ms M in de Braekt (of Counsel) on behalf of the appellant and Mr R Bathurst (of Counsel) on behalf of the
respondent, the Public Service Appeal Board, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby
orders—

THAT the application that the Public Service Appeal Board as presently constituted disqualify itself on the grounds of
perceived bias be and is hereby dismissed.

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner.

On behalf of the Public Service Appeal Board.

_________

2003 WAIRC 08163
AGAINST THE DECISION TO SUSPEND MADE ON 16/7/2002

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES STEPHEN KELLY, APPELLANT

v.
DIRECTOR GENERAL, DEPARTMENT OF JUSTICE, RESPONDENT

CORAM PUBLIC SERVICE APPEAL BOARD
COMMISSIONER P E SCOTT – CHAIRMAN
MS D ROBERTSON – BOARD MEMBER
MS G HUSK – BOARD MEMBER

DATE OF ORDER THURSDAY, 17 APRIL 2003
FILE NO. PSAB 12 OF 2002
CITATION NO. 2003 WAIRC 08163
_________________________________________________________________________________________________________

Result Appeal dismissed due to lack of jurisdiction
_________________________________________________________________________________________________________

Order
HAVING heard Ms M in de Braekt (of Counsel) on behalf of the appellant and Mr R Bathurst (of Counsel) on behalf of the
respondent, the Public Service Appeal Board, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby
orders—

THAT this appeal be, and is hereby dismissed.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.
On behalf of the Public Service Appeal Board.
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RECLASSIFICATION APPEALS—Notation of—
File Number Appellant Respondent Commissioner Decision Finalisation

Date
PSA 23 of 2001 Daniel Peter Millard Department of Justice Scott C. Withdrawn by Leave 05/05/03
PSA 24 of 2001 Jacqueline Anne

Woolley
Department of Justice Scott C. Withdrawn by Leave 05/05/03

PSA 25 of 2001 Darryl Ernest Taylor Department of Justice Scott C. Withdrawn by Leave 05/05/03
PSA 7 of 2003 Darryl Ernest Taylor Department of Justice Scott C. Granted 07/05/03
PSA 8 of 2003 Jacqueline Anne

Woolley
Department of Justice Scott C. Granted 07/05/03

PSA 9 of 2003 Daniel Peter Millard Department of Justice Scott C. Granted 07/05/03


