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CUMULATIVE DIGEST HEADINGS

Denotes New Heading
Absence Without Leave
Act—Interpretation of
Allowances—See also specific heading, e.g. Isolation Allowance,

Industry Allowance, Meal Money—(Includes Special Rates and
Provisions)

Annual Leave—(Includes Annual Leave Loading)
Appeal
Apprentices and Juniors
Awards—(Includes specified sub-headings, First Awards, New Awards,

Area, Scope, Coverage, Cancellations, Award-Free, Respondency)
Board of Reference
Board and Lodging—(Includes Accommodation)
Bonus—(Includes Incentive Payments)
Breach of Acts/Award/Orders
Capacity to Pay—Includes Inability to Pay
Casual Work—(Includes loadings applicable to such work and nature of

casual employment)
Classification—(Includes Reclassification)
Clothing—(Used when clothing is/is not provided and for clothing

allowances)
Common Rule—(Used in relation to Awards being or becoming

Common Rule awards)
Comparative Wage Justice—See also Nexus—(Includes Relativities)
Compassionate Leave—(Includes Bereavement Leave)
Compensation—See also specific heading, e.g. Redundancy, Long

Service Leave—(Includes compensation for unfair dismissals)
Conference—(Includes such matters as jurisdiction arising out of)
Confined Space
Consumer Price Index
Contract of Service—(Used in relation to Section 29 (2) applications)
Contract out of Award
Costs (Matters pertaining to)
Custom and Practice
Dangerous Work
Date of Operation—(Includes Retrospectivity, Prospectivity)
Demarcation
Dirt Money
Disabilities
Discrimination
Employee—(Used in such cases as whether person is an employee or

independent contractor or agent)
Enforcement of Acts/Awards/Orders
Entry: Right of
Hours of Work
Industrial Action—(Includes Work-to-Rule, Picketing, Stop Work

Meeting, Strike, Bans, Lockouts)
*Industrial Agreement—Bargaining (Matters pertaining to)
Industrial Matter
Industry—(Used re questions of extent and meaning of specified

industry)
Industry Allowance
Interpretation—Words and Phrases
Intervention
Isolation Allowance
Jurisdiction
Jury Service

Leave Without Pay
Living Away From Home Allowance
Long Service Leave
Managerial Prerogative
Manning
Maternity Leave
Meal Breaks
Meal Money
Misconduct
Mixed Functions—(Includes Higher Duties)
Natural Justice
Nexus
Night and Weekend Work
On Call—(Includes Stand by)
Order—(Includes Cancellation of Order)
Over Award Payment
Overtime—(Includes Call Back, Recall)
Part-Time
Penalty Rates
Piecework
Preference—(Includes Compulsory Unionism)
Principles (Wage Fixing)
Procedural Matters (e.g. Standards of evidence)
Promotion Appeals
Public Holidays
Public Interest
Redundancy/Retrenchment—(Includes Severance Pay)
Reinstatement
Registration—See Unions
Rest Periods—(Includes Smokos)
Safety
Shift Work
Sick Leave
Standdown
Stay of Proceedings
Superannuation
Supplementary and Service Payments
Tallies
Technological Change
Termination—(Includes Dismissal, Wrongful/Unfair Dismissal)
Training
Transfer
Travelling—(Includes Travelling Allowance and Travelling Time)
Unfair Discrepancy
Unions—(Includes Direction for Observance of Rules, Registration,

Rules, Enforcement of Rules, Coverage/Constitutional Coverage,
Dues, Membership, Cancellations, Exemptions)

Utilisation of Contractors
Victimisation
Wages—(Includes Catch-up Margins, Payment by Results, Piece Work,

Minimum Wage)
Work Value
Worker Participation
Workers Compensation
Workplace Agreement
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CUMULATIVE DIGEST
MATTERS REFERRED TO IN DECISIONS OF THE INDUSTRIAL APPEAL COURT, INDUSTRIAL RELATIONS COMMISSION AND
INDUSTRIAL MAGISTRATES COURT CONTAINED IN VOL. 83 PART 2, SUB PARTS 1-8.

NOTE: 1 Denotes Industrial Appeal Court Decision 3 Denotes Commission in Court Session Decision
2 Denotes Full Bench Decision 4 Denotes Decision of President

Page
ABSENCE WITHOUT LEAVE

Conference referred re suspension of a union member for allegedly leaving his workplace without authorisation - Applicant Union sought
an order that a penalty imposed upon its member be quashed - Applicant Union argued the employee had permission from the
respondent to attend a meeting and in accordance with the terms of the now cancelled Industrial Relations Agreement (1997) the
employee was entitled to attend the meeting and no penalty should have been imposed - Applicant Union also argued that if it was held
that the employee did not obtain permission to attend the meeting, in accordance with Cl 5(3) of the Agreement, the only detriment the
employee should have suffered was loss of pay for the period of the meeting - Respondent opposed the applicant's claim and argued
that the employee did not seek permission to attend the meeting, that Cl 5(3) of the agreement, on its proper construction, did not limit
the penalty to only loss of pay and the penalty was justifiable in the circumstances and should stand - Commission found on all the
evidence that the employee did leave his workplace without permission, that the Agreement obliged the respondent to grant "work
release" where the requirement was in accordance with the agreement, as was the case in this issue and that a penalty of a three day
suspension was not appropriate and was harsh and should not stand - Upheld in Part - AUTO, FOOD, METAL, ENGIN UNION -v-
BHP Billiton Iron Ore Pty Ltd - CR 62 of 2002 - KENNER C - 09/12/02 - Metal Ore Mining ................................................................. 1841

Application for extension of time to file application re unfair dismissal Applicant argued that she had been unfairly dismissed and that the
Respondent's reasons for bringing the termination was not justified and that it was unreasonable not to give her leave without pay
whilst she recuperated from a work related injury - Further, Applicant argued that she had a medical condition and was still suffering
from depression and provided medical advice on that and further argued that her past experience of harassment and bullying had
received no sympathy from Respondent - Respondent objected to the extension of time as the Applicant failed to meet her obligations
to notify the Respondent of her challenge to the dismissal and that the length of the delay was almost six months - Commission found
that the evidence tendered indicated that Applicant had a medical condition and still continued and that there seemed to be an arguable
case in that the requirements of s.41 of the Minimum Conditions of Employment Act 1993 had not been met in respect to whether the
Applicant was appropriately consulted and whether proper consideration was given to her circumstances at the time the employer
decided to terminate - Commission ordered for the extension of time be accepted - Granted - Ms E Stipanicev -v- Golden Egg Farms -
APPL 1237 of 2003 - SCOTT C - 17/10/03 - Food, Beverage and Tobacco Mfg ..................................................................................... 3772

ACT—INTERPRETATION OF
3State Wage Case 2003 - CICS considered whether to give effect to the National Wage Case Decision (Safety Net Review - Wages) (NWD)

dated 6/5/2003 and review the Minimum Weekly Rates of Pay under the MCEA, 1993 - Minister for Labour Relations argued that in
accordance with s.51(3) of the Act the date of effect of the wage adjustment should be no later than 5/6/03 and there was no economic
or other merit argument that there should be a 12 month qualifying period for the increase - TLC argued s.51(3) of the Act was clear
and unambiguous in requiring any wage increase made under s.51 to have effect within 30 days of the NWD - AMMA argued that
s.51(3) of the Act did no more than require the Commission to make its decision operative within 30 days of the NWD and it did not
require the increase to be effective within that time frame - CCIWA argued that the employees covered by state awards should not
have an advantage as to when the NWD applied compared to those covered by Federal awards, where there was often a significant
period from when the decision was handed down to the actual increase itself, and that the imposition of an adjustment within 30 days
of the NWD in WA would destroy the efficacy of award structure - CICS rejected submissions for an award by award application of
the wage increase and gave reasons therefore - Further, CICS reviewed I.R. Act and found no good reason not to implement the NWD
by general order, varying the wages by $17.00 for award rates up to including $731.80 per week and $15.00 for award rates above
$731.80 per week and issued the Statement of Principles - June 2003, effective from 5/6/03 - Majority CICS interpreted s.51(3) of the
Act as meaning that the provisions of the General Order were to have effect no more than 30 days after the date of the NWD - CICS
further found on the economic material before them, there was nothing substantial which would deter the Commission from the course
of maintaining the alignment between the Statutory Minimum Wage for employees 21 years and over and Adult Minimum Award
Wage, and that the rate of $448.40 per week was an equitable level of remuneration and accords with principles of fairness and justice
- CICS found it was mandatory for the Commission to review the minimum weekly rates of pay for apprentices and trainees under
ss.14 & 15 respectively of the MCEA each time a National Wage Case was considered, and to make an order setting the new minimum
weekly rates effective from the date of the State Wage Case General Order - Further, that it was important that the minimum wage rate
under the MCEA did not impact on award rates so as to cause confusion and expose employers to the possibility of breaching the
MCEA while adhering to the award rate - CICS determined two classes of trainees for the purposes of s.15 of the MCEA and gave
reasons therefore and declined to set a different rate on the sole basis of age, for a trainee who has reached the age of 21 years of age -
State Wage Case, Statutory Minimum Wage, Reasons for Decision and General Orders Issued - (Commission's own motion) -v-
Trades and Labor Council of Western Australia & Others - APPL 569 of 2003 - Commission in Court Session - COLEMAN
CC/BEECH SC/GREGOR C - 05/06/03 – Various.................................................................................................................................... 1899

1Appeal against Decision of Full Bench (83WAIG940) re unfair dismissal and contractual entitlements - Appellant had been granted leave
to discontinue the appeal - Respondents applied for an order for costs and expenses against the Appellant, pursuant to s.86(2) of the
I.R. Act, 1979 - IAC reviewed authorities, I.R. Act and found that for a costs order to be awarded, proceedings would have to have
been "frivolously or vexatiously" instituted where it could be said that the matter was "so obviously untenable that it cannot possibly
succeed" - IAC found that Appellant's appeal was not frivolous or vexatious and that the Appellant's contention that the Full Bench
erred was not untenable - IAC exercised its discretion not to award expenses and dismiss the application for costs - Appeal
discontinued and application for costs dismissed - Mr AG Matthews -v- Cool or Cosy Pty. Ltd; Ceil Comfort Home Insulation Pty.
Limited; Citigroup Pty. Ltd. (In L - IAC 5 of 2003 - Industrial Appeal Court - Scott J./Parker J./Merriman J - 23/06/03 - Construction
Trade Services ........................................................................................................................................................................................... 2749

2Appeal against Decision of Commission (83WAIG2880) re extension of time and application to extend time in which to file appeal -
Appellant argued that the Commissioner erred in law on the grounds that the application was lodged three days out of time and
accepted the application, the Commissioner applied the discretion to extend time retrospectively to a termination occurring before the
date of enactment of the I.R. Act and thus the decision was ultra vires the Act - Full Bench found that the delay of nearly two months
before the notice of the appeal was filed, was to great a delay without satisfactory explanation for it in relation to an appeal against a
finding - Full Bench reviewed authorities, I.R. Act and found that the Act, was able to operate to enable the referral of the claim to be
validly accepted out of time as it was by the Commission and that acceptance of course, operated as an effective extension of time - Fu
Bench further found that the order made was entirely within power and that the appeal should fail in any event and that the application
for leave to extend time within which to appeal should be dismissed - Dismissed - Carnarvon Medical Service Aboriginal Corporation
-v- Mr NJ Stiles - FBA 11 of 2003 - Full Bench - SHARKEY P/BEECH SC/KENNER C - 14/07/03 - Community Services.................. 2751
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ACT—INTERPRETATION OF—continued

Conference referred re alleged breaches of discipline - Applicant Union argued the disciplinary process did not comply with the statutory
requirements therefore the whole process was invalid and void, the respondent conceded the process was flawed but proposed to
recommence the process and to recommence the disciplinary process would be harsh, oppressive and prejudicial - Applicant Union
sought an order that all decisions arising from the process be quashed and the respondent be barred from any further action against the
employees in respect of the allegations - Respondent argued that as the purported disciplinary proceedings were void and because of
the operation of s.55 of the Interpretation Act (WA) 1984, the respondent was able to recommence disciplinary proceedings against the
employees, there was no prejudice to the employees being subject to properly constituted disciplinary proceedings under the PSM Act
and if the respondent was prevented from proceeding with disciplinary proceedings because of previous technical defects this would
not be in accordance with equity, good conscience and the substantial merits of the case - Commission reviewed authorities,
Interpretation Act 1984 and found that res judicata did not arise in this matter, that the investigation process and the outcome were null
and void, but the evidence which precipitated the investigation remained alive - Further, that evidence stood on its own and existed
prior to there being any disciplinary process, it was the disciplinary process, not the evidence, which was tarnished and the respondent
ought to have a second opportunity to investigate what clearly were serious allegations and allegations which were not baseless -
Dismissed - Civil Service Association of Western Australia Incorporated -v- Chief Executive Officer, Department of Land
Administration - PSACR 7 of 2003 - SCOTT C - 30/07/03 - Government Administration ........................................................................ 2792

Application re unfair dismissal - Applicant argued dismissal was harsh as there was no warning given, the discussion at termination was
very brief and he was not given the opportunity to defend any allegation of wrong doing - Respondent argued that the applicant's
dismissal was purely for financial reasons as the company was in dire straits and had to make cutbacks and this was discussed with the
applicant and alternatives were sough - Further, Respondent challenged the jurisdiction of the Commission and argued that the
applicant's annual salary was above the threshold specified in the Act and that it was not prepared to discuss the issue further until their
jurisdictional matter had been heard - Commission reviewed I.R. Act, authorities and found that 'salary' could be read as separate to
'allowance' and both were components of 'remuneration'; that the prescribed amount referred to in s.29AA of the Act related to the
salary received by the applicant and that component was below the prescribed amount, therefore the application was within the
Commission's jurisdiction - Order Issued - Mr PJ O'Sullivan -v- Cooks Construction - APPL 43 of 2003 - WOOD C - 04/07/03 - Other
Mining........................................................................................................................................................................................................ 2860

Conference referred re secondary employment - Applicant Union sought orders that the Respondent's decision to refuse to approve
employee's application for secondary employment was unfair and/or unreasonable, that the Respondent provide authorisation to
employee to carry out his secondary employment and that in the event that there was a conflict of interest arising, employee be
provided with a reasonable opportunity to respond prior to any decision being made about the continuance of his secondary
employment - Respondent opposed the application and maintained that there was a potential conflict of interest, that the Respondent
had policies regarding prison officers associating with ex-prisoners and the Respondent objected to employee operating his business
using prison officers to perform the escort and deportation function - Commission found that there was a direct conflict with the
employee's secondary employment and the performance of his duties as a prison officer, that the Union could not despite its best effort,
made out its case that the orders should issue because it could not show that the Chief Executive Officers' decision to refuse to approve
employee's application was unfair or unreasonable - Further, Commission found that there was sufficient evidence before the CEO to
justify the opinion held, he formed an opinion that was open to him to make and there was no basis for the Commission to interfere in
the exercise of the CEO's direction - Dismissed - Western Australian Prison Officers' Union of Workers -v- The Honourable Attorney
General, Minister for Justice - CR 143 of 2003 - BEECH SC - 12/08/03 - Other Services ......................................................................... 2936

Application for a declaration pursuant to section 42H(1) of the I.R. Act - Applicant Union argued that it attempted to initiate a bargaining
period with the respondent by giving notice in writing that it wished to negotiate an industrial agreement to be registered pursuant to
s.41 of the Act, but the respondent's response made it clear that it was not prepared to bargain and there was no reasonable prospect of
reaching an agreement - Respondent argued that the Act clearly contemplates where there had been no bargaining period there was no
power under s.42H for the Commission to declare that the bargaining period had ended - Commission reviewed I.R. Act and found that
the Respondent in this case was not a negotiating party as defined in s.40C and because it was not, a bargaining period could not be
initiated, therefore the Commission was incapable of making the determination that was necessary under s.42H to conclude that the
bargaining period had ended - Dismissed - Construction, Forestry, Mining and Energy Union Western Australian Branch -v- Personnel
Contracting Pty Ltd T/A Tricord Personnel - APPL 919 of 2003 - GREGOR C - 28/07/03 - Construction Trade Services........................ 2999

2Applications for enforcement of s.33(1)(c) of the I.R. Act - Applicant argued that by failing to appear at the Commission as required by the
summonses to witness, the Respondents had contravened or failed to comply with the Act - Respondents opposed the applications and
argued that they had not been validly served with the summonses to witness - Full Bench reviewed I.R. Act, Regulations, authorities
and found that the summonses were validly and duly served in accordance with the Act and the Regulations and gave reasons therefore
- Further, Full Bench found that there was no attempt at any time to show cause why the summonses to witness should be set aside
pursuant to s.33(2) of the Act and it was satisfied that the Respondents failed to appear in contravention of or non -compliance with
s.33(1)(c) of the Act - Full Bench found the allegation of non-compliance or contravention proven, that on the balance of probabilities,
the Respondents had not proven good cause for failing to appear and agreed that the appropriate penalty to impose was to issue a
caution to the Respondents - Proven - Registrar -v- Mr J Mulry - FBM 2,3 of 2003 - Full Bench - SHARKEY P/GREGOR C/SCOTT
C - 25/08/03................................................................................................................................................................................................ 3066

Application for a Declaration pursuant to s.71 of the Industrial Relations Act - Applicant Union sought a Declaration pursuant to S.71(2) of
the Industrial Relations Act that the Australian Maritime Officers' Union was the counterpart federal Union of the AMOU which was a
state organisation as defined in s.71(1) of the Act - Application was unopposed - Full Bench found that the federal AMOU was
registered pursuant to the Workplace Relations Act 1996 and that was a federally registered organisation and that was also a State
Organisation - Full Bench also determined whether the federal body was a Branch within the meaning of the definition of Branch in
s.71 of the Act - Finally Full Bench was satisfied that the AMOU Western Area was a branch of an organisation of employees
federally registered within the meaning of branch as defined in s.71 of the Act and made the declaration sought by the AMOU -
Declaration issued - The Australian Maritime Officers Union - Western Area Union of Employees -v- (Not applicable) - FBM 6 of
2003 - Full Bench - SHARKEY P/WOOD C/HARRISON C - 05/09/03 - Unions ..................................................................................... 3074

Complaint re breaches of Industrial Relations Act 1979, sections 96E(1)(b) and 96(2) - Complainant argued that if an officer or member of
an organisation was guilty of an offence under section 96C, 96D, or 96E then the organisation was also guilty of that offence unless it
proved it had taken all reasonable steps to prevent that offence - Further, Complainant argued that an Officer of the Defendant
organisation had been found guilty of an offence and that Defendant had elected to call no evidence to prove it had taken all reasonable
steps to prevent such an offence - Defendant argued that there was no evidence to establish that the person named Joseph McDonald
who was found guilty by Mr. Tarr IM on 9 October 2002 was the same person as the Joseph McDonald referred to the evidence of Mr.
Spurling - Industrial Magistrate found that as a fact the named person named as a Defendant was the same Joseph McDonald who was
Assistant Secretary of the Defendant organisation and that the Defendant in this case must be convicted of the charge before this Court
- Proven - Brian Appleby, Department of Consumer and Employment Protection -v- The Construction, Forestry, Mining and Energy
Union of Workers - CP 1 of 2003 - Industrial Magistrate - Brown I.G. IM - 22/08/03 ............................................................................... 3122

Complaint re breach of Security Officers (Western Australia) Interim Award 1996 - Claimant argued that Respondent had failed to comply
with the Award by not paying the employee penalty rates for the Foundation Day public holiday and overtime rates for additional
hours worked - Respondent argued that there was an agreement in place that allowed for arrangements outside the Award and in effect
provided for the rostering of security officers to work twelve ordinary hours per day - Industrial Magistrate found that the Agreement
subject to the proceedings was not registered or accepted between the parties, therefore there was no twelve hour shift agreement -
Further, the overtime and public holiday entitlements were payable to Claimant - Proven and Reasons for Decision Issued - Greg
Logan-Scales, Department of Consumer & Employment Protection -v- Olten Pty Ltd (ACN 076 543 130) t/a MSA Security - M
248,249,279 of 2002 - Industrial Magistrate - Tarr IM - 14/08/03 - Business Services............................................................................... 3123
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ACT—INTERPRETATION OF—continued

Application re unfair dismissal - Application referred outside of 28 day time limit - Applicant submitted that it would be unfair if the
Commission did not accept his application out of time as he had not been well - Respondent opposed the application and argued that
the delay was substantial and excessive and despite the Applicant not being well there was no good reason for such a long delay and
also Applicant had commenced other proceedings in the Federal Magistrates involving the exact same allegations - Commission found
that there were proper proceedings in the Federal Magistrate's Court and these would not encounter jurisdictional difficulty and
therefore it would be an abuse of the process if the same complaints against the Respondent proceeded in the Commission - Further,
Commission was not persuaded that the discretion to extend the time be given and the application was dismissed for want of
jurisdiction - Dismissed for want of jurisdiction - Mr MA Butler -v- St John of God Hospital - APPL 1044 of 2003 - KENNER C -
18/08/03 - Health Services ......................................................................................................................................................................... 3141

Application for an Enterprise Order pursuant to Section 42I of the Industrial Relations Act - Applicant Union had argued that bargaining
between Applicant Union and Respondent had ended and that there was no reasonable prospect of the negotiating parties reaching
agreement - Further, there was no response or objection to the terms of the draft agreement but Respondent had objected to the
principle of signing any agreement to which the Applicant Union was a party - Respondent indicated that there were only
subcontractors on the sites and could see the signing of those agreements gave them no relief from industrial action - Further,
Respondent gave no evidence - Commission found that there was an absence of any challenge to what was said by the witness, thus he
was regarded a credible witness - Further, Commission was concerned that there had not been a proper ventilation of the principles to
be applied and was required to deal with the matter on the basis that was set out in s.42I of the Act and decided that the enterprise order
sought by the Applicant Union should be issued with effect from 16 August 2003 until 15 August 2004 - Enterprise order made -
Construction, Forestry, Mining and Energy Union Western Australian Branch -v- Hanssen Pty Ltd Project Management - APPL 606 of
2003 - GREGOR C - 15/08/03 - Construction Trade Services ................................................................................................................... 3220

Application re unfair dismissal and contractual entitlements - Applicant sought an order to join the Uniting Church of Australia and the
Uniting Church of Australia Property Trust (WA) as parties to the application - Applicant Counsel argued inter alia, that it appeared
that Kingswood College and St Columba College were dissolved and the matter was not raised by the Respondent in any of its answers
nor did it give any indication that it would be refused to be bound by the obligations of Kingswood College if the Commission in due
course found for the Applicant - Further Applicant Counsel advanced a number of reasons why he said it was open to the Applicant to
reach the conclusion that the Respondent had never pleaded there was a termination by Kingswood College nor had it ever said that it
was free of contractual terms which bound its predecessors - Counsel for the Church opposed the issue of the order sought and argued
that the matter was not an industrial matter as defined in s.6 of the I.R. Act, that the reliance of the Applicant on the UCA Act was
misplaced and as for the Church it was not capable of being sued because it was not an entity but was the sum of its congregation -
Further, even if the Commission was to find against Counsel's argument that the stage to which the hearing of the case had reached was
such that extreme prejudice would exist towards her clients - Counsel for the Respondent refuted the argument that the Respondent had
not disclosed the position that it would adopt and argued that the answers were clear and the way the questioning of witnesses had
taken place should have indicated to the Applicant that it was always the Respondent's position that it was not liable to the whole of the
claim made, even though there might have been some aspects of the claim for which it may be required to mount a defence -
Commission applied the rules in interpreting Acts and reviewed authorities and found inter alia, that the arguments, based as they are
on the meaning of the provisions in the UCA Act, failed, that neither of the Church nor the Trust were at the relevant time or since an
employer of the Applicant, therefore the Applicant had no locus standi under s.29 to bring an application against either of them -
Commission concluded that it had jurisdiction to determine in any proceedings before it whether any matter to which the proceedings
relate was an industrial matter, that a finding on that question was, subject to ss.49 and 90, final and conclusive in respect to these
proceedings and leave was granted to appeal - Order Issued - Ms P Alderson -v- St Columba - Kingswood College - APPL 901 of 2001
- GREGOR C - 02/09/03 - Other Services ................................................................................................................................................. 3238

2Appeal against Decision of Commission (83WAIG3426) re terms and conditions of employment and wages owed to union member -
Appellant argued that the Commissioner erred in law in making the order pursuant to section 44 of the I.R. Act without making a
finding that the order was necessary or required or connected to enable conciliation or arbitration of the matter in question - Further,
Commissioner erred in law by making the order when the Commission was without power to make such an order and the order should
be quashed - Respondent Union opposed the appeal - Full Bench found that the Commission erred and acted beyond its power in
failing to place the whole of the dispute before itself for arbitration and acted without and or beyond the power conferred on it by
section 44 - Further, Full Bench found the orders made by the Commission were invalid, the Commissioner erred in law by failing to
provide the reasons for decision required by the statute as a mandatory duty and Full Bench agreed to uphold the appeal and quash the
decision at first instance - Upheld - Burswood Resort (Management) Ltd -v- Australian Liquor, Hospitality and Miscellaneous Workers
Union, Western Australian Branch - FBA 19 of 2003 - Full Bench - SHARKEY P/COLEMAN CC/WOOD C - 02/10/03 -
Accommodatn, Cafes&Restaurants............................................................................................................................................................ 3314

4Application for Stay of Operation in Matter No. 606 of 2003 pending an appeal to Full Bench - Applicant sought to stay the operation of
the whole order No. 606 of 2003 on the grounds that there was no jurisdiction or power to make the enterprise order because the
enterprise order was not made within 21 days after the making of the declaration under s.42H(1) of the Act and the Commissioner at
first instance misconstrued s42I(1) and failed to exercise its discretion - Further, the CFMEU had failed to discharge the burden of
establishing that on the substantial merits of the case an order should be made and that the terms of the order were fair and reasonable -
Respondent opposed the application - President found that there were a number of serious issues to be tried including the question of
whether the Commissioner was deprived of jurisdiction or power or whether the fact that the matter was heard and determined more
than 21 days after the s.42H application was made could be remedied under the Act - Further, there was a serious issue to be tried on
whether s.26(3) of the Act was not complied with or whether as a matter of common law, procedural fairness was not afforded to the
Applicant by that failure - Finally, President found that the interests of the Applicant should be served before those of the Respondent
and its members - Order for a stay granted - Hannsen Pty Ltd Project Management -v- The Construction, Forestry, Mining and Energy
Union of Workers - PRES 14 of 2003 - President - SHARKEY P - 02/10/03 - Construction Trade Services ............................................ 3329

Conference re dispute regarding transfers - Applicant Union applied for interim orders preventing the respondent from closing the Bunbury
office and that the transfers of the applicants be stayed pending the finalisation of the matter - Respondent opposed the application and
argued the Arbitrator did not have jurisdiction to deal with the matter - Respondent also argued there was no possibility of employment
within the Department in Bunbury as the office had closed and the obligation on the employing authority was to deal with its
employees appropriately and the respondent had work for the employees elsewhere so they were not surplus to the requirements of
their department - Commission found matters referred to as being alleged breaches of s.94 of the PSM Act and of s.96D of the IR Act
were matters within the Arbitrator’s jurisdiction - Reasons for Decision and Interim Order Issued - Civil Service Association of
Western Australia Incorporated -v- Director General, Department of Indigenous Affairs - PSAC 34 of 2003 - Public Service Arbitrator
- SCOTT C - 17/09/03 - Government Administration................................................................................................................................ 3371

Claim re contravention of the provisions of section 49M(2) of the I.R. Act 1979 - Claimant argued that the Respondent, after being notified
of an intention on the part of the Claimant to conduct a time and wage record inspection under section 49I of the Act, refused to allow
that inspection to occur and thereby hindered or obstructed an authorised representative of the Claimant - Further, Claimant sought
several orders including that the Respondent pay a penalty for the breach which was alleged to have occurred - Industrial Magistrate
reviewed Act and found on evidence, inter alia, that as there was objectively no suspected breach that existed as at 2 May 2003, when
it was said to have arisen, there could be no documents related to that suspected breach and it was also the case that pursuant to
s49(M)(2) of the Act, the provision upon which the Claimant relied, there must be evidence to prove, on the balance of probability, that
a Respondent "... intentionally and unduly ..." hindered or obstructed an authorised representative - Further, IM found that the Claimant
had not proved in this instance, even if all other necessary elements had been proved, that any hindrance or obstruction was intentional
and undue - Reasons for Decision Issued - Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian
Branch -v- Neatclean Pty Ltd - M 82 of 2003 - Industrial Magistrate - Black IM - 02/09/03 - Personal and Other Services...................... 3377
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2Appeal against Decision of Commission (83WAIG3426) re terms and conditions of employment and wages owed to Mr Neal - Appellant
argued the Commissioner erred in law on various grounds in making the second order dated 18 September 2003 and sought that the
order be quashed - Full Bench reviewed authorities, Act and found inter alia, that the appeal lacked merit and was not of sufficient
importance in the public interest that the appeal should lie - Dismissed - Burswood Resort (Management) Ltd -v- Australian Liquor,
Hospitality and Miscellaneous Workers Union, Western Australian Branch - FBA 30 of 2003 - Full Bench - SHARKEY P/BEECH
SC/SCOTT C - 06/11/03 - Sport and Recreation   ..................................................................................................................................... 3556

Application to vary the AWU Gold (Mining and Processing) Award No A 1 of 1992 - Applicant argued s27 of the MCE Act dealing with
an entitlement to Bereavement Leave did not contain the express exclusion for casual employees, that the industry allowance should
not be incorporated in the "Rate of Pay" for these purposes because the payment was truly an allowance and not a component of the
wage rate and there was no custom and practice in relation to this industry - In relation to rounding, there should be no rounding,
alternatively if there was to be rounding then it should be to the nearest five cents - Respondent argued definition of "casual employee"
in s3(1) of the MCE Act, it was the case the parliament intended, as with other leave entitlements, to exclude casual employees from
bereavement leave provisions, that the industry allowance was a hybrid payment because although it was specified as an allowance
under cl 17-Allowances it also appears in cl 16-Wage rates of the award and should be included for the purposes of allowances formula
adjustment under Principle 5 and that rounding should be approached on three levels allowances paid weekly or fortnightly, daily and
hourly rounded to the nearest 10 cents, 5 cents and 1 cent respectively - Commission was of the opinion that it was obliged to interpret
the MCE Act as it was to be found and uphold the applicant's claim to Bereavement Leave for casual employees, that the industry
allowance should not be regarded as part of the "Rate of Pay" for the purposes of Principle 5 of the Principles and did not consider it
was the intention of the CICS or the effect of the 1997 SWC decision to provide the ability to retrospectively apply the first eight dollar
ASNA to allowances and rounding of allowances paid weekly or per day/shift to be the nearest ten cents and all other allowances to be
rounded to the nearest five cents - Award varied - The Australian Workers' Union, West Australian Branch, Industrial Union of
Workers -v- Kalgoorlie Consolidated Gold Mines Pty Ltd & Others - APPLA 899 of 2002 - KENNER C - 19/11/02 - Metal Ore
Mining   ..................................................................................................................................................................................................... 3596

Complaint re breach of Bakers (Metropolitan) Award No. 13 of 1987 - Claimant alleged that Respondent was in breach of the Award by
failing to pay a member of the Claimant and an employee of the Respondent his entitlement in relation to the Australia Day public
holiday which fell on 27 January 2003 - Respondent denied that the employee was entitled to any penalty or compensation for the
Australia Day public holiday and relied on the Buttercup Bakery Malaga (WA) Enterprise Agreement 2001 which was registered
pursuant to section 41 of the Industrial Relations Act on 22 February 2002 - Industrial Magistrate found that Agreement was silent on
the question of public holidays as it made no mention of public holidays and therefore the Award entitlement applied - Industrial
Magistrate found there had been a breach of the Award and the entitlement was to be paid - Reasons for Decision issued - Australian
Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch -v- Quality Bakers Australia Limited - M 131 of
2003 - Industrial Magistrate - Tarr IM - 09/10/03 - Food, Beverage and Tobacco Mfg   ........................................................................... 3673

Complaint re breach of Workplace Agreement - Claimant sought to file interlocutory application and sought to substitute particulars of
claim and a proposed Second Respondent - Claimant argued that contrary to sectio 24(2) of the Minimum Conditions of Employment
Act 1993, the First and Second Respondents failed to pay annual leave to the Claimant for the periods 12 August 1996 to 30 June 1998
and 1 July 1998 to 19 January 1999 respectively - Respondents filed an interlocutory application seeking further and better particulars
and that the Claimant's application went beyond a mere amendment - Further, Respondents argued that the proposed claim as amended
be summarily dismissed on the basis that it disclosed no arguable cause of action and the addition of such a party would be entirely
futile - Industrial Magistrate found that the onus rested with the current Respondent to show that the claim against it was so totally
devoid of merit that the Claimant ought not be given leave to amend his claim - Industrial Magistrate also found that the Claimant did
not have an arguable case against current Respondent and proposed Second Respondent as pleaded in the proposed amended
particulars of claim and did not allow Claimant's application - Respondent's interlocutory application and Claimant's interlocutory
application were dismissed and the claim was also dismissed - Reasons for Decision Issued - Mr RJ Quinlivan -v- Austal Ships Pty Ltd
- M 314 of 2002 - Industrial Magistrate - Cicchini IM - 09/10/03 - Water Transport ................................................................................. 3684

Conference referred re contractual benefits - Respondent submitted that the Commission did not have the jurisdiction to deal with this
application for a number of reasons - Respondent argued that the effect of any order which this Commission issued would impair, alter,
destroy, detract or vary the provisions of the Argyle Catering Australian Workers' Union/Spotless Services Australia limited Award
2002, the Federal award - Further, Respondent argued that the Commission did not have the power to vary or set aside an award of the
AIRC as the only power to vary a Federal award was vested in the AIRC and if an order issued in the terms sought would effectively
vary the Federal award and that the Commission had no jurisdiction to settle disputes in relation to the employees as all disputes and
grievances must be dealt with by the AIRC as required - Applicant Union maintained that the Commission had jurisdiction to deal with
this issue and argued that the matter in the AIRC (C2002/176) was no longer before the AIRC as it was no longer being pursued -
Further, Applicant Union argued that this application sought the enforcement of contractual benefits relating to a number of the
Applicant's members, that the benefits sought were not entitlements due under the Federal Award and that there was no impediment to
deal with this matter under s.44 of the IR Act - Commission found that the AIRC did not have the power to deal with the enforcement
of an employee's entitlement then the field was not and could not be covered by the dispute settlement procedures detailed in the
Federal Award - Commission found that it had jurisdiction to deal with the application and the Respondent had not demonstrated that
the Commission did not have jurisdiction to deal with the application - Application to dismiss application for want of jurisdiction
dismissed jurisdiction dismissed - The Australian Workers' Union, West Australian Branch, Industrial Union of Workers -v- Spotless
Services Australia Limited - CR 242 of 2002 - HARRISON C - 14/10/03 - Services to Mining   ............................................................. 3788

Conference referred re unfair dismissal seeking compensation - Applicant Union argued that the employees named in the memorandum
were summarily terminated as they were given no formal notice by the Respondent that they were to be terminated, that the memo put
up on the staff noticeboard on or about mid June 2002 did not constitute a written notice of termination and as the requirements of the
MCE Act 1993 in relation to redundancy were not met, the Respondent's employees were treated in a procedurally unfair manner -
Respondent denied that it harshly, oppressively and unfairly dismissed the employees and relied on the contents of Exhibits A1 and
R1, and discussions undertaken with employees prior to 30 June 2002 as a confirmation that the employees were notified that their
contracts of employment were to be terminated - Further, Respondent argued that as the employees did not suffer any loss of pay
between being terminated by the Respondent and taking on a new position with the Quirks then no compensation was due to each
employee, there was no legal requirement on the employer to come to an arrangement with the new employer about sick leave and long
service leave entitlement and on this basis, it was fair in all of the circumstances to terminate the employees in the manner which it did
- Commission reviewed principles, MCE Act and formed the view that when the Respondent's employees were terminated on 30 June
2002 as a result of the Respondent's loss of the Centre contract this was not a termination due to the ordinary and customary turnover
of labour, that the employees were made redundant - Commission found that the requirements of the MCE Act was not complied with
and the evidence was clear that discussions about the effect of the redundancy on each employee did not take place and alternatives to
termination were not canvassed with the employees once the decision was made to make them redundant - Further, Commission found
in all of the circumstances that each employee was terminated unfairly and directed the parties to confer and within seven days of the
date of the Decision to lodge a schedule of amounts owing to each employee in light of its Reasons for Decision - Compensation
awarded - Upheld and Order Issued - Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch -v-
Arrix Integrated - APPL 1468 of 2002;CR 129 of 2002 - HARRISON C - 10/10/03 - Other Business Services ........................................ 3801

2Application for alteration of Union rules, rule 5 - Eligibility - Applicant Union sought to have the existing exclusion removed from the
membership of the Applicant Union of communications officers, trainee communications officers and communications supervisors and
that those officers be eligible for membership - No objections to the alterations filed in the Commission - Full Bench found that
reasonable steps had been taken to adequately inform the members of the intention to apply for the registration of the proposed
alterations to the rules - Further, Full Bench found that both the Organisation's rules and the Industrial Relations Act had been
complied with in its entirety - Granted - United Firefighters Union of Western Australia -v - (Not applicable) - FBM 7 of 2003 - Full
Bench - SHARKEY P/BEECH SC/SCOTT C - 07/10/03 - Unions   ......................................................................................................... 3806



83 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 4211

CUMULATIVE DIGEST—continued

Page
ACT—INTERPRETATION OF—continued

1Appeal against decision of the President in matter No. PRES 4/2003 given on 17/4/2003 re Orders pursuant to s.66 of the I.R. Act -
Appellant argued that the President declined to make any orders or declarations in favour of the Appellant and dismissed the
application in that the President misconstrued s.66 of the I.R.Act - Further, the President was obliged to grant relief sought by the
Appellant because the Appellant had established that the rules of the Respondent were not observed or were observed in an
inappropriate manner - Respondent opposed the appeal - Industrial Appeal Court found that the learned President was under a legal
duty to exercise the jurisdiction of the Commission and to hear the Appellant's application made under s.66 of the Act - IAC found that
the appeal should be allowed and declared that the Appellant when President of the Respondent acted within the Rules of the CSA and
the Appellant had the power to call the Council meeting and that convening a special Council meeting the Appellant exercised her
powers conferred on her under the rules of the CSA and did not act in breach of any of the requirements of procedural fairness -
Appeal allowed - DM Robertson -v- Civil Service Association of Western Australia Incorporated - IAC 9 of 2003 - Industrial Appeal
Court - Anderson J./Owen J./Parker J. - 27/11/03 – Unions ....................................................................................................................... 3938

2Appeal against Decision of Commission (83WAIG3161) re unfair dismissal seeking compensation - Appellant argued that the learned
Commissioner erred in law when he failed to properly consider the Respondent's breach of Section 41 of the Minimum Conditions of
Employment Act and erred in his finding that the Appellant, had he been offered the continuing work by the Respondent would have
refused to take the work - Respondent opposed the appeal - Full Bench found that there was an unfair dismissal and that there was no
reinstatement and that the Commissioner made no error in finding that there was no evidence to support a finding of injury and there
was no loss attributable and the Appellant could not be awarded any remedy pursuant to s.23A - Appeal dismissed - Mr BJ Hooker -v-
The Owners of Strata Plan 5679 Kashmir - FBA 28 of 2003 - Full Bench - SHARKEY P/COLEMAN CC/GREGOR C - 25/11/03 -
Business Services   .................................................................................................................................................................................... 3948

ALLOWANCES
3State Wage Case 2003 - CICS considered whether to give effect to the National Wage Case Decision (Safety Net Review - Wages) (NWD)

dated 6/5/2003 and review the Minimum Weekly Rates of Pay under the MCEA, 1993 - Minister for Labour Relations argued that in
accordance with s.51(3) of the Act the date of effect of the wage adjustment should be no later than 5/6/03 and there was no economic
or other merit argument that there should be a 12 month qualifying period for the increase - TLC argued s.51(3) of the Act was clear
and unambiguous in requiring any wage increase made under s.51 to have effect within 30 days of the NWD - AMMA argued that
s.51(3) of the Act did no more than require the Commission to make its decision operative within 30 days of the NWD and it did not
require the increase to be effective within that time frame - CCIWA argued that the employees covered by state awards should not
have an advantage as to when the NWD applied compared to those covered by Federal awards, where there was often a significant
period from when the decision was handed down to the actual increase itself, and that the imposition of an adjustment within 30 days
of the NWD in WA would destroy the efficacy of award structure - CICS rejected submissions for an award by award application of
the wage increase and gave reasons therefore - Further, CICS reviewed I.R. Act and found no good reason not to implement the NWD
by general order, varying the wages by $17.00 for award rates up to including $731.80 per week and $15.00 for award rates above
$731.80 per week and issued the Statement of Principles - June 2003, effective from 5/6/03 - Majority CICS interpreted s.51(3) of the
Act as meaning that the provisions of the General Order were to have effect no more than 30 days after the date of the NWD - CICS
further found on the economic material before them, there was nothing substantial which would deter the Commission from the course
of maintaining the alignment between the Statutory Minimum Wage for employees 21 years and over and Adult Minimum Award
Wage, and that the rate of $448.40 per week was an equitable level of remuneration and accords with principles of fairness and justice
- CICS found it was mandatory for the Commission to review the minimum weekly rates of pay for apprentices and trainees under
ss.14 & 15 respectively of the MCEA each time a National Wage Case was considered, and to make an order setting the new minimum
weekly rates effective from the date of the State Wage Case General Order - Further, that it was important that the minimum wage rate
under the MCEA did not impact on award rates so as to cause confusion and expose employers to the possibility of breaching the
MCEA while adhering to the award rate - CICS determined two classes of trainees for the purposes of s.15 of the MCEA and gave
reasons therefore and declined to set a different rate on the sole basis of age, for a trainee who has reached the age of 21 years of age -
State Wage Case, Statutory Minimum Wage, Reasons for Decision and General Orders Issued - (Commission's own motion) -v-
Trades and Labor Council of Western Australia & Others - APPL 569 of 2003 - Commission in Court Session - COLEMAN
CC/BEECH SC/GREGOR C - 05/06/03 – Various.................................................................................................................................... 1899

Application re unfair dismissal - Applicant argued dismissal was harsh as there was no warning given, the discussion at termination was
very brief and he was not given the opportunity to defend any allegation of wrong doing - Respondent argued that the applicant's
dismissal was purely for financial reasons as the company was in dire straits and had to make cutbacks and this was discussed with the
applicant and alternatives were sough - Further, Respondent challenged the jurisdiction of the Commission and argued that the
applicant's annual salary was above the threshold specified in the Act and that it was not prepared to discuss the issue further until their
jurisdictional matter had been heard - Commission reviewed I.R. Act, authorities and found that 'salary' could be read as separate to
'allowance' and both were components of 'remuneration'; that the prescribed amount referred to in s.29AA of the Act related to the
salary received by the applicant and that component was below the prescribed amount, therefore the application was within the
Commission's jurisdiction - Order Issued - Mr PJ O'Sullivan -v- Cooks Construction - APPL 43 of 2003 - WOOD C - 04/07/03 - Other
Mining ....................................................................................................................................................................................................... 2860

Application for orders pursuant to s.80E of the I.R. Act re adequate compensation for out of hours contacts - Applicant Union sought
payment of allowances for prison superintendents and assistant superintendents who are required by the Department of Justice to make
themselves contactable at all times by telephone, during off-duty periods or within a few hours during off-duty periods - Applicant
Union argued that the issue was not a matter of comparing relativities and in the event that the Commission concluded the evidence did
not support the claim that was made, the union would prefer the Commission to issue an order which reimposed the 1990 agreement
rather than dismissing the application - Respondent argued that the Commission should only find in favour of the union's claim if the
evidence showed that prison administrators were "on the end of a systemic inequity' regarding the out of hours contact and cautioned
the Commission from using the proceedings as a "back door' method of award enforcement and to ensure that the granting of the claim
did not create inequities elsewhere - Further, Respondent urged the Commission to reimpose by order the terms of the 1990 agreement
because the 1990 agreement was CPI indexed and current, and to make any order which issued not binding on contracts with prison
administrators in the future - Commission found inter alia, that prison administrators were not treated unfairly by comparison with
others in the Department of Justice, that the Union had not produced in evidence examples of any other employees of the Department
of Justice who receive an availability allowance other than the award based allowance - Commission concluded that the award
availability allowance should not be prescribed for prison administrators separately from the rostering and any other requirements
which accompany that allowance, that an inequity had not been shown and issued an order which prescribed the 1990 agreement -
Order Issued - Civil Service Association of Western Australia Incorporated -v- Director General, Department of Justice - P 5 of 2002 -
BEECH SC - 12/05/03 - Government Administration................................................................................................................................ 3106

Conference re site allowance - Applicant Union sought orders that a site allowance be granted - Commission upon inspection of the
building sites found no reason why a site allowance would be granted on the basis that either site was exceptional in the disabilities
present, the respondents in these cases did not wish to be involved in agreements where site allowances are paid by consent and the
Commission's understanding of the rules to be applied, the Commission could not, with any integrity, determine site allowances -
Dismissed - The Construction, Forestry, Mining and Energy Union of Workers -v- Cona-struct Pty Ltd - C 149,150,151,154,157,158 of
2003 - GREGOR C - 08/09/03 - Construction Trade Services ................................................................................................................... 3412
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Application to vary the AWU Gold (Mining and Processing) Award No A 1 of 1992 - Applicant argued s27 of the MCE Act dealing with
an entitlement to Bereavement Leave did not contain the express exclusion for casual employees, that the industry allowance should
not be incorporated in the "Rate of Pay" for these purposes because the payment was truly an allowance and not a component of the
wage rate and there was no custom and practice in relation to this industry - In relation to rounding, there should be no rounding,
alternatively if there was to be rounding then it should be to the nearest five cents - Respondent argued definition of "casual employee"
in s3(1) of the MCE Act, it was the case the parliament intended, as with other leave entitlements, to exclude casual employees from
bereavement leave provisions, that the industry allowance was a hybrid payment because although it was specified as an allowance
under cl 17-Allowances it also appears in cl 16-Wage rates of the award and should be included for the purposes of allowances formula
adjustment under Principle 5 and that rounding should be approached on three levels allowances paid weekly or fortnightly, daily and
hourly rounded to the nearest 10 cents, 5 cents and 1 cent respectively - Commission was of the opinion that it was obliged to interpret
the MCE Act as it was to be found and uphold the applicant's claim to Bereavement Leave for casual employees, that the industry
allowance should not be regarded as part of the "Rate of Pay" for the purposes of Principle 5 of the Principles and did not consider it
was the intention of the CICS or the effect of the 1997 SWC decision to provide the ability to retrospectively apply the first eight dollar
ASNA to allowances and rounding of allowances paid weekly or per day/shift to be the nearest ten cents and all other allowances to be
rounded to the nearest five cents - Award varied - The Australian Workers' Union, West Australian Branch, Industrial Union of
Workers -v- Kalgoorlie Consolidated Gold Mines Pty Ltd & Others - APPLA 899 of 2002 - KENNER C - 19/11/02 - Metal Ore
Mining   ..................................................................................................................................................................................................... 3596

Applications to vary various awards - Applicant Union argued that awards should be varied on the grounds that the wages should be
brought into line with the Minimum Conditions of Employment Act - Further, the definition of minimum wage was effectively the
minimum wage and a base rate plus arbitrated safety net adjustment but did not include allowances - Respondent argued that if the
Commission determined that there were wages in the awards which were lower than the minimum award wage then the application
might have substance - Further, Respondent argued that the industry allowance should be included because in the calculation of wages
to determine whether the awards met the minimum adult weekly wage cut off because it was an all purpose payment and it was part of
an employee's normal wage - Commission found that the allowance had found its way into the wages clauses and could be
distinguished from the normal run of allowances that were categorised by Kenner C in his decision in the gold mining award and that
the amount of money which was contained in the wages clause was labelled as industry allowance was not in reality an industry
allowance of the nature normally contemplated by that title - Further, Commission found that in calculating the amount of wages per
week of employees under these awards for purposes of ascertaining whether they receive at least the minimum weekly rate of pay
applicable to s.12 of the MCE Act that the amount must be taken into account and therefore dismissed the applications - Dismissed -
COMMUN, ELECTRICAL, ELECTRONIC -v- Western Mining Corporation Resources Limited - APPL 718,719,720 of 2003 -
GREGOR C - 14/10/03 - Various   ............................................................................................................................................................ 3641

Application to vary clause 31 - Child Allowance of the Hospital Salaried Officers' Award 1968 No. 39 of 1968 - Applicant Union sought
the quantum of the allowance increased by applying Consumer Price Index increases from September 1961 to March 2002 as the
allowance had not been increased since its inception - Applicant Union argued that this application met the requirements of Principle 5
of the Statement of Principles and was allowable pursuant to clause 6 - No Extra Claim/Right Reserved, subclause (2) of the Hospital
Salaried Officers Metropolitan Health Services Enterprise Agreement 2001 - Respondent argued that the claim did not satisfy the
requirement of Principle 5 - Adjustment of Allowances and Service Increments because this was not an allowance which constituted
reimbursement of expenses incurred - Further, Respondent argued that the Child Allowance had not been increased since it was
introduced in the public Works Department in 1960 and the fact that this award maintained the allowance appeared to have been
explainable only on the basis that it was an oversight and was not deleted in 1968 to mirror the public service provisions - Commission
was unable to find, based on the evidence before it, any reference in awards, agreements or administrative arrangements of the
payment of a Child Allowance earlier that January 1960 and concluded that it was never intended that the Child Allowance would be
more than an inducement to married men to take their families with them in the north of the State for the purpose of developing that
isolated area of the State in the early 1960s - Commission concluded inter alia, that it was not appropriate to increase the allowance and
the allowance did not meet the requirements of the Statement of Principles for increasing allowances which are either a reimbursement
of expenses or relate to work or conditions which have not changed - Dismissed - Hospital Salaried Officers Association of Western
Australia (Union of Workers) -v- Hon Min for Health & Others - P 48 of 2002 - Public Service Arbitrator - SCOTT C - 30/10/03 -
Health Services .......................................................................................................................................................................................... 3643

Application re unfair dismissal - Applicant argued that the termination of its member was in an unfair manner and that there was no reason
for the termination as the new position advertised was essentially the member's previous position - Further, no discussion were held to
inform the member that her position was redundant and was told to leave as soon as possible and that this breached the requirements of
the Curtin University of Technology General Staff Agreement 2000-2003 - Further, Applicant argued that the Commission did have
jurisdiction to hear the application as it met the conditions of the Industrial Relations Act 1979 and that the salary was less than the
prescribed amount of $90,000.00 - Respondent argued the issue of the Commission’s lack of jurisdiction because the member's
contract of employment was governed by a Federal certified agreement and that the salary exceeded the prescribed amount for the
purposes of s29AA of the IR Act - Commission found that it had jurisdiction to deal with the claim even though she was covered by a
Federal certified agreement and that the salary did not exceed $90,000.00 in that higher duties allowance and annual leave loading
should not be taken into account - Further, Commission found that the member was terminated in an unfair manner when terminated
due to a redundancy situation as the Respondent had not followed the procedures and processes set down in the clauses of the
Agreement and awarded compensation for injury to the member which was offset by the amount paid at termination - Upheld - Civil
Service Association of Western Australia Incorporated -v- Vice Chancellor, Curtin University of Technology - APPL 1468 of 2002;CR
129 of 2002 - HARRISON C - 10/10/03 - Education  ............................................................................................................................... 3708

Application to vary the Argyle Diamonds Production Award 1996 - Applicant Union sought variations to allowances and service
increments in accordance with principle 5 of the Wage Fixing Principles and to generally modernise the Award in accordance with s
40B of the Industrial Relations Act 1979 - Respondent consented to the variations - Commission was satisfied and the variations made
- Order issued - The Australian Workers' Union, West Australian Branch, Industrial Union of Workers -v- Argyle Diamond Mines Pty
Ltd & Others - APPL 1957 of 2002 - KENNER C - 15/10/03 - Other Mining .......................................................................................... 3961

Application to vary the Nickel Mining & Processing Award 1975 - Applicant Union sought to insert a new provision into the terms of
schedule 1, Wages, for an industry allowance in the sum of $83.80 per week in accordance with the terms of the Wage Fixing
Principles and also the relevant provisions of s 40B of the Industrial Relations Act 1979 - Respondent consented to the variations -
Commission was satisfied that the award ought be varied as the parties have agreed upon - Award varied by consent - The Australian
Workers' Union, West Australian Branch, Industrial Union of Workers -v- Western Mining Corporation Limited - APPLA 1154 of
2002 - KENNER C - 11/09/03 - Other Mining  ......................................................................................................................................... 4034

ANNUAL LEAVE
Application re contractual entitlements - Applicant claimed that she has been denied pro rata annual leave and payment in lieu of notice

arising from her contract of service - Applicant argued that because her period of service was less than 12 months at the time of the end
of the contract she was on a pro rata basis entitled to 5 day's accrued leave - Commission reviewed the contract and found that the
contract did not provide for entitlement to pro rata annual leave, that the contract was to give effect to the entitlement which would
accrue after 12 months, therefore Applicant's claim for 5 days accrued leave was not sustainable - Further, Commission found that the
Applicant was entitled to 4 weeks' notice but she only received 3 weeks and awarded her the balance of that notice - By consent
Applicant was also awarded 4 weeks' pay, being 4 weeks for the pay periods as described in Exhibit A2 - Order Issued - Ms H
Abdullah -v- Centro Financial Synergy Group Pty Ltd - APPL 17 of 2003 - GREGOR C - 30/07/03 – Finance........................................ 2808



83 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 4213

CUMULATIVE DIGEST—continued

Page
ANNUAL LEAVE—continued

Application re contractual entitlements - Applicant argued that he had not been paid annual leave entitlements due to him as his termination
payment did not specify that it included a payment for annual leave and as there was a discrepancy between the amount of monies paid
at termination and the amount of monies and hours paid in August and September 2001 as annual leave, the Respondent could not rely
on the figure paid to him at termination to satisfy its obligation to pay him annual leave - Respondent argued that the evidence given in
these proceedings clearly demonstrated that the Applicant was paid all of his annual entitlements at termination, therefore no monies
were due to him - Respondent also argued that the Applicant was informed by one of Respondent's employees that his termination
payment included the annual leave entitlements, therefore the Applicant was aware that part of his termination payment was for annual
leave entitlements - Commission reviewed authorities and was satisfied on evidence that the Applicant had been paid all annual leave
entitlements due to him under his contract of employment - Further, Commission accepted the Respondent's evidence and supporting
documentation tendered in these proceedings, that the Respondent had demonstrated that the Applicant had been paid all his annual
leave entitlements, that it was likely that the Respondent informed the Applicant that part of his termination payment covered annual
leave entitlements when he queried his termination payment, that the Applicant had not made out his claim that he was owed annual
leave entitlements and no payment was due to him - Dismissed - Mr A Cokic -v- Graeme Wheildon Pty Ltd - APPL 1129 of 2002 -
HARRISON C - 02/09/03 - Other Services................................................................................................................................................ 3154

Conference referred re over payment of annual leave - Applicant Union argued that the alleged over payment of annual leave was due to the
Respondent's failure to maintain annual leave records during member's secondment and that the Respondent has acted harshly and
unfair to recover the alleged overpayment - Further, Applicant sought Declarations and Orders that the Respondent had breached the
Public Sector Management Act 1994, failed to keep accurate records of leave entitlements and was responsible for the over payment of
annual leave - Respondent refuted the claims and opposed the orders and declarations sought and argued that the Respondent had a
statutory obligation to seek recovery of all overpayments - Public Service Arbitrator found that the fair outcome would be for the
Respondent to bear some of the responsibility and for the member to take into account that he had received the benefit of the leave -
PSA ordered that the member be credited with half the leave that the Respondent had deducted because it had failed to maintain proper
leave records - Granted in Part - Civil Service Association of Western Australia Incorporated -v- Director General, Department of
Justice - PSACR 35 of 2003 - Public Service Arbitrator - SCOTT C - 05/11/03 - Government Administration  ...................................... 3659

Complaint re breach of Workplace Agreement - Claimant sought to file interlocutory application and sought to substitute particulars of
claim and a proposed Second Respondent - Claimant argued that contrary to sectio 24(2) of the Minimum Conditions of Employment
Act 1993, the First and Second Respondents failed to pay annual leave to the Claimant for the periods 12 August 1996 to 30 June 1998
and 1 July 1998 to 19 January 1999 respectively - Respondents filed an interlocutory application seeking further and better particulars
and that the Claimant's application went beyond a mere amendment - Further, Respondents argued that the proposed claim as amended
be summarily dismissed on the basis that it disclosed no arguable cause of action and the addition of such a party would be entirely
futile - Industrial Magistrate found that the onus rested with the current Respondent to show that the claim against it was so totally
devoid of merit that the Claimant ought not be given leave to amend his claim - Industrial Magistrate also found that the Claimant did
not have an arguable case against current Respondent and proposed Second Respondent as pleaded in the proposed amended
particulars of claim and did not allow Claimant's application - Respondent's interlocutory application and Claimant's interlocutory
application were dismissed and the claim was also dismissed - Reasons for Decision Issued - Mr RJ Quinlivan -v- Austal Ships Pty Ltd
- M 314 of 2002 - Industrial Magistrate - Cicchini IM - 09/10/03 - Water Transport ................................................................................ 3684

Application re unfair dismissal and contractual entitlements seeking compensation - Applicant argued that she was not given a fair
procedure on termination of her employment and denied that she was at any time during the month or so of her employment counselled
or spoken to by the employer in relation to any shortcomings concerning the performance of her duties - Respondent argued that the
Applicant had difficulties complying with the Respondent's work and quality control procedures not only in relation to banking
matters, but also in relation to the general procedures prescribed in the Respondent's office and these matters were raised, it seems the
Applicant undertook to remedy the matters but they were not with the effluxion of time - Commission found on evidence that issues
were raised with the Applicant in relation to various matters and was not satisfied that the Respondent had, given the nature of the
probationary employment, acted unfairly - Further, Commission was not persuaded that the Applicant had made out her case and the
Applicant accepted that she had now been paid her accrued annual leave that she initially claimed in these proceedings - Dismissed -
Ms CQ Wan -v- Roxstead Holdings T/A Roxon Enterprises - APPL 385 of 2003 - KENNER C - 25/09/03 - Other Services   ................ 3776

APPEAL
2Appeal against Decision of Commission (82WAIG873) re unfair dismissal - Appellant argued that the matter was not going to proceed and

would have been discontinued - No argument from Respondent - Full Bench found that Appellant had failed to prosecute the matter in
a discretionary manner and that Appellant had defaulted in an intentional and continuous manner in delaying to discontinue the
proceedings and dismissed the matter - Dismissed for want of prosecution - The Construction, Forestry, Mining and Energy Union of
Workers -v- Fieldway Enterprises Pty Ltd - FBA 25 of 2002 - Full Bench - SHARKEY P/COLEMAN CC/WOOD C - 19/06/03 -
General Construction ................................................................................................................................................................................. 1662

2Appeals against Decision of Industrial Magistrate (unreported) re breach of Building Trades (Construction) Award 1987, No. R14 of 1978
- No appearance from Appellant and no instructions provided to solicitors acting on behalf of Appellant - Respondent submitted that
appeals should be dismissed - Full Bench found the applications to extend of time not having been pursued, were out of time and were
nullities and as a result dismissed the applications for extension of time and dismissed all appeals - Dismissed - Intercorp Services Pty
Ltd -v- The Construction, Forestry, Mining and Energy Union of Workers - FBA 7,8,9,10 of 2003 - Full Bench - SHARKEY
P/COLEMAN CC/BEECH SC - 19/06/03 - General Construction ............................................................................................................ 1663

Appeal against decision to suspend an employee without pay - Applicant Union argued the suspension without pay was unduly unfair, harsh
and oppressive as its sole effect was to bring unwarranted financial hardship upon the Applicant and his family by preventing his
access to his accrued sick leave entitlements - Applicant Union sought an order to quash the decision to suspend without pay and
requested that Respondent restore the Applicant's outstanding accrued sick leave entitlements whilst he remained unfit for work -
Respondent strongly opposed the claim and argued that Applicant was suspended without pay because the nature of the allegations
against him, which were not denied as such in his letter of explanation, were sufficiently similar to the misconduct for which he had
been previously disciplined and warned that any repeat misconduct would put his employment in jeopardy - Public Service Appeal
Board found that the Respondent was perfectly entitled to conclude that the allegations made against the Applicant in 2003 were
considered to be of such serious nature that dismissal was a possible outcome - Further, PSAB concluded that it was a valid reason for
invoking the power in s.82 of the Public Sector Management Act, and the balance of the public interest in allowing an employer to
stand an employee down whilst an investigation into an allegation of conduct serious enough to warrant dismissal was undertaken on
this occasion outweighs the personal circumstances of the employee concerned - Dismissed - Mr V Walker -v- Director General,
Department of Justice - PSAB 2 of 2003 - Public Service Appeal Board - BEECH SC - 18/06/03 - Government Administration ............ 1879

1Appeal against Decision of Full Bench (83WAIG940) re unfair dismissal and contractual entitlements - Appellant had been granted leave
to discontinue the appeal - Respondents applied for an order for costs and expenses against the Appellant, pursuant to s.86(2) of the
I.R. Act, 1979 - IAC reviewed authorities, I.R. Act and found that for a costs order to be awarded, proceedings would have to have
been "frivolously or vexatiously" instituted where it could be said that the matter was "so obviously untenable that it cannot possibly
succeed" - IAC found that Appellant's appeal was not frivolous or vexatious and that the Appellant's contention that the Full Bench
erred was not untenable - IAC exercised its discretion not to award expenses and dismiss the application for costs - Appeal
discontinued and application for costs dismissed - Mr AG Matthews -v- Cool or Cosy Pty. Ltd; Ceil Comfort Home Insulation Pty.
Limited; Citigroup Pty. Ltd. (In L - IAC 5 of 2003 - Industrial Appeal Court - Scott J./Parker J./Merriman J - 23/06/03 - Construction
Trade Services ........................................................................................................................................................................................... 2749
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2Appeal against Decision of Commission (83WAIG2880) re extension of time and application to extend time in which to file appeal -
Appellant argued that the Commissioner erred in law on the grounds that the application was lodged three days out of time and
accepted the application, the Commissioner applied the discretion to extend time retrospectively to a termination occurring before the
date of enactment of the I.R. Act and thus the decision was ultra vires the Act - Full Bench found that the delay of nearly two months
before the notice of the appeal was filed, was to great a delay without satisfactory explanation for it in relation to an appeal against a
finding - Full Bench reviewed authorities, I.R. Act and found that the Act, was able to operate to enable the referral of the claim to be
validly accepted out of time as it was by the Commission and that acceptance of course, operated as an effective extension of time - Fu
Bench further found that the order made was entirely within power and that the appeal should fail in any event and that the application
for leave to extend time within which to appeal should be dismissed - Dismissed - Carnarvon Medical Service Aboriginal Corporation
-v- Mr NJ Stiles - FBA 11 of 2003 - Full Bench - SHARKEY P/BEECH SC/KENNER C - 14/07/03 - Community Services .................. 2751

1Appeals against Decisions of Full Bench (83WAIG454 & 917) re unfair dismissal and contractual entitlements - Appeal IAC 3 of 2003,
Appellant argued that Full Bench erred in law in interpreting the Industrial Relations Act by holding that failure to pay an adequate
redundancy payment or severance payment had constituted an unfair dismissal and that the failure to pay an adequate redundancy
payment could not be said to be unfair and redundancy did not give rise to the same considerations of unfairness as did a dismissal for
misconduct/poor performance - Appeal IAC 6 of 2003, Appellant contended that it was not lawful for the Full Bench to revisit its order
so as to make an adjustment - Industrial Appeal Court found that the central issue was whether the amount ordered by the Full Bench
to be paid for redundancy could be characterised as compensation for loss within the meaning of the term in s23A(1)(ba) of the I.R.
Act - IAC found that Applicant could only have suffered a loss within the meaning of the I.R. Act if he was deprived of something to
which he was lawfully entitled too - Further, IAC found that Applicant had no entitlement to redundancy and as a consequence, he
suffered no "loss" by reason of the failure by Respondent to pay him a redundancy sum - IAC 3 of 2003 allowed and IAC 6 of 2003
dismissed - ePath WA Pty Ltd -v- Mr I Adriansz - IAC 3 and IAC 6of 2003 - Industrial Appeal Court - Scott J./Parker J./Merriman J -
08/08/03 - Health Services.......................................................................................................................................................................... 3048

1Appeal against Decision of Full Bench (83WAIG919) re unfair dismissal and contractual entitlements - Industrial Appeal Court found that
the single question of law which determined the outcome of this appeal was decided against Appellant by the Commissioner at first
instance and that decision was upheld on appeal to the Full Bench - That question was whether the termination of Appellant's
employment by the effluxion of the time fixed for the duration of that employment constituted a dismissal by the employer, if not, then
no question of relief for alleged harsh, oppressive or unfair dismissal could arise under ss23A or 29(1)(b) of the Industrial Relations
Act - Industrial Appeal Court found that there was no dismissal and that the decisions of the Commissioner and Full Bench were
correct and the appeal should be dismissed - Dismissed - Mr R Gallotti -v- Argyle Diamond Mines Pty Ltd - IAC 7 of 2003 - Industrial
Appeal Court - Anderson J./Scott J./Parker J. - 15/07/03 - Other Mining ................................................................................................... 3053

2Appeal against Decision of Commission (83WAIG3165) re extension of time to file application for unfair dismissal - Appellant argued
that the Commissioner erred in law in finding that the Respondent had discharged the onus upon him under s.29(3) of the I.R. Act 1979
to positively satisfy the Commissioner that it was not unfair to accept out of time his claim under s.29(1)(b)(i) that he was harshly,
oppressively (sic) or unfairly dismissed and that it was in the public interest that the appeal lie and implicitly acknowledge that the
decision appealed against was a finding within the meaning of s.49(2a) of the Act - Full Bench applied principles and authorities and
found that all the evidence before the Commission at first instance should have led to the conclusion that it would be unfair to accept
the referral out of time because of its lack of merit - Further, Full Bench found that the Commissioner erred in its finding, that the
decision at first instance miscarried and gave reasons therefore - Upheld and order at first instance varied - Director General
Department of Education -v- Mr PS Malik - FBA 13 of 2003 - Full Bench - SHARKEY P/SCOTT C/KENNER C - 20/08/03 -
Government Administration ....................................................................................................................................................................... 3056

4Applicaton for Stay of Operation in Matter No. C101 of 2003 pending an appeal to Full Bench - Applicant sought to stay the operation of
Decision as a notice of appeal had been filed against the Decision of the Commission - Respondent had raised the issue about the
jurisdiction for the President to hear and determine this matter - President found that an appeal cannot lie against a finding until a
proper opinion under s.49(2a) had been reached by the Full Bench and in this case no opinion had been reached and therefore no
appeal had been laid or had been validly instituted within the meaning of the section of the Act - Further, President had found that a
stay order could not be validly made as there was no jurisdiction within the Commission - Dismissed - Burswood Resort
(Management) Ltd -v- Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch - PRES 11 of
2003 - President - SHARKEY P - 15/08/03 - Hospitality ........................................................................................................................... 3079

1Appeal against Decision of Commission (83WAIG1813) re unfair dismissal dismissed for want of jurisdiction - Appellant argued that the
Commissioner erred in his findings by not giving sufficient opportunity to cross -examine the evidence submitted and erred in his
findings by accepting the false verbal and written evidence and false and forged witness reports submitted by Respondent - Respondent
argued that there was no dismissal as all Respondent intended to do was raise the allegations with Appellant and giving him an
opportunity of commenting and responding to the allegations but instead resigned by not showing up to work his rosters - Full Bench
found that the Commissioner at first instance was correct in finding as he did, the Commissioner did not, insofar as it was relevant,
misuse the advantage which he enjoyed by seeing and hearing the witnesses at first instance and that the Appellant had not established
the jurisdictional prerequisite that he had been dismissed - Further, Full Bench found that there was no dismissal, therefore the
Commission had no jurisdiction and the appeal had no merit at all - Dismissed - Mr JL Li -v- Haydar Family Restaurants T/A
McDonalds - FBA 14 of 2003 - Full Bench - SHARKEY P/COLEMAN CC/WOOD C - 23/09/03 - Food Retailing................................ 3303

2Appeal against Decision of Commission (83WAIG3426) re terms and conditions of employment and wages owed to union member -
Appellant argued that the Commissioner erred in law in making the order pursuant to section 44 of the I.R. Act without making a
finding that the order was necessary or required or connected to enable conciliation or arbitration of the matter in question - Further,
Commissioner erred in law by making the order when the Commission was without power to make such an order and the order should
be quashed - Respondent Union opposed the appeal - Full Bench found that the Commission erred and acted beyond its power in
failing to place the whole of the dispute before itself for arbitration and acted without and or beyond the power conferred on it by
section 44 - Further, Full Bench found the orders made by the Commission were invalid, the Commissioner erred in law by failing to
provide the reasons for decision required by the statute as a mandatory duty and Full Bench agreed to uphold the appeal and quash the
decision at first instance - Upheld - Burswood Resort (Management) Ltd -v- Australian Liquor, Hospitality and Miscellaneous Workers
Union, Western Australian Branch - FBA 19 of 2003 - Full Bench - SHARKEY P/COLEMAN CC/WOOD C - 02/10/03 -
Accommodatn, Cafes&Restaurants ............................................................................................................................................................ 3314

2Appeal against Decision of Industrial Magistrate (unreported) re enforcement of order of the Commission - Appellant appealed against the
Industrial Magistrate's orders on the grounds that the Industrial Magistrate erred in issuing the orders by not ordering the payment of
interest - No appearance from Respondent - Full Bench found that the learned Magistrate enforced the consent order and granted costs
as sought by Appellant but no payment for interest was sought - Further, Full Bench found that no power to order that interest be paid
on the amount of an order of the Commission existed and that the Full Bench had no power to order the payment of interest -
Dismissed - Mr TG Foy -v- The Directors of Terraqua Pty Ltd as represented by Anthony Robert Jukes and Melanie Louise Jukes -
FBA 18 of 2003 - Full Bench - SHARKEY P/SCOTT C/WOOD C - 30/09/03 ......................................................................................... 3319

4Application for Stay of Operation in Matter No. 2073 of 2002 pending the hearing and determination of appeal No FBA 27 of 2003 -
Applicant argued that Commissioner erred in fact and in law in holding that the Appellant failed to discharge its evidentiary onus when
the Commission made its findings - Further, Applicant argued that there was a serious issue to be tried because the findings were
contrary to, unsupported by or inconsistent with other incontrovertible evidence and/or misconceived the role of the Commission in
determining the matter before it and that the balance of convenience favours the granting of the Stay - Respondent opposed the Stay of
Operation application - President found that Respondent had been deprived of employment and an income from the fruits of the
judgement in that he had been reinstated and it was now more than nine months since the termination and more than seven months
since the matter was heard and determined - Finally, President found on the balance of probabilities that the interests of the Respondent
outweighed those of the Applicant's and that the Applicant had not established that the equity, good conscience and substantial merits
of the case lie with it and the Respondent should enjoy the fruits of his judgement - Dismissed - Agnew Gold Mining Company Pty
Limited -v- Mr SJ Cahill - PRES 13 of 2003 - President - SHARKEY P - 30/09/03 - Metal Ore Mining................................................... 3325
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4Application for Stay of Operation in Matter No. 606 of 2003 pending an appeal to Full Bench - Applicant sought to stay the operation of
the whole order No. 606 of 2003 on the grounds that there was no jurisdiction or power to make the enterprise order because the
enterprise order was not made within 21 days after the making of the declaration under s.42H(1) of the Act and the Commissioner at
first instance misconstrued s42I(1) and failed to exercise its discretion - Further, the CFMEU had failed to discharge the burden of
establishing that on the substantial merits of the case an order should be made and that the terms of the order were fair and reasonable -
Respondent opposed the application - President found that there were a number of serious issues to be tried including the question of
whether the Commissioner was deprived of jurisdiction or power or whether the fact that the matter was heard and determined more
than 21 days after the s.42H application was made could be remedied under the Act - Further, there was a serious issue to be tried on
whether s.26(3) of the Act was not complied with or whether as a matter of common law, procedural fairness was not afforded to the
Applicant by that failure - Finally, President found that the interests of the Applicant should be served before those of the Respondent
and its members - Order for a stay granted - Hannsen Pty Ltd Project Management -v- The Construction, Forestry, Mining and Energy
Union of Workers - PRES 14 of 2003 - President - SHARKEY P - 02/10/03 - Construction Trade Services ............................................ 3329

Appeal against the Decision to investigate and apply a penalty made on 26/8/2002 - Public Service Appeal Board noted the history of the
matter and in particular that the Notice of Appeal was lodged almost one year ago and that the Appellant made no efforts to prosecute
the appeal for more than six months after the appeal was lodged - PSAB concluded inter alia, that it was of the view , in the
circumstances, that it was not in the public interest that the matter remained on foot, the Appellant had failed to prosecute the claim, he
had failed to serve the Respondent with a copy of the Notice of Appeal, and he had failed to deal with questions from the Board, some
either at all or in a timely fashion - Further, the Appellant had plenty of opportunity to seek advice and representation over more than 2
months since the board first raised the issues with him - Dismissed - Mr NJ Collard -v- Department of Indigenous Affairs - PSAB 14
of 2002 - Public Service Appeal Board - SCOTT C - 10/09/03 - Government Administration .................................................................. 3457

2Appeal against Decision of Commission (83WAIG3426) re terms and conditions of employment and wages owed to Mr Neal - Appellant
argued the Commissioner erred in law on various grounds in making the second order dated 18 September 2003 and sought that the
order be quashed - Full Bench reviewed authorities, Act and found inter alia, that the appeal lacked merit and was not of sufficient
importance in the public interest that the appeal should lie - Dismissed - Burswood Resort (Management) Ltd -v- Australian Liquor,
Hospitality and Miscellaneous Workers Union, Western Australian Branch - FBA 30 of 2003 - Full Bench - SHARKEY P/BEECH
SC/SCOTT C - 06/11/03 - Sport and Recreation   ..................................................................................................................................... 3556

4Application for Stay of Operation in matter No. 1656/2002 pending the hearing and determination of Appeal No. FBA 34/2003 - Applicant
argued that the appeal raised serious questions of law and fact namely whether it was open for the Commission to make a finding of
constructive dismissal in the circumstances of the Respondent remaining in the employment of the Applicant for two months - Further,
Applicant argued that the balance of convenience favours the granting of the stay as there was no order for reinstatement the stay
would not cause the Respondent any detriment and that the amount was not insignificant and would impact the short term financial
activities of the Respondent - Further, the Applicant was unemployed and his ability to repay the amount of the order should the appeal
be successful was unclear - Respondent opposed the Application - President found that the equity, good conscience and substantial
merits of the case had not been established to lie with the Applicant and no exceptional circumstances had been established to exist to
warrant the making of an order to stay the operation of the order of the Commissioner at first instance - Dismissed - Ace Removalists
Pty. Ltd. -v- Mr K McRobert - PRES 15 of 2003 - President - SHARKEY P - 20/10/03 - Services to Transport ..................................... 3571

4Application for Stay of Operation in Matter No. 1266 of 2002 pending the hearing and determination of Appeal No. FBA 32 of 2003 -
Applicant argued that the Commissioner erred in fact in finding that Respondent had protested a reduction in his base salary when the
evidence being that he had remained silent on the issue and that the Commissioner had erred in law - Further there was a serious issue
to be determined and that the balance of convenience favoured the Applicant as there was a risk if the monies ordered were paid and
the appeal was successful - Respondent opposed the Stay of proceedings - President found that there was no evidence of any inability
or unwillingness on the part of the Respondent to repay the monies paid to him in the event that the appeal was successful - Further,
President found that the Respondent should not be deprived of the fruits of the order - Dismissed - Bell Potter Securities Limited (ACN
006 390 772) -v- Mr RG Catena - PRES 16 of 2003 - President - SHARKEY P - 22/10/03 - Business Services....................................... 3575

4Application for Stay of Operation in Matter No. 580 of 2003 pending an appeal to Full Bench - Applicant sought to stay the operation of
the order because the Commissioner erred on numerous grounds during the hearing and that the decision was wrong - Further,
Applicant argued that should the stay not be granted and the Full Bench subsequently reduced or overturned the amount of
compensation due, it would result in an unnecessary amount of inconvenience to the parties and it would not serve the interests of
either party - No appearance from Respondent - President found that the Applicant had established that his interests should be served
by granting the application in preference to the interests of the Respondent and ordered that the order be stayed until the hearing and
determination of the appeal - Granted - Mr S May - Little Muppets Child Care Centre 4645805792 -v- Mrs CS Hedley - PRES 18 of
2003 - President - SHARKEY P - 11/11/03 - Community Services ........................................................................................................... 3579

Appeal against Decision to terminate Appellant made on 18/12/2002 - Appellant argued that the decision by Respondent to bring her
employment to an end was harsh, unjust and unfair and that she wished to continue in that work - Further, Appellant argued that she
had undergone surgery from which she had completely recovered from her back injury and that she had the capacity to engage work
elsewhere as she was willing to work - Respondent argued that there had been a frustration of the contract on the basis of the
Appellant’s incapacity to perform the basic and broad range of tasks essential to being a social trainer and that there had been no issues
of discipline but the inability of the Appellant to perform her contract - Public Service Appeal Board concluded that the contract
between the Respondent and the Appellant for her to work as a social trainer was frustrated and that the Respondent had treated the
Appellant fairly - Further, Public Service Appeal Board found that there was no requirement for the Respondent to defend itself -
Dismissed - Ms MJ Kish -v- Director General, Disability Services Commission - PSAB 1 of 2003 - Public Service Appeal Board -
SCOTT C - 17/10/03 - Government Administration  ................................................................................................................................ 3819

Appeal against Decision of Respondent to terminate Appellant made on 17/06/2003 - Appellant argued that it was unreasonable, unfair and
unlawful to call on the Appellant to retire and also the Appellant argued that the disciplinary process had been flawed by the process
being conducted by the person who made the decision - Further, it was inappropriate of him to have entered into and conducted the
whole process having already made the decision to call on the Appellant to retire - Respondent argued that after a thorough
investigation had been conducted the Respondent was of the view that the Appellant should retire on the grounds of ill health pursuant
to section 39 of the Public Sector Management Act - Further, Respondent argued that the investigation and enquiry process was
conducted properly and fairly and that the process had complied with the PSM Act - Public Service Appeal Board found that the
decision to call on the Appellant to retire in accordance with s.39 of the PSM Act was not unreasonable, unfair or unlawful - Further,
PSAB viewed that it would not be equitable to overturn a fair and lawful decision to call on the Appellant to retire on the account of
flaws in the process of considering the Appellant's clear and unambiguous rejection of and refusal to comply with the call to retire and
therefore dismissed the appeal - Dismissed - Ms ML Pule -v- Director General, Department of Community Development - PSAB 4 of
2003 - Public Service Appeal Board - SCOTT C - 10/10/03 - Government Administration ..................................................................... 3825

1Appeal against decision of the President in matter No. PRES 4/2003 given on 17/4/2003 re Orders pursuant to s.66 of the I.R. Act -
Appellant argued that the President declined to make any orders or declarations in favour of the Appellant and dismissed the
application in that the President misconstrued s.66 of the I.R.Act - Further, the President was obliged to grant relief sought by the
Appellant because the Appellant had established that the rules of the Respondent were not observed or were observed in an
inappropriate manner - Respondent opposed the appeal - Industrial Appeal Court found that the learned President was under a legal
duty to exercise the jurisdiction of the Commission and to hear the Appellant's application made under s.66 of the Act - IAC found that
the appeal should be allowed and declared that the Appellant when President of the Respondent acted within the Rules of the CSA and
the Appellant had the power to call the Council meeting and that convening a special Council meeting the Appellant exercised her
powers conferred on her under the rules of the CSA and did not act in breach of any of the requirements of procedural fairness -
Appeal allowed - DM Robertson -v- Civil Service Association of Western Australia Incorporated - IAC 9 of 2003 - Industrial Appeal
Court - Anderson J./Owen J./Parker J. - 27/11/03 – Unions ....................................................................................................................... 3938
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2Appeal against Decision of Commission (83WAIG3161) re unfair dismissal seeking compensation - Appellant argued that the learned
Commissioner erred in law when he failed to properly consider the Respondent's breach of Section 41 of the Minimum Conditions of
Employment Act and erred in his finding that the Appellant, had he been offered the continuing work by the Respondent would have
refused to take the work - Respondent opposed the appeal - Full Bench found that there was an unfair dismissal and that there was no
reinstatement and that the Commissioner made no error in finding that there was no evidence to support a finding of injury and there
was no loss attributable and the Appellant could not be awarded any remedy pursuant to s.23A - Appeal dismissed - Mr BJ Hooker -v-
The Owners of Strata Plan 5679 Kashmir - FBA 28 of 2003 - Full Bench - SHARKEY P/COLEMAN CC/GREGOR C - 25/11/03 -
Business Services  ..................................................................................................................................................................................... 3948

2Appeal against Decision of Commission (83WAIG3200) re access to hold discussions with members at the workplace - Appellant argued
that the learned Commissioner erred in law in making the order and erred in her interpretation of Section 49H of the IR Act - Further,
the learned Commissioner accepted that the school staffroom was not the current place where Union meetings were held in many
schools - Respondent opposed the appeal - Full Bench found that the crux of the matter was that the ISSOA was not seeking to hold
discussions with relevant employees in the school staffroom alone which included lunchrooms, tearooms or other similar rooms -
Further, Full Bench found that the order only recognised what was right of the ISSOA pursuant to S.49H of the Act to enter and hold
discussions on the premises as defined and that union officials were entitled to exercise their right of entry by using the staffroom -
Finally, Full Bench upheld the appeal insofar as it was necessary to insert in the order in the second line after the word employees,
"with relevant employees who wish to participate in those discussions" otherwise the appeal was not made out and dismissed - Appeal
upheld in part - The Most Reverend B Hickey, Archbishop of Perth -v- INDEPENDENT SCHOOLS SAL OFFIC - FBA 31 of 2003 -
Full Bench - SHARKEY P/COLEMAN CC/BEECH SC - 26/11/03 - Education   .................................................................................... 3953

APPRENTICES AND JUNIORS
3Variation of the June 2003 State Wage Case - Phasing in the minimum rate established for adult apprentices under awards - CCIWA

sought to vary the General Order (83WAIG1899) thereby phasing in the minimum rate established for adult apprentices under awards
on the grounds that it was not a matter discussed or agreed to by the section 50 parties and the adverse effect on industry was not
canvassed at all in the proceedings - Further CCIWA sought to minimise the adverse effect on skill shortages and employment of adult
apprentices arising from the 2003 SWC Decision by providing for a phase-in of the increase by (a) $285 pw from date of General
Order, (b) $315 pw from 31/01/04 and (c) $406.70 pw from 5/06/04 - MBA supported the application and submissions focused on the
needs of the building and construction industry and highlighted the difficulties being experienced by mature age apprentices with lower
earnings and the additional costs to employers by highlighting that the increased wage for adult apprentices had severely affected the
employability of a number of current adult apprentices - Minister for Consumer Protection supported the position for phasing in the
increases and stated that adult apprentices needed to be provided with fair and up to date wage rates that reflected that balance between
the training nature of their employment and the financial needs of any adult employee - LHMWU opposed the application to phase in
the introduction of the adult apprentice minimum wage as there was no evidence that there was an adverse impact in the bread making
and pastry cook industries and that there was a skills shortage and added an unreasonable amount to employment costs - TLC
submitted that the application was "primarily and principally" grounded on the adverse economic consequences of an increase in the
adult apprentices' rate and was plainly an "incapacity to pay argument" and should have been approached in a manner consistent with
the Wage Fixing Principles in that it was incumbent upon particular Respondents in these industries to make applications and to
provide information about their particular operations to justify the postponement of the wage increase - TLC concluded that it was not
in principle opposed to phasing in however it must be justified on the basis required under the Wage Fixing Principles - CICS realised
that there had been some misunderstanding regarding the adult apprentice rate of pay to award employees and the minimum weekly
rate of pay for award free adult apprentices - CICS was prepared to accept the necessity to phase in the increase and on the basis of
equity the relief to employers should extend for a six month period as the period of phasing in would afford mature age apprentices a
reasonable time to secure their on going training and enable employers to plan for the future - General Order Issued - Chamber of
Commerce & Industry of Western Australia -v- Minister for Consumer and Employment Protection & Others - APPL 1197 of 2003 -
Commission in Court Session - COLEMAN CC/GREGOR C/SCOTT C - 21/10/03 - Various  ................................................................ 3537

AWARDS
2Appeals against Decision of Industrial Magistrate (unreported) re breach of Building Trades (Construction) Award 1987, No. R14 of 1978

- No appearance from Appellant and no instructions provided to solicitors acting on behalf of Appellant - Respondent submitted that
appeals should be dismissed - Full Bench found the applications to extend of time not having been pursued, were out of time and were
nullities and as a result dismissed the applications for extension of time and dismissed all appeals - Dismissed - Intercorp Services Pty
Ltd -v- The Construction, Forestry, Mining and Energy Union of Workers - FBA 7,8,9,10 of 2003 - Full Bench - SHARKEY
P/COLEMAN CC/BEECH SC - 19/06/03 - General Construction ............................................................................................................. 1663

2Application for the enforcement of section 102 of the I.R. Act 1979 - Applicant argued that Respondent had failed to produce and deliver
all records pertaining to the employment of the relevant employees - Further, Respondent had made an undertaking that he would
produce the documents for inspection but had failed to do so and had failed to comply with written requests by Industrial Inspectors to
produce records - Respondent argued that he required more time to seek legal advice and that he could not find the records and
documents - Full Bench found that Respondent had failed to produce records in breach of an undertaking given in open court, that no
explanation had been given for the breach, it had been 17 months since the records were first requested and that Respondent had
caused further delay by failing to comply with an undertaking to produce the documents given in open court without explanation or
apology - Further, Respondent had treated Commission in a contumelious manner and had treated the law of this State and his
obligations with contempt - Full Bench ordered that a penalty be imposed to mark the seriousness of the contravention and that
Respondent also pay costs on the basis that the defence of the matter was frivolous and vexatious - Order Issued - Gregory Paul Logan-
Scales, Industrial Inspector -v- Mr B Leppard - FBM 4 of 2002 - Full Bench - SHARKEY P/COLEMAN CC/BEECH SC - 19/06/03 -
Other Services ............................................................................................................................................................................................ 1665

3Application to vary the Iron Ore Production and Processing (BHP Billiton Iron Ore Pty Ltd) Award 2002 - Applicants sought a variation
by way of a six percent wage increase and argued that there had been demonstrated improvements in productivity and efficiency
consistent with the Commission in Court Session award making proceedings - Respondents objected and opposed the application to
vary the award citing that there was no justification for the variation as there was no increase in flexibility, productivity and efficiency
- Further, Respondents argued that there was resistance to change contrary to the expectations of the Commission in Court Session -
No appearance from the second named Respondent, CEPU - Commission in Court Session decided to vary the Award to provide for a
three percent aggregate wages increase payable from 19/01/2003 and a further three percent aggregate wages increase from 19/7/2003
- Further, CICS had the view that there was ample jurisdiction and power to make such an order - CICS also observed that the second
named Respondent (CEPU) had taken no real interest in the proceedings and that it had not established that the requisite changes in
productivity and efficiency had been achieved and therefore did not extend the benefits of the decision to the CEPU - Granted in Part -
AUTO, FOOD, METAL, ENGIN UNION & Others -v- BHP Billiton Iron Ore Pty Ltd & Other - APPL 1646 of 2002 - Commission in
Court Session - KENNER C/WOOD C/HARRISON C - 16/04/03 - Metal Ore Mining............................................................................. 1672
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3State Wage Case 2003 - CICS considered whether to give effect to the National Wage Case Decision (Safety Net Review - Wages) (NWD)
dated 6/5/2003 and review the Minimum Weekly Rates of Pay under the MCEA, 1993 - Minister for Labour Relations argued that in
accordance with s.51(3) of the Act the date of effect of the wage adjustment should be no later than 5/6/03 and there was no economic
or other merit argument that there should be a 12 month qualifying period for the increase - TLC argued s.51(3) of the Act was clear
and unambiguous in requiring any wage increase made under s.51 to have effect within 30 days of the NWD - AMMA argued that
s.51(3) of the Act did no more than require the Commission to make its decision operative within 30 days of the NWD and it did not
require the increase to be effective within that time frame - CCIWA argued that the employees covered by state awards should not
have an advantage as to when the NWD applied compared to those covered by Federal awards, where there was often a significant
period from when the decision was handed down to the actual increase itself, and that the imposition of an adjustment within 30 days
of the NWD in WA would destroy the efficacy of award structure - CICS rejected submissions for an award by award application of
the wage increase and gave reasons therefore - Further, CICS reviewed I.R. Act and found no good reason not to implement the NWD
by general order, varying the wages by $17.00 for award rates up to including $731.80 per week and $15.00 for award rates above
$731.80 per week and issued the Statement of Principles - June 2003, effective from 5/6/03 - Majority CICS interpreted s.51(3) of the
Act as meaning that the provisions of the General Order were to have effect no more than 30 days after the date of the NWD - CICS
further found on the economic material before them, there was nothing substantial which would deter the Commission from the course
of maintaining the alignment between the Statutory Minimum Wage for employees 21 years and over and Adult Minimum Award
Wage, and that the rate of $448.40 per week was an equitable level of remuneration and accords with principles of fairness and justice
- CICS found it was mandatory for the Commission to review the minimum weekly rates of pay for apprentices and trainees under
ss.14 & 15 respectively of the MCEA each time a National Wage Case was considered, and to make an order setting the new minimum
weekly rates effective from the date of the State Wage Case General Order - Further, that it was important that the minimum wage rate
under the MCEA did not impact on award rates so as to cause confusion and expose employers to the possibility of breaching the
MCEA while adhering to the award rate - CICS determined two classes of trainees for the purposes of s.15 of the MCEA and gave
reasons therefore and declined to set a different rate on the sole basis of age, for a trainee who has reached the age of 21 years of age -
State Wage Case, Statutory Minimum Wage, Reasons for Decision and General Orders Issued - (Commission's own motion) -v-
Trades and Labor Council of Western Australia & Others - APPL 569 of 2003 - Commission in Court Session - COLEMAN
CC/BEECH SC/GREGOR C - 05/06/03 – Various.................................................................................................................................... 1899

3Applications to vary the Burswood Catering and Entertainment Pty Ltd Employees Award 2001 and the Burswood International Resort
Casino Employees' Award 2002 by inserting entitlements to pay parental leave, salary sacrifice and redundancy benefits which the
Respondent had offered as part of an Australian Workplace Agreement - Respondent opposed the applications - Commission in Court
Session found inter alia, that there was no merit argument advanced by the Applicant Union to support the inclusion of these
provisions in the award, or to substantiate the precise clause claimed in each case and by granting the union's claim, the conditions of
employment for employees of Respondents would not be brought into uniformity - CICS concluded that in the context of an I.R. Act
which had as an object to provide a system of fair wages and conditions of employment, and the role of awards providing entitlements
for the employees covered by them where agreement had not been reached, the dismissals of the applications did not preclude further
applications being made to enable the Commission to consider the inclusion of these provisions on their merits - Dismissed -
Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch -v- Burswood Resort (Management) Ltd
- APPL 2085,2086 of 2002 - Commission in Court Session - BEECH SC/WOOD C/HARRISON C - 14/08/03 – Various...................... 2766

Application for orders pursuant to s.80E of the I.R. Act re adequate compensation for out of hours contacts - Applicant Union sought
payment of allowances for prison superintendents and assistant superintendents who are required by the Department of Justice to make
themselves contactable at all times by telephone, during off-duty periods or within a few hours during off-duty periods - Applicant
Union argued that the issue was not a matter of comparing relativities and in the event that the Commission concluded the evidence did
not support the claim that was made, the union would prefer the Commission to issue an order which reimposed the 1990 agreement
rather than dismissing the application - Respondent argued that the Commission should only find in favour of the union's claim if the
evidence showed that prison administrators were "on the end of a systemic inequity' regarding the out of hours contact and cautioned
the Commission from using the proceedings as a "back door' method of award enforcement and to ensure that the granting of the claim
did not create inequities elsewhere - Further, Respondent urged the Commission to reimpose by order the terms of the 1990 agreement
because the 1990 agreement was CPI indexed and current, and to make any order which issued not binding on contracts with prison
administrators in the future - Commission found inter alia, that prison administrators were not treated unfairly by comparison with
others in the Department of Justice, that the Union had not produced in evidence examples of any other employees of the Department
of Justice who receive an availability allowance other than the award based allowance - Commission concluded that the award
availability allowance should not be prescribed for prison administrators separately from the rostering and any other requirements
which accompany that allowance, that an inequity had not been shown and issued an order which prescribed the 1990 agreement -
Order Issued - Civil Service Association of Western Australia Incorporated -v- Director General, Department of Justice - P 5 of 2002 -
BEECH SC - 12/05/03 - Government Administration................................................................................................................................ 3106

Application for a new award - Metal Trades (Labour Hire) Award 2002 - Applicant Union sought to register a new award pursuant to
Section 36A of the Industrial Relations Act 1979 with the intent to regulate the rates of pay and define the conditions of employment of
employees who are on hire to clients and work under the clients direction - Respondents opposed the new award as it would be against
public interest because there were proceedings of a similar matter on foot in the Australian Industrial Relations Commission -
Commission found that no sufficient attempt had been made to discharge the heavy onus that must be discharged when what was
sought to a refusal to exercise jurisdiction on the public interest ground and there was no substance at all in this application - Dismissed
- AUTO, FOOD, METAL, ENGIN UNION -v- Adecco & Others - A 3 of 2003 - GREGOR C - 12/09/03 – Various.............................. 3335

Conference re site allowance - Applicant Union sought orders that a site allowance be granted - Commission upon inspection of the
building sites found no reason why a site allowance would be granted on the basis that either site was exceptional in the disabilities
present, the respondents in these cases did not wish to be involved in agreements where site allowances are paid by consent and the
Commission's understanding of the rules to be applied, the Commission could not, with any integrity, determine site allowances -
Dismissed - The Construction, Forestry, Mining and Energy Union of Workers -v- Cona-struct Pty Ltd - C 149,150,151,154,157,158 of
2003 - GREGOR C - 08/09/03 - Construction Trade Services ................................................................................................................... 3412

3Variation of the June 2003 State Wage Case - Phasing in the minimum rate established for adult apprentices under awards - CCIWA
sought to vary the General Order (83WAIG1899) thereby phasing in the minimum rate established for adult apprentices under awards
on the grounds that it was not a matter discussed or agreed to by the section 50 parties and the adverse effect on industry was not
canvassed at all in the proceedings - Further CCIWA sought to minimise the adverse effect on skill shortages and employment of adult
apprentices arising from the 2003 SWC Decision by providing for a phase-in of the increase by (a) $285 pw from date of General
Order, (b) $315 pw from 31/01/04 and (c) $406.70 pw from 5/06/04 - MBA supported the application and submissions focused on the
needs of the building and construction industry and highlighted the difficulties being experienced by mature age apprentices with lower
earnings and the additional costs to employers by highlighting that the increased wage for adult apprentices had severely affected the
employability of a number of current adult apprentices - Minister for Consumer Protection supported the position for phasing in the
increases and stated that adult apprentices needed to be provided with fair and up to date wage rates that reflected that balance between
the training nature of their employment and the financial needs of any adult employee - LHMWU opposed the application to phase in
the introduction of the adult apprentice minimum wage as there was no evidence that there was an adverse impact in the bread making
and pastry cook industries and that there was a skills shortage and added an unreasonable amount to employment costs - TLC
submitted that the application was "primarily and principally" grounded on the adverse economic consequences of an increase in the
adult apprentices' rate and was plainly an "incapacity to pay argument" and should have been approached in a manner consistent with
the Wage Fixing Principles in that it was incumbent upon particular Respondents in these industries to make applications and to
provide information about their particular operations to justify the postponement of the wage increase - TLC concluded that it was not
in principle opposed to phasing in however it must be justified on the basis required under the Wage Fixing Principles - CICS realised
that there had been some misunderstanding regarding the adult apprentice rate of pay to award employees and the minimum weekly
rate of pay for award free adult apprentices - CICS was prepared to accept the necessity to phase in the increase and on the basis of
equity the relief to employers should extend for a six month period as the period of phasing in would afford mature age apprentices a
reasonable time to secure their on going training and enable employers to plan for the future - General Order Issued - Chamber of
Commerce & Industry of Western Australia -v- Minister for Consumer and Employment Protection & Others - APPL 1197 of 2003 -
Commission in Court Session - COLEMAN CC/GREGOR C/SCOTT C - 21/10/03 - Various  ............................................................... 3537
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Application to vary the AWU Gold (Mining and Processing) Award No A 1 of 1992 - Applicant argued s27 of the MCE Act dealing with
an entitlement to Bereavement Leave did not contain the express exclusion for casual employees, that the industry allowance should
not be incorporated in the "Rate of Pay" for these purposes because the payment was truly an allowance and not a component of the
wage rate and there was no custom and practice in relation to this industry - In relation to rounding, there should be no rounding,
alternatively if there was to be rounding then it should be to the nearest five cents - Respondent argued definition of "casual employee"
in s3(1) of the MCE Act, it was the case the parliament intended, as with other leave entitlements, to exclude casual employees from
bereavement leave provisions, that the industry allowance was a hybrid payment because although it was specified as an allowance
under cl 17-Allowances it also appears in cl 16-Wage rates of the award and should be included for the purposes of allowances formula
adjustment under Principle 5 and that rounding should be approached on three levels allowances paid weekly or fortnightly, daily and
hourly rounded to the nearest 10 cents, 5 cents and 1 cent respectively - Commission was of the opinion that it was obliged to interpret
the MCE Act as it was to be found and uphold the applicant's claim to Bereavement Leave for casual employees, that the industry
allowance should not be regarded as part of the "Rate of Pay" for the purposes of Principle 5 of the Principles and did not consider it
was the intention of the CICS or the effect of the 1997 SWC decision to provide the ability to retrospectively apply the first eight dollar
ASNA to allowances and rounding of allowances paid weekly or per day/shift to be the nearest ten cents and all other allowances to be
rounded to the nearest five cents - Award varied - The Australian Workers' Union, West Australian Branch, Industrial Union of
Workers -v- Kalgoorlie Consolidated Gold Mines Pty Ltd & Others - APPLA 899 of 2002 - KENNER C - 19/11/02 - Metal Ore
Mining   ..................................................................................................................................................................................................... 3596

Applications to vary various awards - Applicant Union argued that awards should be varied on the grounds that the wages should be
brought into line with the Minimum Conditions of Employment Act - Further, the definition of minimum wage was effectively the
minimum wage and a base rate plus arbitrated safety net adjustment but did not include allowances - Respondent argued that if the
Commission determined that there were wages in the awards which were lower than the minimum award wage then the application
might have substance - Further, Respondent argued that the industry allowance should be included because in the calculation of wages
to determine whether the awards met the minimum adult weekly wage cut off because it was an all purpose payment and it was part of
an employee's normal wage - Commission found that the allowance had found its way into the wages clauses and could be
distinguished from the normal run of allowances that were categorised by Kenner C in his decision in the gold mining award and that
the amount of money which was contained in the wages clause was labelled as industry allowance was not in reality an industry
allowance of the nature normally contemplated by that title - Further, Commission found that in calculating the amount of wages per
week of employees under these awards for purposes of ascertaining whether they receive at least the minimum weekly rate of pay
applicable to s.12 of the MCE Act that the amount must be taken into account and therefore dismissed the applications - Dismissed -
COMMUN, ELECTRICAL, ELECTRONIC -v- Western Mining Corporation Resources Limited - APPL 718,719,720 of 2003 -
GREGOR C - 14/10/03 - Various  ............................................................................................................................................................. 3641

Application to vary clause 31 - Child Allowance of the Hospital Salaried Officers' Award 1968 No. 39 of 1968 - Applicant Union sought
the quantum of the allowance increased by applying Consumer Price Index increases from September 1961 to March 2002 as the
allowance had not been increased since its inception - Applicant Union argued that this application met the requirements of Principle 5
of the Statement of Principles and was allowable pursuant to clause 6 - No Extra Claim/Right Reserved, subclause (2) of the Hospital
Salaried Officers Metropolitan Health Services Enterprise Agreement 2001 - Respondent argued that the claim did not satisfy the
requirement of Principle 5 - Adjustment of Allowances and Service Increments because this was not an allowance which constituted
reimbursement of expenses incurred - Further, Respondent argued that the Child Allowance had not been increased since it was
introduced in the public Works Department in 1960 and the fact that this award maintained the allowance appeared to have been
explainable only on the basis that it was an oversight and was not deleted in 1968 to mirror the public service provisions - Commission
was unable to find, based on the evidence before it, any reference in awards, agreements or administrative arrangements of the
payment of a Child Allowance earlier that January 1960 and concluded that it was never intended that the Child Allowance would be
more than an inducement to married men to take their families with them in the north of the State for the purpose of developing that
isolated area of the State in the early 1960s - Commission concluded inter alia, that it was not appropriate to increase the allowance and
the allowance did not meet the requirements of the Statement of Principles for increasing allowances which are either a reimbursement
of expenses or relate to work or conditions which have not changed - Dismissed - Hospital Salaried Officers Association of Western
Australia (Union of Workers) -v- Hon Min for Health & Others - P 48 of 2002 - Public Service Arbitrator - SCOTT C - 30/10/03 -
Health Services .......................................................................................................................................................................................... 3643

Application to vary the Argyle Diamonds Production Award 1996 - Applicant Union sought variations to allowances and service
increments in accordance with principle 5 of the Wage Fixing Principles and to generally modernise the Award in accordance with s
40B of the Industrial Relations Act 1979 - Respondent consented to the variations - Commission was satisfied and the variations made
- Order issued - The Australian Workers' Union, West Australian Branch, Industrial Union of Workers -v- Argyle Diamond Mines Pty
Ltd & Others - APPL 1957 of 2002 - KENNER C - 15/10/03 - Other Mining .......................................................................................... 3961

Application to vary the Gaol Officers' Award 1998 No. 12 of 1968 - Applicant Union sought to amend the award to incorporate into it
provisions whereby industrial officers employed under this Award would receive training to the level of Certificate III in Correctional
Practice (Offender management) - Further, Applicant Union sought that the classification of industrial officer be described as Prison
Officer (Vocational and Support) and disciplinary officers be described as Prison Officer (General) - Respondent consented to the
amendments - Commission was satisfied that the amendments be made and congratulated the parties for successfully bringing to
conclusion an application of considerable moment to the Union, which had been before the Commission for some time - Award varied
by consent - The Western Australian Prison Officers Union of Workers -v- The Honourable Attorney General, Minister for Justice -
APPLA 113 of 2002 - BEECH SC - 10/11/03 - Government Administration   .......................................................................................... 3978

Application to vary the Meat Industry (State) Award, 1980 - Following a comprehensive review of the Award and by consent, the parties
sought to remove the Tally system and incorporate the minimum rates adjustments prescribed in previous State Wage Cases - Further,
Commission was informed that the award had not been amended for some significant time due to the efforts made to secure enterprise
agreements with most of the employers in the industry and although the changes to be made are significant, the parties had not
intended that the area and scope of the award be changed - Commission was satisfied that the removal from the scope clause of those
listed awards which are no longer in existence appeared consistent with the requirements in s.40B of the Act so that the award did not
contain provisions that are obsolete - Further, the amendments would operate from a prospective date of operation in order in order to
allow the Respondents to have an opportunity to consider the amendments - Commission was also satisfied that the amendments
agreed to by the parties would facilitate a more efficient organisation and the performance of work according to the needs of the
industry and the enterprises within it - Granted - AUST MEAT INDUSTRY EMPL UNION -v- Action Food Barns - APPL 282 of
1994 - BEECH SC - 31/10/03 - Food, Beverage and Tobacco Mfg ........................................................................................................... 3981

Application to vary the Nickel Mining & Processing Award 1975 - Applicant Union sought to insert a new provision into the terms of
schedule 1, Wages, for an industry allowance in the sum of $83.80 per week in accordance with the terms of the Wage Fixing
Principles and also the relevant provisions of s 40B of the Industrial Relations Act 1979 - Respondent consented to the variations -
Commission was satisfied that the award ought be varied as the parties have agreed upon - Award varied by consent - The Australian
Workers' Union, West Australian Branch, Industrial Union of Workers -v- Western Mining Corporation Limited - APPLA 1154 of
2002 - KENNER C - 11/09/03 - Other Mining   ........................................................................................................................................ 4034

BONUS
Application re unfair dismissal seeking compensation - Applicant argued he was treated differently from other employees, the timing of the

dismissal was calculated to deprive him of a higher goodwill payment, he was only given two days to provide a formal proposal for the
billing requirement to the respondent, the respondent ignored his business was a significant fee earner and contributed to overall profits
and the manner of his termination was procedurally inadequate and unfair - Respondent argued there was continuing concerns with the
applicant's productivity, this was raised on several occasions and there was no improvement by the applicant - Further, the applicant
did not propose a suitable alternative arrangement, he was made redundant as there was not sufficient work to keep him employed but
if he had been meeting his target there would not have been a reason to make him redundant - Commission found the applicant was not
made redundant, the respondent did not correctly address performance issues with the applicant, he was not afforded a fair go all round
and his dismissal was harsh and unfair and awarded compensation - Claim for notice dismissed - Granted in Part - Mr D Schildkraut -
v- Craig A Vivian, Robert W Parker and Ian K Macpherson Trading as Ord Partners & Others - APPL 1298 of 2002 - WOOD C -
03/07/03 – Finance ..................................................................................................................................................................................... 2867
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Application re unfair dismissal and contractual entitlements - Leave was granted to amend the Respondent's name and leave to amend the
Applicant's claim was refused, except in relation to the matter of superannuation entitlements for the Applicant's notice period -
Applicant argued that he was constructively dismissed, that the Respondent repudiated its contract of employment with him by
refusing to pay the bonus due to him under his contract of employment and the non payment of the bonus was used unfairly in order to
put pressure on him to resign - Respondent argued that there was no conduct which amounted to the Respondent repudiating its
contractual arrangement with the Applicant, the reason for the meeting was the Applicant's deteriorating attitude to his work, there was
no dismissal and the Applicant resigned on his own volition - Commission applied various test cases and found that the Applicant was
not constructively dismissed and there was no action by the employer which constituted conduct calculated or likely to seriously
damage the relationship of confidence and trust between the parties - Further, Commission found inter alia, that the Applicant had not
made out his claim that the Respondent repudiated its contract of employment, there were no actions by the Respondent which gave
the Applicant no option but to resign and the Applicant was not constructively dismissed, therefore there was no jurisdiction for the
Commission to deal with the claim - Commission found that as the Applicant resigned on his own volition, he was not due any
payment for notice nor for additional superannuation payments and that he had not made out his claim that he was due benefits under
his contract of employment for reimbursement of curtain costs - Dismissed - Mr PD McGrath -v- Messrs Quentin and Gary Davies -
APPL 362 of 2002 - HARRISON C - 25/08/03 - Agriculture .................................................................................................................... 3168

Claim re breach of the Transport Workers (General) Award No. 10 of 1961 - Claimant argued that the Respondent failed to pay overtime
rates and meal allowances - Industrial Magistrate reviewed award and found on evidence that the Respondent and employee were
bound by the award, that Claimant was entitled to be paid overtime as provided for in clause 12(4) and was entitled to be paid a meal
allowance for each and every Perth run where he worked 10 hours or more hours - Further, IM found that it was appropriate in all
circumstances that the bonus referred to should be applied the way it has been and because there was no record of the hours worked on
the other occasions bonuses were paid they should be ignored for the purpose of this claim - Reasons for Decision Issued - Anthony
Harris, Department of Consumer and Employment Protection -v- Robin Charles William Lammie T/A Bunbury Freight Service - M
279 of 2002 - Industrial Magistrate - Tarr IM - 27/08/03 - Other Transport  ............................................................................................. 3664

BREACH OF ACTS/AWARDS/ORDERS
Complaint re breach of the Electrical Contracting Industry Award No. R22 of 1978 - Claimant argued that Respondent had failed to comply

with the Award as it did not pay provisions according to the Award - Respondent argued that it did not contract to do electrical work
and that it provided labour as it was a licensed employment agent - Industrial Magistrate found that Respondent was a licensed
employment agent and did not have an interest in the Award - IM further found that Claimant had not established that Respondent was
bound by the Award - Dismissed - COMM, ELECTRIC, ELECT, ENERGY -v- Benchmark Recruitment (WA) Pty Ltd - M 165 of
2002 - Industrial Magistrate - Tarr IM - 05/06/03 - General Construction ................................................................................................. 1785

Complaint re breach of the Restaurant, Tearoom and Catering Workers' Award 1979 No.48 of 1978 - Claimant argued that Respondent
failed to comply with the provisions of the Award and that the classification of Counterhand, for which there was no definition applied
to the employee, employed as a Canteen Co-Ordinator - Respondent argued that there was no calling in the Award for a Canteen Co-
Ordinator and no classification - Industrial Magistrate found that the employee's duties may have included some of those of other
classifications in the Award, nevertheless the employee was employed as a Canteen Co-Ordinator and that was not a classification
found in the Award - Dismissed - Nyree Collins, Department of Consumer and Employment Protection -v- Yule Brook College
Parents and Citizens' Association Incorporated - M 20 of 2003 - Industrial Magistrate - Tarr IM - 10/06/03 – Education......................... 1787

Complaint re breaches of Industrial Relations Act 1979, sections 96E(1)(b) and 96(2) - Complainant argued that if an officer or member of
an organisation was guilty of an offence under section 96C, 96D, or 96E then the organisation was also guilty of that offence unless it
proved it had taken all reasonable steps to prevent that offence - Further, Complainant argued that an Officer of the Defendant
organisation had been found guilty of an offence and that Defendant had elected to call no evidence to prove it had taken all reasonable
steps to prevent such an offence - Defendant argued that there was no evidence to establish that the person named Joseph McDonald
who was found guilty by Mr. Tarr IM on 9 October 2002 was the same person as the Joseph McDonald referred to the evidence of Mr.
Spurling - Industrial Magistrate found that as a fact the named person named as a Defendant was the same Joseph McDonald who was
Assistant Secretary of the Defendant organisation and that the Defendant in this case must be convicted of the charge before this Court
- Proven - Brian Appleby, Department of Consumer and Employment Protection -v- The Construction, Forestry, Mining and Energy
Union of Workers - CP 1 of 2003 - Industrial Magistrate - Brown I.G. IM - 22/08/03............................................................................... 3122

Complaint re breach of Security Officers (Western Australia) Interim Award 1996 - Claimant argued that Respondent had failed to comply
with the Award by not paying the employee penalty rates for the Foundation Day public holiday and overtime rates for additional
hours worked - Respondent argued that there was an agreement in place that allowed for arrangements outside the Award and in effect
provided for the rostering of security officers to work twelve ordinary hours per day - Industrial Magistrate found that the Agreement
subject to the proceedings was not registered or accepted between the parties, therefore there was no twelve hour shift agreement -
Further, the overtime and public holiday entitlements were payable to Claimant - Proven and Reasons for Decision Issued - Greg
Logan-Scales, Department of Consumer & Employment Protection -v- Olten Pty Ltd (ACN 076 543 130) t/a MSA Security - M
248,249,279 of 2002 - Industrial Magistrate - Tarr IM - 14/08/03 - Business Services .............................................................................. 3123

Conference re dispute regarding transfers - Applicant Union applied for interim orders preventing the respondent from closing the Bunbury
office and that the transfers of the applicants be stayed pending the finalisation of the matter - Respondent opposed the application and
argued the Arbitrator did not have jurisdiction to deal with the matter - Respondent also argued there was no possibility of employment
within the Department in Bunbury as the office had closed and the obligation on the employing authority was to deal with its
employees appropriately and the respondent had work for the employees elsewhere so they were not surplus to the requirements of
their department - Commission found matters referred to as being alleged breaches of s.94 of the PSM Act and of s.96D of the IR Act
were matters within the Arbitrator’s jurisdiction - Reasons for Decision and Interim Order Issued - Civil Service Association of
Western Australia Incorporated -v- Director General, Department of Indigenous Affairs - PSAC 34 of 2003 - Public Service Arbitrator
- SCOTT C - 17/09/03 - Government Administration................................................................................................................................ 3371

Claim re contravention of the provisions of section 49M(2) of the I.R. Act 1979 - Claimant argued that the Respondent, after being notified
of an intention on the part of the Claimant to conduct a time and wage record inspection under section 49I of the Act, refused to allow
that inspection to occur and thereby hindered or obstructed an authorised representative of the Claimant - Further, Claimant sought
several orders including that the Respondent pay a penalty for the breach which was alleged to have occurred - Industrial Magistrate
reviewed Act and found on evidence, inter alia, that as there was objectively no suspected breach that existed as at 2 May 2003, when
it was said to have arisen, there could be no documents related to that suspected breach and it was also the case that pursuant to
s49(M)(2) of the Act, the provision upon which the Claimant relied, there must be evidence to prove, on the balance of probability, that
a Respondent "... intentionally and unduly ..." hindered or obstructed an authorised representative - Further, IM found that the Claimant
had not proved in this instance, even if all other necessary elements had been proved, that any hindrance or obstruction was intentional
and undue - Reasons for Decision Issued - Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian
Branch -v- Neatclean Pty Ltd - M 82 of 2003 - Industrial Magistrate - Black IM - 02/09/03 - Personal and Other Services...................... 3377

Claim re breach of the Transport Workers (General) Award No. 10 of 1961 - Claimant argued that the Respondent failed to pay overtime
rates and meal allowances - Industrial Magistrate reviewed award and found on evidence that the Respondent and employee were
bound by the award, that Claimant was entitled to be paid overtime as provided for in clause 12(4) and was entitled to be paid a meal
allowance for each and every Perth run where he worked 10 hours or more hours - Further, IM found that it was appropriate in all
circumstances that the bonus referred to should be applied the way it has been and because there was no record of the hours worked on
the other occasions bonuses were paid they should be ignored for the purpose of this claim - Reasons for Decision Issued - Anthony
Harris, Department of Consumer and Employment Protection -v- Robin Charles William Lammie T/A Bunbury Freight Service - M
279 of 2002 - Industrial Magistrate - Tarr IM - 27/08/03 - Other Transport  ............................................................................................. 3664
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Claim re failure to pay accrued Long Service Leave entitlement on termination - Industrial Magistrate reviewed Acts, authorities and
Regulations and determined that the Claimant fell within the definition of "employee" and the "Respondent" fell within the definition
of "employer" and therefore the Act had clear application in relation to the claim and that the Claimant was entitled to long service
leave under the Act - For the purpose of calculation, IM found that that the Claimant's annual remuneration, which should be used for
the calculations, to be $103,000.00 per year and awarded claim for costs fixed at $40.00 - Reasons for Decision Issued - Mr DJ
Hayman -v- Donald F Munro & Associates Pty Ltd - M 108 of 2003 - Industrial Magistrate - Tarr IM - 28/08/03 - Finance   ................. 3666

Complaint re breach of the Local Government Officers (Western Australia) Award - Claimant argued that he was not employed as a
Community Liaison Security Officer but in reality as a Law Enforcement Officer as defined by the Local Government Officers
(Western Australia) Award and sought the underpayment of monies - Further, Claimant's claim was brought pursuant to section 179 of
the Workplace Relations Act 1996 - Respondent denied that the Award applied to the employment of the Claimant and argued that at
all material times Claimant's employment was governed by a State Individual Workplace Agreement with respect to which it had
complied - Industrial Magistrate found that the Award binded the Respondent and also found that the Award covered the employment
of the Claimant - Further, Industrial Magistrate found that if the Award applied then it overrode the registered State Workplace
Agreement - Industrial Magistrate found that the Claimant was a Law Enforcement Officer within the meaning of the Award - Reasons
for Decision Issued - Mr DB Jensen -v- City of Melville - M 295 of 2002 - Industrial Magistrate - Cicchini IM - 14/08/03 -
Government Administration ....................................................................................................................................................................... 3668

Complaint re breach of Bakers (Metropolitan) Award No. 13 of 1987 - Claimant alleged that Respondent was in breach of the Award by
failing to pay a member of the Claimant and an employee of the Respondent his entitlement in relation to the Australia Day public
holiday which fell on 27 January 2003 - Respondent denied that the employee was entitled to any penalty or compensation for the
Australia Day public holiday and relied on the Buttercup Bakery Malaga (WA) Enterprise Agreement 2001 which was registered
pursuant to section 41 of the Industrial Relations Act on 22 February 2002 - Industrial Magistrate found that Agreement was silent on
the question of public holidays as it made no mention of public holidays and therefore the Award entitlement applied - Industrial
Magistrate found there had been a breach of the Award and the entitlement was to be paid - Reasons for Decision issued - Australian
Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch -v- Quality Bakers Australia Limited - M 131 of
2003 - Industrial Magistrate - Tarr IM - 09/10/03 - Food, Beverage and Tobacco Mfg   ........................................................................... 3673

Claim re breach of the Draughtsmen's, Tracers', Planners' and Technical Officers' Award 1979 No. R11 of 1979 - Claimant alleged that for
each pay week during the material period the Respondent failed to pay him the correct minimum rates and overtime and accordingly he
had been underpaid a total of $24,439.10 - Respondent denied that it was bound by the award and argued that, given that it was
engaged in the industry of furniture and equipment making, that the Furniture Trades Industry Award No. A6 of 1984 applied to its
business enterprises - Industrial Magistrate reviewed authorities, Acts and Awards and found on evidence that the industry which the
Respondent undertake was that of furniture making and the Claimant had not established on the available evidence that he fits within
the definition of "Technical Officer" or "Draughtsman Designing", being classifications within the Award - IM found that the Claimant
had failed to prove, on the balance of probabilities, that the Award binds the Respondent - Reasons for Decision Issued - Mr P Louis -
v- KDB Engineering Pty Ltd t/as K-Care - M 38 of 2003 - Industrial Magistrate - Cicchini IM - 23/10/03 - Other Manufacturing ........... 3676

Complaint re breach of Commercial Travellers and Sales Representatives' Award 1978 No. R43 of 1978 - Claimant argued that she was
entitled to a redundancy payment pursuant to the award - Claimant argued that she had worked continuously with the business after it
was purchased by the Respondent and should be considered as an employee with continuous service of the total period of five years -
Respondent argued that it was a condition of the contract sale of the business that all staff would be terminated and paid out their
accrued entitlements and that the Respondent was responsible for the Claimant's redundancy for the period of employment with the
Respondent only - Industrial Magistrate found that it was the intention of the award to protect the rights of employees who are
employed in a business which has a change of ownership, where one of those rights was severance pay and therefore the Respondent
was liable to pay her the entitlements of severance pay - Reasons for Decision Issued - Ms MJ Murphy -v- John Barnett, Managing
Director c/o Celeste Corporation - M 107 of 2003 - Industrial Magistrate - Tarr IM - 06/11/03 - Food, Beverage and Tobacco Mfg  ...... 3682

Complaint re breach of Workplace Agreement - Claimant sought to file interlocutory application and sought to substitute particulars of
claim and a proposed Second Respondent - Claimant argued that contrary to sectio 24(2) of the Minimum Conditions of Employment
Act 1993, the First and Second Respondents failed to pay annual leave to the Claimant for the periods 12 August 1996 to 30 June 1998
and 1 July 1998 to 19 January 1999 respectively - Respondents filed an interlocutory application seeking further and better particulars
and that the Claimant's application went beyond a mere amendment - Further, Respondents argued that the proposed claim as amended
be summarily dismissed on the basis that it disclosed no arguable cause of action and the addition of such a party would be entirely
futile - Industrial Magistrate found that the onus rested with the current Respondent to show that the claim against it was so totally
devoid of merit that the Claimant ought not be given leave to amend his claim - Industrial Magistrate also found that the Claimant did
not have an arguable case against current Respondent and proposed Second Respondent as pleaded in the proposed amended
particulars of claim and did not allow Claimant's application - Respondent's interlocutory application and Claimant's interlocutory
application were dismissed and the claim was also dismissed - Reasons for Decision Issued - Mr RJ Quinlivan -v- Austal Ships Pty Ltd
- M 314 of 2002 - Industrial Magistrate - Cicchini IM - 09/10/03 - Water Transport ................................................................................. 3684

Complaint re breach of the Pilots (General Aviation) Award 1984 - Claimant argued that Respondent had breached the award by way of
underpayment of $4183.64 in that the Claimants status was that of a casual employee as defined by the award - Further, Claimant
argued that he was employed in the capacity as an employee in that his duties did not vary and the Respondent had the right to control
as to the hours of work and the duties carried out - Respondent argued that the Claimant was not an employee but rather an
independent contractor who provided services to the Respondent and maintained that it was not a Respondent to the Pilots (General
Aviation) Award 1984 - Industrial Magistrate concluded that the Claimant was an employee of the Respondent in that the features
were indicative of an employee/employer relationship - Further, Industrial Magistrate found that the Claimant was at no time employed
as a casual pilot under the award but rather employed under an employment contract as agreed to by the parties - Dismissed - Mr P
Wilkes -v- Air Australia International Pty Ltd - M 252 of 2002 - Industrial Magistrate - Brown I.G. IM - 31/10/03 - Air & Space
Transport   ................................................................................................................................................................................................. 3689

CASUAL WORK
Application re unfair dismissal - Commission called proceedings on its own motion as the application was filed outside of the 28 day time

limit - Commission found on evidence that Applicant's employment was casual in character, she was not dismissed and her
employment came to an end by effluxion of time - Dismissed for want of jurisdiction - Mrs LC Southee -v- Kevin Davey Country
Regional Manager of PathCentre - APPL 1786 of 2002 - KENNER C - 06/12/02 - Health Services ......................................................... 1829

Conference referred re termination of employment - Applicant Union argued that its member's dismissal was contrary to the provisions of
the Furniture Trades Industry Award No. A6 of 1984 and disputed the bona fides of the Respondent in the termination, claiming some
of the members involved had been promised permanent positions - Respondent argued that sales had tapered off very quickly and the
Respondent had to make a decision to make casual employees redundant - Respondent further argued that there had been fair treatment
with every employees judged by performance and skill requirements, that union member's behaviour and conduct towards not only the
Respondent but some of its employees had been abusive and interfered with them in their private time, and in addition union member
tried to undermine the authority of management with allegations which were not factual - Commission found on evidence that it was
open to conclude that because union member knew that he would not be employed over the Christmas break he had a sufficient
knowledge of the rules and guidelines which had been published to all staff on 24/10/2002 by Respondent - Further, Commission
found that the Respondent was entitled to bring the casual engagement to an end at any time by giving the appropriate notice, that the
processed by which union member was informed about his selection could not be called into question because it was a fair process -
Commission concluded that Respondent had not acted unfairly on the tests set out in Undercliffe Nursing Home v Federated
Miscellaneous Workers Union (1985) 65 WAIG 385 and there was no warrant for the Commission to interfere with the decision -
Dismissed - The Forest Products, Furnishing and Allied Industries Industrial Union of Workers, W.A. Branch -v- Jensen Jarrah Pty Ltd
- CR 47 of 2003 - GREGOR C - 28/07/03.................................................................................................................................................. 2904
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Conference referred re termination of employment - Applicant Union argued the respondent terminated the applicant even though he had
been employed for a period of eighteen months on either rolling fixed term or casual contracts, the action of the respondent to
terminate the applicant in those circumstances was unfair and the way the respondent used casual and fixed term employment contracts
was an abuse of the agreement between the respondent and the Union - Respondent argued the applicant was coming to the end of a
twelve month period of employment and permanency was not an option because he was not suitable due to his conduct and although
he had a lot of ability he had not applied himself, he made a lot of errors and took breaks without permission - Respondent also argued
the applicant had been spoken to about his conduct and the respondent's concerns - Commission found the applicant was on a casual
contract of employment and in accordance with the contract the applicant's employment could be brought to an end at any time, the
respondent had the right without notice or compensation to end the employment relationship due to the misconduct of the applicant -
Dismissed - The Forest Products, Furnishing and Allied Industries Industrial Union of Workers, W.A. Branch -v- Wesfi Manufacturing
Pty Ltd - CR 22 of 2003 - GREGOR C - 01/08/03 - Wood and Paper Product Mfg................................................................................... 2909

Conference referred re unfair dismissal seeking compensation - Applicant Union argued the member was unfairly terminated in August
2002 when the respondent unilaterally and significantly reduced her hours of work and the respondent's conduct in fundamentally
changing the member's contract of employment amounted to a termination of her contract of employment in circumstances which were
harsh, unfair or oppressive - No appearance by the respondent - Commission gave leave to amend the name of the respondent -
Commission found the member was a permanent, part-time employee, the member's employment was effectively terminated when her
hours were unilaterally reduced by the respondent and in significantly reducing the member's hours, without agreement by the member,
the respondent repudiated its contract of employment with the member sufficient for it to amount to a termination and the termination
was not effected lawfully and in a procedurally fair manner - Granted and Compensation Awarded - Australian Liquor, Hospitality and
Miscellaneous Workers Union, Western Australian Branch -v- BBS Espresso - CR 202 of 2002 - HARRISON C - 08/09/03 - Food
Retailing .................................................................................................................................................................................................... 3427

Application to vary the AWU Gold (Mining and Processing) Award No A 1 of 1992 - Applicant argued s27 of the MCE Act dealing with
an entitlement to Bereavement Leave did not contain the express exclusion for casual employees, that the industry allowance should
not be incorporated in the "Rate of Pay" for these purposes because the payment was truly an allowance and not a component of the
wage rate and there was no custom and practice in relation to this industry - In relation to rounding, there should be no rounding,
alternatively if there was to be rounding then it should be to the nearest five cents - Respondent argued definition of "casual employee"
in s3(1) of the MCE Act, it was the case the parliament intended, as with other leave entitlements, to exclude casual employees from
bereavement leave provisions, that the industry allowance was a hybrid payment because although it was specified as an allowance
under cl 17-Allowances it also appears in cl 16-Wage rates of the award and should be included for the purposes of allowances formula
adjustment under Principle 5 and that rounding should be approached on three levels allowances paid weekly or fortnightly, daily and
hourly rounded to the nearest 10 cents, 5 cents and 1 cent respectively - Commission was of the opinion that it was obliged to interpret
the MCE Act as it was to be found and uphold the applicant's claim to Bereavement Leave for casual employees, that the industry
allowance should not be regarded as part of the "Rate of Pay" for the purposes of Principle 5 of the Principles and did not consider it
was the intention of the CICS or the effect of the 1997 SWC decision to provide the ability to retrospectively apply the first eight dollar
ASNA to allowances and rounding of allowances paid weekly or per day/shift to be the nearest ten cents and all other allowances to be
rounded to the nearest five cents - Award varied - The Australian Workers' Union, West Australian Branch, Industrial Union of
Workers -v- Kalgoorlie Consolidated Gold Mines Pty Ltd & Others - APPLA 899 of 2002 - KENNER C - 19/11/02 - Metal Ore
Mining   .................................................................................................................................................................................................... 3596

Complaint re breach of the Pilots (General Aviation) Award 1984 - Claimant argued that Respondent had breached the award by way of
underpayment of $4183.64 in that the Claimants status was that of a casual employee as defined by the award - Further, Claimant
argued that he was employed in the capacity as an employee in that his duties did not vary and the Respondent had the right to control
as to the hours of work and the duties carried out - Respondent argued that the Claimant was not an employee but rather an
independent contractor who provided services to the Respondent and maintained that it was not a Respondent to the Pilots (General
Aviation) Award 1984 - Industrial Magistrate concluded that the Claimant was an employee of the Respondent in that the features
were indicative of an employee/employer relationship - Further, Industrial Magistrate found that the Claimant was at no time employed
as a casual pilot under the award but rather employed under an employment contract as agreed to by the parties - Dismissed - Mr P
Wilkes -v- Air Australia International Pty Ltd - M 252 of 2002 - Industrial Magistrate - Brown I.G. IM - 31/10/03 - Air & Space
Transport   ................................................................................................................................................................................................. 3689

Application re unfair dismissal seeking compensation and payment of notice of two weeks wages - Applicant's Agent submitted that the
dismissal of Applicant was unfair as she was dismissed without warning and given that the business was restructuring some better
notice should have been given, Applicant had continuous employment and hence was a permanent employee and should have been
treated differently - Respondent argued that Applicant was a casual employee, subject to notice of one hour in accordance with her
contract of employment, that Applicant's arguments with one of the owners bordered on misconduct and further, Respondent was
restructuring its business - Commission weighed all factors in considering the fairness or otherwise of the dismissal and concluded that
Applicant was dismissed unfairly, that reinstatement was not practicable and there was no job for Applicant to perform - Further, in
relation to the Applicant's contractual benefits claim, her contract was clear, she was subject to termination on an hour's notice and this
occurred and was lawful - Commission awarded compensation for the loss of what the Commission viewed as a fair notice - Order
Issued - Ms TR Jamieson -v- City Fire Holdings Pty Ltd T/A Skaters On Ice - APPL 1488 of 2002 - WOOD C - 03/10/03 - Property
and Business Services ............................................................................................................................................................................... 3729

Application re unfair dismissal - Applicant argued that dismissal was unfair because she had been given conflicting directions from
management in relation to attending work on Saturday and in regards to payment of weekend rates for this work - Respondent argued
that Applicant was never dismissed but did not attend work on the Saturday in question - Commission found that the evidence from the
Respondent was inconsistent and could not be correct in that it stated that the Applicant refused to attend on the Saturday and also
stated that she was not required to attend to work that day - Commission found that Applicant was unfairly dismissed suddenly,
without notice and without reason and awarded compensation - Granted - Mrs EV Jolley -v- Cecilia Wee, Director Sin-Aus - APPL
315 of 2003 - WOOD C - 31/10/03 - Accommodatn, Cafes&Restaurants ................................................................................................. 3733

CLASSIFICATION
Complaint re breach of the Restaurant, Tearoom and Catering Workers' Award 1979 No.48 of 1978 - Claimant argued that Respondent

failed to comply with the provisions of the Award and that the classification of Counterhand, for which there was no definition applied
to the employee, employed as a Canteen Co-Ordinator - Respondent argued that there was no calling in the Award for a Canteen Co-
Ordinator and no classification - Industrial Magistrate found that the employee's duties may have included some of those of other
classifications in the Award, nevertheless the employee was employed as a Canteen Co-Ordinator and that was not a classification
found in the Award - Dismissed - Nyree Collins, Department of Consumer and Employment Protection -v- Yule Brook College
Parents and Citizens' Association Incorporated - M 20 of 2003 - Industrial Magistrate - Tarr IM - 10/06/03 – Education......................... 1787

Applications to vary various awards - Applicant Union argued that awards should be varied on the grounds that the wages should be
brought into line with the Minimum Conditions of Employment Act - Further, the definition of minimum wage was effectively the
minimum wage and a base rate plus arbitrated safety net adjustment but did not include allowances - Respondent argued that if the
Commission determined that there were wages in the awards which were lower than the minimum award wage then the application
might have substance - Further, Respondent argued that the industry allowance should be included because in the calculation of wages
to determine whether the awards met the minimum adult weekly wage cut off because it was an all purpose payment and it was part of
an employee's normal wage - Commission found that the allowance had found its way into the wages clauses and could be
distinguished from the normal run of allowances that were categorised by Kenner C in his decision in the gold mining award and that
the amount of money which was contained in the wages clause was labelled as industry allowance was not in reality an industry
allowance of the nature normally contemplated by that title - Further, Commission found that in calculating the amount of wages per
week of employees under these awards for purposes of ascertaining whether they receive at least the minimum weekly rate of pay
applicable to s.12 of the MCE Act that the amount must be taken into account and therefore dismissed the applications - Dismissed -
COMMUN, ELECTRICAL, ELECTRONIC -v- Western Mining Corporation Resources Limited - APPL 718,719,720 of 2003 -
GREGOR C - 14/10/03 - Various  ............................................................................................................................................................ 3641
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Application to vary the Gaol Officers' Award 1998 No. 12 of 1968 - Applicant Union sought to amend the award to incorporate into it
provisions whereby industrial officers employed under this Award would receive training to the level of Certificate III in Correctional
Practice (Offender management) - Further, Applicant Union sought that the classification of industrial officer be described as Prison
Officer (Vocational and Support) and disciplinary officers be described as Prison Officer (General) - Respondent consented to the
amendments - Commission was satisfied that the amendments be made and congratulated the parties for successfully bringing to
conclusion an application of considerable moment to the Union, which had been before the Commission for some time - Award varied
by consent - The Western Australian Prison Officers Union of Workers -v- The Honourable Attorney General, Minister for Justice -
APPLA 113 of 2002 - BEECH SC - 10/11/03 - Government Administration   .......................................................................................... 3978

COMMON RULE
Conference re site allowance - Applicant Union sought orders that a site allowance be granted - Commission upon inspection of the

building sites found no reason why a site allowance would be granted on the basis that either site was exceptional in the disabilities
present, the respondents in these cases did not wish to be involved in agreements where site allowances are paid by consent and the
Commission's understanding of the rules to be applied, the Commission could not, with any integrity, determine site allowances -
Dismissed - The Construction, Forestry, Mining and Energy Union of Workers -v- Cona-struct Pty Ltd - C 149,150,151,154,157,158 of
2003 - GREGOR C - 08/09/03 - Construction Trade Services.................................................................................................................... 3412

Application to vary the Meat Industry (State) Award, 1980 - Following a comprehensive review of the Award and by consent, the parties
sought to remove the Tally system and incorporate the minimum rates adjustments prescribed in previous State Wage Cases - Further,
Commission was informed that the award had not been amended for some significant time due to the efforts made to secure enterprise
agreements with most of the employers in the industry and although the changes to be made are significant, the parties had not
intended that the area and scope of the award be changed - Commission was satisfied that the removal from the scope clause of those
listed awards which are no longer in existence appeared consistent with the requirements in s.40B of the Act so that the award did not
contain provisions that are obsolete - Further, the amendments would operate from a prospective date of operation in order in order to
allow the Respondents to have an opportunity to consider the amendments - Commission was also satisfied that the amendments
agreed to by the parties would facilitate a more efficient organisation and the performance of work according to the needs of the
industry and the enterprises within it - Granted - AUST MEAT INDUSTRY EMPL UNION -v- Action Food Barns - APPL 282 of
1994 - BEECH SC - 31/10/03 - Food, Beverage and Tobacco Mfg  .......................................................................................................... 3981

COMPASSIONATE LEAVE
Application to vary the AWU Gold (Mining and Processing) Award No A 1 of 1992 - Applicant argued s27 of the MCE Act dealing with

an entitlement to Bereavement Leave did not contain the express exclusion for casual employees, that the industry allowance should
not be incorporated in the "Rate of Pay" for these purposes because the payment was truly an allowance and not a component of the
wage rate and there was no custom and practice in relation to this industry - In relation to rounding, there should be no rounding,
alternatively if there was to be rounding then it should be to the nearest five cents - Respondent argued definition of "casual employee"
in s3(1) of the MCE Act, it was the case the parliament intended, as with other leave entitlements, to exclude casual employees from
bereavement leave provisions, that the industry allowance was a hybrid payment because although it was specified as an allowance
under cl 17-Allowances it also appears in cl 16-Wage rates of the award and should be included for the purposes of allowances formula
adjustment under Principle 5 and that rounding should be approached on three levels allowances paid weekly or fortnightly, daily and
hourly rounded to the nearest 10 cents, 5 cents and 1 cent respectively - Commission was of the opinion that it was obliged to interpret
the MCE Act as it was to be found and uphold the applicant's claim to Bereavement Leave for casual employees, that the industry
allowance should not be regarded as part of the "Rate of Pay" for the purposes of Principle 5 of the Principles and did not consider it
was the intention of the CICS or the effect of the 1997 SWC decision to provide the ability to retrospectively apply the first eight dollar
ASNA to allowances and rounding of allowances paid weekly or per day/shift to be the nearest ten cents and all other allowances to be
rounded to the nearest five cents - Award varied - The Australian Workers' Union, West Australian Branch, Industrial Union of
Workers -v- Kalgoorlie Consolidated Gold Mines Pty Ltd & Others - APPLA 899 of 2002 - KENNER C - 19/11/02 - Metal Ore
Mining   ..................................................................................................................................................................................................... 3596

COMPENSATION
Application re unfair dismissal - Applicant argued he was unfairly dismissed because the Respondent was in a bad mood over damage to

some equipment and when confronted over comments made about his son being responsible for the damage, both him and his son was
sacked by Respondent and he was not paid any notice or accrued leave - Respondent argued the Applicant was a subcontractor and not
an employee, there were issues with his work performance, that work had slackened off and he had operated without a grader driver for
the last four to five months and his actions were fair and he was justified in summarily dismissing the Applicant - Commission found
on evidence that Applicant was dismissed summarily without any good reason and the dismissal was harsh and unfair and awarded
compensation - Commission concluded that the issue of the Applicant's performance was raised during the course of the hearing as a
secondary issue to justify dismissal - Granted - Mr DW Evans -v- Jim Catchpole Civil Infrastructure - APPL 1763 of 2002 - WOOD C
- 10/06/03 - General Construction .............................................................................................................................................................. 1793

Application re unfair dismissal seeking compensation - Applicant argued he was diligent and hard working and apart from minimal sick
leave he took for a condition he suffers he attended work regularly and performed his work well and his illness did not impact upon the
Respondent's productivity and ability to meet their obligations under their contracts - Respondent argued the intention was not to
dismiss the Applicant, but to suspend him to enable him to deal with ongoing illness which the Respondents said was affecting the
Applicant's overall health and his ability to perform his job - Commission found the Applicant was reasonably entitled to assume that
he had been dismissed, the dismissal was unfair, the Applicant was not given any counselling or warning that his illness was causing
difficulties for the Respondent or for his work colleagues and the Respondent's decision was premature and unfair and compensation
was awarded - Granted - Mr CM Kosovich -v- Neil Patrick Dunne & Debbie Anne Dunne Trading As D & M Waste Services - APPL
80 of 2003 - SCOTT C - 03/06/03 - Community Services .......................................................................................................................... 1809

Applications re harsh, oppressive and unfair dismissal - Respondent argued that at the time of dismissal, the Applicants were in business for
themselves and not employees of the Respondent for the purpose of the I.R. Act - Further, Respondent argued that there was no
dismissal, that the Applicants left their employment on their own behalves and had virtually said they were not going to shear the wet
sheep and they were "out of there" - Commission reviewed authorities and found on evidence that at all material times the Applicants
were employees of the Respondents, that the Respondent dismissed the Applicants, that their dismissals were unfair and gave reasons
thereof - Further, Commission directed the parties to confer in an endeavour to agree upon the figures for compensation resulting from
its decision and report back within two weeks from the date of the Commission's decision - Further Reasons for Decision and
Supplementary Reasons for Decision issued regarding the payment for compensation, the costs of fuel and the distances travelled, the
Respondent's submissions regarding payment by instalments and the Commission's reasoning in the Further Reasons for Decision
regarding the conclusions about the costs of fuel and the distances travelled - Granted - SJ Nicholls -v- K Steele - APPL 1391,1392 of
2002 - BEECH SC - 01/07/03 - Services to Agric/Huntg/Trappg............................................................................................................... 2813

Application re unfair dismissal seeking compensation - Applicant argued that his dismissal was unfair because it was without notice, that
the respondent was advised that he needed to attend to a family emergency, and denied that his work ethic had declined - Respondent
argued the applicant refused to do overtime which was an agreed feature of his contract, that on several occasions prior to his
termination he had spoken to him about his attitude to work and wanted him to improve but this had not happened - Commission found
on evidence that the sudden dismissal of the applicant without notice was unfair and awarded compensation - Granted - Mr KL
Clements -v- Tomlinson Pty Ltd - APPL 1826 of 2002 - WOOD C - 04/07/03 - Construction Trade Services .......................................... 2825

Application re unfair dismissal - Applicant argued he was treated harshly and summarily dismissed without good reason from his
employment - Respondent argued the applicant's behaviour in regard to two instances was unacceptable and as he was on probation the
respondent had the right to dismiss him - Commission found that there was no case law that suggested that the applicant's actions
would qualify as gross misconduct, that the onus was on the respondent to discharge the onus that the applicant's actions warranted
summary dismissal and that onus had not been discharged - Upheld and compensation awarded - Mr SG Ellis -v- Lane Auto
Investments Pty Ltd - APPL 2016 of 2002 - WOOD C - 20/06/03 - Motor Vehicle Rtlg & Services ......................................................... 2827
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Application re unfair dismissal seeking compensation - Applicant argued that his primary role was to monitor the operation of the
respondent's treatment plant, he worked on the bench marking project when he had time available from his other duties and reported
the progress of the project to the respondent at weekly management meetings and prior to going on annual leave - Further, Applicant
argued it must have been very clear to the respondent that he was struggling to complete the project in time and after showing the
respondent how much of the project had been completed he assumed the respondent would get someone else to complete it whilst he
was on leave - Respondent argued inter alia, it was the absence of any contrition by the applicant in failing to complete the bench
marking project, in conjunction with the counselling and the performance appraisal that led to his dismissal - Commission found on
evidence that the respondent was aware of the applicant's lack of progress to complete the bench marking project, that the respondent
should have been more diligent in following up to ensure the project was completed and that the applicant was not advised that his
failure to complete the project would have adverse consequences upon his employment - Further, Commission found that the dismissal
was harsh, oppressive and unfair and awarded compensation - Upheld, Declaration and Order Issued applicant would suffer further
ongoing loss - Declaration and Order Issued - Mr JJ McKenny -v- Barrick Mining Services P/L - APPL 1744 of 2002 - KENNER C -
01/07/03 - Services to Mining.................................................................................................................................................................... 2844

Application re unfair dismissal seeking compensation - Applicant argued he was treated differently from other employees, the timing of the
dismissal was calculated to deprive him of a higher goodwill payment, he was only given two days to provide a formal proposal for the
billing requirement to the respondent, the respondent ignored his business was a significant fee earner and contributed to overall profits
and the manner of his termination was procedurally inadequate and unfair - Respondent argued there was continuing concerns with the
applicant's productivity, this was raised on several occasions and there was no improvement by the applicant - Further, the applicant
did not propose a suitable alternative arrangement, he was made redundant as there was not sufficient work to keep him employed but
if he had been meeting his target there would not have been a reason to make him redundant - Commission found the applicant was not
made redundant, the respondent did not correctly address performance issues with the applicant, he was not afforded a fair go all round
and his dismissal was harsh and unfair and awarded compensation - Claim for notice dismissed - Granted in Part - Mr D Schildkraut -
v- Craig A Vivian, Robert W Parker and Ian K Macpherson Trading as Ord Partners & Others - APPL 1298 of 2002 - WOOD C -
03/07/03 – Finance..................................................................................................................................................................................... 2867

Application for extension of time to file application re unfair dismissal and contractual entitlements - Applicant argued that he complied
with the Commission's guidelines because his application was filed on the 28th day, that the Commission's guidelines for lodging an
application of this nature did not state that a claim must be lodged, received and stamped by the Commission within 28 days of the
effective date of termination and given the ambiguity of these instructions it was thus unfair for his application not to be considered -
Further, Applicant argued that it was a stressful time for him and his partner given their loss of employment and housing problems
which led to the delay in submitting his application - Respondent argued it was clear the application was not submitted within the
required time frame and the applicant's submission was both contradictory and nonsensical - Commission accepted that the applicant
was undergoing some stress in relation to his termination, that this was compounded by the late notice he was given that his contract
was not going to be renewed and that the stress was further exacerbated by the fact that his partner's employment was terminated by the
respondent and there was an immediate issue in relation to housing - Further, Commission found the respondent was advised by the
applicant that he was unhappy about his termination and given that the application was only three days out of time and the applicant
was unable to personally lodged his application as he lives some distance from Perth, it would be unfair not to accept the applicant's
application - Commission concluded that there was no prejudice to the respondent in accepting the application - Granted - NJ Stiles -v-
Carnarvon Medical Service Aboriginal Corporation - APPL 1402 of 2002 - HARRISON C - 18/02/03 - Community Services ............... 2880

Application re unfair dismissal - Applicant argued that he was unfairly terminated both substantively and procedurally, that no warnings
were given, apart from concerns raised in the letter dated 7/7/2002, at or before the meeting held on 7/8/2002 that his contract of
employment was to be terminated on that date - Further, Applicant argued as no notice was given as to his impending termination, he
was denied the opportunity to utilise the Respondent's fair treatment policy and at the time of dismissal, he was unwell and the issue of
his illness had not been resolved - Respondent argued that the Applicant's contract of employment was ended by agreement between
the Applicant and the Respondent, the Applicant was not unfairly terminated, there was no alternative position available at the time
and every effort was made by the Respondent to canvass suitable employment within its operations - Further, Respondent argued that
at no stage did it guarantee that alternative employment would be found for the Applicant and the Applicant and his wife misconstrued
its efforts in seeking out alternative employment for the Applicant - Commission found that the Applicant's cessation of employment
was at the Respondent's instigation and was not a termination by agreement, that he was not given any option at the meeting apart from
ceasing work and that prior to the termination, the Respondent did not properly investigate the possibility of alternative employment
and rehabilitation options - Further, the Applicant was not afforded procedural fairness, he was not given any notice that his contract of
employment was to be terminated or that his employment was in jeopardy and he was given no warnings that his sick leave was being
reviewed in such a way that could lead to his contract of employment being terminated - Commission found that the Applicant was not
given any opportunity to canvass alternatives to termination and he was terminated in an oppressive manner, with no notice at a time
when he was experiencing severe illness, which the evidence demonstrated was work related and awarded compensation - Upheld and
Order Issued - Mr DC Trimble -v- Millennium Chemicals - APPL 1460 of 2002 - HARRISON C - 28/07/03 - Metal Product
Manufacturing............................................................................................................................................................................................ 2883

Conference referred re unfair dismissal - Applicant Union argued the respondent had not made out its case for summarily terminating the
applicant, the respondent failed to discharge the onus upon it to demonstrate the applicant's conduct amounted to gross repudiation of
his contract of employment justifying summary termination and the respondent's conduct in attempting to entrap the applicant and then
summarily dismiss him without valid reason was grossly harsh, oppressive and unfair - Respondent argued the applicant was not
treated unfairly as some months after the applicant's employment was terminated the respondent paid the applicant annual leave
entitlements and wages for the period he was stood down - Further, the applicant breached the trust and confidence the respondent had
in him, there was sufficient evidence confirming misconduct by the applicant and the respondent should not be held accountable for the
applicant's ill health - Commission found it was not made clear to the applicant that the meeting held on 19/2/2002 would be
disciplinary in nature and that his contract of employment could be terminated - Commission further found the respondent had failed to
discharge the onus on it to demonstrate the applicant repudiated his contract of employment, that reinstatement was impracticable and
awarded compensation - Upheld and Order Issued - Australian Liquor, Hospitality and Miscellaneous Workers Union, Western
Australian Branch -v- Cockburn Bowling and Recreational Club (Inc.) - CR 55 of 2002 - HARRISON C - 05/08/03 - Sport and
Recreation.................................................................................................................................................................................................. 2913

Conference referred re unfair dismissal - Applicant Union claimed that dismissal of its member was harsh, oppressive and unfair and gave
reasons thereof - Applicant Union further argued that its member had been denied as a benefit under his contract of employment salary
continuance whilst his unfair dismissal claim was being dealt with and determined by the Commission and sought an order for
reinstatement without loss of entitlements or benefits - Respondent denied the claim and opposed the order sought, and raised a
preliminary issue regarding time prescribed by the Industrial Agreement 1989, to file application after a dismissal occurred, by which
the parties were bound - Commission reviewed Agreement, authorities and found inter alia, that the notice of application was not filed
within five days as prescribed by the Agreement, therefore the contractual benefits claim was incompetent and should be dismissed -
Further, Commission concluded that the Applicant's dismissal was harsh, oppressive and unfair because it was effected contrary to the
Respondent's Policy, that reinstatement was impracticable and directed the parties to confer as to the quantum of compensation - As
the parties were unable to reach agreement on the quantum of compensation, Commission considered relevant principles and ordered
that Respondent pay the Applicant the sum of $22,783 less any amount payable to the Commissioner of Taxation pursuant to the
Income Tax Assessment Act 1936 - Granted in Part - Directions, Declaration and Orders Issued - Transport Workers' Union of
Australia, Industrial Union of Workers, Western Australian Branch -v- BHP Iron Ore Ltd - CR 328 of 2000 - KENNER C - 20/02/02 -
Metal Ore Mining ...................................................................................................................................................................................... 2934
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4Application for stay of operation of part of Commission's Decision in Matter No. 1460 of 2002 pending appeal to Full Bench - Applicant

submitted that there was a serious issue to be tried relating to the merits of the Respondent's claim and the question of compensation
because in ordering the payment for compensation the Commissioner at first instance erred in its decision - President applied principles
for the stay and found that there was no serious issue to be tried regarding compensation for injury and the finding of unfair dismissal
and the merits of that finding, however, there was a serious issue to be tried, in relation to the question of compensation, which had not
been seriously contradicted in the written submission of counsel for the Respondent - Further, President found the equity, good
conscience and substantial merits of the case had been established, by the Applicant, to lay with the Applicant and the Applicant had
established within the meaning of s.26(1)(c) of the Act that its interest should be served by granting the application in preference to the
interest of the Respondent - President issued an order that the decision at first instance, constituted by the order appealed against, be
and was hereby stayed in its operation, in relation to paragraph 2 only, until the hearing and determination of the appeal or further
order - Order Issued - Millennium Inorganic Chemicals Ltd -v- Mr DC Trimble - PRES 12 of 2003 - President - SHARKEY P -
28/08/03 - Metal Product Manufacturing.................................................................................................................................................... 3082

Application re unfair dismissal seeking compensation - Applicant argued that the reason for the delay in the application being served on the
Respondent was that he was seeking employment and when he found employment his position was such that he had to focus all his
energies on his job - Commission found the Applicant was reminded of the requirement to serve the application and also informed the
failure to do so could cause the application to be called on and dismissed - Commission also found almost three months after the
application was filed there had been no service upon the Respondent - Dismissed - Mr PS Fogarty -v- Jamms Pty Ltd trading as
Century 21 Active Reality (WA) ABN 073 742 499 - APPL 886 of 2003 - SCOTT C - 28/08/03 ............................................................. 3159

Application re unfair dismissal seeking compensation - Applicant argued that he was dismissed due to a dispute he had with one owner in
the complex, that prior to receiving his letter of termination, he had no information that the business was restructuring and that s.41 of
the Minimum Conditions of Employment Act 1993 was not complied with - Respondent argued that the finances were in difficulties,
the committee could no longer afford to pay for all the services provided, therefore the job had to be abolished and the Applicant was
paid his correct entitlement to notice - Commission reviewed authorities, MCE Act and found that the dismissal was, on balance, unfair
and gave reasons there from - Further, Commission found there was no evidence to support a finding of injury, there was no loss
attributable to the Applicant and the Applicant could not be awarded any remedy pursuant to s.23A of the Act - Dismissed - Mr BJ
Hooker -v- The Owners of Strata Plan 5679 Kashmir - APPL 1809 of 2002 - WOOD C - 21/08/03 - Business Services .......................... 3161

Application re unfair dismissal - Applicant argued the Respondent failed to pay him notice in accordance with the requirements of s.170CM
of the Workplace Relations Act 1996 and he also said the unfairness was constituted by a failure to comply with the requirements of
s.41 of the Minimum Conditions of Employment Act 1993 in that the significant effect of his termination on him was not discussed -
Respondent argued that they did get advice in regard to terminating the applicant, the employee was informed as soon as reasonably
practicable that a decision had been made to make his position redundant, they discussed the likely effects of the Applicant's
redundancy with him - Respondent also argued that they had not acted in bad faith and conceded the advice it had received was
incorrect - Commission found there had been an unfairness in that at the time of termination the Respondent failed to pay the Applicant
the notice that was due to him and in that regard it was found that there had been an unfair dismissal and the applicant had suffered a
loss of a notice period - Upheld - Mr J Martelletti -v- West Australian Networks - APPL 464 of 2003 - SCOTT C - 20/08/03 ................. 3166

Application re unfair dismissal - Applicant argued she was under a six month contract with no probationary period, the respondent
dismissed her then immediately employed a junior staff member in a similar position and the respondent had not indicated to her at any
time that there was a problem with her standard of work - Respondent argued although the applicant was a satisfactory worker the
arrangement for the applicant were not satisfactory, the applicant had been offered full time employment and had refused and hence he
was entitled to restructure - Commission found the applicant's termination was patently unfair because the respondent created the
expectation of six months employment on a part time basis then terminated the applicant's employment at short notice simply because
the applicant's employment was part time and the applicant did not receive a fair go all round - Granted and compensation ordered -
Mrs CS Hedley -v- Mr S May - Little Muppets Child Care Centre 4645805792 - APPL 580 of 2003 - WOOD C - 19/09/03 -
Community Services .................................................................................................................................................................................. 3388

Application re unfair dismissal and contractual entitlements - Applicant argued he had no alternative other than to resign because the
Respondent reduced his conditions of employment and limited his use of the company vehicle - Further, Applicant argued he had
advised the Respondent there was not enough time to do all the things asked of him, although the new targets were not met every week
over a period of time they were closely adhered to and although his performance was mentioned he was never advised by the
Respondent that his performance would result in his termination - Respondent argued the conditions of employment were changed on
advice from a consultant from Curtin University to motivate the Applicant, the car was only meant to be used for work purposes and
the changes would force the Applicant to perform instead of coasting along in his job - Commission found the Applicant's
remuneration package was suddenly and significantly lessened without consultation, there was only limited discussion and no
agreement and the Respondent failed to comply with the requirements of s.41(1)(a) of the Minimum Conditions of Employment Act
1993 - Commission further found the Applicant was constructively dismissed due to the substantial reduction in salary without
consultation or agreement and award compensation - Granted - Mr K McRobert -v- Ace Removal - APPL 1656 of 2002 - WOOD C -
03/09/03 - Services to Transport................................................................................................................................................................. 3396

Conference referred re unfair dismissal - Applicant Union argued the Respondent dismissed its member in circumstances that were harsh,
unfair or oppressive within the meaning of the I.R. Act and sought an order that the Respondent reinstates and compensates its member
(sic) for the loss she had incurred because of the Respondent's actions - Respondent opposed the claim and order sought and argued the
member was dismissed because of unsatisfactory performance, her inappropriate conduct during working hours and because of her
conduct whilst on the Respondent's premises, outside of normal working hours - Commission was satisfied that the member was not
guilty of gross misconduct sufficient to justify being terminated in a summary fashion and that in regard to the accusations about her
performance at work she was treated unfairly and harshly because she was not given sufficient opportunity to defend herself against
the specifics of the Respondent's view that her work performance was unsatisfactory - Commission further found that as the member
was warned twice by Respondent that her contract of employment was in jeopardy if further transgressions occurred and given the
negative impact of the member's out of hours behaviour and the resultant impact on the Respondent's employees and patrons, that it
would have been appropriate for the Respondent to terminate the member on notice - Commission awarded compensation for the
unfair termination - Upheld and Order Issued - Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian
Branch -v- Ravenswood River Resort - CR 34 of 2003 - HARRISON C - 15/09/03 - Accommodatn, Cafes&Restaurants........................ 3418

Conference referred re unfair dismissal seeking compensation - Applicant Union argued the member was unfairly terminated in August
2002 when the respondent unilaterally and significantly reduced her hours of work and the respondent's conduct in fundamentally
changing the member's contract of employment amounted to a termination of her contract of employment in circumstances which were
harsh, unfair or oppressive - No appearance by the respondent - Commission gave leave to amend the name of the respondent -
Commission found the member was a permanent, part-time employee, the member's employment was effectively terminated when her
hours were unilaterally reduced by the respondent and in significantly reducing the member's hours, without agreement by the member,
the respondent repudiated its contract of employment with the member sufficient for it to amount to a termination and the termination
was not effected lawfully and in a procedurally fair manner - Granted and Compensation Awarded - Australian Liquor, Hospitality and
Miscellaneous Workers Union, Western Australian Branch -v- BBS Espresso - CR 202 of 2002 - HARRISON C - 08/09/03 - Food
Retailing ..................................................................................................................................................................................................... 3427

4Application for Stay of Operation in matter No. 1656/2002 pending the hearing and determination of Appeal No. FBA 34/2003 - Applicant
argued that the appeal raised serious questions of law and fact namely whether it was open for the Commission to make a finding of
constructive dismissal in the circumstances of the Respondent remaining in the employment of the Applicant for two months - Further,
Applicant argued that the balance of convenience favours the granting of the stay as there was no order for reinstatement the stay
would not cause the Respondent any detriment and that the amount was not insignificant and would impact the short term financial
activities of the Respondent - Further, the Applicant was unemployed and his ability to repay the amount of the order should the appeal
be successful was unclear - Respondent opposed the Application - President found that the equity, good conscience and substantial
merits of the case had not been established to lie with the Applicant and no exceptional circumstances had been established to exist to
warrant the making of an order to stay the operation of the order of the Commissioner at first instance - Dismissed - Ace Removalists
Pty. Ltd. -v- Mr K McRobert - PRES 15 of 2003 - President - SHARKEY P - 20/10/03 - Services to Transport ...................................... 3571
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Application re unfair dismissal - Applicant argued that the termination of its member was in an unfair manner and that there was no reason
for the termination as the new position advertised was essentially the member's previous position - Further, no discussion were held to
inform the member that her position was redundant and was told to leave as soon as possible and that this breached the requirements of
the Curtin University of Technology General Staff Agreement 2000-2003 - Further, Applicant argued that the Commission did have
jurisdiction to hear the application as it met the conditions of the Industrial Relations Act 1979 and that the salary was less than the
prescribed amount of $90,000.00 - Respondent argued the issue of the Commission’s lack of jurisdiction because the member's
contract of employment was governed by a Federal certified agreement and that the salary exceeded the prescribed amount for the
purposes of s29AA of the IR Act - Commission found that it had jurisdiction to deal with the claim even though she was covered by a
Federal certified agreement and that the salary did not exceed $90,000.00 in that higher duties allowance and annual leave loading
should not be taken into account - Further, Commission found that the member was terminated in an unfair manner when terminated
due to a redundancy situation as the Respondent had not followed the procedures and processes set down in the clauses of the
Agreement and awarded compensation for injury to the member which was offset by the amount paid at termination - Upheld - Civil
Service Association of Western Australia Incorporated -v- Vice Chancellor, Curtin University of Technology - APPL 1468 of 2002;CR
129 of 2002 - HARRISON C - 10/10/03 - Education  ............................................................................................................................... 3708

Application re unfair dismissal and contractual entitlements - Applicant's Counsel submitted that Exhibits R6 and R7 prepared by the
Respondents did not show there was a reduced income or a financial problem and in that sense there was no genuine reason for
redundancy - Further, it was submitted that Applicant was summarily dismissed, his contract did not allow him to be terminated
without working his notice and he was not given reasonable notice - Respondent submitted that there was a clear business need for
restructure in Western Australia, the change to business relative to previous years and the failure to win the Nylex contract left the
Respondent in the position that projected income would decline and the administrative functions of the job were removed to
Melbourne and hence it was a bonafide redundancy - Commission reviewed authorities, Act and found that the redundancy was a
genuine redundancy and in that respect the onus upon the Respondent to prove that there was a valid redundancy had been discharged -
Commission found that the termination was not summary in nature and the manner of dismissal was not harsh or oppressive, but in
simple terms the Respondent got the termination wrong as there was work which the Applicant could have done and which instead the
Respondent chose not to offer to him but to employ two new employees to do and as this work was not offered to the Applicant, the
Applicant was not afforded a fair go all round and awarded compensation - Commission also found that the Applicant's employment
was covered by an award - Granted - Mr S Howlett -v- Kalinda Meadows Pty Ltd & Other - APPL 1982 of 2002 - WOOD C -
30/09/03 - Other Services   ........................................................................................................................................................................ 3718

Application re unfair dismissal seeking compensation and payment of notice of two weeks wages - Applicant's Agent submitted that the
dismissal of Applicant was unfair as she was dismissed without warning and given that the business was restructuring some better
notice should have been given, Applicant had continuous employment and hence was a permanent employee and should have been
treated differently - Respondent argued that Applicant was a casual employee, subject to notice of one hour in accordance with her
contract of employment, that Applicant's arguments with one of the owners bordered on misconduct and further, Respondent was
restructuring its business - Commission weighed all factors in considering the fairness or otherwise of the dismissal and concluded that
Applicant was dismissed unfairly, that reinstatement was not practicable and there was no job for Applicant to perform - Further, in
relation to the Applicant's contractual benefits claim, her contract was clear, she was subject to termination on an hour's notice and this
occurred and was lawful - Commission awarded compensation for the loss of what the Commission viewed as a fair notice - Order
Issued - Ms TR Jamieson -v- City Fire Holdings Pty Ltd T/A Skaters On Ice - APPL 1488 of 2002 - WOOD C - 03/10/03 - Property
and Business Services ............................................................................................................................................................................... 3729

Application re unfair dismissal - Applicant argued that dismissal was unfair because she had been given conflicting directions from
management in relation to attending work on Saturday and in regards to payment of weekend rates for this work - Respondent argued
that Applicant was never dismissed but did not attend work on the Saturday in question - Commission found that the evidence from the
Respondent was inconsistent and could not be correct in that it stated that the Applicant refused to attend on the Saturday and also
stated that she was not required to attend to work that day - Commission found that Applicant was unfairly dismissed suddenly,
without notice and without reason and awarded compensation - Granted - Mrs EV Jolley -v- Cecilia Wee, Director Sin-Aus - APPL
315 of 2003 - WOOD C - 31/10/03 - Accommodatn, Cafes&Restaurants ................................................................................................. 3733

Application re unfair dismissal seeking reinstatement or in the alternative compensation - Applicant argued that he was never counselled
about the standard of his work, the Respondent was aware that he did not have much computer experience at the commencement of his
employment and he was advised that he would be given ample time and training to learn and he got very limited training - Respondent
argued the Applicant was not performing the job he was employed for, he did not comply with requirements of the job even after
numerous requests, he wanted to do things his own way and he was both advised individually and at meetings that his job was in
jeopardy - Commission reviewed authorities and found on evidence that the Applicant did not perform his duties properly, did not
follow instructions and was thus not suited to the job and that in all the circumstances, the Applicant was afforded a fair go all round -
Dismissed - Mr HT Machielse -v- Nu West Developments Pty Ltd - APPL 1728 of 2002 - WOOD C - 10/10/03 - Property Services .... 3741

Application re unfair dismissal - Applicant argued inter alia, there was no written documentation outlining his alleged poor performance
and the Respondent did not provide relevant information and training to staff on occupational health and safety standards and practices
- Further, the Respondent did not investigate work related instances whereby the client physically or sexually assaulted employees, he
wrote to the Board regarding his concerns about the client's behaviour and the lack of management action to protect staff and
management did not take any action on this - Respondent argued the Applicant did not communicate any information to her regarding
the client and his previous carer and that it made the decision to dismiss the Applicant at the end of the meeting on 19/09/02 after they
had discussed all the allegations and the Applicant had an opportunity to respond to them - Commission reviewed authorities and
found that Applicant was not afforded a fair go all round, that his dismissal was unfair and harsh and the penalty imposed upon him
was excessive given his record as an employee - Further, Applicant had no prior warning in writing and no warning that such
behaviours, openly expressed by him, but not actioned, would lead to dismissal - Commission concluded that the Respondent had
made up its mind when it advised the Applicant on 18/09/2002 that he should attend a disciplinary matter, he did not know he was to
be dismissed and these actions often found in summary dismissal - Order issued awarding compensation - Granted - Mr RA Shafran -
v- Mosaic Family Support Services Inc - APPL 1661 of 2002 - WOOD C - 15/10/03 - Health Services   ................................................ 3753

Application re unfair dismissal and contractual entitlements seeking compensation - Applicant argued that she was not given a fair
procedure on termination of her employment and denied that she was at any time during the month or so of her employment counselled
or spoken to by the employer in relation to any shortcomings concerning the performance of her duties - Respondent argued that the
Applicant had difficulties complying with the Respondent's work and quality control procedures not only in relation to banking
matters, but also in relation to the general procedures prescribed in the Respondent's office and these matters were raised, it seems the
Applicant undertook to remedy the matters but they were not with the effluxion of time - Commission found on evidence that issues
were raised with the Applicant in relation to various matters and was not satisfied that the Respondent had, given the nature of the
probationary employment, acted unfairly - Further, Commission was not persuaded that the Applicant had made out her case and the
Applicant accepted that she had now been paid her accrued annual leave that she initially claimed in these proceedings - Dismissed -
Ms CQ Wan -v- Roxstead Holdings T/A Roxon Enterprises - APPL 385 of 2003 - KENNER C - 25/09/03 - Other Services   ................ 3776
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Conference referred re unfair dismissal seeking compensation - Applicant Union argued that the employees named in the memorandum
were summarily terminated as they were given no formal notice by the Respondent that they were to be terminated, that the memo put
up on the staff noticeboard on or about mid June 2002 did not constitute a written notice of termination and as the requirements of the
MCE Act 1993 in relation to redundancy were not met, the Respondent's employees were treated in a procedurally unfair manner -
Respondent denied that it harshly, oppressively and unfairly dismissed the employees and relied on the contents of Exhibits A1 and
R1, and discussions undertaken with employees prior to 30 June 2002 as a confirmation that the employees were notified that their
contracts of employment were to be terminated - Further, Respondent argued that as the employees did not suffer any loss of pay
between being terminated by the Respondent and taking on a new position with the Quirks then no compensation was due to each
employee, there was no legal requirement on the employer to come to an arrangement with the new employer about sick leave and long
service leave entitlement and on this basis, it was fair in all of the circumstances to terminate the employees in the manner which it did
- Commission reviewed principles, MCE Act and formed the view that when the Respondent's employees were terminated on 30 June
2002 as a result of the Respondent's loss of the Centre contract this was not a termination due to the ordinary and customary turnover
of labour, that the employees were made redundant - Commission found that the requirements of the MCE Act was not complied with
and the evidence was clear that discussions about the effect of the redundancy on each employee did not take place and alternatives to
termination were not canvassed with the employees once the decision was made to make them redundant - Further, Commission found
in all of the circumstances that each employee was terminated unfairly and directed the parties to confer and within seven days of the
date of the Decision to lodge a schedule of amounts owing to each employee in light of its Reasons for Decision - Compensation
awarded - Upheld and Order Issued - Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch -v-
Arrix Integrated - APPL 1468 of 2002;CR 129 of 2002 - HARRISON C - 10/10/03 - Other Business Services ........................................ 3801

2Appeal against Decision of Commission (83WAIG3161) re unfair dismissal seeking compensation - Appellant argued that the learned
Commissioner erred in law when he failed to properly consider the Respondent's breach of Section 41 of the Minimum Conditions of
Employment Act and erred in his finding that the Appellant, had he been offered the continuing work by the Respondent would have
refused to take the work - Respondent opposed the appeal - Full Bench found that there was an unfair dismissal and that there was no
reinstatement and that the Commissioner made no error in finding that there was no evidence to support a finding of injury and there
was no loss attributable and the Appellant could not be awarded any remedy pursuant to s.23A - Appeal dismissed - Mr BJ Hooker -v-
The Owners of Strata Plan 5679 Kashmir - FBA 28 of 2003 - Full Bench - SHARKEY P/COLEMAN CC/GREGOR C - 25/11/03 -
Business Services  ..................................................................................................................................................................................... 3948

Application re unfair dismissal and contractual entitlements - Applicant argued that she was unfairly dismissed without cause and without
notice and she did not have an opportunity to dispute her letter of termination - Further, the Applicant sought reinstatement but in the
alternative 13 weeks pay based on the State adult minimum wage for the period she was out of work, superannuation and commissions
as denied contractual benefits - Respondent argued that the Commission did not have jurisdiction as she was not an employee for the
purposes of the application - Further, the Respondent argued that he had reached a situation where he could not work with the
Applicant - Commission reviewed authorities and found on evidence that the Applicant was dismissed summarily without any good
reason and the dismissal was harsh and unfair and awarded compensation - Further, the Commission found that the Applicant had
made out part of her claim and was owed outstanding contractual entitlements, inclusive of superannuation - Granted - Ms SM Brookes
-v- Newkey Pty Ltd - APPL 196 of 2003 - WOOD C - 14/11/03 - Property Services   .............................................................................. 4072

Application re unfair dismissal - Applicant argued that he was unfairly dismissed without notice as the Respondent could no longer afford
to retain his services - Respondent argued that the Applicant resigned from his position - Commission found on evidence that the
Applicant's employment came to an end at the Respondent's initiative and at no time prior to the termination was any notice given to
the Applicant as to performance, conduct or the possibility of a redundancy - Further, the Commission found on evidence that the
sudden dismissal of the Applicant without notice was unfair and awarded compensation - Granted - Mr M Brookland -v- Aqua View
Holdings Pty Ltd (ACN 076 156 879) - APPL 60 of 2003 - KENNER C - 18/11/03 - Air & Space Transport........................................... 4076

Application re unfair dismissal - Applicant argued that she was unfairly dismissed without notice and made redundant - Further, the
Applicant was not seeking reinstatement but compensation for the period of time she was unemployed - Respondent argued that the
Applicant was terminated due to a genuine redundancy situation - Commission reviewed the authorities and concluded that the
Respondent did not discuss the Applicant's termination with her or of the necessity to terminate her due to a redundancy as per the
procedures and processes under the Minimum Conditions of Employment Act 1993 - Further, the Commission found on evidence that
the sudden dismissal of the Applicant without notice was unfair and awarded compensation - Granted - Ms S Oliver -v- Roxstead
Holdings T/A Roxon Enterprises - APPL 229 of 2003 - HARRISON C - 18/11/03 - Other Business Services ......................................... 4111

Application re unfair dismissal and contractual entitlements - Applicant argued that he was unfairly dismissed and denied certain
contractual benefits by the Respondent - Applicant also argued that he was unfairly selected for redundancy as there were a number of
people performing broadly similar jobs and he was the longest serving - Further, the Applicant argued that the redundancy was not
discussed with him prior to its implementation, nor was the redundancy decision based on any reasonable or objective criteria -
Respondent denied the claim and argued that the Applicant was not unfairly dismissed and said the reasons for the redundancy and the
conditions to apply were discussed with him prior to the redundancy taking effect and confirmed in writing - Commission having
considered the evidence concluded that whilst the Respondent in making the Applicant redundant in the manner in which it was
effected set out to treat the Applicant fairly but approached the matter with the wrong frame of reference - Commission also concluded
that the overall effect of the Respondent's approach was to ultimately deprive the Applicant of an opportunity of retaining his
employment, had there been a proper evaluation of skills, experience and attributes of all of the sales team members - Further, the
Commission concluded that the Respondent did not comply with its obligations pursuant to s41 of the Minimum Conditions of
Employment Act and on all of the evidence found that the Applicant was unfairly dismissed and awarded compensation - Granted - Mr
G Webb -v- TL Engineering (Aust) Pty Ltd - APPL 929,1302 of 2003 - KENNER C - 03/12/03 - Motor Vehicle Rtlg & Services ......... 4125

Conference referred re termination of employment - Applicant Union argued and denied that its member was summarily dismissed on the
grounds of serious misconduct and had abused the safety tagging system rather there had never been an issue with respect to his
tagging of equipment or conduct - Further, Applicant Union argued that the eligibility for membership rule enabled the Applicant to
represent the interests of any employee engaged in the industry of metalliferous mining and the mining of minerals - Respondent
opposed the claim and argued that he had abused the safety tagging system and attempted to sabotage the mining operations by tagging
critical machinery with pre-existing minor defects that he was responsible for fixing but had refused to fix - Further, Respondent
argued that the Applicant Union lacked the constitutional capacity under its registered rules to enrol the member and he was not
covered by the Union's eligibility for membership rule - Commission rejected the Respondent's claim regarding Applicant Union's
jurisdiction and the application lodged in the Commission - Commission found that Respondent could not justify a summary dismissal
for misconduct and furthermore, no one had conducted any form of investigation - Commission found that the member was dismissed
unfairly and reinstatement was inappropriate and awarded compensation - Declaration and Order issued - The Australian Workers'
Union, West Australian Branch, Industrial Union of Workers -v- Freeman Earthmoving Pty Ltd - CR 131 of 2002 - KENNER C -
28/11/03 - Services to Mining  ................................................................................................................................................................... 4137

Conference referred re unfair dismissal - Applicant Union argued that its member was initially terminated due to a lack of work but after
enquiries regarding the redundancy it became apparent that the Applicant was summarily dismissed because of misconduct - Further,
the Applicant Union argued that the dismissal was unfair and seeks compensation for 13 weeks pay - Respondent argued that the
Applicant had stolen from the Respondent company for his own use at home - Further, the Respondent argued that there were concerns
raised as to the volume of goods purchased against the amount of work going through the workshop - Commission reviewed the
authorities and found on evidence that the Respondent wrongly exercised its powers to summarily dismiss, the dismissal was unfair
and awarded compensation - Order issued - AUTO, FOOD, METAL, ENGIN UNION -v- Nix Sheet Metal Engineering - CR 253 of
2002 - COLEMAN CC - 03/10/03 - Metal Product Manufacturing  .......................................................................................................... 4143
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Conference referred re unfair dismissal seeking compensation - Applicant Union argued inter alia, that the four employees named in the
schedule were unlawfully and thus unfairly treated because they were not paid redundancy entitlements at termination and that each
employee were made redundant and not terminated due to the ordinary and customary turnover of business - Respondent argued that
all employees were offered suitable alternative employment and all employees the subject of this application except one, chose not to
take up these offers of their own volition - Commission reviewed authorities, award and found that the Respondent did not comply
with the requirements of clause 46 of the award, that in all circumstances, the employees were terminated unfairly and were not
afforded a fair go all round and awarded compensation - Upheld in Part and Order Issued - Australian Liquor, Hospitality and
Miscellaneous Workers Union, Western Australian Branch -v- Eurest Catering - CR 248 of 2002 - HARRISON C - 10/11/03 - Other
Services  .................................................................................................................................................................................................... 4157

Conference referred re unfair dismissal seeking compensation - Applicant Union argued that its member was summarily terminated, no
reason was given for her termination, that her contract of employment did not cease due to the effluxion of time as she did not have a
fixed term contract - Further, it was clear that when her position was advertised, that Respondent had unilaterally decided that it no
longer wished to be bound by the existing contractual arrangement that it had with the member, therefore the Respondent terminated its
member - Respondent maintained that the member was not terminated, that the contract of employment ended due to the effluxion of
time and there was no unfairness in the way in which it decided to advertise the position as the member had no intention of continuing
her position with the Respondent because she was already seeking alternative employment - Commission reviewed authorities and
found that the member was not employed on a fixed term contract, that the employment contract was subject to renegotiation on a
regular basis and that Commission had jurisdiction to deal with the application - Further, Commission found that in all circumstances,
the member was not given a fair go all round and was therefore unfairly dismissed and awarded compensation - Upheld and Order
Issued - Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch -v- Hillarys Primary School
Parents and Citizens Association INC - CR 17 of 2003 - HARRISON C - 20/10/03 - .............................................................................. 4164

Application for extension of time to file application re unfair dismissal - Applicant argued that she was dismissed without any proper
grounds and that she had been dealt with harshly, unjustly and unethically - Further, the Applicant argued that she was aware of the 28
day time limit imposed by the terms of the Industrial Relations Act 1979 but she was in two minds in relation to whether she ought file
the application because of a concern about the potential effect on her new employment - Respondent opposed the application -
Commission reviewed the authorities and found the delay is self-evidently a very short delay and accepts that the Applicant had
genuine reservations as to whether she would commence the proceedings in relation to her new employment - Further, the Commission
was persuaded on all of the evidence that there is at least an arguable case, and therefore, that is a positive factor in support of the
extension of time application - Application for an extension of time granted. - Ms MJ Thomson -v- Longden Burke & Co - APPL 2009
of 2002 - KENNER C - 15/04/03 - Other Personal Services  .................................................................................................................... 4178

CONFERENCE
Conference referred re suspension of a union member for allegedly leaving his workplace without authorisation - Applicant Union sought

an order that a penalty imposed upon its member be quashed - Applicant Union argued the employee had permission from the
respondent to attend a meeting and in accordance with the terms of the now cancelled Industrial Relations Agreement (1997) the
employee was entitled to attend the meeting and no penalty should have been imposed - Applicant Union also argued that if it was held
that the employee did not obtain permission to attend the meeting, in accordance with Cl 5(3) of the Agreement, the only detriment the
employee should have suffered was loss of pay for the period of the meeting - Respondent opposed the applicant's claim and argued
that the employee did not seek permission to attend the meeting, that Cl 5(3) of the agreement, on its proper construction, did not limit
the penalty to only loss of pay and the penalty was justifiable in the circumstances and should stand - Commission found on all the
evidence that the employee did leave his workplace without permission, that the Agreement obliged the respondent to grant "work
release" where the requirement was in accordance with the agreement, as was the case in this issue and that a penalty of a three day
suspension was not appropriate and was harsh and should not stand - Upheld in Part - AUTO, FOOD, METAL, ENGIN UNION -v-
BHP Billiton Iron Ore Pty Ltd - CR 62 of 2002 - KENNER C - 09/12/02 - Metal Ore Mining ................................................................. 1841

Conference referred re unfair dismissal - Applicant Union accepted that Applicant committed significant breaches of the railroad rules,
regulations and procedures, however, they submitted that the dismissal was harsh, oppressive and unfair because of inconsistent
treatment by the Respondent, compared to penalties imposed upon the train controller who the Applicant said condoned his conduct
and other drivers had done the same in similar circumstances and had not been dismissed or had been dismissed and offered short term
employment with the Respondent - Respondent argued that Applicant knowingly committed a serious breach of railroad rules and
regulations, putting in jeopardy potentially, human life and the Respondent's property - Further, during the course of the investigations
into the incident, Applicant demonstrated a lack of candour, a factor also upon which it relied in making its decision to terminate his
employment - Commission found the Applicant was a senior and experienced locomotive driver and a safety representative who had an
obligation in regard to safety matters in the workplace, that he was aware of the relevant safety requirements imposed upon train
drivers as prescribed by the Rule Book and the General Appendix and Applicant was primarily responsible for the safe conduct of his
train on the railroad in accordance with established practices and procedures - Further, Commission concluded that the primary
responsibility for decision making in terms of the actual physical management of the train must reside with the driver and there was no
direct and probative evidence that practices other than those in the Rule Book and the General Appendix were brought to the attention
of and condoned by the Respondent's railroad senior management - Dismissed - The Construction, Forestry, Mining and Energy Union
of Workers -v- BHP Billiton Iron Ore - CR 195 of 2002 - KENNER C - 17/06/03 - Rail Transport.......................................................... 1845

Conference referred re return to work and sick leave entitlements - Applicant Union argued that the Respondent had treated its member
unfairly by bringing the contract of employment to an end, whether by refusing to employ him, by claiming its frustration or by
dismissing him - Applicant Union sought orders and declaration that the Respondent had refused to employ Applicant, that the fixed
term contract of employment for 1/3/03 to 31/5/03 had not been frustrated, the Applicant repay the annual leave entitlement paid and
the Respondent reinstate the annual leave entitlement and the Respondent pay the Applicant for the hours each day which his medical
practitioner certified as being fit for light duties - Respondent rejected the Applicant's claims, denied that Applicant was entitled to the
relief claimed or to any relief at all and argued that its actions were not unfair due to contractual situation - Commission declared that
the Respondent had unfairly treated Applicant by bringing the contract between them to an end and directed that the parties confer with
a view to identifying, whether the obligation to pay the Applicant for the hours for which he was fit for light duties but was awaiting a
medical clearance fall to workers' compensation or to the Respondent and should the obligation not fall within workers' compensation,
then the parties are to confer as to the hours each day for which the Applicant's medical practitioner had certified him as being fit for
light duties but for which he had not been paid and report back to the Commission within 14 days - Granted in Part - Civil Service
Association of Western Australia Incorporated -v- Director General, Department of Culture and the Arts - PSACR 20 of 2003 -
SCOTT C - 21/07/03 - Libraries Museums and the Arts ............................................................................................................................ 2796

Conference referred re alleged termination - Applicant Union argued the terminations of the applicants was not in accordance with the
seniority arrangements in the Agreement AG 88 of 2000 and the understanding of the applicants was that they were offered long term
employment by Mr Spindler - Respondent Union argued that it was made very clear to the applicants that the offer was for short term
work with mention of the potentiality of further work in the future - Commission found there was a genuine misunderstanding between
the applicants and the respondent and on that basis there was not a breach of the Agreement by the employer - Declaration Issued -
Master Builders' Association of Western Australia (Union of Employers) -v- The Construction, Forestry, Mining and Energy Union of
Workers - CR 71 of 2003 - GREGOR C - 04/07/03 - General Construction .............................................................................................. 2901
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Conference referred re termination of employment - Applicant Union argued that its member's dismissal was contrary to the provisions of
the Furniture Trades Industry Award No. A6 of 1984 and disputed the bona fides of the Respondent in the termination, claiming some
of the members involved had been promised permanent positions - Respondent argued that sales had tapered off very quickly and the
Respondent had to make a decision to make casual employees redundant - Respondent further argued that there had been fair treatment
with every employees judged by performance and skill requirements, that union member's behaviour and conduct towards not only the
Respondent but some of its employees had been abusive and interfered with them in their private time, and in addition union member
tried to undermine the authority of management with allegations which were not factual - Commission found on evidence that it was
open to conclude that because union member knew that he would not be employed over the Christmas break he had a sufficient
knowledge of the rules and guidelines which had been published to all staff on 24/10/2002 by Respondent - Further, Commission
found that the Respondent was entitled to bring the casual engagement to an end at any time by giving the appropriate notice, that the
processed by which union member was informed about his selection could not be called into question because it was a fair process -
Commission concluded that Respondent had not acted unfairly on the tests set out in Undercliffe Nursing Home v Federated
Miscellaneous Workers Union (1985) 65 WAIG 385 and there was no warrant for the Commission to interfere with the decision -
Dismissed - The Forest Products, Furnishing and Allied Industries Industrial Union of Workers, W.A. Branch -v- Jensen Jarrah Pty Ltd
- CR 47 of 2003 - GREGOR C - 28/07/03.................................................................................................................................................. 2904

Conference referred re termination of employment - Applicant Union argued the respondent terminated the applicant even though he had
been employed for a period of eighteen months on either rolling fixed term or casual contracts, the action of the respondent to
terminate the applicant in those circumstances was unfair and the way the respondent used casual and fixed term employment contracts
was an abuse of the agreement between the respondent and the Union - Respondent argued the applicant was coming to the end of a
twelve month period of employment and permanency was not an option because he was not suitable due to his conduct and although
he had a lot of ability he had not applied himself, he made a lot of errors and took breaks without permission - Respondent also argued
the applicant had been spoken to about his conduct and the respondent's concerns - Commission found the applicant was on a casual
contract of employment and in accordance with the contract the applicant's employment could be brought to an end at any time, the
respondent had the right without notice or compensation to end the employment relationship due to the misconduct of the applicant -
Dismissed - The Forest Products, Furnishing and Allied Industries Industrial Union of Workers, W.A. Branch -v- Wesfi Manufacturing
Pty Ltd - CR 22 of 2003 - GREGOR C - 01/08/03 - Wood and Paper Product Mfg ................................................................................... 2909

Conference referred re unfair dismissal - Applicant Union claimed that dismissal of its member was harsh, oppressive and unfair and gave
reasons thereof - Applicant Union further argued that its member had been denied as a benefit under his contract of employment salary
continuance whilst his unfair dismissal claim was being dealt with and determined by the Commission and sought an order for
reinstatement without loss of entitlements or benefits - Respondent denied the claim and opposed the order sought, and raised a
preliminary issue regarding time prescribed by the Industrial Agreement 1989, to file application after a dismissal occurred, by which
the parties were bound - Commission reviewed Agreement, authorities and found inter alia, that the notice of application was not filed
within five days as prescribed by the Agreement, therefore the contractual benefits claim was incompetent and should be dismissed -
Further, Commission concluded that the Applicant's dismissal was harsh, oppressive and unfair because it was effected contrary to the
Respondent's Policy, that reinstatement was impracticable and directed the parties to confer as to the quantum of compensation - As
the parties were unable to reach agreement on the quantum of compensation, Commission considered relevant principles and ordered
that Respondent pay the Applicant the sum of $22,783 less any amount payable to the Commissioner of Taxation pursuant to the
Income Tax Assessment Act 1936 - Granted in Part - Directions, Declaration and Orders Issued - Transport Workers' Union of
Australia, Industrial Union of Workers, Western Australian Branch -v- BHP Iron Ore Ltd - CR 328 of 2000 - KENNER C - 20/02/02 -
Metal Ore Mining....................................................................................................................................................................................... 2934

Conference referred re secondary employment - Applicant Union sought orders that the Respondent's decision to refuse to approve
employee's application for secondary employment was unfair and/or unreasonable, that the Respondent provide authorisation to
employee to carry out his secondary employment and that in the event that there was a conflict of interest arising, employee be
provided with a reasonable opportunity to respond prior to any decision being made about the continuance of his secondary
employment - Respondent opposed the application and maintained that there was a potential conflict of interest, that the Respondent
had policies regarding prison officers associating with ex-prisoners and the Respondent objected to employee operating his business
using prison officers to perform the escort and deportation function - Commission found that there was a direct conflict with the
employee’s secondary employment and the performance of his duties as a prison officer, that the Union could not despite its best
effort, made out its case that the orders should issue because it could not show that the Chief Executive Officers' decision to refuse to
approve employee's application was unfair or unreasonable - Further, Commission found that there was sufficient evidence before the
CEO to justify the opinion held, he formed an opinion that was open to him to make and there was no basis for the Commission to
interfere in the exercise of the CEO's direction - Dismissed - Western Australian Prison Officers' Union of Workers -v- The
Honourable Attorney General, Minister for Justice - CR 143 of 2003 - BEECH SC - 12/08/03 - Other Services....................................... 2936

Conference re interim orders sought for intervention and Joinder of Application 102/2003 - Intervener sought to intervene in his own right
in relation to the matter as he was the subject of the application and also sought to have a joinder of application re proceedings
commenced under s.29(1)(b)(ii) of the Act - Intervener argued he was likely to be affected by the Commission's decision and that there
was sufficient interest to intervene and that he would receive natural justice - Applicant objected to the intervention and joinder and
argued that it was well equipped and committed to advocating the case fully and professionally - Respondent also opposed the
intervention and the joinder of the intervener and argued that the intervention was vexatious - Further, it would have the effect of two
agents prosecuting the same matter and this would complicate matters - Public Service Arbitrator found that it was not desirable or in
the public interest to have two representatives acting on the intervener's behalf which would be unfair to Respondent and therefore
refused to grant the intervention - Further, Public Service Arbitrator found that it would be inappropriate to join the applications as it
would be unfair to the Respondent and not in the public interest and therefore declined the joinder application - Both applications
dismissed - Civil Service Association of Western Australia Incorporated -v- Director General, Department of Justice (Formerly known
as Ministry Of Justice) - PSAC 51 of 2002 - Public Service Arbitrator - HARRISON C - 04/09/03 - Government Administration .......... 3115

Conference re termination of an employee on the basis that she had refused to work the on-call roster - Applicant Union argued that the
employee had informed the Respondent that she was unable to work on a standby/on-call roster basis due to family commitment and
sought an interim order that the employee's employment continue until such time as the Commission had arbitrated and determined the
dispute - Commission found on the submissions to date, prima-facie the termination of the employee's services for reasons expressed
by the Respondent, would be unfair and issued an order to ensure the continued employment of the employee, subject to the provision
by her to the Respondent of a medical certificate signed by a medical practitioner certifying that she was fit for work whilst the matter
was resolved before the Commission by conciliation or arbitration - Interim Order Issued - Australian Liquor, Hospitality and
Miscellaneous Workers Union, Western Australian Branch -v- Christian Funeral Company - C 188 of 2003 - WOOD C - 13/08/03 -
Personal Services........................................................................................................................................................................................ 3196

Conference referred re unfair treatment procedures in wage anomalies - Applicant Union argued that its two members had been unfairly
treated by receiving lesser payments than other employees with equivalent annual reviews and sought that the Respondent be ordered
to recalculate and restore the payments to its members from when their annual review assessment was recorded as "exceeds
expectations" - Respondent denied any unfairness and argued the claim should be dismissed because there was no factual basis in the
Union's arguments to show that the employees were being treated unfairly - Commission found on evidence that the Union had failed
to show that the system was flawed, that the evidence of the members did not support the contentions finally argued by the Union and
in all the circumstances, the Union had not established that there had been unfair treatment of its members - Dismissed - COMM,
ELECTRIC, ELECT, ENERGY -v- Millennium Inorganic Chemicals - CR 46 of 2003 - GREGOR C - Basic Material Wholesaling ...... 3198
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Conference referred re access to hold discussions with members at the workplace - Applicant argued it had been denied access to
employees of the Respondents and sought an order that the Applicant, having given prior notification, was entitled to speak to all
employees who are members or are eligible to be members of the Applicant union, at times and places within schools, suitable to the
Applicant, including, but not limited to, the staffroom during meal breaks - Further, Applicant argued that if the Commission was to
issue an order in the terms sought it would not be inconsistent with s.49H(1) of the Act as the order sought did not confer additional
powers on authorised representatives, it merely sought to clarify and ensure the integrity of the current rights which the Applicant's
authorised representatives have under s.49H(1) of the Act - Respondent opposed the claim and argued that the Commission lacked
jurisdiction to issue the order sought as the order was inconsistent with s.49N(1) of the Act and that if an order was to issue, the venue
to hold discussions should be at the discretion of the employer - ALHMWU and the ISWA was granted leave to intervene and on
behalf of the ALHMWU, it was submitted inter alia, that it was appropriate for the Commission to deal with this issue as the venue for
holding meetings was an industrial matter - Commission reviewed I.R. Act and found that the Applicant had a right to hold discussions
with relevant employees after entering on school premises, and that right should not be fettered by an employer compelling that these
discussions be held at a venue which did not facilitate authorised representatives holding proper and meaningful discussions with
relevant employees - Further, Commission found that nominating a possible venue for union meetings to be held in a school was not
inconsistent with the powers of entry under Division 2G of the Act, that it would be appropriate in many instances for a union meeting
to be held in a school staffroom, and accordingly the Applicant's authorised representatives should not be denied access to this venue -
Order Issued - INDEPENDENT SCHOOLS SAL OFFIC -v- The Most Reverend B Hickey, Archbishop of Perth & Others - CR 167 of
2003 - HARRISON C - 28/08/03 - Education............................................................................................................................................ 3200

Conference referred re entitlement to payment of a key allowance - Applicant Union argued that the Respondent erred when it ceased
paying installation assistants an allowance for carrying and using keys as provided for in Clause 15(7) of the Cultural Centre Award
1987 because the payment was an express term of the contract of employment as agreed in correspondence between the parties in 1997
- Applicant Union sought a declaration that on the basis of equity, good conscience and substantial merit that the Respondent reinstate
the payment of the key allowance to all installation assistants who were previously paid the allowance - Respondent opposed the
declaration sought and rejected the Applicant's claim that installation assistants were entitled to have the key allowance reinstated -
Further, Respondent argued that the installation assistants were excluded from the receipt of this allowance, both when the Award first
came into operation and now because they only carry security keys as part of their employment exclusively for the purpose of access
rather than security - Commission reviewed authorities and found inter alia, that the contents of the correspondence between the parties
in 1997 constitutes an agreement to pay the key allowance under Clause 15(7)(b) of the Award and that in all of the circumstances
based on equity, good conscience and substantial merit it would be unfair of the Respondent not to reinstate the payment of the key
allowance, backdated to the date upon which it was withdrawn - Declaration Issued - Australian Liquor, Hospitality and Miscellaneous
Workers Union, Western Australian Branch -v- Art Gallery of Western Australia Department of Culture and the Arts - CR 213 of 2002
- HARRISON C - 12/08/03 - Libraries Museums and the Arts .................................................................................................................. 3204

Conference referred re unfair dismissal - Applicant Union argued that its member was unfairly dismissed by Respondent and sought a
declaration that the dismissal was harsh, unfair or oppressive within the meaning of the Industrial Relations Act and sought orders that
the Respondent continue to pay the employee's wages and reinstate the employee to her former position - Respondent opposed the
claim and orders sought - Commission found that it was unfair and harsh to dismiss the employee for refusing to agree to change her
contract of employment and work the one in three on-call roster and issued a declaration to that effect - Further, Commission found
that the employment relationship still existed and as she was still employed past the date upon which her dismissal was to take place
there was no dismissal - Declaration and order issued - Australian Liquor, Hospitality and Miscellaneous Workers Union, Western
Australian Branch -v- Christian Funeral Company - CR 188 of 2003 - WOOD C - 29/08/03 - Personal and Other Services .................... 3208

2Appeal against Decision of Commission (83WAIG3426) re terms and conditions of employment and wages owed to union member -
Appellant argued that the Commissioner erred in law in making the order pursuant to section 44 of the I.R. Act without making a
finding that the order was necessary or required or connected to enable conciliation or arbitration of the matter in question - Further,
Commissioner erred in law by making the order when the Commission was without power to make such an order and the order should
be quashed - Respondent Union opposed the appeal - Full Bench found that the Commission erred and acted beyond its power in
failing to place the whole of the dispute before itself for arbitration and acted without and or beyond the power conferred on it by
section 44 - Further, Full Bench found the orders made by the Commission were invalid, the Commissioner erred in law by failing to
provide the reasons for decision required by the statute as a mandatory duty and Full Bench agreed to uphold the appeal and quash the
decision at first instance - Upheld - Burswood Resort (Management) Ltd -v- Australian Liquor, Hospitality and Miscellaneous Workers
Union, Western Australian Branch - FBA 19 of 2003 - Full Bench - SHARKEY P/COLEMAN CC/WOOD C - 02/10/03 -
Accommodatn, Cafes&Restaurants............................................................................................................................................................ 3314

Conference re dispute regarding transfers - Applicant Union applied for interim orders preventing the respondent from closing the Bunbury
office and that the transfers of the applicants be stayed pending the finalisation of the matter - Respondent opposed the application and
argued the Arbitrator did not have jurisdiction to deal with the matter - Respondent also argued there was no possibility of employment
within the Department in Bunbury as the office had closed and the obligation on the employing authority was to deal with its
employees appropriately and the respondent had work for the employees elsewhere so they were not surplus to the requirements of
their department - Commission found matters referred to as being alleged breaches of s.94 of the PSM Act and of s.96D of the IR Act
were matters within the Arbitrator’s jurisdiction - Reasons for Decision and Interim Order Issued - Civil Service Association of
Western Australia Incorporated -v- Director General, Department of Indigenous Affairs - PSAC 34 of 2003 - Public Service Arbitrator
- SCOTT C - 17/09/03 - Government Administration................................................................................................................................ 3371

Conference re site allowance - Applicant Union sought orders that a site allowance be granted - Commission upon inspection of the
building sites found no reason why a site allowance would be granted on the basis that either site was exceptional in the disabilities
present, the respondents in these cases did not wish to be involved in agreements where site allowances are paid by consent and the
Commission's understanding of the rules to be applied, the Commission could not, with any integrity, determine site allowances -
Dismissed - The Construction, Forestry, Mining and Energy Union of Workers -v- Cona-struct Pty Ltd - C 149,150,151,154,157,158 of
2003 - GREGOR C - 08/09/03 - Construction Trade Services ................................................................................................................... 3412

Conference referred re unfair dismissal - Applicant Union argued the Respondent dismissed its member in circumstances that were harsh,
unfair or oppressive within the meaning of the I.R. Act and sought an order that the Respondent reinstates and compensates its member
(sic) for the loss she had incurred because of the Respondent's actions - Respondent opposed the claim and order sought and argued the
member was dismissed because of unsatisfactory performance, her inappropriate conduct during working hours and because of her
conduct whilst on the Respondent's premises, outside of normal working hours - Commission was satisfied that the member was not
guilty of gross misconduct sufficient to justify being terminated in a summary fashion and that in regard to the accusations about her
performance at work she was treated unfairly and harshly because she was not given sufficient opportunity to defend herself against
the specifics of the Respondent's view that her work performance was unsatisfactory - Commission further found that as the member
was warned twice by Respondent that her contract of employment was in jeopardy if further transgressions occurred and given the
negative impact of the member's out of hours behaviour and the resultant impact on the Respondent's employees and patrons, that it
would have been appropriate for the Respondent to terminate the member on notice - Commission awarded compensation for the
unfair termination - Upheld and Order Issued - Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian
Branch -v- Ravenswood River Resort - CR 34 of 2003 - HARRISON C - 15/09/03 - Accommodatn, Cafes&Restaurants ....................... 3418

Conference referred re unfair dismissal seeking compensation - Applicant Union argued the member was unfairly terminated in August
2002 when the respondent unilaterally and significantly reduced her hours of work and the respondent's conduct in fundamentally
changing the member's contract of employment amounted to a termination of her contract of employment in circumstances which were
harsh, unfair or oppressive - No appearance by the respondent - Commission gave leave to amend the name of the respondent -
Commission found the member was a permanent, part-time employee, the member's employment was effectively terminated when her
hours were unilaterally reduced by the respondent and in significantly reducing the member's hours, without agreement by the member,
the respondent repudiated its contract of employment with the member sufficient for it to amount to a termination and the termination
was not effected lawfully and in a procedurally fair manner - Granted and Compensation Awarded - Australian Liquor, Hospitality and
Miscellaneous Workers Union, Western Australian Branch -v- BBS Espresso - CR 202 of 2002 - HARRISON C - 08/09/03 - Food
Retailing .................................................................................................................................................................................................... 3427
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2Appeal against Decision of Commission (83WAIG3426) re terms and conditions of employment and wages owed to Mr Neal - Appellant
argued the Commissioner erred in law on various grounds in making the second order dated 18 September 2003 and sought that the
order be quashed - Full Bench reviewed authorities, Act and found inter alia, that the appeal lacked merit and was not of sufficient
importance in the public interest that the appeal should lie - Dismissed - Burswood Resort (Management) Ltd -v- Australian Liquor,
Hospitality and Miscellaneous Workers Union, Western Australian Branch - FBA 30 of 2003 - Full Bench - SHARKEY P/BEECH
SC/SCOTT C - 06/11/03 - Sport and Recreation   ..................................................................................................................................... 3556

Conference referred re over payment of annual leave - Applicant Union argued that the alleged over payment of annual leave was due to the
Respondent's failure to maintain annual leave records during member's secondment and that the Respondent has acted harshly and
unfair to recover the alleged overpayment - Further, Applicant sought Declarations and Orders that the Respondent had breached the
Public Sector Management Act 1994, failed to keep accurate records of leave entitlements and was responsible for the over payment of
annual leave - Respondent refuted the claims and opposed the orders and declarations sought and argued that the Respondent had a
statutory obligation to seek recovery of all overpayments - Public Service Arbitrator found that the fair outcome would be for the
Respondent to bear some of the responsibility and for the member to take into account that he had received the benefit of the leave -
PSA ordered that the member be credited with half the leave that the Respondent had deducted because it had failed to maintain proper
leave records - Granted in Part - Civil Service Association of Western Australia Incorporated -v- Director General, Department of
Justice - PSACR 35 of 2003 - Public Service Arbitrator - SCOTT C - 05/11/03 - Government Administration  ....................................... 3659

Conference referred re rejection of permanent employment status - Respondent sought leave for Counsel to appear as its representative and
argued inter alia, that a review of the Public Sector Standards requires that the rules of statutory interpretation be applied in relation to
the proper meaning of the Public Sector Standards and accordingly counsel should be allowed to appear in these proceedings - Further,
Applicant argued that any inconsistency between the Circular and the Public Sector Standards raises a question of law - Applicant
opposed counsel appearing in the matter on the basis that there was no serious issue of law to be argued and that the only issue in
dispute was in relation to whether employee satisfies the requirements contained in the definition of "open competition" as outlined in
the Circular - Commission reviewed authorities and was not persuaded that the Public Sector Standard on Recruitment, Selection and
Appointment was relevant to the conversion of a fixed term contract employee to permanent status as provided for in the Circular and
it was of the view that a question of law arose when determining whether or not the Applicant's interpretation of the definition of "open
competition" in the Circular was inconsistent with the Public Sector Standard on Recruitment, Selection and Appointment - Further,
that a decision about whether or not the employee satisfies the requirements of "open competition" as defined in the Circular involved
the application of the normal rules of interpretation which are principles well settled in this jurisdiction - Granted in Part - Civil Service
Association of Western Australia Incorporated -v- Governing Council of Central TAFE - PSACR 31 of 2003 - HARRISON C -
03/11/03 - Education ................................................................................................................................................................................. 3662

Conference re implementation of redundancies - Applicant argued the Respondent, on announcing plans to effect the redundancies, had
failed to consult with employees affected and their representatives, in order to properly discuss the issues - Respondent argued inter
alia, that it no longer required mechanical tradespersons to remain on shift as its requirements in this area were now more limited and
could be covered by other employees - Further, Respondent argued that it had considered all of the various alternatives advanced by
the Applicant, and pursued some of its own, in order to reduce the number of employees to be made compulsorily redundant and had
invited the Applicant to confer with it in relation to proposed selection criteria to identify employees to be terminated on the grounds of
redundancy - Commission reviewed authorities and found that the Respondent, as a measure to avert the need for compulsory
redundancies, should extend the offer of voluntary redundancy to maintenance tradespersons at Finucane Island, within the appropriate
categories, at Nelson Point and to do so, did not oblige the Respondent to accept any expressions of interest, as there may well be
employees at that operation, within the appropriate skills and competency category, who may wish to take up such an offer, whose
positions could be occupied by suitably qualified tradespersons identified as in excess of requirements at Finucane Island -
Furthermore, Commission directed the parties to confer in relation to the identification of appropriate selection criteria for employees
to be made redundant, whether they be those set out in the Respondent's letter of 6 December 2002 or otherwise - Recommendation
and Direction Issued and Application Discontinued by Leave - AUTO, FOOD, METAL, ENGIN UNION -v- BHP Iron Ore Pty Ltd -
APPLA 1152,1155 of 2002;C 5,56,120,210,225 of 2002;APPL 949 of 2003;C 39,90,191,192 of 2003 - KENNER C - 23/12/02 - -- ...... 3782

Conference re monies owed - Respondent raised the issue of jurisdiction and claimed that as the dispute between the parties constituted a
civil matter the Commission did not have jurisdiction to deal with the matter - Respondent maintained that the issue was not an
industrial matter as it was not a matter which affected or related to the employment relationship between the parties, that at the time of
the accident, the employee was not undertaking work related to his normal duties and that the accident was purely as a result of
employee's negligence and relied on employee being charged for driving without due care and losing three demerit points subsequent
to this accident in support of this claim - Applicant Union maintained that the definition of industrial matter covers any matter affecting
or relating or pertaining to the work, privileges, rights or duties of employers or employees, that he Respondent had an expectation that
the employee would drive home with the Respondent's goods to be delivered the following morning and the Respondent allocated the
employee a vehicle for this purpose and as the employee was undertaking duties in connection with his employment when the accident
happened, the Commission had jurisdiction to deal with this issue - Commission reviewed s.7 of the I.R. Act and found that the
employee was in the course of fulfilling his duties when he was involved in a motor vehicle accident, that the employee was allocated a
vehicle in order to undertake one of the duties expected of him by the Respondent and as he was driving from work to home loaded
with goods to be delivered the next morning when the accident happened, there was a sufficient connection with the act of the
employee driving home from work with the Respondent's goods for delivery the next day to constitute this dispute being an industrial
matter and thus Commission had jurisdiction to deal further with the application - Jurisdiction Found - The Shop, Distributive and
Allied Employees' Association of Western Australia -v- Bayswater Powder Coaters Pty Ltd - C 142 of 2003 - HARRISON C -
29/10/03 - Road Transport.......................................................................................................................................................................... 3786

Conference referred re contractual benefits - Respondent submitted that the Commission did not have the jurisdiction to deal with this
application for a number of reasons - Respondent argued that the effect of any order which this Commission issued would impair, alter,
destroy, detract or vary the provisions of the Argyle Catering Australian Workers' Union/Spotless Services Australia limited Award
2002, the Federal award - Further, Respondent argued that the Commission did not have the power to vary or set aside an award of the
AIRC as the only power to vary a Federal award was vested in the AIRC and if an order issued in the terms sought would effectively
vary the Federal award and that the Commission had no jurisdiction to settle disputes in relation to the employees as all disputes and
grievances must be dealt with by the AIRC as required - Applicant Union maintained that the Commission had jurisdiction to deal with
this issue and argued that the matter in the AIRC (C2002/176) was no longer before the AIRC as it was no longer being pursued -
Further, Applicant Union argued that this application sought the enforcement of contractual benefits relating to a number of the
Applicant's members, that the benefits sought were not entitlements due under the Federal Award and that there was no impediment to
deal with this matter under s.44 of the IR Act - Commission found that the AIRC did not have the power to deal with the enforcement
of an employee's entitlement then the field was not and could not be covered by the dispute settlement procedures detailed in the
Federal Award - Commission found that it had jurisdiction to deal with the application and the Respondent had not demonstrated that
the Commission did not have jurisdiction to deal with the application - Application to dismiss application for want of jurisdiction
dismissed jurisdiction dismissed - The Australian Workers' Union, West Australian Branch, Industrial Union of Workers -v- Spotless
Services Australia Limited - CR 242 of 2002 - HARRISON C - 14/10/03 - Services to Mining   ............................................................. 3788

Conference referred re alleged termination and declaration pursuant to Section 42H - Applicant Union argued that the Commission did have
jurisdiction to deal with the matters - Further, Applicant Union argued that the members were employees and served the Respondent in
its business as directed under its control - Respondent argued that the Commission had no jurisdiction to deal with either of the matters
because both members were not employees of the Respondent and the Respondent merely acted as an intermediary between them and
the particular builder they were sent to work for - Commission found that the members were not in the relationship with the
Respondent which could be described as a contract of service and that on balance they were in a relationship of contract for services -
Further, Commission found that neither were in a relationship with the Respondent of employee/employer and therefore it had no
jurisdiction to hear and determine the matters - Dismissed for want of jurisdiction - Construction, Forestry, Mining and Energy Union
of Workers -v- Personnel Contracting Pty Ltd T/A Tricord Personnel - APPL 1036 of 2003;CR 168 of 2003 - GREGOR C - 23/10/03 -
Construction Trade Services  ..................................................................................................................................................................... 3794
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Conference referred re unfair dismissal seeking compensation - Applicant Union argued that the employees named in the memorandum
were summarily terminated as they were given no formal notice by the Respondent that they were to be terminated, that the memo put
up on the staff noticeboard on or about mid June 2002 did not constitute a written notice of termination and as the requirements of the
MCE Act 1993 in relation to redundancy were not met, the Respondent's employees were treated in a procedurally unfair manner -
Respondent denied that it harshly, oppressively and unfairly dismissed the employees and relied on the contents of Exhibits A1 and
R1, and discussions undertaken with employees prior to 30 June 2002 as a confirmation that the employees were notified that their
contracts of employment were to be terminated - Further, Respondent argued that as the employees did not suffer any loss of pay
between being terminated by the Respondent and taking on a new position with the Quirks then no compensation was due to each
employee, there was no legal requirement on the employer to come to an arrangement with the new employer about sick leave and long
service leave entitlement and on this basis, it was fair in all of the circumstances to terminate the employees in the manner which it did
- Commission reviewed principles, MCE Act and formed the view that when the Respondent's employees were terminated on 30 June
2002 as a result of the Respondent's loss of the Centre contract this was not a termination due to the ordinary and customary turnover
of labour, that the employees were made redundant - Commission found that the requirements of the MCE Act was not complied with
and the evidence was clear that discussions about the effect of the redundancy on each employee did not take place and alternatives to
termination were not canvassed with the employees once the decision was made to make them redundant - Further, Commission found
in all of the circumstances that each employee was terminated unfairly and directed the parties to confer and within seven days of the
date of the Decision to lodge a schedule of amounts owing to each employee in light of its Reasons for Decision - Compensation
awarded - Upheld and Order Issued - Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch -v-
Arrix Integrated - APPL 1468 of 2002;CR 129 of 2002 - HARRISON C - 10/10/03 - Other Business Services ....................................... 3801

Conference referred re termination of employment - Applicant Union argued and denied that its member was summarily dismissed on the
grounds of serious misconduct and had abused the safety tagging system rather there had never been an issue with respect to his
tagging of equipment or conduct - Further, Applicant Union argued that the eligibility for membership rule enabled the Applicant to
represent the interests of any employee engaged in the industry of metalliferous mining and the mining of minerals - Respondent
opposed the claim and argued that he had abused the safety tagging system and attempted to sabotage the mining operations by tagging
critical machinery with pre-existing minor defects that he was responsible for fixing but had refused to fix - Further, Respondent
argued that the Applicant Union lacked the constitutional capacity under its registered rules to enrol the member and he was not
covered by the Union's eligibility for membership rule - Commission rejected the Respondent's claim regarding Applicant Union's
jurisdiction and the application lodged in the Commission - Commission found that Respondent could not justify a summary dismissal
for misconduct and furthermore, no one had conducted any form of investigation - Commission found that the member was dismissed
unfairly and reinstatement was inappropriate and awarded compensation - Declaration and Order issued - The Australian Workers'
Union, West Australian Branch, Industrial Union of Workers -v- Freeman Earthmoving Pty Ltd - CR 131 of 2002 - KENNER C -
28/11/03 - Services to Mining  .................................................................................................................................................................. 4137

Conference referred re order returning employee to work as croupier or re-deployment to another position and compensation for time not
paid - Applicant Union argued on various issues regarding the unfair treatment of the employee, that the employee's terms and
conditions of employment should be determined by the Burswood International Resort Casino Employees Award 2002 and that
compensation for loss of wages should be paid to the employee for when he was fit to work but was not offered work by the
Respondent - Applicant Union also sought to amend the orders sought which the Respondent objected strongly and the Commission
allowed the amendment so as not to deny the employee the opportunity to have his claims examined on their merits because of an error
by the union - Commission reviewed authorities and found on evidence that the claim for compensation should be dismissed as the
Respondent was acting according to the accepted belief at the time, that the employee could not work as a croupier and that the order
sought for re-deployment must be refused as the position to which the Union sought to re-deploy the employee did not exist because it
lapsed when the offer of 23/6/2003 was refused - Further, Commission concluded that an unfairness had occurred, the Respondent was
required to return the employee to the position and duties of a croupier and that his return be the subject of review during a period of
time to be agreed - Granted In Part - Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch -v-
Burswood Resort (Management) Ltd - CR 101 of 2003 - BEECH SC - 03/12/03 - Sport and Recreation.................................................. 4150

Conference referred re unfair dismissal seeking compensation - Applicant Union argued inter alia, that the four employees named in the
schedule were unlawfully and thus unfairly treated because they were not paid redundancy entitlements at termination and that each
employee were made redundant and not terminated due to the ordinary and customary turnover of business - Respondent argued that
all employees were offered suitable alternative employment and all employees the subject of this application except one, chose not to
take up these offers of their own volition - Commission reviewed authorities, award and found that the Respondent did not comply
with the requirements of clause 46 of the award, that in all circumstances, the employees were terminated unfairly and were not
afforded a fair go all round and awarded compensation - Upheld in Part and Order Issued - Australian Liquor, Hospitality and
Miscellaneous Workers Union, Western Australian Branch -v- Eurest Catering - CR 248 of 2002 - HARRISON C - 10/11/03 - Other
Services   ................................................................................................................................................................................................... 4157

Conference referred re unfair dismissal seeking compensation - Applicant Union argued that its member was summarily terminated, no
reason was given for her termination, that her contract of employment did not cease due to the effluxion of time as she did not have a
fixed term contract - Further, it was clear that when her position was advertised, that Respondent had unilaterally decided that it no
longer wished to be bound by the existing contractual arrangement that it had with the member, therefore the Respondent terminated its
member - Respondent maintained that the member was not terminated, that the contract of employment ended due to the effluxion of
time and there was no unfairness in the way in which it decided to advertise the position as the member had no intention of continuing
her position with the Respondent because she was already seeking alternative employment - Commission reviewed authorities and
found that the member was not employed on a fixed term contract, that the employment contract was subject to renegotiation on a
regular basis and that Commission had jurisdiction to deal with the application - Further, Commission found that in all circumstances,
the member was not given a fair go all round and was therefore unfairly dismissed and awarded compensation - Upheld and Order
Issued - Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch -v- Hillarys Primary School
Parents and Citizens Association INC - CR 17 of 2003 - HARRISON C - 20/10/03 - .............................................................................. 4164

Conference referred re dispute following proposed introduction of drug and alcohol testing - Applicant sought three matters under dispute
with the Respondent Union to be dealt with being the company's right to conduct urine testing (as opposed to saliva testing which the
respondent sought), require employees to declare and provide an appropriate doctor's certificate in respect of any medication which
could leave to a positive test and that employees bear the cost of attending a required health assessment if choosing their own doctor -
Applicant argued saliva testing was unreliable and might indicate a positive result when the employee concerned has not taken any
form of drug - Respondent argued members preferred saliva testing, employees should not be required to provide over the counter
medication and that the introduction of the fitness for duty policy was in breach of the "No Extra Claims" clause in each of the
agreements with pioneer - Commission found the proposal to conduct urine testing as part of the fitness for duty policy as reasonable,
however could be revisited in the future and the Applicant pay employees reasonable medical costs of obtaining a certificate from their
own doctor Order issued - Pioneer Construction Materials Pty Ltd -v- Transport Workers' Union of Australia, Industrial Union of
Workers, Western Australian Branch - CR 164 of 2003 - BEECH SC - 17/11/03 - Road Transport   ....................................................... 4169
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Application to vary clause 31 - Child Allowance of the Hospital Salaried Officers' Award 1968 No. 39 of 1968 - Applicant Union sought
the quantum of the allowance increased by applying Consumer Price Index increases from September 1961 to March 2002 as the
allowance had not been increased since its inception - Applicant Union argued that this application met the requirements of Principle 5
of the Statement of Principles and was allowable pursuant to clause 6 - No Extra Claim/Right Reserved, subclause (2) of the Hospital
Salaried Officers Metropolitan Health Services Enterprise Agreement 2001 - Respondent argued that the claim did not satisfy the
requirement of Principle 5 - Adjustment of Allowances and Service Increments because this was not an allowance which constituted
reimbursement of expenses incurred - Further, Respondent argued that the Child Allowance had not been increased since it was
introduced in the public Works Department in 1960 and the fact that this award maintained the allowance appeared to have been
explainable only on the basis that it was an oversight and was not deleted in 1968 to mirror the public service provisions - Commission
was unable to find, based on the evidence before it, any reference in awards, agreements or administrative arrangements of the
payment of a Child Allowance earlier that January 1960 and concluded that it was never intended that the Child Allowance would be
more than an inducement to married men to take their families with them in the north of the State for the purpose of developing that
isolated area of the State in the early 1960s - Commission concluded inter alia, that it was not appropriate to increase the allowance and
the allowance did not meet the requirements of the Statement of Principles for increasing allowances which are either a reimbursement
of expenses or relate to work or conditions which have not changed - Dismissed - Hospital Salaried Officers Association of Western
Australia (Union of Workers) -v- Hon Min for Health & Others - P 48 of 2002 - Public Service Arbitrator - SCOTT C - 30/10/03 -
Health Services .......................................................................................................................................................................................... 3643

CONTRACT OF SERVICE
Application re unfair dismissal and contractual entitlements - Applicant argued her dismissal was harsh, oppressive or unfair because she

had received no indication of concerns from the employer, that her rate of pay for the overnight component of her weekend work was
changed and she never consented to the change - Applicant also argued that she had been denied certain contractual benefits which
ultimately were particularised in the sum of $1,400.00 - Respondent argued there were a number of difficulties experienced with the
Applicant in regard to her work performance over the three month probationary period and these issues were raised with her, that she
was critical of the Respondent's programs and the Respondent considered there was a conflict of interest between Applicant's duties as
an employee when she became an advocate for the family she was caring for - Commission found the Applicant's primary obligation as
an employee was to the Respondent, the Respondent did raise issues with the Applicant throughout the three month probationary
period, that Applicant's behaviour amounted to insubordination possibly warranting summary dismissal for misconduct at common law
and that Applicant acting as an advocate for the family involved a conflict of interest between her duties as an employee to the
Respondent, and her duty to the family - Commission concluded that on all the evidence before it, it was not persuaded that any such
dismissal was harsh, oppressive or unfair, that Applicant had not established her claim in this regard and the Applicant had suffered no
financial detriment - Dismissed - Mrs AE Frank -v- Options For Peoples Accommadation and Lifestyles Inc. - APPL 1528 of 2002 -
KENNER C - 12/06/03 - Community Services........................................................................................................................................... 1796

Application for extension of time to file application re unfair dismissal and contractual entitlements - Applicant argued he was not aware he
could contest his termination and as English was not his first language he was unaware of his rights relating to lodging a claim -
Further, although he was unhappy about his termination he was unaware that he could do anything about it and on that basis he argued
it would be unfair not to accept his claim even though the claim was lodged 40 days after the due date for lodgement - Respondent
argued the delay of approximately two months in lodging this application was unacceptable and it was clear no steps were taken by the
Applicant to inform the Respondent he was unhappy with his termination until the application was lodged - Commission was not
convinced the Applicant had a strong case on the evidence currently before it and it did not accept it was appropriate for the Applicant
to rely on lack of awareness about remedies available to him to contest a claim of this nature - Commission found the Applicant did not
take appropriate steps to notify the Respondent prior to lodging the claim that he was unhappy with the termination or to seek options
to contest his termination and considered that it would be unfair in all the circumstances if the application was accepted - Further,
Commission found that even though there may be some substance to the Applicant's claim this was outweighed by the excessive delay
in the lodgement of the application, prejudice to the Respondent and the lack of notice to the Respondent that the Applicant was
unhappy with his termination - Dismissed - Mr M Radisic -v- Austal Ships Pty Ltd - APPL 495 of 2003 - HARRISON C - 07/07/03 -
Construction Trade Services....................................................................................................................................................................... 1818

Application re contractual entitlements - Respondent in receivership - Regrettably, Commission found circumstances were such that by
reason of the official management of the Respondent and in light of the uncontested evidence before it, it was simply not persuaded
that it would be in the public interest for this matter to proceed any further as it had considerable reservations as to the likelihood of
recovery of any sum, even if the Applicant was successful in his action and pursuant to s.27(1)(a) of the I.R. Act dismissed the
application - Dismissed - Mr H Steinberg -v- Houghton Motors Pty Ltd - APPL 1535 of 2001 - KENNER C - 28/05/03 - Motor
Vehicle Rtlg & Services ............................................................................................................................................................................. 1826

Application re unfair dismissal and contractual entitlements - Applicant argued that he raised an issue with the Respondent in regard to
inequality of income and at that meeting he was asked to resign from the Respondent's employment - Applicant also submitted he had
kept the Respondent informed of events in regard to the Land Valuer's Licensing Board, he had no reason to believe that his job was in
jeopardy, he did not agree to resign from his position when he met with the directors of the Respondent, he has been totally deceived
and tricked by his fellow directors and employer and had been sacked in humiliating circumstances - Respondent argued there were
valid grounds for termination of employment based upon gross negligence and/or inappropriate and unprofessional behaviour by the
Applicant destroying the relationship of good faith and confidence between the Applicant and the Respondent - Commission found the
Respondent had discharged its evidentiary onus of proving the misconduct of the Applicant to warrant summary dismissal and did not
agree with the submission that the dismissal was unfair due to lack of justification or forewarning - Dismissed - Mr BR Worthington -
v- Falkirk Nominees Pty Ltd T/A Ross Hughes and Company and Australian Property Consultants - APPL 1577 of 2001 - BEECH SC
- 02/07/03 - Property Services .................................................................................................................................................................... 1830

Application re contractual entitlements - Applicant claimed that she has been denied pro rata annual leave and payment in lieu of notice
arising from her contract of service - Applicant argued that because her period of service was less than 12 months at the time of the end
of the contract she was on a pro rata basis entitled to 5 day's accrued leave - Commission reviewed the contract and found that the
contract did not provide for entitlement to pro rata annual leave, that the contract was to give effect to the entitlement which would
accrue after 12 months, therefore Applicant's claim for 5 days accrued leave was not sustainable - Further, Commission found that the
Applicant was entitled to 4 weeks' notice but she only received 3 weeks and awarded her the balance of that notice - By consent
Applicant was also awarded 4 weeks' pay, being 4 weeks for the pay periods as described in Exhibit A2 - Order Issued - Ms H
Abdullah -v- Centro Financial Synergy Group Pty Ltd - APPL 17 of 2003 - GREGOR C - 30/07/03 – Finance........................................ 2808

Application re unfair dismissal and contractual entitlements - Applicant argued he had no other choice but to leave the respondent's
employment as he felt threatened because of verbal abuse, the respondent did not follow up with him to address the incident, the
respondent refused to pay his wages and if the company had called within twenty four hours of him departing he would have returned
to sort the problem out - Respondent argued they contacted the applicant the day after he left the premises and encouraged him to
return to work, the applicant was urged to follow the grievance procedure in relation to the incident and he was advised when he
returned to work the respondent would extend the probationary period for the time he had been absent from work - Commission found
it was the applicant's choice to resign his position with the respondent, his decision to do so brought the contract of employment to an
end, the applicant's resignation did not constitute a dismissal for the purposes of the I.R. Act, therefore his claim should be dismissed
for want of jurisdiction - Commission further found it was a term of the contract of employment that one week's notice be given by
either party and the applicant did not give notice when he terminated his employment, therefore his claim for contractual entitlements
should also be dismissed - Dismissed and Order issued re amendment to respondent's name - Mr G Berney -v- K.D.B. Engineering Pty
Ltd - APPL 327 of 2003 - BEECH SC - 23/07/03 - Machinery & Equipment Mfg .................................................................................... 2810
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Application re unfair dismissal and contractual entitlements - Applicant argued his dismissal was harsh, oppressive and unfair, that there
was an employment relationship between him and the Respondent and that Respondent changed his contract without his consent or
approval but he simply worked on because he felt he could not do much about it - Further, Applicant argued that he had continued his
efforts to increase the sales of the Respondent but its profitability and other expenses were matters outside of his control - Respondent
argued that the employment relationship was not one of employer/employee, that Respondent spoke to the Applicant about his
performance and the Commission had no jurisdiction to deal with the matter because the Applicant could only bring an application
under s.29 of the Act, if he was an employee and had been unfairly dismissed by the Respondent - Commission found that the
Applicant was an employee of the Respondent and the Commission had jurisdiction to deal with the matter - Commission also found
that there had been no unfair dismissal; there had been no breach by the Respondent of the authorities applied and the Applicant had
not established that at the time the contract came to an end, or before it, there was a claim for a contractual benefit because the contract
had been varied by consent to remove the benefit claimed - Dismissed - Mr K East -v- Integral Business Systems Pty Ltd - APPL 199
of 2002 - GREGOR C - 05/08/03 - Business Services ............................................................................................................................... 2829

Application re contractual entitlements - Applicant argued that under his contract of employment, he had a right to a payment of sick leave
for an indefinite period if he suffered an illness or an accident and provided medical evidence - Applicant argued that in interpreting
the clause the meaning was clear and there was no ambiguity which would require the Commission to use any extrinsic aid in
determining the true meaning - Respondent argued that the proper interpretation of the contract could not lead to such a conclusion,
that the plain and ordinary meaning of the clause was that it did not contain any words which suggest paid sick leave was unlimited -
Commission reviewed authorities, applied the rules of interpretation and found that pursuant to Clause 6.2 sick leave of the General
Conditions of Employment, the Applicant was not entitled to the paid sick leave for an indefinite period of time - Dismissed - Mr RC
Green -v- Millenium Inorganic Chemicals - APPL 976 of 2003 - GREGOR C - 05/08/03 - Electricity and Gas Supply........................... 2836

Application re contractual entitlements - Applicant sought overtime payments due to her for additional hours worked and argued that she
was made redundant and was advised in writing by the respondent that as soon as the business was sold she would be paid the overtime
entitlements owing to her - Respondent did not appear at the hearing - Commission found the applicant had made out her claim that she
was owed outstanding overtime payments and her entitlement regarding overtime was outlined in her contract of employment -
Granted - Ms DM Hampson -v- Dirich Pty Ltd t/a Travelworld Stirling - APPL 1140 of 2002 - HARRISON C - 31/07/03 - Services to
Transport.................................................................................................................................................................................................... 2839

Application re unfair dismissal and contractual entitlements - Applicant argued he was distressed as a result of his termination, that he was
hopeful he may be reinstated to his former position, he was unaware of his right to lodge an unfair dismissal claim and he prepared his
notice of application on that day - Further, applicant argued he was entitled to be paid a car allowance up until August 2003 as part of
the agreement between him and the respondent - Respondent argued the applicant was not owed any entitlements under his contract of
employment and raised a preliminary issue of Commission's jurisdiction to deal with the application - Commission found that it had no
discretion at the time to accept the application as it was lodged out of time and it had no alternative but to dismiss the application
alleging unfair dismissal for want of jurisdiction - Commission further found the applicant did not demonstrate that it was a term of his
contract of employment with the respondent that the respondent would meet the applicant's full responsibilities under his car loan
arrangement until the contract expired - Dismissed - Mr SR Martin -v- BDN Nominees - Trustee for the Bruce Nicholas Family Trust,
Trading as M + M Print - APPL 1167 of 2002 - HARRISON C - 16/07/03 - Printg, Publishg & Rcdd Media .......................................... 2843

Application re unfair dismissal and contractual entitlements - Applicant sought reimbursement of a training levy and advertising costs
deducted by the respondent from commission due to her - Applicant argued inter alia, that the working relationship between her and
the respondent had deteriorated due to ongoing financial issues and denied respondent argument that she was not properly fulfilling her
duties - Respondent argued the applicant was not dismissed, that applicant was fully aware that five percent of gross commission
would be deducted as a training levy and that she was also responsible for advertising costs not recouped from a client, therefore the
respondent was not liable to reimburse the applicant for those deductions - Further, respondent argued there was substantial evidence
confirming the applicant had resigned on more than one occasion and if the respondent was found to have terminated applicant's
employment, that termination was justified because of the applicant's poor performance - Commission found that the applicant had not
demonstrated that she should be re-imbursed for advertising costs deducted by the respondent, that it was a term of her contract of
employment that five percent of the gross commission received from the sale of a property would be deducted from the commission
due to her as a training levy, therefore applicant had not made out her claim that she was due benefits under her contract of
employment - Commission further found that there was a dismissal, however, it was not unfair for the respondent to bring the
applicant's contract of employment to an end in the way in which he did and on that basis the applicant had not been unfairly dismissed
- Application for costs against the applicant was not warranted - Dismissed - Mrs AL Morgan -v- Mark Donald Warren & Simon
Philip Matthews t/a Margaret River Real Estate First National - APPL 1423 of 2001 - HARRISON C - 16/07/03 - Property and
Business Services....................................................................................................................................................................................... 2850

Application for extension of time to file application re unfair dismissal and contractual entitlements - Applicant argued that he complied
with the Commission's guidelines because his application was filed on the 28th day, that the Commission's guidelines for lodging an
application of this nature did not state that a claim must be lodged, received and stamped by the Commission within 28 days of the
effective date of termination and given the ambiguity of these instructions it was thus unfair for his application not to be considered -
Further, Applicant argued that it was a stressful time for him and his partner given their loss of employment and housing problems
which led to the delay in submitting his application - Respondent argued it was clear the application was not submitted within the
required time frame and the applicant's submission was both contradictory and nonsensical - Commission accepted that the applicant
was undergoing some stress in relation to his termination, that this was compounded by the late notice he was given that his contract
was not going to be renewed and that the stress was further exacerbated by the fact that his partner's employment was terminated by the
respondent and there was an immediate issue in relation to housing - Further, Commission found the respondent was advised by the
applicant that he was unhappy about his termination and given that the application was only three days out of time and the applicant
was unable to personally lodged his application as he lives some distance from Perth, it would be unfair not to accept the applicant's
application - Commission concluded that there was no prejudice to the respondent in accepting the application - Granted - NJ Stiles -v-
Carnarvon Medical Service Aboriginal Corporation - APPL 1402 of 2002 - HARRISON C - 18/02/03 - Community Services ............... 2880

Application re unfair dismissal - Applicant argued that she was informed by the respondent that her services were no longer needed and her
termination was immediate and without notice - Respondent maintained that it had not dismissed the applicant - Commission found the
applicant was aware of the terms of her contract of employment that she may or may not have further employment on completion of
each assignment, whether satisfactory or otherwise, respondent was under no obligation to offer her further assignment and if
respondent was unable to provide her with further assignments, her employment may be terminated - Further, Commission found the
applicant was not dismissed by her employer, the terms of her contract made no provision for her to be reimbursed or otherwise
compensated for the position in which she found herself and the Commission did not have a jurisdiction which would allow the
applicant to make a claim that her contract of employment was an unfair contract in that regard - Dismissed for want of jurisdiction -
Ms L Trattler -v- Nurse World Wide & Other - APPL 810 of 2003 - BEECH SC - 28/07/03 - Health Services ........................................ 2881

Conference referred re alleged termination - Applicant Union argued the terminations of the applicants was not in accordance with the
seniority arrangements in the Agreement AG 88 of 2000 and the understanding of the applicants was that they were offered long term
employment by Mr Spindler - Respondent Union argued that it was made very clear to the applicants that the offer was for short term
work with mention of the potentiality of further work in the future - Commission found there was a genuine misunderstanding between
the applicants and the respondent and on that basis there was not a breach of the Agreement by the employer - Declaration Issued -
Master Builders' Association of Western Australia (Union of Employers) -v- The Construction, Forestry, Mining and Energy Union of
Workers - CR 71 of 2003 - GREGOR C - 04/07/03 - General Construction .............................................................................................. 2901
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Conference referred re unfair dismissal - Applicant Union argued the respondent had not made out its case for summarily terminating the
applicant, the respondent failed to discharge the onus upon it to demonstrate the applicant's conduct amounted to gross repudiation of
his contract of employment justifying summary termination and the respondent's conduct in attempting to entrap the applicant and then
summarily dismiss him without valid reason was grossly harsh, oppressive and unfair - Respondent argued the applicant was not
treated unfairly as some months after the applicant's employment was terminated the respondent paid the applicant annual leave
entitlements and wages for the period he was stood down - Further, the applicant breached the trust and confidence the respondent had
in him, there was sufficient evidence confirming misconduct by the applicant and the respondent should not be held accountable for the
applicant's ill health - Commission found it was not made clear to the applicant that the meeting held on 19/2/2002 would be
disciplinary in nature and that his contract of employment could be terminated - Commission further found the respondent had failed to
discharge the onus on it to demonstrate the applicant repudiated his contract of employment, that reinstatement was impracticable and
awarded compensation - Upheld and Order Issued - Australian Liquor, Hospitality and Miscellaneous Workers Union, Western
Australian Branch -v- Cockburn Bowling and Recreational Club (Inc.) - CR 55 of 2002 - HARRISON C - 05/08/03 - Sport and
Recreation .................................................................................................................................................................................................. 2913

Conference referred re unfair dismissal - Applicant Union claimed that dismissal of its member was harsh, oppressive and unfair and gave
reasons thereof - Applicant Union further argued that its member had been denied as a benefit under his contract of employment salary
continuance whilst his unfair dismissal claim was being dealt with and determined by the Commission and sought an order for
reinstatement without loss of entitlements or benefits - Respondent denied the claim and opposed the order sought, and raised a
preliminary issue regarding time prescribed by the Industrial Agreement 1989, to file application after a dismissal occurred, by which
the parties were bound - Commission reviewed Agreement, authorities and found inter alia, that the notice of application was not filed
within five days as prescribed by the Agreement, therefore the contractual benefits claim was incompetent and should be dismissed -
Further, Commission concluded that the Applicant's dismissal was harsh, oppressive and unfair because it was effected contrary to the
Respondent's Policy, that reinstatement was impracticable and directed the parties to confer as to the quantum of compensation - As
the parties were unable to reach agreement on the quantum of compensation, Commission considered relevant principles and ordered
that Respondent pay the Applicant the sum of $22,783 less any amount payable to the Commissioner of Taxation pursuant to the
Income Tax Assessment Act 1936 - Granted in Part - Directions, Declaration and Orders Issued - Transport Workers' Union of
Australia, Industrial Union of Workers, Western Australian Branch -v- BHP Iron Ore Ltd - CR 328 of 2000 - KENNER C - 20/02/02 -
Metal Ore Mining....................................................................................................................................................................................... 2934

1Appeals against Decisions of Full Bench (83WAIG454 & 917) re unfair dismissal and contractual entitlements - Appeal IAC 3 of 2003,
Appellant argued that Full Bench erred in law in interpreting the Industrial Relations Act by holding that failure to pay an adequate
redundancy payment or severance payment had constituted an unfair dismissal and that the failure to pay an adequate redundancy
payment could not be said to be unfair and redundancy did not give rise to the same considerations of unfairness as did a dismissal for
misconduct/poor performance - Appeal IAC 6 of 2003, Appellant contended that it was not lawful for the Full Bench to revisit its order
so as to make an adjustment - Industrial Appeal Court found that the central issue was whether the amount ordered by the Full Bench
to be paid for redundancy could be characterised as compensation for loss within the meaning of the term in s23A(1)(ba) of the I.R.
Act - IAC found that Applicant could only have suffered a loss within the meaning of the I.R. Act if he was deprived of something to
which he was lawfully entitled too - Further, IAC found that Applicant had no entitlement to redundancy and as a consequence, he
suffered no "loss" by reason of the failure by Respondent to pay him a redundancy sum - IAC 3 of 2003 allowed and IAC 6 of 2003
dismissed - ePath WA Pty Ltd -v- Mr I Adriansz - IAC 3 and IAC 6 of 2003 - Industrial Appeal Court - Scott J./Parker J./Merriman J -
08/08/03 - Health Services.......................................................................................................................................................................... 3048

1Appeal against Decision of Full Bench (83WAIG919) re unfair dismissal and contractual entitlements - Industrial Appeal Court found that
the single question of law which determined the outcome of this appeal was decided against Appellant by the Commissioner at first
instance and that decision was upheld on appeal to the Full Bench - That question was whether the termination of Appellant's
employment by the effluxion of the time fixed for the duration of that employment constituted a dismissal by the employer, if not, then
no question of relief for alleged harsh, oppressive or unfair dismissal could arise under ss23A or 29(1)(b) of the Industrial Relations
Act - Industrial Appeal Court found that there was no dismissal and that the decisions of the Commissioner and Full Bench were
correct and the appeal should be dismissed - Dismissed - Mr R Gallotti -v- Argyle Diamond Mines Pty Ltd - IAC 7 of 2003 - Industrial
Appeal Court - Anderson J./Scott J./Parker J. - 15/07/03 - Other Mining ................................................................................................... 3053

Application re unfair dismissal and contractual entitlements - Applicant argued that the dismissal was unfair and had been denied a
contractual benefit and that he was dismissed because he did not agree with some of the changes brought in by the new owners of the
business and that he was not liked and they wanted to get rid of him - Respondent argued that Applicant was given ample opportunity
to respond to the allegations put to the Applicant and that a thorough investigation was conducted to determine the Applicant's conduct
in the allegations - Commission found that there was no documentary evidence submitted into evidence and could only rely on the
witnesses' evidence which could be considered - Further, Commission preferred the Respondent's evidence to the Applicant's evidence
- Commission found that on the balance of probabilities Respondent had satisfied the test and the dismissal was not unfair and that
there was no evidence to support any claim for contractual benefits and the application was dismissed - Dismissed - Mr CR Boon -v-
Zest Health Club Pty Ltd - APPL 1445 of 2002 - SCOTT C - 08/09/03 - Health Services ......................................................................... 3134

Application re unfair dismissal and contractual entitlements seeking compensation - Applicant argued he was being held responsible for
relationship problems with his supervisor when the fault laid in the way the supervisor was teaching him and that the Respondent did
not address his concerns even though he had attempted, through management, to fix the problems he was experiencing - Respondent
argued that it believed the report about the Applicant alleging serious misconduct was correct, the Applicant was at fault and the
situation between the supervisor of the store and the Applicant was untenable and the Respondent could not allow it to continue,
therefore the termination of the Applicant was justified - Commission found the decision by the Respondent was fundamentally flawed
because it did not discharge the evidentiary onus of the establishment of the facts relating to the Applicant's dismissal, the Respondent
failed to address the issues raised by the Applicant and the Applicant was denied natural justice in that he was not given an opportunity
to put his side of the story to the Respondent - Further, Commission found that the dismissal was unfair and ordered that the Applicant
be reinstated to his former position - Application for contractual entitlements dismissed - Ordered Accordingly - Mr SJ Cahill -v-
Agnew Gold Mining Company Pty Limited - APPL 2073 of 2002 - GREGOR C - 29/08/03 - Metal Ore Mining..................................... 3144

Application re contractual entitlements - Applicant argued that he had been denied contractual benefits due to him on termination of his
employment and the Commission did have jurisdiction to deal with this matter - Respondent argued the viability of the business was in
jeopardy and that there was a need for the substantial remuneration cuts - Further, it was implied that if Applicant stayed he would be
accepting the reduced remuneration - Commission found that there was jurisdiction to deal with the application and the benefits were
due to the Applicant - Declaration and Order issued - Mr RG Catena -v- Bell Potter Securities Limited (ACN 006 390 772) - APPL
1266 of 2002 - KENNER C - 04/09/03 - Business Services ....................................................................................................................... 3151

Application re contractual entitlements - Applicant argued that he had not been paid annual leave entitlements due to him as his termination
payment did not specify that it included a payment for annual leave and as there was a discrepancy between the amount of monies paid
at termination and the amount of monies and hours paid in August and September 2001 as annual leave, the Respondent could not rely
on the figure paid to him at termination to satisfy its obligation to pay him annual leave - Respondent argued that the evidence given in
these proceedings clearly demonstrated that the Applicant was paid all of his annual entitlements at termination, therefore no monies
were due to him - Respondent also argued that the Applicant was informed by one of Respondent's employees that his termination
payment included the annual leave entitlements, therefore the Applicant was aware that part of his termination payment was for annual
leave entitlements - Commission reviewed authorities and was satisfied on evidence that the Applicant had been paid all annual leave
entitlements due to him under his contract of employment - Further, Commission accepted the Respondent's evidence and supporting
documentation tendered in these proceedings, that the Respondent had demonstrated that the Applicant had been paid all his annual
leave entitlements, that it was likely that the Respondent informed the Applicant that part of his termination payment covered annual
leave entitlements when he queried his termination payment, that the Applicant had not made out his claim that he was owed annual
leave entitlements and no payment was due to him - Dismissed - Mr A Cokic -v- Graeme Wheildon Pty Ltd - APPL 1129 of 2002 -
HARRISON C - 02/09/03 - Other Services ................................................................................................................................................ 3154
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Application re unfair dismissal and contractual entitlements - Leave was granted to amend the Respondent's name and leave to amend the
Applicant's claim was refused, except in relation to the matter of superannuation entitlements for the Applicant's notice period -
Applicant argued that he was constructively dismissed, that the Respondent repudiated its contract of employment with him by
refusing to pay the bonus due to him under his contract of employment and the non payment of the bonus was used unfairly in order to
put pressure on him to resign - Respondent argued that there was no conduct which amounted to the Respondent repudiating its
contractual arrangement with the Applicant, the reason for the meeting was the Applicant's deteriorating attitude to his work, there was
no dismissal and the Applicant resigned on his own volition - Commission applied various test cases and found that the Applicant was
not constructively dismissed and there was no action by the employer which constituted conduct calculated or likely to seriously
damage the relationship of confidence and trust between the parties - Further, Commission found inter alia, that the Applicant had not
made out his claim that the Respondent repudiated its contract of employment, there were no actions by the Respondent which gave
the Applicant no option but to resign and the Applicant was not constructively dismissed, therefore there was no jurisdiction for the
Commission to deal with the claim - Commission found that as the Applicant resigned on his own volition, he was not due any
payment for notice nor for additional superannuation payments and that he had not made out his claim that he was due benefits under
his contract of employment for reimbursement of curtain costs - Dismissed - Mr PD McGrath -v- Messrs Quentin and Gary Davies -
APPL 362 of 2002 - HARRISON C - 25/08/03 – Agriculture ................................................................................................................... 3168

Application re unfair dismissal and contractual benefits - Applicant argued that she was unfairly dismissed and sought compensation and
denied contractual benefits that arose from the agreed terms of her employment - Respondent argued that there was no merit in any of
the Applicant’s claim due to the clear tension between the parties in the business including the Applicant, it was always contemplated
that the sale of the interest in the business would also terminate her employment as general manager - Further, there was never any
agreement other than to describe Applicant's termination as a redundancy - Commission was not persuaded that there was a dismissal
to attract the jurisdiction of the Commission and that the circumstances were not harsh oppressive or unfair as no dismissal was at the
initiative of the employer and application dismissed - Dismissed - Ms V Vickerstaff -v- Goldtop Nominees Pty Ltd ACN 080213421 &
Others - APPL 613 of 2002 - KENNER C - 04/09/03 – Agriculture.......................................................................................................... 3188

4Application for Stay of Operation in Matter No. 2073 of 2002 pending the hearing and determination of appeal No FBA 27 of 2003 -
Applicant argued that Commissioner erred in fact and in law in holding that the Appellant failed to discharge its evidentiary onus when
the Commission made its findings - Further, Applicant argued that there was a serious issue to be tried because the findings were
contrary to, unsupported by or inconsistent with other incontrovertible evidence and/or misconceived the role of the Commission in
determining the matter before it and that the balance of convenience favours the granting of the Stay - Respondent opposed the Stay of
Operation application - President found that Respondent had been deprived of employment and an income from the fruits of the
judgement in that he had been reinstated and it was now more than nine months since the termination and more than seven months
since the matter was heard and determined - Finally, President found on the balance of probabilities that the interests of the Respondent
outweighed those of the Applicant's and that the Applicant had not established that the equity, good conscience and substantial merits
of the case lie with it and the Respondent should enjoy the fruits of his judgement - Dismissed - Agnew Gold Mining Company Pty
Limited -v- Mr SJ Cahill - PRES 13 of 2003 - President - SHARKEY P - 30/09/03 - Metal Ore Mining.................................................. 3325

Application re contractual entitlement - Applicant argued that under her contract of employment there was no capacity for the respondent to
demote her by transferring her and that she should have remained in her existing position to which she had been appointed - Applicant
further argued that throughout her employment no issue was raised about her performance and that as she was demoted and given the
procedure adopted by the respondent she was denied benefits due to her under her contract of employment - Respondent argued the
applicant was advised the transfer was not a performance issue, that the need for the transfer was to achieve a cultural change, the onus
was on the respondent to provide a job at the applicant's designated classification and pay wages and not to provide work in a specific
location and as there was no specific term of the applicant's contract of employment which limits her employment to a particular
position the Commission cannot imply a benefit for the applicant to permanently hold a particular position - Further, Respondent
argued the Commission had no jurisdiction to deal with the matter and maintained the applicant's transfer was not a demotion as there
was no down skilling - Commission found there was jurisdiction to deal with the applicant's claim on the basis that she was not seeking
a benefit due to her under the Agreement - Commission further found that although the applicant's forced transfer was poorly handled
and the applicant was treated in a manner which left much to be desired, the applicant was not demoted but transferred to a position of
equal status and skill level - Dismissed - Mrs J Brown -v- University of Western Australia - APPL 1178 of 2002 - HARRISON C -
19/09/03 – Education ................................................................................................................................................................................. 3381

Application re unfair dismissal and contractual entitlements - Commission found the application was made more than three months after the
date of termination of employment of the applicant and almost three months since the application would have been required to be filed,
the applicant did not attend the hearing and accordingly was unable to inform the Commission of any issues which would be
appropriate for consideration in the tests to be applied to an extension of time and therefore was unable to demonstrate why the
application should not be dismissed - Dismissed - Mr A Kalavrouziotis -v- Gobal Painting - APPL 1185 of 2003 - SCOTT C -
12/09/03 - Personal Services ...................................................................................................................................................................... 3392

Application re unfair dismissal - Applicant argued his performance was judged on whether or not he met the gross profit budget to his
round, there was manipulation of the rounds by the employer allocating more productive clients to other personnel and manipulating or
not adjusting the budgets where appropriate - Further, that consideration needed to be given to seasonal decline in sales, this was not
taken into account by the respondent and the workload was so great he was unable to address the issues that were raised from time to
time by the respondent in regard to his performance - Respondent argued the applicant was given every assistance but he had not
performed to the required standard, the applicant had a lack of commitment and apathy and he gave the applicant opportunities over a
considerable period of time to achieve - Commission found the applicant did not perform to the standard required by the employer, the
employer provided direction and assistance through monthly meetings with the applicant and made genuine efforts to assist the
applicant to improve his performance - Further, the applicant had not discharged the onus of proving that the termination of
employment was unfair - Dismissed - Mr IJ Logan -v- Manya Holdings Pty Ltd ACN 077290594 T/A Quick Cup Australia 1982 -
APPL 199 of 2003 - SCOTT C - 12/09/03 - Other Services....................................................................................................................... 3393

Application re unfair dismissal and contractual entitlements - Applicant argued he had no alternative other than to resign because the
Respondent reduced his conditions of employment and limited his use of the company vehicle - Further, Applicant argued he had
advised the Respondent there was not enough time to do all the things asked of him, although the new targets were not met every week
over a period of time they were closely adhered to and although his performance was mentioned he was never advised by the
Respondent that his performance would result in his termination - Respondent argued the conditions of employment were changed on
advice from a consultant from Curtin University to motivate the Applicant, the car was only meant to be used for work purposes and
the changes would force the Applicant to perform instead of coasting along in his job - Commission found the Applicant's
remuneration package was suddenly and significantly lessened without consultation, there was only limited discussion and no
agreement and the Respondent failed to comply with the requirements of s.41(1)(a) of the Minimum Conditions of Employment Act
1993 - Commission further found the Applicant was constructively dismissed due to the substantial reduction in salary without
consultation or agreement and award compensation - Granted - Mr K McRobert -v- Ace Removal - APPL 1656 of 2002 - WOOD C -
03/09/03 - Services to Transport ................................................................................................................................................................ 3396

Application for extension of time to file an application re unfair dismissal and contractual entitlements - Applicant argued the application
was filed within the correct time frame but in the wrong jurisdiction, he did not receive notification of the respondent's objection
regarding jurisdiction, and when he did receive advice re the correct jurisdiction he immediately moved to file an application in this
Commission - Further, there was no prejudice to the Respondent in granting the application to extend time as he clearly challenged the
termination by making an application to the Australian Commission - Respondent argued it filed a motion in the Commission to
dismiss the application for want of jurisdiction in April 2003 and the notices were served upon the Applicant - Commission found the
explanation for the delay by the Applicant was reasonable in the circumstances, the Applicant had notified the Respondent through
filing the Form R18 Rule 31 in the Australian Commission and did so within the time frame that would have been required for the
Applicant to file an application in the WA Commission - Granted - Mr AJ Sharp -v - Armourglass Australia Pty Ltd - APPL 798 of
2003 - SCOTT C - 10/09/03 - Business Services ....................................................................................................................................... 3402
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Conference referred re unfair dismissal seeking compensation - Applicant Union argued the member was unfairly terminated in August
2002 when the respondent unilaterally and significantly reduced her hours of work and the respondent's conduct in fundamentally
changing the member's contract of employment amounted to a termination of her contract of employment in circumstances which were
harsh, unfair or oppressive - No appearance by the respondent - Commission gave leave to amend the name of the respondent -
Commission found the member was a permanent, part-time employee, the member's employment was effectively terminated when her
hours were unilaterally reduced by the respondent and in significantly reducing the member's hours, without agreement by the member,
the respondent repudiated its contract of employment with the member sufficient for it to amount to a termination and the termination
was not effected lawfully and in a procedurally fair manner - Granted and Compensation Awarded - Australian Liquor, Hospitality and
Miscellaneous Workers Union, Western Australian Branch -v- BBS Espresso - CR 202 of 2002 - HARRISON C - 08/09/03 - Food
Retailing ..................................................................................................................................................................................................... 3427

4Application for Stay of Operation in matter No. 1656/2002 pending the hearing and determination of Appeal No. FBA 34/2003 - Applicant
argued that the appeal raised serious questions of law and fact namely whether it was open for the Commission to make a finding of
constructive dismissal in the circumstances of the Respondent remaining in the employment of the Applicant for two months - Further,
Applicant argued that the balance of convenience favours the granting of the stay as there was no order for reinstatement the stay
would not cause the Respondent any detriment and that the amount was not insignificant and would impact the short term financial
activities of the Respondent - Further, the Applicant was unemployed and his ability to repay the amount of the order should the appeal
be successful was unclear - Respondent opposed the Application - President found that the equity, good conscience and substantial
merits of the case had not been established to lie with the Applicant and no exceptional circumstances had been established to exist to
warrant the making of an order to stay the operation of the order of the Commissioner at first instance - Dismissed - Ace Removalists
Pty. Ltd. -v- Mr K McRobert - PRES 15 of 2003 - President - SHARKEY P - 20/10/03 - Services to Transport ...................................... 3571

4Application for Stay of Operation in Matter No. 1266 of 2002 pending the hearing and determination of Appeal No. FBA 32 of 2003 -
Applicant argued that the Commissioner erred in fact in finding that Respondent had protested a reduction in his base salary when the
evidence being that he had remained silent on the issue and that the Commissioner had erred in law - Further there was a serious issue
to be determined and that the balance of convenience favoured the Applicant as there was a risk if the monies ordered were paid and
the appeal was successful - Respondent opposed the Stay of proceedings - President found that there was no evidence of any inability
or unwillingness on the part of the Respondent to repay the monies paid to him in the event that the appeal was successful - Further,
President found that the Respondent should not be deprived of the fruits of the order - Dismissed - Bell Potter Securities Limited (ACN
006 390 772) -v- Mr RG Catena - PRES 16 of 2003 - President - SHARKEY P - 22/10/03 - Business Services ...................................... 3575

Complaint re breach of Commercial Travellers and Sales Representatives' Award 1978 No. R43 of 1978 - Claimant argued that she was
entitled to a redundancy payment pursuant to the award - Claimant argued that she had worked continuously with the business after it
was purchased by the Respondent and should be considered as an employee with continuous service of the total period of five years -
Respondent argued that it was a condition of the contract sale of the business that all staff would be terminated and paid out their
accrued entitlements and that the Respondent was responsible for the Claimant's redundancy for the period of employment with the
Respondent only - Industrial Magistrate found that it was the intention of the award to protect the rights of employees who are
employed in a business which has a change of ownership, where one of those rights was severance pay and therefore the Respondent
was liable to pay her the entitlements of severance pay - Reasons for Decision Issued - Ms MJ Murphy -v- John Barnett, Managing
Director c/o Celeste Corporation - M 107 of 2003 - Industrial Magistrate - Tarr IM - 06/11/03 - Food, Beverage and Tobacco Mfg   ..... 3682

Complaint re breach of the Pilots (General Aviation) Award 1984 - Claimant argued that Respondent had breached the award by way of
underpayment of $4183.64 in that the Claimants status was that of a casual employee as defined by the award - Further, Claimant
argued that he was employed in the capacity as an employee in that his duties did not vary and the Respondent had the right to control
as to the hours of work and the duties carried out - Respondent argued that the Claimant was not an employee but rather an
independent contractor who provided services to the Respondent and maintained that it was not a Respondent to the Pilots (General
Aviation) Award 1984 - Industrial Magistrate concluded that the Claimant was an employee of the Respondent in that the features
were indicative of an employee/employer relationship - Further, Industrial Magistrate found that the Claimant was at no time employed
as a casual pilot under the award but rather employed under an employment contract as agreed to by the parties - Dismissed - Mr P
Wilkes -v- Air Australia International Pty Ltd - M 252 of 2002 - Industrial Magistrate - Brown I.G. IM - 31/10/03 - Air & Space
Transport   ................................................................................................................................................................................................. 3689

Application re unfair dismissal and contractual entitlements seeking compensation - Applicant claimed denied contractual benefits on the
basis that she was paid as a casual when she alleged that she was entitled to be paid as a permanent employee and sought pay in lieu of
notice and payment for annual leave - Commission found that in all of the circumstances, the Applicant's employment as a bar worker
was temporary and casual and that she was not dismissed from this work, as each shift she worked behind the bar was pursuant to a
separate contract of employment, and her employment as a cleaner was at best permanent part -time - Further, Commission found that
there was no dismissal, the Applicant resigned based on information given to her by Mr Hammond and accordingly, it was unable to
find that her resignation from a cleaning job came as a result of some conduct on the part of the employer or was other than a bona fide
resignation - Commission also found that as there was no dismissal on the part of the employer, that section 29(1)(b)(ii) of the I.R. Act
1979 provides for employees to pursue claims for benefits which arise from their contracts of employment, not from award benefits,
this claim would appear to arise from an award benefit and accordingly, the Commission had no jurisdiction to deal with it - Dismissed
- Ms LJ Auburn -v- Calingiri Sports Club Inc - APPL 448 of 2003 - SCOTT C - 31/10/03 - Accommodatn, Cafes&Restaurants   .......... 3696

Applications re contractual entitlements - Applicants argued that when the employment relationship came to an end there was unpaid
commissions due to each Applicant that had been unpaid - Each Applicant indicated that they were entitled to receive commission of
sixty percent of the gross company commission for residential properties sales solely listed by them - No appearance from Respondent
- Commission found that the Applicants were employees and that there was an employment contract for each Applicant which in some
part had not been met so there existed a contractual entitlement - Commission issued orders in favour of Applicants - Granted - Mr G
Molga -v- Tangibar Pty Ltd t/a G. Low - APPL 983,984,985,986,987 of 2003 - GREGOR C - 17/10/03 - Property and Business
Services ..................................................................................................................................................................................................... 3703

Application re contractual entitlements - Applicant sought wages for three days work which was never paid after being told that there was
no work for him - Applicant argued that attempts had been made to obtain payment for the work done as either a motor driver's
assistant, a loader or a driver - No appearance from Respondent - Commission found that there was a significant prospect that the
Applicant's employment may have been covered by the Transport Workers' (General) Award No.10 of 1961 and that the applicant was
seeking to enforce the Award in respect of the rates of pay - Commission found it had no alternative but to dismiss the application -
Dismissed - Mr A Farro -v- DJ Transport - APPL 870 of 2003 - SCOTT C - 08/10/03 - Road Transport .................................................. 3716

Application re unfair dismissal and contractual entitlements - Applicant's Counsel submitted that Exhibits R6 and R7 prepared by the
Respondents did not show there was a reduced income or a financial problem and in that sense there was no genuine reason for
redundancy - Further, it was submitted that Applicant was summarily dismissed, his contract did not allow him to be terminated
without working his notice and he was not given reasonable notice - Respondent submitted that there was a clear business need for
restructure in Western Australia, the change to business relative to previous years and the failure to win the Nylex contract left the
Respondent in the position that projected income would decline and the administrative functions of the job were removed to
Melbourne and hence it was a bonafide redundancy - Commission reviewed authorities, Act and found that the redundancy was a
genuine redundancy and in that respect the onus upon the Respondent to prove that there was a valid redundancy had been discharged -
Commission found that the termination was not summary in nature and the manner of dismissal was not harsh or oppressive, but in
simple terms the Respondent got the termination wrong as there was work which the Applicant could have done and which instead the
Respondent chose not to offer to him but to employ two new employees to do and as this work was not offered to the Applicant, the
Applicant was not afforded a fair go all round and awarded compensation - Commission also found that the Applicant's employment
was covered by an award - Granted - Mr S Howlett -v- Kalinda Meadows Pty Ltd & Other - APPL 1982 of 2002 - WOOD C -
30/09/03 - Other Services   ........................................................................................................................................................................ 3718
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Application re unfair dismissal and contractual entitlements seeking compensation - Applicant sought to amend her application and leave
was granted to amend the application to cite Mr Scott Sly and Mr Mark Bushell as Respondents - There was no appearance on behalf
of the Respondents - Commission found that Applicant had chosen to take action against the wrong legal entity as Mr Sly and Mr
Bushell were not the Applicant's employers and it knew of no precedent in this jurisdiction which would allow an application to
succeed in these circumstances - Commission added that this was not a situation where the Commission, having resort to the powers
under s.26 to act without regard to technicalities or legal forms, could or should correct the mistake made - Commission concluded that
it was difficult to conclude that Applicant was dismissed from her employment on 22/2/2002 or alternatively shortly thereafter -
Dismissed for want of jurisdiction - Ms AM Saltmarsh -v- Mr Mark Bushnell & Scott Sly - Onsite Health & Medical Services - APPL
426 of 2002 - WOOD C - 23/10/03 - Health Services ............................................................................................................................... 3749

Application re unfair dismissal and contractual entitlements seeking compensation - Applicant argued that she was not given a fair
procedure on termination of her employment and denied that she was at any time during the month or so of her employment counselled
or spoken to by the employer in relation to any shortcomings concerning the performance of her duties - Respondent argued that the
Applicant had difficulties complying with the Respondent's work and quality control procedures not only in relation to banking
matters, but also in relation to the general procedures prescribed in the Respondent's office and these matters were raised, it seems the
Applicant undertook to remedy the matters but they were not with the effluxion of time - Commission found on evidence that issues
were raised with the Applicant in relation to various matters and was not satisfied that the Respondent had, given the nature of the
probationary employment, acted unfairly - Further, Commission was not persuaded that the Applicant had made out her case and the
Applicant accepted that she had now been paid her accrued annual leave that she initially claimed in these proceedings - Dismissed -
Ms CQ Wan -v- Roxstead Holdings T/A Roxon Enterprises - APPL 385 of 2003 - KENNER C - 25/09/03 - Other Services   ................ 3776

Conference referred re contractual benefits - Respondent submitted that the Commission did not have the jurisdiction to deal with this
application for a number of reasons - Respondent argued that the effect of any order which this Commission issued would impair, alter,
destroy, detract or vary the provisions of the Argyle Catering Australian Workers' Union/Spotless Services Australia limited Award
2002, the Federal award - Further, Respondent argued that the Commission did not have the power to vary or set aside an award of the
AIRC as the only power to vary a Federal award was vested in the AIRC and if an order issued in the terms sought would effectively
vary the Federal award and that the Commission had no jurisdiction to settle disputes in relation to the employees as all disputes and
grievances must be dealt with by the AIRC as required - Applicant Union maintained that the Commission had jurisdiction to deal with
this issue and argued that the matter in the AIRC (C2002/176) was no longer before the AIRC as it was no longer being pursued -
Further, Applicant Union argued that this application sought the enforcement of contractual benefits relating to a number of the
Applicant's members, that the benefits sought were not entitlements due under the Federal Award and that there was no impediment to
deal with this matter under s.44 of the IR Act - Commission found that the AIRC did not have the power to deal with the enforcement
of an employee's entitlement then the field was not and could not be covered by the dispute settlement procedures detailed in the
Federal Award - Commission found that it had jurisdiction to deal with the application and the Respondent had not demonstrated that
the Commission did not have jurisdiction to deal with the application - Application to dismiss application for want of jurisdiction
dismissed jurisdiction dismissed - The Australian Workers' Union, West Australian Branch, Industrial Union of Workers -v- Spotless
Services Australia Limited - CR 242 of 2002 - HARRISON C - 14/10/03 - Services to Mining   ............................................................. 3788

Appeal against Decision to terminate Appellant made on 18/12/2002 - Appellant argued that the decision by Respondent to bring her
employment to an end was harsh, unjust and unfair and that she wished to continue in that work - Further, Appellant argued that she
had undergone surgery from which she had completely recovered from her back injury and that she had the capacity to engage work
elsewhere as she was willing to work - Respondent argued that there had been a frustration of the contract on the basis of the
Appellant’s incapacity to perform the basic and broad range of tasks essential to being a social trainer and that there had been no issues
of discipline but the inability of the Appellant to perform her contract - Public Service Appeal Board concluded that the contract
between the Respondent and the Appellant for her to work as a social trainer was frustrated and that the Respondent had treated the
Appellant fairly - Further, Public Service Appeal Board found that there was no requirement for the Respondent to defend itself -
Dismissed - Ms MJ Kish -v- Director General, Disability Services Commission - PSAB 1 of 2003 - Public Service Appeal Board -
SCOTT C - 17/10/03 - Government Administration  ................................................................................................................................ 3819

Application re contractual entitlements - Applicant sought payments due to him, being 11 weeks work as the manager of the Respondent's
business for which he was not paid - Respondent argued that the Applicant was not an employee for that period and had been fully paid
all wages due - Respondent also argued that there was no case to answer because there was no evidence before the Commission of any
agreement between the parties - Commission agreed that there was no agreement between the parties and the Applicant's case could
not possible succeed on the basis he claims but that the evidence might possibly show that the Applicant is entitled to the minimum
wage under the Minimum Conditions of Employment Act - Further, the Commission found that it is not in the public interest for public
money to be further expended in hearing a claim which is quite unlikely to succeed - Dismissed for want of prosecution - Mr RE
Impson -v- Mr K Bradley - APPL 1324 of 2002 - BEECH SC - 20/11/03 - Accommodatn, Cafes&Restaurants ...................................... 4103

Conference referred re order returning employee to work as croupier or re-deployment to another position and compensation for time not
paid - Applicant Union argued on various issues regarding the unfair treatment of the employee, that the employee's terms and
conditions of employment should be determined by the Burswood International Resort Casino Employees Award 2002 and that
compensation for loss of wages should be paid to the employee for when he was fit to work but was not offered work by the
Respondent - Applicant Union also sought to amend the orders sought which the Respondent objected strongly and the Commission
allowed the amendment so as not to deny the employee the opportunity to have his claims examined on their merits because of an error
by the union - Commission reviewed authorities and found on evidence that the claim for compensation should be dismissed as the
Respondent was acting according to the accepted belief at the time, that the employee could not work as a croupier and that the order
sought for re-deployment must be refused as the position to which the Union sought to re-deploy the employee did not exist because it
lapsed when the offer of 23/6/2003 was refused - Further, Commission concluded that an unfairness had occurred, the Respondent was
required to return the employee to the position and duties of a croupier and that his return be the subject of review during a period of
time to be agreed - Granted In Part - Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch -v-
Burswood Resort (Management) Ltd - CR 101 of 2003 - BEECH SC - 03/12/03 - Sport and Recreation ................................................. 4150

COSTS
2Application for the enforcement of section 102 of the I.R. Act 1979 - Applicant argued that Respondent had failed to produce and deliver

all records pertaining to the employment of the relevant employees - Further, Respondent had made an undertaking that he would
produce the documents for inspection but had failed to do so and had failed to comply with written requests by Industrial Inspectors to
produce records - Respondent argued that he required more time to seek legal advice and that he could not find the records and
documents - Full Bench found that Respondent had failed to produce records in breach of an undertaking given in open court, that no
explanation had been given for the breach, it had been 17 months since the records were first requested and that Respondent had
caused further delay by failing to comply with an undertaking to produce the documents given in open court without explanation or
apology - Further, Respondent had treated Commission in a contumelious manner and had treated the law of this State and his
obligations with contempt - Full Bench ordered that a penalty be imposed to mark the seriousness of the contravention and that
Respondent also pay costs on the basis that the defence of the matter was frivolous and vexatious - Order Issued - Gregory Paul Logan-
Scales, Industrial Inspector -v- Mr B Leppard - FBM 4 of 2002 - Full Bench - SHARKEY P/COLEMAN CC/BEECH SC - 19/06/03 -
Other Services............................................................................................................................................................................................ 1665

Application re unfair dismissal - Applicant argued she was constructively dismissed, the Respondent forced her to resign because the
School neglected its duty and obligations toward her and the Respondent breached its contract by removing her from her position and
offering her a position as a classroom teacher - Respondent argued the Applicant was not dismissed, thus there was no jurisdiction for
the Commission to entertain the claim, and Respondent maintained that the Applicant resigned on her own volition, and there was no
conduct by the School which was the principal factor contributing to the Applicant's resignation - Commission found inter alia, that in
all of the circumstances the Applicant had not made out a case demonstrating that the actions of the Respondent were such that she had
no alternative but to resign - Further, Commission found that the Applicant resigned of her own volition, thus there was no constructive
dismissal, therefore there was no jurisdiction for the Commission to deal with the claim - Dismissed for want of jurisdiction - Mrs K
Grosvenor -v- John Septimus Roe Anglican Community School (Anglican School's Com.) - APPL 638 of 2002 - HARRISON C -
30/06/03 – Education ................................................................................................................................................................................. 1799
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Application re unfair dismissal and contractual entitlements - Applicant argued that he raised an issue with the Respondent in regard to
inequality of income and at that meeting he was asked to resign from the Respondent's employment - Applicant also submitted he had
kept the Respondent informed of events in regard to the Land Valuer's Licensing Board, he had no reason to believe that his job was in
jeopardy, he did not agree to resign from his position when he met with the directors of the Respondent, he has been totally deceived
and tricked by his fellow directors and employer and had been sacked in humiliating circumstances - Respondent argued there were
valid grounds for termination of employment based upon gross negligence and/or inappropriate and unprofessional behaviour by the
Applicant destroying the relationship of good faith and confidence between the Applicant and the Respondent - Commission found the
Respondent had discharged its evidentiary onus of proving the misconduct of the Applicant to warrant summary dismissal and did not
agree with the submission that the dismissal was unfair due to lack of justification or forewarning - Dismissed - Mr BR Worthington -
v- Falkirk Nominees Pty Ltd T/A Ross Hughes and Company and Australian Property Consultants - APPL 1577 of 2001 - BEECH SC
- 02/07/03 - Property Services .................................................................................................................................................................... 1830

1Appeal against Decision of Full Bench (83WAIG940) re unfair dismissal and contractual entitlements - Appellant had been granted leave
to discontinue the appeal - Respondents applied for an order for costs and expenses against the Appellant, pursuant to s.86(2) of the
I.R. Act, 1979 - IAC reviewed authorities, I.R. Act and found that for a costs order to be awarded, proceedings would have to have
been "frivolously or vexatiously" instituted where it could be said that the matter was "so obviously untenable that it cannot possibly
succeed" - IAC found that Appellant's appeal was not frivolous or vexatious and that the Appellant's contention that the Full Bench
erred was not untenable - IAC exercised its discretion not to award expenses and dismiss the application for costs - Appeal
discontinued and application for costs dismissed - Mr AG Matthews -v- Cool or Cosy Pty. Ltd; Ceil Comfort Home Insulation Pty.
Limited; Citigroup Pty. Ltd. (In L - IAC 5 of 2003 - Industrial Appeal Court - Scott J./Parker J./Merriman J - 23/06/03 - Construction
Trade Services ............................................................................................................................................................................................ 2749

Application re unfair dismissal and contractual entitlements - Applicant sought reimbursement of a training levy and advertising costs
deducted by the respondent from commission due to her - Applicant argued inter alia, that the working relationship between her and
the respondent had deteriorated due to ongoing financial issues and denied respondent argument that she was not properly fulfilling her
duties - Respondent argued the applicant was not dismissed, that applicant was fully aware that five percent of gross commission
would be deducted as a training levy and that she was also responsible for advertising costs not recouped from a client, therefore the
respondent was not liable to reimburse the applicant for those deductions - Further, respondent argued there was substantial evidence
confirming the applicant had resigned on more than one occasion and if the respondent was found to have terminated applicant's
employment, that termination was justified because of the applicant's poor performance - Commission found that the applicant had not
demonstrated that she should be re-imbursed for advertising costs deducted by the respondent, that it was a term of her contract of
employment that five percent of the gross commission received from the sale of a property would be deducted from the commission
due to her as a training levy, therefore applicant had not made out her claim that she was due benefits under her contract of
employment - Commission further found that there was a dismissal, however, it was not unfair for the respondent to bring the
applicant's contract of employment to an end in the way in which he did and on that basis the applicant had not been unfairly dismissed
- Application for costs against the applicant was not warranted - Dismissed - Mrs AL Morgan -v- Mark Donald Warren & Simon
Philip Matthews t/a Margaret River Real Estate First National - APPL 1423 of 2001 - HARRISON C - 16/07/03 - Property and
Business Services ....................................................................................................................................................................................... 2850

CUSTOM AND PRACTICE
Application re unfair dismissal seeking reinstatement - Applicant argued his summary dismissal was harsh, oppressive or unfair and he did

not make dishonest and deceptive arrangements to purchase goods at a very low price and for his own benefit - Respondent argued the
Applicant was dishonest, distorted the truth and tried to deflect responsibility to others - Respondent also submitted the Applicant
flouted strict company policy and he purchased goods at very low prices to advantage himself on several occasions - Commission
found the Applicant breached the Respondent's policy on pricing, put his own interest ahead of that of his employer, used his position
and the system to advantage himself and adopted procedures that were consistent with him taking advantage of situations for his own
benefit - Commission also found the Respondent discharged the evidentiary onus upon it to show the misconduct occurred upon which
it relied in dismissing the Applicant - Dismissed - Mr K Rodrigues -v- Bunnings Building Supplies Pty Ltd - APPL 2051 of 2002 -
BEECH SC - 03/07/03 - Basic Material Wholesaling................................................................................................................................. 1820

Application re unfair dismissal seeking compensation - Applicant argued he was treated differently from other employees, the timing of the
dismissal was calculated to deprive him of a higher goodwill payment, he was only given two days to provide a formal proposal for the
billing requirement to the respondent, the respondent ignored his business was a significant fee earner and contributed to overall profits
and the manner of his termination was procedurally inadequate and unfair - Respondent argued there was continuing concerns with the
applicant's productivity, this was raised on several occasions and there was no improvement by the applicant - Further, the applicant
did not propose a suitable alternative arrangement, he was made redundant as there was not sufficient work to keep him employed but
if he had been meeting his target there would not have been a reason to make him redundant - Commission found the applicant was not
made redundant, the respondent did not correctly address performance issues with the applicant, he was not afforded a fair go all round
and his dismissal was harsh and unfair and awarded compensation - Claim for notice dismissed - Granted in Part - Mr D Schildkraut -
v- Craig A Vivian, Robert W Parker and Ian K Macpherson Trading as Ord Partners & Others - APPL 1298 of 2002 - WOOD C -
03/07/03 – Finance ..................................................................................................................................................................................... 2867

Conference referred re alleged termination - Applicant Union argued the terminations of the applicants was not in accordance with the
seniority arrangements in the Agreement AG 88 of 2000 and the understanding of the applicants was that they were offered long term
employment by Mr Spindler - Respondent Union argued that it was made very clear to the applicants that the offer was for short term
work with mention of the potentiality of further work in the future - Commission found there was a genuine misunderstanding between
the applicants and the respondent and on that basis there was not a breach of the Agreement by the employer - Declaration Issued -
Master Builders' Association of Western Australia (Union of Employers) -v- The Construction, Forestry, Mining and Energy Union of
Workers - CR 71 of 2003 - GREGOR C - 04/07/03 - General Construction............................................................................................... 2901

Conference referred re termination of employment - Applicant Union argued the respondent terminated the applicant even though he had
been employed for a period of eighteen months on either rolling fixed term or casual contracts, the action of the respondent to
terminate the applicant in those circumstances was unfair and the way the respondent used casual and fixed term employment contracts
was an abuse of the agreement between the respondent and the Union - Respondent argued the applicant was coming to the end of a
twelve month period of employment and permanency was not an option because he was not suitable due to his conduct and although
he had a lot of ability he had not applied himself, he made a lot of errors and took breaks without permission - Respondent also argued
the applicant had been spoken to about his conduct and the respondent's concerns - Commission found the applicant was on a casual
contract of employment and in accordance with the contract the applicant's employment could be brought to an end at any time, the
respondent had the right without notice or compensation to end the employment relationship due to the misconduct of the applicant -
Dismissed - The Forest Products, Furnishing and Allied Industries Industrial Union of Workers, W.A. Branch -v- Wesfi Manufacturing
Pty Ltd - CR 22 of 2003 - GREGOR C - 01/08/03 - Wood and Paper Product Mfg ................................................................................... 2909
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Conference referred re access to hold discussions with members at the workplace - Applicant argued it had been denied access to
employees of the Respondents and sought an order that the Applicant, having given prior notification, was entitled to speak to all
employees who are members or are eligible to be members of the Applicant union, at times and places within schools, suitable to the
Applicant, including, but not limited to, the staffroom during meal breaks - Further, Applicant argued that if the Commission was to
issue an order in the terms sought it would not be inconsistent with s.49H(1) of the Act as the order sought did not confer additional
powers on authorised representatives, it merely sought to clarify and ensure the integrity of the current rights which the Applicant's
authorised representatives have under s.49H(1) of the Act - Respondent opposed the claim and argued that the Commission lacked
jurisdiction to issue the order sought as the order was inconsistent with s.49N(1) of the Act and that if an order was to issue, the venue
to hold discussions should be at the discretion of the employer - ALHMWU and the ISWA was granted leave to intervene and on
behalf of the ALHMWU, it was submitted inter alia, that it was appropriate for the Commission to deal with this issue as the venue for
holding meetings was an industrial matter - Commission reviewed I.R. Act and found that the Applicant had a right to hold discussions
with relevant employees after entering on school premises, and that right should not be fettered by an employer compelling that these
discussions be held at a venue which did not facilitate authorised representatives holding proper and meaningful discussions with
relevant employees - Further, Commission found that nominating a possible venue for union meetings to be held in a school was not
inconsistent with the powers of entry under Division 2G of the Act, that it would be appropriate in many instances for a union meeting
to be held in a school staffroom, and accordingly the Applicant's authorised representatives should not be denied access to this venue -
Order Issued - INDEPENDENT SCHOOLS SAL OFFIC -v- The Most Reverend B Hickey, Archbishop of Perth & Others - CR 167 of
2003 - HARRISON C - 28/08/03 – Education ........................................................................................................................................... 3200

Application re contractual entitlement - Applicant argued that under her contract of employment there was no capacity for the respondent to
demote her by transferring her and that she should have remained in her existing position to which she had been appointed - Applicant
further argued that throughout her employment no issue was raised about her performance and that as she was demoted and given the
procedure adopted by the respondent she was denied benefits due to her under her contract of employment - Respondent argued the
applicant was advised the transfer was not a performance issue, that the need for the transfer was to achieve a cultural change, the onus
was on the respondent to provide a job at the applicant's designated classification and pay wages and not to provide work in a specific
location and as there was no specific term of the applicant's contract of employment which limits her employment to a particular
position the Commission cannot imply a benefit for the applicant to permanently hold a particular position - Further, Respondent
argued the Commission had no jurisdiction to deal with the matter and maintained the applicant's transfer was not a demotion as there
was no down skilling - Commission found there was jurisdiction to deal with the applicant's claim on the basis that she was not seeking
a benefit due to her under the Agreement - Commission further found that although the applicant's forced transfer was poorly handled
and the applicant was treated in a manner which left much to be desired, the applicant was not demoted but transferred to a position of
equal status and skill level - Dismissed - Mrs J Brown -v- University of Western Australia - APPL 1178 of 2002 - HARRISON C -
19/09/03 – Education ................................................................................................................................................................................. 3381

Conference re site allowance - Applicant Union sought orders that a site allowance be granted - Commission upon inspection of the
building sites found no reason why a site allowance would be granted on the basis that either site was exceptional in the disabilities
present, the respondents in these cases did not wish to be involved in agreements where site allowances are paid by consent and the
Commission's understanding of the rules to be applied, the Commission could not, with any integrity, determine site allowances -
Dismissed - The Construction, Forestry, Mining and Energy Union of Workers -v- Cona-struct Pty Ltd - C 149,150,151,154,157,158 of
2003 - GREGOR C - 08/09/03 - Construction Trade Services ................................................................................................................... 3412

2Appeal against Decision of Commission (83WAIG3200) re access to hold discussions with members at the workplace - Appellant argued
that the learned Commissioner erred in law in making the order and erred in her interpretation of Section 49H of the IR Act - Further,
the learned Commissioner accepted that the school staffroom was not the current place where Union meetings were held in many
schools - Respondent opposed the appeal - Full Bench found that the crux of the matter was that the ISSOA was not seeking to hold
discussions with relevant employees in the school staffroom alone which included lunchrooms, tearooms or other similar rooms -
Further, Full Bench found that the order only recognised what was right of the ISSOA pursuant to S.49H of the Act to enter and hold
discussions on the premises as defined and that union officials were entitled to exercise their right of entry by using the staffroom -
Finally, Full Bench upheld the appeal insofar as it was necessary to insert in the order in the second line after the word employees,
"with relevant employees who wish to participate in those discussions" otherwise the appeal was not made out and dismissed - Appeal
upheld in part - The Most Reverend B Hickey, Archbishop of Perth -v- INDEPENDENT SCHOOLS SAL OFFIC - FBA 31 of 2003 -
Full Bench - SHARKEY P/COLEMAN CC/BEECH SC - 26/11/03 - Education   ................................................................................... 3953

Conference referred re dispute following proposed introduction of drug and alcohol testing - Applicant sought three matters under dispute
with the Respondent Union to be dealt with being the company's right to conduct urine testing (as opposed to saliva testing which the
respondent sought), require employees to declare and provide an appropriate doctor's certificate in respect of any medication which
could leave to a positive test and that employees bear the cost of attending a required health assessment if choosing their own doctor -
Applicant argued saliva testing was unreliable and might indicate a positive result when the employee concerned has not taken any
form of drug - Respondent argued members preferred saliva testing, employees should not be required to provide over the counter
medication and that the introduction of the fitness for duty policy was in breach of the "No Extra Claims" clause in each of the
agreements with pioneer - Commission found the proposal to conduct urine testing as part of the fitness for duty policy as reasonable,
however could be revisited in the future and the Applicant pay employees reasonable medical costs of obtaining a certificate from their
own doctor Order issued - Pioneer Construction Materials Pty Ltd -v- Transport Workers' Union of Australia, Industrial Union of
Workers, Western Australian Branch - CR 164 of 2003 - BEECH SC - 17/11/03 - Road Transport  ........................................................ 4169

DATE OF OPERATION
3State Wage Case 2003 - CICS considered whether to give effect to the National Wage Case Decision (Safety Net Review - Wages) (NWD)

dated 6/5/2003 and review the Minimum Weekly Rates of Pay under the MCEA, 1993 - Minister for Labour Relations argued that in
accordance with s.51(3) of the Act the date of effect of the wage adjustment should be no later than 5/6/03 and there was no economic
or other merit argument that there should be a 12 month qualifying period for the increase - TLC argued s.51(3) of the Act was clear
and unambiguous in requiring any wage increase made under s.51 to have effect within 30 days of the NWD - AMMA argued that
s.51(3) of the Act did no more than require the Commission to make its decision operative within 30 days of the NWD and it did not
require the increase to be effective within that time frame - CCIWA argued that the employees covered by state awards should not
have an advantage as to when the NWD applied compared to those covered by Federal awards, where there was often a significant
period from when the decision was handed down to the actual increase itself, and that the imposition of an adjustment within 30 days
of the NWD in WA would destroy the efficacy of award structure - CICS rejected submissions for an award by award application of
the wage increase and gave reasons therefore - Further, CICS reviewed I.R. Act and found no good reason not to implement the NWD
by general order, varying the wages by $17.00 for award rates up to including $731.80 per week and $15.00 for award rates above
$731.80 per week and issued the Statement of Principles - June 2003, effective from 5/6/03 - Majority CICS interpreted s.51(3) of the
Act as meaning that the provisions of the General Order were to have effect no more than 30 days after the date of the NWD - CICS
further found on the economic material before them, there was nothing substantial which would deter the Commission from the course
of maintaining the alignment between the Statutory Minimum Wage for employees 21 years and over and Adult Minimum Award
Wage, and that the rate of $448.40 per week was an equitable level of remuneration and accords with principles of fairness and justice
- CICS found it was mandatory for the Commission to review the minimum weekly rates of pay for apprentices and trainees under
ss.14 & 15 respectively of the MCEA each time a National Wage Case was considered, and to make an order setting the new minimum
weekly rates effective from the date of the State Wage Case General Order - Further, that it was important that the minimum wage rate
under the MCEA did not impact on award rates so as to cause confusion and expose employers to the possibility of breaching the
MCEA while adhering to the award rate - CICS determined two classes of trainees for the purposes of s.15 of the MCEA and gave
reasons therefore and declined to set a different rate on the sole basis of age, for a trainee who has reached the age of 21 years of age -
State Wage Case, Statutory Minimum Wage, Reasons for Decision and General Orders Issued - (Commission's own motion) -v-
Trades and Labor Council of Western Australia & Others - APPL 569 of 2003 - Commission in Court Session - COLEMAN
CC/BEECH SC/GREGOR C - 05/06/03 – Various.................................................................................................................................... 1899
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3Variation of the June 2003 State Wage Case - Phasing in the minimum rate established for adult apprentices under awards - CCIWA
sought to vary the General Order (83WAIG1899) thereby phasing in the minimum rate established for adult apprentices under awards
on the grounds that it was not a matter discussed or agreed to by the section 50 parties and the adverse effect on industry was not
canvassed at all in the proceedings - Further CCIWA sought to minimise the adverse effect on skill shortages and employment of adult
apprentices arising from the 2003 SWC Decision by providing for a phase-in of the increase by (a) $285 pw from date of General
Order, (b) $315 pw from 31/01/04 and (c) $406.70 pw from 5/06/04 - MBA supported the application and submissions focused on the
needs of the building and construction industry and highlighted the difficulties being experienced by mature age apprentices with lower
earnings and the additional costs to employers by highlighting that the increased wage for adult apprentices had severely affected the
employability of a number of current adult apprentices - Minister for Consumer Protection supported the position for phasing in the
increases and stated that adult apprentices needed to be provided with fair and up to date wage rates that reflected that balance between
the training nature of their employment and the financial needs of any adult employee - LHMWU opposed the application to phase in
the introduction of the adult apprentice minimum wage as there was no evidence that there was an adverse impact in the bread making
and pastry cook industries and that there was a skills shortage and added an unreasonable amount to employment costs - TLC
submitted that the application was "primarily and principally" grounded on the adverse economic consequences of an increase in the
adult apprentices' rate and was plainly an "incapacity to pay argument" and should have been approached in a manner consistent with
the Wage Fixing Principles in that it was incumbent upon particular Respondents in these industries to make applications and to
provide information about their particular operations to justify the postponement of the wage increase - TLC concluded that it was not
in principle opposed to phasing in however it must be justified on the basis required under the Wage Fixing Principles - CICS realised
that there had been some misunderstanding regarding the adult apprentice rate of pay to award employees and the minimum weekly
rate of pay for award free adult apprentices - CICS was prepared to accept the necessity to phase in the increase and on the basis of
equity the relief to employers should extend for a six month period as the period of phasing in would afford mature age apprentices a
reasonable time to secure their on going training and enable employers to plan for the future - General Order Issued - Chamber of
Commerce & Industry of Western Australia -v- Minister for Consumer and Employment Protection & Others - APPL 1197 of 2003 -
Commission in Court Session - COLEMAN CC/GREGOR C/SCOTT C - 21/10/03 - Various  ................................................................ 3537

Application to vary the Meat Industry (State) Award, 1980 - Following a comprehensive review of the Award and by consent, the parties
sought to remove the Tally system and incorporate the minimum rates adjustments prescribed in previous State Wage Cases - Further,
Commission was informed that the award had not been amended for some significant time due to the efforts made to secure enterprise
agreements with most of the employers in the industry and although the changes to be made are significant, the parties had not
intended that the area and scope of the award be changed - Commission was satisfied that the removal from the scope clause of those
listed awards which are no longer in existence appeared consistent with the requirements in s.40B of the Act so that the award did not
contain provisions that are obsolete - Further, the amendments would operate from a prospective date of operation in order in order to
allow the Respondents to have an opportunity to consider the amendments - Commission was also satisfied that the amendments
agreed to by the parties would facilitate a more efficient organisation and the performance of work according to the needs of the
industry and the enterprises within it - Granted - AUST MEAT INDUSTRY EMPL UNION -v- Action Food Barns - APPL 282 of
1994 - BEECH SC - 31/10/03 - Food, Beverage and Tobacco Mfg  .......................................................................................................... 3981

DANGEROUS WORK
Conference referred re unfair dismissal - Applicant Union accepted that Applicant committed significant breaches of the railroad rules,

regulations and procedures, however, they submitted that the dismissal was harsh, oppressive and unfair because of inconsistent
treatment by the Respondent, compared to penalties imposed upon the train controller who the Applicant said condoned his conduct
and other drivers had done the same in similar circumstances and had not been dismissed or had been dismissed and offered short term
employment with the Respondent - Respondent argued that Applicant knowingly committed a serious breach of railroad rules and
regulations, putting in jeopardy potentially, human life and the Respondent's property - Further, during the course of the investigations
into the incident, Applicant demonstrated a lack of candour, a factor also upon which it relied in making its decision to terminate his
employment - Commission found the Applicant was a senior and experienced locomotive driver and a safety representative who had an
obligation in regard to safety matters in the workplace, that he was aware of the relevant safety requirements imposed upon train
drivers as prescribed by the Rule Book and the General Appendix and Applicant was primarily responsible for the safe conduct of his
train on the railroad in accordance with established practices and procedures - Further, Commission concluded that the primary
responsibility for decision making in terms of the actual physical management of the train must reside with the driver and there was no
direct and probative evidence that practices other than those in the Rule Book and the General Appendix were brought to the attention
of and condoned by the Respondent's railroad senior management - Dismissed - The Construction, Forestry, Mining and Energy Union
of Workers -v- BHP Billiton Iron Ore - CR 195 of 2002 - KENNER C - 17/06/03 - Rail Transport .......................................................... 1845

DISABILITIES
Appeal against Decision to terminate Appellant made on 18/12/2002 - Appellant argued that the decision by Respondent to bring her

employment to an end was harsh, unjust and unfair and that she wished to continue in that work - Further, Appellant argued that she
had undergone surgery from which she had completely recovered from her back injury and that she had the capacity to engage work
elsewhere as she was willing to work - Respondent argued that there had been a frustration of the contract on the basis of the
Appellant’s incapacity to perform the basic and broad range of tasks essential to being a social trainer and that there had been no issues
of discipline but the inability of the Appellant to perform her contract - Public Service Appeal Board concluded that the contract
between the Respondent and the Appellant for her to work as a social trainer was frustrated and that the Respondent had treated the
Appellant fairly - Further, Public Service Appeal Board found that there was no requirement for the Respondent to defend itself -
Dismissed - Ms MJ Kish -v- Director General, Disability Services Commission - PSAB 1 of 2003 - Public Service Appeal Board -
SCOTT C - 17/10/03 - Government Administration  ................................................................................................................................. 3819

Appeal against Decision of Respondent to terminate Appellant made on 17/06/2003 - Appellant argued that it was unreasonable, unfair and
unlawful to call on the Appellant to retire and also the Appellant argued that the disciplinary process had been flawed by the process
being conducted by the person who made the decision - Further, it was inappropriate of him to have entered into and conducted the
whole process having already made the decision to call on the Appellant to retire - Respondent argued that after a thorough
investigation had been conducted the Respondent was of the view that the Appellant should retire on the grounds of ill health pursuant
to section 39 of the Public Sector Management Act - Further, Respondent argued that the investigation and enquiry process was
conducted properly and fairly and that the process had complied with the PSM Act - Public Service Appeal Board found that the
decision to call on the Appellant to retire in accordance with s.39 of the PSM Act was not unreasonable, unfair or unlawful - Further,
PSAB viewed that it would not be equitable to overturn a fair and lawful decision to call on the Appellant to retire on the account of
flaws in the process of considering the Appellant's clear and unambiguous rejection of and refusal to comply with the call to retire and
therefore dismissed the appeal - Dismissed - Ms ML Pule -v- Director General, Department of Community Development - PSAB 4 of
2003 - Public Service Appeal Board - SCOTT C - 10/10/03 - Government Administration ...................................................................... 3825

DISCRIMINATION
Application re unfair dismissal - Application referred outside of 28 day time limit - Applicant submitted that it would be unfair if the

Commission did not accept his application out of time as he had not been well - Respondent opposed the application and argued that
the delay was substantial and excessive and despite the Applicant not being well there was no good reason for such a long delay and
also Applicant had commenced other proceedings in the Federal Magistrates involving the exact same allegations - Commission found
that there were proper proceedings in the Federal Magistrate's Court and these would not encounter jurisdictional difficulty and
therefore it would be an abuse of the process if the same complaints against the Respondent proceeded in the Commission - Further,
Commission was not persuaded that the discretion to extend the time be given and the application was dismissed for want of
jurisdiction - Dismissed for want of jurisdiction - Mr MA Butler -v- St John of God Hospital - APPL 1044 of 2003 - KENNER C -
18/08/03 - Health Services.......................................................................................................................................................................... 3141
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Complaint re breach of the Electrical Contracting Industry Award No. R22 of 1978 - Claimant argued that Respondent had failed to comply
with the Award as it did not pay provisions according to the Award - Respondent argued that it did not contract to do electrical work
and that it provided labour as it was a licensed employment agent - Industrial Magistrate found that Respondent was a licensed
employment agent and did not have an interest in the Award - IM further found that Claimant had not established that Respondent was
bound by the Award - Dismissed - COMM, ELECTRIC, ELECT, ENERGY -v- Benchmark Recruitment (WA) Pty Ltd - M 165 of
2002 - Industrial Magistrate - Tarr IM - 05/06/03 - General Construction ................................................................................................. 1785

Application re unfair dismissal - Applicant argued he was unfairly dismissed because the Respondent was in a bad mood over damage to
some equipment and when confronted over comments made about his son being responsible for the damage, both him and his son was
sacked by Respondent and he was not paid any notice or accrued leave - Respondent argued the Applicant was a subcontractor and not
an employee, there were issues with his work performance, that work had slackened off and he had operated without a grader driver for
the last four to five months and his actions were fair and he was justified in summarily dismissing the Applicant - Commission found
on evidence that Applicant was dismissed summarily without any good reason and the dismissal was harsh and unfair and awarded
compensation - Commission concluded that the issue of the Applicant's performance was raised during the course of the hearing as a
secondary issue to justify dismissal - Granted - Mr DW Evans -v- Jim Catchpole Civil Infrastructure - APPL 1763 of 2002 - WOOD C
- 10/06/03 - General Construction.............................................................................................................................................................. 1793

Applications re harsh, oppressive and unfair dismissal - Respondent argued that at the time of dismissal, the Applicants were in business for
themselves and not employees of the Respondent for the purpose of the I.R. Act - Further, Respondent argued that there was no
dismissal, that the Applicants left their employment on their own behalves and had virtually said they were not going to shear the wet
sheep and they were "out of there" - Commission reviewed authorities and found on evidence that at all material times the Applicants
were employees of the Respondents, that the Respondent dismissed the Applicants, that their dismissals were unfair and gave reasons
thereof - Further, Commission directed the parties to confer in an endeavour to agree upon the figures for compensation resulting from
its decision and report back within two weeks from the date of the Commission's decision - Further Reasons for Decision and
Supplementary Reasons for Decision issued regarding the payment for compensation, the costs of fuel and the distances travelled, the
Respondent's submissions regarding payment by instalments and the Commission's reasoning in the Further Reasons for Decision
regarding the conclusions about the costs of fuel and the distances travelled - Granted - SJ Nicholls -v- K Steele - APPL 1391,1392 of
2002 - BEECH SC - 01/07/03 - Services to Agric/Huntg/Trappg .............................................................................................................. 2813

Application re unfair dismissal and contractual entitlements - Applicant argued his dismissal was harsh, oppressive and unfair, that there
was an employment relationship between him and the Respondent and that Respondent changed his contract without his consent or
approval but he simply worked on because he felt he could not do much about it - Further, Applicant argued that he had continued his
efforts to increase the sales of the Respondent but its profitability and other expenses were matters outside of his control - Respondent
argued that the employment relationship was not one of employer/employee, that Respondent spoke to the Applicant about his
performance and the Commission had no jurisdiction to deal with the matter because the Applicant could only bring an application
under s.29 of the Act, if he was an employee and had been unfairly dismissed by the Respondent - Commission found that the
Applicant was an employee of the Respondent and the Commission had jurisdiction to deal with the matter - Commission also found
that there had been no unfair dismissal; there had been no breach by the Respondent of the authorities applied and the Applicant had
not established that at the time the contract came to an end, or before it, there was a claim for a contractual benefit because the contract
had been varied by consent to remove the benefit claimed - Dismissed - Mr K East -v- Integral Business Systems Pty Ltd - APPL 199
of 2002 - GREGOR C - 05/08/03 - Business Services ............................................................................................................................... 2829

Applications re contractual entitlements - Applicants argued that when the employment relationship came to an end there was unpaid
commissions due to each Applicant that had been unpaid - Each Applicant indicated that they were entitled to receive commission of
sixty percent of the gross company commission for residential properties sales solely listed by them - No appearance from Respondent
- Commission found that the Applicants were employees and that there was an employment contract for each Applicant which in some
part had not been met so there existed a contractual entitlement - Commission issued orders in favour of Applicants - Granted - Ms P
Pawaboot (Iley) -v- Tangibar Pty Ltd t/a G. Low - APPL 983,984,985,986,987 of 2003 - GREGOR C - 17/10/03 - Property and
Business Services  ..................................................................................................................................................................................... 3703

Conference referred re alleged termination and declaration pursuant to Section 42H - Applicant Union argued that the Commission did have
jurisdiction to deal with the matters - Further, Applicant Union argued that the members were employees and served the Respondent in
its business as directed under its control - Respondent argued that the Commission had no jurisdiction to deal with either of the matters
because both members were not employees of the Respondent and the Respondent merely acted as an intermediary between them and
the particular builder they were sent to work for - Commission found that the members were not in the relationship with the
Respondent which could be described as a contract of service and that on balance they were in a relationship of contract for services -
Further, Commission found that neither were in a relationship with the Respondent of employee/employer and therefore it had no
jurisdiction to hear and determine the matters - Dismissed for want of jurisdiction - Construction, Forestry, Mining and Energy Union
of Workers -v- Personnel Contracting Pty Ltd T/A Tricord Personnel - APPL 1036 of 2003;CR 168 of 2003 - GREGOR C - 23/10/03 -
Construction Trade Services  .................................................................................................................................................................... 3794

Conference referred re dispute following proposed introduction of drug and alcohol testing - Applicant sought three matters under dispute
with the Respondent Union to be dealt with being the company's right to conduct urine testing (as opposed to saliva testing which the
respondent sought), require employees to declare and provide an appropriate doctor's certificate in respect of any medication which
could leave to a positive test and that employees bear the cost of attending a required health assessment if choosing their own doctor -
Applicant argued saliva testing was unreliable and might indicate a positive result when the employee concerned has not taken any
form of drug - Respondent argued members preferred saliva testing, employees should not be required to provide over the counter
medication and that the introduction of the fitness for duty policy was in breach of the "No Extra Claims" clause in each of the
agreements with pioneer - Commission found the proposal to conduct urine testing as part of the fitness for duty policy as reasonable,
however could be revisited in the future and the Applicant pay employees reasonable medical costs of obtaining a certificate from their
own doctor Order issued - Pioneer Construction Materials Pty Ltd -v- Transport Workers' Union of Australia, Industrial Union of
Workers, Western Australian Branch - CR 164 of 2003 - BEECH SC - 17/11/03 - Road Transport   ....................................................... 4169

ENFORCEMENT OF ACTS/AWARDS/ORDERS
2Application for the enforcement of section 102 of the I.R. Act 1979 - Applicant argued that Respondent had failed to produce and deliver

all records pertaining to the employment of the relevant employees - Further, Respondent had made an undertaking that he would
produce the documents for inspection but had failed to do so and had failed to comply with written requests by Industrial Inspectors to
produce records - Respondent argued that he required more time to seek legal advice and that he could not find the records and
documents - Full Bench found that Respondent had failed to produce records in breach of an undertaking given in open court, that no
explanation had been given for the breach, it had been 17 months since the records were first requested and that Respondent had
caused further delay by failing to comply with an undertaking to produce the documents given in open court without explanation or
apology - Further, Respondent had treated Commission in a contumelious manner and had treated the law of this State and his
obligations with contempt - Full Bench ordered that a penalty be imposed to mark the seriousness of the contravention and that
Respondent also pay costs on the basis that the defence of the matter was frivolous and vexatious - Order Issued - Gregory Paul Logan-
Scales, Industrial Inspector -v- Mr B Leppard - FBM 4 of 2002 - Full Bench - SHARKEY P/COLEMAN CC/BEECH SC - 19/06/03 -
Other Services............................................................................................................................................................................................ 1665

2Applications for enforcement of s.33(1)(c) of the I.R. Act - Applicant argued that by failing to appear at the Commission as required by the
summonses to witness, the Respondents had contravened or failed to comply with the Act - Respondents opposed the applications and
argued that they had not been validly served with the summonses to witness - Full Bench reviewed I.R. Act, Regulations, authorities
and found that the summonses were validly and duly served in accordance with the Act and the Regulations and gave reasons therefore
- Further, Full Bench found that there was no attempt at any time to show cause why the summonses to witness should be set aside
pursuant to s.33(2) of the Act and it was satisfied that the Respondents failed to appear in contravention of or non -compliance with
s.33(1)(c) of the Act - Full Bench found the allegation of non-compliance or contravention proven, that on the balance of probabilities,
the Respondents had not proven good cause for failing to appear and agreed that the appropriate penalty to impose was to issue a
caution to the Respondents - Proven - Registrar -v- Mr J Mulry - FBM 2,3 of 2003 - Full Bench - SHARKEY P/GREGOR C/SCOTT
C - 25/08/03 ............................................................................................................................................................................................... 3066
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2Appeal against Decision of Industrial Magistrate (unreported) re enforcement of order of the Commission - Appellant appealed against the
Industrial Magistrate's orders on the grounds that the Industrial Magistrate erred in issuing the orders by not ordering the payment of
interest - No appearance from Respondent - Full Bench found that the learned Magistrate enforced the consent order and granted costs
as sought by Appellant but no payment for interest was sought - Further, Full Bench found that no power to order that interest be paid
on the amount of an order of the Commission existed and that the Full Bench had no power to order the payment of interest -
Dismissed - Mr TG Foy -v- The Directors of Terraqua Pty Ltd as represented by Anthony Robert Jukes and Melanie Louise Jukes -
FBA 18 of 2003 - Full Bench - SHARKEY P/SCOTT C/WOOD C - 30/09/03 ......................................................................................... 3319

Application re contractual entitlements - Applicant sought wages for three days work which was never paid after being told that there was
no work for him - Applicant argued that attempts had been made to obtain payment for the work done as either a motor driver's
assistant, a loader or a driver - No appearance from Respondent - Commission found that there was a significant prospect that the
Applicant's employment may have been covered by the Transport Workers' (General) Award No.10 of 1961 and that the applicant was
seeking to enforce the Award in respect of the rates of pay - Commission found it had no alternative but to dismiss the application -
Dismissed - Mr A Farro -v- DJ Transport - APPL 870 of 2003 - SCOTT C - 08/10/03 - Road Transport .................................................. 3716

ENTRY: RIGHT OF
Conference referred re access to hold discussions with members at the workplace - Applicant argued it had been denied access to

employees of the Respondents and sought an order that the Applicant, having given prior notification, was entitled to speak to all
employees who are members or are eligible to be members of the Applicant union, at times and places within schools, suitable to the
Applicant, including, but not limited to, the staffroom during meal breaks - Further, Applicant argued that if the Commission was to
issue an order in the terms sought it would not be inconsistent with s.49H(1) of the Act as the order sought did not confer additional
powers on authorised representatives, it merely sought to clarify and ensure the integrity of the current rights which the Applicant's
authorised representatives have under s.49H(1) of the Act - Respondent opposed the claim and argued that the Commission lacked
jurisdiction to issue the order sought as the order was inconsistent with s.49N(1) of the Act and that if an order was to issue, the venue
to hold discussions should be at the discretion of the employer - ALHMWU and the ISWA was granted leave to intervene and on
behalf of the ALHMWU, it was submitted inter alia, that it was appropriate for the Commission to deal with this issue as the venue for
holding meetings was an industrial matter - Commission reviewed I.R. Act and found that the Applicant had a right to hold discussions
with relevant employees after entering on school premises, and that right should not be fettered by an employer compelling that these
discussions be held at a venue which did not facilitate authorised representatives holding proper and meaningful discussions with
relevant employees - Further, Commission found that nominating a possible venue for union meetings to be held in a school was not
inconsistent with the powers of entry under Division 2G of the Act, that it would be appropriate in many instances for a union meeting
to be held in a school staffroom, and accordingly the Applicant's authorised representatives should not be denied access to this venue -
Order Issued - INDEPENDENT SCHOOLS SAL OFFIC -v- The Most Reverend B Hickey, Archbishop of Perth & Others - CR 167 of
2003 - HARRISON C - 28/08/03 - Education ............................................................................................................................................ 3200

Claim re contravention of the provisions of section 49M(2) of the I.R. Act 1979 - Claimant argued that the Respondent, after being notified
of an intention on the part of the Claimant to conduct a time and wage record inspection under section 49I of the Act, refused to allow
that inspection to occur and thereby hindered or obstructed an authorised representative of the Claimant - Further, Claimant sought
several orders including that the Respondent pay a penalty for the breach which was alleged to have occurred - Industrial Magistrate
reviewed Act and found on evidence, inter alia, that as there was objectively no suspected breach that existed as at 2 May 2003, when
it was said to have arisen, there could be no documents related to that suspected breach and it was also the case that pursuant to
s49(M)(2) of the Act, the provision upon which the Claimant relied, there must be evidence to prove, on the balance of probability, that
a Respondent "... intentionally and unduly ..." hindered or obstructed an authorised representative - Further, IM found that the Claimant
had not proved in this instance, even if all other necessary elements had been proved, that any hindrance or obstruction was intentional
and undue - Reasons for Decision Issued - Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian
Branch -v- Neatclean Pty Ltd - M 82 of 2003 - Industrial Magistrate - Black IM - 02/09/03 - Personal and Other Services ..................... 3377

2Appeal against Decision of Commission (83WAIG3200) re access to hold discussions with members at the workplace - Appellant argued
that the learned Commissioner erred in law in making the order and erred in her interpretation of Section 49H of the IR Act - Further,
the learned Commissioner accepted that the school staffroom was not the current place where Union meetings were held in many
schools - Respondent opposed the appeal - Full Bench found that the crux of the matter was that the ISSOA was not
 seeking to hold discussions with relevant employees in the school staffroom alone which included lunchrooms, tearooms or other
similar rooms - Further, Full Bench found that the order only recognised what was right of the ISSOA pursuant to S.49H of the Act to
enter and hold discussions on the premises as defined and that union officials were entitled to exercise their right of entry by using the
staffroom - Finally, Full Bench upheld the appeal insofar as it was necessary to insert in the order in the second line after the word
employees, "with relevant employees who wish to participate in those discussions" otherwise the appeal was not made out and
dismissed - Appeal upheld in part - The Most Reverend B Hickey, Archbishop of Perth -v- INDEPENDENT SCHOOLS SAL OFFIC -
FBA 31 of 2003 - Full Bench - SHARKEY P/COLEMAN CC/BEECH SC - 26/11/03 - Education   ....................................................... 3953

HOURS OF WORK
Application re unfair dismissal seeking compensation - Applicant argued that his dismissal was unfair because it was without notice, that

the respondent was advised that he needed to attend to a family emergency, and denied that his work ethic had declined - Respondent
argued the applicant refused to do overtime which was an agreed feature of his contract, that on several occasions prior to his
termination he had spoken to him about his attitude to work and wanted him to improve but this had not happened - Commission found
on evidence that the sudden dismissal of the applicant without notice was unfair and awarded compensation - Granted - Mr KL
Clements -v- Tomlinson Pty Ltd - APPL 1826 of 2002 - WOOD C - 04/07/03 - Construction Trade Services .......................................... 2825

Application for orders pursuant to s.80E of the I.R. Act re adequate compensation for out of hours contacts - Applicant Union sought
payment of allowances for prison superintendents and assistant superintendents who are required by the Department of Justice to make
themselves contactable at all times by telephone, during off-duty periods or within a few hours during off-duty periods - Applicant
Union argued that the issue was not a matter of comparing relativities and in the event that the Commission concluded the evidence did
not support the claim that was made, the union would prefer the Commission to issue an order which reimposed the 1990 agreement
rather than dismissing the application - Respondent argued that the Commission should only find in favour of the union's claim if the
evidence showed that prison administrators were "on the end of a systemic inequity' regarding the out of hours contact and cautioned
the Commission from using the proceedings as a "back door' method of award enforcement and to ensure that the granting of the claim
did not create inequities elsewhere - Further, Respondent urged the Commission to reimpose by order the terms of the 1990 agreement
because the 1990 agreement was CPI indexed and current, and to make any order which issued not binding on contracts with prison
administrators in the future - Commission found inter alia, that prison administrators were not treated unfairly by comparison with
others in the Department of Justice, that the Union had not produced in evidence examples of any other employees of the Department
of Justice who receive an availability allowance other than the award based allowance - Commission concluded that the award
availability allowance should not be prescribed for prison administrators separately from the rostering and any other requirements
which accompany that allowance, that an inequity had not been shown and issued an order which prescribed the 1990 agreement -
Order Issued - Civil Service Association of Western Australia Incorporated -v- Director General, Department of Justice - P 5 of 2002 -
BEECH SC - 12/05/03 - Government Administration ................................................................................................................................ 3106

Conference referred re unfair dismissal seeking compensation - Applicant Union argued the member was unfairly terminated in August
2002 when the respondent unilaterally and significantly reduced her hours of work and the respondent's conduct in fundamentally
changing the member's contract of employment amounted to a termination of her contract of employment in circumstances which were
harsh, unfair or oppressive - No appearance by the respondent - Commission gave leave to amend the name of the respondent -
Commission found the member was a permanent, part-time employee, the member's employment was effectively terminated when her
hours were unilaterally reduced by the respondent and in significantly reducing the member's hours, without agreement by the member,
the respondent repudiated its contract of employment with the member sufficient for it to amount to a termination and the termination
was not effected lawfully and in a procedurally fair manner - Granted and Compensation Awarded - Australian Liquor, Hospitality and
Miscellaneous Workers Union, Western Australian Branch -v- BBS Espresso - CR 202 of 2002 - HARRISON C - 08/09/03 - Food
Retailing ..................................................................................................................................................................................................... 3427
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Conference referred re dispute following proposed introduction of drug and alcohol testing - Applicant sought three matters under dispute
with the Respondent Union to be dealt with being the company's right to conduct urine testing (as opposed to saliva testing which the
respondent sought), require employees to declare and provide an appropriate doctor's certificate in respect of any medication which
could leave to a positive test and that employees bear the cost of attending a required health assessment if choosing their own doctor -
Applicant argued saliva testing was unreliable and might indicate a positive result when the employee concerned has not taken any
form of drug - Respondent argued members preferred saliva testing, employees should not be required to provide over the counter
medication and that the introduction of the fitness for duty policy was in breach of the "No Extra Claims" clause in each of the
agreements with pioneer - Commission found the proposal to conduct urine testing as part of the fitness for duty policy as reasonable,
however could be revisited in the future and the Applicant pay employees reasonable medical costs of obtaining a certificate from their
own doctor Order issued - Pioneer Construction Materials Pty Ltd -v- Transport Workers' Union of Australia, Industrial Union of
Workers, Western Australian Branch - CR 164 of 2003 - BEECH SC - 17/11/03 - Road Transport  ........................................................ 4169

INDUSTRIAL AGREEMENTS—BARGAINING
Application for a declaration pursuant to section 42H(1) of the I.R. Act - Applicant Union argued that it attempted to initiate a bargaining

period with the respondent by giving notice in writing that it wished to negotiate an industrial agreement to be registered pursuant to
s.41 of the Act, but the respondent's response made it clear that it was not prepared to bargain and there was no reasonable prospect of
reaching an agreement - Respondent argued that the Act clearly contemplates where there had been no bargaining period there was no
power under s.42H for the Commission to declare that the bargaining period had ended - Commission reviewed I.R. Act and found that
the Respondent in this case was not a negotiating party as defined in s.40C and because it was not, a bargaining period could not be
initiated, therefore the Commission was incapable of making the determination that was necessary under s.42H to conclude that the
bargaining period had ended - Dismissed - Construction, Forestry, Mining and Energy Union Western Australian Branch -v- Personnel
Contracting Pty Ltd T/A Tricord Personnel - APPL 919 of 2003 - GREGOR C - 28/07/03 - Construction Trade Services ....................... 2999

Application for an Enterprise Order pursuant to Section 42I of the Industrial Relations Act - Applicant Union had argued that bargaining
between Applicant Union and Respondent had ended and that there was no reasonable prospect of the negotiating parties reaching
agreement - Further, there was no response or objection to the terms of the draft agreement but Respondent had objected to the
principle of signing any agreement to which the Applicant Union was a party - Respondent indicated that there were only
subcontractors on the sites and could see the signing of those agreements gave them no relief from industrial action - Further,
Respondent gave no evidence - Commission found that there was an absence of any challenge to what was said by the witness, thus he
was regarded a credible witness - Further, Commission was concerned that there had not been a proper ventilation of the principles to
be applied and was required to deal with the matter on the basis that was set out in s.42I of the Act and decided that the enterprise order
sought by the Applicant Union should be issued with effect from 16 August 2003 until 15 August 2004 - Enterprise order made -
Construction, Forestry, Mining and Energy Union Western Australian Branch -v- Hanssen Pty Ltd Project Management - APPL 606 of
2003 - GREGOR C - 15/08/03 - Construction Trade Services ................................................................................................................... 3220

4Application for Stay of Operation in Matter No. 606 of 2003 pending an appeal to Full Bench - Applicant sought to stay the operation of
the whole order No. 606 of 2003 on the grounds that there was no jurisdiction or power to make the enterprise order because the
enterprise order was not made within 21 days after the making of the declaration under s.42H(1) of the Act and the Commissioner at
first instance misconstrued s42I(1) and failed to exercise its discretion - Further, the CFMEU had failed to discharge the burden of
establishing that on the substantial merits of the case an order should be made and that the terms of the order were fair and reasonable -
Respondent opposed the application - President found that there were a number of serious issues to be tried including the question of
whether the Commissioner was deprived of jurisdiction or power or whether the fact that the matter was heard and determined more
than 21 days after the s.42H application was made could be remedied under the Act - Further, there was a serious issue to be tried on
whether s.26(3) of the Act was not complied with or whether as a matter of common law, procedural fairness was not afforded to the
Applicant by that failure - Finally, President found that the interests of the Applicant should be served before those of the Respondent
and its members - Order for a stay granted - Hannsen Pty Ltd Project Management -v- The Construction, Forestry, Mining and Energy
Union of Workers - PRES 14 of 2003 - President - SHARKEY P - 02/10/03 - Construction Trade Services ............................................ 3329

Application to register the Theatrical Employees (BOCS Ticketing and Marketing Services) General Agreement 2003 - Applicant Union
sought not only the registration of this agreement but also the cancellation of the Ministry for Culture & the Arts Enterprise Agreement
PSAAG 12 of 1998 - Respondent consented to its registration - Commission concluded that the agreement will be registered pursuant
to s 41 of the Industrial Relations Act 1979, however as there are additional parties to the previous agreement it will need to be
cancelled by other means - Agreement registered - Media, Entertainment and Arts Alliance of Western Australia (Union of Employees)
-v- Director General, Department of Culture and the Arts - AG 285 of 2003 - BEECH SC - 01/12/03 - Government Administration ...... 3960

INDUSTRY
3Applications to vary the Burswood Catering and Entertainment Pty Ltd Employees Award 2001 and the Burswood International Resort

Casino Employees' Award 2002 by inserting entitlements to pay parental leave, salary sacrifice and redundancy benefits which the
Respondent had offered as part of an Australian Workplace Agreement - Respondent opposed the applications - Commission in Court
Session found inter alia, that there was no merit argument advanced by the Applicant Union to support the inclusion of these
provisions in the award, or to substantiate the precise clause claimed in each case and by granting the union's claim, the conditions of
employment for employees of Respondents would not be brought into uniformity - CICS concluded that in the context of an I.R. Act
which had as an object to provide a system of fair wages and conditions of employment, and the role of awards providing entitlements
for the employees covered by them where agreement had not been reached, the dismissals of the applications did not preclude further
applications being made to enable the Commission to consider the inclusion of these provisions on their merits - Dismissed -
Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch -v- Burswood Resort (Management) Ltd
- APPL 2085,2086 of 2002 - Commission in Court Session - BEECH SC/WOOD C/HARRISON C - 14/08/03 – Various...................... 2766

INDUSTRY ALLOWANCE
Conference referred re entitlement to payment of a key allowance - Applicant Union argued that the Respondent erred when it ceased

paying installation assistants an allowance for carrying and using keys as provided for in Clause 15(7) of the Cultural Centre Award
1987 because the payment was an express term of the contract of employment as agreed in correspondence between the parties in 1997
- Applicant Union sought a declaration that on the basis of equity, good conscience and substantial merit that the Respondent reinstate
the payment of the key allowance to all installation assistants who were previously paid the allowance - Respondent opposed the
declaration sought and rejected the Applicant's claim that installation assistants were entitled to have the key allowance reinstated -
Further, Respondent argued that the installation assistants were excluded from the receipt of this allowance, both when the Award first
came into operation and now because they only carry security keys as part of their employment exclusively for the purpose of access
rather than security - Commission reviewed authorities and found inter alia, that the contents of the correspondence between the parties
in 1997 constitutes an agreement to pay the key allowance under Clause 15(7)(b) of the Award and that in all of the circumstances
based on equity, good conscience and substantial merit it would be unfair of the Respondent not to reinstate the payment of the key
allowance, backdated to the date upon which it was withdrawn - Declaration Issued - Australian Liquor, Hospitality and Miscellaneous
Workers Union, Western Australian Branch -v- Art Gallery of Western Australia Department of Culture and the Arts - CR 213 of 2002
- HARRISON C - 12/08/03 - Libraries Museums and the Arts .................................................................................................................. 3204
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3Applications to vary the Burswood Catering and Entertainment Pty Ltd Employees Award 2001 and the Burswood International Resort
Casino Employees' Award 2002 by inserting entitlements to pay parental leave, salary sacrifice and redundancy benefits which the
Respondent had offered as part of an Australian Workplace Agreement - Respondent opposed the applications - Commission in Court
Session found inter alia, that there was no merit argument advanced by the Applicant Union to support the inclusion of these
provisions in the award, or to substantiate the precise clause claimed in each case and by granting the union's claim, the conditions of
employment for employees of Respondents would not be brought into uniformity - CICS concluded that in the context of an I.R. Act
which had as an object to provide a system of fair wages and conditions of employment, and the role of awards providing entitlements
for the employees covered by them where agreement had not been reached, the dismissals of the applications did not preclude further
applications being made to enable the Commission to consider the inclusion of these provisions on their merits - Dismissed -
Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch -v- Burswood Resort (Management) Ltd
- APPL 2085,2086 of 2002 - Commission in Court Session - BEECH SC/WOOD C/HARRISON C - 14/08/03 – Various ...................... 2766

2Applications for enforcement of s.33(1)(c) of the I.R. Act - Applicant argued that by failing to appear at the Commission as required by the
summonses to witness, the Respondents had contravened or failed to comply with the Act - Respondents opposed the applications and
argued that they had not been validly served with the summonses to witness - Full Bench reviewed I.R. Act, Regulations, authorities
and found that the summonses were validly and duly served in accordance with the Act and the Regulations and gave reasons therefore
- Further, Full Bench found that there was no attempt at any time to show cause why the summonses to witness should be set aside
pursuant to s.33(2) of the Act and it was satisfied that the Respondents failed to appear in contravention of or non -compliance with
s.33(1)(c) of the Act - Full Bench found the allegation of non-compliance or contravention proven, that on the balance of probabilities,
the Respondents had not proven good cause for failing to appear and agreed that the appropriate penalty to impose was to issue a
caution to the Respondents - Proven - Registrar -v- Mr K Byerley - FBM 2,3 of 2003 - Full Bench - SHARKEY P/GREGOR
C/SCOTT C - 25/08/03............................................................................................................................................................................... 3066

Conference re interim orders sought for intervention and Joinder of Application 102/2003 - Intervener sought to intervene in his own right
in relation to the matter as he was the subject of the application and also sought to have a joinder of application re proceedings
commenced under s.29(1)(b)(ii) of the Act - Intervener argued he was likely to be affected by the Commission's decision and that there
was sufficient interest to intervene and that he would receive natural justice - Applicant objected to the intervention and joinder and
argued that it was well equipped and committed to advocating the case fully and professionally - Respondent also opposed the
intervention and the joinder of the intervener and argued that the intervention was vexatious - Further, it would have the effect of two
agents prosecuting the same matter and this would complicate matters - Public Service Arbitrator found that it was not desirable or in
the public interest to have two representatives acting on the intervener's behalf which would be unfair to Respondent and therefore
refused to grant the intervention - Further, Public Service Arbitrator found that it would be inappropriate to join the applications as it
would be unfair to the Respondent and not in the public interest and therefore declined the joinder application - Both applications
dismissed - Civil Service Association of Western Australia Incorporated -v- Director General, Department of Justice (Formerly known
as Ministry Of Justice) - PSAC 51 of 2002 - Public Service Arbitrator - HARRISON C - 04/09/03 - Government Administration........... 3115

Conference referred re access to hold discussions with members at the workplace - Applicant argued it had been denied access to
employees of the Respondents and sought an order that the Applicant, having given prior notification, was entitled to speak to all
employees who are members or are eligible to be members of the Applicant union, at times and places within schools, suitable to the
Applicant, including, but not limited to, the staffroom during meal breaks - Further, Applicant argued that if the Commission was to
issue an order in the terms sought it would not be inconsistent with s.49H(1) of the Act as the order sought did not confer additional
powers on authorised representatives, it merely sought to clarify and ensure the integrity of the current rights which the Applicant's
authorised representatives have under s.49H(1) of the Act - Respondent opposed the claim and argued that the Commission lacked
jurisdiction to issue the order sought as the order was inconsistent with s.49N(1) of the Act and that if an order was to issue, the venue
to hold discussions should be at the discretion of the employer - ALHMWU and the ISWA was granted leave to intervene and on
behalf of the ALHMWU, it was submitted inter alia, that it was appropriate for the Commission to deal with this issue as the venue for
holding meetings was an industrial matter - Commission reviewed I.R. Act and found that the Applicant had a right to hold discussions
with relevant employees after entering on school premises, and that right should not be fettered by an employer compelling that these
discussions be held at a venue which did not facilitate authorised representatives holding proper and meaningful discussions with
relevant employees - Further, Commission found that nominating a possible venue for union meetings to be held in a school was not
inconsistent with the powers of entry under Division 2G of the Act, that it would be appropriate in many instances for a union meeting
to be held in a school staffroom, and accordingly the Applicant's authorised representatives should not be denied access to this venue -
Order Issued - INDEPENDENT SCHOOLS SAL OFFIC -v- The Most Reverend B Hickey, Archbishop of Perth & Others - CR 167 of
2003 - HARRISON C - 28/08/03 – Education............................................................................................................................................ 3200

Conference referred re entitlement to payment of a key allowance - Applicant Union argued that the Respondent erred when it ceased
paying installation assistants an allowance for carrying and using keys as provided for in Clause 15(7) of the Cultural Centre Award
1987 because the payment was an express term of the contract of employment as agreed in correspondence between the parties in 1997
- Applicant Union sought a declaration that on the basis of equity, good conscience and substantial merit that the Respondent reinstate
the payment of the key allowance to all installation assistants who were previously paid the allowance - Respondent opposed the
declaration sought and rejected the Applicant's claim that installation assistants were entitled to have the key allowance reinstated -
Further, Respondent argued that the installation assistants were excluded from the receipt of this allowance, both when the Award first
came into operation and now because they only carry security keys as part of their employment exclusively for the purpose of access
rather than security - Commission reviewed authorities and found inter alia, that the contents of the correspondence between the parties
in 1997 constitutes an agreement to pay the key allowance under Clause 15(7)(b) of the Award and that in all of the circumstances
based on equity, good conscience and substantial merit it would be unfair of the Respondent not to reinstate the payment of the key
allowance, backdated to the date upon which it was withdrawn - Declaration Issued - Australian Liquor, Hospitality and Miscellaneous
Workers Union, Western Australian Branch -v- Art Gallery of Western Australia Department of Culture and the Arts - CR 213 of 2002
- HARRISON C - 12/08/03 - Libraries Museums and the Arts................................................................................................................... 3204

Application re unfair dismissal and contractual entitlements - Applicant sought an order to join the Uniting Church of Australia and the
Uniting Church of Australia Property Trust (WA) as parties to the application - Applicant Counsel argued inter alia, that it appeared
that Kingswood College and St Columba College were dissolved and the matter was not raised by the Respondent in any of its answers
nor did it give any indication that it would be refused to be bound by the obligations of Kingswood College if the Commission in due
course found for the Applicant - Further Applicant Counsel advanced a number of reasons why he said it was open to the Applicant to
reach the conclusion that the Respondent had never pleaded there was a termination by Kingswood College nor had it ever said that it
was free of contractual terms which bound its predecessors - Counsel for the Church opposed the issue of the order sought and argued
that the matter was not an industrial matter as defined in s.6 of the I.R. Act, that the reliance of the Applicant on the UCA Act was
misplaced and as for the Church it was not capable of being sued because it was not an entity but was the sum of its congregation -
Further, even if the Commission was to find against Counsel's argument that the stage to which the hearing of the case had reached was
such that extreme prejudice would exist towards her clients - Counsel for the Respondent refuted the argument that the Respondent had
not disclosed the position that it would adopt and argued that the answers were clear and the way the questioning of witnesses had
taken place should have indicated to the Applicant that it was always the Respondent's position that it was not liable to the whole of the
claim made, even though there might have been some aspects of the claim for which it may be required to mount a defence -
Commission applied the rules in interpreting Acts and reviewed authorities and found inter alia, that the arguments, based as they are
on the meaning of the provisions in the UCA Act, failed, that neither of the Church nor the Trust were at the relevant time or since an
employer of the Applicant, therefore the Applicant had no locus standi under s.29 to bring an application against either of them -
Commission concluded that it had jurisdiction to determine in any proceedings before it whether any matter to which the proceedings
relate was an industrial matter, that a finding on that question was, subject to ss.49 and 90, final and conclusive in respect to these
proceedings and leave was granted to appeal - Order Issued - Ms P Alderson -v- St Columba - Kingswood College - APPL 901 of 2001
- GREGOR C - 02/09/03 - Other Services .................................................................................................................................................. 3238
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Conference re monies owed - Respondent raised the issue of jurisdiction and claimed that as the dispute between the parties constituted a
civil matter the Commission did not have jurisdiction to deal with the matter - Respondent maintained that the issue was not an
industrial matter as it was not a matter which affected or related to the employment relationship between the parties, that at the time of
the accident, the employee was not undertaking work related to his normal duties and that the accident was purely as a result of
employee's negligence and relied on employee being charged for driving without due care and losing three demerit points subsequent
to this accident in support of this claim - Applicant Union maintained that the definition of industrial matter covers any matter affecting
or relating or pertaining to the work, privileges, rights or duties of employers or employees, that he Respondent had an expectation that
the employee would drive home with the Respondent's goods to be delivered the following morning and the Respondent allocated the
employee a vehicle for this purpose and as the employee was undertaking duties in connection with his employment when the accident
happened, the Commission had jurisdiction to deal with this issue - Commission reviewed s.7 of the I.R. Act and found that the
employee was in the course of fulfilling his duties when he was involved in a motor vehicle accident, that the employee was allocated a
vehicle in order to undertake one of the duties expected of him by the Respondent and as he was driving from work to home loaded
with goods to be delivered the next morning when the accident happened, there was a sufficient connection with the act of the
employee driving home from work with the Respondent's goods for delivery the next day to constitute this dispute being an industrial
matter and thus Commission had jurisdiction to deal further with the application - Jurisdiction Found - The Shop, Distributive and
Allied Employees' Association of Western Australia -v- Bayswater Powder Coaters Pty Ltd - C 142 of 2003 - HARRISON C -
29/10/03 - Road Transport ......................................................................................................................................................................... 3786

2Appeal against Decision of Commission (83WAIG3200) re access to hold discussions with members at the workplace - Appellant argued
that the learned Commissioner erred in law in making the order and erred in her interpretation of Section 49H of the IR Act - Further,
the learned Commissioner accepted that the school staffroom was not the current place where Union meetings were held in many
schools - Respondent opposed the appeal - Full Bench found that the crux of the matter was that the ISSOA was not seeking to hold
discussions with relevant employees in the school staffroom alone which included lunchrooms, tearooms or other similar rooms -
Further, Full Bench found that the order only recognised what was right of the ISSOA pursuant to S.49H of the Act to enter and hold
discussions on the premises as defined and that union officials were entitled to exercise their right of entry by using the staffroom -
Finally, Full Bench upheld the appeal insofar as it was necessary to insert in the order in the second line after the word employees,
"with relevant employees who wish to participate in those discussions" otherwise the appeal was not made out and dismissed - Appeal
upheld in part - The Most Reverend B Hickey, Archbishop of Perth -v- INDEPENDENT SCHOOLS SAL OFFIC - FBA 31 of 2003 -
Full Bench - SHARKEY P/COLEMAN CC/BEECH SC - 26/11/03 – Education ..................................................................................... 3953

Complaint made under the Industrial Relations (Industrial Agents) Regulations 1997 – Complainant was challenging the validity of the
registration of an industrial agent – Registrar concluded that the matter was investigated and found that the agent was a fit and proper
person to be registered as an industrial agent and that the registration was properly obtained – Complaint not made out- Ema P. Alvarez
Olivares -v- Bryan Stokes - ADMIN 21 of 2003 – SPURLING REG. - 18/11/03 ..................................................................................... 4131

Complaints made under the Industrial Relations (Industrial Agents) Regulations 1997 – Complainant was challenging the validity of the
registration of an industrial agent and asserting that the agent contravened a requirement of his registration, namely compliance with
part of the Code of Conduct set out as schedule 1 to the Regulations – Further, the Complainant was asserting that a second industrial
agent contravened a requirement of his registration as per the same schedule – Registrar concluded that this matter had previously been
raised by the same Complainant, determined and disposed of by the Industrial Magistrate and so found that there was no substance to
either complaint made against the first and second Agent – Complaint not made out- Jose Rogelio Aguilera Acosta -v- Bryan Stokes
and Gerry Broderick - ADMIN 25 and 26 of 2003 – SPURLING REG. - 18/11/03 .................................................................................. 4133

Conference referred re termination of employment - Applicant Union argued and denied that its member was summarily dismissed on the
grounds of serious misconduct and had abused the safety tagging system rather there had never been an issue with respect to his
tagging of equipment or conduct - Further, Applicant Union argued that the eligibility for membership rule enabled the Applicant to
represent the interests of any employee engaged in the industry of metalliferous mining and the mining of minerals - Respondent
opposed the claim and argued that he had abused the safety tagging system and attempted to sabotage the mining operations by tagging
critical machinery with pre-existing minor defects that he was responsible for fixing but had refused to fix - Further, Respondent
argued that the Applicant Union lacked the constitutional capacity under its registered rules to enrol the member and he was not
covered by the Union's eligibility for membership rule - Commission rejected the Respondent's claim regarding Applicant Union's
jurisdiction and the application lodged in the Commission - Commission found that Respondent could not justify a summary dismissal
for misconduct and furthermore, no one had conducted any form of investigation - Commission found that the member was dismissed
unfairly and reinstatement was inappropriate and awarded compensation - Declaration and Order issued - The Australian Workers'
Union, West Australian Branch, Industrial Union of Workers -v- Freeman Earthmoving Pty Ltd - CR 131 of 2002 - KENNER C -
28/11/03 - Services to Mining ................................................................................................................................................................... 4137

INTERPRETATION—WORDS AND PHRASES
Complaint re breach of the Electrical Contracting Industry Award No. R22 of 1978 - Claimant argued that Respondent had failed to comply

with the Award as it did not pay provisions according to the Award - Respondent argued that it did not contract to do electrical work
and that it provided labour as it was a licensed employment agent - Industrial Magistrate found that Respondent was a licensed
employment agent and did not have an interest in the Award - IM further found that Claimant had not established that Respondent was
bound by the Award - Dismissed - COMM, ELECTRIC, ELECT, ENERGY -v- Benchmark Recruitment (WA) Pty Ltd - M 165 of
2002 - Industrial Magistrate - Tarr IM - 05/06/03 - General Construction ................................................................................................. 1785

Complaint re breach of the Restaurant, Tearoom and Catering Workers' Award 1979 No.48 of 1978 - Claimant argued that Respondent
failed to comply with the provisions of the Award and that the classification of Counterhand, for which there was no definition applied
to the employee, employed as a Canteen Co-Ordinator - Respondent argued that there was no calling in the Award for a Canteen Co-
Ordinator and no classification - Industrial Magistrate found that the employee's duties may have included some of those of other
classifications in the Award, nevertheless the employee was employed as a Canteen Co-Ordinator and that was not a classification
found in the Award - Dismissed - Nyree Collins, Department of Consumer and Employment Protection -v- Yule Brook College
Parents and Citizens' Association Incorporated - M 20 of 2003 - Industrial Magistrate - Tarr IM - 10/06/03 – Education......................... 1787

Conference referred re suspension of a union member for allegedly leaving his workplace without authorisation - Applicant Union sought
an order that a penalty imposed upon its member be quashed - Applicant Union argued the employee had permission from the
respondent to attend a meeting and in accordance with the terms of the now cancelled Industrial Relations Agreement (1997) the
employee was entitled to attend the meeting and no penalty should have been imposed - Applicant Union also argued that if it was held
that the employee did not obtain permission to attend the meeting, in accordance with Cl 5(3) of the Agreement, the only detriment the
employee should have suffered was loss of pay for the period of the meeting - Respondent opposed the applicant's claim and argued
that the employee did not seek permission to attend the meeting, that Cl 5(3) of the agreement, on its proper construction, did not limit
the penalty to only loss of pay and the penalty was justifiable in the circumstances and should stand - Commission found on all the
evidence that the employee did leave his workplace without permission, that the Agreement obliged the respondent to grant "work
release" where the requirement was in accordance with the agreement, as was the case in this issue and that a penalty of a three day
suspension was not appropriate and was harsh and should not stand - Upheld in Part - AUTO, FOOD, METAL, ENGIN UNION -v-
BHP Billiton Iron Ore Pty Ltd - CR 62 of 2002 - KENNER C - 09/12/02 - Metal Ore Mining ................................................................. 1841
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3State Wage Case 2003 - CICS considered whether to give effect to the National Wage Case Decision (Safety Net Review - Wages) (NWD)
dated 6/5/2003 and review the Minimum Weekly Rates of Pay under the MCEA, 1993 - Minister for Labour Relations argued that in
accordance with s.51(3) of the Act the date of effect of the wage adjustment should be no later than 5/6/03 and there was no economic
or other merit argument that there should be a 12 month qualifying period for the increase - TLC argued s.51(3) of the Act was clear
and unambiguous in requiring any wage increase made under s.51 to have effect within 30 days of the NWD - AMMA argued that
s.51(3) of the Act did no more than require the Commission to make its decision operative within 30 days of the NWD and it did not
require the increase to be effective within that time frame - CCIWA argued that the employees covered by state awards should not
have an advantage as to when the NWD applied compared to those covered by Federal awards, where there was often a significant
period from when the decision was handed down to the actual increase itself, and that the imposition of an adjustment within 30 days
of the NWD in WA would destroy the efficacy of award structure - CICS rejected submissions for an award by award application of
the wage increase and gave reasons therefore - Further, CICS reviewed I.R. Act and found no good reason not to implement the NWD
by general order, varying the wages by $17.00 for award rates up to including $731.80 per week and $15.00 for award rates above
$731.80 per week and issued the Statement of Principles - June 2003, effective from 5/6/03 - Majority CICS interpreted s.51(3) of the
Act as meaning that the provisions of the General Order were to have effect no more than 30 days after the date of the NWD - CICS
further found on the economic material before them, there was nothing substantial which would deter the Commission from the course
of maintaining the alignment between the Statutory Minimum Wage for employees 21 years and over and Adult Minimum Award
Wage, and that the rate of $448.40 per week was an equitable level of remuneration and accords with principles of fairness and justice
- CICS found it was mandatory for the Commission to review the minimum weekly rates of pay for apprentices and trainees under
ss.14 & 15 respectively of the MCEA each time a National Wage Case was considered, and to make an order setting the new minimum
weekly rates effective from the date of the State Wage Case General Order - Further, that it was important that the minimum wage rate
under the MCEA did not impact on award rates so as to cause confusion and expose employers to the possibility of breaching the
MCEA while adhering to the award rate - CICS determined two classes of trainees for the purposes of s.15 of the MCEA and gave
reasons therefore and declined to set a different rate on the sole basis of age, for a trainee who has reached the age of 21 years of age -
State Wage Case, Statutory Minimum Wage, Reasons for Decision and General Orders Issued - (Commission's own motion) -v-
Trades and Labor Council of Western Australia & Others - APPL 569 of 2003 - Commission in Court Session - COLEMAN
CC/BEECH SC/GREGOR C - 05/06/03 – Various .................................................................................................................................... 1899

2Appeal against Decision of Commission (83WAIG2880) re extension of time and application to extend time in which to file appeal -
Appellant argued that the Commissioner erred in law on the grounds that the application was lodged three days out of time and
accepted the application, the Commissioner applied the discretion to extend time retrospectively to a termination occurring before the
date of enactment of the I.R. Act and thus the decision was ultra vires the Act - Full Bench found that the delay of nearly two months
before the notice of the appeal was filed, was to great a delay without satisfactory explanation for it in relation to an appeal against a
finding - Full Bench reviewed authorities, I.R. Act and found that the Act, was able to operate to enable the referral of the claim to be
validly accepted out of time as it was by the Commission and that acceptance of course, operated as an effective extension of time - Fu
Bench further found that the order made was entirely within power and that the appeal should fail in any event and that the application
for leave to extend time within which to appeal should be dismissed - Dismissed - Carnarvon Medical Service Aboriginal Corporation
-v- Mr NJ Stiles - FBA 11 of 2003 - Full Bench - SHARKEY P/BEECH SC/KENNER C - 14/07/03 - Community Services .................. 2751

Conference referred re alleged breaches of discipline - Applicant Union argued the disciplinary process did not comply with the statutory
requirements therefore the whole process was invalid and void, the respondent conceded the process was flawed but proposed to
recommence the process and to recommence the disciplinary process would be harsh, oppressive and prejudicial - Applicant Union
sought an order that all decisions arising from the process be quashed and the respondent be barred from any further action against the
employees in respect of the allegations - Respondent argued that as the purported disciplinary proceedings were void and because of
the operation of s.55 of the Interpretation Act (WA) 1984, the respondent was able to recommence disciplinary proceedings against the
employees, there was no prejudice to the employees being subject to properly constituted disciplinary proceedings under the PSM Act
and if the respondent was prevented from proceeding with disciplinary proceedings because of previous technical defects this would
not be in accordance with equity, good conscience and the substantial merits of the case - Commission reviewed authorities,
Interpretation Act 1984 and found that res judicata did not arise in this matter, that the investigation process and the outcome were null
and void, but the evidence which precipitated the investigation remained alive - Further, that evidence stood on its own and existed
prior to there being any disciplinary process, it was the disciplinary process, not the evidence, which was tarnished and the respondent
ought to have a second opportunity to investigate what clearly were serious allegations and allegations which were not baseless -
Dismissed - Civil Service Association of Western Australia Incorporated -v- Chief Executive Officer, Department of Land
Administration - PSACR 7 of 2003 - SCOTT C - 30/07/03 - Government Administration ........................................................................ 2792

Application re contractual entitlements - Applicant argued that under his contract of employment, he had a right to a payment of sick leave
for an indefinite period if he suffered an illness or an accident and provided medical evidence - Applicant argued that in interpreting
the clause the meaning was clear and there was no ambiguity which would require the Commission to use any extrinsic aid in
determining the true meaning - Respondent argued that the proper interpretation of the contract could not lead to such a conclusion,
that the plain and ordinary meaning of the clause was that it did not contain any words which suggest paid sick leave was unlimited -
Commission reviewed authorities, applied the rules of interpretation and found that pursuant to Clause 6.2 sick leave of the General
Conditions of Employment, the Applicant was not entitled to the paid sick leave for an indefinite period of time - Dismissed - Mr RC
Green -v- Millenium Inorganic Chemicals - APPL 976 of 2003 - GREGOR C - 05/08/03 - Electricity and Gas Supply............................ 2836

Application re unfair dismissal - Applicant argued dismissal was harsh as there was no warning given, the discussion at termination was
very brief and he was not given the opportunity to defend any allegation of wrong doing - Respondent argued that the applicant's
dismissal was purely for financial reasons as the company was in dire straits and had to make cutbacks and this was discussed with the
applicant and alternatives were sough - Further, Respondent challenged the jurisdiction of the Commission and argued that the
applicant's annual salary was above the threshold specified in the Act and that it was not prepared to discuss the issue further until their
jurisdictional matter had been heard - Commission reviewed I.R. Act, authorities and found that 'salary' could be read as separate to
'allowance' and both were components of 'remuneration'; that the prescribed amount referred to in s.29AA of the Act related to the
salary received by the applicant and that component was below the prescribed amount, therefore the application was within the
Commission's jurisdiction - Order Issued - Mr PJ O'Sullivan -v- Cooks Construction - APPL 43 of 2003 - WOOD C - 04/07/03 - Other
Mining........................................................................................................................................................................................................ 2860

Application re unfair dismissal seeking compensation - Applicant argued he was treated differently from other employees, the timing of the
dismissal was calculated to deprive him of a higher goodwill payment, he was only given two days to provide a formal proposal for the
billing requirement to the respondent, the respondent ignored his business was a significant fee earner and contributed to overall profits
and the manner of his termination was procedurally inadequate and unfair - Respondent argued there was continuing concerns with the
applicant's productivity, this was raised on several occasions and there was no improvement by the applicant - Further, the applicant
did not propose a suitable alternative arrangement, he was made redundant as there was not sufficient work to keep him employed but
if he had been meeting his target there would not have been a reason to make him redundant - Commission found the applicant was not
made redundant, the respondent did not correctly address performance issues with the applicant, he was not afforded a fair go all round
and his dismissal was harsh and unfair and awarded compensation - Claim for notice dismissed - Granted in Part - Mr D Schildkraut -
v- Craig A Vivian, Robert W Parker and Ian K Macpherson Trading as Ord Partners & Others - APPL 1298 of 2002 - WOOD C -
03/07/03 – Finance ..................................................................................................................................................................................... 2867

Application re harsh, oppressive and unfair dismissal seeking reinstatement - Respondent argued that the contract of employment was
frustrated by the actions of a third party by the imprisonment of the Applicant - Commission reviewed authorities and found on
evidence that the Applicant's employment came to an end by frustration, not by dismissal and because there was no dismissal, there
was no jurisdiction and accordingly the Commission had no power to deal with the application - Dismissed - Mr MS Wood -v- Brumar
Services Pty Ltd - APPL 222 of 2003 - SCOTT C - 05/08/03 - Other Services .......................................................................................... 2891
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Conference referred re termination of employment - Applicant Union argued that its member's dismissal was contrary to the provisions of
the Furniture Trades Industry Award No. A6 of 1984 and disputed the bona fides of the Respondent in the termination, claiming some
of the members involved had been promised permanent positions - Respondent argued that sales had tapered off very quickly and the
Respondent had to make a decision to make casual employees redundant - Respondent further argued that there had been fair treatment
with every employees judged by performance and skill requirements, that union member's behaviour and conduct towards not only the
Respondent but some of its employees had been abusive and interfered with them in their private time, and in addition union member
tried to undermine the authority of management with allegations which were not factual - Commission found on evidence that it was
open to conclude that because union member knew that he would not be employed over the Christmas break he had a sufficient
knowledge of the rules and guidelines which had been published to all staff on 24/10/2002 by Respondent - Further, Commission
found that the Respondent was entitled to bring the casual engagement to an end at any time by giving the appropriate notice, that the
processed by which union member was informed about his selection could not be called into question because it was a fair process -
Commission concluded that Respondent had not acted unfairly on the tests set out in Undercliffe Nursing Home v Federated
Miscellaneous Workers Union (1985) 65 WAIG 385 and there was no warrant for the Commission to interfere with the decision -
Dismissed - The Forest Products, Furnishing and Allied Industries Industrial Union of Workers, W.A. Branch -v- Jensen Jarrah Pty Ltd
- CR 47 of 2003 - GREGOR C - 28/07/03 ................................................................................................................................................. 2904

1Appeals against Decisions of Full Bench (83WAIG454 & 917) re unfair dismissal and contractual entitlements - Appeal IAC 3 of 2003,
Appellant argued that Full Bench erred in law in interpreting the Industrial Relations Act by holding that failure to pay an adequate
redundancy payment or severance payment had constituted an unfair dismissal and that the failure to pay an adequate redundancy
payment could not be said to be unfair and redundancy did not give rise to the same considerations of unfairness as did a dismissal for
misconduct/poor performance - Appeal IAC 6 of 2003, Appellant contended that it was not lawful for the Full Bench to revisit its order
so as to make an adjustment - Industrial Appeal Court found that the central issue was whether the amount ordered by the Full Bench
to be paid for redundancy could be characterised as compensation for loss within the meaning of the term in s23A(1)(ba) of the I.R.
Act - IAC found that Applicant could only have suffered a loss within the meaning of the I.R. Act if he was deprived of something to
which he was lawfully entitled too - Further, IAC found that Applicant had no entitlement to redundancy and as a consequence, he
suffered no "loss" by reason of the failure by Respondent to pay him a redundancy sum - IAC 3 of 2003 allowed and IAC 6 of 2003
dismissed - ePath WA Pty Ltd -v- Mr I Adriansz - IAC 3 and IAC 6 of 2003 - Industrial Appeal Court - Scott J./Parker J./Merriman J -
08/08/03 - Health Services ......................................................................................................................................................................... 3048

2Appeal against Decision of Commission (83WAIG3165) re extension of time to file application for unfair dismissal - Appellant argued
that the Commissioner erred in law in finding that the Respondent had discharged the onus upon him under s.29(3) of the I.R. Act 1979
to positively satisfy the Commissioner that it was not unfair to accept out of time his claim under s.29(1)(b)(i) that he was harshly,
oppressively (sic) or unfairly dismissed and that it was in the public interest that the appeal lie and implicitly acknowledge that the
decision appealed against was a finding within the meaning of s.49(2a) of the Act - Full Bench applied principles and authorities and
found that all the evidence before the Commission at first instance should have led to the conclusion that it would be unfair to accept
the referral out of time because of its lack of merit - Further, Full Bench found that the Commissioner erred in its finding, that the
decision at first instance miscarried and gave reasons therefore - Upheld and order at first instance varied - Director General
Department of Education -v- Mr PS Malik - FBA 13 of 2003 - Full Bench - SHARKEY P/SCOTT C/KENNER C - 20/08/03 -
Government Administration....................................................................................................................................................................... 3056

2Applications for enforcement of s.33(1)(c) of the I.R. Act - Applicant argued that by failing to appear at the Commission as required by the
summonses to witness, the Respondents had contravened or failed to comply with the Act - Respondents opposed the applications and
argued that they had not been validly served with the summonses to witness - Full Bench reviewed I.R. Act, Regulations, authorities
and found that the summonses were validly and duly served in accordance with the Act and the Regulations and gave reasons therefore
- Further, Full Bench found that there was no attempt at any time to show cause why the summonses to witness should be set aside
pursuant to s.33(2) of the Act and it was satisfied that the Respondents failed to appear in contravention of or non -compliance with
s.33(1)(c) of the Act - Full Bench found the allegation of non-compliance or contravention proven, that on the balance of probabilities,
the Respondents had not proven good cause for failing to appear and agreed that the appropriate penalty to impose was to issue a
caution to the Respondents - Proven - Registrar -v- Mr K Byerley - FBM 2,3 of 2003 - Full Bench - SHARKEY P/GREGOR
C/SCOTT C - 25/08/03.............................................................................................................................................................................. 3066

Application for a Declaration pursuant to s.71 of the Industrial Relations Act - Applicant Union sought a Declaration pursuant to S.71(2) of
the Industrial Relations Act that the Australian Maritime Officers' Union was the counterpart federal Union of the AMOU which was a
state organisation as defined in s.71(1) of the Act - Application was unopposed - Full Bench found that the federal AMOU was
registered pursuant to the Workplace Relations Act 1996 and that was a federally registered organisation and that was also a State
Organisation - Full Bench also determined whether the federal body was a Branch within the meaning of the definition of Branch in
s.71 of the Act - Finally Full Bench was satisfied that the AMOU Western Area was a branch of an organisation of employees
federally registered within the meaning of branch as defined in s.71 of the Act and made the declaration sought by the AMOU -
Declaration issued - The Australian Maritime Officers Union - Western Area Union of Employees -v- (Not applicable) - FBM 6 of
2003 - Full Bench - SHARKEY P/WOOD C/HARRISON C - 05/09/03 - Unions .................................................................................... 3074

4Application for stay of operation of part of Commission's Decision in Matter No. 1460 of 2002 pending appeal to Full Bench - Applicant
submitted that there was a serious issue to be tried relating to the merits of the Respondent's claim and the question of compensation
because in ordering the payment for compensation the Commissioner at first instance erred in its decision - President applied principles
for the stay and found that there was no serious issue to be tried regarding compensation for injury and the finding of unfair dismissal
and the merits of that finding, however, there was a serious issue to be tried, in relation to the question of compensation, which had not
been seriously contradicted in the written submission of counsel for the Respondent - Further, President found the equity, good
conscience and substantial merits of the case had been established, by the Applicant, to lay with the Applicant and the Applicant had
established within the meaning of s.26(1)(c) of the Act that its interest should be served by granting the application in preference to the
interest of the Respondent - President issued an order that the decision at first instance, constituted by the order appealed against, be
and was hereby stayed in its operation, in relation to paragraph 2 only, until the hearing and determination of the appeal or further
order - Order Issued - Millennium Inorganic Chemicals Ltd -v- Mr DC Trimble - PRES 12 of 2003 - President - SHARKEY P -
28/08/03 - Metal Product Manufacturing ................................................................................................................................................... 3082

Conference referred re access to hold discussions with members at the workplace - Applicant argued it had been denied access to
employees of the Respondents and sought an order that the Applicant, having given prior notification, was entitled to speak to all
employees who are members or are eligible to be members of the Applicant union, at times and places within schools, suitable to the
Applicant, including, but not limited to, the staffroom during meal breaks - Further, Applicant argued that if the Commission was to
issue an order in the terms sought it would not be inconsistent with s.49H(1) of the Act as the order sought did not confer additional
powers on authorised representatives, it merely sought to clarify and ensure the integrity of the current rights which the Applicant's
authorised representatives have under s.49H(1) of the Act - Respondent opposed the claim and argued that the Commission lacked
jurisdiction to issue the order sought as the order was inconsistent with s.49N(1) of the Act and that if an order was to issue, the venue
to hold discussions should be at the discretion of the employer - ALHMWU and the ISWA was granted leave to intervene and on
behalf of the ALHMWU, it was submitted inter alia, that it was appropriate for the Commission to deal with this issue as the venue for
holding meetings was an industrial matter - Commission reviewed I.R. Act and found that the Applicant had a right to hold discussions
with relevant employees after entering on school premises, and that right should not be fettered by an employer compelling that these
discussions be held at a venue which did not facilitate authorised representatives holding proper and meaningful discussions with
relevant employees - Further, Commission found that nominating a possible venue for union meetings to be held in a school was not
inconsistent with the powers of entry under Division 2G of the Act, that it would be appropriate in many instances for a union meeting
to be held in a school staffroom, and accordingly the Applicant's authorised representatives should not be denied access to this venue -
Order Issued - INDEPENDENT SCHOOLS SAL OFFIC -v- The Most Reverend B Hickey, Archbishop of Perth & Others - CR 167 of
2003 - HARRISON C - 28/08/03 - Education............................................................................................................................................ 3200
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Application re unfair dismissal and contractual entitlements - Applicant sought an order to join the Uniting Church of Australia and the
Uniting Church of Australia Property Trust (WA) as parties to the application - Applicant Counsel argued inter alia, that it appeared
that Kingswood College and St Columba College were dissolved and the matter was not raised by the Respondent in any of its answers
nor did it give any indication that it would be refused to be bound by the obligations of Kingswood College if the Commission in due
course found for the Applicant - Further Applicant Counsel advanced a number of reasons why he said it was open to the Applicant to
reach the conclusion that the Respondent had never pleaded there was a termination by Kingswood College nor had it ever said that it
was free of contractual terms which bound its predecessors - Counsel for the Church opposed the issue of the order sought and argued
that the matter was not an industrial matter as defined in s.6 of the I.R. Act, that the reliance of the Applicant on the UCA Act was
misplaced and as for the Church it was not capable of being sued because it was not an entity but was the sum of its congregation -
Further, even if the Commission was to find against Counsel's argument that the stage to which the hearing of the case had reached was
such that extreme prejudice would exist towards her clients - Counsel for the Respondent refuted the argument that the Respondent had
not disclosed the position that it would adopt and argued that the answers were clear and the way the questioning of witnesses had
taken place should have indicated to the Applicant that it was always the Respondent's position that it was not liable to the whole of the
claim made, even though there might have been some aspects of the claim for which it may be required to mount a defence -
Commission applied the rules in interpreting Acts and reviewed authorities and found inter alia, that the arguments, based as they are
on the meaning of the provisions in the UCA Act, failed, that neither of the Church nor the Trust were at the relevant time or since an
employer of the Applicant, therefore the Applicant had no locus standi under s.29 to bring an application against either of them -
Commission concluded that it had jurisdiction to determine in any proceedings before it whether any matter to which the proceedings
relate was an industrial matter, that a finding on that question was, subject to ss.49 and 90, final and conclusive in respect to these
proceedings and leave was granted to appeal - Order Issued - Ms P Alderson -v- St Columba - Kingswood College - APPL 901 of 2001
- GREGOR C - 02/09/03 - Other Services .................................................................................................................................................. 3238

Application re contractual entitlement - Applicant argued that under her contract of employment there was no capacity for the respondent to
demote her by transferring her and that she should have remained in her existing position to which she had been appointed - Applicant
further argued that throughout her employment no issue was raised about her performance and that as she was demoted and given the
procedure adopted by the respondent she was denied benefits due to her under her contract of employment - Respondent argued the
applicant was advised the transfer was not a performance issue, that the need for the transfer was to achieve a cultural change, the onus
was on the respondent to provide a job at the applicant's designated classification and pay wages and not to provide work in a specific
location and as there was no specific term of the applicant's contract of employment which limits her employment to a particular
position the Commission cannot imply a benefit for the applicant to permanently hold a particular position - Further, Respondent
argued the Commission had no jurisdiction to deal with the matter and maintained the applicant's transfer was not a demotion as there
was no down skilling - Commission found there was jurisdiction to deal with the applicant's claim on the basis that she was not seeking
a benefit due to her under the Agreement - Commission further found that although the applicant's forced transfer was poorly handled
and the applicant was treated in a manner which left much to be desired, the applicant was not demoted but transferred to a position of
equal status and skill level - Dismissed - Mrs J Brown -v- University of Western Australia - APPL 1178 of 2002 - HARRISON C -
19/09/03 – Education.................................................................................................................................................................................. 3381

Application to vary the AWU Gold (Mining and Processing) Award No A 1 of 1992 - Applicant argued s27 of the MCE Act dealing with
an entitlement to Bereavement Leave did not contain the express exclusion for casual employees, that the industry allowance should
not be incorporated in the "Rate of Pay" for these purposes because the payment was truly an allowance and not a component of the
wage rate and there was no custom and practice in relation to this industry - In relation to rounding, there should be no rounding,
alternatively if there was to be rounding then it should be to the nearest five cents - Respondent argued definition of "casual employee"
in s3(1) of the MCE Act, it was the case the parliament intended, as with other leave entitlements, to exclude casual employees from
bereavement leave provisions, that the industry allowance was a hybrid payment because although it was specified as an allowance
under cl 17-Allowances it also appears in cl 16-Wage rates of the award and should be included for the purposes of allowances formula
adjustment under Principle 5 and that rounding should be approached on three levels allowances paid weekly or fortnightly, daily and
hourly rounded to the nearest 10 cents, 5 cents and 1 cent respectively - Commission was of the opinion that it was obliged to interpret
the MCE Act as it was to be found and uphold the applicant's claim to Bereavement Leave for casual employees, that the industry
allowance should not be regarded as part of the "Rate of Pay" for the purposes of Principle 5 of the Principles and did not consider it
was the intention of the CICS or the effect of the 1997 SWC decision to provide the ability to retrospectively apply the first eight dollar
ASNA to allowances and rounding of allowances paid weekly or per day/shift to be the nearest ten cents and all other allowances to be
rounded to the nearest five cents - Award varied - The Australian Workers' Union, West Australian Branch, Industrial Union of
Workers -v- Kalgoorlie Consolidated Gold Mines Pty Ltd & Others - APPLA 899 of 2002 - KENNER C - 19/11/02 - Metal Ore
Mining   ..................................................................................................................................................................................................... 3596

Application re unfair dismissal and contractual entitlements - Applicant's Counsel submitted that Exhibits R6 and R7 prepared by the
Respondents did not show there was a reduced income or a financial problem and in that sense there was no genuine reason for
redundancy - Further, it was submitted that Applicant was summarily dismissed, his contract did not allow him to be terminated
without working his notice and he was not given reasonable notice - Respondent submitted that there was a clear business need for
restructure in Western Australia, the change to business relative to previous years and the failure to win the Nylex contract left the
Respondent in the position that projected income would decline and the administrative functions of the job were removed to
Melbourne and hence it was a bonafide redundancy - Commission reviewed authorities, Act and found that the redundancy was a
genuine redundancy and in that respect the onus upon the Respondent to prove that there was a valid redundancy had been discharged -
Commission found that the termination was not summary in nature and the manner of dismissal was not harsh or oppressive, but in
simple terms the Respondent got the termination wrong as there was work which the Applicant could have done and which instead the
Respondent chose not to offer to him but to employ two new employees to do and as this work was not offered to the Applicant, the
Applicant was not afforded a fair go all round and awarded compensation - Commission also found that the Applicant's employment
was covered by an award - Granted - Mr S Howlett -v- Kalinda Meadows Pty Ltd & Other - APPL 1982 of 2002 - WOOD C -
30/09/03 - Other Services   ........................................................................................................................................................................ 3718

1Appeal against decision of the President in matter No. PRES 4/2003 given on 17/4/2003 re Orders pursuant to s.66 of the I.R. Act -
Appellant argued that the President declined to make any orders or declarations in favour of the Appellant and dismissed the
application in that the President misconstrued s.66 of the I.R.Act - Further, the President was obliged to grant relief sought by the
Appellant because the Appellant had established that the rules of the Respondent were not observed or were observed in an
inappropriate manner - Respondent opposed the appeal - Industrial Appeal Court found that the learned President was under a legal
duty to exercise the jurisdiction of the Commission and to hear the Appellant's application made under s.66 of the Act - IAC found that
the appeal should be allowed and declared that the Appellant when President of the Respondent acted within the Rules of the CSA and
the Appellant had the power to call the Council meeting and that convening a special Council meeting the Appellant exercised her
powers conferred on her under the rules of the CSA and did not act in breach of any of the requirements of procedural fairness -
Appeal allowed - DM Robertson -v- Civil Service Association of Western Australia Incorporated - IAC 9 of 2003 - Industrial Appeal
Court - Anderson J./Owen J./Parker J. - 27/11/03 – Unions........................................................................................................................ 3938

2Appeal against Decision of Commission (83WAIG3200) re access to hold discussions with members at the workplace - Appellant argued
that the learned Commissioner erred in law in making the order and erred in her interpretation of Section 49H of the IR Act - Further,
the learned Commissioner accepted that the school staffroom was not the current place where Union meetings were held in many
schools - Respondent opposed the appeal - Full Bench found that the crux of the matter was that the ISSOA was not seeking to hold
discussions with relevant employees in the school staffroom alone which included lunchrooms, tearooms or other similar rooms -
Further, Full Bench found that the order only recognised what was right of the ISSOA pursuant to S.49H of the Act to enter and hold
discussions on the premises as defined and that union officials were entitled to exercise their right of entry by using the staffroom -
Finally, Full Bench upheld the appeal insofar as it was necessary to insert in the order in the second line after the word employees,
"with relevant employees who wish to participate in those discussions" otherwise the appeal was not made out and dismissed - Appeal
upheld in part - The Most Reverend B Hickey, Archbishop of Perth -v- INDEPENDENT SCHOOLS SAL OFFIC - FBA 31 of 2003 -
Full Bench - SHARKEY P/COLEMAN CC/BEECH SC - 26/11/03 - Education   .................................................................................... 3953
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Conference re interim orders sought for intervention and Joinder of Application 102/2003 - Intervener sought to intervene in his own right
in relation to the matter as he was the subject of the application and also sought to have a joinder of application re proceedings
commenced under s.29(1)(b)(ii) of the Act - Intervener argued he was likely to be affected by the Commission's decision and that there
was sufficient interest to intervene and that he would receive natural justice - Applicant objected to the intervention and joinder and
argued that it was well equipped and committed to advocating the case fully and professionally - Respondent also opposed the
intervention and the joinder of the intervener and argued that the intervention was vexatious - Further, it would have the effect of two
agents prosecuting the same matter and this would complicate matters - Public Service Arbitrator found that it was not desirable or in
the public interest to have two representatives acting on the intervener's behalf which would be unfair to Respondent and therefore
refused to grant the intervention - Further, Public Service Arbitrator found that it would be inappropriate to join the applications as it
would be unfair to the Respondent and not in the public interest and therefore declined the joinder application - Both applications
dismissed - Civil Service Association of Western Australia Incorporated -v- Director General, Department of Justice (Formerly known
as Ministry Of Justice) - PSAC 51 of 2002 - Public Service Arbitrator - HARRISON C - 04/09/03 - Government Administration .......... 3115

Conference referred re access to hold discussions with members at the workplace - Applicant argued it had been denied access to
employees of the Respondents and sought an order that the Applicant, having given prior notification, was entitled to speak to all
employees who are members or are eligible to be members of the Applicant union, at times and places within schools, suitable to the
Applicant, including, but not limited to, the staffroom during meal breaks - Further, Applicant argued that if the Commission was to
issue an order in the terms sought it would not be inconsistent with s.49H(1) of the Act as the order sought did not confer additional
powers on authorised representatives, it merely sought to clarify and ensure the integrity of the current rights which the Applicant's
authorised representatives have under s.49H(1) of the Act - Respondent opposed the claim and argued that the Commission lacked
jurisdiction to issue the order sought as the order was inconsistent with s.49N(1) of the Act and that if an order was to issue, the venue
to hold discussions should be at the discretion of the employer - ALHMWU and the ISWA was granted leave to intervene and on
behalf of the ALHMWU, it was submitted inter alia, that it was appropriate for the Commission to deal with this issue as the venue for
holding meetings was an industrial matter - Commission reviewed I.R. Act and found that the Applicant had a right to hold discussions
with relevant employees after entering on school premises, and that right should not be fettered by an employer compelling that these
discussions be held at a venue which did not facilitate authorised representatives holding proper and meaningful discussions with
relevant employees - Further, Commission found that nominating a possible venue for union meetings to be held in a school was not
inconsistent with the powers of entry under Division 2G of the Act, that it would be appropriate in many instances for a union meeting
to be held in a school staffroom, and accordingly the Applicant's authorised representatives should not be denied access to this venue -
Order Issued - INDEPENDENT SCHOOLS SAL OFFIC -v- The Most Reverend B Hickey, Archbishop of Perth & Others - CR 167 of
2003 - HARRISON C - 28/08/03 - Education............................................................................................................................................ 3200

JURISDICTION
3Application to vary the Iron Ore Production and Processing (BHP Billiton Iron Ore Pty Ltd) Award 2002 - Applicants sought a variation

by way of a six percent wage increase and argued that there had been demonstrated improvements in productivity and efficiency
consistent with the Commission in Court Session award making proceedings - Respondents objected and opposed the application to
vary the award citing that there was no justification for the variation as there was no increase in flexibility, productivity and efficiency
- Further, Respondents argued that there was resistance to change contrary to the expectations of the Commission in Court Session -
No appearance from the second named Respondent, CEPU - Commission in Court Session decided to vary the Award to provide for a
three percent aggregate wages increase payable from 19/01/2003 and a further three percent aggregate wages increase from 19/7/2003
- Further, CICS had the view that there was ample jurisdiction and power to make such an order - CICS also observed that the second
named Respondent (CEPU) had taken no real interest in the proceedings and that it had not established that the requisite changes in
productivity and efficiency had been achieved and therefore did not extend the benefits of the decision to the CEPU - Granted in Part -
AUTO, FOOD, METAL, ENGIN UNION & Others -v- BHP Billiton Iron Ore Pty Ltd & Other - APPL 1646 of 2002 - Commission in
Court Session - KENNER C/WOOD C/HARRISON C - 16/04/03 - Metal Ore Mining............................................................................ 1672

Application re unfair dismissal - Commission heard evidence from both parties and found inter alia, that every effort was made by the
Respondent to preserve the relationship with the Applicant, it was clear that this was an abandonment of contract, not by resignation
and that Commission was without jurisdiction to entertain the matter - Commission concluded that the weight of the evidence was so
strongly against unfairness that it was unlikely that even if the Commission had jurisdiction it would find the Applicant had discharged
the onus of proof necessary to establish there was unfairness - Dismissed for want of jurisdiction - Mr MJ Ammoscato -v- McInerney
Sales Pty Ltd T/A McInerney Ford ACN 008 792 863 - APPL 2038 of 2002 - GREGOR C - 02/07/03 - Motor Vehicle Rtlg & Services 1790

Application re unfair dismissal - Applicant argued she was left with no choice other than to resign her position with the Respondent after he
had searched her handbag causing her to feel humiliated - Commission found the Applicant resigned her employment, she was a casual
employee and either party could terminate the employment on an hour's notice and she was not constructively dismissed - Dismissed
for want of jurisdiction - Ms SJ George -v- Stirling Arms Hotel - APPL 138 of 2003 - WOOD C - 13/06/03 - Accommodatn,
Cafes&Restaurants..................................................................................................................................................................................... 1798

Application re unfair dismissal - Applicant argued she was constructively dismissed, the Respondent forced her to resign because the
School neglected its duty and obligations toward her and the Respondent breached its contract by removing her from her position and
offering her a position as a classroom teacher - Respondent argued the Applicant was not dismissed, thus there was no jurisdiction for
the Commission to entertain the claim, and Respondent maintained that the Applicant resigned on her own volition, and there was no
conduct by the School which was the principal factor contributing to the Applicant's resignation - Commission found inter alia, that in
all of the circumstances the Applicant had not made out a case demonstrating that the actions of the Respondent were such that she had
no alternative but to resign - Further, Commission found that the Applicant resigned of her own volition, thus there was no constructive
dismissal, therefore there was no jurisdiction for the Commission to deal with the claim - Dismissed for want of jurisdiction - Mrs K
Grosvenor -v- John Septimus Roe Anglican Community School (Anglican School's Com.) - APPL 638 of 2002 - HARRISON C -
30/06/03 – Education ................................................................................................................................................................................. 1799

Application for extension of time to file application re unfair dismissal - Applicant argued his application was filed out of time because of
his state in being accused of theft and his complete ignorance of any remedy that he may be able to take against the Respondent in
relation to his complaint for unfair dismissal - Commission concluded that the Applicant had an arguable case, and having regard to the
explanation for the delay, albeit the delay was substantial exercised its discretion in the circumstances to extend time to accept the
application out of time - Commission also found that there would be no prejudice to the Respondent in granting the application other
than the usual prejudice of having to defend the matter - Granted - Mr RW Harnett -v- Economic Commercial Clean RWH - APPL 249
of 2003 - KENNER C - 17/04/03 - Property and Business Services .......................................................................................................... 1808

Application re unfair dismissal - Applicant denied he stole or otherwise unlawfully or improperly removed food from the Respondent's
premises contrary to its various policies and that he was harshly, oppressively and unfairly dismissed from his employment after being
spoken to about removing food from the respondent's premises without paying - Respondent denied that it dismissed the Applicant in
any event to attract the Commission's jurisdiction and argued the Applicant, in effect, terminated his employment with the Respondent
stating that he did not want to return to work - Commission found the Applicant was not accused of theft or removal of food from the
Respondent's premises, the Respondent was conducting initial investigations and the Respondent was obliged to raise the allegations
with the Applicant and give him an opportunity of commenting and responding to the allegations - Further, Commission found the
Applicant being upset, indicated to the Respondent that he did not want to return to the Respondent's employment in light of what had
occurred and that there was no dismissal as a matter of fact and law, to found the jurisdiction of the Commission - Dismissed for want
of jurisdiction - Mr JL Li -v- Haydar Family Restaurants T/A McDonalds - APPL 1473 of 2002 - KENNER C - 17/04/03 - Food
Retailing .................................................................................................................................................................................................... 1813

Application re unfair dismissal - Commission called proceedings on its own motion as the application was filed outside of the 28 day time
limit - Commission found on evidence that Applicant's employment was casual in character, she was not dismissed and her
employment came to an end by effluxion of time - Dismissed for want of jurisdiction - Mrs LC Southee -v- Kevin Davey Country
Regional Manager of PathCentre - APPL 1786 of 2002 - KENNER C - 06/12/02 - Health Services......................................................... 1829



4250 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 83 W.A.I.G.

CUMULATIVE DIGEST—continued

Page
JURISDICTION—continued

3State Wage Case 2003 - CICS considered whether to give effect to the National Wage Case Decision (Safety Net Review - Wages) (NWD)
dated 6/5/2003 and review the Minimum Weekly Rates of Pay under the MCEA, 1993 - Minister for Labour Relations argued that in
accordance with s.51(3) of the Act the date of effect of the wage adjustment should be no later than 5/6/03 and there was no economic
or other merit argument that there should be a 12 month qualifying period for the increase - TLC argued s.51(3) of the Act was clear
and unambiguous in requiring any wage increase made under s.51 to have effect within 30 days of the NWD - AMMA argued that
s.51(3) of the Act did no more than require the Commission to make its decision operative within 30 days of the NWD and it did not
require the increase to be effective within that time frame - CCIWA argued that the employees covered by state awards should not
have an advantage as to when the NWD applied compared to those covered by Federal awards, where there was often a significant
period from when the decision was handed down to the actual increase itself, and that the imposition of an adjustment within 30 days
of the NWD in WA would destroy the efficacy of award structure - CICS rejected submissions for an award by award application of
the wage increase and gave reasons therefore - Further, CICS reviewed I.R. Act and found no good reason not to implement the NWD
by general order, varying the wages by $17.00 for award rates up to including $731.80 per week and $15.00 for award rates above
$731.80 per week and issued the Statement of Principles - June 2003, effective from 5/6/03 - Majority CICS interpreted s.51(3) of the
Act as meaning that the provisions of the General Order were to have effect no more than 30 days after the date of the NWD - CICS
further found on the economic material before them, there was nothing substantial which would deter the Commission from the course
of maintaining the alignment between the Statutory Minimum Wage for employees 21 years and over and Adult Minimum Award
Wage, and that the rate of $448.40 per week was an equitable level of remuneration and accords with principles of fairness and justice
- CICS found it was mandatory for the Commission to review the minimum weekly rates of pay for apprentices and trainees under
ss.14 & 15 respectively of the MCEA each time a National Wage Case was considered, and to make an order setting the new minimum
weekly rates effective from the date of the State Wage Case General Order - Further, that it was important that the minimum wage rate
under the MCEA did not impact on award rates so as to cause confusion and expose employers to the possibility of breaching the
MCEA while adhering to the award rate - CICS determined two classes of trainees for the purposes of s.15 of the MCEA and gave
reasons therefore and declined to set a different rate on the sole basis of age, for a trainee who has reached the age of 21 years of age -
State Wage Case, Statutory Minimum Wage, Reasons for Decision and General Orders Issued - (Commission's own motion) -v-
Trades and Labor Council of Western Australia & Others - APPL 569 of 2003 - Commission in Court Session - COLEMAN
CC/BEECH SC/GREGOR C - 05/06/03 – Various .................................................................................................................................... 1899

2Appeal against Decision of Commission (83WAIG2880) re extension of time and application to extend time in which to file appeal -
Appellant argued that the Commissioner erred in law on the grounds that the application was lodged three days out of time and
accepted the application, the Commissioner applied the discretion to extend time retrospectively to a termination occurring before the
date of enactment of the I.R. Act and thus the decision was ultra vires the Act - Full Bench found that the delay of nearly two months
before the notice of the appeal was filed, was to great a delay without satisfactory explanation for it in relation to an appeal against a
finding - Full Bench reviewed authorities, I.R. Act and found that the Act, was able to operate to enable the referral of the claim to be
validly accepted out of time as it was by the Commission and that acceptance of course, operated as an effective extension of time - Fu
Bench further found that the order made was entirely within power and that the appeal should fail in any event and that the application
for leave to extend time within which to appeal should be dismissed - Dismissed - Carnarvon Medical Service Aboriginal Corporation
-v- Mr NJ Stiles - FBA 11 of 2003 - Full Bench - SHARKEY P/BEECH SC/KENNER C - 14/07/03 - Community Services .................. 2751

Application re unfair dismissal - Applicant argued he named the respondent to his application as the person who wrote to him in a letter of
offer dated 4 October 2002, the letter was signed on behalf of the named respondent and believed he was employed by Robyn McKern
both in her capacity as administrator and as an employee of KPMG - Respondent argued the applicant's claim of unfair dismissal had
named the wrong person as the respondent, the only relevant employer was a company in liquidation, no intention had been shown by
the applicant to seek leave to proceed against that company pursuant to s.471B of the Corporations Act 2001, it would be contrary to
the public interest for the application to be allowed to continue further and the application was without merit - Commission found that
KPMG was not the applicant's employer therefore Robyn McKern was not personally liable in the applicant's claim of unfair dismissal
- Further, Commission found that since the respondent was incorrectly named in the application, by operation of s.471B of the
Corporations Act 2001, the proceedings were not able to continue without the leave of the Federal Court or Supreme Court - Dismissed
- Mr MJ Galloway -v- Robyn B McKern (liquidator) KPMG - APPL 330 of 2003 - BEECH SC - 29/07/03 - Business Services.............. 2833

Application re unfair dismissal and contractual entitlements - Applicant argued he was distressed as a result of his termination, that he was
hopeful he may be reinstated to his former position, he was unaware of his right to lodge an unfair dismissal claim and he prepared his
notice of application on that day - Further, applicant argued he was entitled to be paid a car allowance up until August 2003 as part of
the agreement between him and the respondent - Respondent argued the applicant was not owed any entitlements under his contract of
employment and raised a preliminary issue of Commission's jurisdiction to deal with the application - Commission found that it had no
discretion at the time to accept the application as it was lodged out of time and it had no alternative but to dismiss the application
alleging unfair dismissal for want of jurisdiction - Commission further found the applicant did not demonstrate that it was a term of his
contract of employment with the respondent that the respondent would meet the applicant's full responsibilities under his car loan
arrangement until the contract expired - Dismissed - Mr SR Martin -v- BDN Nominees - Trustee for the Bruce Nicholas Family Trust,
Trading as M + M Print - APPL 1167 of 2002 - HARRISON C - 16/07/03 - Printg, Publishg & Rcdd Media........................................... 2843

Application re unfair dismissal - Applicant argued dismissal was harsh as there was no warning given, the discussion at termination was
very brief and he was not given the opportunity to defend any allegation of wrong doing - Respondent argued that the applicant's
dismissal was purely for financial reasons as the company was in dire straits and had to make cutbacks and this was discussed with the
applicant and alternatives were sough - Further, Respondent challenged the jurisdiction of the Commission and argued that the
applicant's annual salary was above the threshold specified in the Act and that it was not prepared to discuss the issue further until their
jurisdictional matter had been heard - Commission reviewed I.R. Act, authorities and found that 'salary' could be read as separate to
'allowance' and both were components of 'remuneration'; that the prescribed amount referred to in s.29AA of the Act related to the
salary received by the applicant and that component was below the prescribed amount, therefore the application was within the
Commission's jurisdiction - Order Issued - Mr PJ O'Sullivan -v- Cooks Construction - APPL 43 of 2003 - WOOD C - 04/07/03 - Other
Mining........................................................................................................................................................................................................ 2860

Application re unfair dismissal - Applicant argued that she was informed by the respondent that her services were no longer needed and her
termination was immediate and without notice - Respondent maintained that it had not dismissed the applicant - Commission found the
applicant was aware of the terms of her contract of employment that she may or may not have further employment on completion of
each assignment, whether satisfactory or otherwise, respondent was under no obligation to offer her further assignment and if
respondent was unable to provide her with further assignments, her employment may be terminated - Further, Commission found the
applicant was not dismissed by her employer, the terms of her contract made no provision for her to be reimbursed or otherwise
compensated for the position in which she found herself and the Commission did not have a jurisdiction which would allow the
applicant to make a claim that her contract of employment was an unfair contract in that regard - Dismissed for want of jurisdiction -
Ms L Trattler -v- Nurse World Wide & Other - APPL 810 of 2003 - BEECH SC - 28/07/03 - Health Services......................................... 2881

Application re harsh, oppressive and unfair dismissal seeking reinstatement - Respondent argued that the contract of employment was
frustrated by the actions of a third party by the imprisonment of the Applicant - Commission reviewed authorities and found on
evidence that the Applicant's employment came to an end by frustration, not by dismissal and because there was no dismissal, there
was no jurisdiction and accordingly the Commission had no power to deal with the application - Dismissed - Mr MS Wood -v- Brumar
Services Pty Ltd - APPL 222 of 2003 - SCOTT C - 05/08/03 - Other Services .......................................................................................... 2891

1Appeal against Decision of Full Bench (83WAIG919) re unfair dismissal and contractual entitlements - Industrial Appeal Court found that
the single question of law which determined the outcome of this appeal was decided against Appellant by the Commissioner at first
instance and that decision was upheld on appeal to the Full Bench - That question was whether the termination of Appellant's
employment by the effluxion of the time fixed for the duration of that employment constituted a dismissal by the employer, if not, then
no question of relief for alleged harsh, oppressive or unfair dismissal could arise under ss23A or 29(1)(b) of the Industrial Relations
Act - Industrial Appeal Court found that there was no dismissal and that the decisions of the Commissioner and Full Bench were
correct and the appeal should be dismissed - Dismissed - Mr R Gallotti -v- Argyle Diamond Mines Pty Ltd - IAC 7 of 2003 - Industrial
Appeal Court - Anderson J./Scott J./Parker J. - 15/07/03 - Other Mining ................................................................................................... 3053



83 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 4251

CUMULATIVE DIGEST—continued

Page
JURISDICTION—continued

2Appeal against Decision of Commission (83WAIG3165) re extension of time to file application for unfair dismissal - Appellant argued
that the Commissioner erred in law in finding that the Respondent had discharged the onus upon him under s.29(3) of the I.R. Act 1979
to positively satisfy the Commissioner that it was not unfair to accept out of time his claim under s.29(1)(b)(i) that he was harshly,
oppressively (sic) or unfairly dismissed and that it was in the public interest that the appeal lie and implicitly acknowledge that the
decision appealed against was a finding within the meaning of s.49(2a) of the Act - Full Bench applied principles and authorities and
found that all the evidence before the Commission at first instance should have led to the conclusion that it would be unfair to accept
the referral out of time because of its lack of merit - Further, Full Bench found that the Commissioner erred in its finding, that the
decision at first instance miscarried and gave reasons therefore - Upheld and order at first instance varied - Director General
Department of Education -v- Mr PS Malik - FBA 13 of 2003 - Full Bench - SHARKEY P/SCOTT C/KENNER C - 20/08/03 -
Government Administration....................................................................................................................................................................... 3056

2Applications for enforcement of s.33(1)(c) of the I.R. Act - Applicant argued that by failing to appear at the Commission as required by the
summonses to witness, the Respondents had contravened or failed to comply with the Act - Respondents opposed the applications and
argued that they had not been validly served with the summonses to witness - Full Bench reviewed I.R. Act, Regulations, authorities
and found that the summonses were validly and duly served in accordance with the Act and the Regulations and gave reasons therefore
- Further, Full Bench found that there was no attempt at any time to show cause why the summonses to witness should be set aside
pursuant to s.33(2) of the Act and it was satisfied that the Respondents failed to appear in contravention of or non -compliance with
s.33(1)(c) of the Act - Full Bench found the allegation of non-compliance or contravention proven, that on the balance of probabilities,
the Respondents had not proven good cause for failing to appear and agreed that the appropriate penalty to impose was to issue a
caution to the Respondents - Proven - Registrar -v- Mr J Mulry - FBM 2,3 of 2003 - Full Bench - SHARKEY P/GREGOR C/SCOTT
C - 25/08/03 ............................................................................................................................................................................................... 3066

4Applicaton for Stay of Operation in Matter No. C101 of 2003 pending an appeal to Full Bench - Applicant sought to stay the operation of
Decision as a notice of appeal had been filed against the Decision of the Commission - Respondent had raised the issue about the
jurisdiction for the President to hear and determine this matter - President found that an appeal cannot lie against a finding until a
proper opinion under s.49(2a) had been reached by the Full Bench and in this case no opinion had been reached and therefore no
appeal had been laid or had been validly instituted within the meaning of the section of the Act - Further, President had found that a
stay order could not be validly made as there was no jurisdiction within the Commission - Dismissed - Burswood Resort
(Management) Ltd -v- Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch - PRES 11 of
2003 - President - SHARKEY P - 15/08/03 – Hospitality.......................................................................................................................... 3079

Conference re interim orders sought for intervention and Joinder of Application 102/2003 - Intervener sought to intervene in his own right
in relation to the matter as he was the subject of the application and also sought to have a joinder of application re proceedings
commenced under s.29(1)(b)(ii) of the Act - Intervener argued he was likely to be affected by the Commission's decision and that there
was sufficient interest to intervene and that he would receive natural justice - Applicant objected to the intervention and joinder and
argued that it was well equipped and committed to advocating the case fully and professionally - Respondent also opposed the
intervention and the joinder of the intervener and argued that the intervention was vexatious - Further, it would have the effect of two
agents prosecuting the same matter and this would complicate matters - Public Service Arbitrator found that it was not desirable or in
the public interest to have two representatives acting on the intervener's behalf which would be unfair to Respondent and therefore
refused to grant the intervention - Further, Public Service Arbitrator found that it would be inappropriate to join the applications as it
would be unfair to the Respondent and not in the public interest and therefore declined the joinder application - Both applications
dismissed - Civil Service Association of Western Australia Incorporated -v- Director General, Department of Justice (Formerly known
as Ministry Of Justice) - PSAC 51 of 2002 - Public Service Arbitrator - HARRISON C - 04/09/03 - Government Administration .......... 3115

Application re unfair dismissal - Applicant argued she was pushed into accepting another job offer which she refused and eventually she
was made redundant, that her redundancy was unfair because she was promised that after her parental leave, she would return to her
position of underground geotechnician and that during her confinement, no one informed her that the position was going to be
abolished - Further, Applicant argued that the document describing her final pay out was that of the job at Kundana as data base
technician, a job she did not accept and not from her original position of underground geotechnician - Respondent argued that changes
had to be made to its underground operation because the jobs were becoming more complex, it had to move to more predictive geology
rather than re -active geology and the underground geotechnician was not qualified professionally to take part in predictive geology
which was the province of professional geologists - Further, that when Respondent made the changes it was not done with any
conscious attempt to prejudice the Applicant and that Respondent and its supervisors made attempts thereafter to find an appropriate
job for the Applicant when she returned from parental leave - Commission found that the Applicant accepted the position at Kundana
and a contract was formed, that the Applicant later recanted and was advised to put her refusal in writing - Commission further found
inter alia, that the Applicant was offered a job which was of equal status and responsibility which she ultimately refused, that the letter
of 7/11/2002 constituted a resignation, the resignation was not given in any of the circumstances which would give rise to a
constructive dismissal and that the Applicant was not pushed from her position she decided to bring the relationship to an end -
Commission found on the basis of the finding the jurisdiction under s.29(1)(b)(i) of the Act was not enlivened and therefore the
Applicant had no status to bring the application and the matter should be dismissed - Dismissed - Ms I Bilos -v- Aurion Gold Menzies
Highway, Kalgoorlie - APPL 1991 of 2002 - GREGOR C - 14/08/03 - Metal Ore Mining ....................................................................... 3126

Application re unfair dismissal - Application referred outside of 28 day time limit - Applicant submitted that it would be unfair if the
Commission did not accept his application out of time as he had not been well - Respondent opposed the application and argued that
the delay was substantial and excessive and despite the Applicant not being well there was no good reason for such a long delay and
also Applicant had commenced other proceedings in the Federal Magistrates involving the exact same allegations - Commission found
that there were proper proceedings in the Federal Magistrate's Court and these would not encounter jurisdictional difficulty and
therefore it would be an abuse of the process if the same complaints against the Respondent proceeded in the Commission - Further,
Commission was not persuaded that the discretion to extend the time be given and the application was dismissed for want of
jurisdiction - Dismissed for want of jurisdiction - Mr MA Butler -v- St John of God Hospital - APPL 1044 of 2003 - KENNER C -
18/08/03 - Health Services ......................................................................................................................................................................... 3141

Application re contractual entitlements - Applicant argued that he had been denied contractual benefits due to him on termination of his
employment and the Commission did have jurisdiction to deal with this matter - Respondent argued the viability of the business was in
jeopardy and that there was a need for the substantial remuneration cuts - Further, it was implied that if Applicant stayed he would be
accepting the reduced remuneration - Commission found that there was jurisdiction to deal with the application and the benefits were
due to the Applicant - Declaration and Order issued - Mr RG Catena -v- Bell Potter Securities Limited (ACN 006 390 772) - APPL
1266 of 2002 - KENNER C - 04/09/03 - Business Services....................................................................................................................... 3151

Application re unfair dismissal and contractual entitlements - Leave was granted to amend the Respondent's name and leave to amend the
Applicant's claim was refused, except in relation to the matter of superannuation entitlements for the Applicant's notice period -
Applicant argued that he was constructively dismissed, that the Respondent repudiated its contract of employment with him by
refusing to pay the bonus due to him under his contract of employment and the non payment of the bonus was used unfairly in order to
put pressure on him to resign - Respondent argued that there was no conduct which amounted to the Respondent repudiating its
contractual arrangement with the Applicant, the reason for the meeting was the Applicant's deteriorating attitude to his work, there was
no dismissal and the Applicant resigned on his own volition - Commission applied various test cases and found that the Applicant was
not constructively dismissed and there was no action by the employer which constituted conduct calculated or likely to seriously
damage the relationship of confidence and trust between the parties - Further, Commission found inter alia, that the Applicant had not
made out his claim that the Respondent repudiated its contract of employment, there were no actions by the Respondent which gave
the Applicant no option but to resign and the Applicant was not constructively dismissed, therefore there was no jurisdiction for the
Commission to deal with the claim - Commission found that as the Applicant resigned on his own volition, he was not due any
payment for notice nor for additional superannuation payments and that he had not made out his claim that he was due benefits under
his contract of employment for reimbursement of curtain costs - Dismissed - Mr PD McGrath -v- Messrs Quentin and Gary Davies -
APPL 362 of 2002 - HARRISON C - 25/08/03 - Agriculture .................................................................................................................... 3168
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Application re unfair dismissal and contractual benefits - Applicant argued that she was unfairly dismissed and sought compensation and
denied contractual benefits that arose from the agreed terms of her employment - Respondent argued that there was no merit in any of
the Applicant’s claim due to the clear tension between the parties in the business including the Applicant, it was always contemplated
that the sale of the interest in the business would also terminate her employment as general manager - Further, there was never any
agreement other than to describe Applicant's termination as a redundancy - Commission was not persuaded that there was a dismissal
to attract the jurisdiction of the Commission and that the circumstances were not harsh oppressive or unfair as no dismissal was at the
initiative of the employer and application dismissed - Dismissed - Ms V Vickerstaff -v- Goldtop Nominees Pty Ltd ACN 080213421 &
Others - APPL 613 of 2002 - KENNER C - 04/09/03 – Agriculture........................................................................................................... 3188

Conference referred re access to hold discussions with members at the workplace - Applicant argued it had been denied access to
employees of the Respondents and sought an order that the Applicant, having given prior notification, was entitled to speak to all
employees who are members or are eligible to be members of the Applicant union, at times and places within schools, suitable to the
Applicant, including, but not limited to, the staffroom during meal breaks - Further, Applicant argued that if the Commission was to
issue an order in the terms sought it would not be inconsistent with s.49H(1) of the Act as the order sought did not confer additional
powers on authorised representatives, it merely sought to clarify and ensure the integrity of the current rights which the Applicant's
authorised representatives have under s.49H(1) of the Act - Respondent opposed the claim and argued that the Commission lacked
jurisdiction to issue the order sought as the order was inconsistent with s.49N(1) of the Act and that if an order was to issue, the venue
to hold discussions should be at the discretion of the employer - ALHMWU and the ISWA was granted leave to intervene and on
behalf of the ALHMWU, it was submitted inter alia, that it was appropriate for the Commission to deal with this issue as the venue for
holding meetings was an industrial matter - Commission reviewed I.R. Act and found that the Applicant had a right to hold discussions
with relevant employees after entering on school premises, and that right should not be fettered by an employer compelling that these
discussions be held at a venue which did not facilitate authorised representatives holding proper and meaningful discussions with
relevant employees - Further, Commission found that nominating a possible venue for union meetings to be held in a school was not
inconsistent with the powers of entry under Division 2G of the Act, that it would be appropriate in many instances for a union meeting
to be held in a school staffroom, and accordingly the Applicant's authorised representatives should not be denied access to this venue -
Order Issued - INDEPENDENT SCHOOLS SAL OFFIC -v- The Most Reverend B Hickey, Archbishop of Perth & Others - CR 167 of
2003 - HARRISON C - 28/08/03 - Education ............................................................................................................................................ 3200

Application re unfair dismissal and contractual entitlements - Applicant sought an order to join the Uniting Church of Australia and the
Uniting Church of Australia Property Trust (WA) as parties to the application - Applicant Counsel argued inter alia, that it appeared
that Kingswood College and St Columba College were dissolved and the matter was not raised by the Respondent in any of its answers
nor did it give any indication that it would be refused to be bound by the obligations of Kingswood College if the Commission in due
course found for the Applicant - Further Applicant Counsel advanced a number of reasons why he said it was open to the Applicant to
reach the conclusion that the Respondent had never pleaded there was a termination by Kingswood College nor had it ever said that it
was free of contractual terms which bound its predecessors - Counsel for the Church opposed the issue of the order sought and argued
that the matter was not an industrial matter as defined in s.6 of the I.R. Act, that the reliance of the Applicant on the UCA Act was
misplaced and as for the Church it was not capable of being sued because it was not an entity but was the sum of its congregation -
Further, even if the Commission was to find against Counsel's argument that the stage to which the hearing of the case had reached was
such that extreme prejudice would exist towards her clients - Counsel for the Respondent refuted the argument that the Respondent had
not disclosed the position that it would adopt and argued that the answers were clear and the way the questioning of witnesses had
taken place should have indicated to the Applicant that it was always the Respondent's position that it was not liable to the whole of the
claim made, even though there might have been some aspects of the claim for which it may be required to mount a defence -
Commission applied the rules in interpreting Acts and reviewed authorities and found inter alia, that the arguments, based as they are
on the meaning of the provisions in the UCA Act, failed, that neither of the Church nor the Trust were at the relevant time or since an
employer of the Applicant, therefore the Applicant had no locus standi under s.29 to bring an application against either of them -
Commission concluded that it had jurisdiction to determine in any proceedings before it whether any matter to which the proceedings
relate was an industrial matter, that a finding on that question was, subject to ss.49 and 90, final and conclusive in respect to these
proceedings and leave was granted to appeal - Order Issued - Ms P Alderson -v- St Columba - Kingswood College - APPL 901 of 2001
- GREGOR C - 02/09/03 - Other Services .................................................................................................................................................. 3238

1Appeal against Decision of Commission (83WAIG1813) re unfair dismissal dismissed for want of jurisdiction - Appellant argued that the
Commissioner erred in his findings by not giving sufficient opportunity to cross -examine the evidence submitted and erred in his
findings by accepting the false verbal and written evidence and false and forged witness reports submitted by Respondent - Respondent
argued that there was no dismissal as all Respondent intended to do was raise the allegations with Appellant and giving him an
opportunity of commenting and responding to the allegations but instead resigned by not showing up to work his rosters - Full Bench
found that the Commissioner at first instance was correct in finding as he did, the Commissioner did not, insofar as it was relevant,
misuse the advantage which he enjoyed by seeing and hearing the witnesses at first instance and that the Appellant had not established
the jurisdictional prerequisite that he had been dismissed - Further, Full Bench found that there was no dismissal, therefore the
Commission had no jurisdiction and the appeal had no merit at all - Dismissed - Mr JL Li -v- Haydar Family Restaurants T/A
McDonalds - FBA 14 of 2003 - Full Bench - SHARKEY P/COLEMAN CC/WOOD C - 23/09/03 - Food Retailing................................ 3303

2Appeal against Decision of Industrial Magistrate (unreported) re enforcement of order of the Commission - Appellant appealed against the
Industrial Magistrate's orders on the grounds that the Industrial Magistrate erred in issuing the orders by not ordering the payment of
interest - No appearance from Respondent - Full Bench found that the learned Magistrate enforced the consent order and granted costs
as sought by Appellant but no payment for interest was sought - Further, Full Bench found that no power to order that interest be paid
on the amount of an order of the Commission existed and that the Full Bench had no power to order the payment of interest -
Dismissed - Mr TG Foy -v- The Directors of Terraqua Pty Ltd as represented by Anthony Robert Jukes and Melanie Louise Jukes -
FBA 18 of 2003 - Full Bench - SHARKEY P/SCOTT C/WOOD C - 30/09/03 ......................................................................................... 3319

4Application for Stay of Operation in Matter No. 606 of 2003 pending an appeal to Full Bench - Applicant sought to stay the operation of
the whole order No. 606 of 2003 on the grounds that there was no jurisdiction or power to make the enterprise order because the
enterprise order was not made within 21 days after the making of the declaration under s.42H(1) of the Act and the Commissioner at
first instance misconstrued s42I(1) and failed to exercise its discretion - Further, the CFMEU had failed to discharge the burden of
establishing that on the substantial merits of the case an order should be made and that the terms of the order were fair and reasonable -
Respondent opposed the application - President found that there were a number of serious issues to be tried including the question of
whether the Commissioner was deprived of jurisdiction or power or whether the fact that the matter was heard and determined more
than 21 days after the s.42H application was made could be remedied under the Act - Further, there was a serious issue to be tried on
whether s.26(3) of the Act was not complied with or whether as a matter of common law, procedural fairness was not afforded to the
Applicant by that failure - Finally, President found that the interests of the Applicant should be served before those of the Respondent
and its members - Order for a stay granted - Hannsen Pty Ltd Project Management -v- The Construction, Forestry, Mining and Energy
Union of Workers - PRES 14 of 2003 - President - SHARKEY P - 02/10/03 - Construction Trade Services ............................................. 3329

4Application for Stay of Operation in Matter No. 1266 of 2002 pending the hearing and determination of Appeal No. FBA 32 of 2003 -
Applicant argued that the Commissioner erred in fact in finding that Respondent had protested a reduction in his base salary when the
evidence being that he had remained silent on the issue and that the Commissioner had erred in law - Further there was a serious issue
to be determined and that the balance of convenience favoured the Applicant as there was a risk if the monies ordered were paid and
the appeal was successful - Respondent opposed the Stay of proceedings - President found that there was no evidence of any inability
or unwillingness on the part of the Respondent to repay the monies paid to him in the event that the appeal was successful - Further,
President found that the Respondent should not be deprived of the fruits of the order - Dismissed - Bell Potter Securities Limited (ACN
006 390 772) -v- Mr RG Catena - PRES 16 of 2003 - President - SHARKEY P - 22/10/03 - Business Services ...................................... 3575
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Complaint re breach of the Pilots (General Aviation) Award 1984 - Claimant argued that Respondent had breached the award by way of
underpayment of $4183.64 in that the Claimants status was that of a casual employee as defined by the award - Further, Claimant
argued that he was employed in the capacity as an employee in that his duties did not vary and the Respondent had the right to control
as to the hours of work and the duties carried out - Respondent argued that the Claimant was not an employee but rather an
independent contractor who provided services to the Respondent and maintained that it was not a Respondent to the Pilots (General
Aviation) Award 1984 - Industrial Magistrate concluded that the Claimant was an employee of the Respondent in that the features
were indicative of an employee/employer relationship - Further, Industrial Magistrate found that the Claimant was at no time employed
as a casual pilot under the award but rather employed under an employment contract as agreed to by the parties - Dismissed - Mr P
Wilkes -v- Air Australia International Pty Ltd - M 252 of 2002 - Industrial Magistrate - Brown I.G. IM - 31/10/03 - Air & Space
Transport   ................................................................................................................................................................................................. 3689

Application re unfair dismissal and contractual entitlements seeking compensation - Applicant claimed denied contractual benefits on the
basis that she was paid as a casual when she alleged that she was entitled to be paid as a permanent employee and sought pay in lieu of
notice and payment for annual leave - Commission found that in all of the circumstances, the Applicant's employment as a bar worker
was temporary and casual and that she was not dismissed from this work, as each shift she worked behind the bar was pursuant to a
separate contract of employment, and her employment as a cleaner was at best permanent part -time - Further, Commission found that
there was no dismissal, the Applicant resigned based on information given to her by Mr Hammond and accordingly, it was unable to
find that her resignation from a cleaning job came as a result of some conduct on the part of the employer or was other than a bona fide
resignation - Commission also found that as there was no dismissal on the part of the employer, that section 29(1)(b)(ii) of the I.R. Act
1979 provides for employees to pursue claims for benefits which arise from their contracts of employment, not from award benefits,
this claim would appear to arise from an award benefit and accordingly, the Commission had no jurisdiction to deal with it - Dismissed
- Ms LJ Auburn -v- Calingiri Sports Club Inc - APPL 448 of 2003 - SCOTT C - 31/10/03 - Accommodatn, Cafes&Restaurants   ......... 3696

Applications re unfair dismissal - Applications referred outside of the 28 day time limit - Applicants through Ms Butler testified that on or
about 21 March 2003 she contacted Legal Aid and obtained an appointment some two weeks later, by telephone, for 5 April 2003 and
that she also made contact with various government agencies, which ultimately led to the filing of the applications - Commission
reviewed authorities, substantive applications and found that the length of the delay in filing the applications was a substantial delay
and was a matter which was not neutral in relation to the Applicant's position in these proceedings - Further, Commission found that as
a matter of law, a termination of the employment by agreement, could never constitute a dismissal for the purposes of attracting the
Commission's jurisdiction and it was not satisfied that there was evidence and material before the Commission which would move the
Commission for an order to exercise its discretion to accept the referral of the unfair dismissal claims outside 28 day time limit -
Dismissed for want of jurisdiction - Mrs MD Butler -v- Nelson Marine T/as Dunsborough Rail Carriages & Farm Cottages - APPL
713,714 of 2003 - KENNER C - 02/07/03 - Services to Agric/Huntg/Trappg   ......................................................................................... 3701

Application re unfair dismissal - Applicant argued that the termination of its member was in an unfair manner and that there was no reason
for the termination as the new position advertised was essentially the member's previous position - Further, no discussion were held to
inform the member that her position was redundant and was told to leave as soon as possible and that this breached the requirements of
the Curtin University of Technology General Staff Agreement 2000-2003 - Further, Applicant argued that the Commission did have
jurisdiction to hear the application as it met the conditions of the Industrial Relations Act 1979 and that the salary was less than the
prescribed amount of $90,000.00 - Respondent argued the issue of the Commission’s lack of jurisdiction because the member's
contract of employment was governed by a Federal certified agreement and that the salary exceeded the prescribed amount for the
purposes of s29AA of the IR Act - Commission found that it had jurisdiction to deal with the claim even though she was covered by a
Federal certified agreement and that the salary did not exceed $90,000.00 in that higher duties allowance and annual leave loading
should not be taken into account - Further, Commission found that the member was terminated in an unfair manner when terminated
due to a redundancy situation as the Respondent had not followed the procedures and processes set down in the clauses of the
Agreement and awarded compensation for injury to the member which was offset by the amount paid at termination - Upheld - Civil
Service Association of Western Australia Incorporated -v- Vice Chancellor, Curtin University of Technology - APPL 1468 of 2002;CR
129 of 2002 - HARRISON C - 10/10/03 - Education  ............................................................................................................................... 3708

Application for extension of time to file application re unfair dismissal - Applicant argued that even though the delay in lodging his
application was lengthy it was understandable because he was overseas, his application was not straight forward, it took some time to
give his representative appropriate instructions and he was not aware that he was terminated until he returned to Australia on 26
January 2003 - Further, Applicant argued he was constructively dismissed, that it was unreasonable that the Respondent refused his
application for leave without pay, he was denied procedural fairness and that he relied on his email to the Respondent to demonstrate
that the Respondent was aware that he was not happy with his termination - Respondent argued inter alia, that it will be severely
prejudiced if this application was accepted, it had been approximately nine months since the Applicant ceased working with the
Respondent and there had been significant organisational change during this period thus there was no possibility of accommodating the
Applicant if he was reinstated - Commission found on evidence that the delay in the Applicant submitting his application was
significant and inordinate and did not accept his argument that the matter was so complex that he was not able to lodge his claim until
April 2003 - Commission found inter alia, that the Respondent's operations had changed significantly, that the Respondent would be
prejudiced if the matter was to go ahead and that in all of the circumstances, Commission did not believe that there were special
circumstances warranting the acceptance of the application out of time, thus there was no jurisdiction for the Commission to deal with
the application - Dismissed for want of jurisdiction - Mr J Clissa -v- South East Metropolitan College of TAFE - APPL 467 of 2003 -
HARRISON C - 22/07/03 - Education ...................................................................................................................................................... 3714

Application re unfair dismissal - Applicant argued that the termination was in the form of a letter written by Solicitors Skea Hager and Co
on behalf of the Respondent and alleged that there was a meeting between the parties and the Respondent picked on both him and his
partner and that the employment relationship was strained - Respondent argued the Applicant and his partner breached the
Respondent's covenant by bringing pets and other animals onto the property and refused repeated requests to remove them - Further,
Respondent argued the Applicant was not dismissed, that they were concerned about his performance, he did not seem to be coping,
they arranged a meeting for the purpose of trying to help him organise his work better and indicated during the meeting that they were
willing to train Applicant to conduct tours at another facility operated by them at Cable Beach - Commission found that the Applicant
was not dismissed as there were many indicators that the contract of employment did continue and the Applicant knew it to be
continuing and the Applicant's conduct after the 9/2/2003 certainly did not indicate that he was dismissed that day or even that he
thought he was dismissed - Commission found that it was more likely than not this application was commenced for vexatious purposes,
it was one of a serious of litigations between the parties and that it would be inequitable to allow the matter to proceed any further and
the application was devoid of merit - Dismissed for want of jurisdiction - Mr RN Levitt -v- Malcolm Douglas Broome Crocodile Park -
APPL 184 of 2003 - GREGOR C - 29/10/03 - Sport and Recreation   ...................................................................................................... 3738

Application re unfair dismissal and contractual entitlements seeking compensation - Applicant sought to amend her application and leave
was granted to amend the application to cite Mr Scott Sly and Mr Mark Bushell as Respondents - There was no appearance on behalf
of the Respondents - Commission found that Applicant had chosen to take action against the wrong legal entity as Mr Sly and Mr
Bushell were not the Applicant's employers and it knew of no precedent in this jurisdiction which would allow an application to
succeed in these circumstances - Commission added that this was not a situation where the Commission, having resort to the powers
under s.26 to act without regard to technicalities or legal forms, could or should correct the mistake made - Commission concluded that
it was difficult to conclude that Applicant was dismissed from her employment on 22/2/2002 or alternatively shortly thereafter -
Dismissed for want of jurisdiction - Ms AM Saltmarsh -v- Mr Mark Bushnell & Scott Sly - Onsite Health & Medical Services - APPL
426 of 2002 - WOOD C - 23/10/03 - Health Services ............................................................................................................................... 3749
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Conference re monies owed - Respondent raised the issue of jurisdiction and claimed that as the dispute between the parties constituted a
civil matter the Commission did not have jurisdiction to deal with the matter - Respondent maintained that the issue was not an
industrial matter as it was not a matter which affected or related to the employment relationship between the parties, that at the time of
the accident, the employee was not undertaking work related to his normal duties and that the accident was purely as a result of
employee's negligence and relied on employee being charged for driving without due care and losing three demerit points subsequent
to this accident in support of this claim - Applicant Union maintained that the definition of industrial matter covers any matter affecting
or relating or pertaining to the work, privileges, rights or duties of employers or employees, that he Respondent had an expectation that
the employee would drive home with the Respondent's goods to be delivered the following morning and the Respondent allocated the
employee a vehicle for this purpose and as the employee was undertaking duties in connection with his employment when the accident
happened, the Commission had jurisdiction to deal with this issue - Commission reviewed s.7 of the I.R. Act and found that the
employee was in the course of fulfilling his duties when he was involved in a motor vehicle accident, that the employee was allocated a
vehicle in order to undertake one of the duties expected of him by the Respondent and as he was driving from work to home loaded
with goods to be delivered the next morning when the accident happened, there was a sufficient connection with the act of the
employee driving home from work with the Respondent's goods for delivery the next day to constitute this dispute being an industrial
matter and thus Commission had jurisdiction to deal further with the application - Jurisdiction Found - The Shop, Distributive and
Allied Employees' Association of Western Australia -v- Bayswater Powder Coaters Pty Ltd - C 142 of 2003 - HARRISON C -
29/10/03 - Road Transport.......................................................................................................................................................................... 3786

Conference referred re contractual benefits - Respondent submitted that the Commission did not have the jurisdiction to deal with this
application for a number of reasons - Respondent argued that the effect of any order which this Commission issued would impair, alter,
destroy, detract or vary the provisions of the Argyle Catering Australian Workers' Union/Spotless Services Australia limited Award
2002, the Federal award - Further, Respondent argued that the Commission did not have the power to vary or set aside an award of the
AIRC as the only power to vary a Federal award was vested in the AIRC and if an order issued in the terms sought would effectively
vary the Federal award and that the Commission had no jurisdiction to settle disputes in relation to the employees as all disputes and
grievances must be dealt with by the AIRC as required - Applicant Union maintained that the Commission had jurisdiction to deal with
this issue and argued that the matter in the AIRC (C2002/176) was no longer before the AIRC as it was no longer being pursued -
Further, Applicant Union argued that this application sought the enforcement of contractual benefits relating to a number of the
Applicant's members, that the benefits sought were not entitlements due under the Federal Award and that there was no impediment to
deal with this matter under s.44 of the IR Act - Commission found that the AIRC did not have the power to deal with the enforcement
of an employee's entitlement then the field was not and could not be covered by the dispute settlement procedures detailed in the
Federal Award - Commission found that it had jurisdiction to deal with the application and the Respondent had not demonstrated that
the Commission did not have jurisdiction to deal with the application - Application to dismiss application for want of jurisdiction
dismissed jurisdiction dismissed - The Australian Workers' Union, West Australian Branch, Industrial Union of Workers -v- Spotless
Services Australia Limited - CR 242 of 2002 - HARRISON C - 14/10/03 - Services to Mining   ............................................................. 3788

Conference referred re alleged termination and declaration pursuant to Section 42H - Applicant Union argued that the Commission did have
jurisdiction to deal with the matters - Further, Applicant Union argued that the members were employees and served the Respondent in
its business as directed under its control - Respondent argued that the Commission had no jurisdiction to deal with either of the matters
because both members were not employees of the Respondent and the Respondent merely acted as an intermediary between them and
the particular builder they were sent to work for - Commission found that the members were not in the relationship with the
Respondent which could be described as a contract of service and that on balance they were in a relationship of contract for services -
Further, Commission found that neither were in a relationship with the Respondent of employee/employer and therefore it had no
jurisdiction to hear and determine the matters - Dismissed for want of jurisdiction - Construction, Forestry, Mining and Energy Union
Western Australian Branch -v- Personnel Contracting Pty Ltd T/A Tricord Personnel & Other - APPL 1036 of 2003;CR 168 of 2003 -
GREGOR C - 23/10/03 - Construction Trade Services .............................................................................................................................. 3794

1Appeal against decision of the President in matter No. PRES 4/2003 given on 17/4/2003 re Orders pursuant to s.66 of the I.R. Act -
Appellant argued that the President declined to make any orders or declarations in favour of the Appellant and dismissed the
application in that the President misconstrued s.66 of the I.R.Act - Further, the President was obliged to grant relief sought by the
Appellant because the Appellant had established that the rules of the Respondent were not observed or were observed in an
inappropriate manner - Respondent opposed the appeal - Industrial Appeal Court found that the learned President was under a legal
duty to exercise the jurisdiction of the Commission and to hear the Appellant's application made under s.66 of the Act - IAC found that
the appeal should be allowed and declared that the Appellant when President of the Respondent acted within the Rules of the CSA and
the Appellant had the power to call the Council meeting and that convening a special Council meeting the Appellant exercised her
powers conferred on her under the rules of the CSA and did not act in breach of any of the requirements of procedural fairness -
Appeal allowed - DM Robertson -v- Civil Service Association of Western Australia Incorporated - IAC 9 of 2003 - Industrial Appeal
Court - Anderson J./Owen J./Parker J. - 27/11/03 – Unions........................................................................................................................ 3938

Application for extension of time to file application re unfair dismissal - Applicant argued that her application ought be accepted out of time
because she considered that she had been unfairly dealt with by the employer and, moreover, was not aware of the 28 day time limit -
Commission concluded that whilst the conduct of the Applicant was admitted to, there may be some issues as to the manner of her
dismissal but the Commission can take that matter no further - Commission also found that the relevant principles in relation to these
matters are well settled and there is an onus on the Applicant to diligently ascertain whether there are any time limits imposed -
Dismissed for want of jurisdiction - Ms N Hoier -v- Butler Flowers - APPL 1332 of 2003 - KENNER C - 20/10/03 - Basic Material
Wholesaling ............................................................................................................................................................................................... 4091

Application for extension of time to file application re unfair dismissal - Applicant argued that he was unfairly dismissed without notice and
made redundant, he also asserted that he was denied certain contractual benefits - Further, the Applicant argued his application was
filed out of time because he had not worked in Australia and was not aware of his rights as an employee, he also had concerns
regarding his future employment prospects - Commission reviewed the authorities and concluded that the Applicant has an arguable
case in terms of the Minimum Conditions of Employment Act 1993 (WA), and having regard to the explanation for the delay the
Commission exercised its discretion in the circumstances to extend time to accept the application out of time - Granted - Mr DR White
-v- Chris Pyrc & Linda Pyrc of Netplay, Perth Webpages, Pyrc Consulting - APPL 930 of 2003 - KENNER C - 29/07/03 -
Communication Services  .......................................................................................................................................................................... 4130

Conference referred re termination of employment - Applicant Union argued and denied that its member was summarily dismissed on the
grounds of serious misconduct and had abused the safety tagging system rather there had never been an issue with respect to his
tagging of equipment or conduct - Further, Applicant Union argued that the eligibility for membership rule enabled the Applicant to
represent the interests of any employee engaged in the industry of metalliferous mining and the mining of minerals - Respondent
opposed the claim and argued that he had abused the safety tagging system and attempted to sabotage the mining operations by tagging
critical machinery with pre-existing minor defects that he was responsible for fixing but had refused to fix - Further, Respondent
argued that the Applicant Union lacked the constitutional capacity under its registered rules to enrol the member and he was not
covered by the Union's eligibility for membership rule - Commission rejected the Respondent's claim regarding Applicant Union's
jurisdiction and the application lodged in the Commission - Commission found that Respondent could not justify a summary dismissal
for misconduct and furthermore, no one had conducted any form of investigation - Commission found that the member was dismissed
unfairly and reinstatement was inappropriate and awarded compensation - Declaration and Order issued - The Australian Workers'
Union, West Australian Branch, Industrial Union of Workers -v- Freeman Earthmoving Pty Ltd - CR 131 of 2002 - KENNER C -
28/11/03 - Services to Mining ................................................................................................................................................................... 4137
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Conference referred re unfair dismissal seeking compensation - Applicant Union argued that its member was summarily terminated, no
reason was given for her termination, that her contract of employment did not cease due to the effluxion of time as she did not have a
fixed term contract - Further, it was clear that when her position was advertised, that Respondent had unilaterally decided that it no
longer wished to be bound by the existing contractual arrangement that it had with the member, therefore the Respondent terminated its
member - Respondent maintained that the member was not terminated, that the contract of employment ended due to the effluxion of
time and there was no unfairness in the way in which it decided to advertise the position as the member had no intention of continuing
her position with the Respondent because she was already seeking alternative employment - Commission reviewed authorities and
found that the member was not employed on a fixed term contract, that the employment contract was subject to renegotiation on a
regular basis and that Commission had jurisdiction to deal with the application - Further, Commission found that in all circumstances,
the member was not given a fair go all round and was therefore unfairly dismissed and awarded compensation - Upheld and Order
Issued - Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch -v- Hillarys Primary School
Parents and Citizens Association INC - CR 17 of 2003 - HARRISON C - 20/10/03 - .............................................................................. 4164

Application for extension of time to file application re unfair dismissal - Applicant argued that she was dismissed without any proper
grounds and that she had been dealt with harshly, unjustly and unethically - Further, the Applicant argued that she was aware of the 28
day time limit imposed by the terms of the Industrial Relations Act 1979 but she was in two minds in relation to whether she ought file
the application because of a concern about the potential effect on her new employment - Respondent opposed the application -
Commission reviewed the authorities and found the delay is self-evidently a very short delay and accepts that the Applicant had
genuine reservations as to whether she would commence the proceedings in relation to her new employment - Further, the Commission
was persuaded on all of the evidence that there is at least an arguable case, and therefore, that is a positive factor in support of the
extension of time application - Application for an extension of time granted. - Ms MJ Thomson -v- Longden Burke & Co - APPL 2009
of 2002 - KENNER C - 15/04/03 - Other Personal Services  .................................................................................................................... 4178

LONG SERVICE LEAVE
Claim re failure to pay accrued Long Service Leave entitlement on termination - Industrial Magistrate reviewed Acts, authorities and

Regulations and determined that the Claimant fell within the definition of "employee" and the "Respondent" fell within the definition
of "employer" and therefore the Act had clear application in relation to the claim and that the Claimant was entitled to long service
leave under the Act - For the purpose of calculation, IM found that that the Claimant's annual remuneration, which should be used for
the calculations, to be $103,000.00 per year and awarded claim for costs fixed at $40.00 - Reasons for Decision Issued - Mr DJ
Hayman -v- Donald F Munro & Associates Pty Ltd - M 108 of 2003 - Industrial Magistrate - Tarr IM - 28/08/03 - Finance   ................. 3666

Complaint re breach of Commercial Travellers and Sales Representatives' Award 1978 No. R43 of 1978 - Claimant argued that she was
entitled to a redundancy payment pursuant to the award - Claimant argued that she had worked continuously with the business after it
was purchased by the Respondent and should be considered as an employee with continuous service of the total period of five years -
Respondent argued that it was a condition of the contract sale of the business that all staff would be terminated and paid out their
accrued entitlements and that the Respondent was responsible for the Claimant's redundancy for the period of employment with the
Respondent only - Industrial Magistrate found that it was the intention of the award to protect the rights of employees who are
employed in a business which has a change of ownership, where one of those rights was severance pay and therefore the Respondent
was liable to pay her the entitlements of severance pay - Reasons for Decision Issued - Ms MJ Murphy -v- John Barnett, Managing
Director c/o Celeste Corporation - M 107 of 2003 - Industrial Magistrate - Tarr IM - 06/11/03 - Food, Beverage and Tobacco Mfg   ..... 3682

MANAGERIAL PREROGATIVE
Application re unfair dismissal and contractual entitlements - Applicant argued that he raised an issue with the Respondent in regard to

inequality of income and at that meeting he was asked to resign from the Respondent's employment - Applicant also submitted he had
kept the Respondent informed of events in regard to the Land Valuer's Licensing Board, he had no reason to believe that his job was in
jeopardy, he did not agree to resign from his position when he met with the directors of the Respondent, he has been totally deceived
and tricked by his fellow directors and employer and had been sacked in humiliating circumstances - Respondent argued there were
valid grounds for termination of employment based upon gross negligence and/or inappropriate and unprofessional behaviour by the
Applicant destroying the relationship of good faith and confidence between the Applicant and the Respondent - Commission found the
Respondent had discharged its evidentiary onus of proving the misconduct of the Applicant to warrant summary dismissal and did not
agree with the submission that the dismissal was unfair due to lack of justification or forewarning - Dismissed - Mr BR Worthington -
v- Falkirk Nominees Pty Ltd T/A Ross Hughes and Company and Australian Property Consultants - APPL 1577 of 2001 - BEECH SC
- 02/07/03 - Property Services.................................................................................................................................................................... 1830

Appeal against decision to suspend an employee without pay - Applicant Union argued the suspension without pay was unduly unfair, harsh
and oppressive as its sole effect was to bring unwarranted financial hardship upon the Applicant and his family by preventing his
access to his accrued sick leave entitlements - Applicant Union sought an order to quash the decision to suspend without pay and
requested that Respondent restore the Applicant's outstanding accrued sick leave entitlements whilst he remained unfit for work -
Respondent strongly opposed the claim and argued that Applicant was suspended without pay because the nature of the allegations
against him, which were not denied as such in his letter of explanation, were sufficiently similar to the misconduct for which he had
been previously disciplined and warned that any repeat misconduct would put his employment in jeopardy - Public Service Appeal
Board found that the Respondent was perfectly entitled to conclude that the allegations made against the Applicant in 2003 were
considered to be of such serious nature that dismissal was a possible outcome - Further, PSAB concluded that it was a valid reason for
invoking the power in s.82 of the Public Sector Management Act, and the balance of the public interest in allowing an employer to
stand an employee down whilst an investigation into an allegation of conduct serious enough to warrant dismissal was undertaken on
this occasion outweighs the personal circumstances of the employee concerned - Dismissed - Mr V Walker -v- Director General,
Department of Justice - PSAB 2 of 2003 - Public Service Appeal Board - BEECH SC - 18/06/03 - Government Administration ............ 1879

Application re unfair dismissal - Applicant argued he was unfairly dismissed from his job when he refused to perform duties directed by the
respondent while he was under workers' compensation, it was not reasonable for the respondent to direct him to perform duties at the
gatehouse, he had invoked the disputes settlement procedure in his contract of employment over the issue and the wrong approach to
resolving the issue was adopted by the respondent - Respondent argued the issue of the applicant's injury was discussed with him, he
was advised due to the injury he would be placed on an interim basis as a gate attendant, the dispute settlement procedure was not
relevant as the respondent was dealing with a workers' compensation matter and the employers' duty of care - Respondent also argued
the applicant was warned on several occasions if he did not attend duties at the gatehouse that his employment could be in jeopardy
and the applicant was dismissed for failing to follow a lawful instruction - Commission found the respondent's instruction to the
applicant to attend at the gatehouse was both reasonable and lawful, the process was procedurally fair, the mere fact the applicant may
not have liked the duties of the interim position was not the determining factor, the respondent made it clear to him that if he did not
comply he risked losing his employment and the task of saving the applicant's employment was clearly in his hands - Dismissed - Mr
A Poropat -v- City of Stirling - APPL 1571 of 2002 - WOOD C - 30/07/03 - Government Administration .............................................. 2862

Conference referred re secondary employment - Applicant Union sought orders that the Respondent's decision to refuse to approve
employee's application for secondary employment was unfair and/or unreasonable, that the Respondent provide authorisation to
employee to carry out his secondary employment and that in the event that there was a conflict of interest arising, employee be
provided with a reasonable opportunity to respond prior to any decision being made about the continuance of his secondary
employment - Respondent opposed the application and maintained that there was a potential conflict of interest, that the Respondent
had policies regarding prison officers associating with ex-prisoners and the Respondent objected to employee operating his business
using prison officers to perform the escort and deportation function - Commission found that there was a direct conflict with the
employee’s secondary employment and the performance of his duties as a prison officer, that the Union could not despite its best
effort, made out its case that the orders should issue because it could not show that the Chief Executive Officers' decision to refuse to
approve employee's application was unfair or unreasonable - Further, Commission found that there was sufficient evidence before the
CEO to justify the opinion held, he formed an opinion that was open to him to make and there was no basis for the Commission to
interfere in the exercise of the CEO's direction - Dismissed - Western Australian Prison Officers' Union of Workers -v- The
Honourable Attorney General, Minister for Justice - CR 143 of 2003 - BEECH SC - 12/08/03 - Other Services ...................................... 2936
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Application re unfair dismissal - Applicant argued that the termination was harsh and unfair because he should not have been at work due to
illness and the comments made were to be taken as a joke - Respondent argued that Applicant was terminated for a serious breach of
misconduct in that he failed to comply with the safety tagging standards and he had a history of breaching the safety tagging system -
Further, Respondent had attempted to counsel and assist the Applicant and had acted reasonably in the circumstances of the
investigation - Commission found that Respondent had acted reasonably and that there was a fair go all round and that it should not
interfere with the dismissal - Dismissed - Mr ID Poultney -v- Alcoa World Alumina Australia - APPL 2017 of 2002 - GREGOR C -
21/08/03 - Services to Mining .................................................................................................................................................................... 3181

Appeal against Decision to terminate Appellant made on 18/12/2002 - Appellant argued that the decision by Respondent to bring her
employment to an end was harsh, unjust and unfair and that she wished to continue in that work - Further, Appellant argued that she
had undergone surgery from which she had completely recovered from her back injury and that she had the capacity to engage work
elsewhere as she was willing to work - Respondent argued that there had been a frustration of the contract on the basis of the
Appellant’s incapacity to perform the basic and broad range of tasks essential to being a social trainer and that there had been no issues
of discipline but the inability of the Appellant to perform her contract - Public Service Appeal Board concluded that the contract
between the Respondent and the Appellant for her to work as a social trainer was frustrated and that the Respondent had treated the
Appellant fairly - Further, Public Service Appeal Board found that there was no requirement for the Respondent to defend itself -
Dismissed - Ms MJ Kish -v- Director General, Disability Services Commission - PSAB 1 of 2003 - Public Service Appeal Board -
SCOTT C - 17/10/03 - Government Administration  ................................................................................................................................. 3819

MATERNITY LEAVE
Application re unfair dismissal - Applicant argued she was pushed into accepting another job offer which she refused and eventually she

was made redundant, that her redundancy was unfair because she was promised that after her parental leave, she would return to her
position of underground geotechnician and that during her confinement, no one informed her that the position was going to be
abolished - Further, Applicant argued that the document describing her final pay out was that of the job at Kundana as data base
technician, a job she did not accept and not from her original position of underground geotechnician - Respondent argued that changes
had to be made to its underground operation because the jobs were becoming more complex, it had to move to more predictive geology
rather than re -active geology and the underground geotechnician was not qualified professionally to take part in predictive geology
which was the province of professional geologists - Further, that when Respondent made the changes it was not done with any
conscious attempt to prejudice the Applicant and that Respondent and its supervisors made attempts thereafter to find an appropriate
job for the Applicant when she returned from parental leave - Commission found that the Applicant accepted the position at Kundana
and a contract was formed, that the Applicant later recanted and was advised to put her refusal in writing - Commission further found
inter alia, that the Applicant was offered a job which was of equal status and responsibility which she ultimately refused, that the letter
of 7/11/2002 constituted a resignation, the resignation was not given in any of the circumstances which would give rise to a
constructive dismissal and that the Applicant was not pushed from her position she decided to bring the relationship to an end -
Commission found on the basis of the finding the jurisdiction under s.29(1)(b)(i) of the Act was not enlivened and therefore the
Applicant had no status to bring the application and the matter should be dismissed - Dismissed - Ms I Bilos -v- Aurion Gold Menzies
Highway, Kalgoorlie - APPL 1991 of 2002 - GREGOR C - 14/08/03 - Metal Ore Mining ........................................................................ 3126

MEAL MONEY
Claim re breach of the Transport Workers (General) Award No. 10 of 1961 - Claimant argued that the Respondent failed to pay overtime

rates and meal allowances - Industrial Magistrate reviewed award and found on evidence that the Respondent and employee were
bound by the award, that Claimant was entitled to be paid overtime as provided for in clause 12(4) and was entitled to be paid a meal
allowance for each and every Perth run where he worked 10 hours or more hours - Further, IM found that it was appropriate in all
circumstances that the bonus referred to should be applied the way it has been and because there was no record of the hours worked on
the other occasions bonuses were paid they should be ignored for the purpose of this claim - Reasons for Decision Issued - Anthony
Harris, Department of Consumer and Employment Protection -v- Robin Charles William Lammie T/A Bunbury Freight Service - M
279 of 2002 - Industrial Magistrate - Tarr IM - 27/08/03 - Other Transport  ............................................................................................. 3664

MISCONDUCT
Application re unfair dismissal and contractual entitlements - Applicant argued her dismissal was harsh, oppressive or unfair because she

had received no indication of concerns from the employer, that her rate of pay for the overnight component of her weekend work was
changed and she never consented to the change - Applicant also argued that she had been denied certain contractual benefits which
ultimately were particularised in the sum of $1,400.00 - Respondent argued there were a number of difficulties experienced with the
Applicant in regard to her work performance over the three month probationary period and these issues were raised with her, that she
was critical of the Respondent's programs and the Respondent considered there was a conflict of interest between Applicant's duties as
an employee when she became an advocate for the family she was caring for - Commission found the Applicant's primary obligation as
an employee was to the Respondent, the Respondent did raise issues with the Applicant throughout the three month probationary
period, that Applicant's behaviour amounted to insubordination possibly warranting summary dismissal for misconduct at common law
and that Applicant acting as an advocate for the family involved a conflict of interest between her duties as an employee to the
Respondent, and her duty to the family - Commission concluded that on all the evidence before it, it was not persuaded that any such
dismissal was harsh, oppressive or unfair, that Applicant had not established her claim in this regard and the Applicant had suffered no
financial detriment - Dismissed - Mrs AE Frank -v- Options For Peoples Accommadation and Lifestyles Inc. - APPL 1528 of 2002 -
KENNER C - 12/06/03 - Community Services........................................................................................................................................... 1796

Application re unfair dismissal - Applicant denied he stole or otherwise unlawfully or improperly removed food from the Respondent's
premises contrary to its various policies and that he was harshly, oppressively and unfairly dismissed from his employment after being
spoken to about removing food from the respondent's premises without paying - Respondent denied that it dismissed the Applicant in
any event to attract the Commission's jurisdiction and argued the Applicant, in effect, terminated his employment with the Respondent
stating that he did not want to return to work - Commission found the Applicant was not accused of theft or removal of food from the
Respondent's premises, the Respondent was conducting initial investigations and the Respondent was obliged to raise the allegations
with the Applicant and give him an opportunity of commenting and responding to the allegations - Further, Commission found the
Applicant being upset, indicated to the Respondent that he did not want to return to the Respondent's employment in light of what had
occurred and that there was no dismissal as a matter of fact and law, to found the jurisdiction of the Commission - Dismissed for want
of jurisdiction - Mr JL Li -v- Haydar Family Restaurants T/A McDonalds - APPL 1473 of 2002 - KENNER C - 17/04/03 - Food
Retailing ..................................................................................................................................................................................................... 1813

Application re unfair dismissal seeking reinstatement - Applicant argued his summary dismissal was harsh, oppressive or unfair and he did
not make dishonest and deceptive arrangements to purchase goods at a very low price and for his own benefit - Respondent argued the
Applicant was dishonest, distorted the truth and tried to deflect responsibility to others - Respondent also submitted the Applicant
flouted strict company policy and he purchased goods at very low prices to advantage himself on several occasions - Commission
found the Applicant breached the Respondent's policy on pricing, put his own interest ahead of that of his employer, used his position
and the system to advantage himself and adopted procedures that were consistent with him taking advantage of situations for his own
benefit - Commission also found the Respondent discharged the evidentiary onus upon it to show the misconduct occurred upon which
it relied in dismissing the Applicant - Dismissed - Mr K Rodrigues -v- Bunnings Building Supplies Pty Ltd - APPL 2051 of 2002 -
BEECH SC - 03/07/03 - Basic Material Wholesaling................................................................................................................................. 1820
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Application re unfair dismissal and contractual entitlements - Applicant argued that he raised an issue with the Respondent in regard to
inequality of income and at that meeting he was asked to resign from the Respondent's employment - Applicant also submitted he had
kept the Respondent informed of events in regard to the Land Valuer's Licensing Board, he had no reason to believe that his job was in
jeopardy, he did not agree to resign from his position when he met with the directors of the Respondent, he has been totally deceived
and tricked by his fellow directors and employer and had been sacked in humiliating circumstances - Respondent argued there were
valid grounds for termination of employment based upon gross negligence and/or inappropriate and unprofessional behaviour by the
Applicant destroying the relationship of good faith and confidence between the Applicant and the Respondent - Commission found the
Respondent had discharged its evidentiary onus of proving the misconduct of the Applicant to warrant summary dismissal and did not
agree with the submission that the dismissal was unfair due to lack of justification or forewarning - Dismissed - Mr BR Worthington -
v- Falkirk Nominees Pty Ltd T/A Ross Hughes and Company and Australian Property Consultants - APPL 1577 of 2001 - BEECH SC
- 02/07/03 - Property Services.................................................................................................................................................................... 1830

Appeal against decision to suspend an employee without pay - Applicant Union argued the suspension without pay was unduly unfair, harsh
and oppressive as its sole effect was to bring unwarranted financial hardship upon the Applicant and his family by preventing his
access to his accrued sick leave entitlements - Applicant Union sought an order to quash the decision to suspend without pay and
requested that Respondent restore the Applicant's outstanding accrued sick leave entitlements whilst he remained unfit for work -
Respondent strongly opposed the claim and argued that Applicant was suspended without pay because the nature of the allegations
against him, which were not denied as such in his letter of explanation, were sufficiently similar to the misconduct for which he had
been previously disciplined and warned that any repeat misconduct would put his employment in jeopardy - Public Service Appeal
Board found that the Respondent was perfectly entitled to conclude that the allegations made against the Applicant in 2003 were
considered to be of such serious nature that dismissal was a possible outcome - Further, PSAB concluded that it was a valid reason for
invoking the power in s.82 of the Public Sector Management Act, and the balance of the public interest in allowing an employer to
stand an employee down whilst an investigation into an allegation of conduct serious enough to warrant dismissal was undertaken on
this occasion outweighs the personal circumstances of the employee concerned - Dismissed - Mr V Walker -v- Director General,
Department of Justice - PSAB 2 of 2003 - Public Service Appeal Board - BEECH SC - 18/06/03 - Government Administration ............ 1879

Conference referred re alleged breaches of discipline - Applicant Union argued the disciplinary process did not comply with the statutory
requirements therefore the whole process was invalid and void, the respondent conceded the process was flawed but proposed to
recommence the process and to recommence the disciplinary process would be harsh, oppressive and prejudicial - Applicant Union
sought an order that all decisions arising from the process be quashed and the respondent be barred from any further action against the
employees in respect of the allegations - Respondent argued that as the purported disciplinary proceedings were void and because of
the operation of s.55 of the Interpretation Act (WA) 1984, the respondent was able to recommence disciplinary proceedings against the
employees, there was no prejudice to the employees being subject to properly constituted disciplinary proceedings under the PSM Act
and if the respondent was prevented from proceeding with disciplinary proceedings because of previous technical defects this would
not be in accordance with equity, good conscience and the substantial merits of the case - Commission reviewed authorities,
Interpretation Act 1984 and found that res judicata did not arise in this matter, that the investigation process and the outcome were null
and void, but the evidence which precipitated the investigation remained alive - Further, that evidence stood on its own and existed
prior to there being any disciplinary process, it was the disciplinary process, not the evidence, which was tarnished and the respondent
ought to have a second opportunity to investigate what clearly were serious allegations and allegations which were not baseless -
Dismissed - Civil Service Association of Western Australia Incorporated -v- Chief Executive Officer, Department of Land
Administration - PSACR 7 of 2003 - SCOTT C - 30/07/03 - Government Administration........................................................................ 2792

Application re unfair dismissal - Applicant argued he was treated harshly and summarily dismissed without good reason from his
employment - Respondent argued the applicant's behaviour in regard to two instances was unacceptable and as he was on probation the
respondent had the right to dismiss him - Commission found that there was no case law that suggested that the applicant's actions
would qualify as gross misconduct, that the onus was on the respondent to discharge the onus that the applicant's actions warranted
summary dismissal and that onus had not been discharged - Upheld and compensation awarded - Mr SG Ellis -v- Lane Auto
Investments Pty Ltd - APPL 2016 of 2002 - WOOD C - 20/06/03 - Motor Vehicle Rtlg & Services ........................................................ 2827

Conference referred re termination of employment - Applicant Union argued the respondent terminated the applicant even though he had
been employed for a period of eighteen months on either rolling fixed term or casual contracts, the action of the respondent to
terminate the applicant in those circumstances was unfair and the way the respondent used casual and fixed term employment contracts
was an abuse of the agreement between the respondent and the Union - Respondent argued the applicant was coming to the end of a
twelve month period of employment and permanency was not an option because he was not suitable due to his conduct and although
he had a lot of ability he had not applied himself, he made a lot of errors and took breaks without permission - Respondent also argued
the applicant had been spoken to about his conduct and the respondent's concerns - Commission found the applicant was on a casual
contract of employment and in accordance with the contract the applicant's employment could be brought to an end at any time, the
respondent had the right without notice or compensation to end the employment relationship due to the misconduct of the applicant -
Dismissed - The Forest Products, Furnishing and Allied Industries Industrial Union of Workers, W.A. Branch -v- Wesfi Manufacturing
Pty Ltd - CR 22 of 2003 - GREGOR C - 01/08/03 - Wood and Paper Product Mfg................................................................................... 2909

Conference referred re unfair dismissal - Applicant Union argued the respondent had not made out its case for summarily terminating the
applicant, the respondent failed to discharge the onus upon it to demonstrate the applicant's conduct amounted to gross repudiation of
his contract of employment justifying summary termination and the respondent's conduct in attempting to entrap the applicant and then
summarily dismiss him without valid reason was grossly harsh, oppressive and unfair - Respondent argued the applicant was not
treated unfairly as some months after the applicant's employment was terminated the respondent paid the applicant annual leave
entitlements and wages for the period he was stood down - Further, the applicant breached the trust and confidence the respondent had
in him, there was sufficient evidence confirming misconduct by the applicant and the respondent should not be held accountable for the
applicant's ill health - Commission found it was not made clear to the applicant that the meeting held on 19/2/2002 would be
disciplinary in nature and that his contract of employment could be terminated - Commission further found the respondent had failed to
discharge the onus on it to demonstrate the applicant repudiated his contract of employment, that reinstatement was impracticable and
awarded compensation - Upheld and Order Issued - Australian Liquor, Hospitality and Miscellaneous Workers Union, Western
Australian Branch -v- Cockburn Bowling and Recreational Club (Inc.) - CR 55 of 2002 - HARRISON C - 05/08/03 - Sport and
Recreation.................................................................................................................................................................................................. 2913

Conference referred re unfair dismissal - Applicant Union claimed that dismissal of its member was harsh, oppressive and unfair and gave
reasons thereof - Applicant Union further argued that its member had been denied as a benefit under his contract of employment salary
continuance whilst his unfair dismissal claim was being dealt with and determined by the Commission and sought an order for
reinstatement without loss of entitlements or benefits - Respondent denied the claim and opposed the order sought, and raised a
preliminary issue regarding time prescribed by the Industrial Agreement 1989, to file application after a dismissal occurred, by which
the parties were bound - Commission reviewed Agreement, authorities and found inter alia, that the notice of application was not filed
within five days as prescribed by the Agreement, therefore the contractual benefits claim was incompetent and should be dismissed -
Further, Commission concluded that the Applicant's dismissal was harsh, oppressive and unfair because it was effected contrary to the
Respondent's Policy, that reinstatement was impracticable and directed the parties to confer as to the quantum of compensation - As
the parties were unable to reach agreement on the quantum of compensation, Commission considered relevant principles and ordered
that Respondent pay the Applicant the sum of $22,783 less any amount payable to the Commissioner of Taxation pursuant to the
Income Tax Assessment Act 1936 - Granted in Part - Directions, Declaration and Orders Issued - Transport Workers' Union of
Australia, Industrial Union of Workers, Western Australian Branch -v- BHP Iron Ore Ltd - CR 328 of 2000 - KENNER C - 20/02/02 -
Metal Ore Mining ...................................................................................................................................................................................... 2934
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Application re unfair dismissal and contractual entitlements - Applicant argued that the dismissal was unfair and had been denied a
contractual benefit and that he was dismissed because he did not agree with some of the changes brought in by the new owners of the
business and that he was not liked and they wanted to get rid of him - Respondent argued that Applicant was given ample opportunity
to respond to the allegations put to the Applicant and that a thorough investigation was conducted to determine the Applicant's conduct
in the allegations - Commission found that there was no documentary evidence submitted into evidence and could only rely on the
witnesses' evidence which could be considered - Further, Commission preferred the Respondent's evidence to the Applicant's evidence
- Commission found that on the balance of probabilities Respondent had satisfied the test and the dismissal was not unfair and that
there was no evidence to support any claim for contractual benefits and the application was dismissed - Dismissed - Mr CR Boon -v-
Zest Health Club Pty Ltd - APPL 1445 of 2002 - SCOTT C - 08/09/03 - Health Services ......................................................................... 3134

Application re unfair dismissal and contractual entitlements seeking compensation - Applicant argued he was being held responsible for
relationship problems with his supervisor when the fault laid in the way the supervisor was teaching him and that the Respondent did
not address his concerns even though he had attempted, through management, to fix the problems he was experiencing - Respondent
argued that it believed the report about the Applicant alleging serious misconduct was correct, the Applicant was at fault and the
situation between the supervisor of the store and the Applicant was untenable and the Respondent could not allow it to continue,
therefore the termination of the Applicant was justified - Commission found the decision by the Respondent was fundamentally flawed
because it did not discharge the evidentiary onus of the establishment of the facts relating to the Applicant's dismissal, the Respondent
failed to address the issues raised by the Applicant and the Applicant was denied natural justice in that he was not given an opportunity
to put his side of the story to the Respondent - Further, Commission found that the dismissal was unfair and ordered that the Applicant
be reinstated to his former position - Application for contractual entitlements dismissed - Ordered Accordingly - Mr SJ Cahill -v-
Agnew Gold Mining Company Pty Limited - APPL 2073 of 2002 - GREGOR C - 29/08/03 - Metal Ore Mining..................................... 3144

Application re unfair dismissal seeking compensation - Applicant argued he did not breach his workplace agreement, that there was no
ground for the Respondent to terminate his contract of employment and that the process of effecting his termination was unfair -
Respondent argued the Applicant breached the terms of his contract of employment and misconducted himself sufficient to warrant
summary termination, and a proper process was followed as the Applicant was given a verbal warning followed by a written warning
prior to being terminated - Commission reviewed authorities and found that even though the Respondent had sufficient reason to
terminate the Applicant's contract of employment, the Applicant was treated unfairly given the manner of his termination - Further,
even though the Applicant was treated in a procedurally unfair manner, this did not outweigh the fact that the Applicant was
persistently late to work and that he was warned that his contract of employment could be in jeopardy - Commission concluded that as
the Applicant's contract was able to be terminated on notice, and the Applicant was paid one week's pay in lieu of notice at termination,
his claim should fail - Dismissed - Mr AJ Fisher -v- Callum Enterprises - APPL 1672 of 2002 - HARRISON C - 03/09/03..................... 3156

Application re unfair dismissal - Applicant argued that the termination was harsh and unfair because he should not have been at work due to
illness and the comments made were to be taken as a joke - Respondent argued that Applicant was terminated for a serious breach of
misconduct in that he failed to comply with the safety tagging standards and he had a history of breaching the safety tagging system -
Further, Respondent had attempted to counsel and assist the Applicant and had acted reasonably in the circumstances of the
investigation - Commission found that Respondent had acted reasonably and that there was a fair go all round and that it should not
interfere with the dismissal - Dismissed - Mr ID Poultney -v- Alcoa World Alumina Australia - APPL 2017 of 2002 - GREGOR C -
21/08/03 - Services to Mining .................................................................................................................................................................... 3181

Application re unfair dismissal - Application to accept Applicant's claim out of time - Applicant sought to have his application accepted out
of time by three days because he sought to obtain a separation certificate from Respondent - Further, Applicant only after receiving the
separation certificate became aware that he had been dismissed for misconduct because prior to that he understood that he was
terminated due to a redundancy situation - Respondent consented to the Respondent's name being amended - Commission took into
account that there was an acceptable explanation for the delay, the merits for the substantive application and the steps taken by
Applicant - Further, Commission found that it would not be unfair to accept the application and that the Respondent would not be any
more prejudiced than normal - Granted - Mr LJ Rushack -v- Kevin Lee t/as Urgent Auto Panel and Paint - APPL 828 of 2003 -
HARRISON C - 14/08/03 - Motor Vehicle Rtlg & Services....................................................................................................................... 3186

1Appeal against Decision of Commission (83WAIG1813) re unfair dismissal dismissed for want of jurisdiction - Appellant argued that the
Commissioner erred in his findings by not giving sufficient opportunity to cross -examine the evidence submitted and erred in his
findings by accepting the false verbal and written evidence and false and forged witness reports submitted by Respondent - Respondent
argued that there was no dismissal as all Respondent intended to do was raise the allegations with Appellant and giving him an
opportunity of commenting and responding to the allegations but instead resigned by not showing up to work his rosters - Full Bench
found that the Commissioner at first instance was correct in finding as he did, the Commissioner did not, insofar as it was relevant,
misuse the advantage which he enjoyed by seeing and hearing the witnesses at first instance and that the Appellant had not established
the jurisdictional prerequisite that he had been dismissed - Further, Full Bench found that there was no dismissal, therefore the
Commission had no jurisdiction and the appeal had no merit at all - Dismissed - Mr JL Li -v- Haydar Family Restaurants T/A
McDonalds - FBA 14 of 2003 - Full Bench - SHARKEY P/COLEMAN CC/WOOD C - 23/09/03 - Food Retailing................................ 3303

Conference referred re unfair dismissal - Applicant Union argued the Respondent dismissed its member in circumstances that were harsh,
unfair or oppressive within the meaning of the I.R. Act and sought an order that the Respondent reinstates and compensates its member
(sic) for the loss she had incurred because of the Respondent's actions - Respondent opposed the claim and order sought and argued the
member was dismissed because of unsatisfactory performance, her inappropriate conduct during working hours and because of her
conduct whilst on the Respondent's premises, outside of normal working hours - Commission was satisfied that the member was not
guilty of gross misconduct sufficient to justify being terminated in a summary fashion and that in regard to the accusations about her
performance at work she was treated unfairly and harshly because she was not given sufficient opportunity to defend herself against
the specifics of the Respondent's view that her work performance was unsatisfactory - Commission further found that as the member
was warned twice by Respondent that her contract of employment was in jeopardy if further transgressions occurred and given the
negative impact of the member's out of hours behaviour and the resultant impact on the Respondent's employees and patrons, that it
would have been appropriate for the Respondent to terminate the member on notice - Commission awarded compensation for the
unfair termination - Upheld and Order Issued - Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian
Branch -v- Ravenswood River Resort - CR 34 of 2003 - HARRISON C - 15/09/03 - Accommodatn, Cafes&Restaurants........................ 3418

Application re unfair dismissal - Applicant argued that the process adopted by the Respondent in investigating the incident at Whitfords
station was flawed and the outcome was predetermined - Respondent argued that it had the right to terminate the Applicant as he
misconducted himself at Whitfords station and he had committed serious breaches of the Respondent's procedures on two previous
occasions - Further, Respondent maintained that it conducted full and adequate enquiries into the events surrounding the incidents to
effect the termination thus the Applicant was not denied procedural fairness - Commission found and was satisfied, at least on balance
the Respondent had demonstrated that the Applicant was guilty of misconduct justifying summary dismissal - Further, Commission
was satisfied that the Applicant was treated fairly because he was given sufficient opportunity to defend himself against the allegations
relied upon to effect his termination and he was afforded "a fair go all round" - Dismissed - Mr CR Smyth -v- Chubb Security
Australia Pty Ltd - APPL 883 of 2002 - HARRISON C - 24/10/03 - Other Services ................................................................................. 3764

Conference referred re unfair dismissal - Applicant Union argued that its member was initially terminated due to a lack of work but after
enquiries regarding the redundancy it became apparent that the Applicant was summarily dismissed because of misconduct - Further,
the Applicant Union argued that the dismissal was unfair and seeks compensation for 13 weeks pay - Respondent argued that the
Applicant had stolen from the Respondent company for his own use at home - Further, the Respondent argued that there were concerns
raised as to the volume of goods purchased against the amount of work going through the workshop - Commission reviewed the
authorities and found on evidence that the Respondent wrongly exercised its powers to summarily dismiss, the dismissal was unfair
and awarded compensation - Order issued - AUTO, FOOD, METAL, ENGIN UNION -v- Nix Sheet Metal Engineering - CR 253 of
2002 - COLEMAN CC - 03/10/03 - Metal Product Manufacturing  .......................................................................................................... 4143
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Application re unfair dismissal - Applicant argued he was unfairly dismissed because the Respondent was in a bad mood over damage to
some equipment and when confronted over comments made about his son being responsible for the damage, both him and his son was
sacked by Respondent and he was not paid any notice or accrued leave - Respondent argued the Applicant was a subcontractor and not
an employee, there were issues with his work performance, that work had slackened off and he had operated without a grader driver for
the last four to five months and his actions were fair and he was justified in summarily dismissing the Applicant - Commission found
on evidence that Applicant was dismissed summarily without any good reason and the dismissal was harsh and unfair and awarded
compensation - Commission concluded that the issue of the Applicant's performance was raised during the course of the hearing as a
secondary issue to justify dismissal - Granted - Mr DW Evans -v- Jim Catchpole Civil Infrastructure - APPL 1763 of 2002 - WOOD C
- 10/06/03 - General Construction.............................................................................................................................................................. 1793

Application re unfair dismissal seeking compensation - Applicant argued he was diligent and hard working and apart from minimal sick
leave he took for a condition he suffers he attended work regularly and performed his work well and his illness did not impact upon the
Respondent's productivity and ability to meet their obligations under their contracts - Respondent argued the intention was not to
dismiss the Applicant, but to suspend him to enable him to deal with ongoing illness which the Respondents said was affecting the
Applicant's overall health and his ability to perform his job - Commission found the Applicant was reasonably entitled to assume that
he had been dismissed, the dismissal was unfair, the Applicant was not given any counselling or warning that his illness was causing
difficulties for the Respondent or for his work colleagues and the Respondent's decision was premature and unfair and compensation
was awarded - Granted - Mr CM Kosovich -v- Neil Patrick Dunne & Debbie Anne Dunne Trading As D & M Waste Services - APPL
80 of 2003 - SCOTT C - 03/06/03 - Community Services ......................................................................................................................... 1809

Application re unfair dismissal seeking compensation - Applicant argued that his dismissal was unfair because it was without notice, that
the respondent was advised that he needed to attend to a family emergency, and denied that his work ethic had declined - Respondent
argued the applicant refused to do overtime which was an agreed feature of his contract, that on several occasions prior to his
termination he had spoken to him about his attitude to work and wanted him to improve but this had not happened - Commission found
on evidence that the sudden dismissal of the applicant without notice was unfair and awarded compensation - Granted - Mr KL
Clements -v- Tomlinson Pty Ltd - APPL 1826 of 2002 - WOOD C - 04/07/03 - Construction Trade Services ......................................... 2825

Application re unfair dismissal - Applicant argued he was treated harshly and summarily dismissed without good reason from his
employment - Respondent argued the applicant's behaviour in regard to two instances was unacceptable and as he was on probation the
respondent had the right to dismiss him - Commission found that there was no case law that suggested that the applicant's actions
would qualify as gross misconduct, that the onus was on the respondent to discharge the onus that the applicant's actions warranted
summary dismissal and that onus had not been discharged - Upheld and compensation awarded - Mr SG Ellis -v- Lane Auto
Investments Pty Ltd - APPL 2016 of 2002 - WOOD C - 20/06/03 - Motor Vehicle Rtlg & Services ........................................................ 2827

Application re unfair dismissal seeking compensation - Applicant argued he was treated differently from other employees, the timing of the
dismissal was calculated to deprive him of a higher goodwill payment, he was only given two days to provide a formal proposal for the
billing requirement to the respondent, the respondent ignored his business was a significant fee earner and contributed to overall profits
and the manner of his termination was procedurally inadequate and unfair - Respondent argued there was continuing concerns with the
applicant's productivity, this was raised on several occasions and there was no improvement by the applicant - Further, the applicant
did not propose a suitable alternative arrangement, he was made redundant as there was not sufficient work to keep him employed but
if he had been meeting his target there would not have been a reason to make him redundant - Commission found the applicant was not
made redundant, the respondent did not correctly address performance issues with the applicant, he was not afforded a fair go all round
and his dismissal was harsh and unfair and awarded compensation - Claim for notice dismissed - Granted in Part - Mr D Schildkraut -
v- Craig A Vivian, Robert W Parker and Ian K Macpherson Trading as Ord Partners & Others - APPL 1298 of 2002 - WOOD C -
03/07/03 – Finance..................................................................................................................................................................................... 2867

Application re unfair dismissal - Applicant argued that he was unfairly terminated both substantively and procedurally, that no warnings
were given, apart from concerns raised in the letter dated 7/7/2002, at or before the meeting held on 7/8/2002 that his contract of
employment was to be terminated on that date - Further, Applicant argued as no notice was given as to his impending termination, he
was denied the opportunity to utilise the Respondent's fair treatment policy and at the time of dismissal, he was unwell and the issue of
his illness had not been resolved - Respondent argued that the Applicant's contract of employment was ended by agreement between
the Applicant and the Respondent, the Applicant was not unfairly terminated, there was no alternative position available at the time
and every effort was made by the Respondent to canvass suitable employment within its operations - Further, Respondent argued that
at no stage did it guarantee that alternative employment would be found for the Applicant and the Applicant and his wife misconstrued
its efforts in seeking out alternative employment for the Applicant - Commission found that the Applicant's cessation of employment
was at the Respondent's instigation and was not a termination by agreement, that he was not given any option at the meeting apart from
ceasing work and that prior to the termination, the Respondent did not properly investigate the possibility of alternative employment
and rehabilitation options - Further, the Applicant was not afforded procedural fairness, he was not given any notice that his contract of
employment was to be terminated or that his employment was in jeopardy and he was given no warnings that his sick leave was being
reviewed in such a way that could lead to his contract of employment being terminated - Commission found that the Applicant was not
given any opportunity to canvass alternatives to termination and he was terminated in an oppressive manner, with no notice at a time
when he was experiencing severe illness, which the evidence demonstrated was work related and awarded compensation - Upheld and
Order Issued - Mr DC Trimble -v- Millennium Chemicals - APPL 1460 of 2002 - HARRISON C - 28/07/03 - Metal Product
Manufacturing............................................................................................................................................................................................ 2883

Application re unfair dismissal and contractual entitlements seeking compensation - Applicant argued he was being held responsible for
relationship problems with his supervisor when the fault laid in the way the supervisor was teaching him and that the Respondent did
not address his concerns even though he had attempted, through management, to fix the problems he was experiencing - Respondent
argued that it believed the report about the Applicant alleging serious misconduct was correct, the Applicant was at fault and the
situation between the supervisor of the store and the Applicant was untenable and the Respondent could not allow it to continue,
therefore the termination of the Applicant was justified - Commission found the decision by the Respondent was fundamentally flawed
because it did not discharge the evidentiary onus of the establishment of the facts relating to the Applicant's dismissal, the Respondent
failed to address the issues raised by the Applicant and the Applicant was denied natural justice in that he was not given an opportunity
to put his side of the story to the Respondent - Further, Commission found that the dismissal was unfair and ordered that the Applicant
be reinstated to his former position - Application for contractual entitlements dismissed - Ordered Accordingly - Mr SJ Cahill -v-
Agnew Gold Mining Company Pty Limited - APPL 2073 of 2002 - GREGOR C - 29/08/03 - Metal Ore Mining .................................... 3144

4Application for Stay of Operation in Matter No. 2073 of 2002 pending the hearing and determination of appeal No FBA 27 of 2003 -
Applicant argued that Commissioner erred in fact and in law in holding that the Appellant failed to discharge its evidentiary onus when
the Commission made its findings - Further, Applicant argued that there was a serious issue to be tried because the findings were
contrary to, unsupported by or inconsistent with other incontrovertible evidence and/or misconceived the role of the Commission in
determining the matter before it and that the balance of convenience favours the granting of the Stay - Respondent opposed the Stay of
Operation application - President found that Respondent had been deprived of employment and an income from the fruits of the
judgement in that he had been reinstated and it was now more than nine months since the termination and more than seven months
since the matter was heard and determined - Finally, President found on the balance of probabilities that the interests of the Respondent
outweighed those of the Applicant's and that the Applicant had not established that the equity, good conscience and substantial merits
of the case lie with it and the Respondent should enjoy the fruits of his judgement - Dismissed - Agnew Gold Mining Company Pty
Limited -v- Mr SJ Cahill - PRES 13 of 2003 - President - SHARKEY P - 30/09/03 - Metal Ore Mining.................................................. 3325

Conference re dispute regarding transfers - Applicant Union applied for interim orders preventing the respondent from closing the Bunbury
office and that the transfers of the applicants be stayed pending the finalisation of the matter - Respondent opposed the application and
argued the Arbitrator did not have jurisdiction to deal with the matter - Respondent also argued there was no possibility of employment
within the Department in Bunbury as the office had closed and the obligation on the employing authority was to deal with its
employees appropriately and the respondent had work for the employees elsewhere so they were not surplus to the requirements of
their department - Commission found matters referred to as being alleged breaches of s.94 of the PSM Act and of s.96D of the IR Act
were matters within the Arbitrator’s jurisdiction - Reasons for Decision and Interim Order Issued - Civil Service Association of
Western Australia Incorporated -v- Director General, Department of Indigenous Affairs - PSAC 34 of 2003 - Public Service Arbitrator
- SCOTT C - 17/09/03 - Government Administration................................................................................................................................ 3371
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Application re unfair dismissal - Applicant argued she was under a six month contract with no probationary period, the respondent
dismissed her then immediately employed a junior staff member in a similar position and the respondent had not indicated to her at any
time that there was a problem with her standard of work - Respondent argued although the applicant was a satisfactory worker the
arrangement for the applicant were not satisfactory, the applicant had been offered full time employment and had refused and hence he
was entitled to restructure - Commission found the applicant's termination was patently unfair because the respondent created the
expectation of six months employment on a part time basis then terminated the applicant's employment at short notice simply because
the applicant's employment was part time and the applicant did not receive a fair go all round - Granted and compensation ordered -
Mrs CS Hedley -v- Mr S May - Little Muppets Child Care Centre 4645805792 - APPL 580 of 2003 - WOOD C - 19/09/03 -
Community Services .................................................................................................................................................................................. 3388

Application re unfair dismissal and contractual entitlements - Applicant argued he had no alternative other than to resign because the
Respondent reduced his conditions of employment and limited his use of the company vehicle - Further, Applicant argued he had
advised the Respondent there was not enough time to do all the things asked of him, although the new targets were not met every week
over a period of time they were closely adhered to and although his performance was mentioned he was never advised by the
Respondent that his performance would result in his termination - Respondent argued the conditions of employment were changed on
advice from a consultant from Curtin University to motivate the Applicant, the car was only meant to be used for work purposes and
the changes would force the Applicant to perform instead of coasting along in his job - Commission found the Applicant's
remuneration package was suddenly and significantly lessened without consultation, there was only limited discussion and no
agreement and the Respondent failed to comply with the requirements of s.41(1)(a) of the Minimum Conditions of Employment Act
1993 - Commission further found the Applicant was constructively dismissed due to the substantial reduction in salary without
consultation or agreement and award compensation - Granted - Mr K McRobert -v- Ace Removal - APPL 1656 of 2002 - WOOD C -
03/09/03 - Services to Transport................................................................................................................................................................. 3396

Application re unfair dismissal - Applicant argued his dismissal was not due to redundancy, his contract was breached as there was no
discussion as to the effects of the redundancy and no compliance with the Minimum Conditions of Employment Act 1993 - Further, if
his dismissal was a redundancy he should not have been chosen as other staff commenced with the Respondent after he did, they had
less experience, they were less successful in selling the Respondent's product, and at no time was the Applicant advised that his
performance was deficient or was he given a warning about his performance or advice that he might lose his job - Respondent argued
the company had suffered a decline in market share and needed to urgently review the overheads and level of sales, one sales person in
WA was to be made redundant, the Applicant was advised the redundancy was not due to his performance and the decision regarding
the redundancy was based on what was best for the future of the company - Commission found the Respondent had discharged its onus
to prove the dismissal was in fact a redundancy and in relation to the process there was no breach of s.41 of the MCE Act 1993,
whereas the Applicant did not discharge his onus to prove the dismissal was unfair and that another employee should have been chosen
instead of him - Dismissed - Mr PF Wilson -v- Roger Smith Independent Distillers - APPL 866 of 2003 - WOOD C - 19/09/03 - Food,
Beverage and Tobacco Mfg........................................................................................................................................................................ 3405

Conference referred re unfair dismissal - Applicant Union argued the Respondent dismissed its member in circumstances that were harsh,
unfair or oppressive within the meaning of the I.R. Act and sought an order that the Respondent reinstates and compensates its member
(sic) for the loss she had incurred because of the Respondent's actions - Respondent opposed the claim and order sought and argued the
member was dismissed because of unsatisfactory performance, her inappropriate conduct during working hours and because of her
conduct whilst on the Respondent's premises, outside of normal working hours - Commission was satisfied that the member was not
guilty of gross misconduct sufficient to justify being terminated in a summary fashion and that in regard to the accusations about her
performance at work she was treated unfairly and harshly because she was not given sufficient opportunity to defend herself against
the specifics of the Respondent's view that her work performance was unsatisfactory - Commission further found that as the member
was warned twice by Respondent that her contract of employment was in jeopardy if further transgressions occurred and given the
negative impact of the member's out of hours behaviour and the resultant impact on the Respondent's employees and patrons, that it
would have been appropriate for the Respondent to terminate the member on notice - Commission awarded compensation for the
unfair termination - Upheld and Order Issued - Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian
Branch -v- Ravenswood River Resort - CR 34 of 2003 - HARRISON C - 15/09/03 - Accommodatn, Cafes&Restaurants........................ 3418

Conference referred re unfair dismissal seeking compensation - Applicant Union argued the member was unfairly terminated in August
2002 when the respondent unilaterally and significantly reduced her hours of work and the respondent's conduct in fundamentally
changing the member's contract of employment amounted to a termination of her contract of employment in circumstances which were
harsh, unfair or oppressive - No appearance by the respondent - Commission gave leave to amend the name of the respondent -
Commission found the member was a permanent, part-time employee, the member's employment was effectively terminated when her
hours were unilaterally reduced by the respondent and in significantly reducing the member's hours, without agreement by the member,
the respondent repudiated its contract of employment with the member sufficient for it to amount to a termination and the termination
was not effected lawfully and in a procedurally fair manner - Granted and Compensation Awarded - Australian Liquor, Hospitality and
Miscellaneous Workers Union, Western Australian Branch -v- BBS Espresso - CR 202 of 2002 - HARRISON C - 08/09/03 - Food
Retailing ..................................................................................................................................................................................................... 3427

4Application for Stay of Operation in matter No. 1656/2002 pending the hearing and determination of Appeal No. FBA 34/2003 - Applicant
argued that the appeal raised serious questions of law and fact namely whether it was open for the Commission to make a finding of
constructive dismissal in the circumstances of the Respondent remaining in the employment of the Applicant for two months - Further,
Applicant argued that the balance of convenience favours the granting of the stay as there was no order for reinstatement the stay
would not cause the Respondent any detriment and that the amount was not insignificant and would impact the short term financial
activities of the Respondent - Further, the Applicant was unemployed and his ability to repay the amount of the order should the appeal
be successful was unclear - Respondent opposed the Application - President found that the equity, good conscience and substantial
merits of the case had not been established to lie with the Applicant and no exceptional circumstances had been established to exist to
warrant the making of an order to stay the operation of the order of the Commissioner at first instance - Dismissed - Ace Removalists
Pty. Ltd. -v- Mr K McRobert - PRES 15 of 2003 - President - SHARKEY P - 20/10/03 - Services to Transport ...................................... 3571

Application for extension of time to file application re unfair dismissal - Applicant argued that even though the delay in lodging his
application was lengthy it was understandable because he was overseas, his application was not straight forward, it took some time to
give his representative appropriate instructions and he was not aware that he was terminated until he returned to Australia on 26
January 2003 - Further, Applicant argued he was constructively dismissed, that it was unreasonable that the Respondent refused his
application for leave without pay, he was denied procedural fairness and that he relied on his email to the Respondent to demonstrate
that the Respondent was aware that he was not happy with his termination - Respondent argued inter alia, that it will be severely
prejudiced if this application was accepted, it had been approximately nine months since the Applicant ceased working with the
Respondent and there had been significant organisational change during this period thus there was no possibility of accommodating the
Applicant if he was reinstated - Commission found on evidence that the delay in the Applicant submitting his application was
significant and inordinate and did not accept his argument that the matter was so complex that he was not able to lodge his claim until
April 2003 - Commission found inter alia, that the Respondent's operations had changed significantly, that the Respondent would be
prejudiced if the matter was to go ahead and that in all of the circumstances, Commission did not believe that there were special
circumstances warranting the acceptance of the application out of time, thus there was no jurisdiction for the Commission to deal with
the application - Dismissed for want of jurisdiction - Mr J Clissa -v- South East Metropolitan College of TAFE - APPL 467 of 2003 -
HARRISON C - 22/07/03 - Education ....................................................................................................................................................... 3714

Application re unfair dismissal - Applicant argued that the process adopted by the Respondent in investigating the incident at Whitfords
station was flawed and the outcome was predetermined - Respondent argued that it had the right to terminate the Applicant as he
misconducted himself at Whitfords station and he had committed serious breaches of the Respondent's procedures on two previous
occasions - Further, Respondent maintained that it conducted full and adequate enquiries into the events surrounding the incidents to
effect the termination thus the Applicant was not denied procedural fairness - Commission found and was satisfied, at least on balance
the Respondent had demonstrated that the Applicant was guilty of misconduct justifying summary dismissal - Further, Commission
was satisfied that the Applicant was treated fairly because he was given sufficient opportunity to defend himself against the allegations
relied upon to effect his termination and he was afforded "a fair go all round" - Dismissed - Mr CR Smyth -v- Chubb Security
Australia Pty Ltd - APPL 883 of 2002 - HARRISON C - 24/10/03 - Other Services ................................................................................. 3764
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Application re unfair dismissal and contractual entitlements seeking compensation - Applicant argued that she was not given a fair
procedure on termination of her employment and denied that she was at any time during the month or so of her employment counselled
or spoken to by the employer in relation to any shortcomings concerning the performance of her duties - Respondent argued that the
Applicant had difficulties complying with the Respondent's work and quality control procedures not only in relation to banking
matters, but also in relation to the general procedures prescribed in the Respondent's office and these matters were raised, it seems the
Applicant undertook to remedy the matters but they were not with the effluxion of time - Commission found on evidence that issues
were raised with the Applicant in relation to various matters and was not satisfied that the Respondent had, given the nature of the
probationary employment, acted unfairly - Further, Commission was not persuaded that the Applicant had made out her case and the
Applicant accepted that she had now been paid her accrued annual leave that she initially claimed in these proceedings - Dismissed -
Ms CQ Wan -v- Roxstead Holdings T/A Roxon Enterprises - APPL 385 of 2003 - KENNER C - 25/09/03 - Other Services   ................ 3776

NIGHT AND WEEKEND WORK
Application re unfair dismissal and contractual entitlements - Applicant argued her dismissal was harsh, oppressive or unfair because she

had received no indication of concerns from the employer, that her rate of pay for the overnight component of her weekend work was
changed and she never consented to the change - Applicant also argued that she had been denied certain contractual benefits which
ultimately were particularised in the sum of $1,400.00 - Respondent argued there were a number of difficulties experienced with the
Applicant in regard to her work performance over the three month probationary period and these issues were raised with her, that she
was critical of the Respondent's programs and the Respondent considered there was a conflict of interest between Applicant's duties as
an employee when she became an advocate for the family she was caring for - Commission found the Applicant's primary obligation as
an employee was to the Respondent, the Respondent did raise issues with the Applicant throughout the three month probationary
period, that Applicant's behaviour amounted to insubordination possibly warranting summary dismissal for misconduct at common law
and that Applicant acting as an advocate for the family involved a conflict of interest between her duties as an employee to the
Respondent, and her duty to the family - Commission concluded that on all the evidence before it, it was not persuaded that any such
dismissal was harsh, oppressive or unfair, that Applicant had not established her claim in this regard and the Applicant had suffered no
financial detriment - Dismissed - Mrs AE Frank -v- Options For Peoples Accommadation and Lifestyles Inc. - APPL 1528 of 2002 -
KENNER C - 12/06/03 - Community Services .......................................................................................................................................... 1796

ON CALL
1Appeals against Decisions of Full Bench (83WAIG454 & 917) re unfair dismissal and contractual entitlements - Appeal IAC 3 of 2003,

Appellant argued that Full Bench erred in law in interpreting the Industrial Relations Act by holding that failure to pay an adequate
redundancy payment or severance payment had constituted an unfair dismissal and that the failure to pay an adequate redundancy
payment could not be said to be unfair and redundancy did not give rise to the same considerations of unfairness as did a dismissal for
misconduct/poor performance - Appeal IAC 6 of 2003, Appellant contended that it was not lawful for the Full Bench to revisit its order
so as to make an adjustment - Industrial Appeal Court found that the central issue was whether the amount ordered by the Full Bench
to be paid for redundancy could be characterised as compensation for loss within the meaning of the term in s23A(1)(ba) of the I.R.
Act - IAC found that Applicant could only have suffered a loss within the meaning of the I.R. Act if he was deprived of something to
which he was lawfully entitled too - Further, IAC found that Applicant had no entitlement to redundancy and as a consequence, he
suffered no "loss" by reason of the failure by Respondent to pay him a redundancy sum - IAC 3 of 2003 allowed and IAC 6 of 2003
dismissed - ePath WA Pty Ltd -v- Mr I Adriansz - IAC 3 and IAC 6 of 2003 - Industrial Appeal Court - Scott J./Parker J./Merriman J -
08/08/03 - Health Services ......................................................................................................................................................................... 3048

Application for orders pursuant to s.80E of the I.R. Act re adequate compensation for out of hours contacts - Applicant Union sought
payment of allowances for prison superintendents and assistant superintendents who are required by the Department of Justice to make
themselves contactable at all times by telephone, during off-duty periods or within a few hours during off-duty periods - Applicant
Union argued that the issue was not a matter of comparing relativities and in the event that the Commission concluded the evidence did
not support the claim that was made, the union would prefer the Commission to issue an order which reimposed the 1990 agreement
rather than dismissing the application - Respondent argued that the Commission should only find in favour of the union's claim if the
evidence showed that prison administrators were "on the end of a systemic inequity' regarding the out of hours contact and cautioned
the Commission from using the proceedings as a "back door' method of award enforcement and to ensure that the granting of the claim
did not create inequities elsewhere - Further, Respondent urged the Commission to reimpose by order the terms of the 1990 agreement
because the 1990 agreement was CPI indexed and current, and to make any order which issued not binding on contracts with prison
administrators in the future - Commission found inter alia, that prison administrators were not treated unfairly by comparison with
others in the Department of Justice, that the Union had not produced in evidence examples of any other employees of the Department
of Justice who receive an availability allowance other than the award based allowance - Commission concluded that the award
availability allowance should not be prescribed for prison administrators separately from the rostering and any other requirements
which accompany that allowance, that an inequity had not been shown and issued an order which prescribed the 1990 agreement -
Order Issued - Civil Service Association of Western Australia Incorporated -v- Director General, Department of Justice - P 5 of 2002 -
BEECH SC - 12/05/03 - Government Administration................................................................................................................................ 3106

Conference referred re unfair dismissal - Applicant Union argued that its member was unfairly dismissed by Respondent and sought a
declaration that the dismissal was harsh, unfair or oppressive within the meaning of the Industrial Relations Act and sought orders that
the Respondent continue to pay the employee's wages and reinstate the employee to her former position - Respondent opposed the
claim and orders sought - Commission found that it was unfair and harsh to dismiss the employee for refusing to agree to change her
contract of employment and work the one in three on-call roster and issued a declaration to that effect - Further, Commission found
that the employment relationship still existed and as she was still employed past the date upon which her dismissal was to take place
there was no dismissal - Declaration and order issued - Australian Liquor, Hospitality and Miscellaneous Workers Union, Western
Australian Branch -v- Christian Funeral Company - CR 188 of 2003 - WOOD C - 29/08/03 - Personal and Other Services .................... 3208

ORDER
Application for orders pursuant to s.80E of the I.R. Act re adequate compensation for out of hours contacts - Applicant Union sought

payment of allowances for prison superintendents and assistant superintendents who are required by the Department of Justice to make
themselves contactable at all times by telephone, during off-duty periods or within a few hours during off-duty periods - Applicant
Union argued that the issue was not a matter of comparing relativities and in the event that the Commission concluded the evidence did
not support the claim that was made, the union would prefer the Commission to issue an order which reimposed the 1990 agreement
rather than dismissing the application - Respondent argued that the Commission should only find in favour of the union's claim if the
evidence showed that prison administrators were "on the end of a systemic inequity' regarding the out of hours contact and cautioned
the Commission from using the proceedings as a "back door' method of award enforcement and to ensure that the granting of the claim
did not create inequities elsewhere - Further, Respondent urged the Commission to reimpose by order the terms of the 1990 agreement
because the 1990 agreement was CPI indexed and current, and to make any order which issued not binding on contracts with prison
administrators in the future - Commission found inter alia, that prison administrators were not treated unfairly by comparison with
others in the Department of Justice, that the Union had not produced in evidence examples of any other employees of the Department
of Justice who receive an availability allowance other than the award based allowance - Commission concluded that the award
availability allowance should not be prescribed for prison administrators separately from the rostering and any other requirements
which accompany that allowance, that an inequity had not been shown and issued an order which prescribed the 1990 agreement -
Order Issued - Civil Service Association of Western Australia Incorporated -v- Director General, Department of Justice - P 5 of 2002 -
BEECH SC - 12/05/03 - Government Administration................................................................................................................................ 3106
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Conference re termination of an employee on the basis that she had refused to work the on-call roster - Applicant Union argued that the
employee had informed the Respondent that she was unable to work on a standby/on-call roster basis due to family commitment and
sought an interim order that the employee's employment continue until such time as the Commission had arbitrated and determined the
dispute - Commission found on the submissions to date, prima-facie the termination of the employee's services for reasons expressed
by the Respondent, would be unfair and issued an order to ensure the continued employment of the employee, subject to the provision
by her to the Respondent of a medical certificate signed by a medical practitioner certifying that she was fit for work whilst the matter
was resolved before the Commission by conciliation or arbitration - Interim Order Issued - Australian Liquor, Hospitality and
Miscellaneous Workers Union, Western Australian Branch -v- Christian Funeral Company - C 188 of 2003 - WOOD C - 13/08/03 -
Personal Services........................................................................................................................................................................................ 3196

Conference referred re unfair dismissal - Applicant Union argued the Respondent dismissed its member in circumstances that were harsh,
unfair or oppressive within the meaning of the I.R. Act and sought an order that the Respondent reinstates and compensates its member
(sic) for the loss she had incurred because of the Respondent's actions - Respondent opposed the claim and order sought and argued the
member was dismissed because of unsatisfactory performance, her inappropriate conduct during working hours and because of her
conduct whilst on the Respondent's premises, outside of normal working hours - Commission was satisfied that the member was not
guilty of gross misconduct sufficient to justify being terminated in a summary fashion and that in regard to the accusations about her
performance at work she was treated unfairly and harshly because she was not given sufficient opportunity to defend herself against
the specifics of the Respondent's view that her work performance was unsatisfactory - Commission further found that as the member
was warned twice by Respondent that her contract of employment was in jeopardy if further transgressions occurred and given the
negative impact of the member's out of hours behaviour and the resultant impact on the Respondent's employees and patrons, that it
would have been appropriate for the Respondent to terminate the member on notice - Commission awarded compensation for the
unfair termination - Upheld and Order Issued - Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian
Branch -v- Ravenswood River Resort - CR 34 of 2003 - HARRISON C - 15/09/03 - Accommodatn, Cafes&Restaurants........................ 3418

1Appeal against decision of the President in matter No. PRES 4/2003 given on 17/4/2003 re Orders pursuant to s.66 of the I.R. Act -
Appellant argued that the President declined to make any orders or declarations in favour of the Appellant and dismissed the
application in that the President misconstrued s.66 of the I.R.Act - Further, the President was obliged to grant relief sought by the
Appellant because the Appellant had established that the rules of the Respondent were not observed or were observed in an
inappropriate manner - Respondent opposed the appeal - Industrial Appeal Court found that the learned President was under a legal
duty to exercise the jurisdiction of the Commission and to hear the Appellant's application made under s.66 of the Act - IAC found that
the appeal should be allowed and declared that the Appellant when President of the Respondent acted within the Rules of the CSA and
the Appellant had the power to call the Council meeting and that convening a special Council meeting the Appellant exercised her
powers conferred on her under the rules of the CSA and did not act in breach of any of the requirements of procedural fairness -
Appeal allowed - DM Robertson -v- Civil Service Association of Western Australia Incorporated - IAC 9 of 2003 - Industrial Appeal
Court - Anderson J./Owen J./Parker J. - 27/11/03 – Unions........................................................................................................................ 3938

OVERTIME
Application re unfair dismissal seeking compensation - Applicant argued that his dismissal was unfair because it was without notice, that

the respondent was advised that he needed to attend to a family emergency, and denied that his work ethic had declined - Respondent
argued the applicant refused to do overtime which was an agreed feature of his contract, that on several occasions prior to his
termination he had spoken to him about his attitude to work and wanted him to improve but this had not happened - Commission found
on evidence that the sudden dismissal of the applicant without notice was unfair and awarded compensation - Granted - Mr KL
Clements -v- Tomlinson Pty Ltd - APPL 1826 of 2002 - WOOD C - 04/07/03 - Construction Trade Services .......................................... 2825

Application re contractual entitlements - Applicant sought overtime payments due to her for additional hours worked and argued that she
was made redundant and was advised in writing by the respondent that as soon as the business was sold she would be paid the overtime
entitlements owing to her - Respondent did not appear at the hearing - Commission found the applicant had made out her claim that she
was owed outstanding overtime payments and her entitlement regarding overtime was outlined in her contract of employment -
Granted - Ms DM Hampson -v- Dirich Pty Ltd t/a Travelworld Stirling - APPL 1140 of 2002 - HARRISON C - 31/07/03 - Services to
Transport .................................................................................................................................................................................................... 2839

Conference referred re unfair dismissal - Applicant Union argued the respondent had not made out its case for summarily terminating the
applicant, the respondent failed to discharge the onus upon it to demonstrate the applicant's conduct amounted to gross repudiation of
his contract of employment justifying summary termination and the respondent's conduct in attempting to entrap the applicant and then
summarily dismiss him without valid reason was grossly harsh, oppressive and unfair - Respondent argued the applicant was not
treated unfairly as some months after the applicant's employment was terminated the respondent paid the applicant annual leave
entitlements and wages for the period he was stood down - Further, the applicant breached the trust and confidence the respondent had
in him, there was sufficient evidence confirming misconduct by the applicant and the respondent should not be held accountable for the
applicant's ill health - Commission found it was not made clear to the applicant that the meeting held on 19/2/2002 would be
disciplinary in nature and that his contract of employment could be terminated - Commission further found the respondent had failed to
discharge the onus on it to demonstrate the applicant repudiated his contract of employment, that reinstatement was impracticable and
awarded compensation - Upheld and Order Issued - Australian Liquor, Hospitality and Miscellaneous Workers Union, Western
Australian Branch -v- Cockburn Bowling and Recreational Club (Inc.) - CR 55 of 2002 - HARRISON C - 05/08/03 - Sport and
Recreation .................................................................................................................................................................................................. 2913

Complaint re breach of Security Officers (Western Australia) Interim Award 1996 - Claimant argued that Respondent had failed to comply
with the Award by not paying the employee penalty rates for the Foundation Day public holiday and overtime rates for additional
hours worked - Respondent argued that there was an agreement in place that allowed for arrangements outside the Award and in effect
provided for the rostering of security officers to work twelve ordinary hours per day - Industrial Magistrate found that the Agreement
subject to the proceedings was not registered or accepted between the parties, therefore there was no twelve hour shift agreement -
Further, the overtime and public holiday entitlements were payable to Claimant - Proven and Reasons for Decision Issued - Greg
Logan-Scales, Department of Consumer & Employment Protection -v- Olten Pty Ltd (ACN 076 543 130) t/a MSA Security - M
248,249,279 of 2002 - Industrial Magistrate - Tarr IM - 14/08/03 - Business Services............................................................................... 3123

Claim re breach of the Transport Workers (General) Award No. 10 of 1961 - Claimant argued that the Respondent failed to pay overtime
rates and meal allowances - Industrial Magistrate reviewed award and found on evidence that the Respondent and employee were
bound by the award, that Claimant was entitled to be paid overtime as provided for in clause 12(4) and was entitled to be paid a meal
allowance for each and every Perth run where he worked 10 hours or more hours - Further, IM found that it was appropriate in all
circumstances that the bonus referred to should be applied the way it has been and because there was no record of the hours worked on
the other occasions bonuses were paid they should be ignored for the purpose of this claim - Reasons for Decision Issued - Anthony
Harris, Department of Consumer and Employment Protection -v- Robin Charles William Lammie T/A Bunbury Freight Service - M
279 of 2002 - Industrial Magistrate - Tarr IM - 27/08/03 - Other Transport  ............................................................................................. 3664

Claim re breach of the Draughtsmen's, Tracers', Planners' and Technical Officers' Award 1979 No. R11 of 1979 - Claimant alleged that for
each pay week during the material period the Respondent failed to pay him the correct minimum rates and overtime and accordingly he
had been underpaid a total of $24,439.10 - Respondent denied that it was bound by the award and argued that, given that it was
engaged in the industry of furniture and equipment making, that the Furniture Trades Industry Award No. A6 of 1984 applied to its
business enterprises - Industrial Magistrate reviewed authorities, Acts and Awards and found on evidence that the industry which the
Respondent undertake was that of furniture making and the Claimant had not established on the available evidence that he fits within
the definition of "Technical Officer" or "Draughtsman Designing", being classifications within the Award - IM found that the Claimant
had failed to prove, on the balance of probabilities, that the Award binds the Respondent - Reasons for Decision Issued - Mr P Louis -
v- KDB Engineering Pty Ltd t/as K-Care - M 38 of 2003 - Industrial Magistrate - Cicchini IM - 23/10/03 - Other Manufacturing ........... 3676
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Application re unfair dismissal - Applicant argued she was under a six month contract with no probationary period, the respondent
dismissed her then immediately employed a junior staff member in a similar position and the respondent had not indicated to her at any
time that there was a problem with her standard of work - Respondent argued although the applicant was a satisfactory worker the
arrangement for the applicant were not satisfactory, the applicant had been offered full time employment and had refused and hence he
was entitled to restructure - Commission found the applicant's termination was patently unfair because the respondent created the
expectation of six months employment on a part time basis then terminated the applicant's employment at short notice simply because
the applicant's employment was part time and the applicant did not receive a fair go all round - Granted and compensation ordered -
Mrs CS Hedley -v- Mr S May - Little Muppets Child Care Centre 4645805792 - APPL 580 of 2003 - WOOD C - 19/09/03 -
Community Services.................................................................................................................................................................................. 3388

Conference referred re unfair dismissal seeking compensation - Applicant Union argued the member was unfairly terminated in August
2002 when the respondent unilaterally and significantly reduced her hours of work and the respondent's conduct in fundamentally
changing the member's contract of employment amounted to a termination of her contract of employment in circumstances which were
harsh, unfair or oppressive - No appearance by the respondent - Commission gave leave to amend the name of the respondent -
Commission found the member was a permanent, part-time employee, the member's employment was effectively terminated when her
hours were unilaterally reduced by the respondent and in significantly reducing the member's hours, without agreement by the member,
the respondent repudiated its contract of employment with the member sufficient for it to amount to a termination and the termination
was not effected lawfully and in a procedurally fair manner - Granted and Compensation Awarded - Australian Liquor, Hospitality and
Miscellaneous Workers Union, Western Australian Branch -v- BBS Espresso - CR 202 of 2002 - HARRISON C - 08/09/03 - Food
Retailing .................................................................................................................................................................................................... 3427

PENALTY RATES
Conference re site allowance - Applicant Union sought orders that a site allowance be granted - Commission upon inspection of the

building sites found no reason why a site allowance would be granted on the basis that either site was exceptional in the disabilities
present, the respondents in these cases did not wish to be involved in agreements where site allowances are paid by consent and the
Commission's understanding of the rules to be applied, the Commission could not, with any integrity, determine site allowances -
Dismissed - The Construction, Forestry, Mining and Energy Union of Workers -v- Cona-struct Pty Ltd - C 149,150,151,154,157,158 of
2003 - GREGOR C - 08/09/03 - Construction Trade Services ................................................................................................................... 3412

PRINCIPLES
3State Wage Case 2003 - CICS considered whether to give effect to the National Wage Case Decision (Safety Net Review - Wages) (NWD)

dated 6/5/2003 and review the Minimum Weekly Rates of Pay under the MCEA, 1993 - Minister for Labour Relations argued that in
accordance with s.51(3) of the Act the date of effect of the wage adjustment should be no later than 5/6/03 and there was no economic
or other merit argument that there should be a 12 month qualifying period for the increase - TLC argued s.51(3) of the Act was clear
and unambiguous in requiring any wage increase made under s.51 to have effect within 30 days of the NWD - AMMA argued that
s.51(3) of the Act did no more than require the Commission to make its decision operative within 30 days of the NWD and it did not
require the increase to be effective within that time frame - CCIWA argued that the employees covered by state awards should not
have an advantage as to when the NWD applied compared to those covered by Federal awards, where there was often a significant
period from when the decision was handed down to the actual increase itself, and that the imposition of an adjustment within 30 days
of the NWD in WA would destroy the efficacy of award structure - CICS rejected submissions for an award by award application of
the wage increase and gave reasons therefore - Further, CICS reviewed I.R. Act and found no good reason not to implement the NWD
by general order, varying the wages by $17.00 for award rates up to including $731.80 per week and $15.00 for award rates above
$731.80 per week and issued the Statement of Principles - June 2003, effective from 5/6/03 - Majority CICS interpreted s.51(3) of the
Act as meaning that the provisions of the General Order were to have effect no more than 30 days after the date of the NWD - CICS
further found on the economic material before them, there was nothing substantial which would deter the Commission from the course
of maintaining the alignment between the Statutory Minimum Wage for employees 21 years and over and Adult Minimum Award
Wage, and that the rate of $448.40 per week was an equitable level of remuneration and accords with principles of fairness and justice
- CICS found it was mandatory for the Commission to review the minimum weekly rates of pay for apprentices and trainees under
ss.14 & 15 respectively of the MCEA each time a National Wage Case was considered, and to make an order setting the new minimum
weekly rates effective from the date of the State Wage Case General Order - Further, that it was important that the minimum wage rate
under the MCEA did not impact on award rates so as to cause confusion and expose employers to the possibility of breaching the
MCEA while adhering to the award rate - CICS determined two classes of trainees for the purposes of s.15 of the MCEA and gave
reasons therefore and declined to set a different rate on the sole basis of age, for a trainee who has reached the age of 21 years of age -
State Wage Case, Statutory Minimum Wage, Reasons for Decision and General Orders Issued - (Commission's own motion) -v-
Trades and Labor Council of Western Australia & Others - APPL 569 of 2003 - Commission in Court Session - COLEMAN
CC/BEECH SC/GREGOR C - 05/06/03 – Various.................................................................................................................................... 1899

3Applications to vary the Burswood Catering and Entertainment Pty Ltd Employees Award 2001 and the Burswood International Resort
Casino Employees' Award 2002 by inserting entitlements to pay parental leave, salary sacrifice and redundancy benefits which the
Respondent had offered as part of an Australian Workplace Agreement - Respondent opposed the applications - Commission in Court
Session found inter alia, that there was no merit argument advanced by the Applicant Union to support the inclusion of these
provisions in the award, or to substantiate the precise clause claimed in each case and by granting the union's claim, the conditions of
employment for employees of Respondents would not be brought into uniformity - CICS concluded that in the context of an I.R. Act
which had as an object to provide a system of fair wages and conditions of employment, and the role of awards providing entitlements
for the employees covered by them where agreement had not been reached, the dismissals of the applications did not preclude further
applications being made to enable the Commission to consider the inclusion of these provisions on their merits - Dismissed -
Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch -v- Burswood Resort (Management) Ltd
- APPL 2085,2086 of 2002 - Commission in Court Session - BEECH SC/WOOD C/HARRISON C - 14/08/03 – Various...................... 2766

Application re unfair dismissal - Applicant argued that the termination was harsh and unfair because he should not have been at work due to
illness and the comments made were to be taken as a joke - Respondent argued that Applicant was terminated for a serious breach of
misconduct in that he failed to comply with the safety tagging standards and he had a history of breaching the safety tagging system -
Further, Respondent had attempted to counsel and assist the Applicant and had acted reasonably in the circumstances of the
investigation - Commission found that Respondent had acted reasonably and that there was a fair go all round and that it should not
interfere with the dismissal - Dismissed - Mr ID Poultney -v- Alcoa World Alumina Australia - APPL 2017 of 2002 - GREGOR C -
21/08/03 - Services to Mining.................................................................................................................................................................... 3181

Application for an Enterprise Order pursuant to Section 42I of the Industrial Relations Act - Applicant Union had argued that bargaining
between Applicant Union and Respondent had ended and that there was no reasonable prospect of the negotiating parties reaching
agreement - Further, there was no response or objection to the terms of the draft agreement but Respondent had objected to the
principle of signing any agreement to which the Applicant Union was a party - Respondent indicated that there were only
subcontractors on the sites and could see the signing of those agreements gave them no relief from industrial action - Further,
Respondent gave no evidence - Commission found that there was an absence of any challenge to what was said by the witness, thus he
was regarded a credible witness - Further, Commission was concerned that there had not been a proper ventilation of the principles to
be applied and was required to deal with the matter on the basis that was set out in s.42I of the Act and decided that the enterprise order
sought by the Applicant Union should be issued with effect from 16 August 2003 until 15 August 2004 - Enterprise order made -
Construction, Forestry, Mining and Energy Union Western Australian Branch -v- Hanssen Pty Ltd Project Management - APPL 606 of
2003 - GREGOR C - 15/08/03 - Construction Trade Services ................................................................................................................... 3220

Conference re site allowance - Applicant Union sought orders that a site allowance be granted - Commission upon inspection of the
building sites found no reason why a site allowance would be granted on the basis that either site was exceptional in the disabilities
present, the respondents in these cases did not wish to be involved in agreements where site allowances are paid by consent and the
Commission's understanding of the rules to be applied, the Commission could not, with any integrity, determine site allowances -
Dismissed - The Construction, Forestry, Mining and Energy Union of Workers -v- Cona-struct Pty Ltd - C 149,150,151,154,157,158 of
2003 - GREGOR C - 08/09/03 - Construction Trade Services ................................................................................................................... 3412



4264 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 83 W.A.I.G.

CUMULATIVE DIGEST—continued

Page
PRINCIPLES—continued

3Variation of the June 2003 State Wage Case - Phasing in the minimum rate established for adult apprentices under awards - CCIWA
sought to vary the General Order (83WAIG1899) thereby phasing in the minimum rate established for adult apprentices under awards
on the grounds that it was not a matter discussed or agreed to by the section 50 parties and the adverse effect on industry was not
canvassed at all in the proceedings - Further CCIWA sought to minimise the adverse effect on skill shortages and employment of adult
apprentices arising from the 2003 SWC Decision by providing for a phase-in of the increase by (a) $285 pw from date of General
Order, (b) $315 pw from 31/01/04 and (c) $406.70 pw from 5/06/04 - MBA supported the application and submissions focused on the
needs of the building and construction industry and highlighted the difficulties being experienced by mature age apprentices with lower
earnings and the additional costs to employers by highlighting that the increased wage for adult apprentices had severely affected the
employability of a number of current adult apprentices - Minister for Consumer Protection supported the position for phasing in the
increases and stated that adult apprentices needed to be provided with fair and up to date wage rates that reflected that balance between
the training nature of their employment and the financial needs of any adult employee - LHMWU opposed the application to phase in
the introduction of the adult apprentice minimum wage as there was no evidence that there was an adverse impact in the bread making
and pastry cook industries and that there was a skills shortage and added an unreasonable amount to employment costs - TLC
submitted that the application was "primarily and principally" grounded on the adverse economic consequences of an increase in the
adult apprentices' rate and was plainly an "incapacity to pay argument" and should have been approached in a manner consistent with
the Wage Fixing Principles in that it was incumbent upon particular Respondents in these industries to make applications and to
provide information about their particular operations to justify the postponement of the wage increase - TLC concluded that it was not
in principle opposed to phasing in however it must be justified on the basis required under the Wage Fixing Principles - CICS realised
that there had been some misunderstanding regarding the adult apprentice rate of pay to award employees and the minimum weekly
rate of pay for award free adult apprentices - CICS was prepared to accept the necessity to phase in the increase and on the basis of
equity the relief to employers should extend for a six month period as the period of phasing in would afford mature age apprentices a
reasonable time to secure their on going training and enable employers to plan for the future - General Order Issued - Chamber of
Commerce & Industry of Western Australia -v- Minister for Consumer and Employment Protection & Others - APPL 1197 of 2003 -
Commission in Court Session - COLEMAN CC/GREGOR C/SCOTT C - 21/10/03 - Various  ................................................................ 3537

Applications to vary various awards - Applicant Union argued that awards should be varied on the grounds that the wages should be
brought into line with the Minimum Conditions of Employment Act - Further, the definition of minimum wage was effectively the
minimum wage and a base rate plus arbitrated safety net adjustment but did not include allowances - Respondent argued that if the
Commission determined that there were wages in the awards which were lower than the minimum award wage then the application
might have substance - Further, Respondent argued that the industry allowance should be included because in the calculation of wages
to determine whether the awards met the minimum adult weekly wage cut off because it was an all purpose payment and it was part of
an employee's normal wage - Commission found that the allowance had found its way into the wages clauses and could be
distinguished from the normal run of allowances that were categorised by Kenner C in his decision in the gold mining award and that
the amount of money which was contained in the wages clause was labelled as industry allowance was not in reality an industry
allowance of the nature normally contemplated by that title - Further, Commission found that in calculating the amount of wages per
week of employees under these awards for purposes of ascertaining whether they receive at least the minimum weekly rate of pay
applicable to s.12 of the MCE Act that the amount must be taken into account and therefore dismissed the applications - Dismissed -
COMMUN, ELECTRICAL, ELECTRONIC -v- Western Mining Corporation Resources Limited - APPL 718,719,720 of 2003 -
GREGOR C - 14/10/03 - Various   ............................................................................................................................................................ 3641

Application to vary clause 31 - Child Allowance of the Hospital Salaried Officers' Award 1968 No. 39 of 1968 - Applicant Union sought
the quantum of the allowance increased by applying Consumer Price Index increases from September 1961 to March 2002 as the
allowance had not been increased since its inception - Applicant Union argued that this application met the requirements of Principle 5
of the Statement of Principles and was allowable pursuant to clause 6 - No Extra Claim/Right Reserved, subclause (2) of the Hospital
Salaried Officers Metropolitan Health Services Enterprise Agreement 2001 - Respondent argued that the claim did not satisfy the
requirement of Principle 5 - Adjustment of Allowances and Service Increments because this was not an allowance which constituted
reimbursement of expenses incurred - Further, Respondent argued that the Child Allowance had not been increased since it was
introduced in the public Works Department in 1960 and the fact that this award maintained the allowance appeared to have been
explainable only on the basis that it was an oversight and was not deleted in 1968 to mirror the public service provisions - Commission
was unable to find, based on the evidence before it, any reference in awards, agreements or administrative arrangements of the
payment of a Child Allowance earlier that January 1960 and concluded that it was never intended that the Child Allowance would be
more than an inducement to married men to take their families with them in the north of the State for the purpose of developing that
isolated area of the State in the early 1960s - Commission concluded inter alia, that it was not appropriate to increase the allowance and
the allowance did not meet the requirements of the Statement of Principles for increasing allowances which are either a reimbursement
of expenses or relate to work or conditions which have not changed - Dismissed - Hospital Salaried Officers Association of Western
Australia (Union of Workers) -v- Hon Min for Health & Others - P 48 of 2002 - Public Service Arbitrator - SCOTT C - 30/10/03 -
Health Services .......................................................................................................................................................................................... 3643

Application to vary the Argyle Diamonds Production Award 1996 - Applicant Union sought variations to allowances and service
increments in accordance with principle 5 of the Wage Fixing Principles and to generally modernise the Award in accordance with s
40B of the Industrial Relations Act 1979 - Respondent consented to the variations - Commission was satisfied and the variations made
- Order issued - The Australian Workers' Union, West Australian Branch, Industrial Union of Workers -v- Argyle Diamond Mines Pty
Ltd & Others - APPL 1957 of 2002 - KENNER C - 15/10/03 - Other Mining .......................................................................................... 3961

 Application to vary the Gaol Officers' Award 1998 No. 12 of 1968 - Applicant Union sought to amend the award to incorporate into it
provisions whereby industrial officers employed under this Award would receive training to the level of Certificate III in Correctional
Practice (Offender management) - Further, Applicant Union sought that the classification of industrial officer be described as Prison
Officer (Vocational and Support) and disciplinary officers be described as Prison Officer (General) - Respondent consented to the
amendments - Commission was satisfied that the amendments be made and congratulated the parties for successfully bringing to
conclusion an application of considerable moment to the Union, which had been before the Commission for some time - Award varied
by consent - The Western Australian Prison Officers Union of Workers -v- The Honourable Attorney General, Minister for Justice -
APPLA 113 of 2002 - BEECH SC - 10/11/03 - Government Administration   .......................................................................................... 3978

Application to vary the Nickel Mining & Processing Award 1975 - Applicant Union sought to insert a new provision into the terms of
schedule 1, Wages, for an industry allowance in the sum of $83.80 per week in accordance with the terms of the Wage Fixing
Principles and also the relevant provisions of s 40B of the Industrial Relations Act 1979 - Respondent consented to the variations -
Commission was satisfied that the award ought be varied as the parties have agreed upon - Award varied by consent - The Australian
Workers' Union, West Australian Branch, Industrial Union of Workers -v- Western Mining Corporation Limited - APPLA 1154 of
2002 - KENNER C - 11/09/03 - Other Mining   ........................................................................................................................................ 4034

PROCEDURAL MATTERS
2Appeal against Decision of Commission (82WAIG873) re unfair dismissal - Appellant argued that the matter was not going to proceed and

would have been discontinued - No argument from Respondent - Full Bench found that Appellant had failed to prosecute the matter in
a discretionary manner and that Appellant had defaulted in an intentional and continuous manner in delaying to discontinue the
proceedings and dismissed the matter - Dismissed for want of prosecution - The Construction, Forestry, Mining and Energy Union of
Workers -v- Fieldway Enterprises Pty Ltd - FBA 25 of 2002 - Full Bench - SHARKEY P/COLEMAN CC/WOOD C - 19/06/03 -
General Construction.................................................................................................................................................................................. 1662

2Appeals against Decision of Industrial Magistrate (unreported) re breach of Building Trades (Construction) Award 1987, No. R14 of 1978
- No appearance from Appellant and no instructions provided to solicitors acting on behalf of Appellant - Respondent submitted that
appeals should be dismissed - Full Bench found the applications to extend of time not having been pursued, were out of time and were
nullities and as a result dismissed the applications for extension of time and dismissed all appeals - Dismissed - Intercorp Services Pty
Ltd -v- The Construction, Forestry, Mining and Energy Union of Workers - FBA 7,8,9,10 of 2003 - Full Bench - SHARKEY
P/COLEMAN CC/BEECH SC - 19/06/03 - General Construction ............................................................................................................. 1663
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2Application for the enforcement of section 102 of the I.R. Act 1979 - Applicant argued that Respondent had failed to produce and deliver
all records pertaining to the employment of the relevant employees - Further, Respondent had made an undertaking that he would
produce the documents for inspection but had failed to do so and had failed to comply with written requests by Industrial Inspectors to
produce records - Respondent argued that he required more time to seek legal advice and that he could not find the records and
documents - Full Bench found that Respondent had failed to produce records in breach of an undertaking given in open court, that no
explanation had been given for the breach, it had been 17 months since the records were first requested and that Respondent had
caused further delay by failing to comply with an undertaking to produce the documents given in open court without explanation or
apology - Further, Respondent had treated Commission in a contumelious manner and had treated the law of this State and his
obligations with contempt - Full Bench ordered that a penalty be imposed to mark the seriousness of the contravention and that
Respondent also pay costs on the basis that the defence of the matter was frivolous and vexatious - Order Issued - Gregory Paul Logan-
Scales, Industrial Inspector -v- Mr B Leppard - FBM 4 of 2002 - Full Bench - SHARKEY P/COLEMAN CC/BEECH SC - 19/06/03 -
Other Services............................................................................................................................................................................................ 1665

2Appeals against Decision of Industrial Magistrate (unreported) re breach of Building Trades (Construction) Award 1987, No. R14 of 1978
- No appearance from Appellant and no instructions provided to solicitors acting on behalf of Appellant - Respondent submitted that
appeals should be dismissed - Full Bench found the applications to extend of time not having been pursued, were out of time and were
nullities and as a result dismissed the applications for extension of time and dismissed all appeals - Dismissed - Intercorp Services Pty
Ltd -v- The Construction, Forestry, Mining and Energy Union of Workers - FBA 7,8,9,10 of 2003 - Full Bench - SHARKEY
P/COLEMAN CC/BEECH SC - 19/06/03 - General Construction ............................................................................................................ 1663

Application for extension of time to file application re unfair dismissal - Commission called proceedings of its own motion as the
application was filed out of time - Applicant failed to appear - Respondent by notice of answer and counter-proposal contested the
Applicant's claim and opposed the extension of time - Commission was satisfied that the Applicant was notified duly by notice of
hearing and by failing to appear, Applicant has patently failed to discharge his obligations to conduct this proceeding diligently and
properly, and for those reasons the application was dismissed - Dismissed for want of prosecution - Mr PW Cousens -v- All Bent
Engineering - APPL 305 of 2003 - KENNER C - 16/05/03 - Construction Trade Services ....................................................................... 1792

Application for extension of time to file application re unfair dismissal - Applicant argued his application was filed out of time because of
his state in being accused of theft and his complete ignorance of any remedy that he may be able to take against the Respondent in
relation to his complaint for unfair dismissal - Commission concluded that the Applicant had an arguable case, and having regard to the
explanation for the delay, albeit the delay was substantial exercised its discretion in the circumstances to extend time to accept the
application out of time - Commission also found that there would be no prejudice to the Respondent in granting the application other
than the usual prejudice of having to defend the matter - Granted - Mr RW Harnett -v- Economic Commercial Clean RWH - APPL 249
of 2003 - KENNER C - 17/04/03 - Property and Business Services .......................................................................................................... 1808

Application for extension of time to file application for unfair dismissal - Applicant submitted she did not originally intend to take any
action in regard to her dismissal and that the fee to file the application was an issue for her - Commission found that although the
Applicant may have objected to the dismissal she did not intend to take the matter any further until it was suggested to her by others,
there was conflict within the workforce, the Applicant's work was not up to standard and the Applicant was on probation and that
either party could terminate the employment within the probationary period - Further, Commission found the Respondent was not
aware prior to the expiry of the 28 day period that Applicant intended to challenge the dismissal and it would be unfair to accept the
claim - Dismissed - Ms TA Miles -v- G K Trimmers - APPL 611 of 2003 - BEECH SC - 24/06/03 - Other Services............................... 1816

Application for extension of time to file application re unfair dismissal - Applicant argued he did not consider lodging an application for
unfair dismissal until one month after the dismissal took place, he visited the Respondent, saw that it had employed another worker and
this caused him distress and upset - Commission found the delay in lodging the application for unfair dismissal was unreasonable and
the Applicant had centred his application upon what amounts to punishment of the employer and if that was the sole reasons for the
application then the application must fail on that basis - Dismissed - Mr A Pelzka -v- BE & WJ Gangell - APPL 437 of 2003 -
GREGOR C - 18/06/03 - Services to Agric/Huntg/Trappg ........................................................................................................................ 1817

Application for extension of time to file application re unfair dismissal and contractual entitlements - Applicant argued he was not aware he
could contest his termination and as English was not his first language he was unaware of his rights relating to lodging a claim -
Further, although he was unhappy about his termination he was unaware that he could do anything about it and on that basis he argued
it would be unfair not to accept his claim even though the claim was lodged 40 days after the due date for lodgement - Respondent
argued the delay of approximately two months in lodging this application was unacceptable and it was clear no steps were taken by the
Applicant to inform the Respondent he was unhappy with his termination until the application was lodged - Commission was not
convinced the Applicant had a strong case on the evidence currently before it and it did not accept it was appropriate for the Applicant
to rely on lack of awareness about remedies available to him to contest a claim of this nature - Commission found the Applicant did not
take appropriate steps to notify the Respondent prior to lodging the claim that he was unhappy with the termination or to seek options
to contest his termination and considered that it would be unfair in all the circumstances if the application was accepted - Further,
Commission found that even though there may be some substance to the Applicant's claim this was outweighed by the excessive delay
in the lodgement of the application, prejudice to the Respondent and the lack of notice to the Respondent that the Applicant was
unhappy with his termination - Dismissed - Mr M Radisic -v- Austal Ships Pty Ltd - APPL 495 of 2003 - HARRISON C - 07/07/03 -
Construction Trade Services ...................................................................................................................................................................... 1818

Application for extension of time to file application re unfair dismissal - Applicant argued that he was on sick leave at the time of his
dismissal as a result of a car accident, that he notified the Respondent that he was not happy with the situation and that he would take
the matter further, however, he was not aware of the 28 day time limit until he spoke to a representative of WageLine and obtained
some advice - Respondent opposed the extension of time and argued that after some suggestion in the telephone discussion, it was of
the view that Applicant was aware of his rights and there was no good reason why the application should not have been brought within
time - Commission applied principles and accepted inter alia, prima facie the Applicant was not aware of time limits until he spoke to
Wage Line and obtained some advice and thereafter acted promptly, that Respondent was made aware of the Applicant's decision to
take the matter further and there was no particular prejudice identified by the Respondent put to the Commission - Granted - Mr DL
Newton -v- Exuma P/L T/A Ian Diffen World of Tyres - APPL 1597 of 2002 - KENNER C - 24/10/03 - Personal & Household Good
Rtlg ............................................................................................................................................................................................................ 1827

Application re unfair dismissal - Commission called proceedings on its own motion as the application was filed outside of the 28 day time
limit - Commission found on evidence that Applicant's employment was casual in character, she was not dismissed and her
employment came to an end by effluxion of time - Dismissed for want of jurisdiction - Mrs LC Southee -v- Kevin Davey Country
Regional Manager of PathCentre - APPL 1786 of 2002 - KENNER C - 06/12/02 - Health Services......................................................... 1829

2Appeal against Decision of Commission (83WAIG2880) re extension of time and application to extend time in which to file appeal -
Appellant argued that the Commissioner erred in law on the grounds that the application was lodged three days out of time and
accepted the application, the Commissioner applied the discretion to extend time retrospectively to a termination occurring before the
date of enactment of the I.R. Act and thus the decision was ultra vires the Act - Full Bench found that the delay of nearly two months
before the notice of the appeal was filed, was to great a delay without satisfactory explanation for it in relation to an appeal against a
finding - Full Bench reviewed authorities, I.R. Act and found that the Act, was able to operate to enable the referral of the claim to be
validly accepted out of time as it was by the Commission and that acceptance of course, operated as an effective extension of time - Fu
Bench further found that the order made was entirely within power and that the appeal should fail in any event and that the application
for leave to extend time within which to appeal should be dismissed - Dismissed - Carnarvon Medical Service Aboriginal Corporation
-v- Mr NJ Stiles - FBA 11 of 2003 - Full Bench - SHARKEY P/BEECH SC/KENNER C - 14/07/03 - Community Services.................. 2751
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Conference referred re alleged breaches of discipline - Applicant Union argued the disciplinary process did not comply with the statutory
requirements therefore the whole process was invalid and void, the respondent conceded the process was flawed but proposed to
recommence the process and to recommence the disciplinary process would be harsh, oppressive and prejudicial - Applicant Union
sought an order that all decisions arising from the process be quashed and the respondent be barred from any further action against the
employees in respect of the allegations - Respondent argued that as the purported disciplinary proceedings were void and because of
the operation of s.55 of the Interpretation Act (WA) 1984, the respondent was able to recommence disciplinary proceedings against the
employees, there was no prejudice to the employees being subject to properly constituted disciplinary proceedings under the PSM Act
and if the respondent was prevented from proceeding with disciplinary proceedings because of previous technical defects this would
not be in accordance with equity, good conscience and the substantial merits of the case - Commission reviewed authorities,
Interpretation Act 1984 and found that res judicata did not arise in this matter, that the investigation process and the outcome were null
and void, but the evidence which precipitated the investigation remained alive - Further, that evidence stood on its own and existed
prior to there being any disciplinary process, it was the disciplinary process, not the evidence, which was tarnished and the respondent
ought to have a second opportunity to investigate what clearly were serious allegations and allegations which were not baseless -
Dismissed - Civil Service Association of Western Australia Incorporated -v- Chief Executive Officer, Department of Land
Administration - PSACR 7 of 2003 - SCOTT C - 30/07/03 - Government Administration ........................................................................ 2792

Application re contractual entitlements - Applicant claimed that she has been denied pro rata annual leave and payment in lieu of notice
arising from her contract of service - Applicant argued that because her period of service was less than 12 months at the time of the end
of the contract she was on a pro rata basis entitled to 5 day's accrued leave - Commission reviewed the contract and found that the
contract did not provide for entitlement to pro rata annual leave, that the contract was to give effect to the entitlement which would
accrue after 12 months, therefore Applicant's claim for 5 days accrued leave was not sustainable - Further, Commission found that the
Applicant was entitled to 4 weeks' notice but she only received 3 weeks and awarded her the balance of that notice - By consent
Applicant was also awarded 4 weeks' pay, being 4 weeks for the pay periods as described in Exhibit A2 - Order Issued - Ms H
Abdullah -v- Centro Financial Synergy Group Pty Ltd - APPL 17 of 2003 - GREGOR C - 30/07/03 – Finance........................................ 2808

Application re unfair dismissal and contractual entitlements - Applicant argued he had no other choice but to leave the respondent's
employment as he felt threatened because of verbal abuse, the respondent did not follow up with him to address the incident, the
respondent refused to pay his wages and if the company had called within twenty four hours of him departing he would have returned
to sort the problem out - Respondent argued they contacted the applicant the day after he left the premises and encouraged him to
return to work, the applicant was urged to follow the grievance procedure in relation to the incident and he was advised when he
returned to work the respondent would extend the probationary period for the time he had been absent from work - Commission found
it was the applicant's choice to resign his position with the respondent, his decision to do so brought the contract of employment to an
end, the applicant's resignation did not constitute a dismissal for the purposes of the I.R. Act, therefore his claim should be dismissed
for want of jurisdiction - Commission further found it was a term of the contract of employment that one week's notice be given by
either party and the applicant did not give notice when he terminated his employment, therefore his claim for contractual entitlements
should also be dismissed - Dismissed and Order issued re amendment to respondent's name - Mr G Berney -v- K.D.B. Engineering Pty
Ltd - APPL 327 of 2003 - BEECH SC - 23/07/03 - Machinery & Equipment Mfg .................................................................................... 2810

Application for extension of time to file an application re unfair dismissal - Applicant argued that the delay in lodging her application was
due to stress, depression and preoccupation with her operation and that she did not indicate to the respondent that she was going to
contest her dismissal until she saw her job being re-advertised - Applicant argued that her redundancy was not genuine and that she
believed her termination took effect at the end of January as she had been paid four weeks pay in lieu of notice - Commission found on
evidence that there was an arguable case to be made that applicant should not have been made redundant and that the prejudice to the
respondent was the normal prejudice faced in expending the time and cost involved in defending an application - Commission also
found that the applicant was exhibiting a high degree of stress and depression post her termination, and due to her impending operation
and that it would be unfair not to accept the referral of applicant's application out of time - Granted - Ms TA Holmes -v- Bridging The
Gap Rockingham Kwinana Inc - APPL 163 of 2003 - WOOD C - 04/07/03 - Business Services............................................................... 2840

Application for extension of time to file application re unfair dismissal - Applicant argued she contacted the respondent to clarify whether
she was covered under a federal or state award and the respondent did not respond straight away - Applicant also argued she had
difficulty lodging the application as she commenced employment and worked every day, she was sent to jobs outside of Perth's central
business district, she only had half an hour for lunch and this led to the delay in lodging her application - Respondent argued the
applicant had a reasonable opportunity to comply with the requirements for lodging the application - Commission accepted the
applicant's evidence and found that, in all of the circumstances it would be unfair not to accept the application - Further, that the
respondent was not prejudiced any more than an employer would normally be in a claim for unfair termination given that the
application was lodged only two days outside of the required time frame - Granted - Ms M Mignanelli -v- AGC Technologies Pty Ltd -
APPL 471 of 2003 - HARRISON C - 16/07/03 - Business Services........................................................................................................... 2848

Application for extension of time to file application re unfair dismissal and contractual entitlements - Applicant argued that he complied
with the Commission's guidelines because his application was filed on the 28th day, that the Commission's guidelines for lodging an
application of this nature did not state that a claim must be lodged, received and stamped by the Commission within 28 days of the
effective date of termination and given the ambiguity of these instructions it was thus unfair for his application not to be considered -
Further, Applicant argued that it was a stressful time for him and his partner given their loss of employment and housing problems
which led to the delay in submitting his application - Respondent argued it was clear the application was not submitted within the
required time frame and the applicant's submission was both contradictory and nonsensical - Commission accepted that the applicant
was undergoing some stress in relation to his termination, that this was compounded by the late notice he was given that his contract
was not going to be renewed and that the stress was further exacerbated by the fact that his partner's employment was terminated by the
respondent and there was an immediate issue in relation to housing - Further, Commission found the respondent was advised by the
applicant that he was unhappy about his termination and given that the application was only three days out of time and the applicant
was unable to personally lodged his application as he lives some distance from Perth, it would be unfair not to accept the applicant's
application - Commission concluded that there was no prejudice to the respondent in accepting the application - Granted - NJ Stiles -v-
Carnarvon Medical Service Aboriginal Corporation - APPL 1402 of 2002 - HARRISON C - 18/02/03 - Community Services ................ 2880

Application for a declaration pursuant to section 42H(1) of the I.R. Act - Applicant Union argued that it attempted to initiate a bargaining
period with the respondent by giving notice in writing that it wished to negotiate an industrial agreement to be registered pursuant to
s.41 of the Act, but the respondent's response made it clear that it was not prepared to bargain and there was no reasonable prospect of
reaching an agreement - Respondent argued that the Act clearly contemplates where there had been no bargaining period there was no
power under s.42H for the Commission to declare that the bargaining period had ended - Commission reviewed I.R. Act and found that
the Respondent in this case was not a negotiating party as defined in s.40C and because it was not, a bargaining period could not be
initiated, therefore the Commission was incapable of making the determination that was necessary under s.42H to conclude that the
bargaining period had ended - Dismissed - Construction, Forestry, Mining and Energy Union Western Australian Branch -v- Personnel
Contracting Pty Ltd T/A Tricord Personnel - APPL 919 of 2003 - GREGOR C - 28/07/03 - Construction Trade Services........................ 2999

2Appeal against Decision of Commission (83WAIG3165) re extension of time to file application for unfair dismissal - Appellant argued
that the Commissioner erred in law in finding that the Respondent had discharged the onus upon him under s.29(3) of the I.R. Act 1979
to positively satisfy the Commissioner that it was not unfair to accept out of time his claim under s.29(1)(b)(i) that he was harshly,
oppressively (sic) or unfairly dismissed and that it was in the public interest that the appeal lie and implicitly acknowledge that the
decision appealed against was a finding within the meaning of s.49(2a) of the Act - Full Bench applied principles and authorities and
found that all the evidence before the Commission at first instance should have led to the conclusion that it would be unfair to accept
the referral out of time because of its lack of merit - Further, Full Bench found that the Commissioner erred in its finding, that the
decision at first instance miscarried and gave reasons therefore - Upheld and order at first instance varied - Director General
Department of Education -v- Mr PS Malik - FBA 13 of 2003 - Full Bench - SHARKEY P/SCOTT C/KENNER C - 20/08/03 -
Government Administration ....................................................................................................................................................................... 3056
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2Applications for enforcement of s.33(1)(c) of the I.R. Act - Applicant argued that by failing to appear at the Commission as required by the
summonses to witness, the Respondents had contravened or failed to comply with the Act - Respondents opposed the applications and
argued that they had not been validly served with the summonses to witness - Full Bench reviewed I.R. Act, Regulations, authorities
and found that the summonses were validly and duly served in accordance with the Act and the Regulations and gave reasons therefore
- Further, Full Bench found that there was no attempt at any time to show cause why the summonses to witness should be set aside
pursuant to s.33(2) of the Act and it was satisfied that the Respondents failed to appear in contravention of or non -compliance with
s.33(1)(c) of the Act - Full Bench found the allegation of non-compliance or contravention proven, that on the balance of probabilities,
the Respondents had not proven good cause for failing to appear and agreed that the appropriate penalty to impose was to issue a
caution to the Respondents - Proven - Registrar -v- Mr K Byerley - FBM 2,3 of 2003 - Full Bench - SHARKEY P/GREGOR
C/SCOTT C - 25/08/03.............................................................................................................................................................................. 3066

4Applicaton for Stay of Operation in Matter No. C101 of 2003 pending an appeal to Full Bench - Applicant sought to stay the operation of
Decision as a notice of appeal had been filed against the Decision of the Commission - Respondent had raised the issue about the
jurisdiction for the President to hear and determine this matter - President found that an appeal cannot lie against a finding until a
proper opinion under s.49(2a) had been reached by the Full Bench and in this case no opinion had been reached and therefore no
appeal had been laid or had been validly instituted within the meaning of the section of the Act - Further, President had found that a
stay order could not be validly made as there was no jurisdiction within the Commission - Dismissed - Burswood Resort
(Management) Ltd -v- Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch - PRES 11 of
2003 - President - SHARKEY P - 15/08/03 - Hospitality........................................................................................................................... 3079

Conference re interim orders sought for intervention and Joinder of Application 102/2003 - Intervener sought to intervene in his own right
in relation to the matter as he was the subject of the application and also sought to have a joinder of application re proceedings
commenced under s.29(1)(b)(ii) of the Act - Intervener argued he was likely to be affected by the Commission's decision and that there
was sufficient interest to intervene and that he would receive natural justice - Applicant objected to the intervention and joinder and
argued that it was well equipped and committed to advocating the case fully and professionally - Respondent also opposed the
intervention and the joinder of the intervener and argued that the intervention was vexatious - Further, it would have the effect of two
agents prosecuting the same matter and this would complicate matters - Public Service Arbitrator found that it was not desirable or in
the public interest to have two representatives acting on the intervener's behalf which would be unfair to Respondent and therefore
refused to grant the intervention - Further, Public Service Arbitrator found that it would be inappropriate to join the applications as it
would be unfair to the Respondent and not in the public interest and therefore declined the joinder application - Both applications
dismissed - Civil Service Association of Western Australia Incorporated -v- Director General, Department of Justice (Formerly known
as Ministry Of Justice) - PSAC 51 of 2002 - Public Service Arbitrator - HARRISON C - 04/09/03 - Government Administration .......... 3115

Application re transfer of an employee - Commission noted that the substance of the application had been resolved and all matters had been
concluded in respect of the employee and issued an order pursuant to s.27(1)(b)(ii) of the I.R. Act that it was not in the public interest
that the application remain on foot - Dismissed - Civil Service Association of Western Australia Incorporated -v- The Chairman, Anti
Corruption Commission - P 50 of 2002 - SCOTT C - 20/08/03 - Government Administration.................................................................. 3118

Complaint re breach of Security Officers (Western Australia) Interim Award 1996 - Claimant argued that Respondent had failed to comply
with the Award by not paying the employee penalty rates for the Foundation Day public holiday and overtime rates for additional
hours worked - Respondent argued that there was an agreement in place that allowed for arrangements outside the Award and in effect
provided for the rostering of security officers to work twelve ordinary hours per day - Industrial Magistrate found that the Agreement
subject to the proceedings was not registered or accepted between the parties, therefore there was no twelve hour shift agreement -
Further, the overtime and public holiday entitlements were payable to Claimant - Proven and Reasons for Decision Issued - Greg
Logan-Scales, Department of Consumer & Employment Protection -v- Olten Pty Ltd (ACN 076 543 130) t/a MSA Security - M
248,249,279 of 2002 - Industrial Magistrate - Tarr IM - 14/08/03 - Business Services .............................................................................. 3123

Application re unfair dismissal and contractual entitlements - Applicant argued that the dismissal was unfair and had been denied a
contractual benefit and that he was dismissed because he did not agree with some of the changes brought in by the new owners of the
business and that he was not liked and they wanted to get rid of him - Respondent argued that Applicant was given ample opportunity
to respond to the allegations put to the Applicant and that a thorough investigation was conducted to determine the Applicant's conduct
in the allegations - Commission found that there was no documentary evidence submitted into evidence and could only rely on the
witnesses' evidence which could be considered - Further, Commission preferred the Respondent's evidence to the Applicant's evidence
- Commission found that on the balance of probabilities Respondent had satisfied the test and the dismissal was not unfair and that
there was no evidence to support any claim for contractual benefits and the application was dismissed - Dismissed - Mr CR Boon -v-
Zest Health Club Pty Ltd - APPL 1445 of 2002 - SCOTT C - 08/09/03 - Health Services......................................................................... 3134

Application re unfair dismissal - Application referred outside of 28 day time limit - Applicant submitted that it would be unfair if the
Commission did not accept his application out of time as he had not been well - Respondent opposed the application and argued that
the delay was substantial and excessive and despite the Applicant not being well there was no good reason for such a long delay and
also Applicant had commenced other proceedings in the Federal Magistrates involving the exact same allegations - Commission found
that there were proper proceedings in the Federal Magistrate's Court and these would not encounter jurisdictional difficulty and
therefore it would be an abuse of the process if the same complaints against the Respondent proceeded in the Commission - Further,
Commission was not persuaded that the discretion to extend the time be given and the application was dismissed for want of
jurisdiction - Dismissed for want of jurisdiction - Mr MA Butler -v- St John of God Hospital - APPL 1044 of 2003 - KENNER C -
18/08/03 - Health Services ......................................................................................................................................................................... 3141

Application for extension of time to file an application re unfair dismissal - Applicant argued the application being lodged out of the
required time frame was not related to any action on the part of the Applicant, the application was lodged out of time due to the heavy
work load of the Applicant's representative and not due to any omission on the part of the applicant - Respondent argued there was no
merit at all to the applicant's claim that he had been unfairly terminated - Commission found the Applicant acted promptly to pursue
his claim, he liaised with his representative on more than one occasion prior to the application being lodged, the Respondent was made
aware that the Applicant was considering contesting his termination and given that the application was only three days out of time it
would be unfair not to accept the application - Granted - Mr PS Malik -v- Mr Paul Albert, Director General of Education Department
of Western Australia - APPL 151 of 2003 - HARRISON C - 02/05/03 – Education.................................................................................. 3165

Application re unfair dismissal and contractual entitlements - Leave was granted to amend the Respondent's name and leave to amend the
Applicant's claim was refused, except in relation to the matter of superannuation entitlements for the Applicant's notice period -
Applicant argued that he was constructively dismissed, that the Respondent repudiated its contract of employment with him by
refusing to pay the bonus due to him under his contract of employment and the non payment of the bonus was used unfairly in order to
put pressure on him to resign - Respondent argued that there was no conduct which amounted to the Respondent repudiating its
contractual arrangement with the Applicant, the reason for the meeting was the Applicant's deteriorating attitude to his work, there was
no dismissal and the Applicant resigned on his own volition - Commission applied various test cases and found that the Applicant was
not constructively dismissed and there was no action by the employer which constituted conduct calculated or likely to seriously
damage the relationship of confidence and trust between the parties - Further, Commission found inter alia, that the Applicant had not
made out his claim that the Respondent repudiated its contract of employment, there were no actions by the Respondent which gave
the Applicant no option but to resign and the Applicant was not constructively dismissed, therefore there was no jurisdiction for the
Commission to deal with the claim - Commission found that as the Applicant resigned on his own volition, he was not due any
payment for notice nor for additional superannuation payments and that he had not made out his claim that he was due benefits under
his contract of employment for reimbursement of curtain costs - Dismissed - Mr PD McGrath -v- Messrs Quentin and Gary Davies -
APPL 362 of 2002 - HARRISON C - 25/08/03 - Agriculture .................................................................................................................... 3168
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Application re unfair dismissal - Applicant argued that the termination was harsh and unfair because he should not have been at work due to
illness and the comments made were to be taken as a joke - Respondent argued that Applicant was terminated for a serious breach of
misconduct in that he failed to comply with the safety tagging standards and he had a history of breaching the safety tagging system -
Further, Respondent had attempted to counsel and assist the Applicant and had acted reasonably in the circumstances of the
investigation - Commission found that Respondent had acted reasonably and that there was a fair go all round and that it should not
interfere with the dismissal - Dismissed - Mr ID Poultney -v- Alcoa World Alumina Australia - APPL 2017 of 2002 - GREGOR C -
21/08/03 - Services to Mining .................................................................................................................................................................... 3181

Application re unfair dismissal seeking extension of time to file application out of time - Applicant argued that he had been dismissed and
had health problems at the time and had been under medication at the time - Further, he argued he had previously lodged papers with
Registry of the Commission but they had been lost - Respondent argued that all entitlements had been paid to Applicant and that he did
not attend work - Further, Respondent argued that Applicant did not return to work and there was no dismissal - Commission found
there was no record of previous papers being lodged in the Commission, no evidence to support Applicant's assertions as to his
incapacity for such a long period and direct conflict with the evidence - Dismissed for want of jurisdiction - Mr RJ Reid -v- L & A
Electrical - APPL 1067,1071 of 2003 - KENNER C - 29/08/03 - Electricity and Gas Supply.................................................................... 3185

Application re unfair dismissal - Application to accept Applicant's claim out of time - Applicant sought to have his application accepted out
of time by three days because he sought to obtain a separation certificate from Respondent - Further, Applicant only after receiving the
separation certificate became aware that he had been dismissed for misconduct because prior to that he understood that he was
terminated due to a redundancy situation - Respondent consented to the Respondent's name being amended - Commission took into
account that there was an acceptable explanation for the delay, the merits for the substantive application and the steps taken by
Applicant - Further, Commission found that it would not be unfair to accept the application and that the Respondent would not be any
more prejudiced than normal - Granted - Mr LJ Rushack -v- Kevin Lee t/as Urgent Auto Panel and Paint - APPL 828 of 2003 -
HARRISON C - 14/08/03 - Motor Vehicle Rtlg & Services....................................................................................................................... 3186

Conference referred re unfair treatment procedures in wage anomalies - Applicant Union argued that its two members had been unfairly
treated by receiving lesser payments than other employees with equivalent annual reviews and sought that the Respondent be ordered
to recalculate and restore the payments to its members from when their annual review assessment was recorded as "exceeds
expectations" - Respondent denied any unfairness and argued the claim should be dismissed because there was no factual basis in the
Union's arguments to show that the employees were being treated unfairly - Commission found on evidence that the Union had failed
to show that the system was flawed, that the evidence of the members did not support the contentions finally argued by the Union and
in all the circumstances, the Union had not established that there had been unfair treatment of its members - Dismissed - COMM,
ELECTRIC, ELECT, ENERGY -v- Millennium Inorganic Chemicals - CR 46 of 2003 - GREGOR C - Basic Material Wholesaling ...... 3198

Application for an Enterprise Order pursuant to Section 42I of the Industrial Relations Act - Applicant Union had argued that bargaining
between Applicant Union and Respondent had ended and that there was no reasonable prospect of the negotiating parties reaching
agreement - Further, there was no response or objection to the terms of the draft agreement but Respondent had objected to the
principle of signing any agreement to which the Applicant Union was a party - Respondent indicated that there were only
subcontractors on the sites and could see the signing of those agreements gave them no relief from industrial action - Further,
Respondent gave no evidence - Commission found that there was an absence of any challenge to what was said by the witness, thus he
was regarded a credible witness - Further, Commission was concerned that there had not been a proper ventilation of the principles to
be applied and was required to deal with the matter on the basis that was set out in s.42I of the Act and decided that the enterprise order
sought by the Applicant Union should be issued with effect from 16 August 2003 until 15 August 2004 - Enterprise order made -
Construction, Forestry, Mining and Energy Union Western Australian Branch -v- Hanssen Pty Ltd Project Management - APPL 606 of
2003 - GREGOR C - 15/08/03 - Construction Trade Services.................................................................................................................... 3220

Application re unfair dismissal and contractual entitlements - Applicant sought an order to join the Uniting Church of Australia and the
Uniting Church of Australia Property Trust (WA) as parties to the application - Applicant Counsel argued inter alia, that it appeared
that Kingswood College and St Columba College were dissolved and the matter was not raised by the Respondent in any of its answers
nor did it give any indication that it would be refused to be bound by the obligations of Kingswood College if the Commission in due
course found for the Applicant - Further Applicant Counsel advanced a number of reasons why he said it was open to the Applicant to
reach the conclusion that the Respondent had never pleaded there was a termination by Kingswood College nor had it ever said that it
was free of contractual terms which bound its predecessors - Counsel for the Church opposed the issue of the order sought and argued
that the matter was not an industrial matter as defined in s.6 of the I.R. Act, that the reliance of the Applicant on the UCA Act was
misplaced and as for the Church it was not capable of being sued because it was not an entity but was the sum of its congregation -
Further, even if the Commission was to find against Counsel's argument that the stage to which the hearing of the case had reached was
such that extreme prejudice would exist towards her clients - Counsel for the Respondent refuted the argument that the Respondent had
not disclosed the position that it would adopt and argued that the answers were clear and the way the questioning of witnesses had
taken place should have indicated to the Applicant that it was always the Respondent's position that it was not liable to the whole of the
claim made, even though there might have been some aspects of the claim for which it may be required to mount a defence -
Commission applied the rules in interpreting Acts and reviewed authorities and found inter alia, that the arguments, based as they are
on the meaning of the provisions in the UCA Act, failed, that neither of the Church nor the Trust were at the relevant time or since an
employer of the Applicant, therefore the Applicant had no locus standi under s.29 to bring an application against either of them -
Commission concluded that it had jurisdiction to determine in any proceedings before it whether any matter to which the proceedings
relate was an industrial matter, that a finding on that question was, subject to ss.49 and 90, final and conclusive in respect to these
proceedings and leave was granted to appeal - Order Issued - Ms P Alderson -v- St Columba - Kingswood College - APPL 901 of 2001
- GREGOR C - 02/09/03 - Other Services .................................................................................................................................................. 3238

1Appeal against Decision of Commission (83WAIG1813) re unfair dismissal dismissed for want of jurisdiction - Appellant argued that the
Commissioner erred in his findings by not giving sufficient opportunity to cross -examine the evidence submitted and erred in his
findings by accepting the false verbal and written evidence and false and forged witness reports submitted by Respondent - Respondent
argued that there was no dismissal as all Respondent intended to do was raise the allegations with Appellant and giving him an
opportunity of commenting and responding to the allegations but instead resigned by not showing up to work his rosters - Full Bench
found that the Commissioner at first instance was correct in finding as he did, the Commissioner did not, insofar as it was relevant,
misuse the advantage which he enjoyed by seeing and hearing the witnesses at first instance and that the Appellant had not established
the jurisdictional prerequisite that he had been dismissed - Further, Full Bench found that there was no dismissal, therefore the
Commission had no jurisdiction and the appeal had no merit at all - Dismissed - Mr JL Li -v- Haydar Family Restaurants T/A
McDonalds - FBA 14 of 2003 - Full Bench - SHARKEY P/COLEMAN CC/WOOD C - 23/09/03 - Food Retailing................................ 3303

2Appeal against Decision of Commission (83WAIG3426) re terms and conditions of employment and wages owed to union member -
Appellant argued that the Commissioner erred in law in making the order pursuant to section 44 of the I.R. Act without making a
finding that the order was necessary or required or connected to enable conciliation or arbitration of the matter in question - Further,
Commissioner erred in law by making the order when the Commission was without power to make such an order and the order should
be quashed - Respondent Union opposed the appeal - Full Bench found that the Commission erred and acted beyond its power in
failing to place the whole of the dispute before itself for arbitration and acted without and or beyond the power conferred on it by
section 44 - Further, Full Bench found the orders made by the Commission were invalid, the Commissioner erred in law by failing to
provide the reasons for decision required by the statute as a mandatory duty and Full Bench agreed to uphold the appeal and quash the
decision at first instance - Upheld - Burswood Resort (Management) Ltd -v- Australian Liquor, Hospitality and Miscellaneous Workers
Union, Western Australian Branch - FBA 19 of 2003 - Full Bench - SHARKEY P/COLEMAN CC/WOOD C - 02/10/03 -
Accommodatn, Cafes&Restaurants ............................................................................................................................................................ 3314

2Appeal against Decision of Industrial Magistrate (unreported) re enforcement of order of the Commission - Appellant appealed against the
Industrial Magistrate's orders on the grounds that the Industrial Magistrate erred in issuing the orders by not ordering the payment of
interest - No appearance from Respondent - Full Bench found that the learned Magistrate enforced the consent order and granted costs
as sought by Appellant but no payment for interest was sought - Further, Full Bench found that no power to order that interest be paid
on the amount of an order of the Commission existed and that the Full Bench had no power to order the payment of interest -
Dismissed - Mr TG Foy -v- The Directors of Terraqua Pty Ltd as represented by Anthony Robert Jukes and Melanie Louise Jukes -
FBA 18 of 2003 - Full Bench - SHARKEY P/SCOTT C/WOOD C - 30/09/03 ......................................................................................... 3319
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4Application for Stay of Operation in Matter No. 2073 of 2002 pending the hearing and determination of appeal No FBA 27 of 2003 -
Applicant argued that Commissioner erred in fact and in law in holding that the Appellant failed to discharge its evidentiary onus when
the Commission made its findings - Further, Applicant argued that there was a serious issue to be tried because the findings were
contrary to, unsupported by or inconsistent with other incontrovertible evidence and/or misconceived the role of the Commission in
determining the matter before it and that the balance of convenience favours the granting of the Stay - Respondent opposed the Stay of
Operation application - President found that Respondent had been deprived of employment and an income from the fruits of the
judgement in that he had been reinstated and it was now more than nine months since the termination and more than seven months
since the matter was heard and determined - Finally, President found on the balance of probabilities that the interests of the Respondent
outweighed those of the Applicant's and that the Applicant had not established that the equity, good conscience and substantial merits
of the case lie with it and the Respondent should enjoy the fruits of his judgement - Dismissed - Agnew Gold Mining Company Pty
Limited -v- Mr SJ Cahill - PRES 13 of 2003 - President - SHARKEY P - 30/09/03 - Metal Ore Mining.................................................. 3325

4Application for Stay of Operation in Matter No. 606 of 2003 pending an appeal to Full Bench - Applicant sought to stay the operation of
the whole order No. 606 of 2003 on the grounds that there was no jurisdiction or power to make the enterprise order because the
enterprise order was not made within 21 days after the making of the declaration under s.42H(1) of the Act and the Commissioner at
first instance misconstrued s42I(1) and failed to exercise its discretion - Further, the CFMEU had failed to discharge the burden of
establishing that on the substantial merits of the case an order should be made and that the terms of the order were fair and reasonable -
Respondent opposed the application - President found that there were a number of serious issues to be tried including the question of
whether the Commissioner was deprived of jurisdiction or power or whether the fact that the matter was heard and determined more
than 21 days after the s.42H application was made could be remedied under the Act - Further, there was a serious issue to be tried on
whether s.26(3) of the Act was not complied with or whether as a matter of common law, procedural fairness was not afforded to the
Applicant by that failure - Finally, President found that the interests of the Applicant should be served before those of the Respondent
and its members - Order for a stay granted - Hannsen Pty Ltd Project Management -v- The Construction, Forestry, Mining and Energy
Union of Workers - PRES 14 of 2003 - President - SHARKEY P - 02/10/03 - Construction Trade Services ............................................ 3329

Application for a new award - Metal Trades (Labour Hire) Award 2002 - Applicant Union sought to register a new award pursuant to
Section 36A of the Industrial Relations Act 1979 with the intent to regulate the rates of pay and define the conditions of employment of
employees who are on hire to clients and work under the clients direction - Respondents opposed the new award as it would be against
public interest because there were proceedings of a similar matter on foot in the Australian Industrial Relations Commission -
Commission found that no sufficient attempt had been made to discharge the heavy onus that must be discharged when what was
sought to a refusal to exercise jurisdiction on the public interest ground and there was no substance at all in this application - Dismissed
- AUTO, FOOD, METAL, ENGIN UNION -v- Adecco & Others - A 3 of 2003 - GREGOR C - 12/09/03 – Various.............................. 3335

Claim re contravention of the provisions of section 49M(2) of the I.R. Act 1979 - Claimant argued that the Respondent, after being notified
of an intention on the part of the Claimant to conduct a time and wage record inspection under section 49I of the Act, refused to allow
that inspection to occur and thereby hindered or obstructed an authorised representative of the Claimant - Further, Claimant sought
several orders including that the Respondent pay a penalty for the breach which was alleged to have occurred - Industrial Magistrate
reviewed Act and found on evidence, inter alia, that as there was objectively no suspected breach that existed as at 2 May 2003, when
it was said to have arisen, there could be no documents related to that suspected breach and it was also the case that pursuant to
s49(M)(2) of the Act, the provision upon which the Claimant relied, there must be evidence to prove, on the balance of probability, that
a Respondent "... intentionally and unduly ..." hindered or obstructed an authorised representative - Further, IM found that the Claimant
had not proved in this instance, even if all other necessary elements had been proved, that any hindrance or obstruction was intentional
and undue - Reasons for Decision Issued - Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian
Branch -v- Neatclean Pty Ltd - M 82 of 2003 - Industrial Magistrate - Black IM - 02/09/03 - Personal and Other Services ..................... 3377

Application re unfair dismissal and contractual entitlements - Commission found the application was made more than three months after the
date of termination of employment of the applicant and almost three months since the application would have been required to be filed,
the applicant did not attend the hearing and accordingly was unable to inform the Commission of any issues which would be
appropriate for consideration in the tests to be applied to an extension of time and therefore was unable to demonstrate why the
application should not be dismissed - Dismissed - Mr A Kalavrouziotis -v- Gobal Painting - APPL 1185 of 2003 - SCOTT C -
12/09/03 - Personal Services ...................................................................................................................................................................... 3392

Application for extension of time to file an application re unfair dismissal and contractual entitlements - Applicant argued the application
was filed within the correct time frame but in the wrong jurisdiction, he did not receive notification of the respondent's objection
regarding jurisdiction, and when he did receive advice re the correct jurisdiction he immediately moved to file an application in this
Commission - Further, there was no prejudice to the Respondent in granting the application to extend time as he clearly challenged the
termination by making an application to the Australian Commission - Respondent argued it filed a motion in the Commission to
dismiss the application for want of jurisdiction in April 2003 and the notices were served upon the Applicant - Commission found the
explanation for the delay by the Applicant was reasonable in the circumstances, the Applicant had notified the Respondent through
filing the Form R18 Rule 31 in the Australian Commission and did so within the time frame that would have been required for the
Applicant to file an application in the WA Commission - Granted - Mr AJ Sharp -v - Armourglass Australia Pty Ltd - APPL 798 of
2003 - SCOTT C - 10/09/03 - Business Services ....................................................................................................................................... 3402

Application for extension of time to file an application re unfair dismissal - Applicant argued he depended upon his union, left the matter of
his application in their hands and upon discovery he needed to lodge an application in the Commission, obtained the paperwork and
did so - Commission found the application was 114 days out of time, it was the Applicant's responsibility to make sure the application
was properly made out, when the Applicant received the paperwork he then took considerable time to file the application and it would
not be unfair not to accept the referral of this application out of time - Dismissed - Mr AJ Moore -v- NDC - APPL 1087 of 2003 -
WOOD C - 05/09/03 - Other Services ....................................................................................................................................................... 3401

4Application for Stay of Operation in Matter No. 580 of 2003 pending an appeal to Full Bench - Applicant sought to stay the operation of
the order because the Commissioner erred on numerous grounds during the hearing and that the decision was wrong - Further,
Applicant argued that should the stay not be granted and the Full Bench subsequently reduced or overturned the amount of
compensation due, it would result in an unnecessary amount of inconvenience to the parties and it would not serve the interests of
either party - No appearance from Respondent - President found that the Applicant had established that his interests should be served
by granting the application in preference to the interests of the Respondent and ordered that the order be stayed until the hearing and
determination of the appeal - Granted - Mr S May - Little Muppets Child Care Centre 4645805792 -v- Mrs CS Hedley - PRES 18 of
2003 - President - SHARKEY P - 11/11/03 - Community Services ........................................................................................................... 3579

Conference referred re over payment of annual leave - Applicant Union argued that the alleged over payment of annual leave was due to the
Respondent's failure to maintain annual leave records during member's secondment and that the Respondent has acted harshly and
unfair to recover the alleged overpayment - Further, Applicant sought Declarations and Orders that the Respondent had breached the
Public Sector Management Act 1994, failed to keep accurate records of leave entitlements and was responsible for the over payment of
annual leave - Respondent refuted the claims and opposed the orders and declarations sought and argued that the Respondent had a
statutory obligation to seek recovery of all overpayments - Public Service Arbitrator found that the fair outcome would be for the
Respondent to bear some of the responsibility and for the member to take into account that he had received the benefit of the leave -
PSA ordered that the member be credited with half the leave that the Respondent had deducted because it had failed to maintain proper
leave records - Granted in Part - Civil Service Association of Western Australia Incorporated -v- Director General, Department of
Justice - PSACR 35 of 2003 - Public Service Arbitrator - SCOTT C - 05/11/03 - Government Administration  ...................................... 3659
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Conference referred re rejection of permanent employment status - Respondent sought leave for Counsel to appear as its representative and
argued inter alia, that a review of the Public Sector Standards requires that the rules of statutory interpretation be applied in relation to
the proper meaning of the Public Sector Standards and accordingly counsel should be allowed to appear in these proceedings - Further,
Applicant argued that any inconsistency between the Circular and the Public Sector Standards raises a question of law - Applicant
opposed counsel appearing in the matter on the basis that there was no serious issue of law to be argued and that the only issue in
dispute was in relation to whether employee satisfies the requirements contained in the definition of "open competition" as outlined in
the Circular - Commission reviewed authorities and was not persuaded that the Public Sector Standard on Recruitment, Selection and
Appointment was relevant to the conversion of a fixed term contract employee to permanent status as provided for in the Circular and
it was of the view that a question of law arose when determining whether or not the Applicant's interpretation of the definition of "open
competition" in the Circular was inconsistent with the Public Sector Standard on Recruitment, Selection and Appointment - Further,
that a decision about whether or not the employee satisfies the requirements of "open competition" as defined in the Circular involved
the application of the normal rules of interpretation which are principles well settled in this jurisdiction - Granted in Part - Civil Service
Association of Western Australia Incorporated -v- Governing Council of Central TAFE - PSACR 31 of 2003 - HARRISON C -
03/11/03 – Education.................................................................................................................................................................................. 3662

Complaint re breach of Workplace Agreement - Claimant sought to file interlocutory application and sought to substitute particulars of
claim and a proposed Second Respondent - Claimant argued that contrary to sectio 24(2) of the Minimum Conditions of Employment
Act 1993, the First and Second Respondents failed to pay annual leave to the Claimant for the periods 12 August 1996 to 30 June 1998
and 1 July 1998 to 19 January 1999 respectively - Respondents filed an interlocutory application seeking further and better particulars
and that the Claimant's application went beyond a mere amendment - Further, Respondents argued that the proposed claim as amended
be summarily dismissed on the basis that it disclosed no arguable cause of action and the addition of such a party would be entirely
futile - Industrial Magistrate found that the onus rested with the current Respondent to show that the claim against it was so totally
devoid of merit that the Claimant ought not be given leave to amend his claim - Industrial Magistrate also found that the Claimant did
not have an arguable case against current Respondent and proposed Second Respondent as pleaded in the proposed amended
particulars of claim and did not allow Claimant's application - Respondent's interlocutory application and Claimant's interlocutory
application were dismissed and the claim was also dismissed - Reasons for Decision Issued - Mr RJ Quinlivan -v- Austal Ships Pty Ltd
- M 314 of 2002 - Industrial Magistrate - Cicchini IM - 09/10/03 - Water Transport ................................................................................. 3684

Application re unfair dismissal - Commission found that Applicant was informed on several occasions that she had to file a Declaration of
Service and that if she did not file the Declaration of Service, the application could not proceed and may be listed for her to show cause
why it should not be dismissed - There was no response from the Applicant and she did not appear at the hearing - Commission
concluded that there had been proper service of the Notice of Hearing, the requirement being that the Notice of Hearing be send by
prepaid post which the file indicated was the case in this matter - Commission was satisfied that the Applicant had no intention of
pursuing the application, that it was not in the public interest that the application be allowed to proceed past this date and that any
further proceedings were clearly not desirable in the public interest - Dismissed for want of prosecution - Miss C Baird -v- Westco
Jeans Pty Ltd - APPL 1188 of 2003 - GREGOR C - 24/10/03 - Personal & Household Good Rtlg   ......................................................... 3700

Applications re unfair dismissal - Applications referred outside of the 28 day time limit - Applicants through Ms Butler testified that on or
about 21 March 2003 she contacted Legal Aid and obtained an appointment some two weeks later, by telephone, for 5 April 2003 and
that she also made contact with various government agencies, which ultimately led to the filing of the applications - Commission
reviewed authorities, substantive applications and found that the length of the delay in filing the applications was a substantial delay
and was a matter which was not neutral in relation to the Applicant's position in these proceedings - Further, Commission found that as
a matter of law, a termination of the employment by agreement, could never constitute a dismissal for the purposes of attracting the
Commission's jurisdiction and it was not satisfied that there was evidence and material before the Commission which would move the
Commission for an order to exercise its discretion to accept the referral of the unfair dismissal claims outside 28 day time limit -
Dismissed for want of jurisdiction - Mrs MD Butler -v- Nelson Marine T/as Dunsborough Rail Carriages & Farm Cottages - APPL
713,714 of 2003 - KENNER C - 02/07/03 - Services to Agric/Huntg/Trappg   ......................................................................................... 3701

Applications re contractual entitlements - Applicants argued that when the employment relationship came to an end there was unpaid
commissions due to each Applicant that had been unpaid - Each Applicant indicated that they were entitled to receive commission of
sixty percent of the gross company commission for residential properties sales solely listed by them - No appearance from Respondent
- Commission found that the Applicants were employees and that there was an employment contract for each Applicant which in some
part had not been met so there existed a contractual entitlement - Commission issued orders in favour of Applicants - Granted - Mr AA
Pereira -v- Tangibar Pty Ltd t/a G. Low - APPL 983,984,985,986,987 of 2003 - GREGOR C - 17/10/03 - Property and Business
Services ..................................................................................................................................................................................................... 3703

Application re unfair dismissal - Applicant argued that the termination of its member was in an unfair manner and that there was no reason
for the termination as the new position advertised was essentially the member's previous position - Further, no discussion were held to
inform the member that her position was redundant and was told to leave as soon as possible and that this breached the requirements of
the Curtin University of Technology General Staff Agreement 2000-2003 - Further, Applicant argued that the Commission did have
jurisdiction to hear the application as it met the conditions of the Industrial Relations Act 1979 and that the salary was less than the
prescribed amount of $90,000.00 - Respondent argued the issue of the Commission’s lack of jurisdiction because the member's
contract of employment was governed by a Federal certified agreement and that the salary exceeded the prescribed amount for the
purposes of s29AA of the IR Act - Commission found that it had jurisdiction to deal with the claim even though she was covered by a
Federal certified agreement and that the salary did not exceed $90,000.00 in that higher duties allowance and annual leave loading
should not be taken into account - Further, Commission found that the member was terminated in an unfair manner when terminated
due to a redundancy situation as the Respondent had not followed the procedures and processes set down in the clauses of the
Agreement and awarded compensation for injury to the member which was offset by the amount paid at termination - Upheld - Civil
Service Association of Western Australia Incorporated -v- Vice Chancellor, Curtin University of Technology - APPL 1468 of 2002;CR
129 of 2002 - HARRISON C - 10/10/03 - Education  ............................................................................................................................... 3708

Application for extension of time to file application re unfair dismissal - Applicant argued that even though the delay in lodging his
application was lengthy it was understandable because he was overseas, his application was not straight forward, it took some time to
give his representative appropriate instructions and he was not aware that he was terminated until he returned to Australia on 26
January 2003 - Further, Applicant argued he was constructively dismissed, that it was unreasonable that the Respondent refused his
application for leave without pay, he was denied procedural fairness and that he relied on his email to the Respondent to demonstrate
that the Respondent was aware that he was not happy with his termination - Respondent argued inter alia, that it will be severely
prejudiced if this application was accepted, it had been approximately nine months since the Applicant ceased working with the
Respondent and there had been significant organisational change during this period thus there was no possibility of accommodating the
Applicant if he was reinstated - Commission found on evidence that the delay in the Applicant submitting his application was
significant and inordinate and did not accept his argument that the matter was so complex that he was not able to lodge his claim until
April 2003 - Commission found inter alia, that the Respondent's operations had changed significantly, that the Respondent would be
prejudiced if the matter was to go ahead and that in all of the circumstances, Commission did not believe that there were special
circumstances warranting the acceptance of the application out of time, thus there was no jurisdiction for the Commission to deal with
the application - Dismissed for want of jurisdiction - Mr J Clissa -v- South East Metropolitan College of TAFE - APPL 467 of 2003 -
HARRISON C - 22/07/03 - Education ....................................................................................................................................................... 3714
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Application re unfair dismissal and contractual entitlements - Applicant's Counsel submitted that Exhibits R6 and R7 prepared by the
Respondents did not show there was a reduced income or a financial problem and in that sense there was no genuine reason for
redundancy - Further, it was submitted that Applicant was summarily dismissed, his contract did not allow him to be terminated
without working his notice and he was not given reasonable notice - Respondent submitted that there was a clear business need for
restructure in Western Australia, the change to business relative to previous years and the failure to win the Nylex contract left the
Respondent in the position that projected income would decline and the administrative functions of the job were removed to
Melbourne and hence it was a bonafide redundancy - Commission reviewed authorities, Act and found that the redundancy was a
genuine redundancy and in that respect the onus upon the Respondent to prove that there was a valid redundancy had been discharged -
Commission found that the termination was not summary in nature and the manner of dismissal was not harsh or oppressive, but in
simple terms the Respondent got the termination wrong as there was work which the Applicant could have done and which instead the
Respondent chose not to offer to him but to employ two new employees to do and as this work was not offered to the Applicant, the
Applicant was not afforded a fair go all round and awarded compensation - Commission also found that the Applicant's employment
was covered by an award - Granted - Mr S Howlett -v- Kalinda Meadows Pty Ltd & Other - APPL 1982 of 2002 - WOOD C -
30/09/03 - Other Services   ........................................................................................................................................................................ 3718

Application for extension of time to file application re unfair dismissal - Evidence was adduced by affidavit - An officer of the
Miscellaneous Workers' Union submitted that the reason for the delay was that he proceeded on leave after being informed by the
Applicant of her dismissal and thereafter did not ensure that the application was properly prosecuted within time - Applicant submitted
that she was not aware or could certainly not recall being advised of any obligation to commence these proceedings within 28 days of
the date of termination of her employment - Commission found that the delay was solely attributable to the officers from the Union and
whilst that may not reflect well on the organisation, the Applicant ought not pay the ultimate price for the delays occasioned by the
fault of the union - Commission found that the Respondent was informed prior to the Applicant's dismissal that if she was dismissed
then it would be challenged and in the absence of any material prejudice being established by the Respondent, Commission was
satisfied applying principles that discretion should be exercised to extend time to accept the referral out of time - Granted - Ms S Lanza
-v- Arrix Integrated - APPL 559 of 2003 - KENNER C - 31/07/03 - Property and Business Services   .................................................... 3735

Application for extension of time to file application re unfair dismissal - Applicant argued that the delay in lodging the application by the
due date was due to postal problems - Commission accepted the Applicant's evidence and taking into account the circumstances as a
whole, viewed that the balance of convenience in relation to this matter lay with the Applicant in that there was an acceptable reasons
for the delay, there was sufficient to establish an arguable case and the Respondent was aware that the Applicant was concerned about
his termination - Commission formed the view that it would be unfair not to accept the application given that there was no significant
disadvantage to the Respondent, apart from the normal disadvantage associated with a claim for unfair termination - Granted - Mr RJ
Mintrom -v- Stondon Pty Ltd T/As Avon Waste - APPL 1338 of 2003 - HARRISON C - 05/11/03 - Printg, Publishg & Rcdd Media .... 3748

Application re unfair dismissal and contractual entitlements seeking compensation - Applicant sought to amend her application and leave
was granted to amend the application to cite Mr Scott Sly and Mr Mark Bushell as Respondents - There was no appearance on behalf
of the Respondents - Commission found that Applicant had chosen to take action against the wrong legal entity as Mr Sly and Mr
Bushell were not the Applicant's employers and it knew of no precedent in this jurisdiction which would allow an application to
succeed in these circumstances - Commission added that this was not a situation where the Commission, having resort to the powers
under s.26 to act without regard to technicalities or legal forms, could or should correct the mistake made - Commission concluded that
it was difficult to conclude that Applicant was dismissed from her employment on 22/2/2002 or alternatively shortly thereafter -
Dismissed for want of jurisdiction - Ms AM Saltmarsh -v- Mr Mark Bushnell & Scott Sly - Onsite Health & Medical Services - APPL
426 of 2002 - WOOD C - 23/10/03 - Health Services ............................................................................................................................... 3749

Application re unfair dismissal - Applicant argued inter alia, there was no written documentation outlining his alleged poor performance
and the Respondent did not provide relevant information and training to staff on occupational health and safety standards and practices
- Further, the Respondent did not investigate work related instances whereby the client physically or sexually assaulted employees, he
wrote to the Board regarding his concerns about the client's behaviour and the lack of management action to protect staff and
management did not take any action on this - Respondent argued the Applicant did not communicate any information to her regarding
the client and his previous carer and that it made the decision to dismiss the Applicant at the end of the meeting on 19/09/02 after they
had discussed all the allegations and the Applicant had an opportunity to respond to them - Commission reviewed authorities and
found that Applicant was not afforded a fair go all round, that his dismissal was unfair and harsh and the penalty imposed upon him
was excessive given his record as an employee - Further, Applicant had no prior warning in writing and no warning that such
behaviours, openly expressed by him, but not actioned, would lead to dismissal - Commission concluded that the Respondent had
made up its mind when it advised the Applicant on 18/09/2002 that he should attend a disciplinary matter, he did not know he was to
be dismissed and these actions often found in summary dismissal - Order issued awarding compensation - Granted - Mr RA Shafran -
v- Mosaic Family Support Services Inc - APPL 1661 of 2002 - WOOD C - 15/10/03 - Health Services   ................................................ 3753

Application re unfair dismissal - Applicant argued that the process adopted by the Respondent in investigating the incident at Whitfords
station was flawed and the outcome was predetermined - Respondent argued that it had the right to terminate the Applicant as he
misconducted himself at Whitfords station and he had committed serious breaches of the Respondent's procedures on two previous
occasions - Further, Respondent maintained that it conducted full and adequate enquiries into the events surrounding the incidents to
effect the termination thus the Applicant was not denied procedural fairness - Commission found and was satisfied, at least on balance
the Respondent had demonstrated that the Applicant was guilty of misconduct justifying summary dismissal - Further, Commission
was satisfied that the Applicant was treated fairly because he was given sufficient opportunity to defend himself against the allegations
relied upon to effect his termination and he was afforded "a fair go all round" - Dismissed - Mr CR Smyth -v- Chubb Security
Australia Pty Ltd - APPL 883 of 2002 - HARRISON C - 24/10/03 - Other Services................................................................................. 3764

Application for extension of time to file application re unfair dismissal Applicant argued that she had been unfairly dismissed and that the
Respondent's reasons for bringing the termination was not justified and that it was unreasonable not to give her leave without pay
whilst she recuperated from a work related injury - Further, Applicant argued that she had a medical condition and was still suffering
from depression and provided medical advice on that and further argued that her past experience of harassment and bullying had
received no sympathy from Respondent - Respondent objected to the extension of time as the Applicant failed to meet her obligations
to notify the Respondent of her challenge to the dismissal and that the length of the delay was almost six months - Commission found
that the evidence tendered indicated that Applicant had a medical condition and still continued and that there seemed to be an arguable
case in that the requirements of s.41 of the Minimum Conditions of Employment Act 1993 had not been met in respect to whether the
Applicant was appropriately consulted and whether proper consideration was given to her circumstances at the time the employer
decided to terminate - Commission ordered for the extension of time be accepted - Granted - Ms E Stipanicev -v- Golden Egg Farms -
APPL 1237 of 2003 - SCOTT C - 17/10/03 - Food, Beverage and Tobacco Mfg ..................................................................................... 3772

Application re unfair dismissal - No appearance on behalf of the Applicant - Respondent argued that it had been almost 11 months since the
Applicant's employment ceased and the delay in progressing the issue had been prejudicial to the hospital's ability to effectively defend
the application and requested the Commission give consideration to dismissing the application for want of prosecution - Further,
Respondent took the Commission to the powers it had to dismiss a matter before it at any stage of the proceedings if it was satisfied
that further proceedings were not necessary or desirable in the public interest - Commission found inter alia, that the application had
now become trivial in terms of the public interest due to the lack of co-operation on the part of the Applicant and exercised its
discretion to dismiss the application - Dismissed for want of prosecution - Dr N Subramaniam -v- Human Resources (Medical) Sir
Charles Gairdner Hospital - APPL 1965 of 2002 - BEECH SC - 29/10/03 - Health Services .................................................................... 3774
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Application re unfair dismissal and contractual entitlements seeking compensation - Applicant argued that she was not given a fair
procedure on termination of her employment and denied that she was at any time during the month or so of her employment counselled
or spoken to by the employer in relation to any shortcomings concerning the performance of her duties - Respondent argued that the
Applicant had difficulties complying with the Respondent's work and quality control procedures not only in relation to banking
matters, but also in relation to the general procedures prescribed in the Respondent's office and these matters were raised, it seems the
Applicant undertook to remedy the matters but they were not with the effluxion of time - Commission found on evidence that issues
were raised with the Applicant in relation to various matters and was not satisfied that the Respondent had, given the nature of the
probationary employment, acted unfairly - Further, Commission was not persuaded that the Applicant had made out her case and the
Applicant accepted that she had now been paid her accrued annual leave that she initially claimed in these proceedings - Dismissed -
Ms CQ Wan -v- Roxstead Holdings T/A Roxon Enterprises - APPL 385 of 2003 - KENNER C - 25/09/03 - Other Services   ................ 3776

Conference re implementation of redundancies - Applicant argued the Respondent, on announcing plans to effect the redundancies, had
failed to consult with employees affected and their representatives, in order to properly discuss the issues - Respondent argued inter
alia, that it no longer required mechanical tradespersons to remain on shift as its requirements in this area were now more limited and
could be covered by other employees - Further, Respondent argued that it had considered all of the various alternatives advanced by
the Applicant, and pursued some of its own, in order to reduce the number of employees to be made compulsorily redundant and had
invited the Applicant to confer with it in relation to proposed selection criteria to identify employees to be terminated on the grounds of
redundancy - Commission reviewed authorities and found that the Respondent, as a measure to avert the need for compulsory
redundancies, should extend the offer of voluntary redundancy to maintenance tradespersons at Finucane Island, within the appropriate
categories, at Nelson Point and to do so, did not oblige the Respondent to accept any expressions of interest, as there may well be
employees at that operation, within the appropriate skills and competency category, who may wish to take up such an offer, whose
positions could be occupied by suitably qualified tradespersons identified as in excess of requirements at Finucane Island -
Furthermore, Commission directed the parties to confer in relation to the identification of appropriate selection criteria for employees
to be made redundant, whether they be those set out in the Respondent's letter of 6 December 2002 or otherwise - Recommendation
and Direction Issued and Application Discontinued by Leave - AUTO, FOOD, METAL, ENGIN UNION -v- BHP Iron Ore Pty Ltd -
APPLA 1152,1155 of 2002;C 5,56,120,210,225 of 2002;APPL 949 of 2003;C 39,90,191,192 of 2003 - KENNER C - 23/12/02 - -- ...... 3782

2Application for alteration of Union rules, rule 5 - Eligibility - Applicant Union sought to have the existing exclusion removed from the
membership of the Applicant Union of communications officers, trainee communications officers and communications supervisors and
that those officers be eligible for membership - No objections to the alterations filed in the Commission - Full Bench found that
reasonable steps had been taken to adequately inform the members of the intention to apply for the registration of the proposed
alterations to the rules - Further, Full Bench found that both the Organisation's rules and the Industrial Relations Act had been
complied with in its entirety - Granted - United Firefighters Union of Western Australia -v - (Not applicable) - FBM 7 of 2003 - Full
Bench - SHARKEY P/BEECH SC/SCOTT C - 07/10/03 - Unions   ......................................................................................................... 3806

Appeal against Decision of Respondent to terminate Appellant made on 17/06/2003 - Appellant argued that it was unreasonable, unfair and
unlawful to call on the Appellant to retire and also the Appellant argued that the disciplinary process had been flawed by the process
being conducted by the person who made the decision - Further, it was inappropriate of him to have entered into and conducted the
whole process having already made the decision to call on the Appellant to retire - Respondent argued that after a thorough
investigation had been conducted the Respondent was of the view that the Appellant should retire on the grounds of ill health pursuant
to section 39 of the Public Sector Management Act - Further, Respondent argued that the investigation and enquiry process was
conducted properly and fairly and that the process had complied with the PSM Act - Public Service Appeal Board found that the
decision to call on the Appellant to retire in accordance with s.39 of the PSM Act was not unreasonable, unfair or unlawful - Further,
PSAB viewed that it would not be equitable to overturn a fair and lawful decision to call on the Appellant to retire on the account of
flaws in the process of considering the Appellant's clear and unambiguous rejection of and refusal to comply with the call to retire and
therefore dismissed the appeal - Dismissed - Ms ML Pule -v- Director General, Department of Community Development - PSAB 4 of
2003 - Public Service Appeal Board - SCOTT C - 10/10/03 - Government Administration ...................................................................... 3825

Application for extension of time to file application re unfair dismissal - Applicant argued that her application ought be accepted out of time
because she considered that she had been unfairly dealt with by the employer and, moreover, was not aware of the 28 day time limit -
Commission concluded that whilst the conduct of the Applicant was admitted to, there may be some issues as to the manner of her
dismissal but the Commission can take that matter no further - Commission also found that the relevant principles in relation to these
matters are well settled and there is an onus on the Applicant to diligently ascertain whether there are any time limits imposed -
Dismissed for want of jurisdiction - Ms N Hoier -v- Butler Flowers - APPL 1332 of 2003 - KENNER C - 20/10/03 - Basic Material
Wholesaling ............................................................................................................................................................................................... 4091

Complaint made under the Industrial Relations (Industrial Agents) Regulations 1997 – Complainant was challenging the validity of the
registration of an industrial agent – Registrar concluded that the matter was investigated and found that the agent was a fit and proper
person to be registered as an industrial agent and that the registration was properly obtained – Complaint not made out- Ema P. Alvarez
Olivares -v- Bryan Stokes - ADMIN 21 of 2003 – SPURLING REG. - 18/11/03 ..................................................................................... 4131

Complaints made under the Industrial Relations (Industrial Agents) Regulations 1997 – Complainant was challenging the validity of the
registration of an industrial agent and asserting that the agent contravened a requirement of his registration, namely compliance with
part of the Code of Conduct set out as schedule 1 to the Regulations – Further, the Complainant was asserting that a second industrial
agent contravened a requirement of his registration as per the same schedule – Registrar concluded that this matter had previously been
raised by the same Complainant, determined and disposed of by the Industrial Magistrate and so found that there was no substance to
either complaint made against the first and second Agent – Complaint not made out- Jose Rogelio Aguilera Acosta -v- Bryan Stokes
and Gerry Broderick - ADMIN 25 and 26 of 2003 – SPURLING REG. - 18/11/03 .................................................................................. 4133

PUBLIC HOLIDAYS
Complaint re breach of Security Officers (Western Australia) Interim Award 1996 - Claimant argued that Respondent had failed to comply

with the Award by not paying the employee penalty rates for the Foundation Day public holiday and overtime rates for additional
hours worked - Respondent argued that there was an agreement in place that allowed for arrangements outside the Award and in effect
provided for the rostering of security officers to work twelve ordinary hours per day - Industrial Magistrate found that the Agreement
subject to the proceedings was not registered or accepted between the parties, therefore there was no twelve hour shift agreement -
Further, the overtime and public holiday entitlements were payable to Claimant - Proven and Reasons for Decision Issued - Greg
Logan-Scales, Department of Consumer & Employment Protection -v- Olten Pty Ltd (ACN 076 543 130) t/a MSA Security - M
248,249,279 of 2002 - Industrial Magistrate - Tarr IM - 14/08/03 - Business Services............................................................................... 3123

Complaint re breach of Bakers (Metropolitan) Award No. 13 of 1987 - Claimant alleged that Respondent was in breach of the Award by
failing to pay a member of the Claimant and an employee of the Respondent his entitlement in relation to the Australia Day public
holiday which fell on 27 January 2003 - Respondent denied that the employee was entitled to any penalty or compensation for the
Australia Day public holiday and relied on the Buttercup Bakery Malaga (WA) Enterprise Agreement 2001 which was registered
pursuant to section 41 of the Industrial Relations Act on 22 February 2002 - Industrial Magistrate found that Agreement was silent on
the question of public holidays as it made no mention of public holidays and therefore the Award entitlement applied - Industrial
Magistrate found there had been a breach of the Award and the entitlement was to be paid - Reasons for Decision issued - Australian
Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch -v- Quality Bakers Australia Limited - M 131 of
2003 - Industrial Magistrate - Tarr IM - 09/10/03 - Food, Beverage and Tobacco Mfg   ........................................................................... 3673

PUBLIC INTEREST
Application re contractual entitlements - Respondent in receivership - Regrettably, Commission found circumstances were such that by

reason of the official management of the Respondent and in light of the uncontested evidence before it, it was simply not persuaded
that it would be in the public interest for this matter to proceed any further as it had considerable reservations as to the likelihood of
recovery of any sum, even if the Applicant was successful in his action and pursuant to s.27(1)(a) of the I.R. Act dismissed the
application - Dismissed - Mr H Steinberg -v- Houghton Motors Pty Ltd - APPL 1535 of 2001 - KENNER C - 28/05/03 - Motor
Vehicle Rtlg & Services ............................................................................................................................................................................. 1826
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Appeal against decision to suspend an employee without pay - Applicant Union argued the suspension without pay was unduly unfair, harsh
and oppressive as its sole effect was to bring unwarranted financial hardship upon the Applicant and his family by preventing his
access to his accrued sick leave entitlements - Applicant Union sought an order to quash the decision to suspend without pay and
requested that Respondent restore the Applicant's outstanding accrued sick leave entitlements whilst he remained unfit for work -
Respondent strongly opposed the claim and argued that Applicant was suspended without pay because the nature of the allegations
against him, which were not denied as such in his letter of explanation, were sufficiently similar to the misconduct for which he had
been previously disciplined and warned that any repeat misconduct would put his employment in jeopardy - Public Service Appeal
Board found that the Respondent was perfectly entitled to conclude that the allegations made against the Applicant in 2003 were
considered to be of such serious nature that dismissal was a possible outcome - Further, PSAB concluded that it was a valid reason for
invoking the power in s.82 of the Public Sector Management Act, and the balance of the public interest in allowing an employer to
stand an employee down whilst an investigation into an allegation of conduct serious enough to warrant dismissal was undertaken on
this occasion outweighs the personal circumstances of the employee concerned - Dismissed - Mr V Walker -v- Director General,
Department of Justice - PSAB 2 of 2003 - Public Service Appeal Board - BEECH SC - 18/06/03 - Government Administration ............ 1879

Application re unfair dismissal - Applicant argued he named the respondent to his application as the person who wrote to him in a letter of
offer dated 4 October 2002, the letter was signed on behalf of the named respondent and believed he was employed by Robyn McKern
both in her capacity as administrator and as an employee of KPMG - Respondent argued the applicant's claim of unfair dismissal had
named the wrong person as the respondent, the only relevant employer was a company in liquidation, no intention had been shown by
the applicant to seek leave to proceed against that company pursuant to s.471B of the Corporations Act 2001, it would be contrary to
the public interest for the application to be allowed to continue further and the application was without merit - Commission found that
KPMG was not the applicant's employer therefore Robyn McKern was not personally liable in the applicant's claim of unfair dismissal
- Further, Commission found that since the respondent was incorrectly named in the application, by operation of s.471B of the
Corporations Act 2001, the proceedings were not able to continue without the leave of the Federal Court or Supreme Court - Dismissed
- Mr MJ Galloway -v- Robyn B McKern (liquidator) KPMG - APPL 330 of 2003 - BEECH SC - 29/07/03 - Business Services ............. 2833

Conference re interim orders sought for intervention and Joinder of Application 102/2003 - Intervener sought to intervene in his own right
in relation to the matter as he was the subject of the application and also sought to have a joinder of application re proceedings
commenced under s.29(1)(b)(ii) of the Act - Intervener argued he was likely to be affected by the Commission's decision and that there
was sufficient interest to intervene and that he would receive natural justice - Applicant objected to the intervention and joinder and
argued that it was well equipped and committed to advocating the case fully and professionally - Respondent also opposed the
intervention and the joinder of the intervener and argued that the intervention was vexatious - Further, it would have the effect of two
agents prosecuting the same matter and this would complicate matters - Public Service Arbitrator found that it was not desirable or in
the public interest to have two representatives acting on the intervener's behalf which would be unfair to Respondent and therefore
refused to grant the intervention - Further, Public Service Arbitrator found that it would be inappropriate to join the applications as it
would be unfair to the Respondent and not in the public interest and therefore declined the joinder application - Both applications
dismissed - Civil Service Association of Western Australia Incorporated -v- Director General, Department of Justice (Formerly known
as Ministry Of Justice) - PSAC 51 of 2002 - Public Service Arbitrator - HARRISON C - 04/09/03 - Government Administration .......... 3115

Application for a new award - Metal Trades (Labour Hire) Award 2002 - Applicant Union sought to register a new award pursuant to
Section 36A of the Industrial Relations Act 1979 with the intent to regulate the rates of pay and define the conditions of employment of
employees who are on hire to clients and work under the clients direction - Respondents opposed the new award as it would be against
public interest because there were proceedings of a similar matter on foot in the Australian Industrial Relations Commission -
Commission found that no sufficient attempt had been made to discharge the heavy onus that must be discharged when what was
sought to a refusal to exercise jurisdiction on the public interest ground and there was no substance at all in this application - Dismissed
- AUTO, FOOD, METAL, ENGIN UNION -v- Adecco & Others - A 3 of 2003 - GREGOR C - 12/09/03 – Various.............................. 3335

2Appeal against Decision of Commission (83WAIG3426) re terms and conditions of employment and wages owed to Mr Neal - Appellant
argued the Commissioner erred in law on various grounds in making the second order dated 18 September 2003 and sought that the
order be quashed - Full Bench reviewed authorities, Act and found inter alia, that the appeal lacked merit and was not of sufficient
importance in the public interest that the appeal should lie - Dismissed - Burswood Resort (Management) Ltd -v- Australian Liquor,
Hospitality and Miscellaneous Workers Union, Western Australian Branch - FBA 30 of 2003 - Full Bench - SHARKEY P/BEECH
SC/SCOTT C - 06/11/03 - Sport and Recreation   ..................................................................................................................................... 3556

Application re unfair dismissal - Commission found that Applicant was informed on several occasions that she had to file a Declaration of
Service and that if she did not file the Declaration of Service, the application could not proceed and may be listed for her to show cause
why it should not be dismissed - There was no response from the Applicant and she did not appear at the hearing - Commission
concluded that there had been proper service of the Notice of Hearing, the requirement being that the Notice of Hearing be send by
prepaid post which the file indicated was the case in this matter - Commission was satisfied that the Applicant had no intention of
pursuing the application, that it was not in the public interest that the application be allowed to proceed past this date and that any
further proceedings were clearly not desirable in the public interest - Dismissed for want of prosecution - Miss C Baird -v- Westco
Jeans Pty Ltd - APPL 1188 of 2003 - GREGOR C - 24/10/03 - Personal & Household Good Rtlg   ........................................................ 3700

Application re unfair dismissal - No appearance on behalf of the Applicant - Respondent argued that it had been almost 11 months since the
Applicant's employment ceased and the delay in progressing the issue had been prejudicial to the hospital's ability to effectively defend
the application and requested the Commission give consideration to dismissing the application for want of prosecution - Further,
Respondent took the Commission to the powers it had to dismiss a matter before it at any stage of the proceedings if it was satisfied
that further proceedings were not necessary or desirable in the public interest - Commission found inter alia, that the application had
now become trivial in terms of the public interest due to the lack of co-operation on the part of the Applicant and exercised its
discretion to dismiss the application - Dismissed for want of prosecution - Dr N Subramaniam -v- Human Resources (Medical) Sir
Charles Gairdner Hospital - APPL 1965 of 2002 - BEECH SC - 29/10/03 - Health Services .................................................................... 3774

Application re contractual entitlements - Applicant sought payments due to him, being 11 weeks work as the manager of the Respondent's
business for which he was not paid - Respondent argued that the Applicant was not an employee for that period and had been fully paid
all wages due - Respondent also argued that there was no case to answer because there was no evidence before the Commission of any
agreement between the parties - Commission agreed that there was no agreement between the parties and the Applicant's case could
not possible succeed on the basis he claims but that the evidence might possibly show that the Applicant is entitled to the minimum
wage under the Minimum Conditions of Employment Act - Further, the Commission found that it is not in the public interest for public
money to be further expended in hearing a claim which is quite unlikely to succeed - Dismissed for want of prosecution - Mr RE
Impson -v- Mr K Bradley - APPL 1324 of 2002 - BEECH SC - 20/11/03 - Accommodatn, Cafes&Restaurants  ..................................... 4103

Conference referred re dispute following proposed introduction of drug and alcohol testing - Applicant sought three matters under dispute
with the Respondent Union to be dealt with being the company's right to conduct urine testing (as opposed to saliva testing which the
respondent sought), require employees to declare and provide an appropriate doctor's certificate in respect of any medication which
could leave to a positive test and that employees bear the cost of attending a required health assessment if choosing their own doctor -
Applicant argued saliva testing was unreliable and might indicate a positive result when the employee concerned has not taken any
form of drug - Respondent argued members preferred saliva testing, employees should not be required to provide over the counter
medication and that the introduction of the fitness for duty policy was in breach of the "No Extra Claims" clause in each of the
agreements with pioneer - Commission found the proposal to conduct urine testing as part of the fitness for duty policy as reasonable,
however could be revisited in the future and the Applicant pay employees reasonable medical costs of obtaining a certificate from their
own doctor Order issued - Pioneer Construction Materials Pty Ltd -v- Transport Workers' Union of Australia, Industrial Union of
Workers, Western Australian Branch - CR 164 of 2003 - BEECH SC - 17/11/03 - Road Transport   ....................................................... 4169



4274 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 83 W.A.I.G.

CUMULATIVE DIGEST—continued

Page
REDUNDANCY/RETRENCHMENT

Application re contractual entitlements - Applicant sought overtime payments due to her for additional hours worked and argued that she
was made redundant and was advised in writing by the respondent that as soon as the business was sold she would be paid the overtime
entitlements owing to her - Respondent did not appear at the hearing - Commission found the applicant had made out her claim that she
was owed outstanding overtime payments and her entitlement regarding overtime was outlined in her contract of employment -
Granted - Ms DM Hampson -v- Dirich Pty Ltd t/a Travelworld Stirling - APPL 1140 of 2002 - HARRISON C - 31/07/03 - Services to
Transport .................................................................................................................................................................................................... 2839

Application for extension of time to file an application re unfair dismissal - Applicant argued that the delay in lodging her application was
due to stress, depression and preoccupation with her operation and that she did not indicate to the respondent that she was going to
contest her dismissal until she saw her job being re-advertised - Applicant argued that her redundancy was not genuine and that she
believed her termination took effect at the end of January as she had been paid four weeks pay in lieu of notice - Commission found on
evidence that there was an arguable case to be made that applicant should not have been made redundant and that the prejudice to the
respondent was the normal prejudice faced in expending the time and cost involved in defending an application - Commission also
found that the applicant was exhibiting a high degree of stress and depression post her termination, and due to her impending operation
and that it would be unfair not to accept the referral of applicant's application out of time - Granted - Ms TA Holmes -v- Bridging The
Gap Rockingham Kwinana Inc - APPL 163 of 2003 - WOOD C - 04/07/03 - Business Services............................................................... 2840

Application for extension of time to file application re unfair dismissal - Applicant argued she contacted the respondent to clarify whether
she was covered under a federal or state award and the respondent did not respond straight away - Applicant also argued she had
difficulty lodging the application as she commenced employment and worked every day, she was sent to jobs outside of Perth's central
business district, she only had half an hour for lunch and this led to the delay in lodging her application - Respondent argued the
applicant had a reasonable opportunity to comply with the requirements for lodging the application - Commission accepted the
applicant's evidence and found that, in all of the circumstances it would be unfair not to accept the application - Further, that the
respondent was not prejudiced any more than an employer would normally be in a claim for unfair termination given that the
application was lodged only two days outside of the required time frame - Granted - Ms M Mignanelli -v- AGC Technologies Pty Ltd -
APPL 471 of 2003 - HARRISON C - 16/07/03 - Business Services........................................................................................................... 2848

Application re unfair dismissal seeking compensation - Applicant argued he was treated differently from other employees, the timing of the
dismissal was calculated to deprive him of a higher goodwill payment, he was only given two days to provide a formal proposal for the
billing requirement to the respondent, the respondent ignored his business was a significant fee earner and contributed to overall profits
and the manner of his termination was procedurally inadequate and unfair - Respondent argued there was continuing concerns with the
applicant's productivity, this was raised on several occasions and there was no improvement by the applicant - Further, the applicant
did not propose a suitable alternative arrangement, he was made redundant as there was not sufficient work to keep him employed but
if he had been meeting his target there would not have been a reason to make him redundant - Commission found the applicant was not
made redundant, the respondent did not correctly address performance issues with the applicant, he was not afforded a fair go all round
and his dismissal was harsh and unfair and awarded compensation - Claim for notice dismissed - Granted in Part - Mr D Schildkraut -
v- Craig A Vivian, Robert W Parker and Ian K Macpherson Trading as Ord Partners & Others - APPL 1298 of 2002 - WOOD C -
03/07/03 – Finance ..................................................................................................................................................................................... 2867

Conference referred re termination of employment - Applicant Union argued that its member's dismissal was contrary to the provisions of
the Furniture Trades Industry Award No. A6 of 1984 and disputed the bona fides of the Respondent in the termination, claiming some
of the members involved had been promised permanent positions - Respondent argued that sales had tapered off very quickly and the
Respondent had to make a decision to make casual employees redundant - Respondent further argued that there had been fair treatment
with every employees judged by performance and skill requirements, that union member's behaviour and conduct towards not only the
Respondent but some of its employees had been abusive and interfered with them in their private time, and in addition union member
tried to undermine the authority of management with allegations which were not factual - Commission found on evidence that it was
open to conclude that because union member knew that he would not be employed over the Christmas break he had a sufficient
knowledge of the rules and guidelines which had been published to all staff on 24/10/2002 by Respondent - Further, Commission
found that the Respondent was entitled to bring the casual engagement to an end at any time by giving the appropriate notice, that the
processed by which union member was informed about his selection could not be called into question because it was a fair process -
Commission concluded that Respondent had not acted unfairly on the tests set out in Undercliffe Nursing Home v Federated
Miscellaneous Workers Union (1985) 65 WAIG 385 and there was no warrant for the Commission to interfere with the decision -
Dismissed - The Forest Products, Furnishing and Allied Industries Industrial Union of Workers, W.A. Branch -v- Jensen Jarrah Pty Ltd
- CR 47 of 2003 - GREGOR C - 28/07/03.................................................................................................................................................. 2904

1Appeals against Decisions of Full Bench (83WAIG454 & 917) re unfair dismissal and contractual entitlements - Appeal IAC 3 of 2003,
Appellant argued that Full Bench erred in law in interpreting the Industrial Relations Act by holding that failure to pay an adequate
redundancy payment or severance payment had constituted an unfair dismissal and that the failure to pay an adequate redundancy
payment could not be said to be unfair and redundancy did not give rise to the same considerations of unfairness as did a dismissal for
misconduct/poor performance - Appeal IAC 6 of 2003, Appellant contended that it was not lawful for the Full Bench to revisit its order
so as to make an adjustment - Industrial Appeal Court found that the central issue was whether the amount ordered by the Full Bench
to be paid for redundancy could be characterised as compensation for loss within the meaning of the term in s23A(1)(ba) of the I.R.
Act - IAC found that Applicant could only have suffered a loss within the meaning of the I.R. Act if he was deprived of something to
which he was lawfully entitled too - Further, IAC found that Applicant had no entitlement to redundancy and as a consequence, he
suffered no "loss" by reason of the failure by Respondent to pay him a redundancy sum - IAC 3 of 2003 allowed and IAC 6 of 2003
dismissed - ePath WA Pty Ltd -v- Mr I Adriansz - IAC 3 and IAC 6 of 2003 - Industrial Appeal Court - Scott J./Parker J./Merriman J -
08/08/03 - Health Services.......................................................................................................................................................................... 3048

Application re unfair dismissal - Applicant argued she was pushed into accepting another job offer which she refused and eventually she
was made redundant, that her redundancy was unfair because she was promised that after her parental leave, she would return to her
position of underground geotechnician and that during her confinement, no one informed her that the position was going to be
abolished - Further, Applicant argued that the document describing her final pay out was that of the job at Kundana as data base
technician, a job she did not accept and not from her original position of underground geotechnician - Respondent argued that changes
had to be made to its underground operation because the jobs were becoming more complex, it had to move to more predictive geology
rather than re -active geology and the underground geotechnician was not qualified professionally to take part in predictive geology
which was the province of professional geologists - Further, that when Respondent made the changes it was not done with any
conscious attempt to prejudice the Applicant and that Respondent and its supervisors made attempts thereafter to find an appropriate
job for the Applicant when she returned from parental leave - Commission found that the Applicant accepted the position at Kundana
and a contract was formed, that the Applicant later recanted and was advised to put her refusal in writing - Commission further found
inter alia, that the Applicant was offered a job which was of equal status and responsibility which she ultimately refused, that the letter
of 7/11/2002 constituted a resignation, the resignation was not given in any of the circumstances which would give rise to a
constructive dismissal and that the Applicant was not pushed from her position she decided to bring the relationship to an end -
Commission found on the basis of the finding the jurisdiction under s.29(1)(b)(i) of the Act was not enlivened and therefore the
Applicant had no status to bring the application and the matter should be dismissed - Dismissed - Ms I Bilos -v- Aurion Gold Menzies
Highway, Kalgoorlie - APPL 1991 of 2002 - GREGOR C - 14/08/03 - Metal Ore Mining ........................................................................ 3126

Application re unfair dismissal seeking compensation - Applicant argued that he was dismissed due to a dispute he had with one owner in
the complex, that prior to receiving his letter of termination, he had no information that the business was restructuring and that s.41 of
the Minimum Conditions of Employment Act 1993 was not complied with - Respondent argued that the finances were in difficulties,
the committee could no longer afford to pay for all the services provided, therefore the job had to be abolished and the Applicant was
paid his correct entitlement to notice - Commission reviewed authorities, MCE Act and found that the dismissal was, on balance, unfair
and gave reasons there from - Further, Commission found there was no evidence to support a finding of injury, there was no loss
attributable to the Applicant and the Applicant could not be awarded any remedy pursuant to s.23A of the Act - Dismissed - Mr BJ
Hooker -v- The Owners of Strata Plan 5679 Kashmir - APPL 1809 of 2002 - WOOD C - 21/08/03 - Business Services .......................... 3161
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Application re unfair dismissal - Applicant argued the Respondent failed to pay him notice in accordance with the requirements of s.170CM
of the Workplace Relations Act 1996 and he also said the unfairness was constituted by a failure to comply with the requirements of
s.41 of the Minimum Conditions of Employment Act 1993 in that the significant effect of his termination on him was not discussed -
Respondent argued that they did get advice in regard to terminating the applicant, the employee was informed as soon as reasonably
practicable that a decision had been made to make his position redundant, they discussed the likely effects of the Applicant's
redundancy with him - Respondent also argued that they had not acted in bad faith and conceded the advice it had received was
incorrect - Commission found there had been an unfairness in that at the time of termination the Respondent failed to pay the Applicant
the notice that was due to him and in that regard it was found that there had been an unfair dismissal and the applicant had suffered a
loss of a notice period - Upheld - Mr J Martelletti -v- West Australian Networks - APPL 464 of 2003 - SCOTT C - 20/08/03 ................ 3166

Application re unfair dismissal and contractual benefits - Applicant argued that she was unfairly dismissed and sought compensation and
denied contractual benefits that arose from the agreed terms of her employment - Respondent argued that there was no merit in any of
the Applicant’s claim due to the clear tension between the parties in the business including the Applicant, it was always contemplated
that the sale of the interest in the business would also terminate her employment as general manager - Further, there was never any
agreement other than to describe Applicant's termination as a redundancy - Commission was not persuaded that there was a dismissal
to attract the jurisdiction of the Commission and that the circumstances were not harsh oppressive or unfair as no dismissal was at the
initiative of the employer and application dismissed - Dismissed - Ms V Vickerstaff -v- Goldtop Nominees Pty Ltd ACN 080213421 &
Others - APPL 613 of 2002 - KENNER C - 04/09/03 – Agriculture.......................................................................................................... 3188

Conference re dispute regarding transfers - Applicant Union applied for interim orders preventing the respondent from closing the Bunbury
office and that the transfers of the applicants be stayed pending the finalisation of the matter - Respondent opposed the application and
argued the Arbitrator did not have jurisdiction to deal with the matter - Respondent also argued there was no possibility of employment
within the Department in Bunbury as the office had closed and the obligation on the employing authority was to deal with its
employees appropriately and the respondent had work for the employees elsewhere so they were not surplus to the requirements of
their department - Commission found matters referred to as being alleged breaches of s.94 of the PSM Act and of s.96D of the IR Act
were matters within the Arbitrator’s jurisdiction - Reasons for Decision and Interim Order Issued - Civil Service Association of
Western Australia Incorporated -v- Director General, Department of Indigenous Affairs - PSAC 34 of 2003 - Public Service Arbitrator
- SCOTT C - 17/09/03 - Government Administration................................................................................................................................ 3371

Application for extension of time to file an application re unfair dismissal - Applicant argued he depended upon his union, left the matter of
his application in their hands and upon discovery he needed to lodge an application in the Commission, obtained the paperwork and
did so - Commission found the application was 114 days out of time, it was the Applicant's responsibility to make sure the application
was properly made out, when the Applicant received the paperwork he then took considerable time to file the application and it would
not be unfair not to accept the referral of this application out of time - Dismissed - Mr AJ Moore -v- NDC - APPL 1087 of 2003 -
WOOD C - 05/09/03 - Other Services ....................................................................................................................................................... 3401

Application re unfair dismissal - Applicant argued his dismissal was not due to redundancy, his contract was breached as there was no
discussion as to the effects of the redundancy and no compliance with the Minimum Conditions of Employment Act 1993 - Further, if
his dismissal was a redundancy he should not have been chosen as other staff commenced with the Respondent after he did, they had
less experience, they were less successful in selling the Respondent's product, and at no time was the Applicant advised that his
performance was deficient or was he given a warning about his performance or advice that he might lose his job - Respondent argued
the company had suffered a decline in market share and needed to urgently review the overheads and level of sales, one sales person in
WA was to be made redundant, the Applicant was advised the redundancy was not due to his performance and the decision regarding
the redundancy was based on what was best for the future of the company - Commission found the Respondent had discharged its onus
to prove the dismissal was in fact a redundancy and in relation to the process there was no breach of s.41 of the MCE Act 1993,
whereas the Applicant did not discharge his onus to prove the dismissal was unfair and that another employee should have been chosen
instead of him - Dismissed - Mr PF Wilson -v- Roger Smith Independent Distillers - APPL 866 of 2003 - WOOD C - 19/09/03 - Food,
Beverage and Tobacco Mfg ....................................................................................................................................................................... 3405

Complaint re breach of Commercial Travellers and Sales Representatives' Award 1978 No. R43 of 1978 - Claimant argued that she was
entitled to a redundancy payment pursuant to the award - Claimant argued that she had worked continuously with the business after it
was purchased by the Respondent and should be considered as an employee with continuous service of the total period of five years -
Respondent argued that it was a condition of the contract sale of the business that all staff would be terminated and paid out their
accrued entitlements and that the Respondent was responsible for the Claimant's redundancy for the period of employment with the
Respondent only - Industrial Magistrate found that it was the intention of the award to protect the rights of employees who are
employed in a business which has a change of ownership, where one of those rights was severance pay and therefore the Respondent
was liable to pay her the entitlements of severance pay - Reasons for Decision Issued - Ms MJ Murphy -v- John Barnett, Managing
Director c/o Celeste Corporation - M 107 of 2003 - Industrial Magistrate - Tarr IM - 06/11/03 - Food, Beverage and Tobacco Mfg   ..... 3682

Conference re implementation of redundancies - Applicant argued the Respondent, on announcing plans to effect the redundancies, had
failed to consult with employees affected and their representatives, in order to properly discuss the issues - Respondent argued inter
alia, that it no longer required mechanical tradespersons to remain on shift as its requirements in this area were now more limited and
could be covered by other employees - Further, Respondent argued that it had considered all of the various alternatives advanced by
the Applicant, and pursued some of its own, in order to reduce the number of employees to be made compulsorily redundant and had
invited the Applicant to confer with it in relation to proposed selection criteria to identify employees to be terminated on the grounds of
redundancy - Commission reviewed authorities and found that the Respondent, as a measure to avert the need for compulsory
redundancies, should extend the offer of voluntary redundancy to maintenance tradespersons at Finucane Island, within the appropriate
categories, at Nelson Point and to do so, did not oblige the Respondent to accept any expressions of interest, as there may well be
employees at that operation, within the appropriate skills and competency category, who may wish to take up such an offer, whose
positions could be occupied by suitably qualified tradespersons identified as in excess of requirements at Finucane Island -
Furthermore, Commission directed the parties to confer in relation to the identification of appropriate selection criteria for employees
to be made redundant, whether they be those set out in the Respondent's letter of 6 December 2002 or otherwise - Recommendation
and Direction Issued and Application Discontinued by Leave - AUTO, FOOD, METAL, ENGIN UNION -v- BHP Iron Ore Pty Ltd -
APPLA 1152,1155 of 2002;C 5,56,120,210,225 of 2002;APPL 949 of 2003;C 39,90,191,192 of 2003 - KENNER C - 23/12/02 - -- ...... 3782

Conference referred re contractual benefits - Respondent submitted that the Commission did not have the jurisdiction to deal with this
application for a number of reasons - Respondent argued that the effect of any order which this Commission issued would impair, alter,
destroy, detract or vary the provisions of the Argyle Catering Australian Workers' Union/Spotless Services Australia limited Award
2002, the Federal award - Further, Respondent argued that the Commission did not have the power to vary or set aside an award of the
AIRC as the only power to vary a Federal award was vested in the AIRC and if an order issued in the terms sought would effectively
vary the Federal award and that the Commission had no jurisdiction to settle disputes in relation to the employees as all disputes and
grievances must be dealt with by the AIRC as required - Applicant Union maintained that the Commission had jurisdiction to deal with
this issue and argued that the matter in the AIRC (C2002/176) was no longer before the AIRC as it was no longer being pursued -
Further, Applicant Union argued that this application sought the enforcement of contractual benefits relating to a number of the
Applicant's members, that the benefits sought were not entitlements due under the Federal Award and that there was no impediment to
deal with this matter under s.44 of the IR Act - Commission found that the AIRC did not have the power to deal with the enforcement
of an employee's entitlement then the field was not and could not be covered by the dispute settlement procedures detailed in the
Federal Award - Commission found that it had jurisdiction to deal with the application and the Respondent had not demonstrated that
the Commission did not have jurisdiction to deal with the application - Application to dismiss application for want of jurisdiction
dismissed jurisdiction dismissed - The Australian Workers' Union, West Australian Branch, Industrial Union of Workers -v- Spotless
Services Australia Limited - CR 242 of 2002 - HARRISON C - 14/10/03 - Services to Mining   ............................................................. 3788
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Conference referred re unfair dismissal seeking compensation - Applicant Union argued that the employees named in the memorandum
were summarily terminated as they were given no formal notice by the Respondent that they were to be terminated, that the memo put
up on the staff noticeboard on or about mid June 2002 did not constitute a written notice of termination and as the requirements of the
MCE Act 1993 in relation to redundancy were not met, the Respondent's employees were treated in a procedurally unfair manner -
Respondent denied that it harshly, oppressively and unfairly dismissed the employees and relied on the contents of Exhibits A1 and
R1, and discussions undertaken with employees prior to 30 June 2002 as a confirmation that the employees were notified that their
contracts of employment were to be terminated - Further, Respondent argued that as the employees did not suffer any loss of pay
between being terminated by the Respondent and taking on a new position with the Quirks then no compensation was due to each
employee, there was no legal requirement on the employer to come to an arrangement with the new employer about sick leave and long
service leave entitlement and on this basis, it was fair in all of the circumstances to terminate the employees in the manner which it did
- Commission reviewed principles, MCE Act and formed the view that when the Respondent's employees were terminated on 30 June
2002 as a result of the Respondent's loss of the Centre contract this was not a termination due to the ordinary and customary turnover
of labour, that the employees were made redundant - Commission found that the requirements of the MCE Act was not complied with
and the evidence was clear that discussions about the effect of the redundancy on each employee did not take place and alternatives to
termination were not canvassed with the employees once the decision was made to make them redundant - Further, Commission found
in all of the circumstances that each employee was terminated unfairly and directed the parties to confer and within seven days of the
date of the Decision to lodge a schedule of amounts owing to each employee in light of its Reasons for Decision - Compensation
awarded - Upheld and Order Issued - Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch -v-
Arrix Integrated - APPL 1468 of 2002;CR 129 of 2002 - HARRISON C - 10/10/03 - Other Business Services ........................................ 3801

2Appeal against Decision of Commission (83WAIG3161) re unfair dismissal seeking compensation - Appellant argued that the learned
Commissioner erred in law when he failed to properly consider the Respondent's breach of Section 41 of the Minimum Conditions of
Employment Act and erred in his finding that the Appellant, had he been offered the continuing work by the Respondent would have
refused to take the work - Respondent opposed the appeal - Full Bench found that there was an unfair dismissal and that there was no
reinstatement and that the Commissioner made no error in finding that there was no evidence to support a finding of injury and there
was no loss attributable and the Appellant could not be awarded any remedy pursuant to s.23A - Appeal dismissed - Mr BJ Hooker -v-
The Owners of Strata Plan 5679 Kashmir - FBA 28 of 2003 - Full Bench - SHARKEY P/COLEMAN CC/GREGOR C - 25/11/03 -
Business Services   .................................................................................................................................................................................... 3948

Application re unfair dismissal - Applicant argued that she was unfairly dismissed without notice and made redundant - Further, the
Applicant was not seeking reinstatement but compensation for the period of time she was unemployed - Respondent argued that the
Applicant was terminated due to a genuine redundancy situation - Commission reviewed the authorities and concluded that the
Respondent did not discuss the Applicant's termination with her or of the necessity to terminate her due to a redundancy as per the
procedures and processes under the Minimum Conditions of Employment Act 1993 - Further, the Commission found on evidence that
the sudden dismissal of the Applicant without notice was unfair and awarded compensation - Granted - Ms S Oliver -v- Roxstead
Holdings T/A Roxon Enterprises - APPL 229 of 2003 - HARRISON C - 18/11/03 - Other Business Services ......................................... 4111

Application re unfair dismissal and contractual entitlements - Applicant argued that he was unfairly dismissed and denied certain
contractual benefits by the Respondent - Applicant also argued that he was unfairly selected for redundancy as there were a number of
people performing broadly similar jobs and he was the longest serving - Further, the Applicant argued that the redundancy was not
discussed with him prior to its implementation, nor was the redundancy decision based on any reasonable or objective criteria -
Respondent denied the claim and argued that the Applicant was not unfairly dismissed and said the reasons for the redundancy and the
conditions to apply were discussed with him prior to the redundancy taking effect and confirmed in writing - Commission having
considered the evidence concluded that whilst the Respondent in making the Applicant redundant in the manner in which it was
effected set out to treat the Applicant fairly but approached the matter with the wrong frame of reference - Commission also concluded
that the overall effect of the Respondent's approach was to ultimately deprive the Applicant of an opportunity of retaining his
employment, had there been a proper evaluation of skills, experience and attributes of all of the sales team members - Further, the
Commission concluded that the Respondent did not comply with its obligations pursuant to s41 of the Minimum Conditions of
Employment Act and on all of the evidence found that the Applicant was unfairly dismissed and awarded compensation - Granted - Mr
G Webb -v- TL Engineering (Aust) Pty Ltd - APPL 929,1302 of 2003 - KENNER C - 03/12/03 - Motor Vehicle Rtlg & Services  ........ 4125

Application for extension of time to file application re unfair dismissal - Applicant argued that he was unfairly dismissed without notice and
made redundant, he also asserted that he was denied certain contractual benefits - Further, the Applicant argued his application was
filed out of time because he had not worked in Australia and was not aware of his rights as an employee, he also had concerns
regarding his future employment prospects - Commission reviewed the authorities and concluded that the Applicant has an arguable
case in terms of the Minimum Conditions of Employment Act 1993 (WA), and having regard to the explanation for the delay the
Commission exercised its discretion in the circumstances to extend time to accept the application out of time - Granted - Mr DR White
-v- Chris Pyrc & Linda Pyrc of Netplay, Perth Webpages, Pyrc Consulting - APPL 930 of 2003 - KENNER C - 29/07/03 -
Communication Services   ......................................................................................................................................................................... 4130

Conference referred re unfair dismissal - Applicant Union argued that its member was initially terminated due to a lack of work but after
enquiries regarding the redundancy it became apparent that the Applicant was summarily dismissed because of misconduct - Further,
the Applicant Union argued that the dismissal was unfair and seeks compensation for 13 weeks pay - Respondent argued that the
Applicant had stolen from the Respondent company for his own use at home - Further, the Respondent argued that there were concerns
raised as to the volume of goods purchased against the amount of work going through the workshop - Commission reviewed the
authorities and found on evidence that the Respondent wrongly exercised its powers to summarily dismiss, the dismissal was unfair
and awarded compensation - Order issued - AUTO, FOOD, METAL, ENGIN UNION -v- Nix Sheet Metal Engineering - CR 253 of
2002 - COLEMAN CC - 03/10/03 - Metal Product Manufacturing ........................................................................................................... 4143

Conference referred re unfair dismissal seeking compensation - Applicant Union argued inter alia, that the four employees named in the
schedule were unlawfully and thus unfairly treated because they were not paid redundancy entitlements at termination and that each
employee were made redundant and not terminated due to the ordinary and customary turnover of business - Respondent argued that
all employees were offered suitable alternative employment and all employees the subject of this application except one, chose not to
take up these offers of their own volition - Commission reviewed authorities, award and found that the Respondent did not comply
with the requirements of clause 46 of the award, that in all circumstances, the employees were terminated unfairly and were not
afforded a fair go all round and awarded compensation - Upheld in Part and Order Issued - Australian Liquor, Hospitality and
Miscellaneous Workers Union, Western Australian Branch -v- Eurest Catering - CR 248 of 2002 - HARRISON C - 10/11/03 - Other
Services   ................................................................................................................................................................................................... 4157

REINSTATEMENT
Application re unfair dismissal seeking reinstatement - Applicant argued his summary dismissal was harsh, oppressive or unfair and he did

not make dishonest and deceptive arrangements to purchase goods at a very low price and for his own benefit - Respondent argued the
Applicant was dishonest, distorted the truth and tried to deflect responsibility to others - Respondent also submitted the Applicant
flouted strict company policy and he purchased goods at very low prices to advantage himself on several occasions - Commission
found the Applicant breached the Respondent's policy on pricing, put his own interest ahead of that of his employer, used his position
and the system to advantage himself and adopted procedures that were consistent with him taking advantage of situations for his own
benefit - Commission also found the Respondent discharged the evidentiary onus upon it to show the misconduct occurred upon which
it relied in dismissing the Applicant - Dismissed - Mr K Rodrigues -v- Bunnings Building Supplies Pty Ltd - APPL 2051 of 2002 -
BEECH SC - 03/07/03 - Basic Material Wholesaling................................................................................................................................. 1820
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Conference referred re unfair dismissal - Applicant Union accepted that Applicant committed significant breaches of the railroad rules,
regulations and procedures, however, they submitted that the dismissal was harsh, oppressive and unfair because of inconsistent
treatment by the Respondent, compared to penalties imposed upon the train controller who the Applicant said condoned his conduct
and other drivers had done the same in similar circumstances and had not been dismissed or had been dismissed and offered short term
employment with the Respondent - Respondent argued that Applicant knowingly committed a serious breach of railroad rules and
regulations, putting in jeopardy potentially, human life and the Respondent's property - Further, during the course of the investigations
into the incident, Applicant demonstrated a lack of candour, a factor also upon which it relied in making its decision to terminate his
employment - Commission found the Applicant was a senior and experienced locomotive driver and a safety representative who had an
obligation in regard to safety matters in the workplace, that he was aware of the relevant safety requirements imposed upon train
drivers as prescribed by the Rule Book and the General Appendix and Applicant was primarily responsible for the safe conduct of his
train on the railroad in accordance with established practices and procedures - Further, Commission concluded that the primary
responsibility for decision making in terms of the actual physical management of the train must reside with the driver and there was no
direct and probative evidence that practices other than those in the Rule Book and the General Appendix were brought to the attention
of and condoned by the Respondent's railroad senior management - Dismissed - The Construction, Forestry, Mining and Energy Union
of Workers -v- BHP Billiton Iron Ore - CR 195 of 2002 - KENNER C - 17/06/03 - Rail Transport.......................................................... 1845

Application re harsh, oppressive and unfair dismissal seeking reinstatement - Respondent argued that the contract of employment was
frustrated by the actions of a third party by the imprisonment of the Applicant - Commission reviewed authorities and found on
evidence that the Applicant's employment came to an end by frustration, not by dismissal and because there was no dismissal, there
was no jurisdiction and accordingly the Commission had no power to deal with the application - Dismissed - Mr MS Wood -v- Brumar
Services Pty Ltd - APPL 222 of 2003 - SCOTT C - 05/08/03 - Other Services.......................................................................................... 2891

1Appeal against Decision of Full Bench (83WAIG919) re unfair dismissal and contractual entitlements - Industrial Appeal Court found that
the single question of law which determined the outcome of this appeal was decided against Appellant by the Commissioner at first
instance and that decision was upheld on appeal to the Full Bench - That question was whether the termination of Appellant's
employment by the effluxion of the time fixed for the duration of that employment constituted a dismissal by the employer, if not, then
no question of relief for alleged harsh, oppressive or unfair dismissal could arise under ss23A or 29(1)(b) of the Industrial Relations
Act - Industrial Appeal Court found that there was no dismissal and that the decisions of the Commissioner and Full Bench were
correct and the appeal should be dismissed - Dismissed - Mr R Gallotti -v- Argyle Diamond Mines Pty Ltd - IAC 7 of 2003 - Industrial
Appeal Court - Anderson J./Scott J./Parker J. - 15/07/03 - Other Mining................................................................................................... 3053

Application re unfair dismissal and contractual entitlements seeking compensation - Applicant argued he was being held responsible for
relationship problems with his supervisor when the fault laid in the way the supervisor was teaching him and that the Respondent did
not address his concerns even though he had attempted, through management, to fix the problems he was experiencing - Respondent
argued that it believed the report about the Applicant alleging serious misconduct was correct, the Applicant was at fault and the
situation between the supervisor of the store and the Applicant was untenable and the Respondent could not allow it to continue,
therefore the termination of the Applicant was justified - Commission found the decision by the Respondent was fundamentally flawed
because it did not discharge the evidentiary onus of the establishment of the facts relating to the Applicant's dismissal, the Respondent
failed to address the issues raised by the Applicant and the Applicant was denied natural justice in that he was not given an opportunity
to put his side of the story to the Respondent - Further, Commission found that the dismissal was unfair and ordered that the Applicant
be reinstated to his former position - Application for contractual entitlements dismissed - Ordered Accordingly - Mr SJ Cahill -v-
Agnew Gold Mining Company Pty Limited - APPL 2073 of 2002 - GREGOR C - 29/08/03 - Metal Ore Mining .................................... 3144

Conference referred re unfair dismissal - Applicant Union argued that its member was unfairly dismissed by Respondent and sought a
declaration that the dismissal was harsh, unfair or oppressive within the meaning of the Industrial Relations Act and sought orders that
the Respondent continue to pay the employee's wages and reinstate the employee to her former position - Respondent opposed the
claim and orders sought - Commission found that it was unfair and harsh to dismiss the employee for refusing to agree to change her
contract of employment and work the one in three on-call roster and issued a declaration to that effect - Further, Commission found
that the employment relationship still existed and as she was still employed past the date upon which her dismissal was to take place
there was no dismissal - Declaration and order issued - Australian Liquor, Hospitality and Miscellaneous Workers Union, Western
Australian Branch -v- Christian Funeral Company - CR 188 of 2003 - WOOD C - 29/08/03 - Personal and Other Services .................... 3208

Application re unfair dismissal seeking reinstatement or in the alternative compensation - Applicant argued that he was never counselled
about the standard of his work, the Respondent was aware that he did not have much computer experience at the commencement of his
employment and he was advised that he would be given ample time and training to learn and he got very limited training - Respondent
argued the Applicant was not performing the job he was employed for, he did not comply with requirements of the job even after
numerous requests, he wanted to do things his own way and he was both advised individually and at meetings that his job was in
jeopardy - Commission reviewed authorities and found on evidence that the Applicant did not perform his duties properly, did not
follow instructions and was thus not suited to the job and that in all the circumstances, the Applicant was afforded a fair go all round -
Dismissed - Mr HT Machielse -v- Nu West Developments Pty Ltd - APPL 1728 of 2002 - WOOD C - 10/10/03 - Property Services .... 3741

SAFETY
Conference referred re unfair dismissal - Applicant Union accepted that Applicant committed significant breaches of the railroad rules,

regulations and procedures, however, they submitted that the dismissal was harsh, oppressive and unfair because of inconsistent
treatment by the Respondent, compared to penalties imposed upon the train controller who the Applicant said condoned his conduct
and other drivers had done the same in similar circumstances and had not been dismissed or had been dismissed and offered short term
employment with the Respondent - Respondent argued that Applicant knowingly committed a serious breach of railroad rules and
regulations, putting in jeopardy potentially, human life and the Respondent's property - Further, during the course of the investigations
into the incident, Applicant demonstrated a lack of candour, a factor also upon which it relied in making its decision to terminate his
employment - Commission found the Applicant was a senior and experienced locomotive driver and a safety representative who had an
obligation in regard to safety matters in the workplace, that he was aware of the relevant safety requirements imposed upon train
drivers as prescribed by the Rule Book and the General Appendix and Applicant was primarily responsible for the safe conduct of his
train on the railroad in accordance with established practices and procedures - Further, Commission concluded that the primary
responsibility for decision making in terms of the actual physical management of the train must reside with the driver and there was no
direct and probative evidence that practices other than those in the Rule Book and the General Appendix were brought to the attention
of and condoned by the Respondent's railroad senior management - Dismissed - The Construction, Forestry, Mining and Energy Union
of Workers -v- BHP Billiton Iron Ore - CR 195 of 2002 - KENNER C - 17/06/03 - Rail Transport.......................................................... 1845

Application re unfair dismissal - Applicant argued he was unfairly dismissed from his job when he refused to perform duties directed by the
respondent while he was under workers' compensation, it was not reasonable for the respondent to direct him to perform duties at the
gatehouse, he had invoked the disputes settlement procedure in his contract of employment over the issue and the wrong approach to
resolving the issue was adopted by the respondent - Respondent argued the issue of the applicant's injury was discussed with him, he
was advised due to the injury he would be placed on an interim basis as a gate attendant, the dispute settlement procedure was not
relevant as the respondent was dealing with a workers' compensation matter and the employers' duty of care - Respondent also argued
the applicant was warned on several occasions if he did not attend duties at the gatehouse that his employment could be in jeopardy
and the applicant was dismissed for failing to follow a lawful instruction - Commission found the respondent's instruction to the
applicant to attend at the gatehouse was both reasonable and lawful, the process was procedurally fair, the mere fact the applicant may
not have liked the duties of the interim position was not the determining factor, the respondent made it clear to him that if he did not
comply he risked losing his employment and the task of saving the applicant's employment was clearly in his hands - Dismissed - Mr
A Poropat -v- City of Stirling - APPL 1571 of 2002 - WOOD C - 30/07/03 - Government Administration .............................................. 2862
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Conference referred re dispute following proposed introduction of drug and alcohol testing - Applicant sought three matters under dispute
with the Respondent Union to be dealt with being the company's right to conduct urine testing (as opposed to saliva testing which the
respondent sought), require employees to declare and provide an appropriate doctor's certificate in respect of any medication which
could leave to a positive test and that employees bear the cost of attending a required health assessment if choosing their own doctor -
Applicant argued saliva testing was unreliable and might indicate a positive result when the employee concerned has not taken any
form of drug - Respondent argued members preferred saliva testing, employees should not be required to provide over the counter
medication and that the introduction of the fitness for duty policy was in breach of the "No Extra Claims" clause in each of the
agreements with pioneer - Commission found the proposal to conduct urine testing as part of the fitness for duty policy as reasonable,
however could be revisited in the future and the Applicant pay employees reasonable medical costs of obtaining a certificate from their
own doctor Order issued - Pioneer Construction Materials Pty Ltd -v- Transport Workers' Union of Australia, Industrial Union of
Workers, Western Australian Branch - CR 164 of 2003 - BEECH SC - 17/11/03 - Road Transport   ........................................................ 4169

SICK LEAVE
Application re unfair dismissal - Commission heard evidence from both parties and found inter alia, that every effort was made by the

Respondent to preserve the relationship with the Applicant, it was clear that this was an abandonment of contract, not by resignation
and that Commission was without jurisdiction to entertain the matter - Commission concluded that the weight of the evidence was so
strongly against unfairness that it was unlikely that even if the Commission had jurisdiction it would find the Applicant had discharged
the onus of proof necessary to establish there was unfairness - Dismissed for want of jurisdiction - Mr MJ Ammoscato -v- McInerney
Sales Pty Ltd T/A McInerney Ford ACN 008 792 863 - APPL 2038 of 2002 - GREGOR C - 02/07/03 - Motor Vehicle Rtlg & Services 1790

Application re unfair dismissal seeking compensation - Applicant argued he was diligent and hard working and apart from minimal sick
leave he took for a condition he suffers he attended work regularly and performed his work well and his illness did not impact upon the
Respondent's productivity and ability to meet their obligations under their contracts - Respondent argued the intention was not to
dismiss the Applicant, but to suspend him to enable him to deal with ongoing illness which the Respondents said was affecting the
Applicant's overall health and his ability to perform his job - Commission found the Applicant was reasonably entitled to assume that
he had been dismissed, the dismissal was unfair, the Applicant was not given any counselling or warning that his illness was causing
difficulties for the Respondent or for his work colleagues and the Respondent's decision was premature and unfair and compensation
was awarded - Granted - Mr CM Kosovich -v- Neil Patrick Dunne & Debbie Anne Dunne Trading As D & M Waste Services - APPL
80 of 2003 - SCOTT C - 03/06/03 - Community Services .......................................................................................................................... 1809

Appeal against decision to suspend an employee without pay - Applicant Union argued the suspension without pay was unduly unfair, harsh
and oppressive as its sole effect was to bring unwarranted financial hardship upon the Applicant and his family by preventing his
access to his accrued sick leave entitlements - Applicant Union sought an order to quash the decision to suspend without pay and
requested that Respondent restore the Applicant's outstanding accrued sick leave entitlements whilst he remained unfit for work -
Respondent strongly opposed the claim and argued that Applicant was suspended without pay because the nature of the allegations
against him, which were not denied as such in his letter of explanation, were sufficiently similar to the misconduct for which he had
been previously disciplined and warned that any repeat misconduct would put his employment in jeopardy - Public Service Appeal
Board found that the Respondent was perfectly entitled to conclude that the allegations made against the Applicant in 2003 were
considered to be of such serious nature that dismissal was a possible outcome - Further, PSAB concluded that it was a valid reason for
invoking the power in s.82 of the Public Sector Management Act, and the balance of the public interest in allowing an employer to
stand an employee down whilst an investigation into an allegation of conduct serious enough to warrant dismissal was undertaken on
this occasion outweighs the personal circumstances of the employee concerned - Dismissed - Mr V Walker -v- Director General,
Department of Justice - PSAB 2 of 2003 - Public Service Appeal Board - BEECH SC - 18/06/03 - Government Administration ............. 1879

Conference referred re return to work and sick leave entitlements - Applicant Union argued that the Respondent had treated its member
unfairly by bringing the contract of employment to an end, whether by refusing to employ him, by claiming its frustration or by
dismissing him - Applicant Union sought orders and declaration that the Respondent had refused to employ Applicant, that the fixed
term contract of employment for 1/3/03 to 31/5/03 had not been frustrated, the Applicant repay the annual leave entitlement paid and
the Respondent reinstate the annual leave entitlement and the Respondent pay the Applicant for the hours each day which his medical
practitioner certified as being fit for light duties - Respondent rejected the Applicant's claims, denied that Applicant was entitled to the
relief claimed or to any relief at all and argued that its actions were not unfair due to contractual situation - Commission declared that
the Respondent had unfairly treated Applicant by bringing the contract between them to an end and directed that the parties confer with
a view to identifying, whether the obligation to pay the Applicant for the hours for which he was fit for light duties but was awaiting a
medical clearance fall to workers' compensation or to the Respondent and should the obligation not fall within workers' compensation,
then the parties are to confer as to the hours each day for which the Applicant's medical practitioner had certified him as being fit for
light duties but for which he had not been paid and report back to the Commission within 14 days - Granted in Part - Civil Service
Association of Western Australia Incorporated -v- Director General, Department of Culture and the Arts - PSACR 20 of 2003 -
SCOTT C - 21/07/03 - Libraries Museums and the Arts............................................................................................................................. 2796

Application re contractual entitlements - Applicant argued that under his contract of employment, he had a right to a payment of sick leave
for an indefinite period if he suffered an illness or an accident and provided medical evidence - Applicant argued that in interpreting
the clause the meaning was clear and there was no ambiguity which would require the Commission to use any extrinsic aid in
determining the true meaning - Respondent argued that the proper interpretation of the contract could not lead to such a conclusion,
that the plain and ordinary meaning of the clause was that it did not contain any words which suggest paid sick leave was unlimited -
Commission reviewed authorities, applied the rules of interpretation and found that pursuant to Clause 6.2 sick leave of the General
Conditions of Employment, the Applicant was not entitled to the paid sick leave for an indefinite period of time - Dismissed - Mr RC
Green -v- Millenium Inorganic Chemicals - APPL 976 of 2003 - GREGOR C - 05/08/03 - Electricity and Gas Supply............................ 2836

Application re unfair dismissal - Applicant argued that he was unfairly terminated both substantively and procedurally, that no warnings
were given, apart from concerns raised in the letter dated 7/7/2002, at or before the meeting held on 7/8/2002 that his contract of
employment was to be terminated on that date - Further, Applicant argued as no notice was given as to his impending termination, he
was denied the opportunity to utilise the Respondent's fair treatment policy and at the time of dismissal, he was unwell and the issue of
his illness had not been resolved - Respondent argued that the Applicant's contract of employment was ended by agreement between
the Applicant and the Respondent, the Applicant was not unfairly terminated, there was no alternative position available at the time
and every effort was made by the Respondent to canvass suitable employment within its operations - Further, Respondent argued that
at no stage did it guarantee that alternative employment would be found for the Applicant and the Applicant and his wife misconstrued
its efforts in seeking out alternative employment for the Applicant - Commission found that the Applicant's cessation of employment
was at the Respondent's instigation and was not a termination by agreement, that he was not given any option at the meeting apart from
ceasing work and that prior to the termination, the Respondent did not properly investigate the possibility of alternative employment
and rehabilitation options - Further, the Applicant was not afforded procedural fairness, he was not given any notice that his contract of
employment was to be terminated or that his employment was in jeopardy and he was given no warnings that his sick leave was being
reviewed in such a way that could lead to his contract of employment being terminated - Commission found that the Applicant was not
given any opportunity to canvass alternatives to termination and he was terminated in an oppressive manner, with no notice at a time
when he was experiencing severe illness, which the evidence demonstrated was work related and awarded compensation - Upheld and
Order Issued - Mr DC Trimble -v- Millennium Chemicals - APPL 1460 of 2002 - HARRISON C - 28/07/03 - Metal Product
Manufacturing ............................................................................................................................................................................................ 2883
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Appeal against Decision of Respondent to terminate Appellant made on 17/06/2003 - Appellant argued that it was unreasonable, unfair and
unlawful to call on the Appellant to retire and also the Appellant argued that the disciplinary process had been flawed by the process
being conducted by the person who made the decision - Further, it was inappropriate of him to have entered into and conducted the
whole process having already made the decision to call on the Appellant to retire - Respondent argued that after a thorough
investigation had been conducted the Respondent was of the view that the Appellant should retire on the grounds of ill health pursuant
to section 39 of the Public Sector Management Act - Further, Respondent argued that the investigation and enquiry process was
conducted properly and fairly and that the process had complied with the PSM Act - Public Service Appeal Board found that the
decision to call on the Appellant to retire in accordance with s.39 of the PSM Act was not unreasonable, unfair or unlawful - Further,
PSAB viewed that it would not be equitable to overturn a fair and lawful decision to call on the Appellant to retire on the account of
flaws in the process of considering the Appellant's clear and unambiguous rejection of and refusal to comply with the call to retire and
therefore dismissed the appeal - Dismissed - Ms ML Pule -v- Director General, Department of Community Development - PSAB 4 of
2003 - Public Service Appeal Board - SCOTT C - 10/10/03 - Government Administration ..................................................................... 3825

STANDDOWN
Conference referred re suspension of a union member for allegedly leaving his workplace without authorisation - Applicant Union sought

an order that a penalty imposed upon its member be quashed - Applicant Union argued the employee had permission from the
respondent to attend a meeting and in accordance with the terms of the now cancelled Industrial Relations Agreement (1997) the
employee was entitled to attend the meeting and no penalty should have been imposed - Applicant Union also argued that if it was held
that the employee did not obtain permission to attend the meeting, in accordance with Cl 5(3) of the Agreement, the only detriment the
employee should have suffered was loss of pay for the period of the meeting - Respondent opposed the applicant's claim and argued
that the employee did not seek permission to attend the meeting, that Cl 5(3) of the agreement, on its proper construction, did not limit
the penalty to only loss of pay and the penalty was justifiable in the circumstances and should stand - Commission found on all the
evidence that the employee did leave his workplace without permission, that the Agreement obliged the respondent to grant "work
release" where the requirement was in accordance with the agreement, as was the case in this issue and that a penalty of a three day
suspension was not appropriate and was harsh and should not stand - Upheld in Part - AUTO, FOOD, METAL, ENGIN UNION -v-
BHP Billiton Iron Ore Pty Ltd - CR 62 of 2002 - KENNER C - 09/12/02 - Metal Ore Mining ................................................................. 1841

Conference referred re unfair dismissal - Applicant Union argued the respondent had not made out its case for summarily terminating the
applicant, the respondent failed to discharge the onus upon it to demonstrate the applicant's conduct amounted to gross repudiation of
his contract of employment justifying summary termination and the respondent's conduct in attempting to entrap the applicant and then
summarily dismiss him without valid reason was grossly harsh, oppressive and unfair - Respondent argued the applicant was not
treated unfairly as some months after the applicant's employment was terminated the respondent paid the applicant annual leave
entitlements and wages for the period he was stood down - Further, the applicant breached the trust and confidence the respondent had
in him, there was sufficient evidence confirming misconduct by the applicant and the respondent should not be held accountable for the
applicant's ill health - Commission found it was not made clear to the applicant that the meeting held on 19/2/2002 would be
disciplinary in nature and that his contract of employment could be terminated - Commission further found the respondent had failed to
discharge the onus on it to demonstrate the applicant repudiated his contract of employment, that reinstatement was impracticable and
awarded compensation - Upheld and Order Issued - Australian Liquor, Hospitality and Miscellaneous Workers Union, Western
Australian Branch -v- Cockburn Bowling and Recreational Club (Inc.) - CR 55 of 2002 - HARRISON C - 05/08/03 - Sport and
Recreation.................................................................................................................................................................................................. 2913

STAY OF PROCEEDINGS
4Applicaton for Stay of Operation in Matter No. C101 of 2003 pending an appeal to Full Bench - Applicant sought to stay the operation of

Decision as a notice of appeal had been filed against the Decision of the Commission - Respondent had raised the issue about the
jurisdiction for the President to hear and determine this matter - President found that an appeal cannot lie against a finding until a
proper opinion under s.49(2a) had been reached by the Full Bench and in this case no opinion had been reached and therefore no
appeal had been laid or had been validly instituted within the meaning of the section of the Act - Further, President had found that a
stay order could not be validly made as there was no jurisdiction within the Commission - Dismissed - Burswood Resort
(Management) Ltd -v- Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch - PRES 11 of
2003 - President - SHARKEY P - 15/08/03 – Hospitality.......................................................................................................................... 3079

4Application for stay of operation of part of Commission's Decision in Matter No. 1460 of 2002 pending appeal to Full Bench - Applicant
submitted that there was a serious issue to be tried relating to the merits of the Respondent's claim and the question of compensation
because in ordering the payment for compensation the Commissioner at first instance erred in its decision - President applied principles
for the stay and found that there was no serious issue to be tried regarding compensation for injury and the finding of unfair dismissal
and the merits of that finding, however, there was a serious issue to be tried, in relation to the question of compensation, which had not
been seriously contradicted in the written submission of counsel for the Respondent - Further, President found the equity, good
conscience and substantial merits of the case had been established, by the Applicant, to lay with the Applicant and the Applicant had
established within the meaning of s.26(1)(c) of the Act that its interest should be served by granting the application in preference to the
interest of the Respondent - President issued an order that the decision at first instance, constituted by the order appealed against, be
and was hereby stayed in its operation, in relation to paragraph 2 only, until the hearing and determination of the appeal or further
order - Order Issued - Millennium Inorganic Chemicals Ltd -v- Mr DC Trimble - PRES 12 of 2003 - President - SHARKEY P -
28/08/03 - Metal Product Manufacturing ................................................................................................................................................... 3082

4Application for Stay of Operation in Matter No. 2073 of 2002 pending the hearing and determination of appeal No FBA 27 of 2003 -
Applicant argued that Commissioner erred in fact and in law in holding that the Appellant failed to discharge its evidentiary onus when
the Commission made its findings - Further, Applicant argued that there was a serious issue to be tried because the findings were
contrary to, unsupported by or inconsistent with other incontrovertible evidence and/or misconceived the role of the Commission in
determining the matter before it and that the balance of convenience favours the granting of the Stay - Respondent opposed the Stay of
Operation application - President found that Respondent had been deprived of employment and an income from the fruits of the
judgement in that he had been reinstated and it was now more than nine months since the termination and more than seven months
since the matter was heard and determined - Finally, President found on the balance of probabilities that the interests of the Respondent
outweighed those of the Applicant's and that the Applicant had not established that the equity, good conscience and substantial merits
of the case lie with it and the Respondent should enjoy the fruits of his judgement - Dismissed - Agnew Gold Mining Company Pty
Limited -v- Mr SJ Cahill - PRES 13 of 2003 - President - SHARKEY P - 30/09/03 - Metal Ore Mining.................................................. 3325

4Application for Stay of Operation in Matter No. 606 of 2003 pending an appeal to Full Bench - Applicant sought to stay the operation of
the whole order No. 606 of 2003 on the grounds that there was no jurisdiction or power to make the enterprise order because the
enterprise order was not made within 21 days after the making of the declaration under s.42H(1) of the Act and the Commissioner at
first instance misconstrued s42I(1) and failed to exercise its discretion - Further, the CFMEU had failed to discharge the burden of
establishing that on the substantial merits of the case an order should be made and that the terms of the order were fair and reasonable -
Respondent opposed the application - President found that there were a number of serious issues to be tried including the question of
whether the Commissioner was deprived of jurisdiction or power or whether the fact that the matter was heard and determined more
than 21 days after the s.42H application was made could be remedied under the Act - Further, there was a serious issue to be tried on
whether s.26(3) of the Act was not complied with or whether as a matter of common law, procedural fairness was not afforded to the
Applicant by that failure - Finally, President found that the interests of the Applicant should be served before those of the Respondent
and its members - Order for a stay granted - Hannsen Pty Ltd Project Management -v- The Construction, Forestry, Mining and Energy
Union of Workers - PRES 14 of 2003 - President - SHARKEY P - 02/10/03 - Construction Trade Services ............................................ 3329
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4Application for Stay of Operation in matter No. 1656/2002 pending the hearing and determination of Appeal No. FBA 34/2003 - Applicant
argued that the appeal raised serious questions of law and fact namely whether it was open for the Commission to make a finding of
constructive dismissal in the circumstances of the Respondent remaining in the employment of the Applicant for two months - Further,
Applicant argued that the balance of convenience favours the granting of the stay as there was no order for reinstatement the stay
would not cause the Respondent any detriment and that the amount was not insignificant and would impact the short term financial
activities of the Respondent - Further, the Applicant was unemployed and his ability to repay the amount of the order should the appeal
be successful was unclear - Respondent opposed the Application - President found that the equity, good conscience and substantial
merits of the case had not been established to lie with the Applicant and no exceptional circumstances had been established to exist to
warrant the making of an order to stay the operation of the order of the Commissioner at first instance - Dismissed - Ace Removalists
Pty. Ltd. -v- Mr K McRobert - PRES 15 of 2003 - President - SHARKEY P - 20/10/03 - Services to Transport ...................................... 3571

4Application for Stay of Operation in Matter No. 1266 of 2002 pending the hearing and determination of Appeal No. FBA 32 of 2003 -
Applicant argued that the Commissioner erred in fact in finding that Respondent had protested a reduction in his base salary when the
evidence being that he had remained silent on the issue and that the Commissioner had erred in law - Further there was a serious issue
to be determined and that the balance of convenience favoured the Applicant as there was a risk if the monies ordered were paid and
the appeal was successful - Respondent opposed the Stay of proceedings - President found that there was no evidence of any inability
or unwillingness on the part of the Respondent to repay the monies paid to him in the event that the appeal was successful - Further,
President found that the Respondent should not be deprived of the fruits of the order - Dismissed - Bell Potter Securities Limited (ACN
006 390 772) -v- Mr RG Catena - PRES 16 of 2003 - President - SHARKEY P - 22/10/03 - Business Services ...................................... 3575

4Application for Stay of Operation in Matter No. 580 of 2003 pending an appeal to Full Bench - Applicant sought to stay the operation of
the order because the Commissioner erred on numerous grounds during the hearing and that the decision was wrong - Further,
Applicant argued that should the stay not be granted and the Full Bench subsequently reduced or overturned the amount of
compensation due, it would result in an unnecessary amount of inconvenience to the parties and it would not serve the interests of
either party - No appearance from Respondent - President found that the Applicant had established that his interests should be served
by granting the application in preference to the interests of the Respondent and ordered that the order be stayed until the hearing and
determination of the appeal - Granted - Mr S May - Little Muppets Child Care Centre 4645805792 -v- Mrs CS Hedley - PRES 18 of
2003 - President - SHARKEY P - 11/11/03 - Community Services............................................................................................................ 3579

SUPERANNUATION
Application re unfair dismissal and contractual entitlements - Leave was granted to amend the Respondent's name and leave to amend the

Applicant's claim was refused, except in relation to the matter of superannuation entitlements for the Applicant's notice period -
Applicant argued that he was constructively dismissed, that the Respondent repudiated its contract of employment with him by
refusing to pay the bonus due to him under his contract of employment and the non payment of the bonus was used unfairly in order to
put pressure on him to resign - Respondent argued that there was no conduct which amounted to the Respondent repudiating its
contractual arrangement with the Applicant, the reason for the meeting was the Applicant's deteriorating attitude to his work, there was
no dismissal and the Applicant resigned on his own volition - Commission applied various test cases and found that the Applicant was
not constructively dismissed and there was no action by the employer which constituted conduct calculated or likely to seriously
damage the relationship of confidence and trust between the parties - Further, Commission found inter alia, that the Applicant had not
made out his claim that the Respondent repudiated its contract of employment, there were no actions by the Respondent which gave
the Applicant no option but to resign and the Applicant was not constructively dismissed, therefore there was no jurisdiction for the
Commission to deal with the claim - Commission found that as the Applicant resigned on his own volition, he was not due any
payment for notice nor for additional superannuation payments and that he had not made out his claim that he was due benefits under
his contract of employment for reimbursement of curtain costs - Dismissed - Mr PD McGrath -v- Messrs Quentin and Gary Davies -
APPL 362 of 2002 - HARRISON C - 25/08/03 - Agriculture..................................................................................................................... 3168

TALLIES
Application to vary the Meat Industry (State) Award, 1980 - Following a comprehensive review of the Award and by consent, the parties

sought to remove the Tally system and incorporate the minimum rates adjustments prescribed in previous State Wage Cases - Further,
Commission was informed that the award had not been amended for some significant time due to the efforts made to secure enterprise
agreements with most of the employers in the industry and although the changes to be made are significant, the parties had not
intended that the area and scope of the award be changed - Commission was satisfied that the removal from the scope clause of those
listed awards which are no longer in existence appeared consistent with the requirements in s.40B of the Act so that the award did not
contain provisions that are obsolete - Further, the amendments would operate from a prospective date of operation in order in order to
allow the Respondents to have an opportunity to consider the amendments - Commission was also satisfied that the amendments
agreed to by the parties would facilitate a more efficient organisation and the performance of work according to the needs of the
industry and the enterprises within it - Granted - AUST MEAT INDUSTRY EMPL UNION -v- Action Food Barns - APPL 282 of
1994 - BEECH SC - 31/10/03 - Food, Beverage and Tobacco Mfg  .......................................................................................................... 3981

TERMINATION
2Appeal against Decision of Commission (82WAIG873) re unfair dismissal - Appellant argued that the matter was not going to proceed and

would have been discontinued - No argument from Respondent - Full Bench found that Appellant had failed to prosecute the matter in
a discretionary manner and that Appellant had defaulted in an intentional and continuous manner in delaying to discontinue the
proceedings and dismissed the matter - Dismissed for want of prosecution - The Construction, Forestry, Mining and Energy Union of
Workers -v- Fieldway Enterprises Pty Ltd - FBA 25 of 2002 - Full Bench - SHARKEY P/COLEMAN CC/WOOD C - 19/06/03 -
General Construction.................................................................................................................................................................................. 1662

Application re unfair dismissal - Commission heard evidence from both parties and found inter alia, that every effort was made by the
Respondent to preserve the relationship with the Applicant, it was clear that this was an abandonment of contract, not by resignation
and that Commission was without jurisdiction to entertain the matter - Commission concluded that the weight of the evidence was so
strongly against unfairness that it was unlikely that even if the Commission had jurisdiction it would find the Applicant had discharged
the onus of proof necessary to establish there was unfairness - Dismissed for want of jurisdiction - Mr MJ Ammoscato -v- McInerney
Sales Pty Ltd T/A McInerney Ford ACN 008 792 863 - APPL 2038 of 2002 - GREGOR C - 02/07/03 - Motor Vehicle Rtlg & Services 1790

Application for extension of time to file application re unfair dismissal - Commission called proceedings of its own motion as the
application was filed out of time - Applicant failed to appear - Respondent by notice of answer and counter-proposal contested the
Applicant's claim and opposed the extension of time - Commission was satisfied that the Applicant was notified duly by notice of
hearing and by failing to appear, Applicant has patently failed to discharge his obligations to conduct this proceeding diligently and
properly, and for those reasons the application was dismissed - Dismissed for want of prosecution - Mr PW Cousens -v- All Bent
Engineering - APPL 305 of 2003 - KENNER C - 16/05/03 - Construction Trade Services ........................................................................ 1792

Application re unfair dismissal - Applicant argued he was unfairly dismissed because the Respondent was in a bad mood over damage to
some equipment and when confronted over comments made about his son being responsible for the damage, both him and his son was
sacked by Respondent and he was not paid any notice or accrued leave - Respondent argued the Applicant was a subcontractor and not
an employee, there were issues with his work performance, that work had slackened off and he had operated without a grader driver for
the last four to five months and his actions were fair and he was justified in summarily dismissing the Applicant - Commission found
on evidence that Applicant was dismissed summarily without any good reason and the dismissal was harsh and unfair and awarded
compensation - Commission concluded that the issue of the Applicant's performance was raised during the course of the hearing as a
secondary issue to justify dismissal - Granted - Mr DW Evans -v- Jim Catchpole Civil Infrastructure - APPL 1763 of 2002 - WOOD C
- 10/06/03 - General Construction .............................................................................................................................................................. 1793
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Application re unfair dismissal and contractual entitlements - Applicant argued her dismissal was harsh, oppressive or unfair because she
had received no indication of concerns from the employer, that her rate of pay for the overnight component of her weekend work was
changed and she never consented to the change - Applicant also argued that she had been denied certain contractual benefits which
ultimately were particularised in the sum of $1,400.00 - Respondent argued there were a number of difficulties experienced with the
Applicant in regard to her work performance over the three month probationary period and these issues were raised with her, that she
was critical of the Respondent's programs and the Respondent considered there was a conflict of interest between Applicant's duties as
an employee when she became an advocate for the family she was caring for - Commission found the Applicant's primary obligation as
an employee was to the Respondent, the Respondent did raise issues with the Applicant throughout the three month probationary
period, that Applicant's behaviour amounted to insubordination possibly warranting summary dismissal for misconduct at common law
and that Applicant acting as an advocate for the family involved a conflict of interest between her duties as an employee to the
Respondent, and her duty to the family - Commission concluded that on all the evidence before it, it was not persuaded that any such
dismissal was harsh, oppressive or unfair, that Applicant had not established her claim in this regard and the Applicant had suffered no
financial detriment - Dismissed - Mrs AE Frank -v- Options For Peoples Accommadation and Lifestyles Inc. - APPL 1528 of 2002 -
KENNER C - 12/06/03 – Community Services ......................................................................................................................................... 1796

Application re unfair dismissal - Applicant argued she was left with no choice other than to resign her position with the Respondent after he
had searched her handbag causing her to feel humiliated - Commission found the Applicant resigned her employment, she was a casual
employee and either party could terminate the employment on an hour's notice and she was not constructively dismissed - Dismissed
for want of jurisdiction - Ms SJ George -v- Stirling Arms Hotel - APPL 138 of 2003 - WOOD C - 13/06/03 - Accommodatn,
Cafes&Restaurants..................................................................................................................................................................................... 1798

Application re unfair dismissal - Applicant argued she was constructively dismissed, the Respondent forced her to resign because the
School neglected its duty and obligations toward her and the Respondent breached its contract by removing her from her position and
offering her a position as a classroom teacher - Respondent argued the Applicant was not dismissed, thus there was no jurisdiction for
the Commission to entertain the claim, and Respondent maintained that the Applicant resigned on her own volition, and there was no
conduct by the School which was the principal factor contributing to the Applicant's resignation - Commission found inter alia, that in
all of the circumstances the Applicant had not made out a case demonstrating that the actions of the Respondent were such that she had
no alternative but to resign - Further, Commission found that the Applicant resigned of her own volition, thus there was no constructive
dismissal, therefore there was no jurisdiction for the Commission to deal with the claim - Dismissed for want of jurisdiction - Mrs K
Grosvenor -v- John Septimus Roe Anglican Community School (Anglican School's Com.) - APPL 638 of 2002 - HARRISON C -
30/06/03 – Education ................................................................................................................................................................................. 1799

Application for extension of time to file application re unfair dismissal - Applicant argued his application was filed out of time because of
his state in being accused of theft and his complete ignorance of any remedy that he may be able to take against the Respondent in
relation to his complaint for unfair dismissal - Commission concluded that the Applicant had an arguable case, and having regard to the
explanation for the delay, albeit the delay was substantial exercised its discretion in the circumstances to extend time to accept the
application out of time - Commission also found that there would be no prejudice to the Respondent in granting the application other
than the usual prejudice of having to defend the matter - Granted - Mr RW Harnett -v- Economic Commercial Clean RWH - APPL 249
of 2003 - KENNER C - 17/04/03 - Property and Business Services .......................................................................................................... 1808

Application re unfair dismissal seeking compensation - Applicant argued he was diligent and hard working and apart from minimal sick
leave he took for a condition he suffers he attended work regularly and performed his work well and his illness did not impact upon the
Respondent's productivity and ability to meet their obligations under their contracts - Respondent argued the intention was not to
dismiss the Applicant, but to suspend him to enable him to deal with ongoing illness which the Respondents said was affecting the
Applicant's overall health and his ability to perform his job - Commission found the Applicant was reasonably entitled to assume that
he had been dismissed, the dismissal was unfair, the Applicant was not given any counselling or warning that his illness was causing
difficulties for the Respondent or for his work colleagues and the Respondent's decision was premature and unfair and compensation
was awarded - Granted - Mr CM Kosovich -v- Neil Patrick Dunne & Debbie Anne Dunne Trading As D & M Waste Services - APPL
80 of 2003 - SCOTT C - 03/06/03 - Community Services ......................................................................................................................... 1809

Application re unfair dismissal - Applicant denied he stole or otherwise unlawfully or improperly removed food from the Respondent's
premises contrary to its various policies and that he was harshly, oppressively and unfairly dismissed from his employment after being
spoken to about removing food from the respondent's premises without paying - Respondent denied that it dismissed the Applicant in
any event to attract the Commission's jurisdiction and argued the Applicant, in effect, terminated his employment with the Respondent
stating that he did not want to return to work - Commission found the Applicant was not accused of theft or removal of food from the
Respondent's premises, the Respondent was conducting initial investigations and the Respondent was obliged to raise the allegations
with the Applicant and give him an opportunity of commenting and responding to the allegations - Further, Commission found the
Applicant being upset, indicated to the Respondent that he did not want to return to the Respondent's employment in light of what had
occurred and that there was no dismissal as a matter of fact and law, to found the jurisdiction of the Commission - Dismissed for want
of jurisdiction - Mr JL Li -v- Haydar Family Restaurants T/A McDonalds - APPL 1473 of 2002 - KENNER C - 17/04/03 - Food
Retailing .................................................................................................................................................................................................... 1813

Application for extension of time to file application for unfair dismissal - Applicant submitted she did not originally intend to take any
action in regard to her dismissal and that the fee to file the application was an issue for her - Commission found that although the
Applicant may have objected to the dismissal she did not intend to take the matter any further until it was suggested to her by others,
there was conflict within the workforce, the Applicant's work was not up to standard and the Applicant was on probation and that
either party could terminate the employment within the probationary period - Further, Commission found the Respondent was not
aware prior to the expiry of the 28 day period that Applicant intended to challenge the dismissal and it would be unfair to accept the
claim - Dismissed - Ms TA Miles -v- G K Trimmers - APPL 611 of 2003 - BEECH SC - 24/06/03 - Other Services............................... 1816

Application for extension of time to file application re unfair dismissal - Applicant argued he did not consider lodging an application for
unfair dismissal until one month after the dismissal took place, he visited the Respondent, saw that it had employed another worker and
this caused him distress and upset - Commission found the delay in lodging the application for unfair dismissal was unreasonable and
the Applicant had centred his application upon what amounts to punishment of the employer and if that was the sole reasons for the
application then the application must fail on that basis - Dismissed - Mr A Pelzka -v- BE & WJ Gangell - APPL 437 of 2003 -
GREGOR C - 18/06/03 - Services to Agric/Huntg/Trappg ........................................................................................................................ 1817

Application for extension of time to file application re unfair dismissal and contractual entitlements - Applicant argued he was not aware he
could contest his termination and as English was not his first language he was unaware of his rights relating to lodging a claim -
Further, although he was unhappy about his termination he was unaware that he could do anything about it and on that basis he argued
it would be unfair not to accept his claim even though the claim was lodged 40 days after the due date for lodgement - Respondent
argued the delay of approximately two months in lodging this application was unacceptable and it was clear no steps were taken by the
Applicant to inform the Respondent he was unhappy with his termination until the application was lodged - Commission was not
convinced the Applicant had a strong case on the evidence currently before it and it did not accept it was appropriate for the Applicant
to rely on lack of awareness about remedies available to him to contest a claim of this nature - Commission found the Applicant did not
take appropriate steps to notify the Respondent prior to lodging the claim that he was unhappy with the termination or to seek options
to contest his termination and considered that it would be unfair in all the circumstances if the application was accepted - Further,
Commission found that even though there may be some substance to the Applicant's claim this was outweighed by the excessive delay
in the lodgement of the application, prejudice to the Respondent and the lack of notice to the Respondent that the Applicant was
unhappy with his termination - Dismissed - Mr M Radisic -v- Austal Ships Pty Ltd - APPL 495 of 2003 - HARRISON C - 07/07/03 -
Construction Trade Services ...................................................................................................................................................................... 1818
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Application re unfair dismissal seeking reinstatement - Applicant argued his summary dismissal was harsh, oppressive or unfair and he did
not make dishonest and deceptive arrangements to purchase goods at a very low price and for his own benefit - Respondent argued the
Applicant was dishonest, distorted the truth and tried to deflect responsibility to others - Respondent also submitted the Applicant
flouted strict company policy and he purchased goods at very low prices to advantage himself on several occasions - Commission
found the Applicant breached the Respondent's policy on pricing, put his own interest ahead of that of his employer, used his position
and the system to advantage himself and adopted procedures that were consistent with him taking advantage of situations for his own
benefit - Commission also found the Respondent discharged the evidentiary onus upon it to show the misconduct occurred upon which
it relied in dismissing the Applicant - Dismissed - Mr K Rodrigues -v- Bunnings Building Supplies Pty Ltd - APPL 2051 of 2002 -
BEECH SC - 03/07/03 - Basic Material Wholesaling................................................................................................................................. 1820

Application re contractual entitlements - Respondent in receivership - Regrettably, Commission found circumstances were such that by
reason of the official management of the Respondent and in light of the uncontested evidence before it, it was simply not persuaded
that it would be in the public interest for this matter to proceed any further as it had considerable reservations as to the likelihood of
recovery of any sum, even if the Applicant was successful in his action and pursuant to s.27(1)(a) of the I.R. Act dismissed the
application - Dismissed - Mr H Steinberg -v- Houghton Motors Pty Ltd - APPL 1535 of 2001 - KENNER C - 28/05/03 - Motor
Vehicle Rtlg & Services ............................................................................................................................................................................. 1826

Application for extension of time to file application re unfair dismissal - Applicant argued that he was on sick leave at the time of his
dismissal as a result of a car accident, that he notified the Respondent that he was not happy with the situation and that he would take
the matter further, however, he was not aware of the 28 day time limit until he spoke to a representative of WageLine and obtained
some advice - Respondent opposed the extension of time and argued that after some suggestion in the telephone discussion, it was of
the view that Applicant was aware of his rights and there was no good reason why the application should not have been brought within
time - Commission applied principles and accepted inter alia, prima facie the Applicant was not aware of time limits until he spoke to
Wage Line and obtained some advice and thereafter acted promptly, that Respondent was made aware of the Applicant's decision to
take the matter further and there was no particular prejudice identified by the Respondent put to the Commission - Granted - Mr DL
Newton -v- Exuma P/L T/A Ian Diffen World of Tyres - APPL 1597 of 2002 - KENNER C - 24/10/03 - Personal & Household Good
Rtlg............................................................................................................................................................................................................. 1827

Application re unfair dismissal - Commission called proceedings on its own motion as the application was filed outside of the 28 day time
limit - Commission found on evidence that Applicant's employment was casual in character, she was not dismissed and her
employment came to an end by effluxion of time - Dismissed for want of jurisdiction - Mrs LC Southee -v- Kevin Davey Country
Regional Manager of PathCentre - APPL 1786 of 2002 - KENNER C - 06/12/02 - Health Services ......................................................... 1829

Application re unfair dismissal and contractual entitlements - Applicant argued that he raised an issue with the Respondent in regard to
inequality of income and at that meeting he was asked to resign from the Respondent's employment - Applicant also submitted he had
kept the Respondent informed of events in regard to the Land Valuer's Licensing Board, he had no reason to believe that his job was in
jeopardy, he did not agree to resign from his position when he met with the directors of the Respondent, he has been totally deceived
and tricked by his fellow directors and employer and had been sacked in humiliating circumstances - Respondent argued there were
valid grounds for termination of employment based upon gross negligence and/or inappropriate and unprofessional behaviour by the
Applicant destroying the relationship of good faith and confidence between the Applicant and the Respondent - Commission found the
Respondent had discharged its evidentiary onus of proving the misconduct of the Applicant to warrant summary dismissal and did not
agree with the submission that the dismissal was unfair due to lack of justification or forewarning - Dismissed - Mr BR Worthington -
v- Falkirk Nominees Pty Ltd T/A Ross Hughes and Company and Australian Property Consultants - APPL 1577 of 2001 - BEECH SC
- 02/07/03 - Property Services .................................................................................................................................................................... 1830

Conference referred re unfair dismissal - Applicant Union accepted that Applicant committed significant breaches of the railroad rules,
regulations and procedures, however, they submitted that the dismissal was harsh, oppressive and unfair because of inconsistent
treatment by the Respondent, compared to penalties imposed upon the train controller who the Applicant said condoned his conduct
and other drivers had done the same in similar circumstances and had not been dismissed or had been dismissed and offered short term
employment with the Respondent - Respondent argued that Applicant knowingly committed a serious breach of railroad rules and
regulations, putting in jeopardy potentially, human life and the Respondent's property - Further, during the course of the investigations
into the incident, Applicant demonstrated a lack of candour, a factor also upon which it relied in making its decision to terminate his
employment - Commission found the Applicant was a senior and experienced locomotive driver and a safety representative who had an
obligation in regard to safety matters in the workplace, that he was aware of the relevant safety requirements imposed upon train
drivers as prescribed by the Rule Book and the General Appendix and Applicant was primarily responsible for the safe conduct of his
train on the railroad in accordance with established practices and procedures - Further, Commission concluded that the primary
responsibility for decision making in terms of the actual physical management of the train must reside with the driver and there was no
direct and probative evidence that practices other than those in the Rule Book and the General Appendix were brought to the attention
of and condoned by the Respondent's railroad senior management - Dismissed - The Construction, Forestry, Mining and Energy Union
of Workers -v- BHP Billiton Iron Ore - CR 195 of 2002 - KENNER C - 17/06/03 - Rail Transport .......................................................... 1845

1Appeal against Decision of Full Bench (83WAIG940) re unfair dismissal and contractual entitlements - Appellant had been granted leave
to discontinue the appeal - Respondents applied for an order for costs and expenses against the Appellant, pursuant to s.86(2) of the
I.R. Act, 1979 - IAC reviewed authorities, I.R. Act and found that for a costs order to be awarded, proceedings would have to have
been "frivolously or vexatiously" instituted where it could be said that the matter was "so obviously untenable that it cannot possibly
succeed" - IAC found that Appellant's appeal was not frivolous or vexatious and that the Appellant's contention that the Full Bench
erred was not untenable - IAC exercised its discretion not to award expenses and dismiss the application for costs - Appeal
discontinued and application for costs dismissed - Mr AG Matthews -v- Cool or Cosy Pty. Ltd; Ceil Comfort Home Insulation Pty.
Limited; Citigroup Pty. Ltd. (In L - IAC 5 of 2003 - Industrial Appeal Court - Scott J./Parker J./Merriman J - 23/06/03 - Construction
Trade Services ............................................................................................................................................................................................ 2749

2Appeal against Decision of Commission (83WAIG2880) re extension of time and application to extend time in which to file appeal -
Appellant argued that the Commissioner erred in law on the grounds that the application was lodged three days out of time and
accepted the application, the Commissioner applied the discretion to extend time retrospectively to a termination occurring before the
date of enactment of the I.R. Act and thus the decision was ultra vires the Act - Full Bench found that the delay of nearly two months
before the notice of the appeal was filed, was to great a delay without satisfactory explanation for it in relation to an appeal against a
finding - Full Bench reviewed authorities, I.R. Act and found that the Act, was able to operate to enable the referral of the claim to be
validly accepted out of time as it was by the Commission and that acceptance of course, operated as an effective extension of time - Fu
Bench further found that the order made was entirely within power and that the appeal should fail in any event and that the application
for leave to extend time within which to appeal should be dismissed - Dismissed - Carnarvon Medical Service Aboriginal Corporation
-v- Mr NJ Stiles - FBA 11 of 2003 - Full Bench - SHARKEY P/BEECH SC/KENNER C - 14/07/03 - Community Services .................. 2751

Conference referred re return to work and sick leave entitlements - Applicant Union argued that the Respondent had treated its member
unfairly by bringing the contract of employment to an end, whether by refusing to employ him, by claiming its frustration or by
dismissing him - Applicant Union sought orders and declaration that the Respondent had refused to employ Applicant, that the fixed
term contract of employment for 1/3/03 to 31/5/03 had not been frustrated, the Applicant repay the annual leave entitlement paid and
the Respondent reinstate the annual leave entitlement and the Respondent pay the Applicant for the hours each day which his medical
practitioner certified as being fit for light duties - Respondent rejected the Applicant's claims, denied that Applicant was entitled to the
relief claimed or to any relief at all and argued that its actions were not unfair due to contractual situation - Commission declared that
the Respondent had unfairly treated Applicant by bringing the contract between them to an end and directed that the parties confer with
a view to identifying, whether the obligation to pay the Applicant for the hours for which he was fit for light duties but was awaiting a
medical clearance fall to workers' compensation or to the Respondent and should the obligation not fall within workers' compensation,
then the parties are to confer as to the hours each day for which the Applicant's medical practitioner had certified him as being fit for
light duties but for which he had not been paid and report back to the Commission within 14 days - Granted in Part - Civil Service
Association of Western Australia Incorporated -v- Director General, Department of Culture and the Arts - PSACR 20 of 2003 -
SCOTT C - 21/07/03 - Libraries Museums and the Arts............................................................................................................................. 2796
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Application re unfair dismissal and contractual entitlements - Applicant argued he had no other choice but to leave the respondent's
employment as he felt threatened because of verbal abuse, the respondent did not follow up with him to address the incident, the
respondent refused to pay his wages and if the company had called within twenty four hours of him departing he would have returned
to sort the problem out - Respondent argued they contacted the applicant the day after he left the premises and encouraged him to
return to work, the applicant was urged to follow the grievance procedure in relation to the incident and he was advised when he
returned to work the respondent would extend the probationary period for the time he had been absent from work - Commission found
it was the applicant's choice to resign his position with the respondent, his decision to do so brought the contract of employment to an
end, the applicant's resignation did not constitute a dismissal for the purposes of the I.R. Act, therefore his claim should be dismissed
for want of jurisdiction - Commission further found it was a term of the contract of employment that one week's notice be given by
either party and the applicant did not give notice when he terminated his employment, therefore his claim for contractual entitlements
should also be dismissed - Dismissed and Order issued re amendment to respondent's name - Mr G Berney -v- K.D.B. Engineering Pty
Ltd - APPL 327 of 2003 - BEECH SC - 23/07/03 - Machinery & Equipment Mfg.................................................................................... 2810

Applications re harsh, oppressive and unfair dismissal - Respondent argued that at the time of dismissal, the Applicants were in business for
themselves and not employees of the Respondent for the purpose of the I.R. Act - Further, Respondent argued that there was no
dismissal, that the Applicants left their employment on their own behalves and had virtually said they were not going to shear the wet
sheep and they were "out of there" - Commission reviewed authorities and found on evidence that at all material times the Applicants
were employees of the Respondents, that the Respondent dismissed the Applicants, that their dismissals were unfair and gave reasons
thereof - Further, Commission directed the parties to confer in an endeavour to agree upon the figures for compensation resulting from
its decision and report back within two weeks from the date of the Commission's decision - Further Reasons for Decision and
Supplementary Reasons for Decision issued regarding the payment for compensation, the costs of fuel and the distances travelled, the
Respondent's submissions regarding payment by instalments and the Commission's reasoning in the Further Reasons for Decision
regarding the conclusions about the costs of fuel and the distances travelled - Granted - SP Clarke -v- K Steele - APPL 1391,1392 of
2002 - BEECH SC - 01/07/03 - Services to Agric/Huntg/Trappg .............................................................................................................. 2813

Application re unfair dismissal seeking compensation - Applicant argued that his dismissal was unfair because it was without notice, that
the respondent was advised that he needed to attend to a family emergency, and denied that his work ethic had declined - Respondent
argued the applicant refused to do overtime which was an agreed feature of his contract, that on several occasions prior to his
termination he had spoken to him about his attitude to work and wanted him to improve but this had not happened - Commission found
on evidence that the sudden dismissal of the applicant without notice was unfair and awarded compensation - Granted - Mr KL
Clements -v- Tomlinson Pty Ltd - APPL 1826 of 2002 - WOOD C - 04/07/03 - Construction Trade Services ......................................... 2825

Application re unfair dismissal - Applicant argued he was treated harshly and summarily dismissed without good reason from his
employment - Respondent argued the applicant's behaviour in regard to two instances was unacceptable and as he was on probation the
respondent had the right to dismiss him - Commission found that there was no case law that suggested that the applicant's actions
would qualify as gross misconduct, that the onus was on the respondent to discharge the onus that the applicant's actions warranted
summary dismissal and that onus had not been discharged - Upheld and compensation awarded - Mr SG Ellis -v- Lane Auto
Investments Pty Ltd - APPL 2016 of 2002 - WOOD C - 20/06/03 - Motor Vehicle Rtlg & Services ........................................................ 2827

Application re unfair dismissal and contractual entitlements - Applicant argued his dismissal was harsh, oppressive and unfair, that there
was an employment relationship between him and the Respondent and that Respondent changed his contract without his consent or
approval but he simply worked on because he felt he could not do much about it - Further, Applicant argued that he had continued his
efforts to increase the sales of the Respondent but its profitability and other expenses were matters outside of his control - Respondent
argued that the employment relationship was not one of employer/employee, that Respondent spoke to the Applicant about his
performance and the Commission had no jurisdiction to deal with the matter because the Applicant could only bring an application
under s.29 of the Act, if he was an employee and had been unfairly dismissed by the Respondent - Commission found that the
Applicant was an employee of the Respondent and the Commission had jurisdiction to deal with the matter - Commission also found
that there had been no unfair dismissal; there had been no breach by the Respondent of the authorities applied and the Applicant had
not established that at the time the contract came to an end, or before it, there was a claim for a contractual benefit because the contract
had been varied by consent to remove the benefit claimed - Dismissed - Mr K East -v- Integral Business Systems Pty Ltd - APPL 199
of 2002 - GREGOR C - 05/08/03 - Business Services ............................................................................................................................... 2829

Application re unfair dismissal - Applicant argued he named the respondent to his application as the person who wrote to him in a letter of
offer dated 4 October 2002, the letter was signed on behalf of the named respondent and believed he was employed by Robyn McKern
both in her capacity as administrator and as an employee of KPMG - Respondent argued the applicant's claim of unfair dismissal had
named the wrong person as the respondent, the only relevant employer was a company in liquidation, no intention had been shown by
the applicant to seek leave to proceed against that company pursuant to s.471B of the Corporations Act 2001, it would be contrary to
the public interest for the application to be allowed to continue further and the application was without merit - Commission found that
KPMG was not the applicant's employer therefore Robyn McKern was not personally liable in the applicant's claim of unfair dismissal
- Further, Commission found that since the respondent was incorrectly named in the application, by operation of s.471B of the
Corporations Act 2001, the proceedings were not able to continue without the leave of the Federal Court or Supreme Court - Dismissed
- Mr MJ Galloway -v- Robyn B McKern (liquidator) KPMG - APPL 330 of 2003 - BEECH SC - 29/07/03 - Business Services ............. 2833

Application for extension of time to file an application re unfair dismissal - Applicant argued that the delay in lodging her application was
due to stress, depression and preoccupation with her operation and that she did not indicate to the respondent that she was going to
contest her dismissal until she saw her job being re-advertised - Applicant argued that her redundancy was not genuine and that she
believed her termination took effect at the end of January as she had been paid four weeks pay in lieu of notice - Commission found on
evidence that there was an arguable case to be made that applicant should not have been made redundant and that the prejudice to the
respondent was the normal prejudice faced in expending the time and cost involved in defending an application - Commission also
found that the applicant was exhibiting a high degree of stress and depression post her termination, and due to her impending operation
and that it would be unfair not to accept the referral of applicant's application out of time - Granted - Ms TA Holmes -v- Bridging The
Gap Rockingham Kwinana Inc - APPL 163 of 2003 - WOOD C - 04/07/03 - Business Services .............................................................. 2840

Application re unfair dismissal and contractual entitlements - Applicant argued he was distressed as a result of his termination, that he was
hopeful he may be reinstated to his former position, he was unaware of his right to lodge an unfair dismissal claim and he prepared his
notice of application on that day - Further, applicant argued he was entitled to be paid a car allowance up until August 2003 as part of
the agreement between him and the respondent - Respondent argued the applicant was not owed any entitlements under his contract of
employment and raised a preliminary issue of Commission's jurisdiction to deal with the application - Commission found that it had no
discretion at the time to accept the application as it was lodged out of time and it had no alternative but to dismiss the application
alleging unfair dismissal for want of jurisdiction - Commission further found the applicant did not demonstrate that it was a term of his
contract of employment with the respondent that the respondent would meet the applicant's full responsibilities under his car loan
arrangement until the contract expired - Dismissed - Mr SR Martin -v- BDN Nominees - Trustee for the Bruce Nicholas Family Trust,
Trading as M + M Print - APPL 1167 of 2002 - HARRISON C - 16/07/03 - Printg, Publishg & Rcdd Media .......................................... 2843

Application re unfair dismissal seeking compensation - Applicant argued that his primary role was to monitor the operation of the
respondent's treatment plant, he worked on the bench marking project when he had time available from his other duties and reported
the progress of the project to the respondent at weekly management meetings and prior to going on annual leave - Further, Applicant
argued it must have been very clear to the respondent that he was struggling to complete the project in time and after showing the
respondent how much of the project had been completed he assumed the respondent would get someone else to complete it whilst he
was on leave - Respondent argued inter alia, it was the absence of any contrition by the applicant in failing to complete the bench
marking project, in conjunction with the counselling and the performance appraisal that led to his dismissal - Commission found on
evidence that the respondent was aware of the applicant's lack of progress to complete the bench marking project, that the respondent
should have been more diligent in following up to ensure the project was completed and that the applicant was not advised that his
failure to complete the project would have adverse consequences upon his employment - Further, Commission found that the dismissal
was harsh, oppressive and unfair and awarded compensation - Upheld, Declaration and Order Issued applicant would suffer further
ongoing loss - Declaration and Order Issued - Mr JJ McKenny -v- Barrick Mining Services P/L - APPL 1744 of 2002 - KENNER C -
01/07/03 - Services to Mining.................................................................................................................................................................... 2844
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Application for extension of time to file application re unfair dismissal - Applicant argued she contacted the respondent to clarify whether
she was covered under a federal or state award and the respondent did not respond straight away - Applicant also argued she had
difficulty lodging the application as she commenced employment and worked every day, she was sent to jobs outside of Perth's central
business district, she only had half an hour for lunch and this led to the delay in lodging her application - Respondent argued the
applicant had a reasonable opportunity to comply with the requirements for lodging the application - Commission accepted the
applicant's evidence and found that, in all of the circumstances it would be unfair not to accept the application - Further, that the
respondent was not prejudiced any more than an employer would normally be in a claim for unfair termination given that the
application was lodged only two days outside of the required time frame - Granted - Ms M Mignanelli -v- AGC Technologies Pty Ltd -
APPL 471 of 2003 - HARRISON C - 16/07/03 - Business Services........................................................................................................... 2848

Application re unfair dismissal and contractual entitlements - Applicant sought reimbursement of a training levy and advertising costs
deducted by the respondent from commission due to her - Applicant argued inter alia, that the working relationship between her and
the respondent had deteriorated due to ongoing financial issues and denied respondent argument that she was not properly fulfilling her
duties - Respondent argued the applicant was not dismissed, that applicant was fully aware that five percent of gross commission
would be deducted as a training levy and that she was also responsible for advertising costs not recouped from a client, therefore the
respondent was not liable to reimburse the applicant for those deductions - Further, respondent argued there was substantial evidence
confirming the applicant had resigned on more than one occasion and if the respondent was found to have terminated applicant's
employment, that termination was justified because of the applicant's poor performance - Commission found that the applicant had not
demonstrated that she should be re-imbursed for advertising costs deducted by the respondent, that it was a term of her contract of
employment that five percent of the gross commission received from the sale of a property would be deducted from the commission
due to her as a training levy, therefore applicant had not made out her claim that she was due benefits under her contract of
employment - Commission further found that there was a dismissal, however, it was not unfair for the respondent to bring the
applicant's contract of employment to an end in the way in which he did and on that basis the applicant had not been unfairly dismissed
- Application for costs against the applicant was not warranted - Dismissed - Mrs AL Morgan -v- Mark Donald Warren & Simon
Philip Matthews t/a Margaret River Real Estate First National - APPL 1423 of 2001 - HARRISON C - 16/07/03 - Property and
Business Services ....................................................................................................................................................................................... 2850

Application re unfair dismissal - Applicant argued dismissal was harsh as there was no warning given, the discussion at termination was
very brief and he was not given the opportunity to defend any allegation of wrong doing - Respondent argued that the applicant's
dismissal was purely for financial reasons as the company was in dire straits and had to make cutbacks and this was discussed with the
applicant and alternatives were sough - Further, Respondent challenged the jurisdiction of the Commission and argued that the
applicant's annual salary was above the threshold specified in the Act and that it was not prepared to discuss the issue further until their
jurisdictional matter had been heard - Commission reviewed I.R. Act, authorities and found that 'salary' could be read as separate to
'allowance' and both were components of 'remuneration'; that the prescribed amount referred to in s.29AA of the Act related to the
salary received by the applicant and that component was below the prescribed amount, therefore the application was within the
Commission's jurisdiction - Order Issued - Mr PJ O'Sullivan -v- Cooks Construction - APPL 43 of 2003 - WOOD C - 04/07/03 - Other
Mining........................................................................................................................................................................................................ 2860

Application re unfair dismissal - Applicant argued he was unfairly dismissed from his job when he refused to perform duties directed by the
respondent while he was under workers' compensation, it was not reasonable for the respondent to direct him to perform duties at the
gatehouse, he had invoked the disputes settlement procedure in his contract of employment over the issue and the wrong approach to
resolving the issue was adopted by the respondent - Respondent argued the issue of the applicant's injury was discussed with him, he
was advised due to the injury he would be placed on an interim basis as a gate attendant, the dispute settlement procedure was not
relevant as the respondent was dealing with a workers' compensation matter and the employers' duty of care - Respondent also argued
the applicant was warned on several occasions if he did not attend duties at the gatehouse that his employment could be in jeopardy
and the applicant was dismissed for failing to follow a lawful instruction - Commission found the respondent's instruction to the
applicant to attend at the gatehouse was both reasonable and lawful, the process was procedurally fair, the mere fact the applicant may
not have liked the duties of the interim position was not the determining factor, the respondent made it clear to him that if he did not
comply he risked losing his employment and the task of saving the applicant's employment was clearly in his hands - Dismissed - Mr
A Poropat -v- City of Stirling - APPL 1571 of 2002 - WOOD C - 30/07/03 - Government Administration ............................................... 2862

Application re unfair dismissal seeking compensation - Applicant argued he was treated differently from other employees, the timing of the
dismissal was calculated to deprive him of a higher goodwill payment, he was only given two days to provide a formal proposal for the
billing requirement to the respondent, the respondent ignored his business was a significant fee earner and contributed to overall profits
and the manner of his termination was procedurally inadequate and unfair - Respondent argued there was continuing concerns with the
applicant's productivity, this was raised on several occasions and there was no improvement by the applicant - Further, the applicant
did not propose a suitable alternative arrangement, he was made redundant as there was not sufficient work to keep him employed but
if he had been meeting his target there would not have been a reason to make him redundant - Commission found the applicant was not
made redundant, the respondent did not correctly address performance issues with the applicant, he was not afforded a fair go all round
and his dismissal was harsh and unfair and awarded compensation - Claim for notice dismissed - Granted in Part - Mr D Schildkraut -
v- Craig A Vivian, Robert W Parker and Ian K Macpherson Trading as Ord Partners & Others - APPL 1298 of 2002 - WOOD C -
03/07/03 – Finance ..................................................................................................................................................................................... 2867

Application for extension of time to file application re unfair dismissal and contractual entitlements - Applicant argued that he complied
with the Commission's guidelines because his application was filed on the 28th day, that the Commission's guidelines for lodging an
application of this nature did not state that a claim must be lodged, received and stamped by the Commission within 28 days of the
effective date of termination and given the ambiguity of these instructions it was thus unfair for his application not to be considered -
Further, Applicant argued that it was a stressful time for him and his partner given their loss of employment and housing problems
which led to the delay in submitting his application - Respondent argued it was clear the application was not submitted within the
required time frame and the applicant's submission was both contradictory and nonsensical - Commission accepted that the applicant
was undergoing some stress in relation to his termination, that this was compounded by the late notice he was given that his contract
was not going to be renewed and that the stress was further exacerbated by the fact that his partner's employment was terminated by the
respondent and there was an immediate issue in relation to housing - Further, Commission found the respondent was advised by the
applicant that he was unhappy about his termination and given that the application was only three days out of time and the applicant
was unable to personally lodged his application as he lives some distance from Perth, it would be unfair not to accept the applicant's
application - Commission concluded that there was no prejudice to the respondent in accepting the application - Granted - NJ Stiles -v-
Carnarvon Medical Service Aboriginal Corporation - APPL 1402 of 2002 - HARRISON C - 18/02/03 - Community Services ................ 2880

Application re unfair dismissal - Applicant argued that she was informed by the respondent that her services were no longer needed and her
termination was immediate and without notice - Respondent maintained that it had not dismissed the applicant - Commission found the
applicant was aware of the terms of her contract of employment that she may or may not have further employment on completion of
each assignment, whether satisfactory or otherwise, respondent was under no obligation to offer her further assignment and if
respondent was unable to provide her with further assignments, her employment may be terminated - Further, Commission found the
applicant was not dismissed by her employer, the terms of her contract made no provision for her to be reimbursed or otherwise
compensated for the position in which she found herself and the Commission did not have a jurisdiction which would allow the
applicant to make a claim that her contract of employment was an unfair contract in that regard - Dismissed for want of jurisdiction -
Ms L Trattler -v- Nurse World Wide & Other - APPL 810 of 2003 - BEECH SC - 28/07/03 - Health Services......................................... 2881
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Application re unfair dismissal - Applicant argued that he was unfairly terminated both substantively and procedurally, that no warnings
were given, apart from concerns raised in the letter dated 7/7/2002, at or before the meeting held on 7/8/2002 that his contract of
employment was to be terminated on that date - Further, Applicant argued as no notice was given as to his impending termination, he
was denied the opportunity to utilise the Respondent's fair treatment policy and at the time of dismissal, he was unwell and the issue of
his illness had not been resolved - Respondent argued that the Applicant's contract of employment was ended by agreement between
the Applicant and the Respondent, the Applicant was not unfairly terminated, there was no alternative position available at the time
and every effort was made by the Respondent to canvass suitable employment within its operations - Further, Respondent argued that
at no stage did it guarantee that alternative employment would be found for the Applicant and the Applicant and his wife misconstrued
its efforts in seeking out alternative employment for the Applicant - Commission found that the Applicant's cessation of employment
was at the Respondent's instigation and was not a termination by agreement, that he was not given any option at the meeting apart from
ceasing work and that prior to the termination, the Respondent did not properly investigate the possibility of alternative employment
and rehabilitation options - Further, the Applicant was not afforded procedural fairness, he was not given any notice that his contract of
employment was to be terminated or that his employment was in jeopardy and he was given no warnings that his sick leave was being
reviewed in such a way that could lead to his contract of employment being terminated - Commission found that the Applicant was not
given any opportunity to canvass alternatives to termination and he was terminated in an oppressive manner, with no notice at a time
when he was experiencing severe illness, which the evidence demonstrated was work related and awarded compensation - Upheld and
Order Issued - Mr DC Trimble -v- Millennium Chemicals - APPL 1460 of 2002 - HARRISON C - 28/07/03 - Metal Product
Manufacturing............................................................................................................................................................................................ 2883

Application re harsh, oppressive and unfair dismissal seeking reinstatement - Respondent argued that the contract of employment was
frustrated by the actions of a third party by the imprisonment of the Applicant - Commission reviewed authorities and found on
evidence that the Applicant's employment came to an end by frustration, not by dismissal and because there was no dismissal, there
was no jurisdiction and accordingly the Commission had no power to deal with the application - Dismissed - Mr MS Wood -v- Brumar
Services Pty Ltd - APPL 222 of 2003 - SCOTT C - 05/08/03 - Other Services.......................................................................................... 2891

Conference referred re alleged termination - Applicant Union argued the terminations of the applicants was not in accordance with the
seniority arrangements in the Agreement AG 88 of 2000 and the understanding of the applicants was that they were offered long term
employment by Mr Spindler - Respondent Union argued that it was made very clear to the applicants that the offer was for short term
work with mention of the potentiality of further work in the future - Commission found there was a genuine misunderstanding between
the applicants and the respondent and on that basis there was not a breach of the Agreement by the employer - Declaration Issued -
Master Builders' Association of Western Australia (Union of Employers) -v- The Construction, Forestry, Mining and Energy Union of
Workers - CR 71 of 2003 - GREGOR C - 04/07/03 - General Construction .............................................................................................. 2901

Conference referred re termination of employment - Applicant Union argued that its member's dismissal was contrary to the provisions of
the Furniture Trades Industry Award No. A6 of 1984 and disputed the bona fides of the Respondent in the termination, claiming some
of the members involved had been promised permanent positions - Respondent argued that sales had tapered off very quickly and the
Respondent had to make a decision to make casual employees redundant - Respondent further argued that there had been fair treatment
with every employees judged by performance and skill requirements, that union member's behaviour and conduct towards not only the
Respondent but some of its employees had been abusive and interfered with them in their private time, and in addition union member
tried to undermine the authority of management with allegations which were not factual - Commission found on evidence that it was
open to conclude that because union member knew that he would not be employed over the Christmas break he had a sufficient
knowledge of the rules and guidelines which had been published to all staff on 24/10/2002 by Respondent - Further, Commission
found that the Respondent was entitled to bring the casual engagement to an end at any time by giving the appropriate notice, that the
processed by which union member was informed about his selection could not be called into question because it was a fair process -
Commission concluded that Respondent had not acted unfairly on the tests set out in Undercliffe Nursing Home v Federated
Miscellaneous Workers Union (1985) 65 WAIG 385 and there was no warrant for the Commission to interfere with the decision -
Dismissed - The Forest Products, Furnishing and Allied Industries Industrial Union of Workers, W.A. Branch -v- Jensen Jarrah Pty Ltd
- CR 47 of 2003 - GREGOR C - 28/07/03 ................................................................................................................................................. 2904

Conference referred re termination of employment - Applicant Union argued the respondent terminated the applicant even though he had
been employed for a period of eighteen months on either rolling fixed term or casual contracts, the action of the respondent to
terminate the applicant in those circumstances was unfair and the way the respondent used casual and fixed term employment contracts
was an abuse of the agreement between the respondent and the Union - Respondent argued the applicant was coming to the end of a
twelve month period of employment and permanency was not an option because he was not suitable due to his conduct and although
he had a lot of ability he had not applied himself, he made a lot of errors and took breaks without permission - Respondent also argued
the applicant had been spoken to about his conduct and the respondent's concerns - Commission found the applicant was on a casual
contract of employment and in accordance with the contract the applicant's employment could be brought to an end at any time, the
respondent had the right without notice or compensation to end the employment relationship due to the misconduct of the applicant -
Dismissed - The Forest Products, Furnishing and Allied Industries Industrial Union of Workers, W.A. Branch -v- Wesfi Manufacturing
Pty Ltd - CR 22 of 2003 - GREGOR C - 01/08/03 - Wood and Paper Product Mfg................................................................................... 2909

Conference referred re unfair dismissal - Applicant Union argued the respondent had not made out its case for summarily terminating the
applicant, the respondent failed to discharge the onus upon it to demonstrate the applicant's conduct amounted to gross repudiation of
his contract of employment justifying summary termination and the respondent's conduct in attempting to entrap the applicant and then
summarily dismiss him without valid reason was grossly harsh, oppressive and unfair - Respondent argued the applicant was not
treated unfairly as some months after the applicant's employment was terminated the respondent paid the applicant annual leave
entitlements and wages for the period he was stood down - Further, the applicant breached the trust and confidence the respondent had
in him, there was sufficient evidence confirming misconduct by the applicant and the respondent should not be held accountable for the
applicant's ill health - Commission found it was not made clear to the applicant that the meeting held on 19/2/2002 would be
disciplinary in nature and that his contract of employment could be terminated - Commission further found the respondent had failed to
discharge the onus on it to demonstrate the applicant repudiated his contract of employment, that reinstatement was impracticable and
awarded compensation - Upheld and Order Issued - Australian Liquor, Hospitality and Miscellaneous Workers Union, Western
Australian Branch -v- Cockburn Bowling and Recreational Club (Inc.) - CR 55 of 2002 - HARRISON C - 05/08/03 - Sport and
Recreation.................................................................................................................................................................................................. 2913

Conference referred re unfair dismissal - Applicant Union claimed that dismissal of its member was harsh, oppressive and unfair and gave
reasons thereof - Applicant Union further argued that its member had been denied as a benefit under his contract of employment salary
continuance whilst his unfair dismissal claim was being dealt with and determined by the Commission and sought an order for
reinstatement without loss of entitlements or benefits - Respondent denied the claim and opposed the order sought, and raised a
preliminary issue regarding time prescribed by the Industrial Agreement 1989, to file application after a dismissal occurred, by which
the parties were bound - Commission reviewed Agreement, authorities and found inter alia, that the notice of application was not filed
within five days as prescribed by the Agreement, therefore the contractual benefits claim was incompetent and should be dismissed -
Further, Commission concluded that the Applicant's dismissal was harsh, oppressive and unfair because it was effected contrary to the
Respondent's Policy, that reinstatement was impracticable and directed the parties to confer as to the quantum of compensation - As
the parties were unable to reach agreement on the quantum of compensation, Commission considered relevant principles and ordered
that Respondent pay the Applicant the sum of $22,783 less any amount payable to the Commissioner of Taxation pursuant to the
Income Tax Assessment Act 1936 - Granted in Part - Directions, Declaration and Orders Issued - Transport Workers' Union of
Australia, Industrial Union of Workers, Western Australian Branch -v- BHP Iron Ore Ltd - CR 328 of 2000 - KENNER C - 20/02/02 -
Metal Ore Mining ...................................................................................................................................................................................... 2934
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1Appeals against Decisions of Full Bench (83WAIG454 & 917) re unfair dismissal and contractual entitlements - Appeal IAC 3 of 2003,
Appellant argued that Full Bench erred in law in interpreting the Industrial Relations Act by holding that failure to pay an adequate
redundancy payment or severance payment had constituted an unfair dismissal and that the failure to pay an adequate redundancy
payment could not be said to be unfair and redundancy did not give rise to the same considerations of unfairness as did a dismissal for
misconduct/poor performance - Appeal IAC 6 of 2003, Appellant contended that it was not lawful for the Full Bench to revisit its order
so as to make an adjustment - Industrial Appeal Court found that the central issue was whether the amount ordered by the Full Bench
to be paid for redundancy could be characterised as compensation for loss within the meaning of the term in s23A(1)(ba) of the I.R.
Act - IAC found that Applicant could only have suffered a loss within the meaning of the I.R. Act if he was deprived of something to
which he was lawfully entitled too - Further, IAC found that Applicant had no entitlement to redundancy and as a consequence, he
suffered no "loss" by reason of the failure by Respondent to pay him a redundancy sum - IAC 3 of 2003 allowed and IAC 6 of 2003
dismissed - ePath WA Pty Ltd -v- Mr I Adriansz - IAC 3 and IAC 6 of 2003 - Industrial Appeal Court - Scott J./Parker J./Merriman J -
08/08/03 - Health Services.......................................................................................................................................................................... 3048

1Appeal against Decision of Full Bench (83WAIG919) re unfair dismissal and contractual entitlements - Industrial Appeal Court found that
the single question of law which determined the outcome of this appeal was decided against Appellant by the Commissioner at first
instance and that decision was upheld on appeal to the Full Bench - That question was whether the termination of Appellant's
employment by the effluxion of the time fixed for the duration of that employment constituted a dismissal by the employer, if not, then
no question of relief for alleged harsh, oppressive or unfair dismissal could arise under ss23A or 29(1)(b) of the Industrial Relations
Act - Industrial Appeal Court found that there was no dismissal and that the decisions of the Commissioner and Full Bench were
correct and the appeal should be dismissed - Dismissed - Mr R Gallotti -v- Argyle Diamond Mines Pty Ltd - IAC 7 of 2003 - Industrial
Appeal Court - Anderson J./Scott J./Parker J. - 15/07/03 - Other Mining ................................................................................................... 3053

2Appeal against Decision of Commission (83WAIG3165) re extension of time to file application for unfair dismissal - Appellant argued
that the Commissioner erred in law in finding that the Respondent had discharged the onus upon him under s.29(3) of the I.R. Act 1979
to positively satisfy the Commissioner that it was not unfair to accept out of time his claim under s.29(1)(b)(i) that he was harshly,
oppressively (sic) or unfairly dismissed and that it was in the public interest that the appeal lie and implicitly acknowledge that the
decision appealed against was a finding within the meaning of s.49(2a) of the Act - Full Bench applied principles and authorities and
found that all the evidence before the Commission at first instance should have led to the conclusion that it would be unfair to accept
the referral out of time because of its lack of merit - Further, Full Bench found that the Commissioner erred in its finding, that the
decision at first instance miscarried and gave reasons therefore - Upheld and order at first instance varied - Director General
Department of Education -v- Mr PS Malik - FBA 13 of 2003 - Full Bench - SHARKEY P/SCOTT C/KENNER C - 20/08/03 -
Government Administration ....................................................................................................................................................................... 3056

4Application for stay of operation of part of Commission's Decision in Matter No. 1460 of 2002 pending appeal to Full Bench - Applicant
submitted that there was a serious issue to be tried relating to the merits of the Respondent's claim and the question of compensation
because in ordering the payment for compensation the Commissioner at first instance erred in its decision - President applied principles
for the stay and found that there was no serious issue to be tried regarding compensation for injury and the finding of unfair dismissal
and the merits of that finding, however, there was a serious issue to be tried, in relation to the question of compensation, which had not
been seriously contradicted in the written submission of counsel for the Respondent - Further, President found the equity, good
conscience and substantial merits of the case had been established, by the Applicant, to lay with the Applicant and the Applicant had
established within the meaning of s.26(1)(c) of the Act that its interest should be served by granting the application in preference to the
interest of the Respondent - President issued an order that the decision at first instance, constituted by the order appealed against, be
and was hereby stayed in its operation, in relation to paragraph 2 only, until the hearing and determination of the appeal or further
order - Order Issued - Millennium Inorganic Chemicals Ltd -v- Mr DC Trimble - PRES 12 of 2003 - President - SHARKEY P -
28/08/03 - Metal Product Manufacturing.................................................................................................................................................... 3082

Application re unfair dismissal - Applicant argued she was pushed into accepting another job offer which she refused and eventually she
was made redundant, that her redundancy was unfair because she was promised that after her parental leave, she would return to her
position of underground geotechnician and that during her confinement, no one informed her that the position was going to be
abolished - Further, Applicant argued that the document describing her final pay out was that of the job at Kundana as data base
technician, a job she did not accept and not from her original position of underground geotechnician - Respondent argued that changes
had to be made to its underground operation because the jobs were becoming more complex, it had to move to more predictive geology
rather than re -active geology and the underground geotechnician was not qualified professionally to take part in predictive geology
which was the province of professional geologists - Further, that when Respondent made the changes it was not done with any
conscious attempt to prejudice the Applicant and that Respondent and its supervisors made attempts thereafter to find an appropriate
job for the Applicant when she returned from parental leave - Commission found that the Applicant accepted the position at Kundana
and a contract was formed, that the Applicant later recanted and was advised to put her refusal in writing - Commission further found
inter alia, that the Applicant was offered a job which was of equal status and responsibility which she ultimately refused, that the letter
of 7/11/2002 constituted a resignation, the resignation was not given in any of the circumstances which would give rise to a
constructive dismissal and that the Applicant was not pushed from her position she decided to bring the relationship to an end -
Commission found on the basis of the finding the jurisdiction under s.29(1)(b)(i) of the Act was not enlivened and therefore the
Applicant had no status to bring the application and the matter should be dismissed - Dismissed - Ms I Bilos -v- Aurion Gold Menzies
Highway, Kalgoorlie - APPL 1991 of 2002 - GREGOR C - 14/08/03 - Metal Ore Mining ........................................................................ 3126

Application re unfair dismissal and contractual entitlements - Applicant argued that the dismissal was unfair and had been denied a
contractual benefit and that he was dismissed because he did not agree with some of the changes brought in by the new owners of the
business and that he was not liked and they wanted to get rid of him - Respondent argued that Applicant was given ample opportunity
to respond to the allegations put to the Applicant and that a thorough investigation was conducted to determine the Applicant's conduct
in the allegations - Commission found that there was no documentary evidence submitted into evidence and could only rely on the
witnesses' evidence which could be considered - Further, Commission preferred the Respondent's evidence to the Applicant's evidence
- Commission found that on the balance of probabilities Respondent had satisfied the test and the dismissal was not unfair and that
there was no evidence to support any claim for contractual benefits and the application was dismissed - Dismissed - Mr CR Boon -v-
Zest Health Club Pty Ltd - APPL 1445 of 2002 - SCOTT C - 08/09/03 - Health Services ......................................................................... 3134

Application re unfair dismissal - Application referred outside of 28 day time limit - Applicant submitted that it would be unfair if the
Commission did not accept his application out of time as he had not been well - Respondent opposed the application and argued that
the delay was substantial and excessive and despite the Applicant not being well there was no good reason for such a long delay and
also Applicant had commenced other proceedings in the Federal Magistrates involving the exact same allegations - Commission found
that there were proper proceedings in the Federal Magistrate's Court and these would not encounter jurisdictional difficulty and
therefore it would be an abuse of the process if the same complaints against the Respondent proceeded in the Commission - Further,
Commission was not persuaded that the discretion to extend the time be given and the application was dismissed for want of
jurisdiction - Dismissed for want of jurisdiction - Mr MA Butler -v- St John of God Hospital - APPL 1044 of 2003 - KENNER C -
18/08/03 - Health Services.......................................................................................................................................................................... 3141

Application re unfair dismissal and contractual entitlements seeking compensation - Applicant argued he was being held responsible for
relationship problems with his supervisor when the fault laid in the way the supervisor was teaching him and that the Respondent did
not address his concerns even though he had attempted, through management, to fix the problems he was experiencing - Respondent
argued that it believed the report about the Applicant alleging serious misconduct was correct, the Applicant was at fault and the
situation between the supervisor of the store and the Applicant was untenable and the Respondent could not allow it to continue,
therefore the termination of the Applicant was justified - Commission found the decision by the Respondent was fundamentally flawed
because it did not discharge the evidentiary onus of the establishment of the facts relating to the Applicant's dismissal, the Respondent
failed to address the issues raised by the Applicant and the Applicant was denied natural justice in that he was not given an opportunity
to put his side of the story to the Respondent - Further, Commission found that the dismissal was unfair and ordered that the Applicant
be reinstated to his former position - Application for contractual entitlements dismissed - Ordered Accordingly - Mr SJ Cahill -v-
Agnew Gold Mining Company Pty Limited - APPL 2073 of 2002 - GREGOR C - 29/08/03 - Metal Ore Mining..................................... 3144
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Application re contractual entitlements - Applicant argued that he had been denied contractual benefits due to him on termination of his
employment and the Commission did have jurisdiction to deal with this matter - Respondent argued the viability of the business was in
jeopardy and that there was a need for the substantial remuneration cuts - Further, it was implied that if Applicant stayed he would be
accepting the reduced remuneration - Commission found that there was jurisdiction to deal with the application and the benefits were
due to the Applicant - Declaration and Order issued - Mr RG Catena -v- Bell Potter Securities Limited (ACN 006 390 772) - APPL
1266 of 2002 - KENNER C - 04/09/03 - Business Services....................................................................................................................... 3151

Application re unfair dismissal seeking compensation - Applicant argued he did not breach his workplace agreement, that there was no
ground for the Respondent to terminate his contract of employment and that the process of effecting his termination was unfair -
Respondent argued the Applicant breached the terms of his contract of employment and misconducted himself sufficient to warrant
summary termination, and a proper process was followed as the Applicant was given a verbal warning followed by a written warning
prior to being terminated - Commission reviewed authorities and found that even though the Respondent had sufficient reason to
terminate the Applicant's contract of employment, the Applicant was treated unfairly given the manner of his termination - Further,
even though the Applicant was treated in a procedurally unfair manner, this did not outweigh the fact that the Applicant was
persistently late to work and that he was warned that his contract of employment could be in jeopardy - Commission concluded that as
the Applicant's contract was able to be terminated on notice, and the Applicant was paid one week's pay in lieu of notice at termination,
his claim should fail - Dismissed - Mr AJ Fisher -v- Callum Enterprises - APPL 1672 of 2002 - HARRISON C - 03/09/03 .................... 3156

Application re unfair dismissal seeking compensation - Applicant argued that the reason for the delay in the application being served on the
Respondent was that he was seeking employment and when he found employment his position was such that he had to focus all his
energies on his job - Commission found the Applicant was reminded of the requirement to serve the application and also informed the
failure to do so could cause the application to be called on and dismissed - Commission also found almost three months after the
application was filed there had been no service upon the Respondent - Dismissed - Mr PS Fogarty -v- Jamms Pty Ltd trading as
Century 21 Active Reality (WA) ABN 073 742 499 - APPL 886 of 2003 - SCOTT C - 28/08/03............................................................. 3159

Application re unfair dismissal seeking compensation - Applicant argued that he was dismissed due to a dispute he had with one owner in
the complex, that prior to receiving his letter of termination, he had no information that the business was restructuring and that s.41 of
the Minimum Conditions of Employment Act 1993 was not complied with - Respondent argued that the finances were in difficulties,
the committee could no longer afford to pay for all the services provided, therefore the job had to be abolished and the Applicant was
paid his correct entitlement to notice - Commission reviewed authorities, MCE Act and found that the dismissal was, on balance, unfair
and gave reasons there from - Further, Commission found there was no evidence to support a finding of injury, there was no loss
attributable to the Applicant and the Applicant could not be awarded any remedy pursuant to s.23A of the Act - Dismissed - Mr BJ
Hooker -v- The Owners of Strata Plan 5679 Kashmir - APPL 1809 of 2002 - WOOD C - 21/08/03 - Business Services.......................... 3161

Application for extension of time to file an application re unfair dismissal - Applicant argued the application being lodged out of the
required time frame was not related to any action on the part of the Applicant, the application was lodged out of time due to the heavy
work load of the Applicant's representative and not due to any omission on the part of the applicant - Respondent argued there was no
merit at all to the applicant's claim that he had been unfairly terminated - Commission found the Applicant acted promptly to pursue
his claim, he liaised with his representative on more than one occasion prior to the application being lodged, the Respondent was made
aware that the Applicant was considering contesting his termination and given that the application was only three days out of time it
would be unfair not to accept the application - Granted - Mr PS Malik -v- Mr Paul Albert, Director General of Education Department
of Western Australia - APPL 151 of 2003 - HARRISON C - 02/05/03 – Education.................................................................................. 3165

Application re unfair dismissal - Applicant argued the Respondent failed to pay him notice in accordance with the requirements of s.170CM
of the Workplace Relations Act 1996 and he also said the unfairness was constituted by a failure to comply with the requirements of
s.41 of the Minimum Conditions of Employment Act 1993 in that the significant effect of his termination on him was not discussed -
Respondent argued that they did get advice in regard to terminating the applicant, the employee was informed as soon as reasonably
practicable that a decision had been made to make his position redundant, they discussed the likely effects of the Applicant's
redundancy with him - Respondent also argued that they had not acted in bad faith and conceded the advice it had received was
incorrect - Commission found there had been an unfairness in that at the time of termination the Respondent failed to pay the Applicant
the notice that was due to him and in that regard it was found that there had been an unfair dismissal and the applicant had suffered a
loss of a notice period - Upheld - Mr J Martelletti -v- West Australian Networks - APPL 464 of 2003 - SCOTT C - 20/08/03 ................ 3166

Application re unfair dismissal and contractual entitlements - Leave was granted to amend the Respondent's name and leave to amend the
Applicant's claim was refused, except in relation to the matter of superannuation entitlements for the Applicant's notice period -
Applicant argued that he was constructively dismissed, that the Respondent repudiated its contract of employment with him by
refusing to pay the bonus due to him under his contract of employment and the non payment of the bonus was used unfairly in order to
put pressure on him to resign - Respondent argued that there was no conduct which amounted to the Respondent repudiating its
contractual arrangement with the Applicant, the reason for the meeting was the Applicant's deteriorating attitude to his work, there was
no dismissal and the Applicant resigned on his own volition - Commission applied various test cases and found that the Applicant was
not constructively dismissed and there was no action by the employer which constituted conduct calculated or likely to seriously
damage the relationship of confidence and trust between the parties - Further, Commission found inter alia, that the Applicant had not
made out his claim that the Respondent repudiated its contract of employment, there were no actions by the Respondent which gave
the Applicant no option but to resign and the Applicant was not constructively dismissed, therefore there was no jurisdiction for the
Commission to deal with the claim - Commission found that as the Applicant resigned on his own volition, he was not due any
payment for notice nor for additional superannuation payments and that he had not made out his claim that he was due benefits under
his contract of employment for reimbursement of curtain costs - Dismissed - Mr PD McGrath -v- Messrs Quentin and Gary Davies -
APPL 362 of 2002 - HARRISON C - 25/08/03 - Agriculture .................................................................................................................... 3168

Application re unfair dismissal - Applicant argued that the termination was harsh and unfair because he should not have been at work due to
illness and the comments made were to be taken as a joke - Respondent argued that Applicant was terminated for a serious breach of
misconduct in that he failed to comply with the safety tagging standards and he had a history of breaching the safety tagging system -
Further, Respondent had attempted to counsel and assist the Applicant and had acted reasonably in the circumstances of the
investigation - Commission found that Respondent had acted reasonably and that there was a fair go all round and that it should not
interfere with the dismissal - Dismissed - Mr ID Poultney -v- Alcoa World Alumina Australia - APPL 2017 of 2002 - GREGOR C -
21/08/03 - Services to Mining.................................................................................................................................................................... 3181

Application re unfair dismissal seeking extension of time to file application out of time - Applicant argued that he had been dismissed and
had health problems at the time and had been under medication at the time - Further, he argued he had previously lodged papers with
Registry of the Commission but they had been lost - Respondent argued that all entitlements had been paid to Applicant and that he did
not attend work - Further, Respondent argued that Applicant did not return to work and there was no dismissal - Commission found
there was no record of previous papers being lodged in the Commission, no evidence to support Applicant's assertions as to his
incapacity for such a long period and direct conflict with the evidence - Dismissed for want of jurisdiction - Mr RJ Reid -v- L & A
Electrical - APPL 1067,1071 of 2003 - KENNER C - 29/08/03 - Electricity and Gas Supply ................................................................... 3185

Application re unfair dismissal - Application to accept Applicant's claim out of time - Applicant sought to have his application accepted out
of time by three days because he sought to obtain a separation certificate from Respondent - Further, Applicant only after receiving the
separation certificate became aware that he had been dismissed for misconduct because prior to that he understood that he was
terminated due to a redundancy situation - Respondent consented to the Respondent's name being amended - Commission took into
account that there was an acceptable explanation for the delay, the merits for the substantive application and the steps taken by
Applicant - Further, Commission found that it would not be unfair to accept the application and that the Respondent would not be any
more prejudiced than normal - Granted - Mr LJ Rushack -v- Kevin Lee t/as Urgent Auto Panel and Paint - APPL 828 of 2003 -
HARRISON C - 14/08/03 - Motor Vehicle Rtlg & Services ...................................................................................................................... 3186
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Application re unfair dismissal and contractual benefits - Applicant argued that she was unfairly dismissed and sought compensation and
denied contractual benefits that arose from the agreed terms of her employment - Respondent argued that there was no merit in any of
the Applicant’s claim due to the clear tension between the parties in the business including the Applicant, it was always contemplated
that the sale of the interest in the business would also terminate her employment as general manager - Further, there was never any
agreement other than to describe Applicant's termination as a redundancy - Commission was not persuaded that there was a dismissal
to attract the jurisdiction of the Commission and that the circumstances were not harsh oppressive or unfair as no dismissal was at the
initiative of the employer and application dismissed - Dismissed - Ms V Vickerstaff -v- Goldtop Nominees Pty Ltd ACN 080213421 &
Others - APPL 613 of 2002 - KENNER C - 04/09/03 – Agriculture........................................................................................................... 3188

Conference re termination of an employee on the basis that she had refused to work the on-call roster - Applicant Union argued that the
employee had informed the Respondent that she was unable to work on a standby/on-call roster basis due to family commitment and
sought an interim order that the employee's employment continue until such time as the Commission had arbitrated and determined the
dispute - Commission found on the submissions to date, prima-facie the termination of the employee's services for reasons expressed
by the Respondent, would be unfair and issued an order to ensure the continued employment of the employee, subject to the provision
by her to the Respondent of a medical certificate signed by a medical practitioner certifying that she was fit for work whilst the matter
was resolved before the Commission by conciliation or arbitration - Interim Order Issued - Australian Liquor, Hospitality and
Miscellaneous Workers Union, Western Australian Branch -v- Christian Funeral Company - C 188 of 2003 - WOOD C - 13/08/03 -
Personal Services........................................................................................................................................................................................ 3196

Conference referred re unfair dismissal - Applicant Union argued that its member was unfairly dismissed by Respondent and sought a
declaration that the dismissal was harsh, unfair or oppressive within the meaning of the Industrial Relations Act and sought orders that
the Respondent continue to pay the employee's wages and reinstate the employee to her former position - Respondent opposed the
claim and orders sought - Commission found that it was unfair and harsh to dismiss the employee for refusing to agree to change her
contract of employment and work the one in three on-call roster and issued a declaration to that effect - Further, Commission found
that the employment relationship still existed and as she was still employed past the date upon which her dismissal was to take place
there was no dismissal - Declaration and order issued - Australian Liquor, Hospitality and Miscellaneous Workers Union, Western
Australian Branch -v- Christian Funeral Company - CR 188 of 2003 - WOOD C - 29/08/03 - Personal and Other Services ..................... 3208

Application re unfair dismissal and contractual entitlements - Applicant sought an order to join the Uniting Church of Australia and the
Uniting Church of Australia Property Trust (WA) as parties to the application - Applicant Counsel argued inter alia, that it appeared
that Kingswood College and St Columba College were dissolved and the matter was not raised by the Respondent in any of its answers
nor did it give any indication that it would be refused to be bound by the obligations of Kingswood College if the Commission in due
course found for the Applicant - Further Applicant Counsel advanced a number of reasons why he said it was open to the Applicant to
reach the conclusion that the Respondent had never pleaded there was a termination by Kingswood College nor had it ever said that it
was free of contractual terms which bound its predecessors - Counsel for the Church opposed the issue of the order sought and argued
that the matter was not an industrial matter as defined in s.6 of the I.R. Act, that the reliance of the Applicant on the UCA Act was
misplaced and as for the Church it was not capable of being sued because it was not an entity but was the sum of its congregation -
Further, even if the Commission was to find against Counsel's argument that the stage to which the hearing of the case had reached was
such that extreme prejudice would exist towards her clients - Counsel for the Respondent refuted the argument that the Respondent had
not disclosed the position that it would adopt and argued that the answers were clear and the way the questioning of witnesses had
taken place should have indicated to the Applicant that it was always the Respondent's position that it was not liable to the whole of the
claim made, even though there might have been some aspects of the claim for which it may be required to mount a defence -
Commission applied the rules in interpreting Acts and reviewed authorities and found inter alia, that the arguments, based as they are
on the meaning of the provisions in the UCA Act, failed, that neither of the Church nor the Trust were at the relevant time or since an
employer of the Applicant, therefore the Applicant had no locus standi under s.29 to bring an application against either of them -
Commission concluded that it had jurisdiction to determine in any proceedings before it whether any matter to which the proceedings
relate was an industrial matter, that a finding on that question was, subject to ss.49 and 90, final and conclusive in respect to these
proceedings and leave was granted to appeal - Order Issued - Ms P Alderson -v- St Columba - Kingswood College - APPL 901 of 2001
- GREGOR C - 02/09/03 - Other Services .................................................................................................................................................. 3238

1Appeal against Decision of Commission (83WAIG1813) re unfair dismissal dismissed for want of jurisdiction - Appellant argued that the
Commissioner erred in his findings by not giving sufficient opportunity to cross -examine the evidence submitted and erred in his
findings by accepting the false verbal and written evidence and false and forged witness reports submitted by Respondent - Respondent
argued that there was no dismissal as all Respondent intended to do was raise the allegations with Appellant and giving him an
opportunity of commenting and responding to the allegations but instead resigned by not showing up to work his rosters - Full Bench
found that the Commissioner at first instance was correct in finding as he did, the Commissioner did not, insofar as it was relevant,
misuse the advantage which he enjoyed by seeing and hearing the witnesses at first instance and that the Appellant had not established
the jurisdictional prerequisite that he had been dismissed - Further, Full Bench found that there was no dismissal, therefore the
Commission had no jurisdiction and the appeal had no merit at all - Dismissed - Mr JL Li -v- Haydar Family Restaurants T/A
McDonalds - FBA 14 of 2003 - Full Bench - SHARKEY P/COLEMAN CC/WOOD C - 23/09/03 - Food Retailing................................ 3303

4Application for Stay of Operation in Matter No. 2073 of 2002 pending the hearing and determination of appeal No FBA 27 of 2003 -
Applicant argued that Commissioner erred in fact and in law in holding that the Appellant failed to discharge its evidentiary onus when
the Commission made its findings - Further, Applicant argued that there was a serious issue to be tried because the findings were
contrary to, unsupported by or inconsistent with other incontrovertible evidence and/or misconceived the role of the Commission in
determining the matter before it and that the balance of convenience favours the granting of the Stay - Respondent opposed the Stay of
Operation application - President found that Respondent had been deprived of employment and an income from the fruits of the
judgement in that he had been reinstated and it was now more than nine months since the termination and more than seven months
since the matter was heard and determined - Finally, President found on the balance of probabilities that the interests of the Respondent
outweighed those of the Applicant's and that the Applicant had not established that the equity, good conscience and substantial merits
of the case lie with it and the Respondent should enjoy the fruits of his judgement - Dismissed - Agnew Gold Mining Company Pty
Limited -v- Mr SJ Cahill - PRES 13 of 2003 - President - SHARKEY P - 30/09/03 - Metal Ore Mining................................................... 3325

Application re unfair dismissal - Applicant argued she was under a six month contract with no probationary period, the respondent
dismissed her then immediately employed a junior staff member in a similar position and the respondent had not indicated to her at any
time that there was a problem with her standard of work - Respondent argued although the applicant was a satisfactory worker the
arrangement for the applicant were not satisfactory, the applicant had been offered full time employment and had refused and hence he
was entitled to restructure - Commission found the applicant's termination was patently unfair because the respondent created the
expectation of six months employment on a part time basis then terminated the applicant's employment at short notice simply because
the applicant's employment was part time and the applicant did not receive a fair go all round - Granted and compensation ordered -
Mrs CS Hedley -v- Mr S May - Little Muppets Child Care Centre 4645805792 - APPL 580 of 2003 - WOOD C - 19/09/03 -
Community Services .................................................................................................................................................................................. 3388

Application re unfair dismissal and contractual entitlements - Commission found the application was made more than three months after the
date of termination of employment of the applicant and almost three months since the application would have been required to be filed,
the applicant did not attend the hearing and accordingly was unable to inform the Commission of any issues which would be
appropriate for consideration in the tests to be applied to an extension of time and therefore was unable to demonstrate why the
application should not be dismissed - Dismissed - Mr A Kalavrouziotis -v- Gobal Painting - APPL 1185 of 2003 - SCOTT C -
12/09/03 - Personal Services....................................................................................................................................................................... 3392
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Application re unfair dismissal - Applicant argued his performance was judged on whether or not he met the gross profit budget to his
round, there was manipulation of the rounds by the employer allocating more productive clients to other personnel and manipulating or
not adjusting the budgets where appropriate - Further, that consideration needed to be given to seasonal decline in sales, this was not
taken into account by the respondent and the workload was so great he was unable to address the issues that were raised from time to
time by the respondent in regard to his performance - Respondent argued the applicant was given every assistance but he had not
performed to the required standard, the applicant had a lack of commitment and apathy and he gave the applicant opportunities over a
considerable period of time to achieve - Commission found the applicant did not perform to the standard required by the employer, the
employer provided direction and assistance through monthly meetings with the applicant and made genuine efforts to assist the
applicant to improve his performance - Further, the applicant had not discharged the onus of proving that the termination of
employment was unfair - Dismissed - Mr IJ Logan -v- Manya Holdings Pty Ltd ACN 077290594 T/A Quick Cup Australia 1982 -
APPL 199 of 2003 - SCOTT C - 12/09/03 - Other Services....................................................................................................................... 3393

Application re unfair dismissal and contractual entitlements - Applicant argued he had no alternative other than to resign because the
Respondent reduced his conditions of employment and limited his use of the company vehicle - Further, Applicant argued he had
advised the Respondent there was not enough time to do all the things asked of him, although the new targets were not met every week
over a period of time they were closely adhered to and although his performance was mentioned he was never advised by the
Respondent that his performance would result in his termination - Respondent argued the conditions of employment were changed on
advice from a consultant from Curtin University to motivate the Applicant, the car was only meant to be used for work purposes and
the changes would force the Applicant to perform instead of coasting along in his job - Commission found the Applicant's
remuneration package was suddenly and significantly lessened without consultation, there was only limited discussion and no
agreement and the Respondent failed to comply with the requirements of s.41(1)(a) of the Minimum Conditions of Employment Act
1993 - Commission further found the Applicant was constructively dismissed due to the substantial reduction in salary without
consultation or agreement and award compensation - Granted - Mr K McRobert -v- Ace Removal - APPL 1656 of 2002 - WOOD C -
03/09/03 - Services to Transport ................................................................................................................................................................ 3396

Application for extension of time to file an application re unfair dismissal and contractual entitlements - Applicant argued the application
was filed within the correct time frame but in the wrong jurisdiction, he did not receive notification of the respondent's objection
regarding jurisdiction, and when he did receive advice re the correct jurisdiction he immediately moved to file an application in this
Commission - Further, there was no prejudice to the Respondent in granting the application to extend time as he clearly challenged the
termination by making an application to the Australian Commission - Respondent argued it filed a motion in the Commission to
dismiss the application for want of jurisdiction in April 2003 and the notices were served upon the Applicant - Commission found the
explanation for the delay by the Applicant was reasonable in the circumstances, the Applicant had notified the Respondent through
filing the Form R18 Rule 31 in the Australian Commission and did so within the time frame that would have been required for the
Applicant to file an application in the WA Commission - Granted - Mr AJ Sharp -v - Armourglass Australia Pty Ltd - APPL 798 of
2003 - SCOTT C - 10/09/03 - Business Services ....................................................................................................................................... 3402

Application for extension of time to file an application re unfair dismissal - Applicant argued he depended upon his union, left the matter of
his application in their hands and upon discovery he needed to lodge an application in the Commission, obtained the paperwork and
did so - Commission found the application was 114 days out of time, it was the Applicant's responsibility to make sure the application
was properly made out, when the Applicant received the paperwork he then took considerable time to file the application and it would
not be unfair not to accept the referral of this application out of time - Dismissed - Mr AJ Moore -v- NDC - APPL 1087 of 2003 -
WOOD C - 05/09/03 - Other Services   ..................................................................................................................................................... 3401

Application re unfair dismissal - Applicant argued his dismissal was not due to redundancy, his contract was breached as there was no
discussion as to the effects of the redundancy and no compliance with the Minimum Conditions of Employment Act 1993 - Further, if
his dismissal was a redundancy he should not have been chosen as other staff commenced with the Respondent after he did, they had
less experience, they were less successful in selling the Respondent's product, and at no time was the Applicant advised that his
performance was deficient or was he given a warning about his performance or advice that he might lose his job - Respondent argued
the company had suffered a decline in market share and needed to urgently review the overheads and level of sales, one sales person in
WA was to be made redundant, the Applicant was advised the redundancy was not due to his performance and the decision regarding
the redundancy was based on what was best for the future of the company - Commission found the Respondent had discharged its onus
to prove the dismissal was in fact a redundancy and in relation to the process there was no breach of s.41 of the MCE Act 1993,
whereas the Applicant did not discharge his onus to prove the dismissal was unfair and that another employee should have been chosen
instead of him - Dismissed - Mr PF Wilson -v- Roger Smith Independent Distillers - APPL 866 of 2003 - WOOD C - 19/09/03 - Food,
Beverage and Tobacco Mfg ....................................................................................................................................................................... 3405

Conference referred re unfair dismissal - Applicant Union argued the Respondent dismissed its member in circumstances that were harsh,
unfair or oppressive within the meaning of the I.R. Act and sought an order that the Respondent reinstates and compensates its member
(sic) for the loss she had incurred because of the Respondent's actions - Respondent opposed the claim and order sought and argued the
member was dismissed because of unsatisfactory performance, her inappropriate conduct during working hours and because of her
conduct whilst on the Respondent's premises, outside of normal working hours - Commission was satisfied that the member was not
guilty of gross misconduct sufficient to justify being terminated in a summary fashion and that in regard to the accusations about her
performance at work she was treated unfairly and harshly because she was not given sufficient opportunity to defend herself against
the specifics of the Respondent's view that her work performance was unsatisfactory - Commission further found that as the member
was warned twice by Respondent that her contract of employment was in jeopardy if further transgressions occurred and given the
negative impact of the member's out of hours behaviour and the resultant impact on the Respondent's employees and patrons, that it
would have been appropriate for the Respondent to terminate the member on notice - Commission awarded compensation for the
unfair termination - Upheld and Order Issued - Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian
Branch -v- Ravenswood River Resort - CR 34 of 2003 - HARRISON C - 15/09/03 - Accommodatn, Cafes&Restaurants ....................... 3418

Conference referred re unfair dismissal seeking compensation - Applicant Union argued the member was unfairly terminated in August
2002 when the respondent unilaterally and significantly reduced her hours of work and the respondent's conduct in fundamentally
changing the member's contract of employment amounted to a termination of her contract of employment in circumstances which were
harsh, unfair or oppressive - No appearance by the respondent - Commission gave leave to amend the name of the respondent -
Commission found the member was a permanent, part-time employee, the member's employment was effectively terminated when her
hours were unilaterally reduced by the respondent and in significantly reducing the member's hours, without agreement by the member,
the respondent repudiated its contract of employment with the member sufficient for it to amount to a termination and the termination
was not effected lawfully and in a procedurally fair manner - Granted and Compensation Awarded - Australian Liquor, Hospitality and
Miscellaneous Workers Union, Western Australian Branch -v- BBS Espresso - CR 202 of 2002 - HARRISON C - 08/09/03 - Food
Retailing .................................................................................................................................................................................................... 3427

Application re unfair dismissal and contractual entitlements seeking compensation - Applicant claimed denied contractual benefits on the
basis that she was paid as a casual when she alleged that she was entitled to be paid as a permanent employee and sought pay in lieu of
notice and payment for annual leave - Commission found that in all of the circumstances, the Applicant's employment as a bar worker
was temporary and casual and that she was not dismissed from this work, as each shift she worked behind the bar was pursuant to a
separate contract of employment, and her employment as a cleaner was at best permanent part -time - Further, Commission found that
there was no dismissal, the Applicant resigned based on information given to her by Mr Hammond and accordingly, it was unable to
find that her resignation from a cleaning job came as a result of some conduct on the part of the employer or was other than a bona fide
resignation - Commission also found that as there was no dismissal on the part of the employer, that section 29(1)(b)(ii) of the I.R. Act
1979 provides for employees to pursue claims for benefits which arise from their contracts of employment, not from award benefits,
this claim would appear to arise from an award benefit and accordingly, the Commission had no jurisdiction to deal with it - Dismissed
- Ms LJ Auburn -v- Calingiri Sports Club Inc - APPL 448 of 2003 - SCOTT C - 31/10/03 - Accommodatn, Cafes&Restaurants   ......... 3696
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Application re unfair dismissal - Commission found that Applicant was informed on several occasions that she had to file a Declaration of
Service and that if she did not file the Declaration of Service, the application could not proceed and may be listed for her to show cause
why it should not be dismissed - There was no response from the Applicant and she did not appear at the hearing - Commission
concluded that there had been proper service of the Notice of Hearing, the requirement being that the Notice of Hearing be send by
prepaid post which the file indicated was the case in this matter - Commission was satisfied that the Applicant had no intention of
pursuing the application, that it was not in the public interest that the application be allowed to proceed past this date and that any
further proceedings were clearly not desirable in the public interest - Dismissed for want of prosecution - Miss C Baird -v- Westco
Jeans Pty Ltd - APPL 1188 of 2003 - GREGOR C - 24/10/03 - Personal & Household Good Rtlg   ......................................................... 3700

Applications re unfair dismissal - Applications referred outside of the 28 day time limit - Applicants through Ms Butler testified that on or
about 21 March 2003 she contacted Legal Aid and obtained an appointment some two weeks later, by telephone, for 5 April 2003 and
that she also made contact with various government agencies, which ultimately led to the filing of the applications - Commission
reviewed authorities, substantive applications and found that the length of the delay in filing the applications was a substantial delay
and was a matter which was not neutral in relation to the Applicant's position in these proceedings - Further, Commission found that as
a matter of law, a termination of the employment by agreement, could never constitute a dismissal for the purposes of attracting the
Commission's jurisdiction and it was not satisfied that there was evidence and material before the Commission which would move the
Commission for an order to exercise its discretion to accept the referral of the unfair dismissal claims outside 28 day time limit -
Dismissed for want of jurisdiction - Mrs MD Butler -v- Nelson Marine T/as Dunsborough Rail Carriages & Farm Cottages - APPL
713,714 of 2003 - KENNER C - 02/07/03 - Services to Agric/Huntg/Trappg   ......................................................................................... 3701

Application re unfair dismissal - Applicant argued that the termination of its member was in an unfair manner and that there was no reason
for the termination as the new position advertised was essentially the member's previous position - Further, no discussion were held to
inform the member that her position was redundant and was told to leave as soon as possible and that this breached the requirements of
the Curtin University of Technology General Staff Agreement 2000-2003 - Further, Applicant argued that the Commission did have
jurisdiction to hear the application as it met the conditions of the Industrial Relations Act 1979 and that the salary was less than the
prescribed amount of $90,000.00 - Respondent argued the issue of the Commission’s lack of jurisdiction because the member's
contract of employment was governed by a Federal certified agreement and that the salary exceeded the prescribed amount for the
purposes of s29AA of the IR Act - Commission found that it had jurisdiction to deal with the claim even though she was covered by a
Federal certified agreement and that the salary did not exceed $90,000.00 in that higher duties allowance and annual leave loading
should not be taken into account - Further, Commission found that the member was terminated in an unfair manner when terminated
due to a redundancy situation as the Respondent had not followed the procedures and processes set down in the clauses of the
Agreement and awarded compensation for injury to the member which was offset by the amount paid at termination - Upheld - Civil
Service Association of Western Australia Incorporated -v- Vice Chancellor, Curtin University of Technology - APPL 1468 of 2002;CR
129 of 2002 - HARRISON C - 10/10/03 - Education  ............................................................................................................................... 3708

Application for extension of time to file application re unfair dismissal - Applicant argued that even though the delay in lodging his
application was lengthy it was understandable because he was overseas, his application was not straight forward, it took some time to
give his representative appropriate instructions and he was not aware that he was terminated until he returned to Australia on 26
January 2003 - Further, Applicant argued he was constructively dismissed, that it was unreasonable that the Respondent refused his
application for leave without pay, he was denied procedural fairness and that he relied on his email to the Respondent to demonstrate
that the Respondent was aware that he was not happy with his termination - Respondent argued inter alia, that it will be severely
prejudiced if this application was accepted, it had been approximately nine months since the Applicant ceased working with the
Respondent and there had been significant organisational change during this period thus there was no possibility of accommodating the
Applicant if he was reinstated - Commission found on evidence that the delay in the Applicant submitting his application was
significant and inordinate and did not accept his argument that the matter was so complex that he was not able to lodge his claim until
April 2003 - Commission found inter alia, that the Respondent's operations had changed significantly, that the Respondent would be
prejudiced if the matter was to go ahead and that in all of the circumstances, Commission did not believe that there were special
circumstances warranting the acceptance of the application out of time, thus there was no jurisdiction for the Commission to deal with
the application - Dismissed for want of jurisdiction - Mr J Clissa -v- South East Metropolitan College of TAFE - APPL 467 of 2003 -
HARRISON C - 22/07/03 - Education ....................................................................................................................................................... 3714

Application re unfair dismissal and contractual entitlements - Applicant's Counsel submitted that Exhibits R6 and R7 prepared by the
Respondents did not show there was a reduced income or a financial problem and in that sense there was no genuine reason for
redundancy - Further, it was submitted that Applicant was summarily dismissed, his contract did not allow him to be terminated
without working his notice and he was not given reasonable notice - Respondent submitted that there was a clear business need for
restructure in Western Australia, the change to business relative to previous years and the failure to win the Nylex contract left the
Respondent in the position that projected income would decline and the administrative functions of the job were removed to
Melbourne and hence it was a bonafide redundancy - Commission reviewed authorities, Act and found that the redundancy was a
genuine redundancy and in that respect the onus upon the Respondent to prove that there was a valid redundancy had been discharged -
Commission found that the termination was not summary in nature and the manner of dismissal was not harsh or oppressive, but in
simple terms the Respondent got the termination wrong as there was work which the Applicant could have done and which instead the
Respondent chose not to offer to him but to employ two new employees to do and as this work was not offered to the Applicant, the
Applicant was not afforded a fair go all round and awarded compensation - Commission also found that the Applicant's employment
was covered by an award - Granted - Mr S Howlett -v- Kalinda Meadows Pty Ltd & Other - APPL 1982 of 2002 - WOOD C -
30/09/03 - Other Services   ........................................................................................................................................................................ 3718

Application re unfair dismissal seeking compensation and payment of notice of two weeks wages - Applicant's Agent submitted that the
dismissal of Applicant was unfair as she was dismissed without warning and given that the business was restructuring some better
notice should have been given, Applicant had continuous employment and hence was a permanent employee and should have been
treated differently - Respondent argued that Applicant was a casual employee, subject to notice of one hour in accordance with her
contract of employment, that Applicant's arguments with one of the owners bordered on misconduct and further, Respondent was
restructuring its business - Commission weighed all factors in considering the fairness or otherwise of the dismissal and concluded that
Applicant was dismissed unfairly, that reinstatement was not practicable and there was no job for Applicant to perform - Further, in
relation to the Applicant's contractual benefits claim, her contract was clear, she was subject to termination on an hour's notice and this
occurred and was lawful - Commission awarded compensation for the loss of what the Commission viewed as a fair notice - Order
Issued - Ms TR Jamieson -v- City Fire Holdings Pty Ltd T/A Skaters On Ice - APPL 1488 of 2002 - WOOD C - 03/10/03 - Property
and Business Services ................................................................................................................................................................................ 3729

Application re unfair dismissal - Applicant argued that dismissal was unfair because she had been given conflicting directions from
management in relation to attending work on Saturday and in regards to payment of weekend rates for this work - Respondent argued
that Applicant was never dismissed but did not attend work on the Saturday in question - Commission found that the evidence from the
Respondent was inconsistent and could not be correct in that it stated that the Applicant refused to attend on the Saturday and also
stated that she was not required to attend to work that day - Commission found that Applicant was unfairly dismissed suddenly,
without notice and without reason and awarded compensation - Granted - Mrs EV Jolley -v- Cecilia Wee, Director Sin-Aus - APPL
315 of 2003 - WOOD C - 31/10/03 - Accommodatn, Cafes&Restaurants .................................................................................................. 3733

Application for extension of time to file application re unfair dismissal - Evidence was adduced by affidavit - An officer of the
Miscellaneous Workers' Union submitted that the reason for the delay was that he proceeded on leave after being informed by the
Applicant of her dismissal and thereafter did not ensure that the application was properly prosecuted within time - Applicant submitted
that she was not aware or could certainly not recall being advised of any obligation to commence these proceedings within 28 days of
the date of termination of her employment - Commission found that the delay was solely attributable to the officers from the Union and
whilst that may not reflect well on the organisation, the Applicant ought not pay the ultimate price for the delays occasioned by the
fault of the union - Commission found that the Respondent was informed prior to the Applicant's dismissal that if she was dismissed
then it would be challenged and in the absence of any material prejudice being established by the Respondent, Commission was
satisfied applying principles that discretion should be exercised to extend time to accept the referral out of time - Granted - Ms S Lanza
-v- Arrix Integrated - APPL 559 of 2003 - KENNER C - 31/07/03 - Property and Business Services   ..................................................... 3735
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Application re unfair dismissal - Applicant argued that the termination was in the form of a letter written by Solicitors Skea Hager and Co
on behalf of the Respondent and alleged that there was a meeting between the parties and the Respondent picked on both him and his
partner and that the employment relationship was strained - Respondent argued the Applicant and his partner breached the
Respondent's covenant by bringing pets and other animals onto the property and refused repeated requests to remove them - Further,
Respondent argued the Applicant was not dismissed, that they were concerned about his performance, he did not seem to be coping,
they arranged a meeting for the purpose of trying to help him organise his work better and indicated during the meeting that they were
willing to train Applicant to conduct tours at another facility operated by them at Cable Beach - Commission found that the Applicant
was not dismissed as there were many indicators that the contract of employment did continue and the Applicant knew it to be
continuing and the Applicant's conduct after the 9/2/2003 certainly did not indicate that he was dismissed that day or even that he
thought he was dismissed - Commission found that it was more likely than not this application was commenced for vexatious purposes,
it was one of a serious of litigations between the parties and that it would be inequitable to allow the matter to proceed any further and
the application was devoid of merit - Dismissed for want of jurisdiction - Mr RN Levitt -v- Malcolm Douglas Broome Crocodile Park -
APPL 184 of 2003 - GREGOR C - 29/10/03 - Sport and Recreation   ...................................................................................................... 3738

Application re unfair dismissal seeking reinstatement or in the alternative compensation - Applicant argued that he was never counselled
about the standard of his work, the Respondent was aware that he did not have much computer experience at the commencement of his
employment and he was advised that he would be given ample time and training to learn and he got very limited training - Respondent
argued the Applicant was not performing the job he was employed for, he did not comply with requirements of the job even after
numerous requests, he wanted to do things his own way and he was both advised individually and at meetings that his job was in
jeopardy - Commission reviewed authorities and found on evidence that the Applicant did not perform his duties properly, did not
follow instructions and was thus not suited to the job and that in all the circumstances, the Applicant was afforded a fair go all round -
Dismissed - Mr HT Machielse -v- Nu West Developments Pty Ltd - APPL 1728 of 2002 - WOOD C - 10/10/03 - Property Services .... 3741

Application for extension of time to file application re unfair dismissal - Applicant argued that the delay in lodging the application by the
due date was due to postal problems - Commission accepted the Applicant's evidence and taking into account the circumstances as a
whole, viewed that the balance of convenience in relation to this matter lay with the Applicant in that there was an acceptable reasons
for the delay, there was sufficient to establish an arguable case and the Respondent was aware that the Applicant was concerned about
his termination - Commission formed the view that it would be unfair not to accept the application given that there was no significant
disadvantage to the Respondent, apart from the normal disadvantage associated with a claim for unfair termination - Granted - Mr RJ
Mintrom -v- Stondon Pty Ltd T/As Avon Waste - APPL 1338 of 2003 - HARRISON C - 05/11/03 - Printg, Publishg & Rcdd Media .... 3748

Application re unfair dismissal and contractual entitlements seeking compensation - Applicant sought to amend her application and leave
was granted to amend the application to cite Mr Scott Sly and Mr Mark Bushell as Respondents - There was no appearance on behalf
of the Respondents - Commission found that Applicant had chosen to take action against the wrong legal entity as Mr Sly and Mr
Bushell were not the Applicant's employers and it knew of no precedent in this jurisdiction which would allow an application to
succeed in these circumstances - Commission added that this was not a situation where the Commission, having resort to the powers
under s.26 to act without regard to technicalities or legal forms, could or should correct the mistake made - Commission concluded that
it was difficult to conclude that Applicant was dismissed from her employment on 22/2/2002 or alternatively shortly thereafter -
Dismissed for want of jurisdiction - Ms AM Saltmarsh -v- Mr Mark Bushnell & Scott Sly - Onsite Health & Medical Services - APPL
426 of 2002 - WOOD C - 23/10/03 - Health Services ............................................................................................................................... 3749

Application re unfair dismissal - Applicant argued inter alia, there was no written documentation outlining his alleged poor performance
and the Respondent did not provide relevant information and training to staff on occupational health and safety standards and practices
- Further, the Respondent did not investigate work related instances whereby the client physically or sexually assaulted employees, he
wrote to the Board regarding his concerns about the client's behaviour and the lack of management action to protect staff and
management did not take any action on this - Respondent argued the Applicant did not communicate any information to her regarding
the client and his previous carer and that it made the decision to dismiss the Applicant at the end of the meeting on 19/09/02 after they
had discussed all the allegations and the Applicant had an opportunity to respond to them - Commission reviewed authorities and
found that Applicant was not afforded a fair go all round, that his dismissal was unfair and harsh and the penalty imposed upon him
was excessive given his record as an employee - Further, Applicant had no prior warning in writing and no warning that such
behaviours, openly expressed by him, but not actioned, would lead to dismissal - Commission concluded that the Respondent had
made up its mind when it advised the Applicant on 18/09/2002 that he should attend a disciplinary matter, he did not know he was to
be dismissed and these actions often found in summary dismissal - Order issued awarding compensation - Granted - Mr RA Shafran -
v- Mosaic Family Support Services Inc - APPL 1661 of 2002 - WOOD C - 15/10/03 - Health Services   ................................................ 3753

Application re unfair dismissal - Applicant argued that the process adopted by the Respondent in investigating the incident at Whitfords
station was flawed and the outcome was predetermined - Respondent argued that it had the right to terminate the Applicant as he
misconducted himself at Whitfords station and he had committed serious breaches of the Respondent's procedures on two previous
occasions - Further, Respondent maintained that it conducted full and adequate enquiries into the events surrounding the incidents to
effect the termination thus the Applicant was not denied procedural fairness - Commission found and was satisfied, at least on balance
the Respondent had demonstrated that the Applicant was guilty of misconduct justifying summary dismissal - Further, Commission
was satisfied that the Applicant was treated fairly because he was given sufficient opportunity to defend himself against the allegations
relied upon to effect his termination and he was afforded "a fair go all round" - Dismissed - Mr CR Smyth -v- Chubb Security
Australia Pty Ltd - APPL 883 of 2002 - HARRISON C - 24/10/03 - Other Services................................................................................. 3764

Application for extension of time to file application re unfair dismissal Applicant argued that she had been unfairly dismissed and that the
Respondent's reasons for bringing the termination was not justified and that it was unreasonable not to give her leave without pay
whilst she recuperated from a work related injury - Further, Applicant argued that she had a medical condition and was still suffering
from depression and provided medical advice on that and further argued that her past experience of harassment and bullying had
received no sympathy from Respondent - Respondent objected to the extension of time as the Applicant failed to meet her obligations
to notify the Respondent of her challenge to the dismissal and that the length of the delay was almost six months - Commission found
that the evidence tendered indicated that Applicant had a medical condition and still continued and that there seemed to be an arguable
case in that the requirements of s.41 of the Minimum Conditions of Employment Act 1993 had not been met in respect to whether the
Applicant was appropriately consulted and whether proper consideration was given to her circumstances at the time the employer
decided to terminate - Commission ordered for the extension of time be accepted - Granted - Ms E Stipanicev -v- Golden Egg Farms -
APPL 1237 of 2003 - SCOTT C - 17/10/03 - Food, Beverage and Tobacco Mfg ..................................................................................... 3772

Application re unfair dismissal - No appearance on behalf of the Applicant - Respondent argued that it had been almost 11 months since the
Applicant's employment ceased and the delay in progressing the issue had been prejudicial to the hospital's ability to effectively defend
the application and requested the Commission give consideration to dismissing the application for want of prosecution - Further,
Respondent took the Commission to the powers it had to dismiss a matter before it at any stage of the proceedings if it was satisfied
that further proceedings were not necessary or desirable in the public interest - Commission found inter alia, that the application had
now become trivial in terms of the public interest due to the lack of co-operation on the part of the Applicant and exercised its
discretion to dismiss the application - Dismissed for want of prosecution - Dr N Subramaniam -v- Human Resources (Medical) Sir
Charles Gairdner Hospital - APPL 1965 of 2002 - BEECH SC - 29/10/03 - Health Services .................................................................... 3774

Application re unfair dismissal and contractual entitlements seeking compensation - Applicant argued that she was not given a fair
procedure on termination of her employment and denied that she was at any time during the month or so of her employment counselled
or spoken to by the employer in relation to any shortcomings concerning the performance of her duties - Respondent argued that the
Applicant had difficulties complying with the Respondent's work and quality control procedures not only in relation to banking
matters, but also in relation to the general procedures prescribed in the Respondent's office and these matters were raised, it seems the
Applicant undertook to remedy the matters but they were not with the effluxion of time - Commission found on evidence that issues
were raised with the Applicant in relation to various matters and was not satisfied that the Respondent had, given the nature of the
probationary employment, acted unfairly - Further, Commission was not persuaded that the Applicant had made out her case and the
Applicant accepted that she had now been paid her accrued annual leave that she initially claimed in these proceedings - Dismissed -
Ms CQ Wan -v- Roxstead Holdings T/A Roxon Enterprises - APPL 385 of 2003 - KENNER C - 25/09/03 - Other Services  ................. 3776
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Conference referred re unfair dismissal seeking compensation - Applicant Union argued that the employees named in the memorandum
were summarily terminated as they were given no formal notice by the Respondent that they were to be terminated, that the memo put
up on the staff noticeboard on or about mid June 2002 did not constitute a written notice of termination and as the requirements of the
MCE Act 1993 in relation to redundancy were not met, the Respondent's employees were treated in a procedurally unfair manner -
Respondent denied that it harshly, oppressively and unfairly dismissed the employees and relied on the contents of Exhibits A1 and
R1, and discussions undertaken with employees prior to 30 June 2002 as a confirmation that the employees were notified that their
contracts of employment were to be terminated - Further, Respondent argued that as the employees did not suffer any loss of pay
between being terminated by the Respondent and taking on a new position with the Quirks then no compensation was due to each
employee, there was no legal requirement on the employer to come to an arrangement with the new employer about sick leave and long
service leave entitlement and on this basis, it was fair in all of the circumstances to terminate the employees in the manner which it did
- Commission reviewed principles, MCE Act and formed the view that when the Respondent's employees were terminated on 30 June
2002 as a result of the Respondent's loss of the Centre contract this was not a termination due to the ordinary and customary turnover
of labour, that the employees were made redundant - Commission found that the requirements of the MCE Act was not complied with
and the evidence was clear that discussions about the effect of the redundancy on each employee did not take place and alternatives to
termination were not canvassed with the employees once the decision was made to make them redundant - Further, Commission found
in all of the circumstances that each employee was terminated unfairly and directed the parties to confer and within seven days of the
date of the Decision to lodge a schedule of amounts owing to each employee in light of its Reasons for Decision - Compensation
awarded - Upheld and Order Issued - Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch -v-
Arrix Integrated - APPL 1468 of 2002;CR 129 of 2002 - HARRISON C - 10/10/03 - Other Business Services ........................................ 3801

2Appeal against Decision of Commission (83WAIG3161) re unfair dismissal seeking compensation - Appellant argued that the learned
Commissioner erred in law when he failed to properly consider the Respondent's breach of Section 41 of the Minimum Conditions of
Employment Act and erred in his finding that the Appellant, had he been offered the continuing work by the Respondent would have
refused to take the work - Respondent opposed the appeal - Full Bench found that there was an unfair dismissal and that there was no
reinstatement and that the Commissioner made no error in finding that there was no evidence to support a finding of injury and there
was no loss attributable and the Appellant could not be awarded any remedy pursuant to s.23A - Appeal dismissed - Mr BJ Hooker -v-
The Owners of Strata Plan 5679 Kashmir - FBA 28 of 2003 - Full Bench - SHARKEY P/COLEMAN CC/GREGOR C - 25/11/03 -
Business Services  ..................................................................................................................................................................................... 3948

Application re unfair dismissal and contractual entitlements - Applicant argued that she was unfairly dismissed without cause and without
notice and she did not have an opportunity to dispute her letter of termination - Further, the Applicant sought reinstatement but in the
alternative 13 weeks pay based on the State adult minimum wage for the period she was out of work, superannuation and commissions
as denied contractual benefits - Respondent argued that the Commission did not have jurisdiction as she was not an employee for the
purposes of the application - Further, the Respondent argued that he had reached a situation where he could not work with the
Applicant - Commission reviewed authorities and found on evidence that the Applicant was dismissed summarily without any good
reason and the dismissal was harsh and unfair and awarded compensation - Further, the Commission found that the Applicant had
made out part of her claim and was owed outstanding contractual entitlements, inclusive of superannuation - Granted - Ms SM Brookes
-v- Newkey Pty Ltd - APPL 196 of 2003 - WOOD C - 14/11/03 - Property Services   .............................................................................. 4072

Application re unfair dismissal - Applicant argued that he was unfairly dismissed without notice as the Respondent could no longer afford
to retain his services - Respondent argued that the Applicant resigned from his position - Commission found on evidence that the
Applicant's employment came to an end at the Respondent's initiative and at no time prior to the termination was any notice given to
the Applicant as to performance, conduct or the possibility of a redundancy - Further, the Commission found on evidence that the
sudden dismissal of the Applicant without notice was unfair and awarded compensation - Granted - Mr M Brookland -v- Aqua View
Holdings Pty Ltd (ACN 076 156 879) - APPL 60 of 2003 - KENNER C - 18/11/03 - Air & Space Transport........................................... 4076

Application for extension of time to file application re unfair dismissal - Applicant argued that her application ought be accepted out of time
because she considered that she had been unfairly dealt with by the employer and, moreover, was not aware of the 28 day time limit -
Commission concluded that whilst the conduct of the Applicant was admitted to, there may be some issues as to the manner of her
dismissal but the Commission can take that matter no further - Commission also found that the relevant principles in relation to these
matters are well settled and there is an onus on the Applicant to diligently ascertain whether there are any time limits imposed -
Dismissed for want of jurisdiction - Ms N Hoier -v- Butler Flowers - APPL 1332 of 2003 - KENNER C - 20/10/03 - Basic Material
Wholesaling ............................................................................................................................................................................................... 4091

Application re unfair dismissal - Applicant argued that she was unfairly dismissed without notice and made redundant - Further, the
Applicant was not seeking reinstatement but compensation for the period of time she was unemployed - Respondent argued that the
Applicant was terminated due to a genuine redundancy situation - Commission reviewed the authorities and concluded that the
Respondent did not discuss the Applicant's termination with her or of the necessity to terminate her due to a redundancy as per the
procedures and processes under the Minimum Conditions of Employment Act 1993 - Further, the Commission found on evidence that
the sudden dismissal of the Applicant without notice was unfair and awarded compensation - Granted - Ms S Oliver -v- Roxstead
Holdings T/A Roxon Enterprises - APPL 229 of 2003 - HARRISON C - 18/11/03 - Other Business Services ......................................... 4111

Application re unfair dismissal and contractual entitlements - Applicant argued that he was unfairly dismissed and denied certain
contractual benefits by the Respondent - Applicant also argued that he was unfairly selected for redundancy as there were a number of
people performing broadly similar jobs and he was the longest serving - Further, the Applicant argued that the redundancy was not
discussed with him prior to its implementation, nor was the redundancy decision based on any reasonable or objective criteria -
Respondent denied the claim and argued that the Applicant was not unfairly dismissed and said the reasons for the redundancy and the
conditions to apply were discussed with him prior to the redundancy taking effect and confirmed in writing - Commission having
considered the evidence concluded that whilst the Respondent in making the Applicant redundant in the manner in which it was
effected set out to treat the Applicant fairly but approached the matter with the wrong frame of reference - Commission also concluded
that the overall effect of the Respondent's approach was to ultimately deprive the Applicant of an opportunity of retaining his
employment, had there been a proper evaluation of skills, experience and attributes of all of the sales team members - Further, the
Commission concluded that the Respondent did not comply with its obligations pursuant to s41 of the Minimum Conditions of
Employment Act and on all of the evidence found that the Applicant was unfairly dismissed and awarded compensation - Granted - Mr
G Webb -v- TL Engineering (Aust) Pty Ltd - APPL 929,1302 of 2003 - KENNER C - 03/12/03 - Motor Vehicle Rtlg & Services ......... 4125

Application for extension of time to file application re unfair dismissal - Applicant argued that he was unfairly dismissed without notice and
made redundant, he also asserted that he was denied certain contractual benefits - Further, the Applicant argued his application was
filed out of time because he had not worked in Australia and was not aware of his rights as an employee, he also had concerns
regarding his future employment prospects - Commission reviewed the authorities and concluded that the Applicant has an arguable
case in terms of the Minimum Conditions of Employment Act 1993 (WA), and having regard to the explanation for the delay the
Commission exercised its discretion in the circumstances to extend time to accept the application out of time - Granted - Mr DR White
-v- Chris Pyrc & Linda Pyrc of Netplay, Perth Webpages, Pyrc Consulting - APPL 930 of 2003 - KENNER C - 29/07/03 -
Communication Services   ......................................................................................................................................................................... 4130

Conference referred re termination of employment - Applicant Union argued and denied that its member was summarily dismissed on the
grounds of serious misconduct and had abused the safety tagging system rather there had never been an issue with respect to his
tagging of equipment or conduct - Further, Applicant Union argued that the eligibility for membership rule enabled the Applicant to
represent the interests of any employee engaged in the industry of metalliferous mining and the mining of minerals - Respondent
opposed the claim and argued that he had abused the safety tagging system and attempted to sabotage the mining operations by tagging
critical machinery with pre-existing minor defects that he was responsible for fixing but had refused to fix - Further, Respondent
argued that the Applicant Union lacked the constitutional capacity under its registered rules to enrol the member and he was not
covered by the Union's eligibility for membership rule - Commission rejected the Respondent's claim regarding Applicant Union's
jurisdiction and the application lodged in the Commission - Commission found that Respondent could not justify a summary dismissal
for misconduct and furthermore, no one had conducted any form of investigation - Commission found that the member was dismissed
unfairly and reinstatement was inappropriate and awarded compensation - Declaration and Order issued - The Australian Workers'
Union, West Australian Branch, Industrial Union of Workers -v- Freeman Earthmoving Pty Ltd - CR 131 of 2002 - KENNER C -
28/11/03 - Services to Mining  ................................................................................................................................................................... 4137
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Conference referred re unfair dismissal - Applicant Union argued that its member was initially terminated due to a lack of work but after
enquiries regarding the redundancy it became apparent that the Applicant was summarily dismissed because of misconduct - Further,
the Applicant Union argued that the dismissal was unfair and seeks compensation for 13 weeks pay - Respondent argued that the
Applicant had stolen from the Respondent company for his own use at home - Further, the Respondent argued that there were concerns
raised as to the volume of goods purchased against the amount of work going through the workshop - Commission reviewed the
authorities and found on evidence that the Respondent wrongly exercised its powers to summarily dismiss, the dismissal was unfair
and awarded compensation - Order issued - AUTO, FOOD, METAL, ENGIN UNION -v- Nix Sheet Metal Engineering - CR 253 of
2002 - COLEMAN CC - 03/10/03 - Metal Product Manufacturing .......................................................................................................... 4143

Conference referred re order returning employee to work as croupier or re-deployment to another position and compensation for time not
paid - Applicant Union argued on various issues regarding the unfair treatment of the employee, that the employee's terms and
conditions of employment should be determined by the Burswood International Resort Casino Employees Award 2002 and that
compensation for loss of wages should be paid to the employee for when he was fit to work but was not offered work by the
Respondent - Applicant Union also sought to amend the orders sought which the Respondent objected strongly and the Commission
allowed the amendment so as not to deny the employee the opportunity to have his claims examined on their merits because of an error
by the union - Commission reviewed authorities and found on evidence that the claim for compensation should be dismissed as the
Respondent was acting according to the accepted belief at the time, that the employee could not work as a croupier and that the order
sought for re-deployment must be refused as the position to which the Union sought to re-deploy the employee did not exist because it
lapsed when the offer of 23/6/2003 was refused - Further, Commission concluded that an unfairness had occurred, the Respondent was
required to return the employee to the position and duties of a croupier and that his return be the subject of review during a period of
time to be agreed - Granted In Part - Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch -v-
Burswood Resort (Management) Ltd - CR 101 of 2003 - BEECH SC - 03/12/03 - Sport and Recreation ................................................. 4150

Conference referred re unfair dismissal seeking compensation - Applicant Union argued inter alia, that the four employees named in the
schedule were unlawfully and thus unfairly treated because they were not paid redundancy entitlements at termination and that each
employee were made redundant and not terminated due to the ordinary and customary turnover of business - Respondent argued that
all employees were offered suitable alternative employment and all employees the subject of this application except one, chose not to
take up these offers of their own volition - Commission reviewed authorities, award and found that the Respondent did not comply
with the requirements of clause 46 of the award, that in all circumstances, the employees were terminated unfairly and were not
afforded a fair go all round and awarded compensation - Upheld in Part and Order Issued - Australian Liquor, Hospitality and
Miscellaneous Workers Union, Western Australian Branch -v- Eurest Catering - CR 248 of 2002 - HARRISON C - 10/11/03 - Other
Services   ................................................................................................................................................................................................... 4157

Conference referred re unfair dismissal seeking compensation - Applicant Union argued that its member was summarily terminated, no
reason was given for her termination, that her contract of employment did not cease due to the effluxion of time as she did not have a
fixed term contract - Further, it was clear that when her position was advertised, that Respondent had unilaterally decided that it no
longer wished to be bound by the existing contractual arrangement that it had with the member, therefore the Respondent terminated its
member - Respondent maintained that the member was not terminated, that the contract of employment ended due to the effluxion of
time and there was no unfairness in the way in which it decided to advertise the position as the member had no intention of continuing
her position with the Respondent because she was already seeking alternative employment - Commission reviewed authorities and
found that the member was not employed on a fixed term contract, that the employment contract was subject to renegotiation on a
regular basis and that Commission had jurisdiction to deal with the application - Further, Commission found that in all circumstances,
the member was not given a fair go all round and was therefore unfairly dismissed and awarded compensation - Upheld and Order
Issued - Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch -v- Hillarys Primary School
Parents and Citizens Association INC - CR 17 of 2003 - HARRISON C - 20/10/03 - .............................................................................. 4164

Application for extension of time to file application re unfair dismissal - Applicant argued that she was dismissed without any proper
grounds and that she had been dealt with harshly, unjustly and unethically - Further, the Applicant argued that she was aware of the 28
day time limit imposed by the terms of the Industrial Relations Act 1979 but she was in two minds in relation to whether she ought file
the application because of a concern about the potential effect on her new employment - Respondent opposed the application -
Commission reviewed the authorities and found the delay is self-evidently a very short delay and accepts that the Applicant had
genuine reservations as to whether she would commence the proceedings in relation to her new employment - Further, the Commission
was persuaded on all of the evidence that there is at least an arguable case, and therefore, that is a positive factor in support of the
extension of time application - Application for an extension of time granted. - Ms MJ Thomson -v- Longden Burke & Co - APPL 2009
of 2002 - KENNER C - 15/04/03 - Other Personal Services  .................................................................................................................... 4178

TRANSFER
Application re transfer of an employee - Commission noted that the substance of the application had been resolved and all matters had been

concluded in respect of the employee and issued an order pursuant to s.27(1)(b)(ii) of the I.R. Act that it was not in the public interest
that the application remain on foot - Dismissed - Civil Service Association of Western Australia Incorporated -v- The Chairman, Anti
Corruption Commission - P 50 of 2002 - SCOTT C - 20/08/03 - Government Administration.................................................................. 3118

Conference re dispute regarding transfers - Applicant Union applied for interim orders preventing the respondent from closing the Bunbury
office and that the transfers of the applicants be stayed pending the finalisation of the matter - Respondent opposed the application and
argued the Arbitrator did not have jurisdiction to deal with the matter - Respondent also argued there was no possibility of employment
within the Department in Bunbury as the office had closed and the obligation on the employing authority was to deal with its
employees appropriately and the respondent had work for the employees elsewhere so they were not surplus to the requirements of
their department - Commission found matters referred to as being alleged breaches of s.94 of the PSM Act and of s.96D of the IR Act
were matters within the Arbitrator’s jurisdiction - Reasons for Decision and Interim Order Issued - Civil Service Association of
Western Australia Incorporated -v- Director General, Department of Indigenous Affairs - PSAC 34 of 2003 - Public Service Arbitrator
- SCOTT C - 17/09/03 - Government Administration................................................................................................................................ 3371

Application re contractual entitlement - Applicant argued that under her contract of employment there was no capacity for the respondent to
demote her by transferring her and that she should have remained in her existing position to which she had been appointed - Applicant
further argued that throughout her employment no issue was raised about her performance and that as she was demoted and given the
procedure adopted by the respondent she was denied benefits due to her under her contract of employment - Respondent argued the
applicant was advised the transfer was not a performance issue, that the need for the transfer was to achieve a cultural change, the onus
was on the respondent to provide a job at the applicant's designated classification and pay wages and not to provide work in a specific
location and as there was no specific term of the applicant's contract of employment which limits her employment to a particular
position the Commission cannot imply a benefit for the applicant to permanently hold a particular position - Further, Respondent
argued the Commission had no jurisdiction to deal with the matter and maintained the applicant's transfer was not a demotion as there
was no down skilling - Commission found there was jurisdiction to deal with the applicant's claim on the basis that she was not seeking
a benefit due to her under the Agreement - Commission further found that although the applicant's forced transfer was poorly handled
and the applicant was treated in a manner which left much to be desired, the applicant was not demoted but transferred to a position of
equal status and skill level - Dismissed - Mrs J Brown -v- University of Western Australia - APPL 1178 of 2002 - HARRISON C -
19/09/03 – Education ................................................................................................................................................................................. 3381
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Applications re harsh, oppressive and unfair dismissal - Respondent argued that at the time of dismissal, the Applicants were in business for
themselves and not employees of the Respondent for the purpose of the I.R. Act - Further, Respondent argued that there was no
dismissal, that the Applicants left their employment on their own behalves and had virtually said they were not going to shear the wet
sheep and they were "out of there" - Commission reviewed authorities and found on evidence that at all material times the Applicants
were employees of the Respondents, that the Respondent dismissed the Applicants, that their dismissals were unfair and gave reasons
thereof - Further, Commission directed the parties to confer in an endeavour to agree upon the figures for compensation resulting from
its decision and report back within two weeks from the date of the Commission's decision - Further Reasons for Decision and
Supplementary Reasons for Decision issued regarding the payment for compensation, the costs of fuel and the distances travelled, the
Respondent's submissions regarding payment by instalments and the Commission's reasoning in the Further Reasons for Decision
regarding the conclusions about the costs of fuel and the distances travelled - Granted - SJ Nicholls -v- K Steele - APPL 1391,1392 of
2002 - BEECH SC - 01/07/03 - Services to Agric/Huntg/Trappg............................................................................................................... 2813

UNFAIR DISCREPANCY
Conference referred re unfair dismissal - Applicant Union accepted that Applicant committed significant breaches of the railroad rules,

regulations and procedures, however, they submitted that the dismissal was harsh, oppressive and unfair because of inconsistent
treatment by the Respondent, compared to penalties imposed upon the train controller who the Applicant said condoned his conduct
and other drivers had done the same in similar circumstances and had not been dismissed or had been dismissed and offered short term
employment with the Respondent - Respondent argued that Applicant knowingly committed a serious breach of railroad rules and
regulations, putting in jeopardy potentially, human life and the Respondent's property - Further, during the course of the investigations
into the incident, Applicant demonstrated a lack of candour, a factor also upon which it relied in making its decision to terminate his
employment - Commission found the Applicant was a senior and experienced locomotive driver and a safety representative who had an
obligation in regard to safety matters in the workplace, that he was aware of the relevant safety requirements imposed upon train
drivers as prescribed by the Rule Book and the General Appendix and Applicant was primarily responsible for the safe conduct of his
train on the railroad in accordance with established practices and procedures - Further, Commission concluded that the primary
responsibility for decision making in terms of the actual physical management of the train must reside with the driver and there was no
direct and probative evidence that practices other than those in the Rule Book and the General Appendix were brought to the attention
of and condoned by the Respondent's railroad senior management - Dismissed - The Construction, Forestry, Mining and Energy Union
of Workers -v- BHP Billiton Iron Ore - CR 195 of 2002 - KENNER C - 17/06/03 - Rail Transport .......................................................... 1845

Application re unfair dismissal - Applicant argued the Respondent failed to pay him notice in accordance with the requirements of s.170CM
of the Workplace Relations Act 1996 and he also said the unfairness was constituted by a failure to comply with the requirements of
s.41 of the Minimum Conditions of Employment Act 1993 in that the significant effect of his termination on him was not discussed -
Respondent argued that they did get advice in regard to terminating the applicant, the employee was informed as soon as reasonably
practicable that a decision had been made to make his position redundant, they discussed the likely effects of the Applicant's
redundancy with him - Respondent also argued that they had not acted in bad faith and conceded the advice it had received was
incorrect - Commission found there had been an unfairness in that at the time of termination the Respondent failed to pay the Applicant
the notice that was due to him and in that regard it was found that there had been an unfair dismissal and the applicant had suffered a
loss of a notice period - Upheld - Mr J Martelletti -v- West Australian Networks - APPL 464 of 2003 - SCOTT C - 20/08/03 ................. 3166

Conference referred re unfair treatment procedures in wage anomalies - Applicant Union argued that its two members had been unfairly
treated by receiving lesser payments than other employees with equivalent annual reviews and sought that the Respondent be ordered
to recalculate and restore the payments to its members from when their annual review assessment was recorded as "exceeds
expectations" - Respondent denied any unfairness and argued the claim should be dismissed because there was no factual basis in the
Union's arguments to show that the employees were being treated unfairly - Commission found on evidence that the Union had failed
to show that the system was flawed, that the evidence of the members did not support the contentions finally argued by the Union and
in all the circumstances, the Union had not established that there had been unfair treatment of its members - Dismissed - COMM,
ELECTRIC, ELECT, ENERGY -v- Millennium Inorganic Chemicals - CR 46 of 2003 - GREGOR C - Basic Material Wholesaling ...... 3198

Conference referred re unfair dismissal seeking compensation - Applicant Union argued the member was unfairly terminated in August
2002 when the respondent unilaterally and significantly reduced her hours of work and the respondent's conduct in fundamentally
changing the member's contract of employment amounted to a termination of her contract of employment in circumstances which were
harsh, unfair or oppressive - No appearance by the respondent - Commission gave leave to amend the name of the respondent -
Commission found the member was a permanent, part-time employee, the member's employment was effectively terminated when her
hours were unilaterally reduced by the respondent and in significantly reducing the member's hours, without agreement by the member,
the respondent repudiated its contract of employment with the member sufficient for it to amount to a termination and the termination
was not effected lawfully and in a procedurally fair manner - Granted and Compensation Awarded - Australian Liquor, Hospitality and
Miscellaneous Workers Union, Western Australian Branch -v- BBS Espresso - CR 202 of 2002 - HARRISON C - 08/09/03 - Food
Retailing ..................................................................................................................................................................................................... 3427

UNIONS
3Application to vary the Iron Ore Production and Processing (BHP Billiton Iron Ore Pty Ltd) Award 2002 - Applicants sought a variation

by way of a six percent wage increase and argued that there had been demonstrated improvements in productivity and efficiency
consistent with the Commission in Court Session award making proceedings - Respondents objected and opposed the application to
vary the award citing that there was no justification for the variation as there was no increase in flexibility, productivity and efficiency
- Further, Respondents argued that there was resistance to change contrary to the expectations of the Commission in Court Session -
No appearance from the second named Respondent, CEPU - Commission in Court Session decided to vary the Award to provide for a
three percent aggregate wages increase payable from 19/01/2003 and a further three percent aggregate wages increase from 19/7/2003
- Further, CICS had the view that there was ample jurisdiction and power to make such an order - CICS also observed that the second
named Respondent (CEPU) had taken no real interest in the proceedings and that it had not established that the requisite changes in
productivity and efficiency had been achieved and therefore did not extend the benefits of the decision to the CEPU - Granted in Part -
AUTO, FOOD, METAL, ENGIN UNION & Others -v- BHP Billiton Iron Ore Pty Ltd & Other - APPL 1646 of 2002 - Commission in
Court Session - KENNER C/WOOD C/HARRISON C - 16/04/03 - Metal Ore Mining............................................................................. 1672

Application for a Declaration pursuant to s.71 of the Industrial Relations Act - Applicant Union sought a Declaration pursuant to S.71(2) of
the Industrial Relations Act that the Australian Maritime Officers' Union was the counterpart federal Union of the AMOU which was a
state organisation as defined in s.71(1) of the Act - Application was unopposed - Full Bench found that the federal AMOU was
registered pursuant to the Workplace Relations Act 1996 and that was a federally registered organisation and that was also a State
Organisation - Full Bench also determined whether the federal body was a Branch within the meaning of the definition of Branch in
s.71 of the Act - Finally Full Bench was satisfied that the AMOU Western Area was a branch of an organisation of employees
federally registered within the meaning of branch as defined in s.71 of the Act and made the declaration sought by the AMOU -
Declaration issued - The Australian Maritime Officers Union - Western Area Union of Employees -v- (Not applicable) - FBM 6 of
2003 - Full Bench - SHARKEY P/WOOD C/HARRISON C - 05/09/03 - Unions .................................................................................... 3074

Conference re interim orders sought for intervention and Joinder of Application 102/2003 - Intervener sought to intervene in his own right
in relation to the matter as he was the subject of the application and also sought to have a joinder of application re proceedings
commenced under s.29(1)(b)(ii) of the Act - Intervener argued he was likely to be affected by the Commission's decision and that there
was sufficient interest to intervene and that he would receive natural justice - Applicant objected to the intervention and joinder and
argued that it was well equipped and committed to advocating the case fully and professionally - Respondent also opposed the
intervention and the joinder of the intervener and argued that the intervention was vexatious - Further, it would have the effect of two
agents prosecuting the same matter and this would complicate matters - Public Service Arbitrator found that it was not desirable or in
the public interest to have two representatives acting on the intervener's behalf which would be unfair to Respondent and therefore
refused to grant the intervention - Further, Public Service Arbitrator found that it would be inappropriate to join the applications as it
would be unfair to the Respondent and not in the public interest and therefore declined the joinder application - Both applications
dismissed - Civil Service Association of Western Australia Incorporated -v- Director General, Department of Justice (Formerly known
as Ministry Of Justice) - PSAC 51 of 2002 - Public Service Arbitrator - HARRISON C - 04/09/03 - Government Administration .......... 3115
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Complaint re breaches of Industrial Relations Act 1979, sections 96E(1)(b) and 96(2) - Complainant argued that if an officer or member of
an organisation was guilty of an offence under section 96C, 96D, or 96E then the organisation was also guilty of that offence unless it
proved it had taken all reasonable steps to prevent that offence - Further, Complainant argued that an Officer of the Defendant
organisation had been found guilty of an offence and that Defendant had elected to call no evidence to prove it had taken all reasonable
steps to prevent such an offence - Defendant argued that there was no evidence to establish that the person named Joseph McDonald
who was found guilty by Mr. Tarr IM on 9 October 2002 was the same person as the Joseph McDonald referred to the evidence of Mr.
Spurling - Industrial Magistrate found that as a fact the named person named as a Defendant was the same Joseph McDonald who was
Assistant Secretary of the Defendant organisation and that the Defendant in this case must be convicted of the charge before this Court
- Proven - Brian Appleby, Department of Consumer and Employment Protection -v- The Construction, Forestry, Mining and Energy
Union of Workers - CP 1 of 2003 - Industrial Magistrate - Brown I.G. IM - 22/08/03............................................................................... 3122

Application for a new award - Metal Trades (Labour Hire) Award 2002 - Applicant Union sought to register a new award pursuant to
Section 36A of the Industrial Relations Act 1979 with the intent to regulate the rates of pay and define the conditions of employment of
employees who are on hire to clients and work under the clients direction - Respondents opposed the new award as it would be against
public interest because there were proceedings of a similar matter on foot in the Australian Industrial Relations Commission -
Commission found that no sufficient attempt had been made to discharge the heavy onus that must be discharged when what was
sought to a refusal to exercise jurisdiction on the public interest ground and there was no substance at all in this application - Dismissed
- AUTO, FOOD, METAL, ENGIN UNION -v- Adecco & Others - A 3 of 2003 - GREGOR C - 12/09/03 – Various.............................. 3335

2Application for alteration of Union rules, rule 5 - Eligibility - Applicant Union sought to have the existing exclusion removed from the
membership of the Applicant Union of communications officers, trainee communications officers and communications supervisors and
that those officers be eligible for membership - No objections to the alterations filed in the Commission - Full Bench found that
reasonable steps had been taken to adequately inform the members of the intention to apply for the registration of the proposed
alterations to the rules - Further, Full Bench found that both the Organisation's rules and the Industrial Relations Act had been
complied with in its entirety - Granted - United Firefighters Union of Western Australia -v - (Not applicable) - FBM 7 of 2003 - Full
Bench - SHARKEY P/BEECH SC/SCOTT C - 07/10/03 - Unions   ......................................................................................................... 3806

1Appeal against decision of the President in matter No. PRES 4/2003 given on 17/4/2003 re Orders pursuant to s.66 of the I.R. Act -
Appellant argued that the President declined to make any orders or declarations in favour of the Appellant and dismissed the
application in that the President misconstrued s.66 of the I.R.Act - Further, the President was obliged to grant relief sought by the
Appellant because the Appellant had established that the rules of the Respondent were not observed or were observed in an
inappropriate manner - Respondent opposed the appeal - Industrial Appeal Court found that the learned President was under a legal
duty to exercise the jurisdiction of the Commission and to hear the Appellant's application made under s.66 of the Act - IAC found that
the appeal should be allowed and declared that the Appellant when President of the Respondent acted within the Rules of the CSA and
the Appellant had the power to call the Council meeting and that convening a special Council meeting the Appellant exercised her
powers conferred on her under the rules of the CSA and did not act in breach of any of the requirements of procedural fairness -
Appeal allowed - DM Robertson -v- Civil Service Association of Western Australia Incorporated - IAC 9 of 2003 - Industrial Appeal
Court - Anderson J./Owen J./Parker J. - 27/11/03 – Unions ....................................................................................................................... 3938

UTILISATION OF CONTRACTORS
Application for an Enterprise Order pursuant to Section 42I of the Industrial Relations Act - Applicant Union had argued that bargaining

between Applicant Union and Respondent had ended and that there was no reasonable prospect of the negotiating parties reaching
agreement - Further, there was no response or objection to the terms of the draft agreement but Respondent had objected to the
principle of signing any agreement to which the Applicant Union was a party - Respondent indicated that there were only
subcontractors on the sites and could see the signing of those agreements gave them no relief from industrial action - Further,
Respondent gave no evidence - Commission found that there was an absence of any challenge to what was said by the witness, thus he
was regarded a credible witness - Further, Commission was concerned that there had not been a proper ventilation of the principles to
be applied and was required to deal with the matter on the basis that was set out in s.42I of the Act and decided that the enterprise order
sought by the Applicant Union should be issued with effect from 16 August 2003 until 15 August 2004 - Enterprise order made -
Construction, Forestry, Mining and Energy Union Western Australian Branch -v- Hanssen Pty Ltd Project Management - APPL 606 of
2003 - GREGOR C - 15/08/03 - Construction Trade Services ................................................................................................................... 3220

4Application for Stay of Operation in Matter No. 606 of 2003 pending an appeal to Full Bench - Applicant sought to stay the operation of
the whole order No. 606 of 2003 on the grounds that there was no jurisdiction or power to make the enterprise order because the
enterprise order was not made within 21 days after the making of the declaration under s.42H(1) of the Act and the Commissioner at
first instance misconstrued s42I(1) and failed to exercise its discretion - Further, the CFMEU had failed to discharge the burden of
establishing that on the substantial merits of the case an order should be made and that the terms of the order were fair and reasonable -
Respondent opposed the application - President found that there were a number of serious issues to be tried including the question of
whether the Commissioner was deprived of jurisdiction or power or whether the fact that the matter was heard and determined more
than 21 days after the s.42H application was made could be remedied under the Act - Further, there was a serious issue to be tried on
whether s.26(3) of the Act was not complied with or whether as a matter of common law, procedural fairness was not afforded to the
Applicant by that failure - Finally, President found that the interests of the Applicant should be served before those of the Respondent
and its members - Order for a stay granted - Hannsen Pty Ltd Project Management -v- The Construction, Forestry, Mining and Energy
Union of Workers - PRES 14 of 2003 - President - SHARKEY P - 02/10/03 - Construction Trade Services ............................................ 3329

Conference referred re alleged termination and declaration pursuant to Section 42H - Applicant Union argued that the Commission did have
jurisdiction to deal with the matters - Further, Applicant Union argued that the members were employees and served the Respondent in
its business as directed under its control - Respondent argued that the Commission had no jurisdiction to deal with either of the matters
because both members were not employees of the Respondent and the Respondent merely acted as an intermediary between them and
the particular builder they were sent to work for - Commission found that the members were not in the relationship with the
Respondent which could be described as a contract of service and that on balance they were in a relationship of contract for services -
Further, Commission found that neither were in a relationship with the Respondent of employee/employer and therefore it had no
jurisdiction to hear and determine the matters - Dismissed for want of jurisdiction - Construction, Forestry, Mining and Energy Union
of Workers -v- Personnel Contracting Pty Ltd T/A Tricord Personnel - APPL 1036 of 2003;CR 168 of 2003 - GREGOR C - 23/10/03 -
Construction Trade Services  .................................................................................................................................................................... 3794

VICTIMISATION
Conference re dispute regarding transfers - Applicant Union applied for interim orders preventing the respondent from closing the Bunbury

office and that the transfers of the applicants be stayed pending the finalisation of the matter - Respondent opposed the application and
argued the Arbitrator did not have jurisdiction to deal with the matter - Respondent also argued there was no possibility of employment
within the Department in Bunbury as the office had closed and the obligation on the employing authority was to deal with its
employees appropriately and the respondent had work for the employees elsewhere so they were not surplus to the requirements of
their department - Commission found matters referred to as being alleged breaches of s.94 of the PSM Act and of s.96D of the IR Act
were matters within the Arbitrator’s jurisdiction - Reasons for Decision and Interim Order Issued - Civil Service Association of
Western Australia Incorporated -v- Director General, Department of Indigenous Affairs - PSAC 34 of 2003 - Public Service Arbitrator
- SCOTT C - 17/09/03 - Government Administration................................................................................................................................ 3371
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3State Wage Case 2003 - CICS considered whether to give effect to the National Wage Case Decision (Safety Net Review - Wages) (NWD)
dated 6/5/2003 and review the Minimum Weekly Rates of Pay under the MCEA, 1993 - Minister for Labour Relations argued that in
accordance with s.51(3) of the Act the date of effect of the wage adjustment should be no later than 5/6/03 and there was no economic
or other merit argument that there should be a 12 month qualifying period for the increase - TLC argued s.51(3) of the Act was clear
and unambiguous in requiring any wage increase made under s.51 to have effect within 30 days of the NWD - AMMA argued that
s.51(3) of the Act did no more than require the Commission to make its decision operative within 30 days of the NWD and it did not
require the increase to be effective within that time frame - CCIWA argued that the employees covered by state awards should not
have an advantage as to when the NWD applied compared to those covered by Federal awards, where there was often a significant
period from when the decision was handed down to the actual increase itself, and that the imposition of an adjustment within 30 days
of the NWD in WA would destroy the efficacy of award structure - CICS rejected submissions for an award by award application of
the wage increase and gave reasons therefore - Further, CICS reviewed I.R. Act and found no good reason not to implement the NWD
by general order, varying the wages by $17.00 for award rates up to including $731.80 per week and $15.00 for award rates above
$731.80 per week and issued the Statement of Principles - June 2003, effective from 5/6/03 - Majority CICS interpreted s.51(3) of the
Act as meaning that the provisions of the General Order were to have effect no more than 30 days after the date of the NWD - CICS
further found on the economic material before them, there was nothing substantial which would deter the Commission from the course
of maintaining the alignment between the Statutory Minimum Wage for employees 21 years and over and Adult Minimum Award
Wage, and that the rate of $448.40 per week was an equitable level of remuneration and accords with principles of fairness and justice
- CICS found it was mandatory for the Commission to review the minimum weekly rates of pay for apprentices and trainees under
ss.14 & 15 respectively of the MCEA each time a National Wage Case was considered, and to make an order setting the new minimum
weekly rates effective from the date of the State Wage Case General Order - Further, that it was important that the minimum wage rate
under the MCEA did not impact on award rates so as to cause confusion and expose employers to the possibility of breaching the
MCEA while adhering to the award rate - CICS determined two classes of trainees for the purposes of s.15 of the MCEA and gave
reasons therefore and declined to set a different rate on the sole basis of age, for a trainee who has reached the age of 21 years of age -
State Wage Case, Statutory Minimum Wage, Reasons for Decision and General Orders Issued - (Commission's own motion) -v-
Trades and Labor Council of Western Australia & Others - APPL 569 of 2003 - Commission in Court Session - COLEMAN
CC/BEECH SC/GREGOR C - 05/06/03 – Various .................................................................................................................................... 1899

Application re unfair dismissal - Applicant argued dismissal was harsh as there was no warning given, the discussion at termination was
very brief and he was not given the opportunity to defend any allegation of wrong doing - Respondent argued that the applicant's
dismissal was purely for financial reasons as the company was in dire straits and had to make cutbacks and this was discussed with the
applicant and alternatives were sough - Further, Respondent challenged the jurisdiction of the Commission and argued that the
applicant's annual salary was above the threshold specified in the Act and that it was not prepared to discuss the issue further until their
jurisdictional matter had been heard - Commission reviewed I.R. Act, authorities and found that 'salary' could be read as separate to
'allowance' and both were components of 'remuneration'; that the prescribed amount referred to in s.29AA of the Act related to the
salary received by the applicant and that component was below the prescribed amount, therefore the application was within the
Commission's jurisdiction - Order Issued - Mr PJ O'Sullivan -v- Cooks Construction - APPL 43 of 2003 - WOOD C - 04/07/03 - Other
Mining........................................................................................................................................................................................................ 2860

Application re unfair dismissal seeking compensation - Applicant argued he was treated differently from other employees, the timing of the
dismissal was calculated to deprive him of a higher goodwill payment, he was only given two days to provide a formal proposal for the
billing requirement to the respondent, the respondent ignored his business was a significant fee earner and contributed to overall profits
and the manner of his termination was procedurally inadequate and unfair - Respondent argued there was continuing concerns with the
applicant's productivity, this was raised on several occasions and there was no improvement by the applicant - Further, the applicant
did not propose a suitable alternative arrangement, he was made redundant as there was not sufficient work to keep him employed but
if he had been meeting his target there would not have been a reason to make him redundant - Commission found the applicant was not
made redundant, the respondent did not correctly address performance issues with the applicant, he was not afforded a fair go all round
and his dismissal was harsh and unfair and awarded compensation - Claim for notice dismissed - Granted in Part - Mr D Schildkraut -
v- Craig A Vivian, Robert W Parker and Ian K Macpherson Trading as Ord Partners & Others - APPL 1298 of 2002 - WOOD C -
03/07/03 – Finance ..................................................................................................................................................................................... 2867

Conference referred re unfair treatment procedures in wage anomalies - Applicant Union argued that its two members had been unfairly
treated by receiving lesser payments than other employees with equivalent annual reviews and sought that the Respondent be ordered
to recalculate and restore the payments to its members from when their annual review assessment was recorded as "exceeds
expectations" - Respondent denied any unfairness and argued the claim should be dismissed because there was no factual basis in the
Union's arguments to show that the employees were being treated unfairly - Commission found on evidence that the Union had failed
to show that the system was flawed, that the evidence of the members did not support the contentions finally argued by the Union and
in all the circumstances, the Union had not established that there had been unfair treatment of its members - Dismissed - COMM,
ELECTRIC, ELECT, ENERGY -v- Millennium Inorganic Chemicals - CR 46 of 2003 - GREGOR C - Basic Material Wholesaling ...... 3198

Application re unfair dismissal and contractual entitlements - Applicant argued he had no alternative other than to resign because the
Respondent reduced his conditions of employment and limited his use of the company vehicle - Further, Applicant argued he had
advised the Respondent there was not enough time to do all the things asked of him, although the new targets were not met every week
over a period of time they were closely adhered to and although his performance was mentioned he was never advised by the
Respondent that his performance would result in his termination - Respondent argued the conditions of employment were changed on
advice from a consultant from Curtin University to motivate the Applicant, the car was only meant to be used for work purposes and
the changes would force the Applicant to perform instead of coasting along in his job - Commission found the Applicant's
remuneration package was suddenly and significantly lessened without consultation, there was only limited discussion and no
agreement and the Respondent failed to comply with the requirements of s.41(1)(a) of the Minimum Conditions of Employment Act
1993 - Commission further found the Applicant was constructively dismissed due to the substantial reduction in salary without
consultation or agreement and award compensation - Granted - Mr K McRobert -v- Ace Removal - APPL 1656 of 2002 - WOOD C -
03/09/03 - Services to Transport................................................................................................................................................................. 3396

3Variation of the June 2003 State Wage Case - Phasing in the minimum rate established for adult apprentices under awards - CCIWA
sought to vary the General Order (83WAIG1899) thereby phasing in the minimum rate established for adult apprentices under awards
on the grounds that it was not a matter discussed or agreed to by the section 50 parties and the adverse effect on industry was not
canvassed at all in the proceedings - Further CCIWA sought to minimise the adverse effect on skill shortages and employment of adult
apprentices arising from the 2003 SWC Decision by providing for a phase-in of the increase by (a) $285 pw from date of General
Order, (b) $315 pw from 31/01/04 and (c) $406.70 pw from 5/06/04 - MBA supported the application and submissions focused on the
needs of the building and construction industry and highlighted the difficulties being experienced by mature age apprentices with lower
earnings and the additional costs to employers by highlighting that the increased wage for adult apprentices had severely affected the
employability of a number of current adult apprentices - Minister for Consumer Protection supported the position for phasing in the
increases and stated that adult apprentices needed to be provided with fair and up to date wage rates that reflected that balance between
the training nature of their employment and the financial needs of any adult employee - LHMWU opposed the application to phase in
the introduction of the adult apprentice minimum wage as there was no evidence that there was an adverse impact in the bread making
and pastry cook industries and that there was a skills shortage and added an unreasonable amount to employment costs - TLC
submitted that the application was "primarily and principally" grounded on the adverse economic consequences of an increase in the
adult apprentices' rate and was plainly an "incapacity to pay argument" and should have been approached in a manner consistent with
the Wage Fixing Principles in that it was incumbent upon particular Respondents in these industries to make applications and to
provide information about their particular operations to justify the postponement of the wage increase - TLC concluded that it was not
in principle opposed to phasing in however it must be justified on the basis required under the Wage Fixing Principles - CICS realised
that there had been some misunderstanding regarding the adult apprentice rate of pay to award employees and the minimum weekly
rate of pay for award free adult apprentices - CICS was prepared to accept the necessity to phase in the increase and on the basis of
equity the relief to employers should extend for a six month period as the period of phasing in would afford mature age apprentices a
reasonable time to secure their on going training and enable employers to plan for the future - General Order Issued - Chamber of
Commerce & Industry of Western Australia -v- Minister for Consumer and Employment Protection & Others - APPL 1197 of 2003 -
Commission in Court Session - COLEMAN CC/GREGOR C/SCOTT C - 21/10/03 - Various  ................................................................ 3537
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Claim re breach of the Draughtsmen's, Tracers', Planners' and Technical Officers' Award 1979 No. R11 of 1979 - Claimant alleged that for
each pay week during the material period the Respondent failed to pay him the correct minimum rates and overtime and accordingly he
had been underpaid a total of $24,439.10 - Respondent denied that it was bound by the award and argued that, given that it was
engaged in the industry of furniture and equipment making, that the Furniture Trades Industry Award No. A6 of 1984 applied to its
business enterprises - Industrial Magistrate reviewed authorities, Acts and Awards and found on evidence that the industry which the
Respondent undertake was that of furniture making and the Claimant had not established on the available evidence that he fits within
the definition of "Technical Officer" or "Draughtsman Designing", being classifications within the Award - IM found that the Claimant
had failed to prove, on the balance of probabilities, that the Award binds the Respondent - Reasons for Decision Issued - Mr P Louis -
v- KDB Engineering Pty Ltd t/as K-Care - M 38 of 2003 - Industrial Magistrate - Cicchini IM - 23/10/03 - Other Manufacturing .......... 3676

Application re contractual entitlements - Applicant sought wages for three days work which was never paid after being told that there was
no work for him - Applicant argued that attempts had been made to obtain payment for the work done as either a motor driver's
assistant, a loader or a driver - No appearance from Respondent - Commission found that there was a significant prospect that the
Applicant's employment may have been covered by the Transport Workers' (General) Award No.10 of 1961 and that the applicant was
seeking to enforce the Award in respect of the rates of pay - Commission found it had no alternative but to dismiss the application -
Dismissed - Mr A Farro -v- DJ Transport - APPL 870 of 2003 - SCOTT C - 08/10/03 - Road Transport ................................................. 3716

WORKERS COMPENSATION
Conference referred re return to work and sick leave entitlements - Applicant Union argued that the Respondent had treated its member

unfairly by bringing the contract of employment to an end, whether by refusing to employ him, by claiming its frustration or by
dismissing him - Applicant Union sought orders and declaration that the Respondent had refused to employ Applicant, that the fixed
term contract of employment for 1/3/03 to 31/5/03 had not been frustrated, the Applicant repay the annual leave entitlement paid and
the Respondent reinstate the annual leave entitlement and the Respondent pay the Applicant for the hours each day which his medical
practitioner certified as being fit for light duties - Respondent rejected the Applicant's claims, denied that Applicant was entitled to the
relief claimed or to any relief at all and argued that its actions were not unfair due to contractual situation - Commission declared that
the Respondent had unfairly treated Applicant by bringing the contract between them to an end and directed that the parties confer with
a view to identifying, whether the obligation to pay the Applicant for the hours for which he was fit for light duties but was awaiting a
medical clearance fall to workers' compensation or to the Respondent and should the obligation not fall within workers' compensation,
then the parties are to confer as to the hours each day for which the Applicant's medical practitioner had certified him as being fit for
light duties but for which he had not been paid and report back to the Commission within 14 days - Granted in Part - Civil Service
Association of Western Australia Incorporated -v- Director General, Department of Culture and the Arts - PSACR 20 of 2003 -
SCOTT C - 21/07/03 - Libraries Museums and the Arts ............................................................................................................................ 2796

Application for extension of time to file an application re unfair dismissal - Applicant argued that the delay in lodging her application was
due to stress, depression and preoccupation with her operation and that she did not indicate to the respondent that she was going to
contest her dismissal until she saw her job being re-advertised - Applicant argued that her redundancy was not genuine and that she
believed her termination took effect at the end of January as she had been paid four weeks pay in lieu of notice - Commission found on
evidence that there was an arguable case to be made that applicant should not have been made redundant and that the prejudice to the
respondent was the normal prejudice faced in expending the time and cost involved in defending an application - Commission also
found that the applicant was exhibiting a high degree of stress and depression post her termination, and due to her impending operation
and that it would be unfair not to accept the referral of applicant's application out of time - Granted - Ms TA Holmes -v- Bridging The
Gap Rockingham Kwinana Inc - APPL 163 of 2003 - WOOD C - 04/07/03 - Business Services .............................................................. 2840

Application re unfair dismissal - Applicant argued he was unfairly dismissed from his job when he refused to perform duties directed by the
respondent while he was under workers' compensation, it was not reasonable for the respondent to direct him to perform duties at the
gatehouse, he had invoked the disputes settlement procedure in his contract of employment over the issue and the wrong approach to
resolving the issue was adopted by the respondent - Respondent argued the issue of the applicant's injury was discussed with him, he
was advised due to the injury he would be placed on an interim basis as a gate attendant, the dispute settlement procedure was not
relevant as the respondent was dealing with a workers' compensation matter and the employers' duty of care - Respondent also argued
the applicant was warned on several occasions if he did not attend duties at the gatehouse that his employment could be in jeopardy
and the applicant was dismissed for failing to follow a lawful instruction - Commission found the respondent's instruction to the
applicant to attend at the gatehouse was both reasonable and lawful, the process was procedurally fair, the mere fact the applicant may
not have liked the duties of the interim position was not the determining factor, the respondent made it clear to him that if he did not
comply he risked losing his employment and the task of saving the applicant's employment was clearly in his hands - Dismissed - Mr
A Poropat -v- City of Stirling - APPL 1571 of 2002 - WOOD C - 30/07/03 - Government Administration .............................................. 2862

Conference re termination of an employee on the basis that she had refused to work the on-call roster - Applicant Union argued that the
employee had informed the Respondent that she was unable to work on a standby/on-call roster basis due to family commitment and
sought an interim order that the employee's employment continue until such time as the Commission had arbitrated and determined the
dispute - Commission found on the submissions to date, prima-facie the termination of the employee's services for reasons expressed
by the Respondent, would be unfair and issued an order to ensure the continued employment of the employee, subject to the provision
by her to the Respondent of a medical certificate signed by a medical practitioner certifying that she was fit for work whilst the matter
was resolved before the Commission by conciliation or arbitration - Interim Order Issued - Australian Liquor, Hospitality and
Miscellaneous Workers Union, Western Australian Branch -v- Christian Funeral Company - C 188 of 2003 - WOOD C - 13/08/03 -
Personal Services ....................................................................................................................................................................................... 3196

Application for extension of time to file application re unfair dismissal Applicant argued that she had been unfairly dismissed and that the
Respondent's reasons for bringing the termination was not justified and that it was unreasonable not to give her leave without pay
whilst she recuperated from a work related injury - Further, Applicant argued that she had a medical condition and was still suffering
from depression and provided medical advice on that and further argued that her past experience of harassment and bullying had
received no sympathy from Respondent - Respondent objected to the extension of time as the Applicant failed to meet her obligations
to notify the Respondent of her challenge to the dismissal and that the length of the delay was almost six months - Commission found
that the evidence tendered indicated that Applicant had a medical condition and still continued and that there seemed to be an arguable
case in that the requirements of s.41 of the Minimum Conditions of Employment Act 1993 had not been met in respect to whether the
Applicant was appropriately consulted and whether proper consideration was given to her circumstances at the time the employer
decided to terminate - Commission ordered for the extension of time be accepted - Granted - Ms E Stipanicev -v- Golden Egg Farms -
APPL 1237 of 2003 - SCOTT C - 17/10/03 - Food, Beverage and Tobacco Mfg ..................................................................................... 3772

Conference referred re order returning employee to work as croupier or re-deployment to another position and compensation for time not
paid - Applicant Union argued on various issues regarding the unfair treatment of the employee, that the employee's terms and
conditions of employment should be determined by the Burswood International Resort Casino Employees Award 2002 and that
compensation for loss of wages should be paid to the employee for when he was fit to work but was not offered work by the
Respondent - Applicant Union also sought to amend the orders sought which the Respondent objected strongly and the Commission
allowed the amendment so as not to deny the employee the opportunity to have his claims examined on their merits because of an error
by the union - Commission reviewed authorities and found on evidence that the claim for compensation should be dismissed as the
Respondent was acting according to the accepted belief at the time, that the employee could not work as a croupier and that the order
sought for re-deployment must be refused as the position to which the Union sought to re-deploy the employee did not exist because it
lapsed when the offer of 23/6/2003 was refused - Further, Commission concluded that an unfairness had occurred, the Respondent was
required to return the employee to the position and duties of a croupier and that his return be the subject of review during a period of
time to be agreed - Granted In Part - Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch -v-
Burswood Resort (Management) Ltd - CR 101 of 2003 - BEECH SC - 03/12/03 - Sport and Recreation ................................................. 4150
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3Application to vary the Iron Ore Production and Processing (BHP Billiton Iron Ore Pty Ltd) Award 2002 - Applicants sought a variation
by way of a six percent wage increase and argued that there had been demonstrated improvements in productivity and efficiency
consistent with the Commission in Court Session award making proceedings - Respondents objected and opposed the application to
vary the award citing that there was no justification for the variation as there was no increase in flexibility, productivity and efficiency
- Further, Respondents argued that there was resistance to change contrary to the expectations of the Commission in Court Session -
No appearance from the second named Respondent, CEPU - Commission in Court Session decided to vary the Award to provide for a
three percent aggregate wages increase payable from 19/01/2003 and a further three percent aggregate wages increase from 19/7/2003
- Further, CICS had the view that there was ample jurisdiction and power to make such an order - CICS also observed that the second
named Respondent (CEPU) had taken no real interest in the proceedings and that it had not established that the requisite changes in
productivity and efficiency had been achieved and therefore did not extend the benefits of the decision to the CEPU - Granted in Part -
AUTO, FOOD, METAL, ENGIN UNION & Others -v- BHP Billiton Iron Ore Pty Ltd & Other - APPL 1646 of 2002 - Commission in
Court Session - KENNER C/WOOD C/HARRISON C - 16/04/03 - Metal Ore Mining............................................................................. 1672

Appeal against Decision of Respondent to terminate Appellant made on 17/06/2003 - Appellant argued that it was unreasonable, unfair and
unlawful to call on the Appellant to retire and also the Appellant argued that the disciplinary process had been flawed by the process
being conducted by the person who made the decision - Further, it was inappropriate of him to have entered into and conducted the
whole process having already made the decision to call on the Appellant to retire - Respondent argued that after a thorough
investigation had been conducted the Respondent was of the view that the Appellant should retire on the grounds of ill health pursuant
to section 39 of the Public Sector Management Act - Further, Respondent argued that the investigation and enquiry process was
conducted properly and fairly and that the process had complied with the PSM Act - Public Service Appeal Board found that the
decision to call on the Appellant to retire in accordance with s.39 of the PSM Act was not unreasonable, unfair or unlawful - Further,
PSAB viewed that it would not be equitable to overturn a fair and lawful decision to call on the Appellant to retire on the account of
flaws in the process of considering the Appellant's clear and unambiguous rejection of and refusal to comply with the call to retire and
therefore dismissed the appeal - Dismissed - Ms ML Pule -v- Director General, Department of Community Development - PSAB 4 of
2003 - Public Service Appeal Board - SCOTT C - 10/10/03 - Government Administration ....................................................................... 3825

Conference referred re dispute following proposed introduction of drug and alcohol testing - Applicant sought three matters under dispute
with the Respondent Union to be dealt with being the company's right to conduct urine testing (as opposed to saliva testing which the
respondent sought), require employees to declare and provide an appropriate doctor's certificate in respect of any medication which
could leave to a positive test and that employees bear the cost of attending a required health assessment if choosing their own doctor -
Applicant argued saliva testing was unreliable and might indicate a positive result when the employee concerned has not taken any
form of drug - Respondent argued members preferred saliva testing, employees should not be required to provide over the counter
medication and that the introduction of the fitness for duty policy was in breach of the "No Extra Claims" clause in each of the
agreements with pioneer - Commission found the proposal to conduct urine testing as part of the fitness for duty policy as reasonable,
however could be revisited in the future and the Applicant pay employees reasonable medical costs of obtaining a certificate from their
own doctor Order issued - Pioneer Construction Materials Pty Ltd -v- Transport Workers' Union of Australia, Industrial Union of
Workers, Western Australian Branch - CR 164 of 2003 - BEECH SC - 17/11/03 - Road Transport  .........................................................  4169

WORKPLACE AGREEMENTS
Conference referred re suspension of a union member for allegedly leaving his workplace without authorisation - Applicant Union sought

an order that a penalty imposed upon its member be quashed - Applicant Union argued the employee had permission from the
respondent to attend a meeting and in accordance with the terms of the now cancelled Industrial Relations Agreement (1997) the
employee was entitled to attend the meeting and no penalty should have been imposed - Applicant Union also argued that if it was held
that the employee did not obtain permission to attend the meeting, in accordance with Cl 5(3) of the Agreement, the only detriment the
employee should have suffered was loss of pay for the period of the meeting - Respondent opposed the applicant's claim and argued
that the employee did not seek permission to attend the meeting, that Cl 5(3) of the agreement, on its proper construction, did not limit
the penalty to only loss of pay and the penalty was justifiable in the circumstances and should stand - Commission found on all the
evidence that the employee did leave his workplace without permission, that the Agreement obliged the respondent to grant "work
release" where the requirement was in accordance with the agreement, as was the case in this issue and that a penalty of a three day
suspension was not appropriate and was harsh and should not stand - Upheld in Part - AUTO, FOOD, METAL, ENGIN UNION -v-
BHP Billiton Iron Ore Pty Ltd - CR 62 of 2002 - KENNER C - 09/12/02 - Metal Ore Mining .................................................................. 1841

Complaint re breach of Security Officers (Western Australia) Interim Award 1996 - Claimant argued that Respondent had failed to comply
with the Award by not paying the employee penalty rates for the Foundation Day public holiday and overtime rates for additional
hours worked - Respondent argued that there was an agreement in place that allowed for arrangements outside the Award and in effect
provided for the rostering of security officers to work twelve ordinary hours per day - Industrial Magistrate found that the Agreement
subject to the proceedings was not registered or accepted between the parties, therefore there was no twelve hour shift agreement -
Further, the overtime and public holiday entitlements were payable to Claimant - Proven and Reasons for Decision Issued - Greg
Logan-Scales, Department of Consumer & Employment Protection -v- Olten Pty Ltd (ACN 076 543 130) t/a MSA Security - M
248,249,279 of 2002 - Industrial Magistrate - Tarr IM - 14/08/03 - Business Services............................................................................... 3123

Application re unfair dismissal seeking compensation - Applicant argued he did not breach his workplace agreement, that there was no
ground for the Respondent to terminate his contract of employment and that the process of effecting his termination was unfair -
Respondent argued the Applicant breached the terms of his contract of employment and misconducted himself sufficient to warrant
summary termination, and a proper process was followed as the Applicant was given a verbal warning followed by a written warning
prior to being terminated - Commission reviewed authorities and found that even though the Respondent had sufficient reason to
terminate the Applicant's contract of employment, the Applicant was treated unfairly given the manner of his termination - Further,
even though the Applicant was treated in a procedurally unfair manner, this did not outweigh the fact that the Applicant was
persistently late to work and that he was warned that his contract of employment could be in jeopardy - Commission concluded that as
the Applicant's contract was able to be terminated on notice, and the Applicant was paid one week's pay in lieu of notice at termination,
his claim should fail - Dismissed - Mr AJ Fisher -v- Callum Enterprises - APPL 1672 of 2002 - HARRISON C - 03/09/03..................... 3156

Complaint re breach of the Local Government Officers (Western Australia) Award - Claimant argued that he was not employed as a
Community Liaison Security Officer but in reality as a Law Enforcement Officer as defined by the Local Government Officers
(Western Australia) Award and sought the underpayment of monies - Further, Claimant's claim was brought pursuant to section 179 of
the Workplace Relations Act 1996 - Respondent denied that the Award applied to the employment of the Claimant and argued that at
all material times Claimant's employment was governed by a State Individual Workplace Agreement with respect to which it had
complied - Industrial Magistrate found that the Award binded the Respondent and also found that the Award covered the employment
of the Claimant - Further, Industrial Magistrate found that if the Award applied then it overrode the registered State Workplace
Agreement - Industrial Magistrate found that the Claimant was a Law Enforcement Officer within the meaning of the Award - Reasons
for Decision Issued - Mr DB Jensen -v- City of Melville - M 295 of 2002 - Industrial Magistrate - Cicchini IM - 14/08/03 -
Government Administration ....................................................................................................................................................................... 3668

Complaint re breach of Workplace Agreement - Claimant sought to file interlocutory application and sought to substitute particulars of
claim and a proposed Second Respondent - Claimant argued that contrary to sectio 24(2) of the Minimum Conditions of Employment
Act 1993, the First and Second Respondents failed to pay annual leave to the Claimant for the periods 12 August 1996 to 30 June 1998
and 1 July 1998 to 19 January 1999 respectively - Respondents filed an interlocutory application seeking further and better particulars
and that the Claimant's application went beyond a mere amendment - Further, Respondents argued that the proposed claim as amended
be summarily dismissed on the basis that it disclosed no arguable cause of action and the addition of such a party would be entirely
futile - Industrial Magistrate found that the onus rested with the current Respondent to show that the claim against it was so totally
devoid of merit that the Claimant ought not be given leave to amend his claim - Industrial Magistrate also found that the Claimant did
not have an arguable case against current Respondent and proposed Second Respondent as pleaded in the proposed amended
particulars of claim and did not allow Claimant's application - Respondent's interlocutory application and Claimant's interlocutory
application were dismissed and the claim was also dismissed - Reasons for Decision Issued - Mr RJ Quinlivan -v- Austal Ships Pty Ltd
- M 314 of 2002 - Industrial Magistrate - Cicchini IM - 09/10/03 - Water Transport ................................................................................. 3684
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