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1 JUDGMENT OF THE COURT:  The appellant has been granted leave to discontinue the appeal, and the first and second
respondents now apply for an order for costs and expenses against the appellant, pursuant to s 86(2) of the Industrial Relations
Act 1979.

2 The background to the application is as follows.

3 The appellant was dismissed from his employment. He complained that his dismissal was unfair. It was not clear who his
employer was, so he took action against all three respondents to this appeal. The third respondent (Citigroup) was in
liquidation and played no part in the proceedings. The Commissioner held that the appellant was employed by Citigroup and
dismissed the claims against the other two respondents.

4 The appellant then appealed to the Full Bench, with the object of establishing that one or other of the first or second
respondents, and not Citigroup, was the employer. On this appeal to the Full Bench, the appellant applied to amend its grounds
of appeal to exclude Citigroup as a party. The Full Bench decided that this application was a “civil proceeding” within the
meaning of s 500(2) of the Corporations Act 2001, which provides that “no action or other civil proceeding is to be proceeded
with or commenced” after a resolution to wind up a company. The Full Bench held that because no leave had been obtained to
make such application, it could not be proceeded with and must be refused. This happened on 7 March 2003. The appellant’s
appeal was adjourned for him to consider his position.

5 The appellant then appealed to this Court against that decision on grounds, inter alia, that—

“The appeal before the Full Bench is not a proceeding … (and that) the application to amend the notice of appeal
so as to exclude Citigroup Pty Ltd (In Liquidation) could only benefit Citigroup Pty Ltd (In Liquidation).
Citigroup Pty Ltd’s interests are not directly affected by the outcome of the appeal. It will not be prejudiced
indeed it can only benefit if the appeal is successful because the appellant will not be lodging a proof of debt in its
liquidation.”

6 It was not necessary for the appellant to proceed with this appeal because on 30 April 2003 the appellant applied for, and
obtained, an order nunc pro tunc from Master Newnes under s 500(2) of the Corporations Act to allow him to make the
application to remove Citigroup as a party to the appeal before the Full Bench. As a result, the appellant then discontinued its
appeal to this Court.

7 The first and second respondents argue that they should have their costs and expenses. The claimed costs are the legal costs
charged by the solicitors for the first and second respondent. There are some minor “expenses” in the form of service fees and
photocopying fees.

8 Section 86(2) of the Industrial Relations Act 1979 authorises this Court to make such orders as it thinks just as to the costs and
expenses of proceedings before the Court, but the subsection continues—

“ … costs shall not be given to any party to the proceedings for the services of any legal practitioner or agent of
that party unless, in the opinion of the Court, the proceedings have been frivolously or vexatiously instituted or
defended, as the case requires, by the other party.”

9 It is clear that the policy envisaged by s 86(2) is that it will be on very rare occasions that a costs order will be made.
Proceedings will have been “frivolously or vexatiously” instituted where it can be said that the matter was “so obviously
untenable that it cannot possibly succeed”; “manifestly groundless”; “so manifestly faulty that it does not admit of argument”;
that it “discloses a case which the court is satisfied cannot succeed”; or that “under no possibility can there be a good cause of
action”. See Transport Workers Union of Australia Industrial Union of Workers, WA Branch v Tip Top Bakeries (1994)
58 IR 22 at 26-27.

10 In our opinion, the appellant’s appeal was not frivolous or vexatious. It is not necessary to express any views about the merits
of the appeal other than to note that the purpose of s 500(2) of the Corporations Act 2001 is to prevent a company in
liquidation being subject to actions that are carried on unnecessarily at the expense of the creditors of the company. See the
authorities referred to in Master Newnes’ reasons for decision in this matter in Matthews v Citigroup Pty Ltd (in liq) [2003]
WASC 87. In our view, the appellant’s contention that the Full Bench erred was not untenable. On the contrary, it was strongly
arguable that the application to the Full Bench was not an attempt to proceed with, or commence, proceedings against
Citigroup. In consequence, the appeal to this Court was not frivolous or vexatious.

11 The first and second respondents also sought to recover the minor expenses referred to above. In relation to those minor
expenses, we would exercise our discretion not to award them.

12 As a result, we dismiss the application for costs.

_________
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2003 WAIRC 08541
WESTERN AUSTRALIAN INDUSTRIAL APPEAL COURT

PARTIES ANTHONY GEOFFREY MATTHEWS, APPELLANT
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PARKER J
PULLIN J
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CITATION NO. 2003 WAIRC 08541
_________________________________________________________________________________________________________
Result Appeal discontinued and application for costs dismissed.

Representation

Appellant Mr A L Drake-Brockman & Mr B R Jackson

Respondents Ms M G Saraceni
_________________________________________________________________________________________________________

Order
HAVING heard Mr A L Drake-Brockman & Mr B R Jackson (both of Counsel) for the Appellant and Ms M G Saraceni (of
Counsel) on behalf of the Respondent, THE COURT HEREBY ORDERS THAT—

1. Leave be granted to discontinue the appeal.

2. Application for costs be dismissed.
(Sgd.) JOHN SPURLING,

[L.S.] Clerk of the Court.

FULL BENCH—Appeals against decision of Commission—
2003 WAIRC 08703

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES CARNARVON MEDICAL SERVICE ABORIGINAL CORPORATION, APPELLANT

- and -
NICHOLAS JONATHON STILES, RESPONDENT

CORAM FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
SENIOR COMMISSIONER A R BEECH
COMMISSIONER S J KENNER

DELIVERED MONDAY, 14 JULY 2003
FILE NO/S. FBA 11 OF 2003
CITATION NO. 2003 WAIRC 08703
_________________________________________________________________________________________________________

Decision Appeal dismissed

Appearances

Appellant Ms L S Gibbs (of Counsel)

Respondent Mr N J Stiles, on his own behalf
_________________________________________________________________________________________________________
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Reasons for Decision
THE PRESIDENT—

INTRODUCTION
1 This is an appeal by the above-named employer, brought pursuant to s.49 of the Industrial Relations Act 1979 (as amended)

(hereinafter called the “the Act”).

2 The appeal is against a decision of the Commission, constituted by a single Commissioner, delivered on 18 February 2003 in
application No 1402 of 2002 and deposited in the Registry of the Commission on 19 February 2003.

3 By that decision, constituted by an order of the Commission (see page 30 of the appeal book), the Commission ordered that the
time for filing application No 1402 of 2002, an application pursuant to s.29(1)(b)(i) and (ii) of the Act, be extended to and
include 8 August 2002.

4 The appellant now appeals against that decision on the following grounds—

“1. The Commissioner erred in law in extending the time for filing application 1402 of 2002.

Particulars

a) It was not disputed that the Applicant’s employment was terminated on 8 July 2002;

b) The Commissioner found that the application made pursuant to s.29(1)(b)(i) was lodged on
8 August 2002 and was therefore three days out of time;

c) The discretion to extend the time for lodging an application pursuant to s.29(1)(b)(i), by virtue of
s.29(3), was not enacted until 1 August 2002;

d) The parties were not requested to make submissions in relation to the retrospectivity of the Labour
Relations Reform Act 2002, nor did they;

e) The Commissioner of her own motion did not address the issue of retrospectivity;

f) The decision is ultra vires the Industrial Relations Act 1979.

Decision Sought in Lieu of that Appealed From

1. The Appeal be allowed.

2. The order of Commissioner Harrison be set aside, and in lieu therefore it be ordered that Application
1404 (sic) of 2002 be dismissed.”

5 The notice of appeal was filed herein on 17 April 2003, which is nearly two months after the date that the decision was
perfected, namely 19 February 2003, the date when the decision was deposited in the office of the Registrar.

PROCEDURE IN THE FULL BENCH
6 This was a matter where the respondent had departed to reside interstate and was not represented, nor did he seek to have the

appeal heard by video link-up when this option was offered to him.

7 The appellant sought to have the matter heard by its counsel addressing the Full Bench in the normal way. However, this
would have caused some disadvantage to the respondent who would not have been present in order to reply in open court.
Since, in the opinion of the Full Bench, the matter could readily be dealt with by written submissions there being only one
point of law involved, the Full Bench directed that the matter be dealt with on the written submissions and written submissions
were filed on behalf of both parties, including written submissions in reply on behalf of the appellant. There was also evidence
adduced on behalf of the appellant corporation by the affidavit (exhibit 1) of Fiona Maureen Mitchell, the chief executive
officer of the appellant, which affidavit was, of course, not able to be cross-examined upon.

FINDING
8 In s.7 of the Act, “finding” is defined as follows—

““finding” means a decision, determination or ruling made in the course of proceedings that does not finally decide,
determine or dispose of the matter to which the proceedings relate;”

9 By s.49(2a), an appeal does not lie from a finding unless, in the opinion of the Full Bench, the matter is of such importance
that, in the public interest, an appeal should lie. The question is whether the Full Bench should form such an opinion.

10 A question arises as to whether the decision appealed against is “a finding” as defined in s.7 of the Act (see Managing
Director, South Metropolitan College of TAFE v CSA (1999) 79 WAIG 976 at 977 per Sharkey P).

11 It is perfectly clear that a decision that the Commission will accept a referral by an employee under s.29(1)(b)(i) of the Act
which is out of time if the Commission considers that it would be unfair not to do so, is a “finding” as defined.

12 Such a decision does not and cannot finally decide, determine or dispose of the matter to which the proceedings relate.

13 It trite to observe that all such a decision does is to enable the applicant to pursue a claim by making the referral out of time.

14 That is clearly what happened here, and the decision which was sought to be appealed against was a “finding”. That is because
the decision does not finally decide, determine or dispose of the matter to which the appeal relates.

15 A finding that a referral of a claim under s.29(1)(b)(i) which is out of time should not be accepted and should therefore be
dismissed is clearly a decision which is not a finding, that is because it clearly determines or disposes finally of the claim, the
referral and the application. That is a separate matter and the reasoning which applies obviously can have no effect on what I
have observed in relation to the decision appealed against in the proceedings. Further, it can have no effect upon the fact that a
decision to accept a claim under s.29(3) is a “finding” as defined in s.7 of the Act for the reasons which I have advanced.



83 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 2753

16 It was submitted to us, on behalf of the appellant, that, if the decision were a finding, then the matter of the appeal was of such
importance that, in the public interest, an appeal should lie.

17 In my opinion, the appeal required the Full Bench to consider the operation of s.29(3) and the question of retrospectivity of its
operation, that question not having been previously determined by the Full Bench. The matter raised was of such importance
that, in the public interest, the appeal should lie. However, given what I say hereinafter, it is unnecessary to make such a
finding.

APPLICATION TO EXTEND TIME WITHIN WHICH TO APPEAL
18 The appellant corporation has filed an application to extend time within which to institute this appeal and that application was

filed with the notice of appeal on 17 April 2003.

19 It is not clear, but it seems to be alleged that the question of retrospectivity of operation of the amendments to the statute was
not dealt with by the Commissioner and that the advice given to the respondent, by its solicitor at first instance, was
inadequate.

20 The respondent had apparently assumed that the application would be dismissed, and was not aware of the matter until it was
listed for hearing. Further, it is alleged that the respondent has acted promptly on further advice in filing the appeal. There is no
direct explanation of the delay.

21 It is also submitted that the appeal has merit because the Commissioner found that the application was lodged three days out of
time and accepted the application. It is also alleged that s.29(3), which enables an application under s.29(1)(b)(i) to be
accepted, was not in operation until 1 August 2002.

22 It was therefore submitted that the Commissioner applied the discretion to extend time retrospectively to a termination
occurring before the date of enactment and thus the decision was ultra vires the Act.

23 Accordingly, the application to extend time to institute the appeal, it was submitted, had merit (see Ryan v Hazelby and Lester
t/a Carnarvon Waste Disposals (1993) 73 WAIG 1752 (IAC), Gallo v Dawson (1990) 64 ALJR 458, Tip Top Bakeries v TWU
(1994) 74 WAIG 1189 and Cousins v YMCA of Perth (2001) 82 WAIG 5 (IAC)).

24 The Full Bench summarised the principles relating to applications to extend time for appeals in Rosemist Holdings Pty Ltd v
Khoury (1999) 79 WAIG 645 at 645-6 per Sharkey P. I refer to some of them hereinafter.

25 The grant of an extension of time is not automatic, the object of a rule or power to extend time being to ensure that a legislative
provision or rules which fix times for doing acts do not become instruments of injustice.

26 Further, it is to be borne in mind that the respondent has the “judgement” vested in him until an application to extend time is
granted.

27 The discretion to extend time can only be exercised in favour of an applicant upon proof that strict compliance with the rules
will work an injustice upon an applicant.

28 In order to determine whether the rules will work an injustice, it is necessary to have regard to the history of the proceedings,
the conduct of the parties, the nature of the litigation and the consequences for the parties of the grant or refusal of an extension
of time.

29 The initial step in determining whether there would be an injustice to an applicant in refusing the application to extend time
may often be to consider whether there is a real prospect of the appellant succeeding in the substantive appeal if an extension
of time were to be granted.

30 In this case, there was almost two months delay before the appeal was instituted against the decision appealed against. The
chief executive officer of the appellant, Fiona Maureen Mitchell was, as I accept the evidence, appointed to the position on
20 January 2003. On or around that date, she asked one Bruce Hill, the appellant’s business manager who had been acting as
chief executive officer, what was occurring in relation to the application at first instance by the above-named respondent.

31 According to her he told her that the solicitor instructed by him, Mr R W Reading of Carnarvon, had said that the application
“was being dismissed”. The application was not, of course, dismissed.

32 There was no communication from Mr Reading after that date and no evidence that the respondent made any enquiry about the
matter, of Mr Reading, or of anyone else, until 26 March 2003.

33 On that date, Ms Mitchell telephoned Mr Reading. She then instructed him to forward the file to her so that she could instruct
the Chamber of Commerce and Industry of Western Australia to act on behalf of the appellant. Ms Mitchell, having received
the file on or about 28 or 31 March 2003 and having instructed Miss Linda Gibbs of the Chamber on 15 April 2003 to file the
notice of appeal, the appeal was filed on 17 April 2003.

34 In my opinion, the length of the delay, nearly two months before the notice of the appeal was filed, was far too long. The fact is
that the appellant is culpable in the matter because no steps were taken by or on its behalf to discover what had occurred in the
matter until about six weeks after the order issued. Even given that its solicitor should have immediately apprised it of the
decision of the Commission, the respondent’s obligation was to ascertain what had occurred with some promptness so that
proceedings would not be unnecessarily delayed. This it failed to do.

35 Further, and relevant to the justice of the application, the respondent was three days out of time filing the substantive
application, whilst the appellant was almost two months out of time filing an appeal against a “finding”.

36 Certainly, the appeal was arguable, but because of what I will say hereinafter, the strength of the appeal considered with other
factors to which I have referred above, does not mean that sufficient material exists on which the Full Bench could find that to
refuse the application would work an injustice upon the appellant. Further the delay of nearly two months was, in the
circumstances of this case, too great a delay without a satisfactory explanation for it in relation to an appeal against a finding.

37 Apart from anything else, even if the application is refused, then the appellant can obviously oppose and have determined on
the merits, the respondents claim. The prejudice to which the appellant is exposed having regard to the length of time which
has passed, through the fault of the appellant itself, is negligible, comparatively. The prejudice to the respondent after this
length of time is greater.
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BACKGROUND
38 The above-named respondent, Nicholas Jonathon Stiles (hereinafter called “Mr Stiles”), made application to the Commission

by application filed on 8 August 2002, pursuant to s.29(1)(b)(i) and (ii) of the Act, whereby he alleged he had been unfairly
dismissed from the employment of the appellant corporation, and claimed contractual benefits and compensation.

39 Mr Stiles alleged that his unfair dismissal occurred on 8 July 2002.

40 Mr Stiles did not claim reinstatement.

41 The application was opposed, an answer and counter-proposal being filed on 5 September 2002.

42 The matter was then listed for hearing by the Commission to determine whether the Commission should accept the referral of
the claim of harsh, oppressive and unfair dismissal out of time, pursuant to s.29(3) of the Act. The application was heard and
determined on written submissions and reasons for decision issued on 18 February 2003.

43 In the end, the Commissioner, applying Andrew v Metway Property Consultants and Auctioneers (2002) 82 WAIG
3260 found, for a number of expressed reasons, that she should accept the referral out of time and extended the time to permit
this to occur accordingly.

44 It is unnecessary to comment further on that decision because the only attack on the decision in the grounds of appeal was on
the basis that there was no jurisdiction or power in the Commission to make an order which had retrospective effect because
the statute (s.29(3)) had no retrospective operation.

45 Thus, the issue to be decided was that there was no jurisdiction to accept the referral of the claim out of time because s.29(3)
had no retrospective operation.

STATUTORY PROVISIONS
46 S.29(1)(b)(i) and (ii) read as follows—

“(b) in the case of a claim by an employee—
(i) that he has been harshly, oppressively or unfairly dismissed from his employment; or
(ii) that he has not been allowed by his employer a benefit, not being a benefit under an award or order,

to which he is entitled under his contract of employment,
by the employee.”

47 S.29(2) prescribes the time limit for the referral of a claim of harsh, oppressive and unfair dismissal under s.29(1)(b)(i), as
follows—

“Subject to subsection (3), a referral under subsection (1)(b)(i) is to be made not later than 28 days after the day on
which the employee’s employment is terminated.”

48 S.29(3) which came into operation on 1 August 2002, reads as follows—
“The Commission may accept a referral by an employee under subsection (1)(b)(i) that is out of time if the
Commission considers that it would be unfair not to do so.”

49 S.139(2) of the Labour Relations Reform Act 2002, on 1 August 2002, repealed s.29(2) of the Act and inserted a new s.29(2)
together with s.29(3) instead of the existing s.29(2) which read—

“A referral by an employee under sub-section 1(b)(i) cannot be made more than 28 days after the day on which the
employees employment terminated.”

50 S.29(3), therefore, confers power to accept a referral of a claim outside the time within which a referral is otherwise required to
be made.

51 Thus this was a matter where the application was filed three days after the 28 day limitation period had expired and after
s.29(3) had come into operation but, in respect of a dismissal which had occurred before the Act was amended and s.29(3)
came into operation.

Chronology
52 The chronology of the matter was as follows—

(a) It was common ground that the termination of the respondent’s employment, occurred on 8 July 2002.

(b) S.29(3) came into operation on 1 August 2002.

(c) The 28 day limitation period within which the referral of the claim could be made expired on 5 August 2002.

(d) The application by which the claim was sought to be referred was filed on 8 August 2002, the same date as
applications to extend time were filed.

53 Thus, at the time when s.29(3), which was introduced into the Act on 1 August 2002 commenced to operate, the time within
which the referral might be made had not expired, and did not expire until four days later.

S.27(1)(n) OF THE ACT
54 First, although it was not argued in this matter, there is an argument open to be pressed that s.27(1)(n) applied in the past to

enable the Commission to extend the “prescribed” time of 28 days referred to in s.29(2) given that the time of 28 days is, in my
opinion, a prescribed time, the word “prescribed” being as it is defined in s.5 of the Interpretation Act 1984 (as amended).

55 That would mean that the statute by s.29(3) merely states in a similar form what it was already open to the Commission to do
and remains open to the Commission to do under the Act. However, it was not necessary to decide that and I do not do so now.

S.37 OF THE INTERPRETATION ACT 1984 (AS AMENDED)
56 I wish, first of all, to refer to s.37 of the Interpretation Act 1984.
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57 S.37 reads as follows in its relevant provisions—
“(1) Where a written law repeals an enactment, the repeal does not, unless the contrary intention appears—

(a) . . .
(b) affect the previous operation of the enactment repealed or anything duly done or suffered under that

enactment;
(c) affect any right, interest, title, power or privilege created, acquired, accrued, established or exercisable

or any status or capacity existing prior to the repeal;
(d) . . .
(e) . . .
(f) affect any investigation, legal proceeding or remedy in respect of any such right, interest, title, power,

privilege, status, capacity, duty, obligation, liability, burden of proof, penalty or forfeiture,
and any such investigation, legal proceeding or remedy may be instituted, continued, or enforced, and any
such penalty or forfeiture may be imposed and enforced as if the repealing written law had not been passed
or made.”

58 It is, of course, noteworthy that s.29(3) did not exist before 1 August 2002 and that there was no express power in s.29 to
accept a referral of an “unfair dismissal” claim out of time. (However, see s.27(1)(n) and my observations (supra)).

59 Further, s.29(2) as it previously existed purported to prohibit the referral of a claim for unfair dismissal out of time. The new
s.29(2) does not. The sub-section expressly makes the time limit subject to the power in s.29(3) to accept referral out of time
and further prescribes that a referral is to be made within 28 days, which was the prescribed period under the Act before its
repeal.

60 The new s.29(2) does not prescribe that a referral cannot be made out of time as the old provision did. Rather, the new s.29(2)
provides that the referral is to be made within time.

61 In this case, quite clearly, the right to make the referral was preserved and is so in any event, by the operation of s.37(1) of the
Interpretation Act 1984 in its general terms and in particular under s.37(1)(b), (c) and (f). It is to be noted for example, that a
legal proceeding may be “instituted” (ie) commenced, as if the repealing law had not been passed or made.

62 The right to refer the matter existed under the unamended Act and continued on after 1 August 2002 and proceedings could be
instituted after that date. The right to refer always existed and since it was preserved as was the right to claim itself, then the
right to apply to extend time attached to that preserved right after the Act was amended to provide for such an extension to
occur by the accepting of a referral out of time (see Esber v Commonwealth of Australia and Another (1992) 106 ALR 577 at
583 (HC).

63 Further,
“. . . a statutory right will be preserved too notwithstanding the repeal or amendment of the statute even though the
right can only be implemented by a non-discretionary decision of an official or a court, provided that the statutory
machinery for obtaining that decision has been set in force before the repeal or amendment.”

(See New South Wales Aboriginal Land Council v Minister Administering the Crown Lands (Consolidation) Act and the
Western Lands Act (1988) 14 NSWLR 685 (CA) at 686 per Hope JA. That authority supports the view which I have taken).

64 In this case, it is probable that the proceedings should have commenced (see Continental Liqueurs Pty Ltd v G F Heublein and
Bro Inc [1960] 103 CLR 422 at 426, but having regard to the whole of s.37 as I have analysed it above, I do not see that
principle, if it can be elevated to a principle, as negativing what I have otherwise said. I would also add that there is no
provision in the Act in its transitional provisions which negatives the view which I have expressed above. Cogently, too, there
is no express or implied intention in the Interpretation Act 1984 (see s.37 and see also the Act) to the contrary. For those
reasons, I would find that power existed in the Commission to accept the referral of the claim out of time, the right to do so
being preserved after the repeal of the Act. I would also find that there was jurisdiction in the Commission to make the order
which it did for the reasons which I have expressed.

RETROSPECTIVITY
65 It is not in issue between the parties, and it is the fact, that a referral of a claim by an employee that he/she had been harshly

oppressively or unfairly dismissed from his employment, as this was, could not be made later than 28 days after the day on
which the employee’s employment is terminated. That day it is common ground was in this case 8 July 2002. This application
was lodged three days out of time (ie) 31 days after the day on which Mr Stiles’ employment was terminated.

66 (There is no time limit under s.29(1)(b)(ii) on a claim for contractual benefits).
67 It is also significant that this application, whilst made three days out of time, was made after s.29(3) came into operation and

that the 28 day period which exists and existed under s.29(2) of the Act expired on 5 August 2002 which was after s.29(3)
came into operation. In other words, and importantly, when the Act came into operation the right to claim unfair dismissal and
refer the claim was not statute barred.

68 Since s.29(3) came into operation as part of the proclaimed amendments to the Act on 1 August 2002, the ability of the
Commission to accept a referral under s.29(1)(b)(i) cannot pre-date 1 August 2002, so the submission went. That is because the
enactment, it was submitted, did not have retrospective effect, there being a common law presumption against retrospectivity
in the absence of a clear intention in the statute to the contrary (see Maxwell v Murphy [1957] 96 CLR 261 at 267, per Dixon
CJ) – or, alternatively, if there is a necessary implication to the contrary from the statute (see Worrall v Commercial Banking
Company of Sydney Ltd [1917] 24 CLR 28, and Zainal bin Hashim v Government of Malaysia [1979] 3 All ER 241 (PC)).

69 There is no express provision for retrospectivity of the operation of s.29(3), and no necessary implication from the statute, nor
was it so submitted.

70 It is, of course, the law that the presumption of retrospectivity may be more easily dispensed with where the enactment is found
to be procedural rather than substantive.

71 The question, therefore, is whether there was either jurisdiction or power to make the order made. That, in turn, depends on
whether s.29(3) was required to be held to be retroactive and could, in addition, be so held.

72 It was submitted, on behalf of the appellant, that s.29(3) cannot be interpreted as applying retrospectively on the authority of
Maxwell v Murphy (op cit) and Yrttiaho v The Public Curator of Queensland [1971] 125 CLR 228 per Gibbs J at 241.
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73 The rule is—
“The general rule of the common law is that a statute changing the law ought not, unless the intention appears with
reasonable certainty, to be understood as applying to facts or events that have already occurred in such a way as to
confer or impose or otherwise affect rights or liabilities which the law has defined by reference to the past events.”

(See per Dixon CJ in Maxwell v Murphy (op cit) at page 267 and see also Fisher v Hebburn Ltd [1960] 105 CLR 188 at 194 per
Fullagar J).

74 In Victrawl Pty Ltd v Telstra Corp Ltd (1995) 131 ALR 465 at 479, the High Court (Deane, Dawson, Toohey and Gaudron JJ)
said too—

“The relevant question for the purpose of determining whether it is to be presumed that a statutory provision was
not intended to have retrospective operation in the sense of applying to past events is not, however, whether it can
be broadly characterised as a procedural provision. It is whether the provision’s operation is merely procedural in
the sense that it would not, if given unconfined operation, affect pre-existing substantive rights or liabilities. It is
only if a statutory provision is merely procedural in that narrow sense that the ordinary presumption against
retrospective operation is inapplicable”.

(See also Rodway v R (1990) 92 ALR 385 at 387).
75 It is trite to observe that all legislation impinges on existing rights and obligations but legislation operates retrospectively if it

provides that rights and obligations are changed with effect prior to the commencement of the legislation. The presumption
against retrospectivity only arises where so to read the legislation would impinge on a person’s rights or duties (see Carr v
Finance Corporation of Australia Ltd (1982) 42 ALR 29 at 38 per Mason, Murphy and Wilson JJ).

76 This Commission has held that s.29(3) does not operate retrospectively in a number of cases, including Azzolini v Perth Inflight
Catering (2002) 82 WAIG 2992 at 2994 per Kenner C.

77 The general rule that statutes are not to be given retrospective operation does not apply to statutes that are concerned with
matters of procedure only (see Maxwell v Murphy (op cit) per Dixon CJ at page 267 and also per Fullagar J at page 286).

78 The principle to be applied therefore is this—
“. . . if a statute is concerned only with the way in which certain rights are to be enforced and is quite literally
concerned with court procedure, it will operate retrospectively. This means it is applicable to all actions commenced
after the passing of the procedural statute to enforce rights, whether those rights arose before or after the enactment
of that statute. . . . a statute amending procedure extends to actions that are only part completed when the change in
procedure is made.”

(See Pearce and Geddes “Statutory Interpretation in Australia” (5th edition) page 262).
79 There are no clear guidelines that one can look to in determining whether a provision should be treated as procedural. To a

large extent it is necessary for a court to make up its mind on a case by case basis.
80 Pearce and Geddes cite some interesting examples—

(a) In Australian Iron and Steel Pty Ltd v Najdovska (1988) 12 NSWLR 587, an increase in the amount of
damages that might be awarded under the Anti-Discrimination Act 1977 was procedural, it was held, and was
therefore applicable to actions commenced before the amendment.

(b) Extensions of time may be procedural (see Chang Jeeng v Nuffield (Australia) Pty Ltd [1959] 101 CLR 629;
Australian Iron and Steel Pty Ltd v Hoogland [1962] 108 CLR 471).

(c) Statutes of limitation are procedural in nature (but this presumption is rebuttable) (see Maxwell v Murphy (op
cit)) per Fullagar J at pages 286-291. In a case where an act giving a certain right also provides the only
remedy by which the right might be enforced, the act affecting the remedy might also affect the right and
could not be held to be procedural. Thus, if a right is conditional upon an action being brought within the
allotted time, upon the lapse of that time, the right is lost.

(d) An act extending time could not be said to be procedural (see The Western Pastoral Co v Eyeington [1971]
125 CLR 342 and see also Maxwell v Murphy (op cit)).

Chang Jeeng v Nuffield (Australia) Pty Ltd
81 In my opinion, this matter is best dealt with in terms of what Dixon CJ said in Chang Jeeng v Nuffield (Australia) Pty Ltd

[1959] 101 CLR 629 at 636-639 (see also Australian Iron and Steel Pty Ltd v Hoogland (op cit)). That was a case which dealt
with the right to sue at common law of an employee, preserved by the provisions of the Workers’ Compensation Act 1926-
51 (NSW) (hereinafter referred to as “the Workers’ Compensation Act).

82 In that case, a provision which enabled an employee to sue an employer independent of the Workers’ Compensation Act,
provided the proceedings were commenced within a period of 12 months after the date of receipt of the first or only workers
compensation payment received by the employee, was amended. There was a proviso which enabled the period to be extended
by application to the court provided that the application to extend time was brought within a prescribed period of 12 months
after the first prescribed period of 12 months.

83 On 20 November 1953, the prescribed period was amended from 12 months to three years, but the period after that within
which one might apply to extend time within which to take proceedings independent of the Workers’ Compensation Act was
left unchanged (ie) within 12 months of the new prescribed period of three years.

84 Thus, it was held by the High Court, in that case, that a worker who received his/her first payment of compensation within
12 months prior to 20 November 1953 is entitled to the benefit of the amending Act of 1953 and may bring proceedings
independent of the Workers’ Compensation Act against an employer within the new prescribed period of three years from the
date of his/her first or only receipt of compensation. Thus, the worker could then seek an extension of such prescribed period
either within that period itself or within 12 months after the expiry of the prescribed period of three years.

85 As Dixon J said, cogently, at page 635—
“At the time when the amendment was made substituting three years for twelve months the prescribed period of
twelve months limited for suing had not expired and of course the further period of twelve months before the
expiration of which it was necessary to make an application for an extension of time had not begun to run. It
appears to me that, on the repeal of the limitation of twelve months and the substitution of that of three years, there
was no limitation to govern the case unless it was the period of three years. The right to sue had not been barred and
no question of reviving it arose. It was a common law right to put in suit a common law cause of action. It was
enforceable and the statutory period of limitation then running against it ceased to exist and was replaced by another
statutory period.”
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86 In this case, somewhat more strongly, the statutory period running against Mr Stiles of 28 days was replaced by a statutory
period of 28 days which could be effectively extended by a referral being accepted outside the period without any prescribed
temporal limit to that being done.

87 Further, His Honour held that s.8(a) of the NSW Interpretation Act 1897 which was in similar terms to s.37(1)(b) of the
Interpretation Act (WA) did not affect the legal situation already existing. He distinguished Maxwell v Murphy (op cit) by the
same reasoning he had used in that case because the question was the opposite one. The question in Chang Jeeng v Nuffield
(Australia) Pty Ltd (op cit) was whether an actionable right was barred and gone and was removed by the repeal of the
limitation of time and the substitution of a longer one (see page 636).

88 I also quote what Dixon CJ said at page 638 (op cit) where he said—
“Now to my mind the considerations in the present case which are decisive are these—

The right of action of Cheng Jeeng the appellant had not been barred at the date the amendment took effect;
considered in relation to the right of action the amendment was, I think, truly procedural;
there was no impairment or destruction of any substantive right belonging to the respondent;
the amendment effectually removed the limitation of twelve months and replaced it by a period of three
years and no provision of the Interpretation Act exists which would keep alive the limitation of twelve
months in its application to the case.”

(See also the dicta of Menzies J at pages 649-650 and Windeyer J at pages 650-651 which are in similar vein).
89 Whilst there are differences between this case and Chang Jeeng v Nuffield (Australia) Pty Ltd (op cit), the principles applicable

are the same and I follow that authority and apply it for those reasons—
(a) There is an unamended provision that a claim of “unfair dismissal” can be referred to the Commission by an

employee.
(b) At the time when the Act was amended the claim was not statute barred because the time prescribed for it had

not expired and did not expire until some days after the amendment to the Act to insert s.29(3).
(c) The effect of the amendment was to remove (putting aside the effect of s.27(1)(n)), a mandatory and prima

facie non-extendable limitation period, and substituting a limitation period which might no longer be
mandatory but which was, in any event, by an acceptance of a referral out of time by the Commission,
extendable by the Commission by an act of acceptance out of time, for an unspecified period determinable only
by the effect of the Commission’s order.

(d) Since the time when he might avail himself of the rights given by the Act had not expired at the time the Act
was amended, the respondent’s right under s.29(1)(b)(i) was not barred and he remained able to proceed within
28 days (ie) by 5 August 2003, when he would not be out of time.

(e) Further, Mr Stiles was able to avail himself of the ability to extend the period of 28 days by having the referral
without a prescribed temporal limitation, accepted out of time by the Commission.

90 Accordingly, the Act was able to operate to enable the referral of the claim to be validly accepted out of time as it was by the
Commission and that acceptance of course, operated as an effective extension of time. I should also say that, whilst no
submission was made to the Commission at first instance that there was no jurisdiction in the Commission to make the order
appealed against, and it is unsatisfactory if such a question is left until an appeal is lodged, nonetheless it is open to entertain
such a question on appeal (see SGS Australia Pty Ltd v Taylor 73 WAIG 1760).

91 For all those reasons it is quite clear and I find that the order made was entirely within power and that the appeal should fail in
any event.

FINALLY
92 I would therefore find as follows—

(e) That an appeal should lie pursuant to s.49(2)(a).
(f) That, however, the application for leave to extend time within which to appeal should be dismissed.
(g) That even if that were wrong, the appeal is not made out there being no ground of appeal made out for the

reasons which I have expressed.
(h) That the appeal should be, therefore, for all of those reasons, dismissed.

SENIOR COMMISSIONER A R BEECH—
93 An appeal lies to the Full Bench in the manner prescribed from any decision of the Commission but not from a finding unless,

in the opinion of the Full Bench, the matter is of such importance that, in the public interest, an appeal should lie. Mr Stiles
submits that the decision of the Commissioner at first instance made in the order of 18 February 2003 is a finding as that is
defined.

94 On the broad view that the “proceedings” before the Commissioner at first instance related to the matter of Mr Stiles’
substantive claim of unfair dismissal and denied contractual benefits then the decision of the Commissioner did not “finally
decide, determine or dispose of the matter” and is thus a finding as defined. In my view it is at least arguable that the
proceeding before the Commissioner at first instance related to whether it would be unfair not to accept Mr Stiles’ claim of
unfair dismissal which had been referred to the Commission out of time. While the order which issued did not finally dispose
of the substantive claim, and the proceedings were not an interlocutory matter, it might be said perhaps that the order finally
disposed of the threshold matter under s.29(3) of the standing of the application. On that view of the proceedings the order
which issued finally determined the matter to which the proceedings related and an appeal lies against that decision as of right
subject to compliance with the Act.

95 On this occasion I would hold that even if the decision is a finding as that is defined I consider the matter is of such importance
that in the public interest an appeal should lie. The issue the appellant seeks to raise in its appeal if an extension of time is
granted is a point of law. The respondent argues that the point of law goes to the jurisdiction of the Commission at first
instance to hear Mr Stiles’ claim of unfair dismissal. The appellant argues that jurisdiction is a matter that may be raised at any
time. If the Full Bench should not hear the appeal and the matter proceeds to a substantive hearing then a further appeal to the
Full Bench on the issue of jurisdiction will lie and will necessarily incur costs for both parties in addition to the cost (which the
appellant describes as considerable) in preparing for a substantive hearing in Carnarvon on 5 August 2003. The point raised by
the appellant is sound. The issue of jurisdiction is one that is fundamental to the Commission in its operations.
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96 The appeal in this matter was filed 35 days out of time and accordingly it is necessary to decide whether or not an extension of
time should be permitted to the appellant to file the appeal. The discretion to extend time is given for the sole purpose of
enabling the Full Bench to do justice between the parties and the discretion can only be exercised in favour of an appellant
upon proof that strict compliance with the rules will work an injustice upon him (Rosemist Holdings Pty Ltd v Khoury (1999)
79 WAIG 615 citing Gallo v Dawson (1990) 64 ALJR 458; and see too Cousins v. YMCA (2001) 82 WAIG 5).

97 One of the relevant factors is what the consequences will be of the granting or refusal of the application for an extension of
time. Another relevant factor for granting an extension of time is that the proposed appeal has some prospect of success. The
Full Bench is to assess whether there is a real or reasonable prospect of the appellant succeeding in the substantive appeal
(ibid.).

98 If there is a real or reasonable prospect of the appellant succeeding in the substantive appeal it wishes to bring before this Full
Bench then that would count heavily in the scales counterbalancing the delay of 35 days in the filing of the appeal. I therefore
turn to consider whether there is a real or reasonable prospect of the appellant succeeding in the substantive appeal.

99 The essential facts are that Mr Stiles was dismissed on 8 July 2002. Section 29(2) of the Act at that time, was as follows—
“29(2)
A referral by an employee under subsection (1)(b)(i) cannot be made more than 28 days after the day on which the
employee’s employment terminated.”

100 Thus, the referral of Mr Stiles’ claim of unfair dismissal could not be made after 5 August 2002. His referral was in fact made
on 8 August 2002. A matter is “referred” to the Commission when it is received by the Registry (STW Channel 9 v. Satie
(1999) 79 WAIG 1863). Whether Mr Stiles completed and signed the Notice of Application on 5 August 2002 and posted it on
6 August 2002 (as he says he did) does not alter the fact that his application was received by the Registry on 8 August 2002.
Thus, his application was made more than 28 days after the day on which his employment terminated and thus could not be
made according to s.29(2) as it was in force at the time his employment terminated. The 28 day period prescribed in s.29(2) is
an integral part of and conditions the right of a former employee to refer an application to the Commission alleging harsh,
oppressive or unfair dismissal (Richardson v. Cecil Bros (1994) 74 WAIG 1017 at 1018).

101 On 1 August 2002 s.139 of the Labour Relations Reform Act 2002 commenced operation. Relevantly, from 1 August 2002 the
Industrial Relations Act 1979 provided as follows—

“ss.29(2) and (3)
(2) Subject to subsection (3), a referral under subsection (1)(b)(i) is to be made not later than 28 days after the

day on which the employee’s employment is terminated.
(3) The Commission may accept a referral by an employee under subsection (1)(b)(i) that is out of time if the

Commission considers that it would be unfair not to do so.”
102 Section 29(2) provides that the referral is to be made not later than 28 days after the day on which the employee’s employment

is terminated. To that extent, the 28 day period for referring a claim of unfair dismissal to the Commission under s.29(1)(b)(i)
remains, however the prescription that such a claim “cannot be made” more than 28 days after the day on which the
employee’s employment terminated is modified to provide that the referral “is to be made” no later than that time and subject
to s.29(3).

103 Section 29(3) provides a power to the Commission to accept a referral that is out of time if the Commission considers that it
would be unfair not to do so.

104 On the facts, therefore, from 1 August 2002 the Commission had the power which it arguably did not previously have prior to
1 August 2002 to accept a referral under s.29(1)(b)(i) that is out of time. Mr Stiles’ claim is a referral that is out of time, and
the point to be raised in the substantive appeal, is whether or not that power was available to the Commission to permit it to
accept Mr Stiles’ referral given that his dismissal occurred prior to 1 August 2002. The appellant seeks to argue before the Full
Bench that s.29(3) can only apply to referrals to the Commission where the day on which the employee’s employment is
terminated is on or after 1 August 2002. The respondent would submit that to hold otherwise would be to make the
amendments operate retrospectively.

105 The general rule of the common law is that a statute changing the law ought not, unless the intention appears with reasonable
certainty, to be understood as applying to the facts or events that have already occurred in such a way as to affect rights or
liabilities which the law had defined by reference to past events (Rodway v. The Queen (1990) 169 CLR 515). The application
of the rule thus requires an examination of the rights or liabilities which the law had defined by reference to past events.

106 On the facts in this matter, when the amending statute took effect on 1 August 2002 Mr Stiles’ right to refer a claim to the
Commission had not become barred by lapse of time. Had the 28 days after the day on which his employment terminated
passed prior to 1 August 2002 then the presumption against retrospectivity would mean that the amending statute could not
revive his cause of action which by then would have become barred. As the High Court stated—

“Where a period is limited by statute for the taking of proceedings and the period is subsequently abridged or
extended by an amending statute, the amending statute should not, unless it is clearly intended, be given a
retrospective operation to revive a cause of action which has become barred or to deprive a person of the
opportunity of instituting an action which is within time. If it were given a retrospective operation, the amending
legislation would operate so as to impair existing, substantive rights - either the right to be free of a claim or the
right to bring a claim – and such an operation could not be said to be merely procedural.

(supra at 519)
107 Indeed, that was the conclusion reached by my colleague Kenner C in Azzalini v. Perth Inflight Catering (2002) 82 WAIG

2992 with which I respectfully agree. On the facts in that matter, the time for the applicant to refer a claim of unfair dismissal
to the Commission under s.29(1)(b)(i) had passed and could not be revived (as was also the fact in the cases of Rogers v DMW
Constructions Pty Ltd (2003) 83 WAIG 606; Thomson v St Barbara Mines Limited (2003) 83 WAIG 616 and Alberghini v
Dr Geoffrey Bower, Isotope Imaging Hollywood Hospital (2003) 83 WAIG 326 to which the appellant has referred).

108 In this case had Mr Stiles’ right to refer his claim of unfair dismissal expired prior to 1 August 2002, the respondent would
have had a “right to be free of any claim” in the sense referred to in Rodway v The Queen. For the Commission to exercise the
power in s.29(3) to allow such a claim to be revived would be to “affect rights or liabilities which the law had defined by
reference to past events”.

109 Whilst the issue appears settled in respect of cases where the time allowed for referring a claim of unfair dismissal to the
Commission under s.29(1)(b)(i) has already expired, is the position any different where, as in this case, the time allowed for
Mr Stiles to institute his claim of unfair dismissal had not expired when the amending statute came into effect? There is no
presumption against retrospectivity in the case of statutes which affect mere matters of procedure but as the High Court
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observed the difference between substantive law and procedural law is often difficult to draw (Rodway v. The Queen op. cit. at
519). The imprecision inherent in deciding whether or not the amending legislation is “procedural” or “substantive” causes
many differences of opinion as Kirby P observed in Byrnes v. Groote Eylandt Mining (1990) 19 NSWLR at 24; and see too
Keith McLaren v. The Corporation of the City of Adelaide (1991) 58 SAIR 557 and Henningson v. Bishop Collections Pty Ltd
and Others (1992) 59 SAIR 230 as cited in Westrail v Trevor Durham (1994) 74 WAIG 1882).

110 Reference to what have been described as “the limitation cases” may give some indication to the answer. These are Maxwell v.
Murphy (1957) 96 CLR 261; Chang Jeeng v. Nuffield (Australia) Pty Ltd (1959) 101 CLR 629; Yrttiaho v. Public Curator
(Qld) (1971) 125 CLR 228.

111 In Maxwell v. Murphy the time within which to bring the legal action had passed prior to the passing of a legislative
amendment which deleted the time period of 12 months and inserted the period of 6 years. The question before the High Court,
as posed by Gibbs J at p.266, was whether the amendment did or did not operate to revive the right to maintain the action. If
the amendment revived that right it would revive a right that had ceased to exist and re-imposed a liability on the respondent
from which he had been discharged. It would impose anew a liability which had ceased to exist and the presumptive
interpretation is against such an operation (at pp.269/269).

112 In Chang Jeeng v. Nuffield the legislation was amended from requiring that proceedings were to be instituted within 12 months
of the date of a certain payment to a requirement that proceedings were to be instituted within 3 years of the date. Chang Jeeng
made an application at a date that in fact was more than the 12 months and was even more than 3 years from the date of the
certain payment but within a following period when a judge could extend time. A majority of the High Court held that the
amended legislation governed the case because of the fact that when the amendment came into force the prescribed period of
12 months limited for suing had not expired. Dixon CJ held—

“It appears to me that, on the repeal of the limitation of 12 months and the substitution of that of three years, there
was no limitation to govern the case unless it was the period of three years.”

(op. cit. at 635)
113 Dixon J observed that in that case, and unlike the position in the matter raised before this Full Bench, it was a common law

right to put in suit a common law cause of action. However, and relevantly, that observation does not appear to me to be
material to his conclusion that the effect of the amendment was that the statutory period of limitation then running against it
ceased to exist and was replaced by another statutory period.

114 It is also relevant to observe that Williams J in Maxwell v. Murphy (op.cit at 277) refers to two classes of case which can be
considered—

“An existing statute of limitation may be altered by enlarging or abridging the time within which proceedings may
be instituted. If the time is enlarged whilst a person is still within time under the existing law to institute a cause of
action the statute might well be classed as procedural. Similarly if the time is abridged whilst such person is still left
with time within which to institute a cause of action, the abridgement might again be classed as procedural. But if
the time is enlarged when a person is out of time to institute a cause of action so as to enable the action to be
brought within the new time or is abridged so as to deprive him of time within which to institute it whilst he still has
time to do so, very different considerations could arise. A cause of action which can be enforced is a very different
thing to a cause of action the remedy for which is barred by lapse of time.”

115 In Yrttiaho v. Public Curator (Qld) Gibbs J observed (at 242)—
“The authorities support the view that an amendment to a Statute of Limitations may be regarded as being only of a
procedural nature and, therefore, unless a contrary intention appears, retrospective in operation, if, being an
amendment enlarging time, it took effect before the right sought to be enforced had become finally barred by lapse
of time, and if, being an amendment reducing time, it left time after its commencement within which an action
might be brought. In these circumstances the substantive rights of the parties are not affected by the alteration of the
limitation period.”

116 These cases were referred to by the High Court in Carr v. Finance Corporation of Australia Limited (1982) 42 ALR 29 at
37 as providing clear illustrations of the operation of the rule—

“If the time allowed for instituting an action has already expired when an amending act extends the time, that
amendment will not operate to revive the extinguished cause of action or render it capable of enforcement.
Conversely, if the time within which an action may be taken, or a step taken in proceedings, is abridged, the
amending law will not apply so as to place a party out of time. On the other hand so long as there is yet time for the
action to be instituted or the step taken, an abridgment of time will apply; it is then no more than a procedural
statute affecting the future conduct of the proceedings. It seems to us that this line of cases reflects the care of the
common law for vested rights and its concern to avoid injustice.”

117 If it is appropriate to regard ss.29(2) and 29(3) which came into effect on 1 August 2002 as an amendment which enlarges the
time within which to bring a claim of unfair dismissal, the fact that the amendment came into effect when the period for
Mr Stiles to bring his claim was still open, and his right to refer the claim to the Commission was not yet barred, suggests on
the above High Court authorities that the power in s.29(3) would apply in Mr Stiles’ case.

118 However, and significantly, the amendment made by s.139 of the Labour Relations Reform Act 2002 is not an amendment
which enlarges (or abridges) the time within which to bring a claim as was considered in the limitation cases I have referred to
above. In its terms s.139 repealed s.29(2) and inserted instead ss.29(2) and 29(3). The question whether an Act has been
repealed or amended is a matter of substance and not one of form only (Beaumont v Yeomans (1934) 34 SR (NSW) 562 at
569 as cited in Statutory Interpretation in Australia, Pearce and Geddes, Butterworths 5th ed., p.200).

119 Applying the words of Dixon J in Chang Jeeng (supra) the effect of the repeal of the previous s.29(2) is that it ceased to exist
and was replaced by ss.29(2) and 29(3). The effect of the inserted s.29(2) is to re-enact the then repealed s.29(2) with
modifying words to recognise the new s.29(3). The 28 day limitation which is integral to the right to claim unfair dismissal
under s.29(1)(b)(i) remains but is made subject to s.29(3). Significantly, s.29(3) does not enlarge or abridge any time of
limitation. It confers a power on the Commission.

120 The facts are thus different from the facts before the Full Bench in Westrail v Trevor Durham (op. cit). That Full Bench
decided that s.29(2) (as it was when it came into effect on 1 December 1993) fixed the datum point for the 28 day limit at the
date of dismissal. The effect of inserting s.29(2) into the Act was to insert a limitation which had not previously existed. The
Full Bench in that case correctly identified s.29(2) as a statute of limitation which might ordinarily be classified as procedural.
If however it operated in a way which adversely affected existing vested rights it was not merely procedural and would fall
within the presumption against retrospectivity. In that case Mr Durham had a substantive right under the Act prior to
1 December 1993 which would have been extinguished, namely the right not merely to lodge a claim in respect of his alleged
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unfair dismissal on 8 July 1993 but to lodge it at any time thereafter. To have applied the new s.29(2) to his case would have
adversely affected an existing vested right. The Full Bench held that s.29(2) had only prospective operation and did not apply
to dismissals effected before 1 December 1993.

121 It is on the basis of the above High Court authorities that, regretfully and with respect, I depart from the reasoning in McEwan
v Australasian Correctional Management Pty Ltd (2002) 83 WAIG 360. For the Commission to exercise its power under
s.29(3) upon Mr Stiles’ claim will not give that power retrospective operation because it will operate in relation to a right
which was still existing on and after that date. It will not apply to “the facts or events that have already occurred in such a way
as to affect rights or liabilities which the law had defined by reference to past events” (to quote the words from Rodway v. The
Queen op.cit.). The use of the Commission’s power would not revive a right which had ceased to exist. Nor would it re-impose
a liability on the respondent from which he had been discharged. No discharge had occurred at 1 August 2002 and on the
authority of Chang Jeeng (op.cit.) the effect of the repeal of s.29(2) was that it did not occur on 5 August 2002.

122 In the words used in Carr v. Finance Corporation of Australia Limited (supra) so long as there was yet time for the action to be
instituted at 1 August 2002, the amendment is then no more than a procedural statute affecting the future conduct of the
proceedings. Where a statute operates in the future by reference to past events it may be better to regard the operation of such a
statute as prospective and not as having a retrospective operation (Rodway v. The Queen (op.cit.) at 524). Where, as here, there
was yet time for Mr Stiles to refer his claim of unfair dismissal to the Commission, 29(3) does not operate retrospectively. If
that is the case, the issue of s.29(3) operating retrospectively does not arise. I therefore do not accept, with respect, the
submission of the appellant to the contrary in its submissions at paragraph 1(c)(iv). For that reason also s.37 of the
Interpretation Act 1984 referred to by the appellant does not advance its position. It is in this respect that the operation of the
rule alluded to by their Honours in Carr v. Finance Corporation of Australia Limited (supra) is directly relevant.

123 Once that is seen in this case, I suspect the better view is that the application of s.29(3) to Mr Stiles’ claim does not involve the
retrospective operation of legislation which is at the heart of the general rule of the common law that a statute changing the law
ought not to be understood as applying to facts or events that already occurred as to affect rights or liabilities which the law
had defined by reference to past events. On that reading, s.29(3) does not operate retrospectively but rather it governs the way
in which the right which Mr Stiles had at 1 August 2002 is to be applied from that point forward. The effect of the amendment
therefore is that Mr Stiles’ referral to the Commission is to be made not later than 28 days after the day upon which his
employment is terminated however the Commission may accept the referral out of time if the Commission considers that it
would be unfair not to do so.

124 I am therefore not of the view that the appellant has a real or reasonable prospect of succeeding in the substantive appeal.
125 I return therefore to the consideration of whether or not an extension of time should be permitted to the appellant to file the

appeal. The respondent submits that the delay in filing the appeal should not be visited upon the appellant as the delay arises
due to the error in the legal advice received by the appellant prior to the appellant contacting the CCI. The submission is that
the general principle is that the client of a solicitor or agent should not ordinarily be penalised for any errors or omissions by
their agent or solicitor unless actively contributed to by the client.

126 I consider the length of the delay as considerable, being almost three times the prescribed period of 21 days. Where the reason
for the delay is due to the fault of the appellant’s legal representative or agent, that fact is of itself only one issue to be
considered. Otherwise, the mere fact, once it is established, of the delay being caused by the legal representative or agent
would be sufficient to grant the extension of time and that, of course, is not the case. While the delay was caused by the fault of
the appellant’s then legal practitioner, and not at all by the appellant’s present legal practitioner, I regard the delay as too long
in this case to be excused merely for that reason.

127 In Jackamarra v. Krakouer and Another (1998) 195 CLR 516 relied upon by the appellant in these proceedings, the relevant
Notice of Appeal was made within time. However, it was not entered for hearing within the time required by the relevant rules
of the Supreme Court. The Full Court of the Supreme Court dismissed an application for an extension of that time and
dismissed the appeal for want of prosecution. The difference between a circumstance where a party knows an appeal has been
made, as in that case, and a circumstance where, as here, Mr Stiles was unaware of the appeal until it was lodged 35 days out
of time is significant. The prejudice to Mr Stiles is not a delay in an appeal he already knew had been made. The prejudice to
Mr Stiles is the loss to him of the “right” he had acquired after the expiry of the period 21 days from the date of the decision at
first instance to regard his position thus far as secure and take whatever steps were open to him in consideration of that to
progress his claim before this Commission.

128 Whilst I appreciate the fundamental issue the appellant seeks to raise on this appeal, given my finding that the appellant does
not have a real or reasonable prospect of succeeding in the substantive appeal, I would not grant an extension of time.

129 I would therefore dismiss the appeal.

COMMISSIONER S J KENNER—
130 The appellant appeals against a decision of the Commission at first instance to accept the respondent’s application alleging he

was harshly, oppressively and unfairly dismissed, out of time pursuant to s 29(3) of the Industrial Relations Act 1979 (“the
Act”). There was no dispute at first instance, that the applicant’s employment was terminated on 8 July 2002. The appellant
complains that the Commissioner wrongly accepted the respondent’s referral out of time, because she purported to exercise the
discretion conferred on the Commission pursuant to s 29(3) of the Act, in circumstances where that section had no application.
Accordingly, the appellant says the decision of the Commission at first instance is ultra vires the Act.

131 Because the appeal pursuant to s 49 of the Act was filed some 35 days out of time, it is necessary for the appellant to persuade
the Full Bench that it ought to grant an extension of time to enable the appeal to be heard. Furthermore, if the decision in
relation to which this appeal is brought, is a “finding” for the purposes of s 49(2a) of the Act, the appellant must satisfy the
Full Bench, such that it is able to form an opinion, that the subject of the appeal is of such importance that, in the public
interest, the appeal should lie.

Extension of Time to Appeal
132 The appellant carries the burden of persuading the Full Bench, that it should grant an extension of time to bring the appeal. The

relevant principles in relation to deciding applications to extend time are well settled in this jurisdiction: Ryan v K N Hazelby
and Jack Lester t/a Carnarvon Waste Disposals (1993) 73 WAIG 1752; Gallow v Dawson (1990) 64 ALJR 458 (cited and
followed in Khoury v Rosemist Holdings Pty Ltd (1999) 79 WAIG 645). In essence, consideration is to be given to the length
of the delay; the reason for the delay; whether there exists an arguable case; and the extent of any prejudice that may be
suffered by the respondent to the appeal: Esther Investments Pty Ltd v Markalinga Pty Ltd (1989) 2 WAR 196.

133 In this case, the length of the delay in instituting the appeal was 35 days. In my opinion, the length of the delay is not
inconsequential and should be regarded as substantial.
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134 In terms of the reason for the delay, the appellant, accompanying its written submissions on the appeal, filed an affidavit of Ms
Fiona Mitchell, the chief executive officer of the appellant. There was no other evidence before the Full Bench. Ms Mitchell
deposed to the fact that she was appointed to the position of chief executive officer of the appellant on 20 January 2003. She
said that the previous acting chief executive officer, a Mr Hill, had instructed a Carnarvon solicitor, Mr Reading, to act on
behalf of the appellant in the respondent’s unfair dismissal claim. At about the time of her appointment, she informed the Full
Bench that she enquired of Mr Hill what the status of the respondent’s application was. Apparently although clearly hearsay
Mr Hill informed her that he had been informed by Mr Reading, that the matter “was being dismissed”.

135 Subsequently, on about 25 March 2003, Mr Reading sent the appellant a notice of hearing, listing the respondent’s unfair
dismissal application for hearing in August 2003. Ms Mitchell deposed that until that time, a period of about two months, she
had heard nothing from Mr Reading. Furthermore, Ms Mitchell deposed to the effect that she had seen no orders or decisions
from the Commission, in relation to the respondent’s application.

136 Immediately thereafter, on 26 March 2003, Ms Mitchell contacted the appellant’s solicitor Mr Reading, and requested that he
send the papers to the Chamber of Commerce and Industry of Western Australia, who were then to act on the appellant’s
behalf. This occurred. The files were apparently received by the solicitor now acting for the appellant from the Chamber, on or
about 10 April 2003 following which on 17 April 2003 the appeal was filed, together with an extension of time within which to
bring it.

137 The appellant submitted that in light of this evidence, the delay in instituting the appeal was as a result of the appellant’s
solicitor’s conduct, and not that of the appellant itself. It was submitted that the appellant did not become aware of the listing
for the hearing of the substantive matter, until about 25 March 2003. It was also submitted that on 26 March 2003, Ms Mitchell
contacted Mr Reading, who informed her of the existence of the order of the Commission at first instance, accepting the
respondent’s referral out of time. I pause to note however, that there is no reference to this in Ms Mitchell’s affidavit. She
refers to contacting Mr Reading and instructing him to send the file to the Chamber, but deposes to the effect that she was not
aware of and had never seen any order. It was the general submission of the appellant, that thereafter, it acted promptly and
instituted the appeal proceedings.

138 The Full Bench has not had the benefit of hearing from Mr Reading, the appellant’s solicitor, in relation to the delay question.
Consideration of the extent to which a party’s legal adviser has been responsible for delay in bringing appeal proceedings, is
recognised as a factor. It has been said, that “it is very hard that a party should suffer because of the blunder of a solicitor”:
Christie v Harvey and Hayward (1900) 2 WAR 146 at 150 per Hensman J. It has also been held, that the fact that any delay or
fault lay at the feet of a party’s solicitor and not the party, is a material factor in determining whether the discretion to extend
time ought be exercised: Esther Investments Pty Ltd v Markalinga Pty Ltd (1989) 2 WAR 196 at 199. This latter proposition
was also adverted to by Kirby J in Jackamara v Krakouer (1998) 195 CLR 516 at 543-544. This principle is not as applicable
however, where the party has also contributed to the default.

139 In this case, it seems to me that the appellant is not entirely free from fault in relation to the delay. On the evidence, the
appellant took no steps for some two months, between about mid January and mid March 2003, to make any inquiries as to the
status of the respondent’s claim. Whilst the appellant’s solicitor should no doubt, have immediately informed his client of the
reasons for decision and order of the Commissioner at first instance when they were published on 18 February 2003, the delay
in bringing the appeal proceedings is not in my opinion, attributable to the appellant’s solicitor alone.

140 The next issue to consider in whether to grant leave to extend the time within which the appeal can be brought, is whether there
is an arguable case on appeal. It is in relation to this issue that regrettably, I part company with the views expressed by my
colleagues. In my opinion, the appellant’s grounds of appeal are strong and for the following reasons in my view, the grounds
of appeal should succeed.

141 The central contention of the appellant is that the Commissioner at first instance erred and exceeded her jurisdiction, by
accepting the respondent’s referral out of time, in purported reliance on s 29(3) of the Act. The appellant’s submission was that
s 139 of the Labour Relations Reform Act 2002 (“the LRRA”) repealed the former s 29(2) of the Act, and inserted a new s
29(2) and s 29(3), which came into effect on 1 August 2002. It was submitted that the terms of s 29(2) and s 29(3) cannot be
regarded as operating retrospectively, and therefore, had no application to the respondent’s dismissal, which occurred on 8 July
2002. It was the submission of the appellant that the datum point for termination of employment is on and from 1 August 2002,
for the purposes of applying the 28 day time limit as provided in these sections of the Act: Durham v Western Australian
Government Railways Commission trading as Westrail (1994) 74 WAIG 1882; Azzalini v Perth In-flight Catering (2002)
82 WAIG 2992 at 2994; McEwan v Australasian Correctional Management Pty Ltd (2003) 83 WAIG 360 at 361.

142 The appellant said that, in applying the principles in Maxwell v Murphy (1957) 96 CLR 261, the common law presumption
against retrospectivity, in the absence of a clear intention to the contrary, has application in this case.

143 The respondent, appearing in person, in a careful and detailed written submission, submitted that in effect, the amendments
introduced by s 139 of the LRRA, were matters of procedure, and therefore did not offend the presumption against
retrospectivity, thus having application to all claims existing on 1 August 2002. The respondent submitted that the effect of s
29(2) and s 29(3) prospectively modified the procedure applicable to enforcing an unfair dismissal claim that existed on
1 August 2002.

144 In Azzalini and to a lesser extent in McEwan, I had occasion to consider some of the issues raised by the present appeal. I do
not repeat what I said in those two decisions, but simply adopt and apply them for the purposes of determining this appeal.
Despite the submission of the respondent, I am not persuaded to take a view different to that which I expressed in those
decisions.

145 The relevant statutory provisions are as follows. The former s 29(2) was in the following terms—
“29. By whom matters may be referred

(2) A referral by an employee under subsection (1)(b)(i) cannot be made more than 28 days after the
day on which the employee’s employment terminated.”

146 I will refer to this as the “former scheme”. By s 139 of the LRRA, a new s 29(2) and s 29(3) were inserted into the Act in the
following terms—

“29. By whom matters may be referred
(2) Subject to subsection (3), a referral under subsection (1)(b)(i) is to be made not later than 28 days

after the day on which the employee’s employment is terminated.
(3) The Commission may accept a referral by an employee under subsection (1)(b)(i) that is out of time

if the Commission considers that it would be unfair not to do so.”
147 I will refer to this as the “new scheme”.
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148 In my view, under the former scheme, an applicant referring a claim of unfair dismissal to the Commission must have referred
such a claim not more than 28 days after the day on which the employee’s employment terminated. The language of the former
scheme, expressed in mandatory terms, did not permit, in my opinion, that time to be extended, such that on the lapsing of the
28 day time limit, no such claim could be brought. Considering the former scheme from the language used in the section, it is
strongly arguable that the former 28 day time limit, was not in the nature of a time limit attaching to a right or “cause of
action”, but rather, was an essential ingredient of the claim itself, compliance with which limit was mandatory and unable to be
extended: SECWA Salary Officers Association v Western Australian Industrial Commission (1975) 55 WAIG 747 per Burt J at
748; Durham.

149 It was common ground, that the respondent was dismissed on 8 July 2002, which was at a time while the former scheme
remained in effect. That is, it was open for the respondent to bring his unfair dismissal claim, under the former scheme, on and
after that date. Of course, in the intervening period, between the respondent’s date of dismissal and the expiration of the 28 day
time limit under the former scheme, that being 5 August 2002, the new scheme came into operation on 1 August 2002. The
respondent filed his unfair dismissal claim on 8 August 2002.

150 It seems plain enough from the language of the new scheme contained in s 29(2) and s 29(3), that both sections are intended to
operate in conjunction with one another. Significantly also, s 29(2) in the new scheme contains a substantial change to the
drafting of the section, by removing reference to the prohibition on a referral being made later than 28 days after employment
terminated, and substituting therefore, a requirement that a referral “is to be made not later than...”.

151 The new scheme constituted a significant change to the law in this jurisdiction, which introduced for the first time, in its
present form, a discretionary power in the Commission to accept a referral out of time, based upon the test of fairness.  As an
aside, it seems to me also, that the new scheme does not introduce an extension of time provision as such. What is does seem to
do is enable, by s 29(3) of the Act, the Commission’s jurisdiction to be re-enlivened for the purposes of accepting the referral
of an unfair dismissal claim outside of the 28 day time limit prescribed in s 29(2) of the Act. It would seem to be the case from
the language used in these sections, that unless and until the Commission does so, the application cannot be regarded as within
jurisdiction or power. In this regard, I note the terms of s 24 of the Act that give the Commission jurisdiction to determine
whether a matter is an industrial matter for the purposes of the Act. This would not seem to have application to the present
circumstances however.

152 Despite the repeal of the former scheme and the introduction of the new scheme, as at 1 August 2002, the respondent, prior to
that time, and despite the repeal of the former s 29(2) of the Act, would it seems, have a preserved right to commence
proceedings under the former scheme, in accordance with the general savings on repeal provisions contained in s 37(1) of the
Interpretation Act 1984, specifically, it would seem, s 37(1)(c), (d) and (f) of that Act. In particular, s 37(1)(c) of this
legislation speaks of not just any right etc “created, acquired or accrued” but also refers to one that is “established or
exercisable”. To this extent, it would seem that s 37(1)(c) of the Interpretation Act 1984 in this State is somewhat wider than
its counterpart in the Commonwealth, the Acts Interpretation Act 1901 (Cth), which in s 8(c) refers only to rights etc
“acquired, accrued or incurred”: Mathieson v Burton (1970-1971) 124 CLR 1 at 23 per Gibbs J; Esber v The Commonwealth
(1991-1992) 174 CLR 430; Attorney-General (Queensland) and Anor v Australian Industrial Relations Commission and Ors
(2002) 117 IR 52.

153 In relation to s 37(1)(f), it would seem strongly arguable therefore, if this view is correct, that the institution of an unfair
dismissal claim, under the repealed s 29(2), would constitute any “legal proceeding or remedy” for the purposes of that section.
Thus in my opinion, up until 5 August 2002, the respondent would have had a preserved right to commence his unfair
dismissal claim, as if the former scheme was still in existence. It would appear from that proposition, if correct, that the
preservation of that provision for those purposes, would involve not just the benefit i.e. the availability of commencing such a
proceeding, but also the burden of the former scheme, that being to commence it no later than 28 days after the date of
termination of employment, with that period not being able to be extended.

154 The next question is what is the relationship then, between the former scheme and the new scheme, given that the period of
28 days was still on foot, as at 1 August 2002, in the respondent’s circumstances? Furthermore, when is time taken to begin
running, for the purposes of commencing his unfair dismissal claim, in the respondent’s circumstances?

155 In my view, I have no doubt that generally time begins to run, for the purposes of determining the 28 day time limit in s 29(2),
on and from 1 August 2002, the date of operation of the amendments, consistent with the relevant principles of interpretation.
That is, given that s 29(2), when read with section 23A of the Act, deals with a substantive right to bring proceedings, with the
time limit specified as conditioning that right such that it is part of the right itself, then the 28 day time limit, in terms of its
datum point of commencement, should not be regarded as operating retrospectively prior to 1 August 2002. This conclusion
would appear to be consistent with the long line of authority, dealing with the prospective or retrospective operation of
legislation: Maxwell etc. Of course, those statutory provisions which affect only matters of procedure have been held to be able
to operate retrospectively, as long as they do not interfere with accrued or vested rights or obligations.

156 There have been a number of decisions of the High Court, dealing with limitation periods in statutes. Examples of these
include Maxwell; Chang Jeeng v Nuffield (Australia) Pty Ltd (1959) 101 CLR 629; Australian Iron & Steel Ltd v Hoogland
(1962) 108 CLR 471; Yrttiaho v Curator (Qld) (1971) 125 CLR 228.

157 In the main, as I apprehend them, these cases dealt with circumstances where a power to extend time already existed in the
relevant statute or rule, and an amendment had the effect of either extending or abridging this time limit. Either expressly
stated or implicitly, these cases seem to turn on the principle that the legislative amendments made, went to matters of
procedure only, and therefore so characterised, did not affect substantive or vested rights.

158 In my opinion, the circumstances arising in the “limitation cases”, of the kind referred to immediately above, are
distinguishable from the circumstances under consideration in this appeal. That class of cases seems in the main, to involve
either an extension or abridgement of an existing limitation period, whilst that existing limitation period remained on foot. For
example, in Cheng, a period of three years was substituted for 12 months, in terms of time allowed to commence common law
proceedings under the Workers Compensation Act (NSW) 1926 - 1954. There were no other changes made to that Act, apart
from the substitution of the longer limitation period. Furthermore, the amendment to the relevant time period, in the legislation
under consideration in that case, did not involve an amendment that repealed a provision containing a mandatory prohibition
on commencing proceedings after a certain time, and introducing provisions conferring a discretion to extend time.
Additionally, it would appear that at that time at least, in New South Wales, no equivalent of s 37(1) of the Interpretation Act
1984 (WA), was in operation.

159 In the present case, there was nothing at all to prevent the institution of a claim by the respondent alleging he was unfairly
dismissed, up until 5 August 2002, under the former scheme, as preserved by s 37(1) of the Interpretation Act 1984. After
5 August 2002 however, the respondent’s claim under the former scheme was time barred.
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160 If that be the case, then in my opinion, the new scheme did not apply to the respondent, because his dismissal was effected
prior to 1 August 2002, for the purposes of the datum point for time to run. Also, I do not think it could have been intended by
parliament, that s 29(3), in the new scheme, linked as it clearly is to s 29(2), could permit the Commission, by the exercise of a
discretion, to do that which parliament said could not be done, under the former scheme, which scheme applied to the
circumstance of the dismissal of the respondent.

161 Furthermore, in the respondent’s case, s 29(2) in the new scheme, could not attach itself to his claim, because to do so, in terms
of the datum point for the purposes of the 28 day time limit specified in that section, would have to be regarded as
retrospective, to apply to his circumstances.

162 In my opinion therefore, having regard to all of these matters, the merits of the appellant’s appeal are strong.
Finding
163 By s 7 of the Act, a “finding”, is defined as “a decision, determination, or ruling made in the course of proceedings that does

not finally decide, determine or dispose of the matter to which the proceedings relate.” In my view the decision the subject of
the appeal, is a “finding” for the purposes of s 7 and s 49(2a) of the Act, and must be of such importance in the public interest
an appeal should lie. In terms of what is a finding, I refer to the decision of the Commission in Managing Director, South
Metropolitan College of TAFE v CSA (1999) 79 WAIG 976 that 977 per Sharkey P.

164 The decision of the Commissioner did not finally decide, determine or dispose of the matter. It was a decision to accept the
referral out of time, of the respondent’s unfair dismissal claim, as a part of the ultimate disposition of the proceedings.

165 Given that the decision of the Commission, being a finding, raises matters concerning the limitations of the jurisdiction of the
Commission, which may affect other proceedings before the Commission, then in my view, the matter ought be regarded as
being of such importance, that in the public interest, an appeal should lie.

Conclusion
166 Whilst I have considerable concerns as to the delay in bringing the appeal, on balance, having regard to the strength of the

appeal, I consider that—
(a) an extension of time within which to bring the appeal should be granted;
(b) the appeal, against a decision that is a finding, should be regarded as involving a matter of such importance that

in the public interest an appeal should lie; and
(c) the appeal should be upheld and the decision of the Commissioner at first instance quashed.

THE PRESIDENT—
167 For those reasons, the appeal is dismissed.

Order accordingly
_________

2003 WAIRC 08701
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES CARNARVON MEDICAL SERVICE ABORIGINAL CORPORATION, APPELLANT
- and -
NICHOLAS JONATHON STILES, RESPONDENT

CORAM FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
SENIOR COMMISSIONER A R BEECH
COMMISSIONER S J KENNER

DELIVERED MONDAY, 14 JULY 2003
FILE NO/S. FBA 11 OF 2003
CITATION NO. 2003 WAIRC 08701
_________________________________________________________________________________________________________

Decision Appeal dismissed
Appearances
Appellant Ms L S Gibbs (of Counsel)
Respondent Mr N J Stiles, on his own behalf
_________________________________________________________________________________________________________

Order
This appeal having come on for hearing before the Full Bench on the 23rd day of June 2003, and the Full Bench having determined
at an earlier date that the appeal should be determined on the basis of written submissions, and Ms L S Gibbs (of Counsel), having
filed written submissions on behalf of the appellant at the direction of the Full Bench, and Mr N J Stiles, having filed written
submissions on his own behalf at the direction of the Full Bench, and the Full Bench having reserved its decision in the matter, and
reasons for decision being delivered on the 14th day of July 2003, it is this day, the 14th day of July 2003, ordered that appeal
No. FBA 11 of 2003 be and is hereby dismissed.

By the Full Bench
(Sgd.) P. J. SHARKEY,

[L.S.] President.
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COMMISSION IN COURT SESSION—Matters dealt with—
2003 WAIRC 08969

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES WESTERN AUSTRALIAN HOTELS AND HOSPITALITY ASSOCIATION INCORPORATED

(UNION OF EMPLOYERS), APPLICANT
v.
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH & OTHERS, RESPONDENTS

CORAM COMMISSION IN COURT SESSION
CHIEF COMMISSIONER W S COLEMAN
SENIOR COMMISSIONER A R BEECH
COMMISSIONER J L HARRISON

DATE THURSDAY, 7 AUGUST 2003
FILE NO/S. APPLICATION 880 OF 2003
CITATION NO. 2003 WAIRC 08969
_________________________________________________________________________________________________________

Result Application discontinued by leave
Representation
Applicant No appearance
Respondent No appearance
_________________________________________________________________________________________________________

Order
WHEREAS on 9th June 2003 the applicant lodged a claim in the Western Australian Industrial Relations Commission to vary the
General Order issued in application 569 of 2003;
AND WHEREAS the Commission in Court Session convened a conference on 10th July 2003 to allow parties to discuss the
relevant issues;
AND WHEREAS the Commission in Court Session issued a statement following the conference held on 10th July 2003;
AND WHEREAS the Commission in Court Session convened a further conference on 15th July 2003 to allow parties to discuss the
relevant issues;
AND WHEREAS a Notice of Discontinuance was filed in the Commission on 23rd July 2003;
NOW THEREFORE the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 and by
consent, hereby orders—

THAT the application be and is hereby discontinued by leave.
(Sgd.) W. S. COLEMAN,

[L.S.] Commission in Court Session.

____________________

2003 WAIRC 08970
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES WESTERN AUSTRALIAN HOTELS AND HOSPITALITY ASSOCIATION INCORPORATED
(UNION OF EMPLOYERS), APPLICANT
v.
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH & OTHERS, RESPONDENTS

CORAM COMMISSION IN COURT SESSION
CHIEF COMMISSIONER W S COLEMAN
SENIOR COMMISSIONER A R BEECH
COMMISSIONER J L HARRISON

DATE THURSDAY, 7 AUGUST 2003
FILE NO/S. APPLICATION 881 OF 2003
CITATION NO. 2003 WAIRC 08970
_________________________________________________________________________________________________________

Result Application discontinued by leave
Representation
Applicant No appearance
Respondent No appearance
_________________________________________________________________________________________________________
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Order
WHEREAS on 9th June 2003 the applicant lodged a claim in the Western Australian Industrial Relations Commission to vary the
General Order issued in application 569 of 2003;
AND WHEREAS the Commission in Court Session convened a conference on 10th July 2003 to allow parties to discuss the
relevant issues;
AND WHEREAS the Commission in Court Session issued a statement following the conference held on 10th July 2003;
AND WHEREAS the Commission in Court Session convened a further conference on 15th July 2003 to allow parties to discuss the
relevant issues;
AND WHEREAS a Notice of Discontinuance was filed in the Commission on 23rd July 2003;
NOW THEREFORE the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 and by
consent, hereby orders—

THAT the application be and is hereby discontinued by leave.
(Sgd.) W. S. COLEMAN,

[L.S.] Commission in Court Session.

____________________

2003 WAIRC 08972
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES WESTERN AUSTRALIAN HOTELS AND HOSPITALITY ASSOCIATION INCORPORATED
(UNION OF EMPLOYERS), APPLICANT
v.
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH & OTHERS, RESPONDENTS

CORAM COMMISSION IN COURT SESSION
CHIEF COMMISSIONER W S COLEMAN
SENIOR COMMISSIONER A R BEECH
COMMISSIONER J L HARRISON

DATE THURSDAY, 7 AUGUST 2003
FILE NO/S. APPLICATION 882 OF 2003
CITATION NO. 2003 WAIRC 08972
_________________________________________________________________________________________________________

Result Application discontinued by leave
Representation
Applicant No appearance
Respondent No appearance
_________________________________________________________________________________________________________

Order
WHEREAS on 9th June 2003 the applicant lodged a claim in the Western Australian Industrial Relations Commission to vary the
General Order issued in application 569 of 2003;
AND WHEREAS the Commission in Court Session convened a conference on 10th July 2003 to allow parties to discuss the
relevant issues;
AND WHEREAS the Commission in Court Session issued a statement following the conference held on 10th July 2003;
AND WHEREAS the Commission in Court Session convened a further conference on 15th July 2003 to allow parties to discuss the
relevant issues;
AND WHEREAS a Notice of Discontinuance was filed in the Commission on 23rd July 2003;
NOW THEREFORE the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 and by
consent, hereby orders—

THAT the application be and is hereby discontinued by leave.
(Sgd.) W. S. COLEMAN,

[L.S.] Commission in Court Session.

____________________
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2003 WAIRC 08973
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES WESTERN AUSTRALIAN HOTELS AND HOSPITALITY ASSOCIATION INCORPORATED
(UNION OF EMPLOYERS), APPLICANT
v.
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH & OTHERS, RESPONDENTS

CORAM COMMISSION IN COURT SESSION
CHIEF COMMISSIONER W S COLEMAN
SENIOR COMMISSIONER A R BEECH
COMMISSIONER J L HARRISON

DATE THURSDAY, 7 AUGUST 2003
FILE NO/S. APPLICATION 883 OF 2003
CITATION NO. 2003 WAIRC 08973
_________________________________________________________________________________________________________

Result Application discontinued by leave
Representation
Applicant No appearance
Respondent No appearance
_________________________________________________________________________________________________________

Order
WHEREAS on 9th June 2003 the applicant lodged a claim in the Western Australian Industrial Relations Commission to vary the
General Order issued in application 569 of 2003;

AND WHEREAS the Commission in Court Session convened a conference on 10th July 2003 to allow parties to discuss the
relevant issues;

AND WHEREAS the Commission in Court Session issued a statement following the conference held on 10th July 2003;

AND WHEREAS the Commission in Court Session convened a further conference on 15th July 2003 to allow parties to discuss the
relevant issues;

AND WHEREAS a Notice of Discontinuance was filed in the Commission on 23rd July 2003;

NOW THEREFORE the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 and by
consent, hereby orders—

THAT the application be and is hereby discontinued by leave.
(Sgd.) W. S. COLEMAN,

[L.S.] Commission in Court Session.

____________________

2003 WAIRC 09031
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
BURSWOOD RESORT (MANAGEMENT) LTD AND BURSWOOD CATERING AND
ENTERTAINMENT LIMITED, RESPONDENTS

CORAM COMMISSION IN COURT SESSION
SENIOR COMMISSIONER A R BEECH
COMMISSIONER S WOOD
COMMISSIONER J L HARRISON

DATE THURSDAY, 14 AUGUST 2003
FILE NO/S. APPLICATIONS 2085 OF 2002 AND 2086 OF 2002
CITATION NO. 2003 WAIRC 09031
_________________________________________________________________________________________________________

Result Applications dismissed.
Representation
Applicant Mr J. Winters
Respondents Mr G. Blyth (as agent)
_________________________________________________________________________________________________________



83 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 2767

Reasons for Decision
1 By these two applications the applicant union seeks to vary the Burswood International Resort Casino Employees’ Award

2002 and the Burswood Catering and Entertainment Pty Ltd Employees Award 2001 by inserting entitlements to paid parental
leave, salary sacrifice and redundancy benefits which the respondent has offered as part of an Australian Workplace
Agreement. The applications are opposed on a number of grounds. As the application seeks to vary the award conditions above
the safety net it was referred to the Chief Commissioner pursuant to Principle 10 of the State Wage Principles and allocated to
a Commission in Court Session.
Refrain from hearing

2 The Commission in Court Session convened three conferences in order to ensure that any prospect of the parties reaching an
agreement was exhausted. At the conclusion of the conference held on 19 June 2003, the Commission in Court Session pointed
out to the parties the desirability of concluding an agreement and requested the parties to reconsider their respective positions
from a more global perspective. The Commission in Court Session requested the parties to advise it in writing by 26 June
2003 whether or not they believed that an agreement would be a likely outcome.

3 Both the union and the respondents subsequently advised the Commission in Court Session that no agreement was likely. It is
noteworthy that the respondents blamed this state of affairs on the union’s negotiating position. The respondents submitted that
the union introduced what the union described as a core condition at a late stage of the negotiations in order to frustrate the
negotiations and thus provide a trigger for arbitration to commence. The respondents strongly submitted that the Commission
should refrain from arbitrating the union’s claims. At the commencement of the hearing, the Commission in Court Session
dismissed the respondents’ application that we refrain from hearing the application and what follows are our reasons for so
doing.

4 The Commission in Court Session is satisfied that it has provided the framework for the parties to meet as frequently as
necessary in order for them to discuss the issues in dispute. While the Commission in Court Session is able to direct that parties
meet and confer, there is a difference between directing parties to meet and confer and requiring them to negotiate (Asahi
Diamond Industrial Australia Pty Limited v. AFMEU (1995) 59 IR 385; 37 AILR ¶3-040). The position adopted by a party
when meeting with another party in negotiations is entirely a matter for that party. There is no role for the Commission in
Court Session in telling the union what it may or may not put forward as part of its negotiating position anymore than it is for
the Commission in Court Session to tell the respondents what their positions in negotiations should be.

5 Therefore, once the Commission in Court Session is satisfied that it has provided the framework for those negotiations to
occur, and that the reported respective positions of the parties provides sufficient detail for the Commission in Court Session to
conclude that further conciliation is unlikely to assist the parties to resolve their differences, then the Commission in Court
Session is entitled to conclude that conciliation is at an end. In that regard, it is the positions of the parties, that leads to the
conclusion by the Commission in Court Session that conciliation is at an end.

6 In a wages system which provides for awards to prescribe a safety net of fair working conditions there is an obvious role in the
arbitration of conditions where they are not agreed between the parties. Whilst the Commission in Court Session has a
discretion to exercise in deciding whether to arbitrate, and in the manner of the arbitration, we were not persuaded on this
occasion that the respondents’ view of the union’s negotiating position provided a reason for us to exercise our discretion and
postpone the exercise of the Commission in Court Session’s arbitration function requested by the applicant union. It should be
noted that at all times the actual position of the parties were put on a “without prejudice” basis and hence the detail of those
positions was unknown to the Commission in Court Session.
The evidence

7 We turn to consider the evidence before us. It is convenient to consider first the evidence brought in Application 2085 where
the respondent is Burswood Resort (Management) Ltd (BRML).

8 The union called evidence from a number of witnesses. Mr Shanti De Silva is a games inspector who has worked in BRML’s
gaming department for 18 years. He feels that he is disadvantaged because of his preference to be employed pursuant to
working conditions that are negotiated collectively and which result in an award. He stated that he wished to have access
through the union to this Commission in the event that there is an issue at his workplace. He is of the view that the three
conditions claimed which are found within the respondent’s latest offer of an Australian Workplace Agreement (referred to by
the parties as “AWA 3” (MWU 1)) are offered to entice people to sign the AWA and thus to entice people away from a
collective bargaining approach. He considers this causes a huge division in the workforce even though the employees with
whom he works work exactly the same hours, rosters, meal breaks and annual leave roster arrangements. The job is the same
and the job description is the same yet there are now these differences in their conditions of employment. He is concerned that
some employees are treated more favourably than others.

9 In cross-examination, Mr De Silva accepted that the employees of BRML are free to accept or reject AWA 3. He also
acknowledged that AWA 3 contains other differences to the award. Those differences, including the issue of union access and
rights of entry, include a performance based bonus, provision for probationary periods to be extended by three months, for a
difference to be agreed in the arrangement of meal breaks within working hours and a change in the shift arrangements per
fortnight by agreement between the parties.

10 He acknowledged that some of these changes are of benefit to the employer if the employee is given a proper opportunity to
agree to the individual changes to that employee’s arrangements. He also acknowledged that the claims the subject of this
application are benefits to the employees who sign AWA 3 although he also stated that the bonus arrangements have not yet
resulted in a bonus payment being made to any employee. He acknowledged that it is therefore not unusual for employees at
BRML to have different employment arrangements and that it is a value judgement for an individual employee whether or not
to accept AWA 3 with its attendant employee benefits.

11 Leah Smith is a dealer/croupier of approximately 4 years’ service. She works part-time and recently her hours were reduced
from 72 hours per fortnight to 40 hours per fortnight. She now works an average 60-65 hours per fortnight, but has to
telephone the respondent at short notice to ascertain whether additional hours are available. She prefers to be employed
pursuant to an award but feels disadvantaged because in particular there is no paid parental leave provided in the award.
Nevertheless, she performs exactly the same job and has the same responsibilities as other dealers or croupiers who do have
paid parental leave. She considers it would be to her advantage to have the opportunity to salary sacrifice. She acknowledges
that award employees are subject to the same performance appraisal system but that only employees who have agreed to AWA
3 are able to receive the bonus.

12 Ms Smith acknowledged that there is some balancing by individual employees of the benefits or costs of AWA 3 and that a
different weight would be given by some employees to the various components of AWA 3 compared to other employees.
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13 Rory Lambert is a gaming inspector who has been employed currently for 8½ years and on an earlier occasion for 5 years with
BRML. He considers it unfair if he does exactly the same job as other gaming inspectors but receives different conditions of
employment. He considers that BRML is offering AWA 3 in order to remove employee access to the Commission. He
considers the bonus payable to employees is designed to influence persons to sign the AWA although no bonus payment has
yet resulted.

14 In cross-examination Mr Lambert acknowledged that the rates of pay of employees on AWA 1 (BRM 9) are different from the
rates of pay in AWA 3. He stated that the grading for assessment for the bonus would make it difficult for employees to get the
top marks necessary to receive a bonus. He acknowledged that it was an individual employee’s own judgment whether to
accept or reject AWA 3 and that the judgment involved some balancing by the individual employee. He acknowledged that
AWA 3 provided some aspects beneficial to the employer because of the way in which hours can be worked and also to
shorten the breaks between shifts by agreement. He maintained his view however that all employees should be employed
pursuant to the same conditions of employment. He acknowledged that AWA 3 did constitute a package but that elements of
that package should be available by negotiation elsewhere.

15 Dr Margaret Henderson has been an organiser with the union since April 2002. In her view, BRML has offered AWA
3 because of the award no-disadvantage-test at a time when workplace agreements were to be renewed. In her view, BRML
seeks to continue with the division of the workforce it has enjoyed in the past. She recognised in her evidence that the
employees of BRML work pursuant to either the award, AWA 1, AWA 2 or AWA 3. Her evidence is that employees will be
forced to sign AWA 3 simply because they would wish to receive parental leave and they are therefore disadvantaged in that
respect. Dr Henderson sees the Burswood Group of Companies as one company and referred to a document circulated to staff
regarding the link to be established with the Intercontinental Hotel Group (MWU 2).

16 In Dr Henderson’s opinion the differences between the award and AWA 3 are significant in respect to parental leave, salary
sacrifice and redundancy entitlements, whilst other matters such as the ability to alter breaks between shifts and to alter meal
breaks in areas other than gaming are not as significant in scale as the first three matters. Her evidence is that if this application
is granted the Commission should give an operative date closest to the date AWA 3 issued.

17 In cross-examination she identified the union’s objective as being to prefer one collective and fair agreement for all employees,
including those employed by Burswood Hotel Pty Ltd, (BH(PL)). She recognised that there were however four different sets of
conditions of employment applicable in BRML’s operations. She recognised that AWA 3 also contains the ability for the
probationary period to be extended, the ability to change shifts worked per fortnight, the ability to reduce the break between
shifts after overtime is worked, the ability to change meal break times, to cash out a percentage of annual leave, the ability to
take 24 hours sick leave for the care of a family member, training of casuals at ordinary rates and payment of higher duties
allowances only for hours actually worked. Dr Henderson acknowledged that some of these items would be of benefit to the
employer, although not perhaps significant in some aspects. She agreed that an assessment of AWA 3 necessarily involved a
balancing act of the benefits to employers and benefits to employees.

18 Dr Henderson stated that although the union had criticised the parental leave clause in AWA 3, the union’s position is that the
clause should be open to everyone as a matter of fairness and equity. Her evidence is that the union would like to see the
parties reach an agreement but did not believe that making the claim for these three conditions would change the circumstances
permitting that to occur.

19 The union’s case then closed.
20 On behalf of BRML, Mr Blyth outlined the opposition to the union’s claim on the basis that BRML’s policy is a preference for

individual employee agreements and that the employment of new employees was subject to them being prepared to sign an
individual employee agreement.

21 Consistent with that objective, BRML offered AWA 3 to all employees to allow them to make their own individual choices,
and that the conditions offered in AWA 3 were the result of the input from a focus group which had been established for the
purpose. BRML objected to the union “cherry picking” the best parts of a package deal. BRML relies on the requirement on
the Commission to act according to equity in submitting that “fairness” means the whole package and not just the good parts of
it.

22 BRML called evidence from Kathleen Drimatis, the manager of Employee and Workplace Relations. Ms Drimatis gave
extensive and detailed history of the differences between the various individual employee agreements. She stated that the
workforce of BRML is presently employed as follows—

AWA 1: 350 employees;
AWA 2: 3 employees;
AWA 3: 400 employees;
The award: 380 employees.

23 Ms Drimatis’ evidence covered the process arising out of BRML’s decision to form a focus group to develop AWA 3. The
various items of correspondence creating the focus group and the manner of its meeting were presented to the Commission.
Ms Drimatis presented documents to show that the employees were given access to all of the information concerning AWA
3 in order to allow them to make an informed decision.

24 Ms Drimatis also stated that she was very surprised when the union lodged an application to include these three conditions in
the award without having had discussions with BRML about them first. Ms Drimatis presented a number of letters being
correspondence between the parties indicating BRML’s preparedness to meet in order to negotiate a settlement. Ms Drimatis
spoke of a decision of the executive committee of Burswood to introduce a “customer first” strategic objective. This presented
an opportunity to enter into an industrial agreement with the union on the basis that Burswood’s time and resources were better
spent in trying to reach an agreement with the union than in this Commission. However, it was not possible to achieve the
union’s stated objective of having one set of conditions for all of the employees at Burswood because of the question of costs
differentials. Ms Drimatis gave examples of the use by BRML of the increased flexibilities introduced by AWA 3.

25 In cross-examination Ms Drimatis denied that BRML had a policy of cutting the hours of part-time employees on the gaming
floor in lieu of redundancies because the positions involved were not redundant. Ms Drimatis was unaware of any plans to
make employees redundant over the next 18 month period. Her evidence was that any cost increase from offering the three
conditions claimed in this application as part of AWA 3 were offset by the benefits to BRML from the other elements of the
package.
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26 That completed the evidence brought to the Commission in Court Session in relation to application 2085 of 2002. The
Commission then heard evidence in application 2086 of 2002.

27 In application 2086 of 2002 both the union and the respondent, Burswood Catering and Entertainment Pty Ltd (BC & E), relied
upon evidence given in application 2085 of 2002. At the respondent’s request, Dr Henderson returned to the witness box to be
cross-examined in relation to this application. Dr Henderson’s evidence confirmed that there are wage differences between the
awards applicable to Burswood Resort Management Limited (BRML) and to BC & E. The Burswood International Resort
Casino Employees’ Award 2002 contains journey cover but the Burswood Catering and Entertainment Pty Ltd Employees
Award 2001 does not. Further, AWA 3 was not offered to BC & E employees.

28 Dr Henderson confirmed that there were no negotiations between the parties prior to the union lodging this application. Dr
Henderson confirmed that while the union’s preferred position would be to negotiate common employment conditions across
the Burswood Resort, historically the union has negotiated with separate companies and the union would be prepared to “strike
a deal” with any one company. She confirmed that BC & E did say it would like to continue negotiations notwithstanding that
they had stalled.

29 BC & E then called Ms Drimatis to give evidence in relation to its operations. Ms Drimatis stated that BC & E offers
employment on the basis of either the award or an AWA. In the case of BC & E, there are two AWA’s which have been
offered. AWA 1 (BCE 1) was based upon a no disadvantage test with the Restaurant, Tearoom and Catering Workers’ Award,
1979. AWA 2 (BCE 2) is based upon a no disadvantage test with the Burswood Catering and Entertainment Pty Ltd
Employees Award 2001.

30 Ms Drimatis also gave evidence of a change in the management structure of BC & E. On 22 April 2002 BC & E took over the
rest of the catering and entertainment departments of the Burswood Resort Casino. The managing director of BC & E became
an employee of BC & E. Ms Drimatis stated that there are 200 BC & E employees who are employed under AWA 1,
200 under AWA 2 and 300 employees who are covered by the Burswood Catering and Entertainment Pty Ltd Employees
Award 2001.

31 Evidence of correspondence between the union and BC & E which occurred after the filing of the application was tendered in
evidence. Ms Drimatis’ evidence is that BC & E was prepared to continue to negotiate for an industrial agreement.

32 Ms Drimatis’ evidence is that BC & E has a variety of terms and conditions within its own workforce. There are differences in
conditions of employment between AWA 1 and AWA 2 as well as between both of those AWA’s and the Burswood Catering
and Entertainment Pty Ltd Employees Award 2001. These differences included issues to do with accumulating sick leave,
penalty rates and the classification structure.

33 That concluded the additional evidence brought in application 2086 of 2002.
Submissions

34 The union made a brief closing submission at the conclusion of its evidence. The respondents made closing submissions at the
conclusion of the evidence of both respondents. The union’s reply was forwarded in writing due to time constraints. The
Commission in Court Session has considered the submissions, together with the reply and the comments upon the reply from
the respondents and the further letter from the union in response to those comments.

35 What follows is a summary of the points referred to in the closing submissions. BRML submitted there could be no prejudice
to it for preferring to offer AWA’s to new employees. The role of the focus group was to develop a viable longer term AWA,
which was developed well prior to the delivery of the Burswood International Resort Casino Employees’ Award 2002.

36 BRML was critical of the union having filed its claim to amend the Burswood International Resort Casino Employees’ Award
2002 prior to having negotiations with BRML. It was submitted that this meant the union’s application could not succeed
under Principle 10. It is not a reasonable approach for the union to file an application merely to preserve an operative date
argument under s.39 of the Act. The public interest requires exhausting negotiations prior to coming to the Commission. In this
case the award was still in term until 30 June 2003 and the Commission was urged to regard the award as still being limited in
its duration such that the union would still need to demonstrate changed circumstances to show that it was inequitable and
unjust not to vary the award.

37 The respondent also criticised the union for what it described as “cherry picking” those parts of AWA 3 that may be of benefit
to employees without balancing those benefits against the offsets in AWA 3. BRML referred to the Weipa case (Australian
Manufacturing Workers’ Union v Alcoa of Australia Ltd (1996) 63 IR 138) in support of its argument that the differences
between AWA 1 and AWA 3 are substantial and it is no longer open to the union to argue that the only difference in working
conditions related to union provisions. AWA 3 gives flexibility to the employer and these flexibilities have not been challenged
in any serious way even if Ms Drimatis was not able to quantify the dollar returns to BRML. BRML stresses that employees
under AWA 3 work in a different way to the employees under the award, and that the union originally objected to the parental
leave clause in AWA 3, which they now seek to apply in the award.

38 Further, BRML submits that the union fails to accept that a range of conditions may apply at the one workplace because of
statutory changes. BRML referred to the objects of the Act and to the provisions of s.26.

39 BC & E adopted BRML’s submissions and noted the changes to BC & E now compared to when it was considered in the
making of the Burswood Catering and Entertainment Pty Ltd Employees Award 2001. BC & E emphasises that it is not
involved at all in BRML’s AWA 3. It has different rates of wages and different wage increases applying to its employees than
BRML employees.

40 The union filed a document in reply to the respondents’ closing submissions which itself is described as “closing submissions”.
However, the parties themselves agreed to a procedure to be followed before the Commission and the union’s closing
submissions to its case were presented at the conclusion of the evidence brought by the union. Accordingly, the Commission in
Court Session regards the document received from the union under the letter of 31 July 2003 as being restricted to the reply to
the respondents’ closing submissions.

41 The union submits that the respondents’ submission regarding the development of AWA 3 merely shows that it was developed
for the purpose of enticing employees away from collective agreements in order to achieve the benefit of clauses such as paid
parental leave, redundancy entitlements and salary sacrifice. The union refers to the objects of the Act and cites them to
support its view.

42 The union stresses that the failure of BRML’s evidence to provide details of the savings achieved by it under AWA 3 reveal
the AWA 3 as providing little if any savings. Rather, AWA 3 simply provides extra incentives for employees in order to entice
them to sign the AWA. It urges the Commission to follow the decision reached in the delivery of the Burswood International
Resort Casino Employees’ Award 2002 at paragraphs 85 to 92. The union submits that BC & E is the same entity now as it was
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when the Commission in Court Session pierced the corporate veil and corrected the inequity in terms and conditions to make
the Burswood Entertainment and Catering Pty Ltd Employees Award 2001.

43 The union submitted that the Commission should reject any suggestion from the respondents that the awards should also be
amended to include the other changes to conditions provided in AWA 3 as they are substantial amendments “none of which
have been justified on their merits by the respondents”. The union also rejected the submission that it had not satisfied the
requirements under Principle 10.
Conclusions

44 The consideration of the Commission in Court Session is as follows.
45 The respondents were quite critical of the union in having made these applications to vary the awards without having had

discussions with the respondents regarding the subject matter of the applications. We consider that the submission is to be
considered in light of the circumstances. In this case, the circumstances show that at the time the applications were made, the
more recent history between the parties is not a history which would provide optimism that negotiations between the parties at
that time would have been fruitful. The proceedings which led to the making of the awards now before the Commission in
Court Session were themselves strongly contested by both parties. They were proceedings that were lengthy and which were,
ultimately, taken to the Industrial Appeal Court. We do not believe any criticism is able to be levelled validly at the union for
having made these applications when it did prior to discussing them with the respondents. We do not consider there is anything
inherently incorrect in an application to vary an award being filed pending negotiations to be held. Much will depend upon the
circumstances.

46 In application 2085 of 2002 the detailed history given by Ms Drimatis of the development of AWA 3 has demonstrated to our
satisfaction that it was developed as a package. The formation of a focus group of AWA employees resulted in suggestions
from those employees of at least the three matters now the subject of these applications. The package resulted from
management considering the focus group’s suggestions which resulted in the inclusion of changes which are of benefit to
BRML. Thus, as each of the union’s witnesses acknowledged, a consideration by an employee of whether or not to sign AWA
3 necessarily involves some balancing of the advantages and disadvantages to the employee.

47 We also find from the evidence of Ms Drimatis that several, if not all of the changes in AWA 3 that are of benefit to
management have been utilised, even if the exact frequency of their utilisation or the precise cost saving is not given. It cannot
be said that those parts of AWA 3 that are of benefit to management have not been utilised. It cannot also be said that those
parts of the AWA 3 are not available to be utilised by BRML, subject to agreement with the employee.

48 BRML has a preference for employing employees pursuant to individual agreements. We find it is consistent with that policy
for BRML to have developed AWA 3. Indeed, we conclude that the development of AWA 3 is simply an application of
BRML’s policy of preferring employment pursuant to individual agreements. In the decision which issued the Burswood
International Resort Casino Employees’ Award 2002, the Commission in Court Session noted the summary of conclusions
reached in the Weipa case (op. cit.) and referred to the objects of the Act in s.6(ab) and (ad). The Commission in Court Session
stated—

“Whilst it may be appropriate to offer individual agreements which provide for different terms and conditions of work
within a workplace, it is our view that to simply offer a different legal instrument based solely on the grounds that
employees have chosen to remain part of a collective, represented by the respective union, is unfair to employees in the
enterprise and this policy is inconsistent with objects 6(ab), (ad) and (ca).”

(at [92])
49 We endorse and apply those comments.
50 The evidence before the Commission on this occasion differs however from the evidence on that occasion. On the evidence

before the Commission in Court Session on this occasion, AWA 3 was offered to all employees. The result of the offer is that
approximately one third of the workforce of BRML has a right to the three conditions claimed by the union in these
applications. They do so as part of the package that is AWA 3. However, a further third (approximately) of employees are not
entitled to those conditions because they have remained on AWA 1. Therefore, the union is not able to say on this occasion
that the only employees of BRML who are not entitled to paid parental leave, salary sacrifice or a redundancy entitlement are
employees who have chosen to remain part of a collective represented by their union.

51 This difference is greater in respect to BC & E employees, none of whom are entitled to these three conditions. Yet the union
has argued for the inclusion of these provisions in that award on exactly the same basis, namely to correctly an inequity.

52 The union’s case also may be seen as having been presented on the basis that the union merely seeks to have these clauses
inserted in the award in the same form as they are offered in AWA 3 to ensure uniformity of conditions of employment. For
the reasons given in the preceding paragraph, to grant the union’s claims will not result in uniform conditions of employment
for all BRML employees. Neither will it result in uniform conditions of employment for all BC & E employees.

53 In the context of a package of conditions there is an inherent difficulty in arguing that only some conditions of that package
should be included in the award. If the only reason submitted is that the conditions claimed are only available if the package is
accepted, then the response that the conditions should not be included unless award employees are prepared to work on the
same basis as an AWA 3 employee in every respect (see the Weipa case at p.192) is irresistible. This is of course leaving aside
the provisions which relate to union involvement which are differences between a collective agreement and an individual
agreement. The Act has been amended in a manner that is most significant in this context. Section 6(af) provides that a
principal object of the Act is—

(af) to facilitate the efficient organisation and performance of work according to the needs of an industry and
enterprises within it, balanced with fairness to the employees in the industry and enterprises;

54 Section 26(1)(d)(vi) of the Act requires the Commission to take into consideration to the extent that it is relevant—
(vi) the need to facilitate the efficient organisation and performance of work according to the needs of an industry

and enterprises within it, balanced with fairness to the employees in the industry and enterprises.
55 The Burswood International Resort Casino Employees’ Award 2002 and the Burswood Catering and Entertainment Pty Ltd

Employees Award 2001 in 2086 of 2002 are both industry awards which, in the absence of an enterprise bargaining agreement,
serve both as the safety net and also the instrument containing the terms and conditions of employment of the businesses they
cover. They provide the standard for the application of the no disadvantage test. In the context of claims for particular
conditions of employment which are claimed only because they are offered as part of an AWA, the Commission in Court
Session cannot ignore the package from which the claims originate. To consider the claims on the narrow basis advanced by
the union must necessarily oblige the Commission in Court Session to consider both the need to facilitate the efficient
organisation and performance of work according to the needs of an enterprises and fairness to the employees in the enterprise.
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However, the material before the Commission does not provide sufficient for us to do so. No other merit argument is advanced
by the union to support the inclusion of these provisions in the award, or to substantiate the precise clause claimed in each
case.

56 We are conscious of the evidence that employees, or some of them, would benefit from the introduction of salary sacrifice,
from paid paternity leave and in the event of redundancies, a redundancy entitlement. Employees who have chosen to remain
part of a collective, and to be represented by the union should not be excluded from having these conditions of employment
solely for that reason. However, apart from these general statements we were not taken to any other supporting material. In fact
we are in the somewhat remarkable situation of being asked as a matter of equity, good conscience and substantial merit to
award a paid parental leave clause which the union itself has strongly criticised (exhibit BRM 1) as not having merit. It does
not seem appropriate for the Commission in Court Session to be told by the union that the Commission should approve this
clause “because it is better than nothing”. A consideration of a parental leave clause on its merits may, depending upon the
evidence, result in provisions different from those in AWA 3. In making this observation, we do not pass comment or criticism
upon the clause offered in AWA 3. We were not taken to the detail of that clause. Indeed, the union did not take us to the detail
of any of the clauses it seeks in these applications.

57 Nevertheless we are conscious that there may be merit in the claims because on the evidence of Mr de Silva and Ms Smith, to
which we have referred. Indeed, in relation to salary sacrifice, there is persuasive authority for the insertion into the award of a
clause permitting salary sacrifice. There is the recent and authoritative comment of the Industrial Appeal Court that salary
packaging is popular and widespread in Australia (Commissioner, Public Service Commission & Ors v. Civil Service
Association of Western Australia Inc; Albany Port Authority & Ors v. Civil Service Association of Western Australia Inc;
Royal Perth Hospital & Ors v. Hospital Salaried Officers Association of Western Australia (Union of Workers) (1998)
78 WAIG 3629) (the CSA case). The respondent submits that the circumstances of those matters differ from the circumstances
at Burswood. This may well be the case but it does not detract from the view of the Industrial Appeal Court that salary
packaging is popular and widespread in Australia.

58 A Commission in Court Session in ALHMWU and Another v. Activ Foundation (Inc) stated—
“Following the decision of the Commission in Court Session in the Salary Packaging Case, (1998) 78 WAIG at 2346,
salary packaging as a concept has been recognised as a fact of life in the Australian community. Although Activ
Foundation seeks to distinguish the circumstances of the salary packaging case from the circumstances of this case, it
cannot escape that recognition. As Anderson J notes—

“The plain fact of the matter is that salary packaging is popular and commonplace amongst Australian salary
earners and accepted as a legitimate form of remuneration. I do not see why it is not a legitimate industrial
objective, speaking generally, for the parties to industrial awards to seek to clear the way for salary packaging
within the award system, by the introduction into the particular award of a provision to facilitate salary
packaging, whatever the benefits might happen to be in any particular case and however illusory the benefits of
salary packaging may turn out to be in any particular case.”
(1998) 78 WAIG 3629 at 3632”

59 Accordingly, given the provisions of s.26(1)(b), (c), and (2), the Commission in Court Session recognises that there is inherent
merit in at least the claim regarding salary packaging. However, that inherent merit was not put to us at all by the union.
Indeed, it is somewhat ironic that it was not until a question was asked by the Commission of the respondents regarding the
CSA case, that the issue of any wider merit was raised in the proceedings. Reference to the detail of that case, and to the Activ
Industries case, was not made by the union but only by the respondents and only for the purpose of distinguishing those cases
from the case presented to us.

60 That is not to say that there may not also be inherent merit in providing for paid parental leave or for a redundancy entitlement
as the evidence of Mr De Silva and Ms Smith indicates. However, we are conscious that this has not been the basis upon which
the union has argued its case nor the case to which the respondents have replied, or had an opportunity to reply. We have
likewise not been taken to the merits of the substantive provisions that might apply, except that the evidence in effect is that it
would be good to have them.

61 In relation to application 2086 of 2002 the narrow basis upon which the union has advanced its case is not as strong for the
simple reason that AWA 3, the source of the claims sought by the union and the sole argument submitted in support of the
claims, does not apply to employees of BC & E. The union’s argument regarding equity is therefore less compelling.

62 We also acknowledge the changes in the company structure to BC & E since its structure was last considered by this
Commission in the case which led to the making of Burswood Catering and Entertainment Pty Ltd Employees Award 2001. It
is not necessary for the purposes of the conclusions reached in this matter to deal comprehensively with the submission of BC
& E that its position is now fundamentally different. There may, depending on the circumstances of any particular case, be a
reason to consider the new company structure of BC & E in relation to the Burswood group of companies (exhibit BRM 8). It
is sufficient on this occasion to note that the conditions of employment as between employees of BC & E and BRML will not
be brought into uniformity by the granting of the union’s claim.

63 Nevertheless, the comments we have made regarding the possible intrinsic merit of the claims made applies equally to the
application to vary the Burswood Catering and Entertainment Pty Ltd Employees Award 2001. For example, if there is merit in
inserting a clause regarding salary sacrifice because of the widespread acceptance of salary sacrifice arrangements in the wider
community then the merit may well exist in relation to BC & E. However, that was not the case presented by the union.

64 We have considered the union’s submission, made in response to a specific request from the Commission to comment on the
CSA case, that “it is open to the Commission in Court Session to grant the salary sacrifice part of the applications using the
same rationale as the Commission in the CSA matters”. We conclude however that to do so would be to decide these
applications on a basis that was not put by the applicant. More significantly, it would be to decide these applications on a basis
upon which the respondents have not had a proper opportunity to put submissions nor call evidence. We conclude that it would
be an error of law to do so.

65 Whilst we appreciate that the union may well make further applications to vary these awards based upon these Reasons for
Decision we consider that the present applications have run their course. For those reasons we are left with little alternative
other than to dismiss them. In the context of an Industrial Relations Act which has as an object to provide a system of fair
wages and conditions of employment, and the role of awards providing entitlements for the employees covered by them where
agreement has not been reached, the dismissals of the applications do not preclude further applications being made to enable
the Commission to consider salary sacrifice, paid parental leave and a redundancy entitlement on their merits.

66 An order of dismissal now issues.

_________
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2003 WAIRC 09028
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
BURSWOOD RESORT (MANAGEMENT) LTD, RESPONDENT

CORAM COMMISSION IN COURT SESSION
SENIOR COMMISSIONER A R BEECH
COMMISSIONER S WOOD
COMMISSIONER J L HARRISON

DATE THURSDAY, 14 AUGUST 2003
FILE NO. APPLICATION 2085 OF 2002
CITATION NO. 2003 WAIRC 09028
_________________________________________________________________________________________________________

Result Application dismissed.
Representation
Applicant Mr J. Winters
Respondents Mr G. Blyth (as agent)
_________________________________________________________________________________________________________

Order
HAVING HEARD Mr J. Winters on behalf of the applicant and Mr G. Blyth (as agent) on behalf of the respondent, the
Commission in Court Session, pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby orders—

THAT the application be hereby dismissed.
(Sgd.) A. R. BEECH,

[L.S.] Commission in Court Session.

_________

2003 WAIRC 09029
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
BURSWOOD CATERING AND ENTERTAINMENT LIMITED, RESPONDENT

CORAM COMMISSION IN COURT SESSION
SENIOR COMMISSIONER A R BEECH
COMMISSIONER S WOOD
COMMISSIONER J L HARRISON

DATE THURSDAY, 14 AUGUST 2003
FILE NO. APPLICATION 2086 OF 2002
CITATION NO. 2003 WAIRC 09029
_________________________________________________________________________________________________________

Result Application dismissed.
Representation
Applicant Mr J. Winters
Respondents Mr G. Blyth (as agent)
_________________________________________________________________________________________________________

Order
HAVING HEARD Mr J. Winters on behalf of the applicant and Mr G. Blyth (as agent) on behalf of the respondent, the
Commission in Court Session, pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby orders—

THAT the application be hereby dismissed.
(Sgd.) A. R. BEECH,

[L.S.] Commission in Court Session.
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DECLARATIONS—
2003 WAIRC 08951

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES THE SHOP, DISTRIBUTIVE AND ALLIED EMPLOYEES’ ASSOCIATION OF WESTERN

AUSTRALIA, THE FOOD PRESERVERS’ UNION OF WESTERN AUSTRALIA, UNION OF
WORKERS  , TRANSPORT WORKERS’ UNION OF AUSTRALIA, WA BRANCH, APPLICANT
v.
SEALANES (1985) PTY LTD, RESPONDENT

CORAM COMMISSIONER J L HARRISON
DATE WEDNESDAY, 6 AUGUST 2003
FILE NO/S. APPLICATION 1117 OF 2003
CITATION NO. 2003 WAIRC 08951
_________________________________________________________________________________________________________

Result Declaration issued
_________________________________________________________________________________________________________

Declaration
WHEREAS on 6 June 2003 the applicants lodged and served a Notice of Initiation of Bargaining for an industrial agreement under
s42 of the Industrial Relations Act, 1979 (the Act) on the respondent; and
WHEREAS on 21 July 2003 the applicants lodged an application seeking a declaration pursuant to s42H of the Act that the
bargaining period had ended; and
WHEREAS on 5 August 2003 the Commission convened a conference for the purpose of hearing from the negotiating parties in
relation to the declaration sought; and
WHEREAS the Commission, having reached the conclusion that the applicants have bargained in good faith, that bargaining
between the applicants and the respondent has failed and there is no reasonable prospect of the negotiating parties reaching an
agreement, will declare that bargaining between the parties has ended.
NOW THEREFORE the Commission pursuant to the powers vested in it under Section 42H of the Industrial Relations Act,
1979 hereby declares—

THAT the bargaining between the negotiating parties has ended.
(Sgd.) J. L. HARRISON,

[L.S.] Commissioner.

AWARDS/AGREEMENTS—Application for—
2003 WAIRC 08728

THE HOSPITAL SALARIED OFFICERS (AGED CARE FACILITY) AWARD 2003
No. A5 of 2003

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES THE HOSPITAL & SALARIED OFFICERS ASSOCIATION, APPLICANT

v.
BRIGHT WATER CARE GROUP INC, CHURCHES OF CHRIST HOMES INCORPORATED,
BASSENDEAN NURSING HOME, RESPONDENT

CORAM CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER THURSDAY, 17 JULY 2003
FILE NO. A 5 OF 2003
CITATION NO. 2003 WAIRC 08728
_________________________________________________________________________________________________________

Result Application discontinued
Representation
Applicant No appearance
Respondent No appearance
_________________________________________________________________________________________________________

Order
WHEREAS on 17th June 2003 the applicant lodged an application in the Western Australian Industrial Relations Commission to
register a new Award;
AND WHEREAS a Notice of Discontinuance was filed in the Commission on 24th June 2003;
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NOW THEREFORE the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby
orders—

THAT the application be and is hereby discontinued by leave.
(Sgd.) W. S. COLEMAN,

[L.S.] Chief Commissioner.

AWARDS/AGREEMENTS—Variation of—
2003 WAIRC 08975

BUILDING TRADES (CONSTRUCTION) AWARD 1987, NO. R 14 OF 1978
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES TAYLOR WOODROW (AUSTRALIA) PTY LTD, APPLICANT
v.
CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION, COMMUNICATIONS,
ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL, PLUMBING AND
ALLIED WORKERS UNION OF AUSTRALIA, ENGINEERING & ELECTRICAL DIVISION,
WA BRANCH, RESPONDENTS

CORAM COMMISSIONER J F GREGOR
DATE FRIDAY, 8 AUGUST 2003
FILE NO. APPLICATION 1310 OF 2002
CITATION NO. 2003 WAIRC 08975
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________

Order
HAVING heard Ms S. O’Brien (of Counsel) who appeared on behalf of the Applicant and Ms K. Scoble (of Counsel) and Mr C.
Young who appeared on behalf of the Respondents, and by consent, the Commission pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—

THAT the Building Trades (Construction) Award 1987, No. R 14 of 1978 be amended in accordance with the following
schedule on and from 7th August 2003.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

SCHEDULE
Schedule B – Respondents: Delete Taylor Woodrow (Australia) Pty Ltd from this clause.

___________________

2003 WAIRC 08965
GOLD MINING ENGINEERING AND MAINTENANCE AWARD

No. 26 of 1947
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL,
PLUMBING, AND ALLIED WORKERS UNION OF AUSTRALIA, ENGINEERING &
ELECTRICAL DIVISION, WA BRANCH, APPLICANT
v.
WESTERN MINING CORPORATION RESOURCES LIMITED & OTHERS, RESPONDENTS

CORAM COMMISSIONER S J KENNER
DATE THURSDAY, 7 AUGUST 2003
FILE NO/S. APPLICATION 1968 OF 2002
CITATION NO. 2003 WAIRC 08965
_________________________________________________________________________________________________________

Result Order issued
Representation
Applicant Mr C Young
Respondents Ms K Taylor as agent and no appearance on behalf of the AFMEPKIU
_________________________________________________________________________________________________________
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Order
HAVING heard Mr C Young on behalf of the applicant and Ms K Taylor as agent on behalf of the respondents the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act, 1979 and by consent hereby orders—

1. That the Gold Mining Engineering and Maintenance Award No. 26 of 1947 be varied in accordance with the following
schedule and that such variation shall have effect from the beginning of the first pay period commencing on or after the
date of this order.

2. Furthermore, the Commission by consent of the parties, records the following—
(a) The allowances at Clause 5. – Classification Structure and Rates of Pay, Clause 8. – Overtime (Other Than

Continuous Shift Employees), Clause 9. – Continuous Shift Employees, Clause 14. – Shifts, Clause 19. –
Special Rates & Provisions, Schedule I – District Allowances, Appendix 1 – Kalgoorlie Consolidated Gold
Mines Pty. Ltd. of the award have been adjusted by consent for arbitrated safety net increases totalling
$35.00 arising from the 2002 and 2003 State Wage Case decisions. The key classification award rate used was
that for a ‘Maintenance Tradesperson Level 1’ prior to the awarding of the arbitrated safety net increases -
$453.10.

(Sgd.) S. J. KENNER,
[L.S.] Commissioner.

SCHEDULE
1. Clause 5. - Classification Structure and Rates Of Pay:
A. Delete paragraph (a) of subclause (1) of this clause and insert in lieu thereof the following—

Classification
Rate

Per Week
$

Arbitrated
Safety Net Adjustment

$

Total Rate
Per Week

$
Maintenance Employee Level 1 314.60 123.00 437.60
Maintenance Employee Level 2 329.00 123.00 452.00
Maintenance Employee Level 3 345.00 123.00 468.00
Maintenance Tradesperson Level 1 363.10 123.00 486.10
Maintenance Tradesperson Level 2 381.30 123.00 504.30
Maintenance Tradesperson Level 3 399.50 123.00 522.50
Maintenance Tradesperson Level 4 417.60 125.00 542.60

B. Delete subclauses (3), (4) and (7) of this clause and insert in lieu thereof the following—
(3) Industry Allowance—

(a) Each employee shall be paid an allowance of $87.30 per week.
(b) The allowance recognises, and is in payment for, all aspects of work in the industry including the location and

nature of individual operation within it.
(c) The allowance shall be paid in addition to the weekly wage rates contained in subclause (1) of this clause and

shall be paid for all purposes of the award.

(4) Leading Hands—
In addition to the weekly wage prescribed for an employee’s classification, a Leading Hand shall be paid the following—

$
(a) If in charge of not less than three

and not more than ten other employees 19.00
(b) If in charge of more than ten and not

more than 20 employees 28.50
(c) If in charge of more than 20 employees 37.00

(7) Tool Allowance—
(a) Where an employer does not provide a tradesperson or an apprentice with the tools ordinarily required by that

tradesperson or apprentice in the performance of work as a tradesperson or as an apprentice the employer shall
pay a tool allowance of—
(i) $11.40 per week to such tradesperson; or
(ii) in the case of an apprentice a percentage of $11.40, being the percentage which appears against the

year of apprenticeship in subclause (5) of this clause, for the purpose of such tradesperson or
apprentice supplying and maintaining tools ordinarily required in the performance of work as a
tradesperson or as an apprentice.

(b) Any tool allowance paid pursuant to paragraph (a) of this subclause shall be included in, and form part of, the
ordinary weekly wage prescribed in this clause.

(c) An employer shall provide for the use of tradespersons or apprentices all necessary power tools, special purpose
tools and precision measuring instruments.

(d) A tradesperson or apprentice shall replace or pay for any tools supplied by his employer if lost through the
employees negligence.
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2. Clause 8. – Overtime (Other Than Continuous Shift Employees): Delete subclause (6) of this clause and insert in
lieu thereof the following—

(6) When an employee without being notifed on the previous day, is required to continue working after the usual knock-off
time for more than one hour, or (in the case of a day employee) after 5.30pm, whichever is the later, such employee shall
be provided with any meal required or be paid $6.45 in lieu thereof.

3. Clause 9. – Continuous Shift Employees: Delete subclause (6) of this clause and insert in lieu thereof the
following—

(6) When an employee without being notifed on the previous day, is required to continue working after the usual knock-off
time for more than one hour, or (in the case of a day employee) after 5.30pm, whichever is the later, such employee shall
be provided with any meal required or be paid $6.45 in lieu thereof.

4. Clause 14. - Shifts: Delete subclauses (2) of this clause and insert in lieu thereof the following—
(2) In addition to his/her ordinary rate, a shift employee shall be paid per shift of eight hours at the rate of $10.50 when on

afternoon or night shift.
5. Clause 19. - Special Rates & Provisions: Delete subclauses (1), (3), (4), (6), (7), (8), (10) and (11) and insert in lieu

thereof the following—
(1) Height Money—

Tradespersons and welders engaged on the surface in the erection, repair and/or maintenance of steel frame buildings,
smoke stacks, bridges or similar structures at a height of 15.5 metres or more above the nearest horizontal plane, shall be
paid at the rate of $2.05 per shift extra.

(3) Dirt Money—
Employees employed on dirty work or in wet places shall be paid 42 cents per hour extra.

(4) A fitter or other tradesperson, not specially employed as a welder, who, in addition to being employed in the employees
classification is also required to do welding, shall be entitled to receive 32 cents per day extra whilst so engaged.

(6) Heat Money—
(a) Employees employed for more than one hour in the shade where the artificial temperature is between 46.1° and

51.6° Celsius shall be paid 42 cents per hour extra.
(b) Employees employed for more than one hour where the artificial temperature exceeds 51.6° Celsius shall be

paid 51 cents per hour extra. Where work continues for more than two hours in temperatures exceeding 51.6°
Celsius, employees shall be entitled to 20 minutes rest after every two hours, without deduction of pay.

(7) Confined Space—
Employees employed in confined spaces as hereinafter defined shall be paid 51 cents per hour extra.
“Confined Space” means a working space, the dimensions of which necessitate working continuously in a stooped or
otherwise cramped position, or without proper ventilation, or where confinement within a limited space is productive of
unusual discomfort.

(8) Fumes—
Employees engaged on repair work to the roasters under circumstances subjecting them to serious inconvenience from
fumes shall be entitled to payment of 26 cents per hour extra, with a minimum of 52 cents, while so engaged.

(10) Any person appointed by the employer to perform first aid duties shall be paid an allowance of $1.90 per day or shift
(flat).

(11) A tradesperson who holds and, in the course of employment may be required to use a current “A” or “B” Grade licence
issued pursuant to the relevant regulation in force on the 28th day of February 1978 under the Electricity Act 1945, shall
be paid an allowance of $17.40 per week.

6. Schedule I - District Allowances: Delete this clause and insert in lieu thereof the following—
SCHEDULE I - DISTRICT ALLOWANCES

(1) In addition to the wages prescribed in clause 5. - Classification Structure and Rates of Pay of this award, the following
allowances shall be paid for five days per week to employees employed in the districts which are hereinafter respectively
described, with the exception of districts contained therein which are situated within a radius of ten miles of Kalgoorlie,
Coolgardie and Southern Cross, viz—
(a) First District—

Lying south of Kalgoorlie and comprised within lines starting from Kalgoorlie, then West-South-West to
Woolgangie, thence South-East to Dundas, thence North-East to a point ten miles east of Karonie on the
Trans-Australian line, and thence back to Kalgoorlie, at the rate of 70 cents per week extra for those mines
within ten miles of the railway and 98 cents per week for those outside.

(b) Second District—
Starting from Kalgoorlie West-South-West to Woolgangie, thence North-Nor-West to the intersection of the
120 E. meridian with the 30 S. parallel of latitude, thence North-East by East to Kookynie, thence back to the
point 10 miles East of Karonie on the Trans-Australian line, and thence back to Kalgoorlie; at the rate of
95 cents per week extra for those mines within ten miles of the railway and $1.11 per week for those outside.

(c) Third District—
Starting from and including Kookynie, then North by West to Kurrajong thence North-East to Stone’s Soak,
thence South-East to and including Burtville, thence South-West through Pindinnie to Kookynie, at the rate of
93 cents per week extra for those mines within ten miles of the railway and $1.13 per week for those outside.

(d) Fourth District—
Surrounding Southern Cross within a radius of thirty miles - for those mines outside a radius of ten miles from
Southern Cross, including Westonia and Bullfinch, at the rate of 34 cents per week.

(e) Fifth District—
Comprising all mines not specifically defined in the foregoing boundaries, but within the area comprised within
the 24th and 26th parallels of latitude at the rate of $1.63 per week.
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(2) Notwithstanding anything herein contained, the following allowances shall be paid in the districts or mines mentioned
hereunder:-

Per Week $
Ora Banda and Waverley Districts 0.95
Yalgoo District 0.95
Meekatharra, Mt. Magnet and Cue Districts 1.14
Wiluna District 1.36
Youanmi District 1.36
Cox’s Find Gold Mine 1.21

Per Week $
Corduroy Gold Mine and Mines within ten miles radius therefrom 1.63
Lallah Rooke Gold Mine, Halley’s Comet Gold Mine, Prophecy
Gold Mine, and mines within ten miles radius therefrom 2.03
Mayfield District 0.95
Evanston District 1.36

With regard to the Meekatharra, Mt. Magnet, Cue, Yalgoo and Wiluna Districts, an additional allowance at the rate of
20 cents per week shall be paid to employees employed at mines situated five miles from a Government railway.
With regard to the Big Bell Gold Mine, the Triton Gold Mine, and Cox’s Find Gold Mine, the sum of 20 cents per week
may be deducted from the district allowance which would otherwise be paid.

(3) In the case of any mine or district within the area to which this award applies which is not dealt with under the provisions
of this Schedule, the union may apply to the Court at any time for the purpose of having an allowance prescribed upon
serving upon the employer concerned fourteen days’ notice thereof prior to the date of such application, the service of
such notice shall be made pursuant to the provisions relating thereto prescribed by the regulations under the Industrial
Arbitration Act, 1979.

7. APPENDIX 1 - Kalgoorlie Consolidated Gold Mines Pty. Ltd.:
A. Clause 5. – Wages: Delete paragraph (a) of subclause (1) of this clause and insert in lieu thereof the following—
(1) (a) Until the transitional arrangements outlined in subclause (4) of Clause 3. - Classification Structures and

Definitions of this Appendix have been complied with, the minimum rates of wages payable per week to
employees covered by this Appendix shall be as follows—

Occupation Rate
Per Week

$

Arbitrated
Safety Net
Adjustment

$

Total
Rate

Per Week
$

Driller and/or Screwer 314.60 123.00 437.60
Motor Attendant 314.60 123.00 437.60
Electrical Installer 363.20 123.00 486.20
Linesperson -
Grade 1 - i.e. with not less than three years’

experience as a linesperson
363.20 123.00 486.20

Grade 2 - i.e. with less than three years’ experience
as a linesperson

345.00 123.00 468.00

Pipe Fitter 329.00 123.00 452.00
Coppersmith 363.20 123.00 486.20
Blacksmith 363.20 123.00 486.20
Electrical Fitter 363.20 123.00 486.20
Fitter 363.20 123.00 486.20
Motor Mechanic 363.20 123.00 486.20
Turner and/or Machinist 363.20 123.00 486.20
Oxy-acetylene and Electrical Welder 363.20 123.00 486.20
Pattern Maker 374.30 123.00 497.30
Drill Doctor 327.40 123.00 450.40
Boilermaker 363.20 123.00 486.20

B. Clause 6. - Allowances: Delete this clause and insert in lieu thereof the following—

6. - ALLOWANCES
In lieu of the allowances otherwise expressed in Clause 5. - Wages, Clause 8. - Overtime, Clause 9. - Continuous Shift Employees,
Clause 14. - Shifts, Clause 20. - Special Rates and Provisions, the following allowances shall be paid—

$
Clause 5. - Wages:

Subclause (2) - Leading Hand Allowance
(i) 19.00
(ii) 28.50
(iii) 37.00
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$
Subclause (5)(a) - Tool Allowance

(i) 11.40
(ii) 11.40

Clause 8. - Overtime—
Subclause (6) - Meal Allowance 6.45

Clause 9. - Continuous Shift Employees—
Subclause (6) - Meal Allowance 6.45

$
Clause 14. - Shifts—

Subclause (2) - Shift Allowance 10.50
Clause 19. - Special Rates and Provisions

Subclause (1) - Height Money 2.05
Subclause (3) - Dirt Money  0.42
Subclause (4) - Welding Money  0.32
Subclause (6) - Heat Money

(a)  0.42
(b)  0.51

Subclause (7) - Confined Space Money  0.51
Subclause (8) - Fumes Money  0.52

B. Clause 7. - Additional Payment: Delete this clause and insert in lieu thereof the following—
 7. - ADDITIONAL PAYMENT

In addition to the wage rates set out in Clause 5 hereof, an amount of $87.30 per week shall be payable for all purposes of the
award.

8. Schedule IV – Parties to the Award: Delete this clause and insert in lieu thereof the following—
SCHEDULE IV - PARTIES TO THE AWARD

Unions Party to the Award
Communications, Electrical, Electronic, Energy, Information,
Postal, Plumbing and Allied Workers Union of Australia
U24/257 Balcatta Road
BALCATTA WA 6021
Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers
Western Australian Branch
121 Royal Street
EAST PERTH W.A. 6004
Employer Parties to the Award
Western Mining Corporation Resources Limited
P.O. Box 7001 
Cloisters Square
PERTH WA 6850
Central Norseman Gold Corporation Ltd
PO Box 56
NORSEMAN WA 6443
Hill 50 Gold Mine NL
MOUNT MAGNET WA 6338

____________________

2003 WAIRC 08717
MASTERS AND DECKHANDS (PASSENGER FERRIES, LAUNCHES AND BARGES) (FREMANTLE LAUNCH AND

TUG COMPANY PTY LTD) AWARD 1993.
No. A7 of 1993

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES THE AUSTRALIAN MARITIME OFFICERS UNION - WESTERN AREA UNION OF

EMPLOYEES, APPLICANT
v.
FREMANTLE TUG AND LAUNCH COMPANY PTY LTD, TOTAL HARBOUR SERVICES PTY
LTD AND SEAMEN’S UNION OF AUSTRALIA, WEST AUSTRALIAN BRANCH ,
RESPONDENTS

CORAM SENIOR COMMISSIONER A R BEECH
DATE WEDNESDAY, 16 JULY 2003
FILE NO. APPLICATION 1546 OF 2002
CITATION NO. 2003 WAIRC 08717
_________________________________________________________________________________________________________
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Result Award varied
Representation
Applicant Mr B.M. George
Respondents Mr I. Bray on behalf of the Seamen’s Union of Australia, West Australian Branch

No appearance on behalf of the Fremantle Launch and Tug Company Pty Ltd, and on behalf of Total
Harbour Services Pty Ltd

_________________________________________________________________________________________________________

Order
HAVING HEARD Mr B. M. George on behalf of the applicant, Mr I. Bray on behalf of the Seamen’s Union of Australia, West
Australian Branch and there being no appearance on behalf of the Fremantle Launch and Tug Company Pty Ltd, and on behalf of
Total Harbour Services Pty Ltd, and by consent, the Commission pursuant to the powers conferred on it under the Industrial
Relations Act 1979, hereby orders—

THAT the Masters and Deckhands (Passenger Ferries, Launches and Barges) (Fremantle Launch and Tug Company Pty
Ltd) Award 1993 be varied in accordance with the following schedule and that such variation shall have effect from the
beginning of the first pay period on or after the 16th day of July 2003.

(Sgd.) A. R. BEECH,
[L.S.] Senior Commissioner.

_________

SCHEDULE
1. Clause 1. - Title: Delete this clause and insert in lieu thereof the following—

1. - TITLE
This award shall be known as the “Masters and Deckhands Total Harbour Services Pty Ltd Award”.

2. Schedule of Respondents: Delete this schedule and insert in lieu thereof the following—
SCHEDULE OF RESPONDENTS

Employer
Total Harbour Services Pty Ltd
4 Rous Head Road
NORTH FREMANTLE  WA  6159
Unions
Australian Maritime Officers Union Western Area Union of Employees
28 Mouat Street
FREMANTLE  WA  6160
Seamen’s Union of Australia, West Australian Branch
2 Kwong Alley
NORTH FREMANTLE WA  6159

____________________

2003 WAIRC 08624
TIMBER WORKERS AWARD NO 36 OF 1950.

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES THE FOREST PRODUCTS, FURNISHING AND ALLIED INDUSTRIES INDUSTRIAL UNION

OF WORKERS, W.A. BRANCH, APPLICANT
v.
AG & AM BROOKS, ADELAIDE TIMBER COMPANY PTY LTD, BROWNS LOGGING,
RESPONDENTS

CORAM COMMISSIONER J F GREGOR
DATE THURSDAY, 3 JULY 2003
FILE NO. APPLICATION 1955 OF 2002
CITATION NO. 2003 WAIRC 08624
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________

Order
HAVING heard Mr T.P. Daly on behalf of the Applicant and Mr K.J. Dwyer for the Respondents, and by consent, the Commission
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders:

THAT the Timber Workers Award No. 36 of 1950 be varied in accordance with the following Schedule and that such
variation shall have effect from the first pay period commencing on or after 3 July 2003.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

_________



2780 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 83 W.A.I.G.

SCHEDULE
1. Clause 11. – Holidays and Annual Leave: At the end of this clause insert the following new subclause—
(14) Seven-Day shift Employees—

In addition to the leave hereinafter prescribed in subclause (2) of this clause seven-day shift employees, that is shift
employees who are rostered to work regularly on shifts covering all the twenty four hours of Sundays and holidays, shall be
allowed an additional seven consecutive days’ leave including non working days.
Where an employee within twelve months’ continuous service is engaged for part of the twelve monthly period as a seven-
day shift employee, he/she shall be entitled to have the period of annual leave prescribed in subclause (2) hereof increased
by one twelfth of a week for each month he/she is continuously engaged as aforesaid.

2. Clause 18. – Shift Work: Delete this clause and insert in lieu thereof the following—
(1) Notwithstanding the provisions of Clause 14. – Hours of Work and Clause 16. – Overtime, the provisions of this clause

apply to shift work whether continuous or otherwise. Ordinary hours as set out in Clause 14. - Hours of Work may be
worked on any day of the week Monday to Sunday.

(2) An employer may work his/her establishment on shifts but before doing so shall give notice of his/her intention to the union
or unions concerned and of the intended starting and finishing times of ordinary working hours of the respective shifts.

(3) Where three shifts are instituted on continuous shiftwork a paid meal break of twenty minutes shall be allowed in each of
such shifts.

(4) Definitions
For the purpose of this clause—
(a) AFTERNOON SHIFT means any shift finishing between 6.00pm and midnight.
(b) NIGHT SHIFT means any shift finishing between midnight and 8.00am.
(c) CONTINUOUS SHIFT means work carried on with consecutive shifts of men/women throughout the twenty four

hours of at least six consecutive days without interruption except during breakdown or meal breaks or due to
unavoidable delays beyond the control of the employer.

(d) CONTINUOUS SHIFT EMPLOYEE means an employee who normally works on Sundays and Holidays when so
rostered.

(e) NON CONTINUOUS SHIFT EMPLOYEE means an employee who works at least five consecutive days of eight
hours per shift exclusive of meal breaks and who does not normally work on Sundays or holidays.

(5) (a) where any particular process is carried out on shifts other than day shift, and less than five consecutive afternoon
or five consecutive night shifts are worked on that process, then employees employed on such afternoon or night
shift shall be paid at overtime rates.
Provided that where the ordinary hours of work normally worked in an establishment are worked on less than five
days then the provisions of paragraph (a) shall be as if four consecutive shifts were substituted for five
consecutive shifts.

(b) The sequence of work shall not be deemed to be broken under the preceding paragraph by reason of the fact that
work on the process is not carried out on a Saturday or Sunday or any other day that the employer observes a shut
down for the purpose of allowing a 38 hour week or on any holiday.

(6) Where a shift commences at or after 11.00pm on any day, with the exception of shift work commencing at or after 11.00pm
on Friday and finishing on Saturday, the whole of that shift shall be deemed, for the purposes of this award, to have been
worked on the following day.

(7) A shift employee when on afternoon or night shift shall be paid, for such shift fifteen per cent more than his/her ordinary
rate prescribed by this award.

(8) (a) All work performed on a rostered shift, when the major portion of such shift falls on a Saturday, Sunday or a
holiday, shall be paid for as follows—
Saturday - at the rate of time and one half
Sunday  - at the rate of time and three quarters
Holidays - at the rate of double time.
These rates shall be paid in lieu of the shift allowances prescribed in subclause (7) of this clause.

(b) These rates shall be paid in lieu of the shift allowances prescribed in subclause (7) of this clause.
(9) A continuous shift employee who is not required to work on a holiday which falls on his/her rostered day off shall be

allowed a day’s leave with pay to be added to annual leave or taken at some other time if the employee so agrees.

AWARDS/AGREEMENTS—Application for variation of—
No variation resulting—

2003 WAIRC 08706
ELECTRICAL CONTRACTING INDUSTRY AWARD

NO. R 22 OF 1978
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES ELECTRICAL GROUP TRAINING LIMITED, APPLICANT
v.
COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL,
PLUMBING, AND ALLIED WORKERS UNION OF AUSTRALIA, ENGINEERING &
ELECTRICAL DIVISION, WA BRANCH AND OTHERS, RESPONDENTS

CORAM COMMISSIONER J F GREGOR
DATE TUESDAY, 15 JULY 2003
FILE NO. APPLICATION 413 OF 2003
CITATION NO. 2003 WAIRC 08706
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_________________________________________________________________________________________________________

Result Discontinued by leave
_________________________________________________________________________________________________________

Order
WHEREAS on 31st March 2003 the Electrical Group Training Limited applied to the Commission for an order pursuant to the
Industrial Relations Act, 1979 to vary the Electrical Contracting Industry Award R22 of 1978; and
WHEREAS the matter was listed for hearing and determination on 15th July 2003; and
WHEREAS the Commission heard from Mr C. Martin (of Counsel) for the Applicant and Mr C. Young for the Respondent Union,
Mr Martin sought leave that the matter be discontinued; and leave was granted.
NOW THEREFORE pursuant to the powers vested in it by the Industrial Relations Act, 1979, the Commission, hereby orders—

THAT the application be, and is hereby, discontinued by leave.
(Sgd.) J. F. GREGOR,

[L.S.] Commissioner.

____________________

2003 WAIRC 08843
SHOP AND WAREHOUSE (WHOLESALE AND RETAIL ESTABLIISHMENTS) STATE AWARD 1977

NO. R32 OF 1976
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE SHOP, DISTRIBUTIVE AND ALLIED EMPLOYEES’ ASSOCIATION OF WESTERN
AUSTRALIA, APPLICANT
v.
MYER STORES LIMITED, RESPONDENT

CORAM COMMISSIONER J L HARRISON
DATE OF ORDER FRIDAY, 25 JULY 2003
FILE NO/S. APPL 1408A OF 2002
CITATION NO. 2003 WAIRC 08843
_________________________________________________________________________________________________________

Result Discontinued
_________________________________________________________________________________________________________

Order
WHEREAS on 18 November 2002 the Applicant applied to the Commission for an order pursuant to the Industrial Relations Act,
1979; and
WHEREAS on 29 May 2003 the Applicant lodged a Notice of Discontinuance and the Commission decided to discontinue the
proceedings.
NOW THEREFORE pursuant to the powers vested in it by the Industrial Relations Act, 1979, the Commission, hereby orders—

THAT the application be, and is hereby, discontinued.
(Sgd.) J. L. HARRISON,

[L.S.] Commissioner.

AWARDS/AGREEMENTS—Interpretation of—
2003 WAIRC 08634

WESTERN AUSTRALIAN POLICE SERVICE ENTERPRISE AGREEMENT FOR POLICE ACT EMPLOYEES.
No. PSA AG8 of 2001

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES THE WESTERN AUSTRALIAN POLICE UNION OF WORKERS, APPLICANT

v.
COMMISSIONER OF POLICE, RESPONDENT

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DATE OF ORDER FRIDAY, 4 JULY 2003
FILE NO. P 7 OF 2002
CITATION NO. 2003 WAIRC 08634
_________________________________________________________________________________________________________

Result Application Dismissed
_________________________________________________________________________________________________________
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Order
WHEREAS this is an application pursuant to Section 46 of the Industrial Relations Act 1979; and
WHEREAS on the 2nd day of July 2003 the Applicant advised the Arbitrator that it wished to discontinue the application and an
order of dismissal could issue;
NOW THEREFORE, the Arbitrator, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders—

THAT this application be, and is hereby dismissed.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.
Public Service Arbitrator.

CANCELLATION OF AWARDS/AGREEMENTS/
RESPONDENTS—

2002 WAIRC 04831
CSR BUILDING MATERIALS (WA) ENTERPRISE AGREEMENT 1999

AG 154 of 1999
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
CSR BUILDING MATERIALS (WA) & THE TRANSPORT WORKERS’ UNION OF
AUSTRALIA, INDUSTRIAL UNION OF WORKERS, WESTERN AUSTRALIAN BRANCH,
RESPONDENTS

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED WEDNESDAY, 14 FEBRUARY 2002
FILE NO/S. AG 248 OF 2001
CITATION NO. 2002 WAIRC 04831
_________________________________________________________________________________________________________

Result Agreement cancelled
Representation
Applicant Ms D MacTiernan
Respondent Mr M Riordan
_________________________________________________________________________________________________________

Order
HAVING HEARD Ms D MacTiernan on behalf of the applicant and Mr M Riordan on behalf of the respondent, the Commission
with the consent of the parties, pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby orders—

THAT the CSR Building Materials (WA) Enterprise Agreement 1999 AG 154 of 1999 be and is hereby cancelled.
(Sgd.) W. S. COLEMAN,

[L.S.] Chief Commissioner.

____________________

2002 WAIRC 04800
HALE SCHOOL (ENTERPRISE BARGAINING) AGREEMENT 2002

No. AG 187 of 1999
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE INDEPENDENT SCHOOLS SALARIED OFFICERS’ ASSOCIATION OF WESTERN
AUSTRALIA, INDUSTRIAL UNION OF WORKERS , HALE SCHOOL, APPLICANTS
v.
(NOT APPLICABLE), RESPONDENT

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED THURSDAY, 14 FEBRUARY 2002
FILE NO/S. AG 265 OF 2001
CITATION NO. 2002 WAIRC 04800
_________________________________________________________________________________________________________

Result Agreement Cancellation
Representation
Applicant Mr N Briggs
Respondent No appearance
_________________________________________________________________________________________________________
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Order
HAVING HEARD Mr N Briggs on behalf of the applicants the Commission with the consent of the parties, pursuant to the powers
conferred on it under the Industrial Relations Act 1979 hereby orders—

THAT the Hale School (Enterprise Bargaining) Agreement 2000 AG 187 of 1999 be and is hereby cancelled.
(Sgd.) W. S. COLEMAN,

[L.S.] Chief Commissioner.
____________________

2003 WAIRC 07671
J & K HOPKINS ENTERPRISE BARGAINING AGREEMENT 2001

No. AG 165 of 2001
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES RUBYLAKE HOLDINGS PTY LTD T/AS J & K HOPKINS, APPLICANT
v.
TRANSPORT WORKERS’ UNION OF AUSTRALIA, INDUSTRIAL UNION OF WORKERS,
WESTERN AUSTRALIAN BRANCH, RESPONDENT

CORAM CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER FRIDAY, 7 FEBRUARY 2003
FILE NO/S. AG 235 OF 2002
CITATION NO. 2003 WAIRC 07671
_________________________________________________________________________________________________________

Result Agreement Cancelled
Representation
Applicant Mr J Uphill on behalf of the applicant
Respondent Mr N Hodgson on behalf of the respondent
_________________________________________________________________________________________________________

Order
HAVING HEARD Mr J Uphill on behalf of the applicant and Mr N Hodgson on behalf of the respondent, and with the consent of
the parties, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby orders—

THAT the J & K Hopkins Enterprise Bargaining Agreement 2001, AG 165 of 2001 be and is hereby cancelled.
(Sgd.) W. S. COLEMAN,

[L.S.] Chief Commissioner.
____________________

2003 WAIRC 07394
LINENCARE AUSTRALIA TRANSPORT ENTERPRISE AGREEMENT 2001

No. AG 185 of 2001
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES TRANSPORT WORKERS’ UNION OF AUSTRALIA, INDUSTRIAL UNION OF WORKERS,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
HEALTHCARE LINEN PTY LTD (ACN 90075 504 746), RESPONDENT

CORAM COMMISSIONER J H SMITH
DATE OF ORDER FRIDAY, 17 JANUARY 2003
FILE NO. AG 185 OF 2001
CITATION NO. 2003 WAIRC 07394
_________________________________________________________________________________________________________

Result Agreement cancelled and application discontinued by leave.
Representation
Applicant Mr N Hodgson (as Agent)
Respondent No appearance
_________________________________________________________________________________________________________

Order
WHEREAS on 13 September 2001 the Applicant filed an application pursuant to s.41 of the Industrial Relations Act 1979 (“the
Act”) to register an industrial agreement to replace the Linencare Australia Transport Enterprise Agreement AG 131 of 1999 (“the
Agreement”); and
WHEREAS the matter was listed for hearing on 30 November 2001 at which a request was made to adjourn the matter as the
company was close to being sold; and
WHEREAS the Applicant filed a Notice of Discontinuance of Application on 28 August 2002; and
WHEREAS the Applicant wrote a letter to the Commission on 30 August 2002 and requested that as the company had been sold
that the Agreement be cancelled; and
WHEREAS the Commission wrote to the Respondent on 16 September 2002, advising that the Commission intended to cancel the
Agreement unless a representative contacted the Commission within 28 days; and
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WHEREAS by close of business 2 December 2002, no response has been received from the Respondent;
NOW THEREFORE pursuant to the powers conferred on it under the Act, the Commission hereby orders—

THAT the Linencare Australia Transport Enterprise Agreement 1999 AG 131 of 1999 be and is hereby cancelled; and
THAT the application be and is hereby discontinued by leave.

(Sgd.) J. H. SMITH,
[L.S.] Commissioner.

____________________

2003 WAIRC 06186
IN THE MATTER OF: GARDENERS (GOVERNMENT) GENERAL AGREEMENT 2002, CLEANERS AND
CARETAKERS (GOVERNMENT) GENERAL AGREEMENT 2002 & CATERING EMPLOYEES AND TEA

ATTENDANTS (GOVERNMENT) GENERAL
AGREEMENT 2002 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES MINISTER FOR AGRICULTURE & OTHERS, APPLICANT

v.
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, RESPONDENT
MINISTER FOR AGRICULTURE & OTHERS, APPLICANT
v.
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, RESPONDENT
MINISTER FOR JUSTICE & LEGAL AFFAIRS & OTHERS, APPLICANT
v.
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, RESPONDENT

CORAM COMMISSIONER J H SMITH
DATE OF ORDER TUESDAY, 13 AUGUST 2002
FILE NOS. AG 100 OF 2002, AG 101 OF 2002, AG 106 OF 2002
CITATION NO. 2002 WAIRC 06186
_________________________________________________________________________________________________________

Result Agreements cancelled
Representation
Applicant Mr J Lange
Respondent Ms D MacTiernan
_________________________________________________________________________________________________________

Order
HAVING heard Mr J Lange on behalf of the Applicant and Ms D MacTiernan on behalf of the Respondent and by consent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders—

(1) THAT the following industrial agreements be and are hereby cancelled from the date of this order—
(a) Ministry of Justice (Miscellaneous) Enterprise Agreement 1999 No AG 150 of 1999;
(b) C.Y. O’Connor College Miscellaneous Workers’ Agreement 1997 No AG 276 of 1997;
(c) Department of Conservation and Land Management – Australian Liquor, Hospitality and Miscellaneous

Workers’ Union Enterprise Agreement 1999 No AG 182 of 1999;
(d) State Housing Commission (Homeswest) 1999 Caretakers Enterprise Bargaining Agreement No AG

108 of 1999;
(e) Geraldton Regional College Miscellaneous Workers’ Agreement 1997 No AG 278 of 1997;
(f) Karratha College Enterprise Agreement 1996 No PSGAG 15 of 1996;
(g) Department of Minerals and Energy and Chemistry Centre of WA Enterprise Agreement 2000 – 2002 No

PSG AG 4 of 2000;
(h) State Revenue Department Enterprise Bargaining Agreement 2000 No PSG AG 5 of 2000;
(i) North Metropolitan College Miscellaneous Workers’ Agreement 1997 No AG 281 of 1997; and
(j) Great Southern Regional College Miscellaneous Workers’ Agreement 1997 No AG 277 of 1997.

(2) THAT the following industrial agreements be cancelled from 31 December 2002—
(a) Family & Children’s Services Enterprise Agreement 2000 No PSGA AG 2 of 2000; and
(b) Valuer General’s Office Enterprise Bargaining Agreement 1999 No PSG AG 3 of 1999.
(c) Education Department of Western Australia Miscellaneous Employees Enterprise Bargaining Agreement

2000 AG 1 of 2001; and
(d) Agriculture Western Australia Enterprise Agreement 2000 No PSG AG 3 of 2001.

(Sgd.) J. H. SMITH,
[L.S.] Commissioner.

____________________
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2003 WAIRC 08445
PENRHOS COLLEGE NON-TEACHING STAFF (ENTERPRISE BARGAINING) AGREEMENT 1999

AG 212 of 1999
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES PENRHOS COLLEGE & OTHERS, APPLICANTS
v.
(NOT APPLICABLE), RESPONDENT

CORAM CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER FRIDAY, 6 JUNE 2003
FILE NO/S. AG 250 OF 2002
CITATION NO. 2003 WAIRC 08445
_________________________________________________________________________________________________________

Result Agreement cancelled
Representation
Applicants Mr N Briggs on behalf of the applicants

Ms L Dowden on behalf of the CFMEUW
_________________________________________________________________________________________________________

Order
HAVING HEARD Mr N Briggs and Ms L Dowden on behalf of the applicants, and with the consent of the parties, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby orders—

THAT the Penrhos College Non-Teaching Staff (Enterprise Bargaining) Agreement 1999, AG 212 of 1999 be and is
hereby cancelled.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

____________________

2001 WAIRC 04329
RIVER ROOSTER AUSTRALIA, SDA ENTERPRISE AGREEMENT 2001

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES THE SHOP, DISTRIBUTIVE AND ALLIED EMPLOYEES’ ASSOCIATION OF WESTERN

AUSTRALIA, APPLICANT
v.
RIVER ROOSTER AUSTRALIA PTY LTD T/A RIVER ROOSTER, RESPONDENT

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED MONDAY, 3 DECEMBER 2001
FILE NO/S. AG 228 OF 2001
CITATION NO. 2001 WAIRC 04329
_________________________________________________________________________________________________________

Result Agreements Cancelled
Representation
Applicant Mr T Pope
Respondent Mr S Hansen
_________________________________________________________________________________________________________

Order
HAVING HEARD Mr T Pope on behalf of the applicant and Mr S Hansen on behalf of the respondent, the Commission with the
consent of the parties, pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby orders—

THAT the River Rooster Australia Agreement AG 266 of 1996 and the River Rooster SDA Enterprise Agreement
1998 AG 109 of 1998 be and are hereby cancelled.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

____________________



2786 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 83 W.A.I.G.

2001 WAIRC 04319
RIVER ROOSTER BRIDGETOWN, SDA ENTERPRISE AGREEMENT 2001

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES THE SHOP, DISTRIBUTIVE AND ALLIED EMPLOYEES’ ASSOCIATION OF WESTERN

AUSTRALIA, APPLICANT
v.
PETER SZOLKOWSKI AND VIVIENNE HAYNES ON BEHALF OF THE SZOLHAY FAMILY
TRUST T/A RIVER ROOSTER BRIDGETOWN, RESPONDENT

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED MONDAY, 3 DECEMBER 2001
FILE NO/S. AG 244 OF 2001
CITATION NO. 2001 WAIRC 04319
_________________________________________________________________________________________________________
Result Agreement Cancelled
Representation
Applicant Mr T Pope
Respondent Mr S Hansen
_________________________________________________________________________________________________________

Order
HAVING HEARD Mr T Pope on behalf of the applicant and Mr S Hansen on behalf of the respondent, the Commission with the
consent of the parties, pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby orders—

THAT the River Rooster Bridgetown Agreement AG 272 of 1996 be and is hereby cancelled.
(Sgd.) W. S. COLEMAN,

[L.S.] Chief Commissioner.
____________________

2001 WAIRC 04332
RIVER ROOSTER BOULDER, SDA ENTERPRISE AGREEMENT 2001

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES THE SHOP, DISTRIBUTIVE AND ALLIED EMPLOYEES’ ASSOCIATION OF WESTERN

AUSTRALIA, APPLICANT
v.
HALL HOLDINGS PTY LTD T/A RIVER ROOSTER BOULDER, RESPONDENT

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED MONDAY, 3 DECEMBER 2001
FILE NO/S. AG 230 OF 2001
CITATION NO. 2001 WAIRC 04332
_________________________________________________________________________________________________________

Result Agreement Cancelled
Representation
Applicant Mr T Pope
Respondent Mr S Hansen
_________________________________________________________________________________________________________

Order
HAVING HEARD Mr T Pope on behalf of the applicant and Mr S Hansen on behalf of the respondent, the Commission with the
consent of the parties, pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby orders—

THAT the River Rooster Boulder SDA Enterprise Agreement 1998 AG 86 of 1999 be and is hereby cancelled.
(Sgd.) W. S. COLEMAN,

[L.S.] Chief Commissioner.

____________________

2001 WAIRC 04333
RIVER ROOSTER COOLBELLUP, SDA ENTERPRISE AGREEMENT 2001

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES THE SHOP, DISTRIBUTIVE AND ALLIED EMPLOYEES’ ASSOCIATION OF WESTERN

AUSTRALIA, APPLICANT
v.
LR CROOKES AND C CORNWALL T/A RIVER ROOSTER COOLBELLUP, RESPONDENT

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED MONDAY, 3 DECEMBER 2001
FILE NO/S. AG 225 OF 2001
CITATION NO. 2001 WAIRC 04333
_________________________________________________________________________________________________________
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Result Agreement Cancelled
Representation
Applicant Mr T Pope
Respondent Mr S Hansen
_________________________________________________________________________________________________________

Order
HAVING HEARD Mr T Pope on behalf of the applicant and Mr S Hansen on behalf of the respondent, the Commission with the
consent of the parties, pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby orders—

THAT the River Rooster Coolbellup SDA Enterprise Agreement 1998 AG 110 of 1998 be and is hereby cancelled.
(Sgd.) W. S. COLEMAN,

[L.S.] Chief Commissioner.

____________________

2001 WAIRC 04328
RIVER ROOSTER HARVEY, SDA ENTERPRISE AGREEMENT 2001

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES THE SHOP, DISTRIBUTIVE AND ALLIED EMPLOYEES’ ASSOCIATION OF WESTERN

AUSTRALIA, APPLICANT
v.
D PANETTA AND VA PANETTA T/A RIVER ROOSTER HARVEY, RESPONDENT

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED MONDAY, 3 DECEMBER 2001
FILE NO/S. AG 229 OF 2001
CITATION NO. 2001 WAIRC 04328
_________________________________________________________________________________________________________

Result Agreement Cancelled
Representation
Applicant Mr T Pope
Respondent Mr S Hansen
_________________________________________________________________________________________________________

Order
HAVING HEARD Mr T Pope on behalf of the applicant and Mr S Hansen on behalf of the respondent, the Commission with the
consent of the parties, pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby orders—

THAT the River Rooster Harvey SDA Enterprise Agreement 1998 AG 111 of 1998 be and is hereby cancelled.
(Sgd.) W. S. COLEMAN,

[L.S.] Chief Commissioner.
____________________

2001 WAIRC 04330
RIVER ROOSTER MANDURAH, SDA ENTERPRISE AGREEMENT 2001

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES THE SHOP, DISTRIBUTIVE AND ALLIED EMPLOYEES’ ASSOCIATION OF WESTERN

AUSTRALIA, APPLICANT
v.
SHANE CROOKES T/A RIVER ROOSTER MANDURAH, RESPONDENT

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED MONDAY, 3 DECEMBER 2001
FILE NO/S. AG 227 OF 2001
CITATION NO. 2001 WAIRC 04330
_________________________________________________________________________________________________________
Result Agreement Cancelled
Representation
Applicant Mr T Pope
Respondent Mr S Hansen
_________________________________________________________________________________________________________

Order
HAVING HEARD Mr T Pope on behalf of the applicant and Mr S Hansen on behalf of the respondent, the Commission with the
consent of the parties, pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby orders—

THAT the River Rooster Mandurah SDA Enterprise Agreement 1998 AG 113 of 1998 be and is hereby cancelled.
(Sgd.) W. S. COLEMAN,

[L.S.] Chief Commissioner.
____________________
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2001 WAIRC 04331
RIVER ROOSTER MARGARET RIVER, SDA ENTERPRISE AGREEMENT 2001

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES THE SHOP, DISTRIBUTIVE AND ALLIED EMPLOYEES’ ASSOCIATION OF WESTERN

AUSTRALIA, APPLICANT
v.
JW PETHER, R PETHER, GW PETHER PTY LTD T/A RIVER ROOSTER MARGARET RIVER,
RESPONDENT

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED MONDAY, 3 DECEMBER 2001
FILE NO/S. AG 232 OF 2001
CITATION NO. 2001 WAIRC 04331
_________________________________________________________________________________________________________

Result Agreements Cancelled
Representation
Applicant Mr T Pope
Respondent Mr S Hansen
_________________________________________________________________________________________________________

Order
HAVING HEARD Mr T Pope on behalf of the applicant and Mr S Hansen on behalf of the respondent, the Commission with the
consent of the parties, pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby orders—

THAT the River Rooster Margaret River SDA Enterprise Agreement 1998 AG 114 of 1998 and the River Rooster
Margaret River Agreement AG 269 of 1996 be and are hereby cancelled.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

____________________

2001 WAIRC 04324
RIVER ROOSTER PINJARRA, SDA ENTERPRISE AGREEMENT 2001

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES THE SHOP, DISTRIBUTIVE AND ALLIED EMPLOYEES’ ASSOCIATION OF WESTERN

AUSTRALIA, APPLICANT
v.
PAGOTE PTY LTD T/A RIVER ROOSTER PINJARRA, RESPONDENT

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED MONDAY, 3 DECEMBER 2001
FILE NO/S. AG 233 OF 2001
CITATION NO. 2001 WAIRC 04324
_________________________________________________________________________________________________________

Result Agreements Cancelled
Representation
Applicant Mr T Pope
Respondent Mr S Hansen
_________________________________________________________________________________________________________

Order
HAVING HEARD Mr T Pope on behalf of the applicant and Mr S Hansen on behalf of the respondent, the Commission with the
consent of the parties, pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby orders—

THAT the River Rooster Pinjarra Agreement AG 267 of 1996 and the River Rooster Pinjarra SDA Enterprise Agreement
1998 AG 112 of 1998 be and are hereby cancelled.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

____________________
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2001 WAIRC 04334
RIVER ROOSTER STRATTON, SDA ENTERPRISE AGREEMENT 2001

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES THE SHOP, DISTRIBUTIVE AND ALLIED EMPLOYEES’ ASSOCIATION OF WESTERN

AUSTRALIA, APPLICANT
v.
SP WHITELAW AND LG WHITELAW FOR WHITELAW FAMILY TRUST T/A RIVER
ROOSTER STRATTON, RESPONDENT

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED MONDAY, 3 DECEMBER 2001
FILE NO/S. AG 224 OF 2001
CITATION NO. 2001 WAIRC 04334
_________________________________________________________________________________________________________

Result Agreement Cancelled
Representation
Applicant Mr T Pope
Respondent Mr S Hansen
_________________________________________________________________________________________________________

Order
HAVING HEARD Mr T Pope on behalf of the applicant and Mr S Hansen on behalf of the respondent, the Commission with the
consent of the parties, pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby orders—

THAT the River Rooster Stratton SDA Enterprise Agreement 1998 AG 115 of 1998 be and is hereby cancelled.
(Sgd.) W. S. COLEMAN,

[L.S.] Chief Commissioner.

____________________

2002 WAIRC 04797
SWAN CHRISTIAN EDUCATION ASSOCIATION INC (ENTERPRISE

BARGAINING) AGREEMENT 2002
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE INDEPENDENT SCHOOLS SALARIED OFFICERS’ ASSOCIATION OF WESTERN
AUSTRALIA, INDUSTRIAL UNION OF WORKERS , SWAN CHRISTIAN EDUCATION
ASSOCIATION INC, APPLICANTS
v.
(NOT APPLICABLE), RESPONDENT

CORAM CHIEF COMMISSIONER W S COLEMAN
DELIVERED THURSDAY, 14 FEBRUARY 2002
FILE NO/S. AG 264 OF 2001
CITATION NO. 2002 WAIRC 04797
_________________________________________________________________________________________________________

Result Agreement cancelled
Representation
Applicant Mr N Briggs, ISSOA and Mr A Campbell, Swan Christian Education Assn.
Respondent No appearance
_________________________________________________________________________________________________________

Order
HAVING HEARD Mr N Briggs and Mr A Campbell on behalf of the applicants the Commission with the consent of the parties,
pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby orders—

THAT the Swan Christian Education Association Inc. (Enterprise Bargaining) Agreement 2000 AG 254 of 2000 be and is
hereby cancelled.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.
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NOTICES—Award/Agreement matters—
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

APPLICATION NO. A6 OF 2003
APPLICATION FOR REGISTRATION OF AN AWARD

ENTITLED “AEROSPACE ENGINEERING SERVICES (MAINTENANCE SUPPORT)
ENTERPRISE AWARD 2003”

NOTICE is given that an application has been made to the Commission by The Automotive, Food, Metals, Engineering, Printing &
Kindred Industries Union of Workers—Western Australian Branch  and the Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing and Allied Workers Union of Australia,  Engineering and Electrical Division, WA Branch under the
Industrial Relations Act 1979 for the above Award.
As far as relevant, those parts of the Award which relate to area of operation or scope are published hereunder.

3.—AREA AND  SCOPE
This Award shall apply to the operations of Aerospace Engineering Services Pty Ltd and to employees of the company covered in
the classifications of this Award engaged on work in connection with or incidental to the maintenance support of aircraft contracts
at the RAAF Pearce Airbase and Gingin Airfield and/or any other future location within the State of Western Australia.

8.—CLASSIFICATIONS
Due to the length of  this clause within the application the clause can be inspected at my office or examined on the
Commission’s/Department’s website at www.wairc.wa.gov.au
A copy of the proposed Award may be inspected at my office at 111 St George’s Terrace, Perth.

(Sgd) J. A. SPURLING,
Registrar.

14 July 2003.

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
APPLICATION NO. P 19 OF 2003

APPLICATION FOR VARIATION OF AWARD
ENTITLED

“GOVERNMENT OFFICERS SALARIES, ALLOWANCES AND CONDITIONS AWARD 1989”
NOTICE is given that an application has been made to the Commission by The Civil Service Association of Western Australia
Incorporated under the Industrial Relations Act 1979 for a variation of the above Award.
As far as relevant, those parts of the variation which relate to area of operation or scope are published hereunder:-

SCHEDULE B - Government Officers not Covered by the Scope of this Award
Schedule B Paragraph 5 delete—
Salaried Officers of any Public Authority covered by an Award to which the Federated Clerks Union of Australia, W.A. Branch is a
party as at March 1, 1985
And Add in lieu—
Salaried Officers of any Public Authority, excluding the Lotteries Commission of Western Australia or however so named, covered
by an Award to which the Federated Clerks Union of Australia, W.A. Branch is a party as at March 1, 1985
A copy of the proposed variation may be inspected at my office at 111 St George’s Terrace, Perth.

(Sgd) J. A. SPURLING,
Registrar.

14 August 2003
____________________

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
APPLICATION NO. 1230 OF 2003

APPLICATION FOR VARIATION OF AWARD
ENTITLED

“IRON ORE PRODUCTION AND PROCESSING (HAMERSLEY IRON PTY LIMITED) AWARD 1987”
NOTICE is given that an application has been made to the Commission by The Construction, Forestry, Mining and Energy Union
of Workers under the Industrial Relations Act 1979 for a variation of the above Award.
As far as relevant, those parts of the variation which relate to area of operation or scope are published hereunder:-

Clause 4. – AREA AND SCOPE
Add “and Robe River Iron Associates” after the word “Limited” in subparagraph (1)(a).
A copy of the proposed variation may be inspected at my office at 111 St George's Terrace, Perth.

(Sgd) J. A. SPURLING,
Registrar.

13 August 2003.
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IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
Application No. AG 192 of 2003

APPLICATION FOR REGISTRATION OF AN INDUSTRIAL AGREEMENT TITLED “TAB RACING RADIO
EMPLOYEES GENERAL AGREEMENT 2003”

NOTICE is given that an application has been made to the Commission by The Totalisator Agency Board of Western Australia
under the Industrial Relations Act 1979 for registration of the above Agreement.
As far as relevant, those parts of the Agreement that relate to area of operation or scope are published hereunder.

3. AREA AND SCOPE
3.1    This Agreement shall apply to the operation of the Totalisator Agency Board of WA or its successor (“the

Employer”) and The Media, Entertainment and Arts Alliance of Western Australia (Union of Employees) (“the
Union”) and those employees who are employed by the Totalisator Agency Board of Western Australia (Racing
Radio Station) in the classifications contained in Clause 11 – Wages of this Agreement.

3.2    This Agreement supersedes and replaces any other industrial agreements or arrangements between the parties to
this agreement.

3.2    The parties estimate that approximately 10 employees will be bound by this Agreement upon registration.
11. WAGES & PENALTIES

The classifications contained in this clause are as follows:
Announcer
Announcer/Supervisor/Administration
Production Assistant
Tote Caller

A copy of the Agreement may be inspected at my office at 111 St George’s Terrace, Perth.
J. A. SPURLING,

Registrar.
9 June 2003.

PUBLIC SERVICE ARBITRATOR—Matters Dealt With—
2003 WAIRC 08670

TRANSFER OF ALLAN JONES
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, APPLICANT
v.
THE CHAIRMAN, ANTI CORRUPTION COMMISSION, RESPONDENT

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DATE OF ORDER WEDNESDAY, 9 JULY 2003
FILE NO. P 50 OF 2002
CITATION NO. 2003 WAIRC 08670
_________________________________________________________________________________________________________

Result Interim Order Rescinded
_________________________________________________________________________________________________________

Order
HAVING heard Mr J Dasey on behalf of the applicant and Mr D Matthews of counsel on behalf of the respondent, the
Commission, pursuant to the powers conferred under the Industrial Relations Act 1979 and by consent, hereby orders—

THAT the interim order in this matter issued on 12 December 2002 be, and is hereby rescinded.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.
Public Service Arbitrator.

____________________
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2003 WAIRC 08890
ALLEGED BREACHES OF DISCIPLINE

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED,

APPLICANT
v.
CHIEF EXECUTIVE OFFICER, DEPARTMENT OF LAND ADMINISTRATION, RESPONDENT

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DATE WEDNESDAY, 30 JULY 2003
FILE NO. PSACR 7 OF 2003
CITATION NO. 2003 WAIRC 08890
_________________________________________________________________________________________________________

Result Application dismissed
Representation
Applicant Mr J Ross
Respondent Mr A Cameron
_________________________________________________________________________________________________________

Reasons for Decision
The Dispute
1 The Schedule to the Memorandum of Matters Referred for Hearing and Determination pursuant to s.44 (“the Schedule”) of the

Industrial Relations Act 1979 (“the Act”) sets out the dispute between the parties. It is—
“1. The Civil Service Association of Western Australia Incorporated (“the applicant”) says that—

(a) The respondent undertook a disciplinary process against Mario Amaroso, Domenic Audino and Greg
Sheppard (“the employees”) in respect of the allegations of inappropriate and excessive use of the
Department of Land Administration’s information technology equipment and systems;

(b) The process did not comply with the statutory requirements and therefore the whole process was
invalid and void;

(c) The respondent has conceded that the process was flawed, but proposes to recommence the process;
and

(d) The applicant says that to recommence the disciplinary process would be harsh, oppressive and
prejudicial to the employees.

2. The applicant seeks the following relief—
(a) A finding that the disciplinary process undertaken against the employees is dead;
(b) A finding that the whole process and every step in it was invalid and thus a nullity;
(c) An Order that all decisions arising from the process be quashed; and
(d) An Order that the respondent be barred from any further action against the employees in respect of the

allegations.
3. The Chief Executive Officer, Department of Land Administration (“the respondent”) seeks to recommence the

disciplinary process and says that—
(a) As the purported disciplinary proceedings were void, and because of the operation of section

55 Interpretation Act (WA) 1984, the respondent is able to recommence disciplinary proceedings
against the employees;

(b) There is no prejudice to the employees being subject to properly constituted disciplinary proceedings
under the Public Sector Management Act; and

(c) If the respondent is prevented from proceeding with disciplinary proceedings because of previous
technical defects this would not be in accordance with equity, good conscience and the substantial
merits of the case.”

The Facts
2 The parties have prepared a statement of agreed facts as follows—

“1. Mr Amoroso, Mr Sheppard and Mr Audino (together, the “Employees”) are employed in the valuation services
section of the Department of Land Administration (“Department” or “DOLA”).

2. In late November and early December 2002, the Employees were notified in writing, in accordance with section
81 of the Public Sector Management Act 1994, that it was suspected that they had committed breaches of
discipline relating to “the inappropriate and excessive use of DOLA equipment and systems and the storage of
non-work related material.” [Tab 1]

3. The suspected breaches of discipline letters were handed to Mr Amoroso and Mr Audino on 26 November
2002 and to Mr Sheppard on 3 December 2002. At the time the Employees were handed the letters, they were
given the opportunity to peruse a hard copy of the e-mails related to the suspected breach of discipline
proceedings.

4. In early December 2002, the Employees in accordance with section 81(1) of the Public Sector Management Act
provided an explanation to the suspected disciplinary matters. [Tab 2]

5. The Department, taking the explanations from the Employees to be admissions of committing the alleged
breaches of discipline, found each of the Employees guilty of minor breaches of discipline and purported to
reprimand them and fine them two days’ pay. [Tab 3]

6. In late December 2002, the Employees wrote to the Department pursuant to section 85 of the Public Sector
Management Act denying that they had admitted committing the suspected breaches of discipline and objecting to
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the findings that had been made and the penalties that had been imposed. The Employees also complained that, in
their view, the process that had been followed in the disciplinary proceedings was not appropriate. [Tab 4]

7. The Department notified the Employees by letters dated 16 January 2003 that an investigation was to be
conducted by Ms Martine Martin, Manager Workforce Services, supported by an external investigator, to
determine if the Employees had committed the alleged breaches of discipline and to audit the process followed by
the Department in conducting the disciplinary proceedings. [Tab 5]

8. The external investigator, Mr Steve Young, conducted an investigation into the conduct of the Employees. [Tab 6]
9. On 21 February 2003, the Civil Service Association lodged application PSAC 7 of 2003.
10. By letter dated 14 March 2003, the Department indicated that it would discontinue the disciplinary proceedings

against the Employees and would recommence the disciplinary process from the beginning with different people.
[Tab 7]

11. On 7 April 2003, Commissioner Scott issued an interim order preventing the Department from recommencing
disciplinary proceedings against the Employees pending the outcome of PSAC 7 of 2003.”

(Exhibit 1)
3 Where there is reference to Tab numbers in the statement of agreed facts, these relate to documents contained within a file of

agreed documents submitted by the parties. However, the applicant objected to the document referred to as Mr Young’s report,
being Tab 6 of that folder, being in evidence. I did not receive that document into evidence.

Leave to Counsel
4 The first issue is that at the hearing on 23 June 2003, I refused leave to the respondent to appear by counsel and indicated that I

would reserve my reasons in respect of that.
5 The applicant has agreed with the respondent that s.55 of the Interpretation Act 1984 (WA) would have application in this

matter and does “not contend that there is ipso facto, a legal barrier to exercising a power where a previous exercise (of power)
was flawed” (the applicant’s letter of 23 May 2003 (Exhibit 5)), and says that no issues of law of any significance would arise
in the matter which required the respondent to be represented by counsel. In fact, the parties agreed that the issue before the
Arbitrator is whether it is fair and reasonable that the alleged breaches of discipline be the subject of a new disciplinary
process, or whether the employees will suffer prejudice by that new process being allowed to occur.

6 There is no automatic right to appear and it is a matter of discretion as set out in s.31(4) of the Act as follows—
“(4) Where a question of law is raised or argued or is likely in the opinion of the Commission to be raised or argued

in proceedings before the Commission, the Commission may allow legal practitioners to appear and be heard.”
7 It is true that there are legal principles and precedent associated with the question before me. However, the issue of substance

identified on 23 June 2003, and set out in the Schedule is essentially not a question of law but of unfairness. Accordingly, at
that time I agreed with Beech SC in The Civil Service Association of Western Australia Incorporated v Director General,
Department of Justice [2003 WAIRC 07881]. As the dispute was one in which questions of law were not likely to be raised in
any substantial manner I refused the counsel leave to appear.

8 Interestingly, the applicant did not consent to counsel representing the respondent when this matter first came on for hearing on
the grounds that legal issues were not the substance of the matter but that the issue was one of fairness and equity, and of the
prejudice to the employees concerned. However, when the substance of the matter was heard, as noted later in these Reasons,
two of the applicant’s major arguments relied upon legal principles, not on issues of fairness in their normal context.

The Applicant’s Case
9 The first point made by the applicant is that the whole of the disciplinary process, the investigation and each step of that

process, is null and void because of the flaws in the process, and the applicant seeks a declaration accordingly.
10 The applicant also says that it would be harsh, oppressive and prejudicial to the employees for the employer to restart that

process. The first basis of this claim is the doctrine of res judicata. The applicant says that under the Public Sector Management
Act 1994 (“PSM Act”) the Chief Executive Officer (“CEO”) is the employing authority and the accountable person in respect
of the disciplinary process. The CEO has already passed judgement according to the applicant, thus preventing further
proceedings.

11 The applicant also relies on double jeopardy saying that this prevents the prosecution of employees a second time. To restart
the process would be an abuse of process given that the respondent has not complied with the statutory requirements of the
disciplinary process, and each step within that process is required to be complied with.

12 The applicant also says that because the process was flawed and is dead, all aspects of the matter including the allegations, the
evidence collected, the investigation and the findings are also dead, i.e. legally cut off from further action.

13 Further, the applicant says that the CEO is no longer independent and that there is a reasonable perception of bias. In cases
such as this, the applicant says, there must be a presumption of innocence, and yet the CEO has already made a determination
and imposed penalties. The respondent’s letter of 16 January 2003 (Exhibit 3) to the employees confirms this view, and says
that even if there was insufficient evidence to substantiate a disciplinary process, he may decide to take other punitive action.
This letter is said to be written in a threatening tone.

14 Also, the applicant says that other senior staff within the Department have played a major role in the flawed process and have
openly expressed views as to the employees’ guilt. I note that no evidence was presented to support this contention.

15 The respondent’s letter to the Commission of 14 March 2003 (Exhibit 4) is also said by the applicant to have expressed strong
views which demonstrate that he is not impartial, but is prejudiced and has preconceived views. As the CEO, the decision
maker in this matter has been fully involved in the void process and cannot by extricated from it.

16 Additionally, the applicant says that to allow the respondent to restart the process would be to encourage incompetency and
unfair decision making.

17 Accordingly, the applicant seeks the remedies set out in paragraph 2 of the Schedule.
The Respondent’s Case
18 The respondent says that the matters identified as the relief sought in paragraphs 2(a), (b) and (c) of the Schedule are not in

dispute between the parties, and that if granted the declarations and orders sought would have no practical effect. As the role of
the Public Service Arbitrator (“the Arbitrator”) is to resolve industrial disputes, not to create them where they do not exist, the
respondent says that these matters are irrelevant and unnecessary to be dealt with. The respondent says that the only live issue
is whether the Arbitrator ought to prevent the respondent from starting anew the disciplinary process following procedural
flaws in the previous process. The respondent says that res judicata and double jeopardy are not relevant principles. The
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respondent uses the analogy of a mis-trial where technical procedural errors have caused the trial to be flawed. The remedy for
that is another trial, not the abandonment of the whole issue.

19 The respondent says that the applicant’s concession regarding the application of the Interpretation Act 1984 is properly made
but that the applicant’s arguments in respect of res judicata and double jeopardy are efforts to pull back that concession.

20 According to the respondent, the involvement of the CEO in any disciplinary process is mandatory pursuant to the PSM Act
and describes the flaws in the previous process as being fairly minor departures from the requirements of that Act, and that this
should not prevent the CEO from exercising the responsibilities which fall to him. In that regard the respondent refers to the
decision of Anderson J (with whom Parker and Hasluck JJ agreed) in Civil Service Association of Western Australia Inc v
Director General of Department of Community Development IAC 4 of 2002 [2002] WASCA 241 at paragraph 49, where the
Industrial Appeal Court found that having been directed to put a particular report out of his mind, there was no good reason to
suspect that the person undertaking an investigation would not do so.

21 The respondent says that the primary evidence upon which the new disciplinary process in this matter would be based, being
the emails and other material, would be handed over to a new investigating team which would consider that evidence and
report their findings to the CEO. The CEO, not having previously been involved in the day to day investigation could consider
the matter anew. The CEO had previously understood the employees to be admitting the allegations when the employees say
that they in fact denied the allegations. The CEO would now hear from the employees as a part of the new investigation
process with a new investigating team.

22 The respondent also says that as a matter of equity, good conscience and substantial merits, the Arbitrator ought not allow
minor technicalities in the previous disciplinary process to defeat the merits of the matter, that to grant the application would
be to allow the merits of the matter, being serious allegations against the employees, to be swept under the carpet. The
respondent says that the allegations are not baseless, and they are not asserted to be by the applicant, and accordingly it would
be outrageous to prevent the allegations from being investigated due to what the respondent describes as very minor, technical
breaches of the PSM Act.

23 The respondent also refers to the decision of Ipp J in an application for a Writ of Certiorari against the Anti Corruption
Commission, Special Investigator Mr Geoffrey Millar QC and Others file number CIV 2345 of 1997 (Lib No: 980249S) where
His Honour said in effect that notwithstanding that the Commissioner of Police had suspended police officers on the basis of
findings given and opinions expressed unlawfully by the Anti Corruption Commission, nothing should prevent the
Commissioner of Police from considering the matter of discipline against officers afresh. The respondent says that where the
Supreme Court says that it is acceptable for senior officers to be able to put matters out of their minds and to deal with matters
afresh, then there is no reason for the Arbitrator to prevent the CEO from proceeding again with these matters.

24 Finally, the respondent relies on a decision of the Arbitrator as presently constituted in Civil Service Association of Western
Australia Incorporated v Director General, Department of Family and Children’s Services [2002 WAIRC 07217] to the effect
that the Arbitrator should not interfere with or put a stop to disciplinary processes unless they are baseless or the process is so
flawed as to taint the whole process and the outcome, and that such matters should proceed to conclusion. An employee
aggrieved by the outcome could appeal against the process and the outcome following the conclusion of the process.

Conclusions
25 It is clear that in respect of the first 3 aspects of relief sought, the parties are in agreement that the disciplinary process and the

decisions arising from the process are null and void. It is not my intention to make any particular findings in that regard. The
nature of the flaws in the process has not been argued before me. Although the documentation may be seen on its face to
indicate some flaws, those matters were not argued before me and I am unable to reach any conclusions or make findings in
regard to them. Suffice it to say that the parties agree that there were flaws in that process. Having said that though, I note in
passing that one of those alleged flaws as noted in point 5 of the agreed facts is that the respondent took the explanations
provided by the employees to be admissions and the employees deny that they are admissions. The employees’ responses in
early December 2002 indicate that they expressed remorse and embarrassment and say that they will not err again. It is not
surprising that these might have been viewed as being admissions.

26 In any event, it would seem that that is not the end of the problems with the process but, as noted earlier, I do not intend to deal
with those as they were not argued before me. Nor am I able to conclude as the respondent asserts that the flaws were minor in
nature.

27 The second issue raised by the applicant is that the doctrine of res judicata would prohibit the process being re-commenced. I
am of the view that res judicata does not arise in this matter for a number of reasons. The principle of res judicata is set out in
EFFEM Foods Pty Limited v Trawl Industries of Australia Pty Limited and Others (1993) 115 ALR 377, where their Honours
Northrop and Lee JJ referred to the doctrine as set out in Spencer Bower and Turner as follows—

“In English jurisprudence a res judicata, that is to say that a final judicial decision pronounced by a judicial tribunal
having competent jurisdiction over the cause or matter in litigation, and over the parties thereto, disposes once and for all
of the matters decided, so that they cannot afterwards be raised for re-litigation between the same parties or their privies.”

28 (see also W J and F Barnes Pty Ltd v Commissioner of Taxation (Cth) (1957) 76 CLR 294 per Kitto J at 315)
29 The matter which the applicant says is subject to res judicata is a process and a decision by an employer pursuant to an

administrative process set out in the PSM Act. That process and decision is not a final judicial decision. The employer is not a
judicial tribunal. The process did not constitute litigation in its usual sense. Accordingly, the circumstances of this case do not
meet the tests applicable for res judicata.

30 I also note that the parties have agreed that the process and the decision are null and void. Accordingly, they are of no effect
and have no status. It is not then a matter of re-litigating something which is null and void.

31 Also, the parties are agreed that s.55 of the Interpretation Act 1984 applies. This provides—
“55. Exercise of power may be corrected

Where a written law confers a power or imposes a duty upon a person to do any act or thing of an administrative
or executive character or to make any appointment, the power or duty may be exercised or performed as often as
is necessary to correct any error or omission in any previous purported exercise or performance of the power or
duty, notwithstanding that the power or duty is not in general capable of being exercised or performed from
time to time.”

32 Clearly the disciplinary process set out in the PSM Act is administrative in character, as identified in s.55 of the Interpretation
Act 1984, and there is the ability in accordance with that act to exercise the power “as often as is necessary to correct any error
or omission in any previous purported exercise or performance of the power”.
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33 As to the issue of double jeopardy, that is a principle by which a person should not be tried more than once for the same
offence (see Cooke v Purcell (1988) 14 NSWLR 51). Once again as noted earlier, the first disciplinary process was null and
void and has no status. Mr Cameron used the analogy of a criminal case where there has been a mis-trial. As he says, the
appropriate action is to retry the case.

34 In the circumstances in this matter, in any event, the applicant says that the basis upon which it protests at the respondent
recommencing the disciplinary process is of prejudice to the employees. The question then arises as to what prejudice they
would suffer. The applicant relies on the respondent, being the CEO, having reached a conclusion, and there being a perception
of bias.

35 The applicant also says that the terms of the letter to the employees of 16 January 2003 (Exhibit 3) and the letter to the
Commission of 14 March 2003 (Exhibit 4) give rise to a perception of bias.

36 It is clear from the authorities and from the Interpretation Act (WA) 1984 that a public sector employer can be expected to put
out of his or her mind matters which are recognised as having been dealt with erroneously (see the Supreme Court of Western
Australia in an application for a Writ of Certiorari against the Anti Corruption Commission, Special Investigator Mr Geoffrey
Miller QC (supra) and the Industrial Appeal Court in Civil Service Association of Western Australia Inc v Director General of
Department for Community Development (supra)). It is true that this case can be distinguished from the latter in that the report
which was to be put out of mind was to be put out of the mind of the investigator, not the decision maker. That does not alter
the fact that there is an expectation in public sector management that this is capable of being done. The question remains as to
whether the CEO’s correspondence demonstrates that this is not a reasonable expectation in this case. In particular, it is the
fifth paragraph of the letter from the respondent to the employees of 16 January 2003 (Exhibit 3) which the applicant says
demonstrates that the CEO had predetermined the issue and was prejudiced. Paragraph 5 says—

“Should Ms Martin conclude that there is insufficient evidence to support a charge of breach of discipline then no further
action will be pursued under the disciplinary provisions contained under Division 3 of Part 5 of the Public Sector
Management Act 1994. It may be recommended though that other management action be taken, including performance
management.”

37 I do not regard this as being threatening to the employees but rather as setting out that a number of options are possible. It does
not reach any conclusion nor indicate any view of the outcome but merely foreshadows possible outcomes. The word ‘may’ in
the last sentence of the paragraph should be read as an implication that it may or may not occur, according to the
recommendation and, of course, the CEO’s discretion. In any event, the options depend on the recommendations which might
be forthcoming from the investigation.

38 The letter of 14 March 2003 to the Commission provides, formal parts omitted—
“REGARDING APPLICATION NO. PSA C 7 OF 2003
I refer to the conciliation conference held before you in relation to the above matter on 11 March 2003. In light of the
comments you made at that conference, DOLA will discontinue the current disciplinary proceedings against Messrs
Sheppard, Audino and Amoroso.
However, DOLA has a strong view regarding the transmittal, storage or downloading of inappropriate and/or
pornographic material. Therefore, DOLA will recommence the disciplinary process against Messrs Sheppard, Audino and
Amoroso from the beginning in order to correct any errors that may have occurred in the process to date. DOLA will
appoint different people to conduct the disciplinary process.”

(Exhibit 4)
39 It is the second paragraph which causes the applicant concern. Having examined the paragraph, I conclude that the respondent

is making a general statement of opinion about a type of behaviour regarding matters of the nature of the allegations against the
employees. It does not indicate that the respondent has taken a strong view that the employees themselves are guilty of that
type of behaviour, of any view of their behaviour at all. Accordingly, I am not satisfied that the correspondence could be
construed as indicating a prejudgement that the employees have behaved in a particular way or is threatening.

40 The applicant also says that if the process and the outcome are void then the respondent is barred from using any of the
evidence which first brought the allegations to light. I find that this is not so. What is null and void is the investigation process
and the outcome. The evidence which precipitated the investigation remains alive. That evidence stands on its own and existed
prior to there being any disciplinary process. It is the disciplinary process, not the evidence, which was tarnished.

41 Accordingly, there is no reason to suggest, now that the respondent is aware that the employees do not admit the alleged
breaches, that he could not proceed to deal with an investigation appropriately. The fact that the employer has made an error in
assuming that the explanations constituted that admission does not indicate a preconceived idea in that regard.

42 I am of the view that this is a situation where, notwithstanding that an employer has erred in the application of the process set
out in the PSM Act, to deny the employer the opportunity to properly investigate and consider the allegations when on the face
of it the allegations are not baseless would be unjustified. The employer has given an undertaking to commence the process
anew with a different investigating team and, according to the authorities, ought to be able to put the previous investigation and
outcomes out of his mind. That is not to say that employers who enter into disciplinary processes can approach them in a
cavalier manner, can continue with them, cease them and recommence them at any point to overcome errors or flaws in the
process if they had paid scant regard to the requirements of the legislation. It is not suggested that this particular process ought
to be done over and over until the respondent gets it right but rather the respondent ought have a second opportunity to
investigate what clearly are serious allegations, allegations which are not baseless. It may be stressful and difficult for the
employees to face a further investigation. However, allegations of the nature of those against the employees should not be
ignored because of the breaches in the process which might occur. On this occasion, the circumstances are such that I am not
inclined to order that the respondent be barred from any further action in respect of the allegations. To do otherwise would be
to allow technicalities to overcome issues of equity and merit. This would be contrary to the requirements of s.26(1) of the Act,
which sets out the approach to be taken by the Commission, and in this case the Arbitrator, in dealing with disputes.

43 Accordingly, the matter will be dismissed.

_________
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2003 WAIRC 08891
ALLEGED BREACHES OF DISCIPLINE

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED,

APPLICANT
v.
CHIEF EXECUTIVE OFFICER, DEPARTMENT OF LAND ADMINISTRATION, RESPONDENT

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DATE OF ORDER WEDNESDAY, 30 JULY 2003
FILE NO. PSACR 7 OF 2003
CITATION NO. 2003 WAIRC 08891
_________________________________________________________________________________________________________

Result Application dismissed
_________________________________________________________________________________________________________

Order
HAVING heard Mr J Ross on behalf of the Applicant and Mr A Cameron on behalf of the Respondent, the Public Service
Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders—

THAT the matter be, and is hereby dismissed.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.
Public Service Arbitrator.

____________________

2003 WAIRC 08776
RETURN TO WORK AND SICK LEAVE ENTITLEMENTS

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED,

APPLICANT
v.
DIRECTOR GENERAL, DEPARTMENT OF CULTURE AND THE ARTS, RESPONDENT

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DATE MONDAY, 21 JULY 2003
FILE NO. PSACR 20 OF 2003
CITATION NO. 2003 WAIRC 08776
_________________________________________________________________________________________________________

Result Application granted in part
Representation
Applicant Ms J van den Herik
Respondent Mr D Shallue
_________________________________________________________________________________________________________

Reasons for Decision
The Claim
1 This is a matter referred for hearing and determination pursuant to s.44 of the Industrial Relations Act 1979 (“the Act”). The

Schedule to the Memorandum of Matters Referred sets out the issues in dispute as follows—
“1. The Civil Service Association of Western Australia Incorporated (“the Applicant”) says that—

(a) Mr Michael Gregg was offered and accepted renewal of a fixed term contract of employment at the
State Library of Western Australia Discard Book Shop for the period 1 March 2003 to 31 May 2003.

(b) Mr Gregg was unfit for work on 1 March 2003, however, from 10 March 2003 Mr Gregg was certified
by his medical practitioner as fit for light duties.

(c) The Department of Culture and the Arts (“the Respondent”) refused to permit Mr Gregg to commence
work under the new contract.

(d) The Respondent’s refusal to allow Mr Gregg to commence work under the new contract was both a
denial of his right to take up the contract and unfair.

(e) Mr Gregg requested and was paid out his annual leave entitlements on a without prejudice basis.
2. The Applicant seeks the following relief—

(a) A declaration that the Respondent has refused to employ Mr Gregg.
(b) A declaration that the fixed term contract of employment for the period 1 March 2003 to 31 May

2003 has not been frustrated.
(c) An Order that Mr Gregg may repay the annual leave entitlement paid and the Respondent shall

reinstate the annual leave entitlement.
(d) An Order that the Respondent pay Mr Gregg for the hours each day which his medical practitioner

certified Mr Gregg as being fit for light duties.



83 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 2797

3. The Respondent rejects the claims made by the Applicant and says that—
(a) The Respondent made an offer of employment to Mr Gregg for the period 1 March 2003 to 31 May

2003 which was subsequently accepted by Mr Gregg. The clear intent of the Respondent in making
this offer was to establish an employment relationship with Mr Gregg for the period concerned.

(b) Although Mr Gregg accepted the offer made by the Respondent, the contract of employment never
commenced due to his unavailability to attend for duty. As such, terms and conditions otherwise
provided under a contract of employment are incapable of application to Mr Gregg.

(c) If there is a declaration as sought in paragraph 2(b), and if Mr Gregg repays the annual leave
entitlement paid, the Respondent would reinstate that annual leave entitlement.

(d) The Respondent says that its actions were not unfair due to the contractual situation.
4. The respondent denies that Mr Gregg is entitled to the relief claimed or to any relief at all.”

The Evidence
2 I have heard evidence from Mr Michael Gregg who is the subject of the matter and received into evidence a range of

documents dealing with the circumstances of the matter. The evidence is that Mr Gregg is an employee of the respondent.
During the period 12 July 2002 to 31 May 2003, he had two separate jobs at different work sites. Firstly, he was, and at the
time of the hearing remained, engaged as a part-time Visitor Services Officer at the Western Australian Maritime Museum
(“the Maritime Museum”) under a separate contract of employment. The Cultural Centre Award 1987 (No. A 28 of 1988)
covered that employment. In addition, but separate from the contract at the Maritime Museum, he was engaged by the
respondent as a Book Sales Officer, Level 1, part-time in the State Library Shop at the State Library of Western Australia,
pursuant to the Public Service Award 1992 (No. PSAA 4 of 1989). This latter engagement commenced pursuant to a fixed
term contract for the period 12 July 2002 to 11 January 2003, the contract of employment provided for 35 hours work per
fortnight over a seven day period each week, specifically Sunday 7.5 hours, Friday 8.5 hours, Saturday 7.5 hours in the non-
pay week, and Sunday 4 hours and Saturday 7.5 hours in the pay week. The contract also provided that the “hours are subject
to business needs and from time to time may be renegotiated according to guidelines outlined in the Public Service Award”
(Exhibit A1 – Document A1-2).

3 Mr Gregg was offered and accepted a further fixed term contract as a Book Sales Officer from 12 January 2003 to 28 February
2003 under the same terms as the previous contract. There is no dispute between the parties that The Machinery of
Government Taskforce Report had concluded that the State Library of Western Australian should not be in the business of
operating a shop of the nature in which Mr Gregg worked, and the future of the shop was to be determined. Accordingly, a
contract for six weeks duration only was available. This contract provided the same hours arrangements as its predecessor.

4 Mr Greg’s evidence is that, in any event, the hours of work were subject to a negotiated roster and were not necessarily worked
according to the contract. These negotiations took account of the employees’ other commitments and preferences.

5 On Monday, 24 February 2003, Mr Gregg had been working in the Library Shop lifting stock out of boxes on the floor, putting
them on to a bench top, recording them in a computer and shelving them. He says that he injured his back in this process. By
late morning the next day, Tuesday, 25 February 2003, he was in considerable pain which he says was known to his employer.
Later that day, he visited his doctor, Dr Olga Ward, and was admitted to hospital where he remained for three days. Mr Gregg
says that his contract was to expire on 28 February 2003 and by this time he had assumed that it would not be renewed.
However, he received a message from his supervisor, the manager of the Library Shop, Ms Alyson de Souza, who was aware
of his injury and the reason for his absence. She informed him that consideration was being given to further funding being
made available which would enable his contract to be renewed for a further period. He asked her if a lesser number of weekly
hours might be arranged for him, and she indicated that she would seek advice about that.

6 On 6 March 2003, while convalescing at his parent’s home, Mr Gregg became aware that a contract had been delivered to his
home address. That contract was to operate from 1 March 2003 to 31 May 2003, and was for the position of Book Sales
Officer Level 1 at the State Library Shop. The hours of work were the same as the previous contracts’ hours, except no
particular roster was specified (Exhibit A1 - Document A3-2). In addition to a covering letter dated 28 February 2003, it
included a note dated 6 March 2003 from Ms de Souza. (Exhibit A1 – Document A3-4). The note asked him to “Please
respond ASAP. Urgently need your yes or no by 7th/March 03(sic).”

7 Mr Gregg rang Ms de Souza. As she was not available he left a message. He also tried to speak to Mr Greg Doehring, a senior
officer in the area of the State Library responsible for the State Library Shop. Later that day, Mr Gregg spoke with Ms de
Souza who advised him that reduced working hours was not available. He advised her that he would accept the contract and
would return it by facsimile transmission that day, and the original would be returned by post.

8 Mr Gregg says that Mr Doehring telephoned him later that same afternoon before he had sent the contract off and Mr Gregg
alleges that Mr Doehring suggested that he should not sign the contract because he was unable to fulfil its requirements. Mr
Gregg says that he told Mr Doehring that it was his expectation that he would be available for work on the first day of the
following week’s roster, being the Friday. He said that he assumed that the roster arrangements would be the same as they
were previously. Mr Doehring is said to have responded that Mr Gregg could not assume that the roster would be the same. Mr
Gregg says that he informed Mr Doehring that in any event he had sick leave owing and would be recommencing work before
his sick leave expired.

9 Mr Gregg says that the following week, Mr Doehring telephoned him and they discussed how he would return to work. Mr
Doehring informed him that in order for him to return to work, he would need to provide the respondent with a medical
clearance and that he would provide Mr Gregg with the appropriate form to be completed and returned. Mr Gregg says that no
such form ever arrived. He also says that Mr Doehring did not further challenge his ability to fulfil the contract.

10 In evidence, Mr Gregg said that his doctor had cleared him to return to work and accordingly he returned to work at the
Maritime Museum on Wednesday, 12 March 2003. He also says that he spoke to his doctor saying that he was concerned about
returning for a full day, and that a full day might be too much. However, I find that Mr Gregg’s doctor had not cleared him as
being fit to return to work at all. Rather, on 3 March 2003, she had issued a medical certificate declaring him unfit until
10 March 2003. He says that he treated the expiration of that period as being an indication that he could return to work.
However, I find that this did not constitute a clearance to return to work. Interestingly, on 27 February 2003, Dr Ward had
provided a Workers’ Compensation Progress Certificate which said that he could have a restricted return to work, working
“restricted hours up to 2 hours at a stretch only”, that he must not lift more than 3 kilograms and that he “must get up and do
some stretches after sitting”.

11 Mr Gregg saw his doctor again on 17 March 2003. On that day, she provided him with workers’ compensation medical
certificates dated 25, 26 and 27 February, 3 and 17 March 2003.
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12 On 24 March 2003, Ms Janis Hamilton, the respondent’s Senior Human Resources Consultant, wrote to Mr Gregg regarding
the appropriate form to be completed for workers’ compensation. Her letter also noted—

“I understand that you have recommenced work at the Maritime Museum as a Visitor Services Officer but have not
contacted Greg Doehring regarding the Library position. Could you please advise of your intentions in this matter.”

(Exhibit A1 – Document C1A)
13 On what appears to have been around 25 March 2003, Ms Hamilton telephoned Mr Gregg at the Maritime Museum. He says

that he told her that he had returned to the Maritime Museum because he believed that he was obligated to do so; he would
have attended at the State Library but for Mr Doehring’s directions and that he was waiting for advice. Ms Hamilton is said to
have told him that the respondent had decided to contact Mr Gregg’s doctor and she would let him know when she had done
so.

14 Also relevant is that by letter of 25 March 2003, Ms Hamilton wrote to Dr Ward as follows omitting the formal parts—
“Re: Michael Gregg – Workers’ Compensation Claim
Michael Gregg is an employee of the Department of Culture and the Arts and has a contract with the State Library of WA
working in the Bookshop, and with the WA Museum working as a Visitor Services Officer. He has lodged a workers
compensation claim in relation to an injury sustained while employed at the Library Bookshop.
As you are aware, he has provided the employer with a First Medical Certificate dated 25/2/03 relating to severe low back
pain. Michael subsequently presented a number of Progress Medical Certificates to the employer. No decision on liability
has been made by the Insurer to date.
The employer wishes to advise you of the following points—

1. He has been declared medically fit to return to work from 4/3/03 undertaking two hour shifts, and three hour
shifts as of 17/3/03.

2. He has returned to work at the Museum on restricted duties and restricted hours however has not contacted the
Library regarding any return to work arrangements there.

3. No assessment has been made of the suitability of the duties undertaken in the Museum job has been made prior
to his return there. (sic)

4. The Library is keen to provide a safe working environment for Michael and wishes to determine what
alternative duties would be suitable for him.

5. The Bookshop manager has provided the attached list for consideration by you in terms of acceptable duties for
Michael to undertake on return to work.

Questions—
1. Which of the attached duties in the Library Bookshop are suitable for Michael to undertake?
2. Are you aware that Michael has two jobs and is opting not to return to the Library Bookshop?
3. What is your opinion on the advisability of the current arrangements?”

(Exhibit A1 – Document C2)
15 According to Mr Gregg his doctor was annoyed at that letter and it appears that she did not respond immediately.

16 On 31 March 2003, Dr Ward had provided to Mr Gregg an annotated statement of duties for the Book Sales Officer position
indicating which duties were suitable and which were not, taking account of his back injury (Exhibit A1 – Document B5). Mr
Gregg’s evidence is that he did not provide a copy of that to the respondent as he understood that Dr Ward would be providing
a full written report to the respondent. To assist her in preparing that report, Mr Gregg provided her with a sketch of his
workplace and his own comments regarding the physical requirements of his duties (Exhibit A1 – Document C7 and C7/2).

17 Mr Gregg says that on 31 March 2003 he sent an email to Mr Doehring in the following terms—
“Dear Greg,
This is just to “touch base” with you about what is happening at the moment.
From our last conversation when you rang me on 14th March 2003, I understood that you were seeking a specific medical
clearance from my doctor related to my JDF before you would allow me to resume my duties at the State Library. From
that conversation I was expecting that you would fax that to me to forward to her, but I understand from discussion with
Janis Hamilton on 26th March that you have contacted my doctor directly and that this is already in process.
I’m therefore looking forward to hearing from you as to when and how I am to resume my duties as I presume from the
foregoing that my contract has been accepted and my duties and hours are as before.”

(Exhibit A1 – Document C3)
18 Mr Gregg says he received no reply from Mr Doehring.

19 The evidence shows an email exchange between Mr Gregg and Ms Hamilton on 2 and 3 April 2003. The email from Mr Gregg
of 2 April 2003 says—

“Subject: Return to Work
Dear Janis,
I would just like to clarify and confirm a couple of issues from our telephone conversation from last Wednesday
25th March.
As I explained to you, Greg Doehring, Manager of Business Services said to me in our last conversation that he would
require an itemised clearance from my doctor based on the duties listed in my Job Description Form before he would
allow me to return to work at the State Library.
I understood you to confirm in our conversation that this is what you would expect when returning to the environment
where the work-related injury occurred. This seems reasonable to me as no-one would wish a circumstance where I return
to my duties and have the same injury recur.
However I understood Greg to say that he would be seeking to obtain that clearance from my doctor himself, by preparing
and faxing me a form to take to her. I have not received such a form, but gather from you that you have instead contacted
my doctor directly to obtain that.
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As I understand it, the situation is that I have been given a direction by my Manager not to return to work at the State
Library until he has sought and received the appropriate clearance. I am therefore waiting to hear from him as to how and
when to return to work. I would be grateful if you would confirm that this is also your understanding.
With regard to my return to work at the Maritime Museum, the situation is that once my doctor had approved my return to
restricted duties and restricted hours, I would be failing in my obligations to the Museum if I did not return to work. I
therefore resumed light duties after consultation with both my doctor and my supervisor as to what was appropriate and
possible. The functions I have been performing at the Maritime Museum have been strictly in accordance with the
directions of my doctor as specified in the Progress Medical Certificates (no prolonged sitting or standing, no repetitive
lifting, twisting or bending, restricted to three hour maximum shifts), and with her full knowledge and approval.
If you have any concerns with this, I would be grateful if you would clarify them, otherwise I will obviously have to
continue to make my best efforts on behalf of the museum up to the limits specified by my doctor.
I hope this clarifies the situation.
Regards,
Michael”

20 On 3 April 2003, Ms Hamilton replied as follows—
“Subject: RE: Return to Work
Michael
Thank you for clarifying the situation from your perspective. I have forwarded the list of duties to your GP and await
confirmation about the suitability of the duties. I will contact you immediately I receive this information. Your
understanding that you were to await advice regarding a return to work at the Library is correct.
My concern was that you had returned to work at the Museum without similar action being undertaken. You have assured
me that you have discussed the duties with both the GP and your Supervisor and are aware of the limitations of your work
capacity in relation to the VSO role. I am sure you will work within these guidelines and work within the time restrictions
advised by the GP.
Please contact me if you have any further queries regarding your claim.
Regards
Janis Hamilton
Senior HR Consultant”

(Exhibit A1 – Document C9)
21 On 10 April 2003, Ms Hamilton asked Mr Gregg about the list of duties sent to his doctor which the doctor referred to in the

Progress Medical Certificate provided to the respondent. She said that if Mr Gregg had it, he should fax it to her, otherwise she
would contact the doctor’s practice (Exhibit A1 – Document C11). Mr Gregg says that he referred her back to his doctor, and
he rang Dr Ward who said that the document had already been sent.

22 On 11 April 2003, Mr Gregg replied that it would be best for Ms Hamilton to speak to the doctor herself to avoid confusion.
23 By at least 16 April 2003, a vocational rehabilitation provider, Jenny Bishop of Countrywide Injury Management, had been

appointed to undertake a workplace assessment at the State Library and attempts were being made by Mr Gregg to arrange an
appointment with her.

24 On Thursday, 17 April 2003 at 4.13pm, Mr Gregg sent an email to Ms Hamilton seeking directions regarding arrangements for
a meeting with Ms Bishop and the venue for the rehabilitation assessment. On 22 April 2003 at 3.12pm, Ms Hamilton replied
as follows—

“Michael
I am seeking advice further to your email therefore do not make any arrangements until I contact you tomorrow (Wed.
23/4/03). I attempted to contact Jenny Bishop this afternoon by phone however she has been busy.”

(Exhibit A1 – Document C18)
25 On 23 April 2003, Ms Hamilton and Mr Gregg had discussions about his situation. Ms Hamilton then wrote to Mr Gregg as

follows—
“Michael
further to our phone call today during which we discussed the issue of proceeding with arrangements for meeting with
Jenny Bishop, rehab. provider.
I advised that—

a) you should make an alternative time to meet with her regarding the Bookshop work site for next week
b) the employer was seeking advice on the Library employment situation and I would contact you as soon as I

had any updates
c) I confirmed with you that you were working the 5 hours allowed by your GP gainfully employed at the

Maritime (sic) at present
d) I confirmed that as advised to the CSA, the employer would be paying you the annual leave entitlements

relating to the previous contract with the SLWA.”
(Exhibit A1 – Document C19)

26 Mr Gregg says that on 23 April 2003, Ms Hamilton told him that the respondent had received a final clearance from the doctor
however, there is no other evidence to corroborate this evidence. Further, I have some reservations about it given what
occurred next.

27 On 24 April 2003, the respondent’s Director of Human Resources sent a letter to Mr Gregg as follows, formal parts omitted—
“Re: Bookshop Assistant – State Library of WA
On 28 February 2002, the Department of Culture and the Arts forwarded for your consideration an offer of fixed term
contract employment in the above mentioned position for the period 1 March 2003 to 31 May 2003.
On 7 March 2003, you indicated your acceptance of employment as offered and subsequently returned the signed contract
to SLWA.
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However, you have not fulfilled the requirements of this contract on the basis that—
i) you were unable on account of illness, to present for duty; and
ii) a medical clearance in respect of the specific duties you could be required to perform at SLWA was not

forthcoming from your doctor and the employer was therefore unable to allow you to commence such
duties.

The Department has recently been approached on your behalf by the Civil Service Association requesting payments due
under this contract. I attach herewith a copy of the Department’s response to the union which denies any liability in this
regard by dint of your unavailability to undertake the duties required. Moreover, as the offer in the terms of the contract
and accepted by you has no prospect of fulfilment, I must advise that the position of Bookshop Assistant is no longer
available for the purposes of the contract. The Library has a responsibility to ensure its on-going service delivery
obligations are properly discharged and must implement alternative arrangements to ensure this occurs.
Any accrued leave entitlements to your credit under your previous contract with the State Library of Western Australia
will be forwarded to you under separate cover. If any clarification or further information is required please contact David
Shallue on 9224 7438.”

(Exhibit A1 – Document C20)
28 In summary, the applicant says that the respondent has treated Mr Gregg unfairly by bringing the contract of an end, whether

that be by refusing to employ him, by claiming its frustration, or by dismissing him.
29 The respondent appears to rely upon frustration of the contract, that the contract never came into effect. The respondent says it

went as far as it could in trying to arrange the situation to enable the contract to be fulfilled until mid April 2003, some six to
seven weeks after the contract was due to commence. It was no longer practicable and viable for the contract to be available.
The respondent says that it had to make the decision to bring the situation to an end based on operational requirements and that
it could deal with any obligations pursuant to workers’ compensation requirements within the scope of the contract of
employment between itself and Mr Gregg at the Maritime Museum. The respondent said that it needed the position at the
Library filled and the only prospect for doing so was to make arrangements other than for Mr Gregg to fill that position. The
respondent says that the contract of employment between the parties was encumbered by Mr Gregg’s injury. The respondent
questioned whether the matter constitutes an industrial matter although no particular grounds were raised.

Conclusions
30 The Commission is to determine this matter according to equity, good conscience and the substantial merits of the case (s.26 of

the Act) not merely according to the contractual obligations of the parties.
31 Having considered all of the evidence before me, I am not entirely satisfied that all of Mr Gregg’s evidence can be relied upon,

some of it being based upon his assumptions. However, the respondent has chosen to call no evidence to rebut Mr Gregg’s
evidence. That does not mean that I must accept all of Mr Gregg’s evidence where I have reservation as to its reliability, or
where it is unsupported by other evidence.

32 Having said that, a number of things are clear. Mr Gregg injured himself at work, during the last days of his second contract of
employment at the Library Shop. His employer knew of the injury and that he was unfit for duty. Knowing this, it offered him
a new contract and he accepted the offer. He was instructed not to return to work at the Library Shop until he had a medical
clearance which identified suitable duties. He was provided with a medical clearance of sorts, which said how many hours he
could work at a time, but there was some delay in the respondent being provided with the necessary information about the
duties Mr Gregg could and could not perform at the Library Shop, if it was ever provided. No unconditional clearance was
issued prior to 24 April 2003. Rather, a clearance was issued for his return to work for limited hours under restricted duties.
The details of the duties he could perform may or may not have been provided to the respondent the day before it brought the
situation to a head by the letter of 24 April 2003.

33 I find that during the period from 1 March 2003 until at least 23 April 2003, the respondent appears to have treated Mr Gregg
as if he were employed pursuant to the contract offered to him and which he had accepted on 7 March 2003. There is no
evidence to the contrary. There is no evidence that during the first seven weeks when the contract was treated as being in
operation, the respondent foreshadowed any consequences should a medical clearance not be forthcoming in the near future, or
attempt to forewarn Mr Gregg of its intention. There is no indication from 11 April 2003 until the letter of 24 April 2003 from
the respondent to Mr Gregg that he should do anything further about obtaining the medical clearance. From at least 25 March
2003, Ms Hamilton had taken over responsibility for obtaining information from the doctor (see Exhibit A1 – Document C2).
The respondent merely advised Mr Gregg of its decision to bring the arrangement, however characterised, to a conclusion.

34 It might be well and good for an employer to claim that a contract had been frustrated some six or seven weeks after it had
been due to commence when the employee was unable to fulfil the contract in circumstances where the parties had no previous
relationship. In this case, not only did the parties have a previous relationship in respect of the Library Shop position, but
Mr Gregg was still employed by the respondent at the Maritime Museum. I find that the respondent knew at the time that it
offered to Mr Gregg a contract of employment for three months that Mr Gregg was injured and off work, and the injury most
likely arose during the course of his work in the Library Shop under the previous contract between the parties. Neither the
respondent nor Mr Gregg knew at that time what his prospects were for a return to work. Mr Gregg made certain assumptions
about his likely return to work which turned out not to be so. I also note that if Mr Doehring had any reservations about
entering into a contract with the applicant knowing that he was injured (and I do not necessarily conclude that he did have
reservations), rather than encouraging Mr Gregg to not sign the offer made to him, if that is what occurred, then the respondent
was entitled to either not make the offer in the first place or to withdraw the offer prior to Mr Gregg having signed and
returned the contract.

35 In any event, according to Mr Gregg’s evidence, he attempted to confirm with Mr Doehring and Ms Hamilton arrangements
for his return to work, i.e. to take up the contract offered to him and which he had accepted. Mr Doehring told him that he
would need a specific medical clearance before attending for work. By his email to Mr Doehring on 31 March 2003, Mr Gregg
sought clarification of the situation and received no reply from Mr Doehring. Later, he received communications from Ms
Hamilton not to attend for work or to finalise any arrangements for vocational rehabilitation at the State Library until certain
matters were resolved.

36 One must distinguish between arrangements for rehabilitation pursuant to the workers’ compensation regime and attendance
for the purposes of performance of the contract. However, the respondent appears to have determined at fairly short notice,
without conferring with Mr Gregg, its view that the contract could not be performed. Mr Gregg says that he received a medical
clearance the day before the letter of 24 April 2003 was sent to him. I have no evidence to the contrary, nor do I have a copy of
the medical clearance. However, the letter of 24 April 2003 indicates that by that time no medical clearance had been received
by the respondent.
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37 Accordingly, in all of the circumstances, with the respondent having offered a contract of employment to Mr Gregg knowing
that he was injured and absent from work, discussing with him the signing of the contract and the need for it to be returned as
soon as possible, having communications with him about his return to work over a period of weeks, and communications with
him regarding his workers’ compensation arrangements, it is difficult to understand why the respondent has not treated Mr
Gregg with more consideration. There is no reason why the respondent could not have discussed with Mr Gregg the prospect
of terminating the contract or accepting its finalisation on the basis of his inability to perform it and secondly, attempted to
clarify the situation with him regarding the lack of provision of the medical clearance, or seeing if they could come to some
other arrangement. In circumstances where Mr Gregg had previously been employed by the respondent and was employed at
the time of his injury only a matter of days before a new contract was offered to him, it is not sufficient that the respondent
should then rely on frustration of the contract. Although contractually the respondent might be able to say that Mr Gregg was
unable to take up the contract and that the contract was fettered, nonetheless it offered the contract at the time, and in uncertain
circumstances. Further, the respondent had directed Mr Gregg to not attend for work until he had a specific medical clearance,
and then took over communicating with the doctor regarding the clearance.

38 It is true that the Library Shop would need to have made alternative arrangements in Mr Gregg’s absence and certainly its
operational requirements need to be considered. One cannot say that a matter should be considered only from the perspective
of one side and ignore the operational requirements of the employer’s undertaking. However, in this case, Mr Gregg had no
warning that the situation was about to come to an end, and the respondent failed to communicate its intentions to him. In the
context of the existing employment relationship and the ongoing communications between the respondent and Mr Gregg for
the seven or so weeks since the contract was signed, this was unfair. It was also unfair that according to the letter of 24 April
2003 the respondent relied on the medical clearance not being forthcoming from Mr Gregg’s doctor when Ms Hamilton had
effectively taken over the liaison with the doctor. Mr Gregg was entitled to assume that the provision of the medical clearance
was in Ms Hamilton’s hands from at least 11 April 2003, if not before, by reference to Ms Hamilton’s letter to Dr Ward of
25 March 2003 (Exhibit A1 – Document C2).

39 In all of the circumstances, I find in the applicant’s favour. However, I do not intend to declare that the respondent had refused
to employ Mr Gregg. Its conduct towards him for approximately seven weeks appears to have been based on an assumption
that he was employed. That is a fair conclusion. The contract ought to be formally treated as having been in place for that
period as that was the way the parties treated it until the very end. The respondent treated it as then being terminated, from
24 April 2003. Such a termination was unfair, and I intend to declare so.

40 The next issue for consideration is how the situation ought to be remedied. The obvious remedy is for the respondent to treat
the contract as having been in place. If it did so, what would be the benefit to Mr Gregg? Should Mr Gregg be paid for the
hours he was fit to return to work, during the period when he and his employer were awaiting his medical practitioner’s advice
as to appropriate duties and restrictions on the performance of duties? According to Mr Gregg, he thought that it was
reasonable that the employer wanted to be satisfied that he could safely return to his duties, noting that it was during the
performance of those duties that Mr Gregg had been injured. Mr Gregg made efforts to clarify that. However, it is noteworthy
that on 16 April 2003, Mr Gregg provided to Ms Bishop, the rehabilitation provider, a copy of the sketch of his workplace with
his explanatory notes, which he had provided to his doctor. However, he did not provide her or his employer with the
annotated statement of duties his doctor had completed. The employer made reasonable attempts to obtain that advice from
both Mr Gregg and the doctor. According to Mr Gregg the medical practitioner did not provide that advice until 23 April 2003,
at the earliest, after Ms Hamilton had contacted the medical practice.

41 As the respondent had directed Mr Gregg to not attend for work although he was fit for light duties, the respondent has an
obligation to see that Mr Gregg was not disadvantaged because of that direction. It was reasonable to seek the medical
practitioner’s advice, however, in the absence of that advice, the employer has an obligation to Mr Gregg. The period of time
when Mr Gregg was unfit and unable to perform any duties would, I understand, be covered by workers’ compensation
payments. He is entitled to payment for the hours for which he was fit to attend for duty at the State Library Shop for light
duties, in accordance with the workers’ compensation certificates provided. As he was not able to attend until his work
capacity and limitation was clarified he may be entitled to payment through the workers’ compensation regime. I am not
satisfied as to who has responsibility in that regard and the parties have not provided any submissions as to this aspect of the
matter. If the payments are not to be met through workers’ compensation, then the respondent has an obligation to meet them.
Having said that though, two questions remain. The first is what hours and days Mr Gregg’s roster would have provided. There
are a number of possible answers to that question. The first is that his hours and days would have been the same as were
provided in his previous contract. However, the final contract did not specify the actual roster. Further, there were on the
respondent’s records some questions of conflict between Mr Gregg’s availability for work at the Library Shop when compared
with his roster requirements of his job at the Maritime Museum. There is also the issue of whether, as Mr Gregg said in his
evidence, the roster would have been that contained within the previous contract or whether it changed regularly to account for
the employee’s other commitments and preferences, or to take account of business needs, as specified in the contract.

42 In this case, a further complexity arises, and that is that Mr Gregg was declared fit for a limited number of hours at a time. He
also had appointments associated with the management of his injury, such as for physiotherapy. Also, I do not know whether
the applicant seeks an order for payment for hours when Mr Gregg was fit for light duties but for which he has already
performed work at and been paid by the Maritime Museum.

43 It may be that in making the claim it has, the applicant has taken account of those things, but that information is not before me.
Therefore I do not know if Mr Gregg has suffered any loss in his remuneration when all of his time off work, his workers’
compensation payments and his payments for work at the Maritime Museum compared with the number of hours each day he
was fit for light duties are taken into account. Was he fit and available to work for each of the shifts for which he seeks an
order for payment? I do not know.

44 Accordingly, I intend to declare that the respondent has unfairly treated Mr Gregg by bringing the contract between them to a
conclusion by its letter of 24 April 2003, and directing that the parties confer with a view to identifying firstly, whether the
obligation to pay Mr Gregg for the hours for which he was fit for light duties, but was awaiting a medical clearance falls to
workers’ compensation or to the respondent. Should the obligation not fall within workers’ compensation, then the parties are
to confer as to the hours each day for which Mr Gregg’s medical practitioner has certified him as being fit for light duties but
for which he has not been paid. In discussing the matter, the parties need to consider what his roster might have been at the
Library Shop, as well as taking onto account the hours he performed duty at the Maritime Museum, and when he was
otherwise not available for work. The parties are to report back to the Commission within 14 days.

45 Further, Mr Gregg was paid out his annual leave entitlements arising from this previous contract during the period following
the completion of that contract. The respondent has agreed that if he wishes to have those entitlements reinstated then he can
repay the amount of money paid to him and have those entitlements reinstated. No order is necessary in this regard, as the
respondent agrees to this arrangement.

_________
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2003 WAIRC 08855
RETURN TO WORK AND SICK LEAVE ENTITLEMENTS

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED,

APPLICANT
v.
DIRECTOR GENERAL, DEPARTMENT OF CULTURE AND THE ARTS, RESPONDENT

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DATE OF ORDER MONDAY, 28 JULY 2003
FILE NO. PSACR 20 OF 2003
CITATION NO. 2003 WAIRC 08855
_________________________________________________________________________________________________________

Result Application granted in part
_________________________________________________________________________________________________________

Order
HAVING heard Ms J van den Herik on behalf of the applicant and Mr D Shallue on behalf of the respondent, the Public Service
Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby—

Declares—
THAT in bringing an end to the contractual arrangements between itself and Mr Michael Gregg in respect of his
employment at the Library Bookshop on 24 April 2003, the respondent has acted unfairly.
Orders—
1. THAT the parties shall treat the employment contract between Mr Gregg and the respondent as having been in

place until 24 April 2003.
2. THAT the parties confer as to—

(a) whether payment for the hours of work for which Mr Gregg was certified fit for light duties but was
directed not to attend for work until he received a medical clearance falls within the workers’
compensation payment system or falls to the respondent; and

(b) the hours of work for which Mr Gregg was certified by his medical practitioner as being fit for light
duties for which he was available and has not already been paid, with a view to the respondent paying
Mr Gregg for those hours, should the obligation for payment fall to the respondent.

3. THAT the parties shall report back to the Commission within 14 days of the date of this order as to their
discussions regarding Order 2. above.

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner.

Public Service Arbitrator.

____________________

2003 WAIRC 08939
DISPUTE RE TRANSFERS

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, APPLICANT

v.
DIRECTOR GENERAL, DEPARTMENT OF INDIGENOUS AFFAIRS, RESPONDENT

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DATE OF ORDER TUESDAY, 5 AUGUST 2003
FILE NO. PSAC 34 OF 2003
CITATION NO. 2003 WAIRC 08939
_________________________________________________________________________________________________________

Result Recommendation Issued
_________________________________________________________________________________________________________

Recommendation
WHEREAS this is an application pursuant to s. 44 of the Industrial Relations Act 1979; and
WHEREAS on the 5th day of August 2003 the Arbitrator convened a conference for the purpose of conciliating between the parties;
and
WHEREAS at the conclusion of the conference the Arbitrator issued a recommendation in relation to the matter;
NOW THEREFORE the Public Service Arbitrator, pursuant to the powers conferred on it under the Industrial Relations Act 1979,
hereby recommends—

1. THAT no later than 4.00pm on Monday 11 August 2003 the officers put forward to the Respondent on a
without prejudice basis the grounds on which they should not be transferred given their personal circumstances.
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2. THAT the Respondent consider those submissions and that no later than 4.00pm on Monday 18 August
2003 the Respondent make a decision on the basis of the submissions as to whether or not the officers should be
transferred.

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner.

Public Service Arbitrator.

____________________

2003 WAIRC 08974
OVER PAYMENT OF ANNUAL LEAVE

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED,

APPLICANT
v.
DIRECTOR GENERAL, DEPARTMENT OF JUSTICE, RESPONDENT

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DATE OF ORDER THURSDAY, 7 AUGUST 2003
FILE NO. PSAC 35 OF 2003
CITATION NO. 2003 WAIRC 08974
_________________________________________________________________________________________________________

Result Interim Order Issued
_________________________________________________________________________________________________________

Order
WHEREAS on the 21st day of July and the 1st day of August 2003 the Public Service Arbitrator convened conferences pursuant to
s.44 of the Industrial Relations Act 1979 for the purpose of conciliating between the parties as to the respondent’s record keeping in
respect of, and the intended deduction from, annual leave accruals of Mr Warren Simmons; and
WHEREAS the respondent advised the Arbitrator that it had proceeded to deduct the annual leave following the conference of the
21st day of July 2003; and
WHEREAS on the 1st day of August 2003, no agreement was reached between the parties, and the applicant sought that the
Arbitrator issue interim orders to reinstate leave deducted by the respondent pending the hearing and determination of the matter;
and
WHEREAS the Arbitrator sought further information from the parties; and
WHEREAS the parties provided further information to the Arbitrator including that the applicant advised the Arbitrator that Mr
Simmons wishes, and may need, to take leave in the period likely to elapse before the matter is heard and determined; and
WHEREAS having heard from the parties, received further information from them, having considered the appropriate tests, and
being of the opinion that it would be appropriate for the purposes of insuring that industrial relations between the parties do not
deteriorate, taking account of the equity of the matter, and noting that the amount of time in dispute is 21 days the Arbitrator formed
the view that it was appropriate to issue an order for the partial re-instatement of Mr Simmons’s annual leave accruals pending the
hearing and determination of the matter.
NOW THEREFORE, the Public Service Arbitrator, pursuant to the powers conferred on it under the Industrial Relations Act 1979,
hereby orders—

(1) THAT pending the hearing and determination of the matter in dispute between the parties, the respondent shall
reinstate an amount of seven days annual leave to Mr Warren Simmons. The reinstatement of such leave shall
be from the date it was deducted.

(2) THAT the parties may apply to the Arbitrator for this Order to be amended or rescinded subject to giving each
other 24 hours notice.

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner.

Public Service Arbitrator.
____________________

2003 WAIRC 08743
PERMANENT STATUS OF EMPLOYEE

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA (INCORPORATED),

APPLICANT
v.
DIRECTOR, LEGAL AID COMMISSION, RESPONDENT

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DATE OF ORDER FRIDAY, 18 JULY 2003
FILE NO. P 45 OF 2002
CITATION NO. 2003 WAIRC 08743
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_________________________________________________________________________________________________________

Result Application Dismissed
_________________________________________________________________________________________________________

Order
WHEREAS this is an application pursuant to Section 80E of the Industrial Relations Act 1979 which was filed on the 29th day of
August 2002; and
WHEREAS by a letter dated the 2nd day of July 2003 the Public Service Arbitrator directed the Applicant to advise the Public
Service Arbitrator of its intentions regarding the application no later than 4.00pm on the 16th day of July 2003 and that if the
Applicant had not contacted the Public Service Arbitrator by that time it would be assumed that the Applicant did not wish to
proceed with the application and an order of dismissal would issue; and
WHEREAS by 4.00pm on the 16th day of July 2003, the Applicant had not contacted the Public Service Arbitrator;
NOW THEREFORE, the Public Service Arbitrator, pursuant to the powers conferred on it under the Industrial Relations Act 1979,
hereby orders—

THAT this matter be, and is hereby dismissed.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.
Public Service Arbitrator

____________________

2003 WAIRC 08938
GOVERNMENT OFFICERS SALARIES, ALLOWANCES AND CONDITIONS AWARD 1989

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, APPLICANT

v.
DIRECTOR GENERAL, MINISTRY OF JUSTICE AND OTHERS, RESPONDENT

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DATE OF ORDER TUESDAY, 5 AUGUST 2003
FILE NO. P 17 OF 2001
CITATION NO. 2003 WAIRC 08938
_________________________________________________________________________________________________________

Result Direction Issued
_________________________________________________________________________________________________________

Directions
WHEREAS this is an application pursuant to s.40 of the Industrial Relations Act 1979; and
WHEREAS on the 5th day of August 2003 the Arbitrator convened a conference for the purpose of the parties reporting back to the
Arbitrator; and
WHEREAS at the conference the Applicant requested that the Arbitrator issue directions regarding the timeframes for reporting;
and
NOW THEREFORE the Arbitrator, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby
directs—

THAT no later than 4.30pm on Monday the 11th day of August 2003, the Respondent shall provide to the Applicant the
Respondent’s position as to the provision of uniforms and the definition of permanent part-time and casual workers.

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner.

Public Service Arbitrator.
____________________

2003 WAIRC 08742
UNION MEMBER IS HAVING HER CONTRACT TERMINATED

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA (INCORPORATED),

APPLICANT
v.
DISABILITY SERVICES COMMISSION, RESPONDENT

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DATE OF ORDER FRIDAY, 18 JULY 2003
FILE NO. P 51 OF 2002
CITATION NO. 2003 WAIRC 08742
_________________________________________________________________________________________________________

Result Application Dismissed
_________________________________________________________________________________________________________



83 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 2805

Order
WHEREAS this is an application pursuant to Section 80E of the Industrial Relations Act 1979 which was filed on the 18th day of
November 2002; and
WHEREAS by a letter dated the 2nd day of July 2003 the Public Service Arbitrator directed the Applicant to advise the Public
Service Arbitrator of its intentions regarding the application no later than 4.00pm on the 16th day of July 2003 and that if the
Applicant had not contacted the Public Service Arbitrator by that time it would be assumed that the Applicant did not wish to
proceed with the application and an order of dismissal would issue; and
WHEREAS by 4.00pm on the 16th day of July 2003, the Applicant had not contacted the Public Service Arbitrator;
NOW THEREFORE, the Public Service Arbitrator, pursuant to the powers conferred on it under the Industrial Relations Act 1979,
hereby orders—

THAT this matter be, and is hereby dismissed.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.
Public Service Arbitrator

INDUSTRIAL MAGISTRATE—Complaints before—
2003 WAIRC 08779

WESTERN AUSTRALIAN INDUSTRIAL MAGISTRATE’S COURT
PARTIES JOSE ROGELIA A ACOSTA, CLAIMANT

v.
GERRY BRODERICK,  BRYAN STOKES, RESPONDENTS

CORAM MAGISTRATE G CALDER IM
DATE OF ORDER THURSDAY, 24 JULY 2003
CLAIM NO/S M 200 OF 2002
CITATION NO. 2003 WAIRC 08779
_________________________________________________________________________________________________________
Representation
There were no appearances.
Mr S Kemp (of Counsel) made written submissions on behalf of the Claimant.
No submissions were made by or on behalf of the Respondents.
_________________________________________________________________________________________________________

THE APPLICATION
1 On 28 March 2003, after hearing evidence and receiving submissions on behalf of the Claimant and the two Respondents, I

held that the proceeding which the Claimant purported to initiate by documents lodged on 18 June 2002 was an appeal made
pursuant to regulation 19 of the Industrial Relations (Industrial Agents) Regulations 1997 (the “IA Regs”) against a
determination of the Registrar made pursuant to regulation 15(3) of the IA Regs. In anticipation of the possibility of such a
ruling, Mr Kemp, on behalf of the Claimant, had previously lodged an application for extension of the period within which an
appeal by the Claimant could be commenced pursuant to regulation 19 of the IA Regs. The hearing of that application was
adjourned pending my decision delivered on 28 March 2003. In delivering that decision I was required to give consideration to
the effect of certain decisions and actions of the Registrar. Following the publication of my reasons on 28 March 2003 I
directed that all parties file written submissions in connection with the Claimant’s application for an extension of the time
within which an appeal could be lodged by him pursuant to regulation 19. Written submissions were lodged on behalf of the
Claimant on 11 April 2003. No submissions were received from the First Respondent or the Second Respondent. I did not give
the parties an opportunity to make oral submissions. No request for such an opportunity was made by any party.

SUBMISSIONS OF THE CLAIMANT
2 Mr Kemp, in his written submissions, addressed several aspects in connection with the application to extend. He directed

submissions to the primary issue of the power to extend time. He then made submissions concerning matters to be considered
in the determination of the application. He then separately considered reasons for delay, injustice if the period of time was not
extended, prospects of success should the appeal period be extended and the appeal heard and, finally, prejudice to the
Respondents.

3 Concerning the primary issue of the power to extend the period within which an appeal may be commenced, it is submitted
that as the jurisdiction conferred on the Industrial Magistrate’s Court under the IA Regs is not expressly listed in section 81A
of the Industrial Relations Act 1979 (WA) (“the Act”) it does not constitute any part of the General or Prosecution jurisdiction
of the Court under section 81CA of the Act. Reliance is therefore placed upon the provisions of regulation 18(2) of the IA
Regs and regulation 7 of the Industrial Magistrates’ Courts (General Jurisdiction) Regulations 2000 (the “GJ Regs”).

4 Regulation 18(2) of the IA Regs says—
“In any hearing under regulation 17 or 19 the industrial magistrate is to apply, so far as is practicable, the same
principles of practice and procedure as would be applied in an application before an industrial magistrate’s court
exercising its general jurisdiction.”

5 Regulations 19(1) and (2) say—
“(1) A person aggrieved by — 

(a) a determination of the Registrar under regulation 15 (3) that there are, or are not, reasonable
grounds for a complaint under regulation 12 (2); or

(b) the Registrar’s determination to cancel the person’s registration,
may appeal to an industrial magistrate.
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(2) An appeal is to be commenced by notice in the approved form lodged within 21 days after receiving notice of
the determination.”

6 There are no other provisions in the IA Regs which deal with the commencement of appeals to an Industrial Magistrate from a
determination of the Registrar made under the IA Regs. In particular, there is no other provision within the regulations
concerning the period within which such an appeal must be commenced or providing expressly for the extension of the period
within which such an appeal must be commenced.

7 Regulation 7 of the GJ Regs says—
“(1) A court hearing an action may, of its own motion or on an interlocutory application by a party, extend or

abridge the time specified in these regulations for the conduct of a proceeding on such terms as it thinks fit.
(2) For the purposes of subregulation (1), a court may extend the time for the conduct of a proceeding even if

the time has expired.”
8 Regulation 8 of the same regulations says—

“A proceeding is not invalid by reason only of a failure to comply with the practice and procedure provided for in,
or under, these regulations and a court may make orders on such terms it thinks just to remedy any defect caused by
the failure to comply.”

9 Counsel for the Claimant submitted that the terms of IA Reg 18(2) are peremptory and that they require the Industrial
Magistrate to apply the General jurisdiction practice and procedure unless it is not practicable. In relation to GJ Reg 7, Counsel
submits that the word “proceeding”, as it is used in subregulations (1) and (2) of that regulation, has the meaning given to it by
regulation 3, the interpretation regulation, namely, “ … a step taken in an action”. He submits that the effect of regulation 7 of
the GJ Regs is that an Industrial Magistrate’s Court, acting pursuant to the IA Regs, may extend any time period prescribed by
the GJ Regs for any step taken in an action. It is said that an appeal under regulation 19 of the IA Regs is a step prescribed by
those regulations and that such a time period, being established by the IA Regs and not by the Act is a time period that is,
therefore, similar to a time period prescribed under the GJ Regs and which may, in a proceeding under the IA Regs, be
extended in accordance with regulation 7 of the GJ Regs.

10 It is conceded by the Claimant that he lodged his appeal on 18 June 2002 which is 288 days after the date of the Registrar’s
determination of 3 September 2001. The application to extend the time within which to appeal was lodged on 5 November
2002.

CONCLUSIONS
11 In my opinion, the provisions of IA Reg 18(2) do not have the effect contended by the Claimant. I consider that, in the context

of the present case, the key word governing the interpretation of that subregulation is “hearing”. The word “hearing” is
relevantly defined in the Shorter Oxford English Dictionary as meaning—

“(verbal) The listening to evidence and pleadings in a court of law; the trial of a cause; …”
12 “Hear” is defined in the Shorter Oxford English Dictionary to mean (inter alia)—

“(trans.) To listen to judicially in a court of law.”
13 In the Macquarie Dictionary “hearing” is defined, as a noun, as (inter alia)—

“Law - the trial of an action.”
14 “Hear/hearing” is defined in the Macquarie Dictionary, as a verb transitive, (inter alia) as—

“to give a formal, official or judicial hearing to, as … a judge does.”
15 In its normal, everyday use, “hearing”, used as a noun, means, and is understood to mean something which occurs or is

occurring before a person or other body, for example, a Court or a tribunal. In my opinion, it conveys the notion that whatever
is required to cause the Court or tribunal or other body to commence and continue the hearing (such as the lodgement of an
application or a writ or an appeal) has occurred as a procedure which is necessarily connected to but which is, nevertheless, not
a part of the hearing itself. That, in my view, is the plain meaning of “hearing”. The word “in” is a word of limitation, a word
of inclusion and, therefore, of exclusion. When used as it is in regulation 18(2), it defines and qualifies the noun “hearing”. In
my opinion, the words “In any hearing”, in the context of the regulations and in the context of the Act from which the IA Regs
and the GJ Regs derive, namely, the Industrial Relations Act 1979 (WA), mean and have the effect that IA Reg 18(2) only has
application to the practice and procedure during the course of a hearing which has been properly commenced in accordance
with the relevant legislation. In this case, the only legislation which deals with the commencement of an appeal against a
determination of the Registrar made under IA Reg 15(3) is IA Reg 19(2).

16 I consider that it is not the intention of IA Reg 18(2) that the procedural provisions of the GJ Regs are to be applied to the
commencement of appeals pursuant to IA Reg 19. If that were to be the case it could have been stated in the IA Regs in very
simple and direct terms. That was not done. It could also have easily been said in the IA Regs that, for example, the provisions
of GJ Regs 7 and 8 have application to the commencement of any process under the IA Regs.

17 I consider that it can correctly be said that, for purposes of IA Reg 18(2), there is a “principle” which is evident from the
provisions of GJ Reg 7, particularly when read with GJ Reg 8, which principle is to the effect that, in an appropriate case, and
in order to avoid injustice, a party who fails to comply with a time requirement should be allowed to take the step which had
otherwise to be taken within the specified time. There is, however, in my opinion, an important limitation within the provisions
of GJ Reg 7(1) in respect of its application to proceedings under the GJ Regs and, therefore, to its application to proceedings
under the IA Regs. That limitation, in my opinion, arises, as it did in IA Reg 18(2), out of the use of the word “hearing” in GJ
Reg 7(1). “Hearing” is not defined in the GJ Regs. It is used as a verb in regulation 7(1). Its use in that sense and in that
manner qualifies and limits the occasion upon which and the circumstances in which GJ Reg 7(1) has application.

18 GJ Reg 7 appears in Part 1 of the regulations headed “Preliminary”. Of the ten regulations contained in Part 1, other than three
introductory regulations, which include the citation, the commencement of the regulations and interpretation, only procedural
matters are dealt with. Regulation 4 provides for the provisions of the Local Courts Act 1904 (WA) to have application as set
out in that regulation. Regulation 5 empowers the Chief Stipendiary Magistrate to give directions as to the practice and
procedure to be followed in proceedings generally where the regulations or the Local Courts Act 1904 does not provide for
such matters. Regulation 6 empowers an Industrial Magistrate’s Court hearing a matter to give directions on practice and
procedure in connection with an action if the regulations or the Local Courts Act 1904 or the Chief Stipendiary Magistrate’s
directions do not make provision for the particular practice or procedure. I have previously mentioned regulations 7 and 8.
Regulation 9 provides for the venue where actions must be commenced and allows for transfer of actions to another Court.
Regulation 10 provides for a flow chart of proceedings which is for information only and not part of the regulations.
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19 Given that the provisions of regulations 4 and 5 deal broadly with all matters of practice and procedure under the GJ Regs it is,
in my opinion, a proper interpretation of the provisions of GJ Regs 6 and 7 that it is the intention of those regulations that they
have limited application and that the limitation is that they only apply where a Court has before it and is hearing an action
properly commenced in accordance with the legislation. That is to say regulations 6 and 7 do not apply unless and until a
“hearing” has commenced before an Industrial Magistrate’s Court. I consider that in that context a “hearing” would include
interlocutory applications made to the Court in connection with the primary action which is already before the Court and
which has been properly brought before the Court in accordance with the relevant legislative provisions in respect of the
initiating of such proceedings. In other words, only matters which are an integral part of or which are ancillary to the hearing
and which are distinct from and are not matters of the commencement of or which are ancillary to the commencement of the
proceeding may be within the ambit of the general jurisdiction principles of practice and procedure.

20 There is in the GJ Regs no power given to an Industrial Magistrate’s Court to extend time generally. The only provision in the
GJ Regs concerning extension of time is that which appears in regulation 7 which, as I have stated, is limited in its application
to the practice and procedure in a hearing which has been properly commenced.

21 It is, in my opinion, also relevant in the interpretation of the provisions of IA Reg 18(2) that, whereas IA Reg 19(2) contains
no express power to extend the time within which an appeal may be commenced, by contrast, IA Reg 12(3) which deals with
the lodgement of complaints to the Registrar, specifies a time within which complaints must be lodged and then empowers the
Registrar, in prescribed circumstances, to extend the period within which the complaint may be lodged. I consider that the
express reference to an extension of time under regulation 12(3) militates against any suggestion that the draftsman may have
overlooked such a provision in connection with the commencement of an appeal under regulation 19(2) and is indicative of an
intention that the time prescribed by regulation 19(2) is not to be extended. Although it may in some cases lead to an injustice
to a person aggrieved by a determination of the Registrar made under IA Reg 15(3), if, for some reasonable cause, the person
fails to comply with the time prescribed by IA Reg 19(2), it cannot necessarily be said that that was an injustice which
Parliament overlooked or which it did not intend to overcome. It cannot be forgotten that there is the potential respondent
industrial agent for whom a finality of the proceedings is likely to be extremely important. Proceedings commenced pursuant
to IA Reg 12 and which have been the subject of a determination under IA Reg 15(3), have the potential to lead to the agent
being deprived of a livelihood as an industrial agent should the proceedings ultimately result in cancellation of the agent’s
registration. In many, if not all cases, it would be potentially unfair for an agent to be faced with the uncertainty of his or her
future which may arise if it is the case that the appeal period may be extended beyond the prescribed 21 days. Although it may
be said that such a matter is something which is more appropriately to be considered in the context of the exercise of a
discretionary power to extend time, it is also something which Parliament could have properly taken into account in deciding
what condition should attach to a right of appeal. There is nothing unclear or ambiguous about the way that the time period is
prescribed in IA Reg 19(2).

22 For all of the above reasons it is my opinion that it was not the intention of Parliament that IA Reg 18(2), together with the
provisions of GJ Reg 7, have the effect that the time period of 21 days specified in IA Reg 19(2) within which an appeal may
be commenced can be extended. The application for extension of time is dismissed.

23 The appeal is therefore struck out.
G CALDER,

Industrial Magistrate.

WORKPLACE AGREEMENTS—Matters pertaining to—
2003 WAIRC 08790

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES THE COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION,

POSTAL, PLUMBING AND ALLIED SERVICES UNION OF AUSTRALIA, APPLICANT
v.
MILLENNIUM INORGANIC CHEMICALS, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DATE TUESDAY, 22 JULY 2003
FILE NO. WAG 2 OF 2003
CITATION NO. 2003 WAIRC 08790
_________________________________________________________________________________________________________

Result Withdrawn
_________________________________________________________________________________________________________

Order
WHEREAS on 26 May 2003, The Communications, Electrical, Electronic, Energy, Information, Postal, Plumbing and Allied
Services Union of Australia applied to the Commission for an order pursuant to the Industrial Relations Act, 1979; and
WHEREAS Commission convened arbitration proceedings between the parties for 26 June 2003; and
WHEREAS on 17 June 2003 the Applicant Union sought leave to withdraw the application and the Commission decided to grant
leave to withdraw the application.
NOW THEREFORE pursuant to the powers vested in it by the Industrial Relations Act, 1979, the Commission, hereby orders—

THAT the application, be and is here withdrawn.
(Sgd.) J. F. GREGOR,

[L.S.] Commissioner.
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UNFAIR DISMISSAL/CONTRACTUAL ENTITLEMENTS—
2003 WAIRC 08887

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES HANNA ABDULLAH, APPLICANT

v.
CENTRO FINANCIAL SYNERGY GROUP PTY LTD, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DATE WEDNESDAY, 30 JULY 2003
FILE NO. APPLICATION 17 OF 2003
CITATION NO. 2003 WAIRC 08887
_________________________________________________________________________________________________________

Result Contractual benefits ordered
Representation
Applicant Ms H. Abdullah appeared on her own behalf
Respondent Ms A. Sutton appeared on behalf of the Respondent
Catchwords contractual entitlements – not entitled to pro-rata annual leave – entitled to wages and payment for

notice as implied - Industrial Relations Act 1979 s.29(1)(b)(ii)
_________________________________________________________________________________________________________

Reasons for Decision
(Given ex tempore as edited by the Commission)

1 This is an application by Hanna Abdullah (the Applicant) in which she seeks an order pursuant to section 29(1)(b)(ii) of the
Industrial Relations Act 1985 for a contractual benefit said to arise from an employment contract between the Applicant and
Centro Financial Synergy Group Pty Ltd (the Respondent).

2 Section 29(1)(b)(ii) provides that an industrial matter may be referred to the Commission by an employee, that he or she has
not been allowed a benefit not being a benefit under an award order to which he or she is entitled under his or her contract of
employment.

3 In Perth Finishing College Pty Ltd v Susan Watts (1999) 69 WAIG 2307 the Full Bench described the process by which the
Commission should assess whether there is a benefit under a contract of employment. An applicant must establish that they
were an employee, the respondent was the employer, that a benefit was denied, that the claim was not for a benefit under an
award or order.

4 The relationship between the parties was secured by a contract of employment which was made on or about 29th May 2002.
The contract is embodied in a letter over the signature of Annemieke Sutton, the Principal of the Respondent (Exhibit A1). The
contract set out the ‘position responsibilities’ of the Applicant and described her entitlements. It provides for remuneration of
$35,000.00 per annum to be paid weekly and a probationary period which, is common ground, was satisfactorily completed.

5 The contract provides for superannuation. The hours of work were to be 9.00am to 5.00pm. There is a clause relating to leave
entitlements. This is contentious in this case. The contract provides: “Your annual leave entitlement is 20 working days per
annum after 12 months. Paid sick days limited to 10 per year are non-accruable” (Exhibit A1).

6 It is worth noting that both of the leave entitlements are necessarily in the contract of employment by virtue of the conditions
of the Minimum Conditions of Employment Act (MCE Act). The MCE Act specifies leave for annual leave and sick leave
should be in those amounts that appear in the contract.

7 The contract also provides that in the event of termination the required period of notice by either party is a minimum of
one month. The contract is silent where notice is not given whether there is a liquidated damage in the form of forfeiture or
payment of the notice or the balance of the notice.

8 The Applicant says that she had a discussion with Mr Joseph Delgado, the Administration Manager about the contract and
asked for clarification; in particular about taking leave entitlements in advance. She claims he said he understood that if there
was a need to take leave before the maturation of accruement period that could be done, but the leave would be made good in
some way, either by working extra hours or when the leave became due noting that portion of the leave had already been taken.
Mr Delgado repeated this understanding in his evidence which is consistent with the evidence given by the Applicant. It is also
consistent with the evidence given by Ms Sutton, the Respondent’s Principal, so there is no dispute about what the parties were
going to do with leave entitlements.

9 The Applicant looks to be a truthful person and there is no reason why I should not accept her evidence. I heard evidence also
from Joseph Delgado and Michelle Cumming and they too gave me no reason to doubt that they did not tell the truth to the
Commission. I have also heard on behalf of the Respondent from Ms Sutton and similarly there is no reason I should not
believe her story.

10 I have no hesitation in finding that each of the witnesses gave me truthful evidence and that has allowed me to reach
conclusions about the subject contract of employment. I make the following findings.

11 The contract of employment made between the parties is embodied in a letter dated 29th May 2002. I conclude that the parties
had a collateral arrangement whereby annual leave could be taken in advance of the accruement period which matured after
12 months service. The arrangement included the recognition that leave taken early was not to become additional leave to that
accrued in a 12 month period.

12 That arrangement does not change the plain wording of the entitlement as expressed in the contract. The contract provides that
the entitlement is for 20 working days per annum after 12 months service.

13 What the Applicant has done here has claimed that because her period of service was less than 12 months at the time of the end
of the contract she was on a pro rata basis entitled to 5 days’ accrued leave. That contention is at odds with the plain wording
of the contract. This contract provides that 20 days leave is accrued after 12 months service. If there was a provision for pro
rata annual leave the contract has to so provide. It would provide to the effect: “Your annual leave entitlement is 20 working
days per annum after 12 months provided that in the event of termination prior to 12 months pro rata leave will be paid.”
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14 Unless those words are in the document there is no pro rata payment and the arrangement between the parties that allowed
some leave in advance does not change the plain meaning of the contract. The contract was to give effect to the entitlement
which would accrue after 12 months. So the claim that the Applicant makes for 5 days accrued leave upon termination of
employment is not sustainable. There is clearly no entitlement to pro-rata annual leave. In any event even if there was, it
appears the Applicant has had paid leave and equity says she should not be paid twice.

15 In respect of her claim for 4 weeks pay in lieu of notice what the Applicant says is that on 16th December 2002 she and other
employees were told that the job was finished. She claims on that there was no notice given on that day.

16 It is common ground between the parties that at least on 29th November 2002 there were discussions about the future of the
company and there may have even been discussions before then.

17 Ms Cumming made it clear that she knew about the parlous position of the Respondent early in November and she began to
look for alternative work. When you boil down her evidence I do not think the Applicant denies that she was doing the same.

18 The contract of employment requires that either party is to be given a period of 1 month notice. I think it is proper to imply that
if one month’s notice was not given, then payment in lieu could be awarded.

19 Interpreting the contract this way I find that the true date when notice was given was on 29th November 2002. That means that
the Applicant was entitled to 4 weeks’ notice but she only received 3 weeks, and I will award her the balance of that notice in
the sum of $673.08.

20 By consent, she will also be awarded 4 weeks’ pay at $673.08, that being 4 weeks for the pay periods 21, 22, 23 and 24 as
described in Exhibit A2.

21 The total sum that she will be awarded is 5 weeks at $673.08. My order will provide the total sum of $3,365.40. That will be
subject to any taxation assessed by the Commissioner of Taxation in accordance with the Taxation Assessment Act 1936 and
actually paid.

22 I accept that the Respondent is unable to pay that sum immediately and will provide that the Respondent may pay the sum
either forthwith, or in three equal moieties over a 3 monthly period starting from 22nd July 2003. So that means a month after
today, one-third will be paid after 2 months, a further third on the third month, the final third, as an alternative to the
Respondent paying the money forthwith.

_________
2003 WAIRC 08976

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES HANNA ABDULLAH, APPLICANT

v.
CENTRO FINANCIAL SYNERGY GROUP PTY LTD, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DATE FRIDAY, 8 AUGUST 2003
FILE NO. APPLICATION 17 OF 2003
CITATION NO. 2003 WAIRC 08976
_________________________________________________________________________________________________________

Result Order Issued
_________________________________________________________________________________________________________

Supplementary
Reasons for Decision

1 On 30th July 2003 the Commission published its Reasons for Decision in this matter and Minutes of Proposed Order, by those
minutes the Commission indicated that it would order that the Applicant be paid the total sum of $3,365.40 being four weeks
wages at $673.08 plus a further sum of $673.08 being the balance of notice, the Commission having calculated that the
Applicant had received three weeks notice out of a period of four weeks and therefore she should be paid the balance.

2 The Applicant was afforded the opportunity to speak to the minutes and advise the Commission that there had been an error in
the calculation of notice. She pointed out that she was entitled to four weeks notice from 29th November 2002 the Commission
having so found. Ultimately she was dismissed on 16th December 2002 therefore she only received two out of three weeks
notice i.e. for pay periods 23 and 24. This means the correct balance of notice is two weeks.

3 The Commission has considered the submission and has concluded that the Applicant’s calculation is correct and that a final
order should issue so that the Applicant is entitled to six weeks pay at $673.08 being four weeks wages by consent and two
weeks pay for notice. The final order will reflect this change and the Respondent will be required to pay the Applicant the sum
of $4,038.48. The Minutes of Proposed Order will be amended to reflect this, there are no other amendments.

4 The Applicant made submissions concerning pro rata leave however these are issues which should have been addressed in the
hearing of the case and are not issues to be raised in Speaking to the Minutes.

_________

2003 WAIRC 08977
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES HANNA ABDULLAH, APPLICANT
v.
CENTRO FINANCIAL SYNERGY GROUP PTY LTD, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DATE FRIDAY, 8 AUGUST 2003
FILE NO. APPLICATION 17 OF 2003
CITATION NO. 2003 WAIRC 08977
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_________________________________________________________________________________________________________

Result Contractual benefits ordered
_________________________________________________________________________________________________________

Order
HAVING heard Ms H. Abdullah on her own behalf and Ms A. Sutton on behalf of the Respondent, the Commission pursuant to the
powers conferred on it under the Industrial Relations Act, 1979, hereby orders:

THAT the Respondent pay the Applicant $4,038.48 forthwith or in three equal moieties over a 3 monthly period
starting from 22 July 2003, the second moiety to be paid by 22 August 2003 and the third moiety to be paid by
22 September 2003, less any amount payable to the Commissioner of Taxation pursuant to the Income Tax Assessment
Act 1936 and actually paid.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

____________________

2003 WAIRC 08797
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES GERARD BERNEY, APPLICANT
v.
KERRY FORD, RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
DATE WEDNESDAY, 23 JULY 2003
FILE NO. APPLICATION 327 OF 2003
CITATION NO. 2003 WAIRC 08797
_________________________________________________________________________________________________________

Result Application to amend the name of the respondent granted.
Representation
Applicant Mr G. Berney (by way of written submissions)
Respondent Ms J. Auerbach (as agent) (by way of written submissions)
_________________________________________________________________________________________________________

Reasons for Decision
1 Mr Berney has filed an application to amend the name of the respondent to KDB Engineering Pty Ltd. The application is

opposed. It is accepted that the Commission has the power to amend the name of the respondent. That power is contained in
s.27(1)(m) of the Industrial Relations Act 1979 (Edwards v. Dorn and Others t/a Naval Base Garden Supplies (2003)
83 WAIG 445). The decision whether or not this application should be granted is not automatic. It requires the Commission to
make a decision and this necessarily will involve balancing the various relevant considerations.

2 In his substantive application Mr Berney states that he was employed as a factory hand/assembler assembling rehabilitation
equipment. He was employed between 26 February 2003 and 10 March 2003 on probation. In his written submission of 7 July
2003 he states that he named Kerry Ford as his employer because it was Mr Ford’s decision not to pay the wages for which he
had worked. He states that this is the first time he has taken “a legal action” for unfair/constructive dismissal and contractual
entitlements. He claims his inexperience of industrial law procedures and not having had immediate access to legal advice and
guidance are the reasons he named Kerry Ford as the respondent to the application.

3 The respondent’s submission is that at all material times Mr Berney had been employed by KDB Engineering Pty Ltd and this
was known to Mr Berney because he had signed a contract of employment with that company, received a temporary ID card
marked as the property of that company and had received two letters from Mr Andrew Soltys, the operations manager of that
company. Furthermore, Kerry Ford had no active involvement in that company from October 2002 a date prior to Mr Berney
commencing employment. Mr Soltys has provided an affidavit to that effect.

4 Mr Berney has submitted a written response to the respondent’s submissions. He states that Mr Soltys told him that it was Mr
Ford’s decision not to pay his wages. Mr Berney states that he knew of Mr Ford’s name after the refusal to pay his wages.

5 My conclusion is as follows. This is not a case where some act of the employer has caused Mr Berney’s mistake. Even if Mr
Ford had made the decision that Mr Berney’s wages would not be paid, that decision does not make Mr Ford the employer of
Mr Berney.

6 Mr Berney ought to have known that the documents he signed and received, and his ID card identified his employer. I also take
into account, however, that Mr Berney is a person wholly inexperienced in matters relating to claims of unfair dismissal, and
perhaps legal matters generally, and may not have understood the legal significance of naming his employer, as distinct from
Mr Ford, as the respondent to his claim. In that regard, he has filled out his application form without enough thought.

7 I do not consider that the finding that Mr Berney ought to have known the correct identity of his employer means, as the
company submits, that this case is more akin to a case of “sheer negligence or incompetence” which ought not be indulged by
the Commission. That conclusion may be more appropriate where the facts suggest that an applicant, or an applicant’s agent,
possessed a knowledge or experience of legal or industrial matters.

8 I also take into account the prejudice to both Mr Berney and to the employer from the granting or refusal of the request. If Mr
Berney’s request is not granted then his substantive application will be effectively extinguished. That is, his application against
Kerry Ford must be dismissed because Kerry Ford was not his employer. I note the respondent submits that Mr Berney’s rights
are not extinguished because he is still able to make a further claim of unfair dismissal to the Commission even though 28 days
will have passed from the day his employment terminated. I observe, however, that his substantive application would
nevertheless be extinguished.

9 Further, although he may make another application out of time, the Industrial Relations Act 1979 still requires a claim of unfair
dismissal to be lodged within 28 days of the day his employment terminated and there is no guarantee at all that a further claim
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of unfair dismissal made by Mr Berney naming KDB Engineering Pty Ltd would be accepted by the Commission. I therefore
consider the prejudice to Mr Berney if his application to change the name of the respondent is refused to be significant.

10 In the case of the company, if the Commission grants the application it will then be obliged to deal with the merits of Mr
Berney’s application. However, if Mr Berney did make a further claim of unfair dismissal this time correctly naming his
employer, and it was accepted by the Commission (this being the point relied on by the respondent to submit that the prejudice
to Mr Berney is not significant), the company would have to face the merits of the application in any event. Indeed, if Mr
Berney did make a further claim of unfair dismissal this time correctly naming his employer the respondent would first be
obliged to deal with the issue of whether it would be unfair for the Commission not to accept the claim out of time. I therefore
do not rate the prejudice to the respondent if this application is granted greater than the prejudice to Mr Berney if this
application is not granted.

11 For the above reasons, I believe this application ought be granted. The Industrial Relations Act 1979 requires the Commission
to act according to equity and without regard to technicalities or legal forms. To grant the amendment sought appears to me to
overcome an issue of technicality or legal form to allow the merits of the claim to be dealt with. Such a conclusion simply
reflects the fact: the employer was KDB Engineering Pty Ltd. I add that the granting of this application should not be taken in
any measure as being an indication by the Commission that Mr Berney’s substantive claim of unfair dismissal has, or has not,
merit. The minute of the order to issue amending the name of the respondent to KDB Engineering Pty Ltd now issues.

_________
2003 WAIRC 08857

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES GERARD BERNEY, APPLICANT

v.
KERRY FORD, RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
DATE MONDAY, 28 JULY 2003
FILE NO. APPLICATION 327 OF 2003
CITATION NO. 2003 WAIRC 08857
_________________________________________________________________________________________________________

Result Application to amend the name of the respondent granted.
Representation
Applicant Mr G. Berney (by way of written submissions)
Respondent Ms J. Auerbach (as agent) (by way of written submissions)
_________________________________________________________________________________________________________

Order
HAVING HEARD Mr G. Berney (by way of written submissions) on his own behalf as the applicant and Ms J. Auerbach (as agent)
(by way of written submissions) on behalf of the respondent, the Commission, pursuant to the powers conferred on it under the
Industrial Relations Act 1979 hereby orders—

THAT Application 327 of 2003 be amended by deleting the name Kerry Ford as the respondent and substituting the name
KDB Engineering Pty Ltd.

(Sgd.) A. R. BEECH,
[L.S.] Senior Commissioner.

_________
2003 WAIRC 08946

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES GERARD BERNEY, APPLICANT

v.
K.D.B. ENGINEERING PTY LTD, RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
DATE FRIDAY, 1 AUGUST 2003
FILE NO. APPLICATION 327 OF 2003
CITATION NO. 2003 WAIRC 08946
_________________________________________________________________________________________________________

Result Application alleging unfair dismissal and denied contractual entitlements dismissed.
Representation
Applicant Mr G. Berney
Respondent Ms J. Auerbach (of counsel)
_________________________________________________________________________________________________________

Reasons for Decision
(Extemporaneous)

1 On 10 March 2003 Mr Berney had been employed for 10 days into a three month probationary period. He was employed to
help in the assembly of rehabilitation equipment. His evidence is that at approximately 10:00am his supervisor, Mark asked
him to relieve a fellow employee, Bill. Mr Berney did so and commenced to hang steel pipes on the hooks which would take
them towards the oven.

2 Another employee, Brian, was doing a different job of flushing out the oil residue from the pipes and laying them out. Brian,
on Mr Berney’s evidence, told Mr Berney to do the job that Brian was doing. That is, Brian wanted to swap jobs. Mr Berney
refused because Brian was not his supervisor and Mr Berney had done that job the previous Friday without complaining. Mr
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Berney’s evidence is that Brian then verbally abused him using the “f” word in an aggressive tone. Mr Berney said that he
ignored Brian.

3 Mr Berney stated that he then spoke to his supervisor Mark about the incident but that Mark had “played it down”.
4 When morning tea occurred at 10:15am, Mr Berney sat by himself. His evidence is that Brian sat down opposite him and said

words to the effect—
“Don’t ever ask me for my “f” help. You won’t get it.”

5 Mr Berney stated that he said he did not need Brian’s help whereupon Brian abused Mr Berney, threatened him and invited
him to fight in the car park. Mr Berney stated that he said to Brian that he did not want to fight him and said “if you want to hit
me, hit me now and I will call the police” whereupon Brian “stormed out” of the lunchroom leaving Mr Berney alone.

6 Mr Berney’s evidence is that he was quite upset by the incident. His evidence is that he felt threatened and he had had enough
of the verbal abuse. He went to the Human Resource officer Mr Bryant and stated that he had just been abused. Mr Berney said
that he was quitting and that he “could not take this anymore”. He then left the premises. Mr Berney’s evidence is that he had
no choice but to leave because of safety concerns.

7 Mr Berney stated he did not receive any telephone calls from the respondent on that day. The next day, Tuesday, he telephoned
the company and spoke to Mr Bryant. He stated that Mr Bryant told him that Mr Berney should have “gone through the proper
channels” regarding the grievance procedure. However, Mr Berney considered that he had gone through the proper channels
because he had spoken to Mr Bryant before leaving the premises.

8 On the Tuesday, a person from management, “Charles”, rang Mr Berney. He informed Mr Berney that Mr Berney would be
paid for all time worked but not for the Monday. Mr Berney’s evidence is that he would have reluctantly accepted that
situation. The next day, he checked his bank account and the money was not in his account. He stated that he then called
Charles who informed him that the company had changed its mind and had decided not to pay him because he had not given
one week’s notice of resignation.

9 Mr Berney’s evidence is that when the company refused to pay his wages he then lodged the claims of unfair dismissal and of
denied contractual entitlements which is the subject of this hearing. Mr Berney’s evidence was that if the company had called
him within 24 hours of him departing the premises he would have returned to the premises to sort the problem out. When the
company refused to pay his wages, they then changed their position and he then lodged the claims. He claims not only the
wages for all time worked until his departure from the premises, he also claims payment for the balance of his three month
probationary period to be paid to him, together with an unspecified amount of money for emotional distress and loss of
reputation.

10 For the respondent, evidence was given by Andrew Soltys the operations manager. He returned from Victoria on 13 March
2003 and was approached by Mr Bryant telling him of the altercation on the factory floor. He then spoke to Mr Berney via the
telephone and asked him what had happened. Mr Soltys said that he spoke of other possibilities for Mr Berney to return to the
workplace (which Mr Berney denies was said). Mr Soltys said that he would investigate the matter.

11 Mr Soltys’ evidence is that Mr Berney stated that he wanted payment for the time that he had worked and that he would not be
returning to the factory. He stated that Mr Berney did not tell him that he had felt physically threatened. Mr Soltys investigated
the matter and concluded that the argument resulted from Brian requesting assistance from Mr Berney and the argument in the
lunchroom had involved heated words on both sides. That had been Mr Bryant’s statement to him. When Mr Soltys spoke to
Brian, Brian had acknowledged to Mr Soltys his error and apologised. Mr Soltys’ evidence is that Brian had worked for the
respondent for some nine months and had not had any previous problems. The reviews in Brian’s personnel file showed that he
was a helpful person who interacts well with others.

12 Mr Soltys then wrote to Mr Berney (exhibits 1 and 2). These letters stated, amongst other things, that Mr Soltys concluded that
the incident was “of a minor nature” and encouraged Mr Berney to return to work on 17 March 2003. The letter stated that
upon his return the company would pay Mr Berney for the hours he has worked and his probationary period would be extended
by the three days of his absence. It urged him to follow the grievance procedure in relation to the incident and any future
incidents.

13 Mr Soltys’ evidence is that Mr Berney’s pay had not initially been withheld. Rather, it had not been paid to Mr Berney merely
due to the operation of the pay period. However, following the investigation the company had decided that he would not be
paid his wages. This was in part because Mr Berney had left the factory and the respondent had not been presented with an
opportunity to investigate the incident with both parties.

14 My consideration of the matter is as follows. There are two claims before the Commission. The first is the claim by Mr Berney
that he was unfairly dismissed on 11 March 2003. Mr Berney acknowledges in his evidence that he was not actually dismissed.
Rather, Mr Berney submitted that he had been constructively dismissed because of the conduct of Brian.

15 I find that Mr Berney verbally resigned by his use of the words “I’m quitting” as he left the premises. The question is whether
his resignation can be a dismissal for the purposes of the Industrial Relations Act 1979. The word “dismissal” is not defined in
the Act. Assistance can be gained from the decision of the Industrial Appeal Court in Attorney General of WA v. Prison
Officers’ Union (1995) 75 WAIG 3166. In that matter Rowland J. with whom Anderson J. agreed stated that the Industrial
Appeal Court in this State has not been called upon to make any definite decision on whether or not a constructive dismissal
can fall into the category of an unfair dismissal for the purposes of the Act. Nevertheless, he adopted the approach of the Court
of Appeal of New Zealand in Auckland Shop Employees’ Union v. Woolworths (NZ) Ltd [1985] 2 NZLR 372 in which the
Court of Appeal observed it would be—

“… undesirable to try to visualise all the kinds of case which the Arbitration Court could properly treat as constructive
dismissal, but it is not difficult to list some. The concept is certainly capable of including cases where an employer
gives a worker an option of resigning or being dismissed; or where an employer has followed a course of conduct with
the deliberate and dominate purpose of coercing a worker to resign”.

16  Mr Berney does not suggest that the company “has followed a course of conduct with the deliberate and dominate purpose of
coercing him to resign”. While the above decision does not visualise all of the cases which can legitimately be considered as
constructive dismissal, I have some difficulty seeing the facts of this case as falling within that concept.

17 Mr Berney’s own evidence indicates firstly that at the time Mr Berney decided to resign, Brian had left the lunchroom. I find,
therefore, that at the time Brian left the lunchroom Mr Berney was not under any threat. Further, Mr Berney did not return to
the factory floor. Mr Berney may have elected to have reported the matter, remained in the lunchroom and required
management to resolve the matter so that he could then return to work, but he did not do so.

18 Rather, Mr Berney decided himself to resign. That was Mr Berney’s decision but his decision to do so and thus bring the
contract of employment to an end was his own choice. At the time that he made that decision he concedes that he was under no
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threat. I acknowledge that different people may have reacted to the circumstances in different ways. However, viewed
objectively, Mr Berney’s decision to resign and not return was his own choice. It cannot be said, for example, that Mr Berney
had no effective or real choice but to resign.

19 I hasten to add that on the evidence that is before me, and without having heard from Brian, I have no doubt that Brian
deserved the discipline that was given to him by Mr Soltys and the fact that I have found that Mr Berney’s resignation is not a
dismissal does not mean that I therefore discount what happened in the lunchroom. There can be no doubt that what Brian did
was wrong and if the company has made that plain to him, I trust it has made it plain to all its employees that that conduct will
not be tolerated. Nevertheless, even though it is conduct that should not have occurred it does not convert Mr Berney’s
decision to resign into a dismissal.

20 Accordingly, Mr Berney’s resignation does not constitute a dismissal for the purposes of the Industrial Relations Act 1979 and
his claim must be dismissed for want of jurisdiction.

21 Mr Berney’s second claim, that is for the wages for the time he had worked and for payment for the balance of his three month
probationary period not worked, is to be approached from a different direction. Mr Berney may bring a claim that he has not
been allowed by his employer a benefit due under his contract of employment which has not been paid by the employer. The
first benefit which Mr Berney claims is to be paid for the time that he has worked. It is clear that Mr Berney worked until
10:15am on the morning of 11 March 2003 and I find that he has earned wages until that time.

22 However, it was also a term of Mr Berney’s contract of employment (exhibit A) that Mr Berney would give one week’s notice,
or forfeit one week’s pay, in the event that he resigned without giving one week’s notice. Given that Mr Berney resigned and
on the evidence before me did not give one week’s notice, he accordingly forfeits one week’s pay. On that basis, Mr Berney
has not made out that he has a benefit under his contract of employment to which he is entitled.

23 Further, it was not a term of Mr Berney’s contract of employment that he would be paid for the balance of the three month
probationary period in the event that he did not work for the three months. Accordingly, that claim, also, is dismissed.

24 An order therefore issues dismissing the application.

_________

2003 WAIRC 08947
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES GERARD BERNEY, APPLICANT
v.
K.D.B. ENGINEERING PTY LTD, RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
DATE WEDNESDAY, 6 AUGUST 2003
FILE NO. APPLICATION 327 OF 2003
CITATION NO. 2003 WAIRC 08947
_________________________________________________________________________________________________________

Result Application alleging unfair dismissal and denied contractual entitlements dismissed.
Representation
Applicant Mr G. Berney
Respondent Ms J. Auerbach (of counsel)
_________________________________________________________________________________________________________

Order
HAVING HEARD Mr G. Berney on his own behalf as the applicant and Ms J. Auerbach (of counsel) on behalf of the respondent,
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby orders—

THAT the application be hereby dismissed.
(Sgd.) A. R. BEECH,

[L.S.] Senior Commissioner.
____________________

2003 WAIRC 08589
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES STEVEN PHILIP CLARKE AND SCOTT JAMES NICHOLLS, APPLICANTS
v.
KIM STEELE, RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
DATE TUESDAY, 1 JULY 2003
FILE NO/S. APPLICATIONS 1391 AND 1392 OF 2002
CITATION NO. 2003 WAIRC 08589
_________________________________________________________________________________________________________

Result Applications alleging unfair dismissal granted.
Representation
Applicants Mr D. Schapper (of counsel)
Respondent Mr P. Brunner (of counsel
_________________________________________________________________________________________________________
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Reasons for Decision
1 These are two applications by Mr Clarke and Mr Nicholls claiming that they were harshly, oppressively or unfairly dismissed

from their employment as shearers in July 2002. For the purposes of these applications, the circumstances of Mr Clarke and Mr
Nicholls are virtually the same. Both applications were heard together. It is convenient to refer to Mr Clarke and Mr Nicholls
as “the applicants”. On those occasions where the circumstances of Mr Clarke and Mr Nicholls are different, they will be
referred to by their names.

2 The respondent in this matter is Mr Kim Steele who is a shearing contractor who runs the Mundijong Peel Feedlot. This
business is an export shed shearing sheep to be loaded onto live sheep transports at Fremantle for the Middle East market.

3 The hearing of the applications was adjourned by agreement on two occasions. The matters eventually were heard by the
Commission over the course of two days of hearing in April and May 2003.

4 It was argued on the part of Mr Steele that at the time the applicants claim they were dismissed by him, the applicants were not
employees for the purposes of the Industrial Relations Act 1979. The respondent argues by reference in particular to the
applicants’ taxation arrangements that the applicants were in business for themselves. The first point to determine, therefore, is
whether or not the applicants were employees.

5 The Commission has been required on a number of previous occasions to determine whether or not an applicant is an
employee. It is sufficient therefore merely to refer to those previous cases which show that whether the applicants fall within
the definition of “employee” in the Act requires the application of the various criteria such as the right to control the work, the
supply of tools and personal service, taxation arrangements and so on to the facts of the case (United Construction v Birighitti
(2003) 83 WAIG 434; Hollis v Vabu HC (2001) 207 CLR 21; 106 IR 80; Tranchita v Wavemaster International (1999)
79 WAIG 1886).

6 The evidence of the applicants on these criteria is largely uncontested and is as follows. Mr Clarke first started working at the
Mundijong shed at the end of 2000. At that time, the business was owned by Jim Shingles. Mr Clarke had apparently
approached Mr Shingles to ask for shearing work and Mr Shingles gave him a job. Mr Clarke was paid a piece rate of
$1.79 per sheep. This arrangement was referred to by Mr Clarke as being “on wages” from which I infer that the applicable
employee tax was deducted.

7 Mr Clarke’s evidence is that Mr Shingles had said to him that Mr Clarke would get more dollars per head if he supplied an
Australian Business Number. Mr Clarke thought that as everyone else was doing it he would do so as well. Mr Clarke
understood that he then had to quote an ABN and to lodge GST as well and he did so from that time forward. This occurred
whilst Mr Shingles owned the business.

8 Mr Clarke’s wages were paid at the end of every “boat”. This is reference to the shearing cycle. The Mundijong Peel Feedlot
shears and prepares wool for export from the sheep which are then trucked to Fremantle for export on the boats sailing for the
Middle East. The shearing cycle therefore commences when a boat comes into Fremantle and sheep are delivered to the
business for that boat. Once the shearing of those sheep finishes the work finishes. When another boat arrives the cycle repeats
itself. Wages were therefore paid at the end of the cycle.

9 In approximately April 2002 Mr Shingles informed the applicants that he was “moving on” and Mr Steele was taking over. Mr
Steele was employed as the overseer. Mr Steele had worked for Mr Shingles at Mundijong whilst the applicants worked there.
They therefore knew each other.

10 I find that the payment arrangements in place when Mr Shingles departed were continued under Mr Steele (who trades as K &
S Shearing). The applicants submitted invoices to Mr Steele (Exhibit No.’s B and J).

11 In June 2002 the applicants realised that they were a bit behind paying their GST to the Australian Tax Office. Effectively,
they had already spent the money they ought to have reserved for tax. The applicants therefore decided that they preferred a
wage paid in “the normal way”. The applicants decided to no longer use the ABN.

12 The applicants said to Mr Steele that they wanted to be paid normally and Mr Clarke’s evidence, which is corroborated by that
of Mr Steele, is that Mr Steele replied that Mr Clarke could do what he wished and that it made no difference to Mr Steele. Mr
Clarke’s evidence, which I accept, is that he decided for the new tax year starting 1 July 2002 that he would be paid a normal
wage and have tax deducted as it had been prior to him using his ABN. This also is the evidence of Mr Nicholls.

13 The change in the applicants’ tax arrangements was the only change which occurred in the working relationship between the
applicants and Mr Steele. The applicants continued working in exactly the same way as previously. The hours worked at the
Mundijong Peel Feedlot were from 7:00am to 5:00pm. The applicants worked those hours because “that’s the way shearing
sheds operate”. The working day commenced at 7:00am for two hours followed by a half hour break. Work resumed from
9:30am to 11:30am and stopped for lunch. Work resumed from 12:30pm until 2:30pm when there was an afternoon tea break.
Work then resumed from 3:00pm until 5:00pm. Mr Clarke’s evidence is that those hours were set and he was not able to finish
earlier. All the shearers worked the same hours and stopped at the same time.

14 Mr Clarke would receive a telephone call from Mr Steele saying that a boat had come in. Mr Clarke would be asked whether
he could start in the morning, or start at lunch time or start “now”. Mr Clarke’s evidence is that if a shearer was unreliable then
the shearer would lose that job and the shearer’s “stand” would be given to someone else. There are 15 stands at the Mundijong
Peel Feedlot and each shearer had their own stand. Stands were allocated by Mr Steele and individual shearers were not
allowed to change their stand to another stand.

15 It is agreed that the applicants did not accrue sick leave or annual leave. They were not entitled to be paid for public holidays
not worked. If either of the applicants wished to have a day off work he would arrange it with Mr Steele in advance to try and
work out a time convenient for the day to be taken. If either of the applicants was too ill to work they would call in to
Mr Steele and inform him.

16 In between boats, the applicants were able to work for others elsewhere but had to be back within one working day of contact
being made by Mr Steele. Mr Clarke would contact Mr Steele to ask him if work was coming up and if so Mr Clarke would not
work for others elsewhere. If Mr Clarke wished to keep his stand, he believed he had to go in every day while sheep were
being shorn or he would lose it.

17 Mr Clarke did not regard himself as a contract shearer when he used the ABN. Whilst he acknowledged that he used invoices,
he was not sure that he was to be regarded as a contract shearer merely for that reason. The Commission was presented with
copies of the applicants’ invoices, taxation returns, tax assessment advice and copies of bank statements, business activity
statements and tax file number declarations.

18 The evidence of the applicants and Mr Steele is that Mr Steele warned the applicants about work related issues. In relation to
Mr Clarke he was shearing too fast and losing concentration which led Mr Clarke to cut himself on two occasions on the hand
and scratch his leg. Mr Steele spoke to him on several occasions about slowing down. In relation to Mr Nicholls the problem
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was Mr Nicholls cutting sheep so that Mr Steele said words to the effect: “Do you really want this job? Then stop cutting the
sheep” to which Mr Nicholls replied that he would do his best.
Were the applicants employees?

19 An important consideration, indeed on recent authority (United Construction v Birighitti, cited above) the most important
single consideration, is the right of an employer to control the work of the employee, so far as there is scope to be able to do so.
I find that the evidence that Mr Steele warned the applicants regarding the manner in which they were shearing sheep is
conclusive evidence of his control over their work. In this case, Mr Steele is himself a shearer of 27 years’ experience. He has
shorn all over Australia although mainly in WA. His considerable experience compared to that of the applicants gave him the
knowledge to tell the applicants the manner in which they were to shear the sheep if they were shearing too fast or making
mistakes such as cutting the sheep and he did so.

20 Further, the manner of the organisation of the day’s work and the inability of the applicants to vary their own hours of work is
a strong factor in favour of them being employees. Similarly, the fact that the applicants provided personal service is a factor
supporting the finding that they were employees. That is, the applicants sheared the sheep and did not engage anyone else to do
their shearing for them even if they had a day off as Mr Clarke did when he cut his hand. Indeed, there is no suggestion in the
evidence of them being able to do so.

21 The applicants did not have any entitlement to annual leave, sick leave or payment for public holidays. However, neither does
an employee who is employed as a casual (as that term is generally understood). I find that this evidence does not point to the
applicants not being employees.

22 It was strongly argued on behalf of Mr Steele that the issue of the applicants’ taxation is determinative of their status as
employees. It was argued that the applicants treated themselves as a business operation for tax purposes. However, the
evidence from the applicants, and in particular Mr Nicholls, is that they did not regard themselves as contractors. Their
evidence is that they used an ABN in order to reduce the taxation liability otherwise deducted from their wages. It is not the
case that the applicants sought to change their taxation status in order to become businesses for any other purpose. The
applicants merely sought to reduce their taxation liability, not to set up businesses. Significantly, the evidence of the
applicants, and the evidence of Mr Steele, is that nothing else changed regarding their work once the taxation arrangements
changed. They remained under the control of Mr Steele.

23 Mr Steele’s evidence is that it did not matter to him which way he paid the applicants. There is nothing in his evidence to
suggest that he treated them, or regarded them, any differently merely because of their taxation arrangements. Thus, when the
“dismissal” occurred in July, and on the evidence of the applicants which I accept, they wished their termination payments to
be treated as wage payments from which PAYG would be deducted, not only was it immaterial to Mr Steele whether or not he
did so, I find that whether or not he did so did not change their status. The fact that he signed employment separation
certificates for the applicants on 21 July 2002 (Exhibit No.’s 3 and 9) at least points to Mr Steele being prepared to treat them
as employees.

24 I find that the applicants were employees and remained employees even when they used an ABN and ceased having PAYG tax
deducted. The manner in which a person has tax deducted is merely one criterion to be looked at. It is not determinative by
itself and in the circumstances of this case the fact that the applicants submitted invoices and used an ABN did not convert
them into contractors if in all other respects they remained employees. As Mr Schapper pointed out, the observation of
Anderson J in Birighitti (supra at [16]) in the facts of that matter that: “… although the form of remuneration changed there
was no other material change in the relationship between the parties. In all other respects the respondent continued to be treated
as an employee with the duties and benefits of a senior supervisor acting as the servant of the appellant not on his own behalf”
is apposite.

25 The simple fact is that in all other respects the applicants did remain employees. They may have supplied their own tools, but
those tools, principally shearing hand pieces, are the tools of trade for which a tool allowance is paid to employees. A
tradesperson may be expected to provide trade tools and that does not of itself mean that the tradesperson is not an employee.

26 There is nothing inconsistent in a finding that the applicants were employees with the decision of Wood C in AWU v Metro
Shears [2002 WAIRC 05564] to which I was referred by Mr Brunner. The findings of Wood C in that matter did not expressly
go to employment status and in any event the learned Commissioner refers in the course of his reasoning to an “employment
relationship” at [27].

27 For all of the above reasons I find that at all material times the applicants were employees of Kim Steele trading as K & S
Shearing.
Were the applicants dismissed?

28 Mr Steele insisted during the hearing that he did not dismiss the applicants. It is therefore necessary to consider the evidence to
see whether or not there was a dismissal. The relevant evidence is as follows. The applicants state that on Friday 21 July
2002 after the lunch break, they completed shearing the sheep left in the pens. These were about three sheep each. Then a new
mob of sheep was penned. The applicants considered these were wet and they stood themselves down. Mr Steele was not there
at the time. Mr Clarke spoke to the penner upper, Naomi and asked if there were any dry sheep out there. His evidence is that
she replied “they will only get wetter than these”. The applicants therefore decided to go home.

29 Mr Clarke’s evidence is that a few of the other shearers were undecided about shearing the wet sheep but they did decide to
carry on shearing. Mr Clarke’s evidence is that normally everyone would decide whether the sheep are wet or dry and if they
are decided to be wet they would be turned outside to dry off and be shorn the next day or the day after if they were dry. Mr
Clarke stated that previously he had shorn wet sheep, in moderation, if he had been approached by “the boss” who asked them
to finish off a few sheep. But he would not work all day in wet trousers. However, Mr Clarke’s evidence is that shearers have
the right to refuse to shear wet sheep. In this case, there was no vote of the shearers about whether or not the sheep were to be
deemed wet. Mr Clarke’s evidence, with which Mr Nicholls agreed, is that they decided for themselves and left the job. At the
time the applicants left the site, Mr Steele had not returned. Naomi was present, but the applicants did not regard Naomi as
being in charge.

30 On the evidence, the 13 other shearers kept working (as did the 7 shed hands). In Mr Clarke’s evidence, he considered the
remaining shearers “were being a bit scabby on it to want to keep going” (transcript p.47).

31 Mr Steele returned to the shed shortly after the applicants left. Indeed, they passed each other on the roadway. Mr Steele’s
evidence is that when he left to take a load of wool to Bibra Lake on that day he tried to be back after lunch because there was
a problem with wet sheep. He left Naomi “sort of in charge of everything” and had said to her there is one more mob of sheep
outside that “could possibly be a little damp” (transcript p.124). He requested that she get some of the shearers to check them
to see if they were prepared to shear them but that the rest of the sheep were too wet and shearing would finish at afternoon
smoko. His intention was to go home for the week and start again on the Sunday. There would be no work on the Saturday.
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32 Mr Steele said that he had spoken to everyone before at the shed that if a run is started it would be appreciated if it could be
finished. He was not very happy about the applicants having left. However, in the subsequent discussion he had with Mr
Clarke on the Saturday afternoon, Mr Steele did not dispute that it was Mr Clarke’s right to leave the shed when the sheep
were wet. Mr Steele’s evidence is that he had to pay the shed hands’ wages for the run, that the applicants had tried to disrupt
the other shearers in the shed and tried to get them to leave the shed as well. Mr Steele says that he got quite angry on the
phone and he said to Mr Clarke:

“Well, OK, turn up Sunday morning, you and Scott, and we’ll have another go” (transcript pages 124/125).
33 Mr Steele’s evidence is consistent with the evidence of the applicants in relation to this conversation. I therefore accept it as

accurate.
34 On the Sunday, the applicants attended for work. Their evidence is that when they turned up for work they went to the stairway

leading into the shed and Mr Steele spoke to them asking to see them in his office “due to not shearing wet sheep”. Mr
Clarke’s evidence is that Mr Steele said—

“If you do not want to shear wet sheep you may as well pack your gear and so be it” (transcript p.19).
35 Mr Clarke went into the shed and saw the sheep and in his estimation they were drier. He said to Mr Steele that he was going

to shear the sheep and Mr Steele said—
“No, you are not. Pack your gear. That’s it.”

36 Mr Clarke says that Mr Steele said “you are not trying these stand-over tactics around here”, and walked off.
37 Later that day the applicants were paid for the work performed to that time. They returned about lunch time to pick up their

cheques and were given a docket and a separation certificate. Mr Steele had completed and signed the “employer details” in the
separation certificates but the balance of the certificates, including the space for the reason for termination, was otherwise
blank.

38 Mr Nicholls’ evidence was that Mr Steele said words to the effect that as they had decided they were not going to shear wet
sheep, the remaining sheep were as wet as the other day so the applicants could pack up and leave. After some prompting, Mr
Steele also stated that he had said to Mr Clarke that Mr Clarke was not to try stand-over tactics. When they returned to pick up
their cheques they gave Mr Steele tax file number declaration forms (Exhibit No.’s 2 and 7).

39 Mr Steele’s evidence is that when the applicants turned up on the Sunday, he thought “they were carrying on quite silly;
laughing and carrying on. So I thought, I just don’t need this” (transcript p.125). Mr Steele’s evidence is that he said to the
applicants “the sheep are still wet, they are no drier that they were Friday afternoon and you may as well pack your gear and I
will do your cheques up”. He says the applicants asked if they were being sacked and he said “no you are not being sacked
because you are contractors”. Mr Clarke said to him that the sheep are dry and Mr Steele replied that they are no drier than
they were on Friday afternoon.

40 Mr Steele says that he then got a little bit angry and said “Look just pack your gear and I’ll do your cheques up”.
41 When they turned up later at lunch time he had not prepared any cheques and he allowed them to fill in a separation certificate

on the basis that they may have to ask for unemployment benefits. He asked them how much tax they wanted taken out and
gave them their cheques.

42 Mr Steele maintained in the hearing before the Commission that he did not dismiss the applicants. He explained that the
applicants had already left the shed on their own behalves, they had virtually said they were not going to shear the wet sheep
and they were “out of here”, indeed, they may have said so using colourful language. Mr Steele says that the fact that they had
left the shed made him angry because it disrupts the shed. He was angry on the Sunday morning because “the boys were
walking around laughing and carrying on”. They “were not showing themselves respect”. He confirmed that he had no
difficulty with anybody deciding that the sheep were too wet and going home, but he objected to people walking up the board
saying “these sheep are too wet. Youse are all scabs for shearing them” (transcript p.154). Given that he had not been more
than 15 or 20 minutes away on the Friday the applicants should have stayed and said to him that the sheep were too wet and if
that had happened he would have said that they would be finishing off at afternoon smoko.

43 In response to a question from the Commission at the conclusion of his evidence (transcript p.157) Mr Steele confirmed that it
was the applicants’ behaviour on the Sunday morning that “they were carrying on, on the board to the other shearers and
giggling and carrying on about it saying “we didn’t have to” … was the main reason and that I thought well they were going to
be off at the end of the boat anyway”. Mr Steele said that he was at the end of his tether with the applicants. One had cut
himself twice and continued to cut sheep deeply. The other was on his last warning and was not staying anyway.
Consideration

44 A “dismissal” means “to send away or remove from office, employment, or position” and may be used in the sense of a
peremptory or arbitrary dismissal or a dismissal after due notice or payment under the terms of the contract of employment
(Metropolitan (Perth) Passenger Transport Trust and Gersdorf (1981) 61 WAIG 611 per Smith J at 616). Mr Steele’s words
“just pack your gear and I’ll do your cheques up” are words that sent the applicants away from their employment. They had
attended on the Sunday to work. Had Mr Steele not used those words, then they would have worked. The reason why they did
not work on the Sunday was that Mr Steele told them to pack their gear and he would pay them up. I therefore conclude on the
evidence that Mr Steele dismissed the applicants.
Whether the dismissals were unfair

45 The evidence already referred to is relevant to this issue. The evidence before the Commission from two other experienced
shearers who were present on the Friday, Mr Tomerini and Mr Keating, who were called by Mr Steele also becomes relevant
here.

46 Mr Tomerini is a shearer of 26 years’ experience both as a shearer and as a shearing contractor. Relevantly, Mr Tomerini
worked on stand number 5 at the Mundijong Peel Feedlot. He stated that after lunch each shearer finished about four sheep
each and a new mob was then penned up. He stated that “people were congregating down near the end of the shed … saying
the sheep were wet” (transcript pages 97/98). When the penning up finished, Mr Tomerini started shearing and other people
started walking in and shearing also. The applicants and one other shearer stopped shearing. The other shearer, number 6,
asked Mr Tomerini what he was doing and Mr Tomerini kept shearing because he thought they were “OK” for him. The
remaining shearers finished that mob of sheep, and finished the work at the end of that run because another mob was wetter.

47 Mr Tomerini also was present on the Sunday. His evidence is that on the Sunday morning the applicants came in and Mr
Clarke said “we don’t have to suck up anyone’s … for a job. We’re out of here.” Mr Tomerini said he and other shearers
standing there started laughing (transcript p.98).

48 Mr Tomerini’s evidence is that there is a proper procedure to follow in deciding whether sheep are too wet to shear. The
procedure is that shearers shear two sheep each and then the team makes the decision as to whether the sheep are too wet. It is
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a majority vote and if the majority decision is that the sheep are wet then everyone walks out. Mr Tomerini did state that in his
experience as a contractor, most shearers vote sheep wet near the end of the week and very, very few would vote sheep wet at
the beginning of the week.

49 Mr Tomerini’s evidence is that the particular sheep that the applicants refused to shear were wet, but they were at the very
lowest scale of wetness. The respondent’s business is time critical because it is shearing to meet the deadline of shipping
transport. In that regard, working for the respondent was different to working in the bush. Sheep would have to be “fairly wet”
to warrant not shearing them (transcript p.107).

50 Mr Keating has been shearer for 30 years. For 14 years of that time he was a contractor. He presently works for Mr Steele at
the Mundijong Peel Feedlot. He commenced in July 2002 but had worked there previously on and off for approximately 8 to
10 years. His evidence is that whether wet sheep are shorn is entirely up to the individual. Working in the bush is different
from working at the export shed because if sheep are wet they can be turned out for a day or two and come back dry. However,
at the export shed if the sheep are a little bit damp, it is still up to the individual but the sheep are only there for a certain
amount of time. If you don’t shear, you don’t get the work.

51 In his experience contracting, there would be a meeting of the shearers and a vote. He would not expect one shearer to walk
out. If a majority of the shearers voted that the sheep were too wet then you would go with the majority. The majority rules and
that has always been the understanding in the industry, because otherwise “the job just folds” (transcript p.115). In his view,
wet sheep have never ever worried him, at least to a certain point of wetness.
Consideration

52 Much of the evidence in this case going to the dismissals which occurred has focused on whether or not a shearer has a right
not to shear wet sheep. However, Mr Steele’s own evidence is that he did not have a difficulty with the applicants refusing to
shear the wet sheep. Indeed, as he himself admits, when Mr Clarke phoned on the Saturday afternoon he told him that they
both should turn up on the Sunday and “we’ll have another go”. From this, it is apparent that on the Saturday Mr Steele did not
consider the events on the Friday afternoon sufficient to dismiss them .

53 On the evidence, Mr Steele was quite correct in coming to that conclusion. Accepting Mr Clarke’s evidence, I find that a few
of the shearers “sort of stood around for a while” but he decided himself that he would not shear the sheep until they were a bit
drier and he packed up. In Mr Clarke’s view there was not a vote and therefore it was up to him and he did not have to shear
them wet and he was not going to do so (transcript p.46). On the evidence, Mr Clarke and Mr Nicholls were within their rights
as shearers to do so particularly as Mr Keating’s evidence makes clear, it is up to the individual shearer. If there had been a
vote then the majority decision would rule. However, on Friday afternoon there was not a vote.

54 Rather, Mr Steele’s evidence is that the concern that he had regarding the applicants’ conduct on the Friday afternoon was not
that they refused to shear wet sheep but rather that they tried to get the other shearers not to shear the wet sheep. Mr Steele’s
evidence is that they had tried to “disrupt the others”. On the evidence before me, this refers to what Mr Tomerini described as
some of the shearers congregating down near stand number 10. It ties in with Mr Clarke’s evidence that he thought the shearers
who remained to shear the sheep on the Friday afternoon prior to Mr Steele sending the shearers home were being a bit
“scabby” about it.

55 Nevertheless, on the Saturday afternoon Mr Steele did not think that the applicants “disrupting the others” warranted their
dismissal. With respect to Mr Steele, he was correct. There is nothing in the evidence of Mr Tomerini or Mr Keating (who
were both there at the time) that shows that the applicants were disrupting the other shearers. If there was something of a
congregation of shearers, that would seem to be entirely proper if there was a discussion or even a vote about whether or not
sheep were wet. There would necessarily have to be a discussion and on the evidence before me that was all that was
occurring. At the most, the applicants’ departure disrupted the shed in the sense that Mr Steele had to pay a shedhand for the
rest of the day for doing nothing for one run, amounting to $36 plus on costs. However, Mr Steele’s decision on the Saturday
afternoon that the applicants should report for work on the Sunday shows that what had occurred was not sufficient to dismiss
them.

56 The dismissal occurred on the Sunday afternoon when the applicants presented for work but before they started work. Mr
Steele decided to dismiss them based upon their laughing and joking around. In this regard, I note Mr Tomerini’s evidence that
he heard the applicants on the Sunday saying that they do not have to suck up to anyone to keep their job, although the balance
of the evidence suggests that if it was said, it was said on the Friday. (When the applicants gave their evidence, it was never
suggested to them in cross-examination that they had said those words or when they said them. If it was an important issue, in
fairness it ought to have been.)

57 Nevertheless, I regard Mr Steele’s evidence as having been given honestly and I accept that he considered the applicants were
laughing and joking around when they reported for work on the Sunday. Mr Steele’s evidence is that he was at the end of his
tether in relation to the two applicants and he had had enough. He got a little bit angry. He thought “they were going to be off
at the end of the boat anyway” (transcript p.157) which would have been on the Monday morning, Mr Clarke had cut himself
twice and continued to cut sheep deeply and Mr Nicholls was on his last warning and was on his way out anyway.

58 I have paid considerable attention to this evidence. It is corroborated in that Mr Clarke admits that he had cut his hand on two
occasions and that Mr Steele had spoken to him on several occasions about slowing down (transcript p.44). Mr Nicholls
admitted that he had been warned once about cutting sheep (transcript p.82). This evidence is to be considered also with the
evidence that Mr Steele admits that they are both good workers (transcript p.152). They always had tallies up towards the top
(transcript p.133) and Mr Clarke is a quick shearer.

59 It was argued on behalf of Mr Steele that the applicants ought to have contacted Mr Steele on the Friday afternoon, or at least
first thing on the Saturday morning to verify whether or not work was due to commence on the Saturday. By not doing so they
were absent without permission on Friday afternoon and then merely decided to take the next day off. It was submitted that
therefore on the Sunday if Mr Steele saw behaviour which was untoward he could take those circumstances into account, plus
the warnings that were issued earlier in making a decision whether or not to dispense with their services.

60 I have some difficulty with the submission. Their leaving on the Friday afternoon was, on the evidence, their right as individual
shearers. Their absence on Saturday cannot be significant when in fact no shearing was done on Saturday. In that regard, I am
prepared to accept the evidence of Mr Clarke that he had been told by someone that there would be no work performed on the
Saturday. In my view the applicants would have lost nothing by waiting for Mr Steele on the Friday or contacting him directly
about whether there would be work on the Saturday. Mr Steele was angry on the Saturday at their attitude in not doing these
things however, their failure to do so hardly warrants dismissal.

61 An unfair dismissal is a dismissal where the employer’s legal right to dismiss the employee is exercised so harshly or
oppressively against the employee as to amount to an abuse of that right. On the evidence, I find the dismissals of the
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applicants were unfair in that dismissal was quite out of proportion to the conduct of the applicants. Laughing and joking
around on the Sunday before work cannot fairly justify dismissal when—

1. Mr Steele acknowledged they had a right not to shear wet sheep;
2. Mr Steele did not think on Saturday that the events of Friday warranted their dismissal;
3. they did not in fact disrupt the other shearers;
4. the remaining sheep which would otherwise have been shorn by the applicants were shorn by the remaining

shearers;
5. the only loss caused by the applicants refusing to shear the wet sheep was $36 plus on costs;
6. Even if the applicants, or one of them, used language about not sucking up to anybody, Mr Steele’s evidence is

that that language does not offend him.
62  In the circumstances where the applicants had not yet commenced work on the Sunday a display of poor attitude deserved a

reprimand not dismissal.
63 For those reasons I find that the applicants’ dismissals were unfair.

Remedy
64 When a dismissal is unfair the Commission is to consider whether or not to order the employer to reinstate the employee to the

employee’s former position or if that is impracticable to order the employer to re-employ the employee in another position that
the Commission considers the employer has available and is suitable.

65 In these matters, reinstatement is not sought. Neither is re-employment. In the circumstances of this case and where a
significant period of time has passed since the applicants were last employed by Mr Steele, I find that it is impracticable to
reinstate or re-employ the applicants.

66 A consideration of the compensation to be ordered for the loss caused by the dismissals requires the Commission also to
consider the nature of the applicants’ employment. This formed a significant part of the evidence before the Commission. It is
the strong submission of the respondent that the applicants were employed on a boat-by-boat basis. When a boat came in, work
would merely be offered to the applicants and they were entitled to refuse that work. There was no ongoing employment
relationship when the shearing for a boat was finished. For the applicants, however, it is submitted that they had a regular
history of employment with Mr Steele and before him with Mr Shingles and it is that which is determinative of the nature of
the employment relationship. I therefore consider the evidence on this issue.

67 Mr Clarke’s evidence is that he would receive a phone call from Mr Steele saying that a boat was ready to start the next day or
within a couple of days and “we’d turn up” (transcript p.12). The applicants would just work until they had finished the
number of sheep to be shorn and that would be it for that boat. They would then have a couple of days off and wait for a phone
call. They would then be called up and carry on “the same”. If there was a week or so in between boats, the applicants could
organise work going away shearing elsewhere. If work came up at the Mundijong Peel Feedlot they had to return there within
one working day or else Mr Steele would take on another shearer. In Mr Clarke’s view, he had an obligation to work when Mr
Steele rang him because otherwise he would lose his stand (transcript p.26). He could have refused the work that was offered,
but he did not wish to refuse.

68 If he accepted work, he would work for the duration of the boat (transcript p.27) which may range from between one day to
perhaps 10 days of work after which he would be paid. At that point if there was no other boat to be loaded he would not have
any other work. Mr Clarke believed however that he had guaranteed work unless there were no boats (transcript p.29). His
evidence is that “once you were employed in the shed that was it unless you were unreliable”. Nevertheless, he had the option
of not accepting the offer of work (transcript pages 29/30). If Mr Steele only wanted three or four shearers, not everyone could
be taken on.

69 Mr Nicholls’ evidence is that he had had a stand at the Mundijong Peel Feedlot since May 2000. He otherwise confirmed Mr
Clarke’s evidence in-chief. In cross-examination, he denied that Mr Steele had called prior to a boat arriving to offer him work.
Rather, Mr Nicholls stated that Mr Steele would just tell them when they were starting (transcript p.76). There was not really a
choice because if he stated that he did not want to work any particular boat somebody else would get his stand. He had to make
himself available. He only worked elsewhere when there was no work with Mr Steele and even then he would liaise with Mr
Steele to ensure that there was not a boat to work. He said he only had the option of working elsewhere if he wanted to work
elsewhere all the time.

70 Mr Nicholls maintained the shearer lets it be known that he is still working for the contractor and the contractor will call that
shearer every time there is a shed. It does not happen that the contractor just does not call (transcript pages 80/81). Mr Nicholls
maintained that he had no choice but to accept work when it was offered if he wished to keep his job. And at the end of each
boat, he would be out of work until the next boat (transcript p.86a).

71 Mr Tomerini’s evidence is that he is employed when Mr Steele rings him. If Mr Tomerini is available he goes to work for Mr
Steele. If Mr Tomerini is working elsewhere then he does not. Mr Steele has continued to call him even though at some point
he has declined work. When the work for that boat is completed, Mr Tomerini looks for other work.

72 Mr Keating’s evidence is that Mr Steele rings when there is a boat in and asks “are you available?” (transcript p.113) and Mr
Keating will answer either yes or no. Mr Keating’s evidence is that most of the time he is available because he has a fair idea
that Mr Steele will let him know that the next boat might be a week or a fortnight away. Mr Keating’s evidence is that he is
employed from boat to boat.

73 Mr Steele’s evidence is as follows. He has a pool of people that he engages using the telephone. He has approximately
30 numbers that he probably uses 90% of the time. He has another 50 numbers that he uses from time to time, perhaps 10% of
the time. Each person he calls he asks “are you right for work tomorrow or the next day?” (transcript p.120) and they either say
to him yes or no. When the shearing is finished he pays them and usually advises them of another boat’s possible starting date
and that he will give them a ring around that time. When the shearers finish a boat they take all of their tools with them unless
they are to start the following day on another consignment of sheep.

74 In cross-examination, Mr Steele agreed that the applicants had been called in on days when a full crew had not been required
when Mr Steele was first looking after the shed as manager for Jim Shingles. He said that people who “do a reasonable sort of
job and are there” are called in (transcript p.134).

75 Mr Steele himself would receive as little as two hours’ notice, perhaps as much as one day’s notice of the arrival of sheep to be
shorn. When he rings shearers he does not tell them when they are starting. Rather, he always asks the individuals whether they
are “alright for tomorrow?” and if they say they are available he gives them a starting time. He gives the shearers a day or two
to organise themselves unless it is clear they are not available for a particular boat. He has no difficulty ringing other shearers
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to fill a vacancy if a shearer is not available. He calls the regular 15 shearers first when he needs a full crew. They are the
shearers who have proved themselves.

76 In re-examination Mr Steele said that he did call Mr Nicholls in “a couple of times” when he did not need a full crew after he
had taken over from Mr Shingles. Any of the 15 people that he regularly calls are able to say no, and Mr Steele’s evidence is
that they do say no.

77 I now consider the submissions made on this point. It was submitted on behalf of Mr Steele that there is no guarantee of
continuous employment. It was submitted that Mr Clarke stated there was no guarantee at least for him and that further
engagements would be offered once a boat had been finished. This, also, can be inferred from Mr Nicholls’ evidence. At the
point of being offered work the applicants were free to accept or reject the offer and were free to find work at any other point
in time. There was nothing that tied them to Mr Steele.

78 It was submitted that if the applicants were employees they were engaged for a fixed term, for a fixed time period or even for a
fixed project that is the duration of the boat. Once the boat ceases, they pack their gear and they finish. Whether they received
a phone call when a new boat arrived would depend on the circumstances. For example shearing for the boat Shuwaik
commenced on 10 July 2002 and finished on 22 July 2002 but the applicants did not start shearing until 13 July 2002. There is
no right granted to the applicants to actually get a call. On the above basis, the respondent submits that the compensation for
any loss would be limited to the balance of the work remaining to complete the boat. That is the equivalent of two days’ work.
To hold that there is a continuing relationship in these circumstances would “brush aside at least 150 years within this
industry” (transcript p.174).

79 On behalf of the applicants, it was submitted that the loss caused by the dismissal is on a continuing basis and is very
significant. The work at the sheds continued until December 2002 without significant periods between ships. Their earnings at
the shed would therefore have been in the order of $70,000 or thereabouts for the year following their dismissals. Their
earnings nevertheless are significantly less for that period. The loss is not just the direct loss of earning from shearing but also
a loss is incurred of having to work away from home incurring substantially more expense in terms of travel and the reduction
in their leisure time.

80 It was submitted that the applicants both took reasonable steps to mitigate their loss by shearing in the bush and in the case of
Mr Nicholls starting a business as a bobcat operator.

81 It was submitted that the conduct of the parties over the history of the working relationship shows that there is continuity of
employment. Further, it was submitted that even on those occasions where a crew of less than 15 was required, the work was
shared around. It is therefore likely from the evidence that the applicants would have worked for some of those days when less
than a full crew was required.

82 It was said that such a contract is little different from a contract in the mining industry where an employee is employed on a
shift system. The employment is continuous notwithstanding an employee might not work for up to four days. On the evidence
before the Commission, the arrangement between the applicants and Mr Steele is that the shearer will shear the sheep for the
employer so long as the employer has sheep available. It is an ongoing and continuing arrangement which includes the
arrangement that when sheep are not available there will be no pay. In this regard, the respondent’s operation is different from
the shearing industry in the bush in Western Australia. That work is more seasonal and employment more broken. There was
no negotiation of terms and conditions of employment at the commencement of each boat. No fresh contract was entered into
because all of that had been agreed at the very beginning of the employment relationship. Indeed, it was said that the losses of
the applicants exceed the ability of the Commission to grant compensation under the Act.

83 It was urged on behalf of the applicants that the Commission ought award compensation “in the order of, in our submission,
what is undoubtedly a very substantial sum of $30,000. That is being half of say $60,000 even being generous to the
respondent”. This was accompanied by a submission that—

“Now, the Commission may, and I know the Commission does from time to time, flinch at the size of the awards that its
asked to make, but the amount of money is not and should not be of concern to the Commission.” (transcript p.195)

84 The response to that submission is that the authorities in the Commission require the Commission to make a finding of the loss
caused by the dismissal. It is an exercise involving a finding of fact and/or law (Bogunovich v Bayside Western Australia Pty
Ltd (1998) 79 WAIG 8). It is a different exercise from assessing compensation. As the Full Bench on that occasion said—

“Findings as to future loss, for example, will sometimes involve a finding, on the balance of probabilities, as to how
long the claimant might have remained in his/her current employment had he/she not been unfairly dismissed, but that is
not an exercise at all involving assessment of compensation; nor is it a vehicle for using conduct to reduce or increase
an award of compensation.”

(Ibid.)
85 The compensation to be ordered can only be compensation for the loss or injury caused by the dismissal. The assessment of the

loss is a finding of fact based upon the evidence before the Commission. For that reason, the evidence of the applicants which
merely compared their current earnings post-dismissal with their previous earnings whilst employed with the respondent is not
necessarily determinative of their losses caused by their dismissals.

86 I am satisfied from the evidence of both applicants that each of them took steps immediately to continue working in the
shearing industry following their dismissal and that they have taken all reasonable steps to mitigate their loss. Mr Clarke’s
evidence gave details of the work and working conditions of the shearing he has done since and his agreement to the
proposition that he has continued to work as a shearer “constantly” as far as he was able since being terminated (transcript
p.22). Mr Nicholls gave evidence of the country places he went to following the shearing work around (transcript p.63). Their
evidence on this issue was not challenged.

87 I find as follows. The nature of the applicants’ employment was that when Mr Steele was notified that sheep would be coming
in for a boat he has a list of shearers of which the first 15 that he rings are the shearers who he prefers because they are reliable
and do the job. Until their dismissals, the applicants were part of the 15 shearers Mr Steele would initially contact.

88 I accept the evidence of Mr Steele that he would ask shearers if they are available. I also accept that a shearer who is contacted
is able to say that he is not available but is unlikely to say that he is not available because of the prospect that he would not be
contacted again.

89 If the applicants indicated they were available an understanding was reached between them and Mr Steele that they would then
be employed from the commencement of shearing until all the sheep had been shorn. At that point employment ceased until the
cycle repeated itself. The evidence of the applicants makes it clear that they would accept the offer of employment when it was
made because they did not wish to risk losing their stand by not doing so.
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90 I also find that their employment at the Mundijong Peel Feedlot was regular and ongoing. It had been for Mr Clarke since he
commenced with Mr Shingles at the end of 2000 and for Mr Nicholls since May 2000. By the conduct of Mr Steele on the one
part and the applicants on the other it had been regular and ongoing for the 6 months they had worked for Mr Steele.

91 That the employment was regular and ongoing is shown also from the letters written on the applicants’ behalves to assist them
with home loans. In the case of Mr Clark the letter (not written by him but the contents of which were confirmed by him:
transcript p.122) is dated 26 June 2002 and states—

“To whom it may concern
Steve Clark has worked as a permanent contract shearer for Kim Steele Shearing Contractors during the past 3 years.
He is a reliable worker who earns between $70,000 and $75,000 a year.”

(Exhibit No. 1)
92 I note the use of the word “permanent”.
93 In the case of Mr Nicholls the letter is dated 5 March 2002 and states—

“To whom it may concern
Scott Nicholls has worked as a shearer for Shingles Shearing Contractors full time for the past 2 years. He earns
approximately $70,000 a year.”

(Exhibit No. 5)
94 Although this letter was written when Mr Steele was not Mr Nicholls’ employer, it is significant because the evidence shows

there was no change in the nature of the employment of Mr Nicholls when Mr Steele became the employer. The letter was not
written by Mr Shingles but by Mr Steele and he apparently had no difficulty at that time in describing the employment of Mr
Nicholls as a shearer on a boat-by-boat basis as “full time”. Mr Steele acknowledged that he informed the bank manager who
contacted him about this letter that Mr Nicholls had “continuous employment” (transcript p.143).

95 I therefore do not accept the submission from Mr Brunner that a finding of a continuous relationship will “brush aside at least
150 years” within the shearing industry. The evidence suggests that shearing at the Mundijong Peel Feedlot is quite different
from shearing in the bush and this may point to the reason why Mr Steele with his long experience as a shearer including as a
shearing contractor himself described the employment of Mr Nicholls as “continuous”. The evidence shows Mr Steele’s
description was correct.

96 From the conduct of the parties it was a term of this regular and ongoing or “permanent” or “full time” and “continuous”
employment relationship that there was no employment between boats for a period which averaged between three to seven
days at a time (unless some particular event occurred, such as war in the Middle East). That is, during such times there was no
attendance required, no shearing to be done, no wages to be earned and the applicants were free to work elsewhere. When a
boat came in Mr Steele then rang the applicants who were part of the 15 shearers he would initially contact.

97 That is not to say there was a “guarantee” of employment into the future. There was not and in this regard the position of the
applicants is little different from any other employee who has “permanent”, “continuous” or “full time” employment.

98 What then is the loss to the applicants caused by the dismissal? At the time of their dismissals, the applicants were employed to
shear the sheep for that boat. Part of the loss caused by the dismissals is the wages they would have earned for the time it took
to finish shearing the sheep for that boat.

99 At the end of that boat they suffered no loss until they would otherwise have been called again. The regular and ongoing nature
of the applicants’ employment suggests that had the dismissals not occurred Mr Steele would have contacted them the next
time a boat arrived which required a stand of 15 shearers. Mr Clarke’s evidence is that if “the whole 15 stands were full” he
would be one of them (transcript p.28). Mr Nicholls adopted that evidence. Mr Steele’s evidence is that when a full crew was
not needed the applicants had only been called in when he was managing the shed for Jim Shingles. (He thinks he called Mr
Clarke in a couple of times when a stand of less than 15 shearers was required (transcript p.158) but that appears to me to have
more of a random quality to it given Mr Clarke’s evidence.)

100 On the evidence before the Commission therefore the loss caused by the dismissal also includes the loss of the opportunity to
work on those occasions. That is, if the dismissals had not occurred then, in the absence of evidence to the contrary, Mr Steele
would have continued to contact them as he had done in the previous 6 months. The extent that that contact would have
occurred, and the likelihood the applicants would have accepted the offers of employment from that contact, represents a lost
opportunity to earn income which itself forms part of the loss caused by the dismissals (Capewell v Cadbury Schweppes
Australia Ltd (1997) 78 WAIG 299 per Sharkey P at 302 citing Sellars and Another v Adelaide Petroleum NL and Others
(1992- 1994) 179 CLR 332 and Commonwealth of Australia v Amann Aviation Pty Ltd (1991) 174 CLR 64; 104 ALR 1).

101 It is then necessary to make a finding, on the balance of probabilities, as to how long the applicants might have remained in
employment had they not been unfairly dismissed. Some guidance is to be had from the not unrelated task undertaken in a civil
court. When assessing future or hypothetical events, a court is to assess the degree of probability that an event would have
occurred, or might occur and adjust its award to reflect the degree of probability (Malec v J C Hutton Pty Ltd (1990) 169 CLR
638 per Deane, Gaudron and McHugh JJ at 643 which is referred to in Bogunovich v Bayside Western Australia Pty Ltd (op.
cit.) at p.9).

102 Mr Steele’s evidence is that he would not have called them again because he had “sort of reached the end of my tether with
them”, “I just don’t need people like Steve and Scott that are not going to go along with the rest of the team” (transcript pages
127/128), “they were going to be off at the end of the boat anyway” (transcript p.157) and that the applicants “always give me
lot of grief” (transcript p.131). Mr Schapper suggested that I should regard this evidence as “opportunistic”. However, after a
close consideration of the transcript I do not accept the suggestion for the following reasons.

103 I have already stated that I consider Mr Steele gave his evidence honestly. He was frank enough to admit that he lost his
temper on the Sunday morning. He concedes he is likely to have used the words “stand over tactics” although he does not
recall those words being used. He also concedes that it is likely he was contacted by a bank manager in relation to a letter
which he had written.

104 Although the applicants had been there for longer, Mr Steele had been their employer for six months. During that time he was
perfectly entitled to tell them to slow down. Mr Clarke had cut himself twice and scratched himself. Mr Steele asked him on
several occasions to slow down because a sheep worth $65 is only worth $2 if it is cut (transcript p.134). Mr Nicholls had been
warned about cutting sheep and also was told “continuously” to slow down (transcript p.134). If Mr Nicholls really wanted the
job he had to “stop hamstringing these sheep and stop cutting them as bad as what you do” (transcript p.127). Mr Steele was
under no obligation to continue contacting the applicants if they continued to shear carelessly.
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105 I find that Mr Clarke is likely to have continued to shear too fast because his evidence is that his cutting and scratching himself
was due to kicking sheep, not to shearing too fast and he did not want to slow down because he was paid a piece rate
(transcript p.44). Mr Nicholls did say he would do his best not to cut sheep but Mr Steele believed that he continued to do so.
On the evidence I have not found any grounds to distinguish the circumstances of Mr Clarke from those of Mr Nicholls. I have
not found in the applicants’ evidence any reason to conclude that their approach would be any different from that which Mr
Steele had already spoken to them about. I have given thought to Mr Schapper’s submission that they would have continued to
have been employed indefinitely into the future but I conclude the evidence does not support the submission. To the contrary I
consider on reflection that the evidence shows that it is unlikely.

106 Further, while Mr Steele acknowledged that the applicants had a right not to shear wet sheep, he was upset on the Friday that
the applicants had left without waiting for him. He considered they would have known he was no more than 15 to 20 minutes
away. The applicants had “taken it into their own mind” there was no work on the Saturday and they had not called him even
to say “we are going home” (transcript p.154). Even though he did not think it warranted their dismissal I consider his words to
Mr Clarke to turn up on Sunday “and we’ll have another go” show that in Mr Steele’s mind he had come close, perhaps very
close, to dismissing them. The words he used suggest he was giving them another chance. By one measure, their laughing and
joking on the Sunday displayed no change to their attitude from his point of view. These are issues which were important to Mr
Steele and which have led me to conclude from his evidence that he was at the end of his tether is truthful.

107 That does not mean that I conclude that Mr Steele definitely would not have contacted them after that boat “anyway”. There is
no evidence he told either of the applicants that it was their last boat or that they were “on their way out”. Further, especially in
the case of Mr Clarke, the letter written by Mr Steele (Exhibit No. 1) in support of a home loan had been written only two
weeks prior to their commencing shearing again and just over 3 weeks before his dismissal. It seems curious that Mr Steele
would write that letter if he intended not to offer Mr Clarke further work after the next boat. Also he acknowledged that both
applicants were good shearers.

108 Applying the approach in Malec v JC Hutton Pty Ltd (op. cit.) I assess the probability to be quite high in all the circumstances
that Mr Steele would have ceased calling them sooner rather than later. I have considered the contents of all of the tally books
and note that the first boat after their dismissals where less than 15 shearers were called was the “Shuwaik” on 28 August
2002. On the evidence it is open to me to find, and I do so, that Mr Steele would not have called the applicants for the
“Shuwaik” on that occasion. That may also represent a time beyond which he would not continue to call the applicants. While I
recognise this may not have occurred, or indeed it may even have occurred earlier, I am not confident that their employment
would have continued past that time.

109 Accordingly, I find the loss to each applicant caused by their dismissals to be the wages they would have earned for shearing
the remaining sheep for the boat as at the time of the dismissals and for shearing sheep for those boats where 15 shearers had
been engaged until the end of the boat “Maysora” on 23 August 2002.

110 The evidence of loss to the applicants also includes the additional costs incurred to them in travelling and accommodation
incurred in shearing in the bush for that period which they would not have incurred but for the dismissals. I have considered
the contents of exhibits 10 and J about Mr Nicholls’ circumstances, but they and the evidence of the applicants do not
sufficiently particularise that loss and this will, if necessary, need to be a matter for further evidence.

111 From this sum should be deducted the applicants’ earnings for that same period of time. The evidence before the Commission
does not contain that detail in respect of both applicants and this is a matter which will need the parties’ attention, with
recourse to the Commission if agreement is not possible between them. The resulting figure is each applicant’s loss caused by
their dismissal.

112 I consider the proper compensation for that loss to be the sum resulting from that calculation.
113 The evidence before me does not enable the Commission to prepare a minute of proposed order with sufficient particularity.

The wages which would have been earned necessarily involves an estimation of the days they would have worked and the
number of sheep each is likely to have shorn that day.

114 The parties are to confer over the next two weeks in an endeavour to agree upon the figures resulting from this decision and
return to the Commission at the conclusion of that time. The Commission will then either issue a minute of an order which
declares the applicants were employees of Kim Steele trading as K & S Contracting, that they were dismissed, that the
dismissals were unfair and ordering payment of a sum reflecting the amounts agreed between them or an amount resulting
from any further evidence. For the assistance of the parties, the minutes have attached to them a schedule prepared by my
Chambers of the information contained in the tally books excluding those tally books which indicate a night shift was being
worked.

115 The proceedings will now be re-listed for the purposes of the reporting back and hearing any further evidence.
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Further
Reasons for Decision

1 In the Reasons for Decision in this matter of 1 July 2003 the parties were directed to confer in an endeavour to agree upon the
figures resulting from the decision and return to the Commission at the conclusion of that time. The proceedings were re-listed
for that purpose and for the hearing of any further evidence. As a result of these further proceedings the parties are agreed that
Mr Clarke’s loss is $1,955.27 and Mr Nicholls’ loss is $1,290.31, plus amounts to be assessed by the Commission for loss due
to costs of travel and accommodation. Mr Clarke and Mr Nicholls gave further evidence of those amounts.

2 The applicants also submitted that the finding of the Commission that the loss to each applicant caused by the dismissals is the
wages they would have earned for the period from their dismissals on 23 July to 28 August 2002 (as stated at [109] of the
Reasons for Decision of 1 July 2003) must necessarily include an allowance for the prospect that their employment may have
continued beyond 28 August 2002. In a written submission the applicants referred to four authorities to state that I had made an
error in the application of the approach in Malec v. J C Hutton Pty Ltd (1990) 169 CLR 638 (as referred to in [101]).

3 The respondent has submitted that these further proceedings are not an opportunity for the applicants to revisit the
Commission’s findings and re-argue a matter upon which they had already made submissions.

4 In my view, any error in my reasoning may be a ground of appeal and it is surely in the interests of the applicants and Mr
Steele for any errors to be corrected now if possible. Even if the point now raised by Mr Schapper constitutes a re-opening of
the applicants’ cases, I would have thought it would have been proper and desirable in the interests of the administration of
justice to allow that to occur (as discussed by Cicchini IM in Lopdell v. Kulin Industries Pty Ltd (2000) 80 WAIG 3059).
However, this is not a case of re-opening. The point now raised by Mr Schapper is not a point upon which the parties had put
any submission for the simple reason that it arises from the findings of the Commission. The point now raised is that part of the
loss caused by the dismissals is the loss of the chance of employment having continued beyond 28 August 2002 and is properly
raised. I consider the submission in the light of the four authorities to which he referred.

5 The first authority is Shorten and Others v. Australian Meat Holdings Pty Ltd (1996) 70 IR 360 at 376. Ross VP referred to a
five step approach for the assessment of compensation. In the first step, an estimate is to be made how long the employee
would have had remained in the employment and the remuneration the employee would have received for that period is
calculated. Then monies earned since the date of the termination are deducted. The remaining compensation is then discounted
for “contingencies” (at page 378). The example given by Ross VP is that regard is to be had to the fact that the applicant may
not have remained in his or her former employment for the full length of time on which the loss was calculated. He noted that
in one other case this resulted in a discount of the compensation otherwise payable of an amount of 25% for contingencies.

6 In the second authority, Lockwood Security Products Pty Ltd v. Sulocki and Others (AIRC Full Bench, Print PR908053,
23 August 2001), a Full Bench dealt with the decision of the Commission at first instance which concluded that but for the
termination of their employment, each of the applicants in those matters would have been employed for a period of 12 months.
The Full Bench held that the Commissioner concerned should deduct amounts earned since termination and consider whether
any amount should be deducted in relation to failure to mitigate loss. The Full Bench noted that the Commissioner made a
deduction of 25% for contingencies from the amount notionally to be awarded to each of the applicants in that matter. The Full
Bench noted—

“Cases such as this one demonstrate that where there is a likelihood that the employment would have been terminated
within a short time in any event, some allowance should be made for that likelihood in assessing the amount to be
deducted for contingencies unless that likelihood has been taken into account elsewhere in the assessment process.”
(ibid at [50])

7 In the third authority 101 Collins Street Pty Ltd v. Bharucha (Print T2669, 16 November 2000), a Full Bench of the AIRC dealt
with a decision of the Commission ordering payment to be made for 12 weeks pay in lieu of reinstatement. On appeal, and
after receiving further evidence, the Full Bench held that the employee in that matter would have remained in employment for
a period of five years. The Full Bench then took into account “the clear possibility that he may have been redundant in any
case by applying a significant deduction for contingencies” (at [13]). In its decision, the Full Bench stated—

“In light of the significant uncertainties as to whether, but for the termination, the applicant would have continued in his
employment and the uncertainties as to prospective overtime earnings, we have decided to apply a higher than usual
deduction for contingencies. We apply a deduction for contingencies of 50% in the circumstances of this matter.
Accordingly we make an order for compensation at the level of $482.50, subject to taxation” (at [15]).

8 In the fourth authority Stork Electrical Pty Ltd v. Le Good (1999) 95 IR 1, a Full Bench of the AIRC noted the decision of the
Commission at first instance that, but for the termination, the employment would have continued for a period of 12 months.
However, the Commission made allowances for contingencies reflecting the uncertainty of that conclusion and the benefit of a
lump sum payment to the employee concerned. The greater uncertainty about continuing employment warranted a higher
contingency and one third was deducted.

9 I have carefully considered the submissions and these four authorities.
10 In this Commission, the assessment of compensation for loss caused by the dismissal is not free from authority. Decisions of

the Full Bench of this Commission, decisions which are binding on a single Commissioner, set out the basis upon which
compensation is to be calculated (Bogunovich v Bayside Western Australia Pty Ltd (1999) 79 WAIG 8 (FB), Gilmore and
Another v Cecil Bros and Others (1998) 78 WAIG 1099 at 1103 (IAC), Gilmore and Another v Cecil Bros and Others (1996)
76 WAIG 4434 (FB), and see also Swan Yacht Club (Inc) v Bramwell (1998) 78 WAIG 579 (FB), Manning v Huntingdale
Veterinary Clinic (1998) 78 WAIG 1107 at 1108 (FB) and Capewell v Cadbury Schweppes Australia Ltd (1998) 78 WAIG
299 (FB) as cited in Caffrey v Chubb Security Australia (2003) 83 WAIG 1381 at [24]).

11 In particular, the decision of the Full Bench in Bogunovich (op.cit.) has been followed by me in this decision. It is noteworthy
that in Bogunovich, the Full Bench does not assess compensation in the manner set out in the four authorities referred to by the
applicants. No deduction is made from the anticipated period of employment for the contingency that employment would have
been less that the period anticipated. Rather, the Full Bench endorses the approach as set out in Malec v. J C Hutton and which
I have applied. It follows that no further allowance may be made for the conclusion which has been reached that Mr Steele
would not have called the applicants for the “Shuwaik” on 28 August 2002 and that that may also represent a time beyond
which he would not have continued to call them. It follows that I do not consider an error has been made as is submitted by the
applicants. The assessment of loss reached by me in [109] therefore stands.

12 It remains then to consider the evidence concerning the additional loss from accommodation and travel. The evidence of Mr
Nicholls and Mr Clarke has been trenchantly criticised by Mr Brunner on behalf of Mr Steele. He states that the figures
supplied in the evidence of Mr Nicholls and Mr Clarke are not based upon receipts and contain too many uncertainties. It is too
much of an estimation.
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13 I have considered this submission with some care. However, I am left the following conclusion. I have no doubt at all from the
evidence that both Mr Clarke and Mr Nicholls incurred additional costs in travel and accommodation following their
dismissals and for the duration of the period covered by the Commission’s decision. To reject their evidence entirely would be
to find no loss for those costs. I do not consider it to be reasonable or fair to do so. I am therefore left with the evidence given
by Mr Clarke and Mr Nicholls. Having had the benefit of observing both Mr Clarke and Mr Nicholls when they gave evidence
before me in the substantive hearing, I do not consider their evidence to be wild or unreliable. Further, I do not consider Mr
Clarke’s estimate of $75.00 for a tank of fuel whether purchased in the country or not to be unrealistic. I also have had some
regard to the distances given by Mr Clarke and Mr Nicholls and do not consider them unrealistic estimates. I find, on the
balance of probabilities, that the estimate of travel and accommodation given by Mr Clarke and Mr Nicholls are more likely to
be accurate given that some costs undoubtedly were incurred by them.

14 Further, where the evidence permits I have deducted appropriately for the travel which necessarily was incurred by both Mr
Nicholls and Mr Clarke when working for Mr Steele.

15 I find the costs in relation to Mr Clarke to be as follows. Mr Clarke’s evidence, which I accept, is that for a week and a half
from the time of his dismissal he worked in Williams. I have calculated that as being the period from 22 July 2002 to 31 July
2002, a period of 7.5 days. Mr Clarke’s evidence is that he travelled home every weekend. His evidence is that the distance is
160kms one way. Assuming therefore one trip to Williams on 22 July 2002, a trip to Williams and back for the intervening
weekend and a trip from Williams on 31 July 2002, there were four trips amounting to 640kms travelled.

16 Mr Clarke’s further evidence, which I accept, is that it was a further 20kms per day from Williams to the sheds, on average,
and 20kms return making 40kms per day travel from Williams to the sheds, a total of 300kms for the 7.5 days. I therefore find
that the total travel to Williams is 940kms.

17 Mr Clarke’s further evidence, which I accept, is that he then worked at Coorow a distance of 450kms one way. I have taken
that to be the period 1 August 2002 to 28 August 2002. Taking one trip to go to Coorow on 1 August 2002 plus travel to and
from Coorow for the four intervening weekends up to 28 August 2002 gives nine trips amounting to 4,050kms travelled.

18 As the cross-examination of Mr Clarke revealed, Mr Clarke travelled 200kms per week to Mundijong when he worked for Mr
Steele. This travel therefore has to be deducted from the total travel. That is because Mr Clarke would have travelled 200kms
per week to get to Mundijong in any event. Further, the evidence is that he shared that travel with Mr Nicholls. I assume that
was done on each occasion and I therefore deduct from the total travel for Mr Clarke an amount of 100kms per week. (100kms
per week will be similarly deducted from Mr Nicholls’ travelling). In the case of Mr Clarke an amount of 100kms per week for
7.5 days equals 150kms. Thus, the additional travel by Mr Clarke to Williams is 940kms minus 150kms equalling 790kms.

19 In the case of the 28 days at Coorow, 20kms per day travelling (being half of the travelling to Mundijong shared with Mr
Nicholls) is a total of 560kms. Mr Clarke’s travelling to Coorow of 4,050kms is therefore reduced by 560kms giving a net
travelling figure to Coorow of 3,490kms a total of 560kms.

20 The combined net travelling to Williams and Coorow is 3,490kms plus 790kms equalling 4,280kms.
21 Mr Clarke’s evidence is that he uses a tank of petrol every 200kms. His evidence is that two tanks costs “about $150” or

approximately $75.00 per tank. Mr Clarke does not provide a receipt or other documentary proof to support this figure.
Nevertheless, I do not regard it as unbelievable in the context of my observation of the evidence given by Mr Clarke overall
and I accept it. If the total distance travelled is 4280kms, that yields 21.4 tanks of petrol at $75.00 per tank giving a total of
$1,605.00 being the loss to Mr Clarke of the travelling to both Williams and Coorow between the period 22 July 2002 to
28 August 2002.

22 Mr Clarke also gave evidence of the cost of his accommodation. In Coorow, the cost was $70.00 per week. For the period of
28 days I have calculated on the basis of a seven day week that cost as being $280.00 which equates to three complete weeks
plus seven extra days. There was no cost for accommodation at Williams. Accordingly, I find that the loss of accommodation
and fuel to Mr Clarke embraced by this decision is $1,605.00 plus $280.00 equalling $1,885.00.

23 I turn to consider the evidence regarding Mr Nicholls’ costs. Mr Nicholls worked at Brookton for three to four days. Mr
Nicholls stated it was approximately 100kms from the Kelmscott turnoff. Allowing for the drive from Mr Nicholls’ residence
to the Armadale turnoff I have estimated the distance travelled at approximately 160kms. I therefore estimate that Mr Nicholls
incurred travelling of approximately 320kms being the drive to Brookton and return.

24 Mr Nicholls then travelled to Coorow for “about 2½ weeks”. A period of 2½ weeks would contain two weekends I therefore
find that Mr Nicholls drove to and from Coorow six times. Following the evidence of Mr Clarke I estimate that at 450kms one
way, Mr Nicholls travelled a total distance for those trips of 2,700kms. Further, Mr Nicholls’ evidence is that for eight days he
travelled from Coorow to Greenheads, a distance he has estimated at 100kms. My review of the map of the area suggests his
estimation is not inaccurate and accordingly I find that Mr Nicholls also travelled a further 1,600kms during those eight days.

25 The addition of 320kms, 2,700kms and 1,600kms results in my finding that Mr Nicholls travelled 4,620kms in total for the
period.

26 From that is to be deducted the 100kms per week travel to Mundijong in any event which Mr Nicholls would otherwise have
incurred had he not been dismissed. Over a period of 5½ weeks that is 550kms. Mr Nicholls’ net travel therefore is 4,070kms.

27 Mr Nicholls stated his petrol cost was “about $150.00 pw”. He was not sure of the prices of petrol he purchased and the figure
he mentioned of “about 85 cents” is not helpful. I suspect an appropriate weekly cost is easier to recall than individual petrol
prices. Accordingly, I apply the same analysis as for Mr Clarke, that is one tank of petrol is approximately 200kms and costs
approximately $75.00. The loss to Mr Nicholls for his travel gives a figure of $1,526.25.

28 I now consider accommodation costs for the 3-4 days at Brookton at $60.00 per week which I find to be a cost of $48.00. For
Coorow, 2½ weeks at $70.00 gives a cost of $180.00 being two complete weeks at four days. If the cost of accommodation of
$48.00 for Brookton and $180.00 for Coorow is added to the travelling cost of $1,526.25 it gives a total of $1,754.25 being the
loss for travel and accommodation.

29 There can be little doubt that because of the lack of precision in the evidence of Mr Nicholls and Mr Clarke, there is some
uncertainty in the resulting figure. Correspondingly however there is uncertainty in Mr Clarke’s evidence regarding the various
sheds to which he travelled in a radius from Coorow. There is some uncertainty in the evidence of Mr Nicholls regarding the
sheds to which he travelled towards Greenheads. On balance, I consider that the figures I have arrived at represent a fair
calculation of their respective losses caused by their dismissals. In accordance with my reasoning in the Reasons for Decision
at [112] I consider that the appropriate compensation is to be that loss in each case.

30 I have also considered the submission of Mr Brunner that Mr Nicholls may well claim travel and other costs on his taxation
return, as was put to Mr Nicholls when he gave evidence. However, I do not regard the submission as constituting a reason for
the Commission not to award compensation for what the evidence otherwise shows to be a loss caused by the dismissal.
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Rather, any potential for double counting lies in any claim for taxation purposes made by Mr Nicholls after the decision in this
matter is known and that is a matter for the taxation authorities and not for this Commission.

31 Accordingly, two Minutes of Proposed Order now issue. The Minute of Proposed Order contains the findings of the
Commission which have led to the conclusion that compensation should be ordered. The order proposed by the Commission is
that Mr Clarke be paid the sum of $1,955.27 plus $1,885.00 as compensation for the loss caused by the dismissal. In the case
of Mr Nicholls it will require payment of the sum of $1,290.31 plus an amount of $1,754.25 as compensation for the loss
caused by the dismissal. The Minutes of Proposed Order now issue.

_________

2003 WAIRC 09012
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES STEVEN PHILIP CLARKE AND SCOTT JAMES NICHOLLS, APPLICANTS
v.
KIM STEELE, RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
DATE TUESDAY, 12 AUGUST 2003
FILE NO/S. APPLICATION 1391 AND 1392 OF 2002
CITATION NO. 2003 WAIRC 09012
_________________________________________________________________________________________________________

Result Orders issued.
Representation
Applicants No appearance
Respondent Mr P. Brunner (of counsel)
_________________________________________________________________________________________________________

Supplementary
Reasons for Decision

1 The Speaking to the Minutes in the matter was held on 8 August 2003. The respondent made two submissions.
2 The first submission is that the Commission should allow Mr Steele to pay in instalments. The respondent requests that he be

allowed to pay $1,000 per month to each of the applicants. In support of the submission the respondent submits that at this
point Mr Steele has just finished one boat and the next boat is not due until 17 August 2003. It is not a busy time of the year
and Mr Steele is not sure when the next boat is after that time. Further, payments are not made to him from the principal until
21 to 25 days after the shearing has been completed. This is the time of the year when there have been quarterly
superannuation payments, workers’ compensation payments, taxation and fuel bills. The respondent therefore submits that to
issue the orders in the manner proposed is to add to the cash flow problems associated with this time of the year. In the
alternative, the respondent asked for 28 days to pay.

3 For the applicants, an e-mail was sent to my Associate suggesting that the applicants would be prepared to consider a 14 day
period.

4 I am conscious of the nature of the business run by Mr Steele from his evidence and do not regard the request for time to pay
as unreasonable in the circumstances. The decision on what is an appropriate period to allow for time to pay is also to be
balanced against the rights of the applicants to the compensation to be paid. On the submissions I consider that payment by
instalments as proposed provides too long a period of time for the implementation of the orders. I am, however, prepared to
provide that the payments be made within 28 days of the dates of the orders.

5 The second submission was critical of the Commission’s reasoning in the Further Reasons for Decision regarding the
conclusions about the costs of fuel and the distances travelled. The respondent considers on the basis of further documents he
sought to tender that the conclusions reached by the Commission are themselves unrealistic.

6 The point in issue becomes this. The decisions in those matters have been made and Minutes of Orders issued. The purpose of
a Speaking to the Minutes is to ensure that the orders to issue properly reflect the decisions which have been made (Hospital
Employees’ Industrial Union of Workers, WA and Salvation Army (Western Australia) Property Trust and Others (1977)
57 WAIG 232). This may be contrasted to the situation referred to in paragraph [4] of the Further Reasons for Decision when
there was further evidence to be called and prior to the issuing of the decision as Minutes. Documents regarding fuel costs and
fuel tank capacities is, with respect, evidence which was able to have been put during the resumed hearing when the evidence
about costs of fuel and distance travelled was given. It is not appropriate for them to be raised at a Speaking to the Minutes and
the further documents were not received.

7 The orders now issue accordingly.
_________

2003 WAIRC 09013
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES STEVEN PHILIP CLARKE, APPLICANT
v.
KIM STEELE, RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
DATE TUESDAY, 12 AUGUST 2003
FILE NO. APPLICATION 1391 OF 2002
CITATION NO. 2003 WAIRC 09013
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_________________________________________________________________________________________________________

Result Order issued.
Representation
Applicant Mr D. Schapper (of counsel)
Respondent Mr P. Brunner (of counsel)
_________________________________________________________________________________________________________

Order
HAVING HEARD Mr D. Schapper (of counsel) on behalf of the applicant and Mr P. Brunner (of counsel) on behalf of the
respondent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby declares—

(1) THAT Steven Phillip Clarke was an employee of Kim Steele trading as K and S Shearing;
(2) THAT Steven Phillip Clarke was dismissed by Kim Steele on 21 July 2002;
(3) THAT the dismissal was unfair;
(4) THAT reinstatement or re-employment is impracticable, and
hereby orders—

THAT Kim Steele pay Steven Phillip Clarke within 28 days of the date of this order the sum of $3,840.27 as
compensation for the loss caused by the dismissal.

(Sgd.) A. R. BEECH,
[L.S.] Senior Commissioner.

_________
2003 WAIRC 09014

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES SCOTT JAMES NICHOLLS, APPLICANT

v.
KIM STEELE, RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
DATE TUESDAY, 12 AUGUST 2003
FILE NO. APPLICATION 1392 OF 2002
CITATION NO. 2003 WAIRC 09014
_________________________________________________________________________________________________________

Result Order issued.
Representation
Applicant Mr D. Schapper (of counsel)
Respondent Mr P. Brunner (of counsel)
_________________________________________________________________________________________________________

Order
HAVING HEARD Mr D. Schapper (of counsel) on behalf of the applicant and Mr P. Brunner (of counsel) on behalf of the
respondent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby declares—

(1) THAT Scott James Nicholls was an employee of Kim Steele trading as K and S Shearing;
(2) THAT Scott James Nicholls was dismissed by Kim Steele on 21 July 2002;
(3) THAT the dismissal was unfair;
(4) THAT reinstatement or re-employment is impracticable, and
hereby orders—
(A) THAT Kim Steele pay Scott James Nicholls within 28 days of the date of this order the sum of $3,044.50 as

compensation for the loss caused by the dismissal.
(Sgd.) A. R. BEECH,

[L.S.] Senior Commissioner.

____________________

2003 WAIRC 08643
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES KEVIN LEON CLEMENTS, APPLICANT
v.
TOMLINSON PTY LTD, RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED FRIDAY, 4 JULY 2003
FILE NO. APPLICATION 1826 OF 2002
CITATION NO. 2003 WAIRC 08643
_________________________________________________________________________________________________________

Result Applicant dismissed unfairly; compensation awarded
Representation
Applicant Mr K Clements
Respondent Mr I Tomlinson
_________________________________________________________________________________________________________
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Reasons for Decision
1 This is an application made pursuant to s.29(1)(b)(i) of the Industrial Relations Act, 1979 (“the Act”). The applicant was

employed as a leading hand (welder) by the respondent, Tomlinson Pty Ltd for the period 21 November 2001 to 25 October
2002. The applicant does not seek reinstatement and instead seeks compensation.

2 The applicant’s evidence is that on Tuesday, 22 October 2002 Mr Tomlinson demanded of him that he do extra hours in the
next couple of weeks. Mr Clements replied that he could not promise this as his wife was pregnant and due to have a child.
That night Mr Clements took his wife to hospital and she was transferred to Bunbury hospital. The next morning he says he
rang the respondent’s premises and spoke to Darren who took a message that Mr Clements could not attend work that day and
Darren said that he would pass the message on. Mr Clements says that due to his wife’s condition he needed time off. The
applicant says that his wife rang the respondent on the Thursday to say that due to difficulty with the new baby her husband
could not come to work that day. Mr Tomlinson asked that Mr Clements telephone him. Mr Clements went to see the
respondent on Friday, 25 October 2002 and says he was presented with his termination papers. He says he was paid for the
hours which he had worked plus his annual leave but received no notice.

3 Mr Clements says that he did put in the time and did no less than 50 hours per week. He simply needed a couple of days off
due to his daughter’s birth. By way of exhibits Mr Clements tendered his payslips and separation certificate [Exhibits A1,
A3 and A4]. His separation certificate does not provide a reason for termination. Mr Clements says that Mr Tomlinson advised
him to put whatever reason suited him. Mr Clements also tendered by way of exhibits [Exhibit A2] some medical documents.
Those documents indicate that his wife was admitted to hospital in the early hours of 23 October 2002 and due to the
prematurity of labour received specialist obstetrician treatment. The documents also indicate that his daughter, Tara,
experienced respiratory distress.

4 Mr Clements says that he commenced employment immediately at a steel merchants’ business, around the corner from the
respondent’s premises. He says he worked for 2 days and resigned. He did not earn anything due to the fact that he did not stay
there for very long. He says he was concerned, as the respondent bought goods from the steel merchants, hence he might
continue to see the respondent. Also that he wanted to have a break from welding.

5 Mr Clements says that he has accessed Centrelink and has applied for positions through employment agencies. He applied for
labouring jobs, eg at Jensen Jarrah and Westrac. He has received no income except for one day’s work picking grapes. This
was approximately a month and a half prior to hearing. He earned $50 for the day. He is currently not employed. Under
examination by the Commission Mr Clements says he needed to take a break from welding due to the stress caused from his
work pre termination. He says there are no welding jobs around and he knows this due to his approaches to Centrelink.

6 Under cross-examination Mr Clements agreed that he asked to be paid cash due to his health care card. It would seem that
regular overtime was an agreed feature of the contract. He denied that his work ethic had dropped off. It is also clear from the
cross-examination that he did challenge having to work the overtime, he says due to incorrect payments and having to attend to
his wife. He says he did not completely stop doing overtime though.

7 Mr Darren Cameron gave evidence that he had worked for the respondent for the past 18 months. He worked with the
applicant in the respondent’s workshop. He says 6 weeks prior to his dismissal the applicant refused to work overtime. He says
this was due to the applicant having lost his health care card. He wanted to retain his card and seemingly his level of wages
was a barrier to this. Mr Cameron said Mr Clements’ attitude at work declined. He agrees that the applicant did call to advise
that he could not attend work and Mr Cameron did pass the message on. This is different to the respondent’s notice of answer
and counterproposal.

8 Mr Ian Tomlinson, the proprietor, gave evidence that Mr Clements was paid at the rate of $14 per hour. He did not pay Mr
Clements any notice on termination. He says he had no problem with the applicant’s work originally. However, late in his
employment the applicant refused to do overtime. He says he had to speak to Mr Clements about his work attitude several
times. The applicant had previously agreed to do overtime as a condition of his employment. The respondent’s business was
very busy and needed to work this overtime. Mr Tomlinson says that Mr Clements became disinterested with the job and his
work and attitude declined. He says the applicant was chasing a health care card and wanted to be paid in cash.

9 Under cross-examination Mr Tomlinson says that he dismissed the applicant six weeks prior to his dismissal in late October
2002. At that stage Mr Tomlinson and Mr Clements “had words”. He decided to allow Mr Clements to stay and he wanted him
to get back on track with his work.

10 It is clear to me from hearing the evidence that I readily accept the evidence of Mr Cameron and Mr Tomlinson over that of Mr
Clements. I do not have confidence in the evidence of Mr Clements. He was less than forthcoming in his response to the
Commission and in dealing with issues of mitigation. It is clear from the evidence that Mr Clements’ attitude to work suffered
badly towards the end of his employment. This attitude was not caused simply due to the impending birth of his child. Mr
Clements was dismissed six weeks prior to his final termination on 25 October 2002. He was reinstated but his attitude towards
work did not change. On its face, the dismissal of Mr Clements appears harsh and unfair, if I apply the test in Undercliffe
Nursing Home –v- Federated Miscellaneous Workers’ Union of Australia, Hospital, Service and Miscellaneous, WA Branch
65 WAIG 385 of a fair go all around. Additionally, at face value the applicant’s loss exceeds the statutory cap of six months.
He has been out of work for approximately 28 weeks and earned in that time only $50.00.

11 Mr Clements needed to attend to a family emergency and did telephone the respondent and left a message with Mr Cameron
about his absence. Mr Cameron passed this message on. Mr Clements was then dismissed without notice on the Friday after
having taken 2 or 3 days off. In that sense Mr Clements’ dismissal, at that time, was sudden and without notice. I find that his
dismissal was unfair. His dismissal though was not without reason. His performance had declined markedly and he had been
spoken to and had even previously been dismissed because of it. Mr Clements accepts that regular overtime was a condition of
his employment. A condition he failed to fulfil in the lead up to his first dismissal. The timing of Mr Clements’ second
dismissal was indeed unfortunate and as I have found was unfair given that it coincided with his absence due to the birth of his
child. However, I consider this was prompted by Mr Clements’ earlier attitude to work. I have no doubt that Mr Clements’
employment would not have last much longer, and I so find. I do not consider that Mr Clements’ employment would have
lasted more than another two weeks. (Ramsay Bogunovich –v- Bayside Western Australia Pty Ltd 79 WAIG 8).

12 Mr Clements was dismissed without notice and should have been paid notice. Mr Tomlinson concedes that he should have paid
notice. There is no submission to this effect but given the nature of Mr Clements’ employment and the nature of the business
he would have been covered by common rule under the Metal Trades (General) Award No. 13 of 1965. Clause 6 of that award
provide a period of one week’s notice for employment of a duration between 1 month and 1 year. He had been employed for
less than a year and should have then been paid one week’s notice. His rate of pay was $560 gross per week and this is then the
payment he was due.

13 Mr Clements does not seek reinstatement and it is obviously not appropriate in any event given my findings. The other issue of
importance is that Mr Clements by his own evidence chose not to pursue his career in welding any further. He says he was
stressed and decided to take a break from welding. I greatly doubt this evidence. In addition to this, Mr Clements’ evidence in
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respect of the steps he took in mitigation was unconvincing at best. I do not accept that Mr Clements has in any way properly
sought to mitigate his loss.

14 Given my reasons for decision I would find that Mr Clements was unfairly dismissed due to the timing of the dismissal and the
fact that he was not paid notice. I would then award Mr Clements in compensation the payment of notice being $560 gross, and
an additional two weeks which he would have worked, i.e. $1120 gross. The total compensation is therefore $1,680 gross less
any taxation payable to the Commissioner for Taxation.

_________
2003 WAIRC 08739

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES KEVIN LEON CLEMENTS, APPLICANT

v.
TOMLINSON PTY LTD, RESPONDENT

CORAM COMMISSIONER S WOOD
DATE OF ORDER MONDAY, 21 JULY 2003
FILE NO. APPLICATION 1826 OF 2002
CITATION NO. 2003 WAIRC 08739
_________________________________________________________________________________________________________

Result Applicant dismissed unfairly; compensation awarded
Representation
Applicant Mr K Clements
Respondent Mr I Tomlinson
_________________________________________________________________________________________________________

Order
HAVING heard Mr K Clements on his own behalf and Mr I Tomlinson on behalf of the respondent, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act, 1979, hereby—

(1) DECLARES that the applicant, Kevin Leon Clements, was unfairly dismissed by the respondent on the 25th day of
October 2002;

(2) DECLARES that reinstatement is impracticable;
(3) ORDERS that the respondent do hereby pay within 14 days of this order, as and by way of compensation, the

amount of $1,680.00 to Kevin Leon Clements less any taxation that may be payable to the Commissioner of
Taxation.

(Sgd.) S. WOOD,
[L.S.] Commissioner.

____________________

2003 WAIRC 08638
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES SHAUN GRAEME ELLIS, APPLICANT
v.
LANE AUTO INVESTMENTS PTY LTD AS TRUSTEE FOR THE ALEX LANE FAMILY
TRUST T/A LANE FORD ABN 36 785 101 327-ACN 008922316, RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED FRIDAY, 20 JUNE 2003
FILE NO. APPLICATION 2016 OF 2002
CITATION NO. 2003 WAIRC 08638
_________________________________________________________________________________________________________

Result Applicant dismissed unfairly; compensation awarded
Representation
Applicant Ms S Lloyd of Counsel
Respondent Mr G Miller as agent
_________________________________________________________________________________________________________

Reasons for Decision
(Given extemporaneously and subsequently edited by the Commissioner)

1 The applicant alleges that he was unfairly dismissed by the respondent on 29 October 2002. The parties agree that Mr Ellis was
on probation at the time of termination. He commenced with the employer on 26 August 2002 as a spare parts salesman.

2 In respect of whether Mr Ellis was under probation or not, I make no finding, but I make the following comment. The parties
agree that Mr Ellis was on probation and exhibit documents [A1 and A2] as an indication that the applicant in fact consented to
being on probation for a period of 3 months.

3 The parties agree that the Shop and Warehouse (Wholesale and Retail Establishments) Award covers the employment. That is
specified in the letter of employment.
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4 It is unclear to me that the parties, pursuant to section 114 of the Industrial Relations Act, 1979, which relates to contracting
out of an award, could in fact contract out in that regard. The award specifies in clause 20 a period of 2 months’ probation. The
award does not as is often provided for in an award, suggest that parties can in writing extend or otherwise alter the period. The
period of 3 months is less beneficial to the employee than 2 months’ probation.

5 Nevertheless, I make no finding on that point and it is therefore not important to me in determining the fairness or otherwise of
the dismissal.

6 There is no issue of credibility in respect of the two witnesses, i.e. the applicant and Mr Nicholson, the Sales Manager. Both
witnesses came forward and gave their evidence to the best of their ability and recollection. There is some inconsistency
undoubtedly in the applicant’s evidence but that is not an issue of credibility for me, it is more to do with recall.

7 The facts are that the applicant on or about 25 or 26 October 2002 engaged in an act whereby he loaned his powerful
motorcycle to an apprentice who, it is now understood had no licence to ride that motorcycle. In so doing he put that person in
some jeopardy. That is not an action that can or should be condoned. However, it is an action that needs some investigation.

8 Then on about 29 October 2002, on Mr Nicholson’s evidence, he called the applicant into his office on the instruction of Mr
Lane, the owner of the business, to discuss another incident. This apparently concerned Mr Ellis gossiping at another business,
about matters to do with that business. The detail of this is not clear. The evidence does not tell me precisely what it is alleged
that Mr Ellis did. It is said that potentially Mr Ellis by his actions could have caused damage to the respondent. Albeit no one
suggested Mr Ellis did so intentionally, a manager in a business which is co-owned by the respondent may have decided to quit
his job. Hence this may have caused some damage to the respondent’s business.

9 Having called Mr Ellis in to address him on that point, Mr Nicholson then took him to Mr Lane’s office and then shortly
thereafter they all got into a car to go and sort this issue out at the other business. During that time Mr Ellis was berated and, on
Mr Nicholson’s evidence, even though these are not the precise words that he uses, “Mr Lane was over the top”. That
behaviour is also behaviour not to be condoned in the treatment of employees, and in particular the treatment of employees
who are new to the workforce.

10 Even taking into account the evidence that this was a workplace of robust discussion, the words used by Mr Lane on the
evidence of Mr Nicholson alone, and there is some difference in the evidence as to what words were used, were not appropriate
in the circumstance.

11 What then happened was that that particular issue was sorted out at the other place of business. Mr Ellis, Mr Nicholson and Mr
Lane returned to the respondent’s business. Mr Ellis was left in an office and then when Mr Nicholson returned, he dismissed
him forthwith. Mr Nicholson then says he wanted to discuss the matter further with Mr Ellis after having dismissed him and
Mr Ellis chose to leave. The evidence of the applicant is that he did not rush out. He seemingly wandered out from the office
having been dismissed.

12 If the actions of Mr Ellis were of such a nature as to qualify as gross misconduct, which the respondent alleges, then the actions
of the applicant, on the respondent’s evidence relate to two actions only by the applicant. One is that the applicant gossiped
and, two, that he loaned his motorcycle to an unlicensed employee.

13 I know of no case law that would suggest that those actions, of themselves, would qualify as gross misconduct and the onus is
on the respondent, given the charge they make, to discharge the onus that those actions by the applicant are such as to warrant
what would effectively amount to a summary dismissal of the applicant. This onus has not been discharged.

14 The other point of relevance is this. At no time, and it is clear from the evidence of Mr Nicholson, at no time was Mr Ellis
asked about the incidents and to explain his actions in respect of the incidents. Neither Mr Nicholson nor Mr Lane was present
at the time of the incidents and it is trite law that an employer must take reasonable steps to form a view as to the actual
conduct of the employee (Clifton Nominees Pty Ltd v Australian Liquor, Hospitality and Miscellaneous Workers Union,
Western Australian Branch 81 WAIG 3038).

15 At no time could Mr Nicholson or Mr Lane, in that sequence of events, have formed a reasonable view as to the conduct of the
employee and whether in fact the actions of the applicant warranted summary dismissal or warranted a charge of gross
misconduct. They in effect have taken the reports of others and found Mr Ellis guilty before he has had the opportunity to
provide an explanation. This is the case even though Mr Ellis at no stage denied his actions and at all times apologised for
them.

16 If I apply the principle of a fair go all round expressed in Undercliffe Nursing Home –v- Federated Miscellaneous Workers’
Union of Australia, Hospital, Service and Miscellaneous, WA Branch 65 WAIG 385 then Mr Ellis has not received a fair go
prior to his termination. He has not received any opportunity to put his case forward properly, he has not received any
counselling in respect of the actions about which the respondent complains.

17 The other issue which is relevant is the respondent’s actions post-termination. These provide further character to the actual
termination.

18 A matter of a day after Mr Ellis was dismissed for gross misconduct, which would normally mean the employee’s actions went
to the root of the contract and breached the trust between employer and employee, the respondent offered to re-employ Mr
Ellis. This is unusual in cases where a person is dismissed for gross misconduct, and puts a certain colour to whether Mr Ellis’
actions could really be considered to be gross misconduct.

19 The applicant returned to the workplace, worked for just over a day and was again dismissed. He was dismissed seemingly
because Mr Lane was affronted by the actions of the applicant. Mr Lane was originally agitated on the day of the dismissal and
seemingly was agitated again by the applicant on 1 November 2002 when Mr Ellis complained that his ban on parking was
unfair. Mr Ellis should not have complained about this ban. It is for Mr Lane to decide who may park a vehicle on his
premises.

20 I then go to the question of reinstatement. Neither party says that reinstatement would be practicable and I find that it is not.
The applicant says that he was paid up to and including 8 November 2002. His rate of payment in his new job would appear to
be at about the same as he received with the respondent.

21 Given the submissions of both parties Mr Ellis would have completed his probationary employment on 25 November 2002. I
would therefore award him compensation from 9 November to 25 November 2002 inclusive; a period of 11 working days or
2.2 weeks. Mr Lane at that time could have fairly decided not to continue Mr Ellis’ employment. Mr Ellis earned $491.00 per
week [Exhibits A1 and R2]. Therefore he should receive $491.00 by 2.2 weeks, being a total of $1,080.20, less any taxation
payable to the Commissioner for Taxation.

_________
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2003 WAIRC 08736
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES SHAUN GRAEME ELLIS, APPLICANT
v.
LANE AUTO INVESTMENTS PTY LTD AS TRUSTEE FOR THE ALEX LANE FAMILY
TRUST T/A LANE FORD ABN 36 785 101 327-ACN 008922316, RESPONDENT

CORAM COMMISSIONER S WOOD
DATE OF ORDER MONDAY, 21 JULY 2003
FILE NO. APPLICATION 2016 OF 2002
CITATION NO. 2003 WAIRC 08736
_________________________________________________________________________________________________________

Result Applicant dismissed unfairly; compensation awarded
Representation
Applicant Ms S Lloyd of Counsel
Respondent Mr G Miller as agent
_________________________________________________________________________________________________________

Order
HAVING heard Ms S Lloyd of counsel on behalf of the applicant and Mr G Miller on behalf of the respondent, the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby—

(1) DECLARES that the applicant, Shaun Graeme Ellis, was harshly and unfairly dismissed by the respondent on the
29th day of October 2002;

(2) DECLARES that reinstatement is impracticable;
(3) ORDERS that the respondent do hereby pay within 14 days of this order, as and by way of compensation, the

amount of $1,080.20 to Shaun Graeme Ellis less any taxation that may be payable to the Commissioner of Taxation.
(Sgd.) S. WOOD,

[L.S.] Commissioner.

____________________

2003 WAIRC 08931
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES KEVIN EAST, APPLICANT
v.
INTEGRAL BUSINESS SYSTEMS PTY LTD, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DATE TUESDAY, 5 AUGUST 2003
FILE NO. APPLICATION 199 OF 2002
CITATION NO. 2003 WAIRC 08931
_________________________________________________________________________________________________________

Result Dismissed
Representation
Applicant Mr P. Mullally appeared on behalf of the Applicant
Respondent Ms J. Auerbach (of Counsel) appeared on behalf of the Respondent
Catchwords Termination of employment – Harsh, oppressive and unfair dismissal – Contractual benefits claim –

Whether applicant an employee or independent contractor – Principles applied – Applicant is an
employee – Not unfairly dismissed – Entitlements under contract of employment dismissed –
Industrial Relations Act 1979 (WA) s.7, s26(1)(a), s.29(1)(b)(i) and (ii)

_________________________________________________________________________________________________________

Reasons for Decision
1 Kevin East (the Applicant) applied to the Commission for an order on 5th February 2002 under s.29 of the Industrial Relations

Act, 1979 (the Act) on the grounds that he had been harshly, oppressively and unfairly dismissed by Integral Business Systems
Pty Ltd (the Respondent) and at the completion of the contract there were outstanding benefits being not award entitlements
which remained unpaid.

2 The Applicant says that his relationship with the Respondent commenced prior to the time that the current Principal, Mr
Torelli, took over the Company. Before 30th October 1997 the Applicant had worked with the previous owners. When Mr
Torelli assumed control of the business in 1997 he had a discussion with the Applicant who agreed to work for a short period
on a casual basis while Mr Torelli established himself as the Principal. The short term engagement continued until on 30th

October 1997 when the Applicant says he was appointed as Sales Manager. He claims he worked consistently from then until
the date of dismissal on 25th January 2002. The Applicant contends at all times that there was an employment relationship
between him and the Respondent, he was paid $800.00 per week plus commission of 5% based on a gross profit of earnings of
the Respondent.

3 The Applicant says that in April 2001 the agreed rate of commission was varied unilaterally by the Respondent. There were
other revisions made to his employment package. He had protested during conversations with Mr Torelli but ultimately the
situation changed until he was receiving no commission payments at all. He says this change to the contract occurred without
his consent or approval but he simply worked on because he felt he could not do much about it.
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4 The Applicant says that ultimately he was dismissed on 25th January 2002. He thought and knew that business was tight at the
time because of competition in the market place. He had continued his efforts to increase the sales of the Respondent but its
profitability and other expenses were matters outside of his control. He was eventually confronted by Mr Torelli and told that if
the Respondent did not break even from that month onwards he would be dismissed and later he was.

5 The third issue to be dealt with is the claim by the Applicant for denial of contract benefits said to arise from the unilateral of
the action of the Respondent to cease paying the Applicant 5% or a lesser percentage bonus.

6 Of fundamental importance in the determination of this application is the contractual status of the Applicant. He claims he was
an employee whereas the Respondent contends that at all times the relationship between it and the Applicant was not one of
employer and employee because an arrangement was made on 31st October 1997 that the Respondent would deal with a
company named Nils Pty Ltd of which the Applicant was one of the two Directors. The Applicant contends that he suggested
to the Respondent the arrangement which he embodied in a letter dated 31st October 1997 which I produce hereunder—

“31 October 1997
Kevin East
Nils Pty Ltd
9 Lathyrus Mews
WOODVALE WA 6026
Dear Kevin
I wish to confirm the details of the arrangements between Integral Business Systems Pty Ltd and Nils Pty Ltd.
Nils Pty Ltd will provide Integral Business Systems Pty Ltd with contract management services. The duties to be
performed my [sic] Nils Pty Ltd include sales and marketing management as well as assistance in the day to day
running of the business.
These services will be provided for a minimum of 37.5 hours per week from Monday to Friday. Initially it is expected
that approximately 50% of the time will be spent at the premises of IBS and the rest of the time will be spent in the field.
Payment will be made on a weekly basis at the rate of $710.86 regardless of public holidays that fall within the week,
with a monthly bonus of 5% of gross profit being payable within one week of the end of each month.
Payment will continue to be made for up to 10 days per year if Nils Pty Ltd is unable to provide staff due to sickness
and will also be made for a period of 4 weeks per year while the staff of Nils Pty Ltd is on holiday.
Nils Pty Ltd will be responsible for all income tax, superannuation, and workers compensation insurance in relation to
these arrangements.
Yours faithfully
GUIDO TORELLI
MANAGING DIRECTOR”

[Exhibit M3]
7 The evidence is that never at any time did the Respondent pay directly to the Applicant any of the earnings which arose from

the relationship they. All payments were made to Nils Pty Ltd, a company which the Applicant and his wife are the owners and
which is the repository of the earnings of both of them including the earnings of the Applicant’s wife as a hairdresser.

8 The Respondent says that the Commission has no jurisdiction to deal with the matter because the Applicant can only have
standing to bring an application under s.29 of the Act if he was an employee and had been unfairly dismissed by the
Respondent. In this case the Applicant was not an employee of the Respondent, he was in fact an employee of Nils Pty Ltd
which was a contractor to the Respondent providing management services.

9 I will deal with this matter before I deal with any of the other issues. It is trite to say that whether the Applicant is an employee
of the Respondent depends on two things. First whether the general law says that the Applicant is the Respondent’s employee
and second whether a particular piece of legislation says for a particular purpose, for instance workers compensation or
occupational health and safety, that the Applicant is to be treated as the Respondent’s employee whatever the common law
says. The issues are well set out in the law. For example see authorities such as Stephens v Broderick Sawmill and Co Pty Ltd
96 160 CLR 160, Barry John Hollis v Vabu Pty Ltd t/as Crisis Courier (2001) HCA 44 and Pranchita v Wave Master
International Pty Ltd Full Bench 1999 WAIG 1886.

10 The common thread of all of these cases is that the common law does not have a clear and unequivocal definition of an
employee instead the courts look at the whole of the relationship. The main distinction is whether the applicant serves the
respondent in the respondent’s business in which case the applicant is an employee or whether the applicant carries on a trade
or business of his own in which case the applicant would be an independent contractor.

11 The courts have established a series of indicia the weighing of which allows a final judgement to be made about whether the
overall relationship is one of employer employee. I will deal with a number of these indicia hereunder. The order in which I
deal with them does not indicate a particular emphasis in the weighing process.
• What degree of control has the applicant over the work? If the respondent can direct the applicant about significant

aspects on how the applicant works that supports the applicant being an employee.
In this case the evidence is clear that the Applicant worked as a salesman albeit he was called Sales Manager. He went
about the process of contacting clients visiting them and offering the goods of the Respondent to prospective companies.
When he made sales of those goods he placed orders in the Respondent’s orders system. The Applicant at all times had
discussions with Mr Torelli about sales and how they should be made. As the relationship developed arrangements were
made to divide the geographical sales areas up so that the Applicant could share them with another salesperson. The other
salesperson did exactly the same as the Applicant in terms of meeting customers, offering the Respondent’s goods for
sales and obtaining orders. There is no question raised that he was ever anything other than an employee, he was directed
by the Respondent from time to time. Mr Torelli at all times retained to himself the ability to direct the Applicant; he
controlled the amount of money the Applicant received for instance when the business was not going well he reduced the
payments for bonus. The indicators from the evidence are that there was substantial control over the Applicant’s conduct.

• The degree to which the Applicant is integrated into or treated as part of the Respondent’s enterprise, for example,
whether he wears a uniform and represents the Respondent’s enterprise to the public and if he does this supports the
contention that he might be an employee.
In this case the Applicant did nothing other than offer himself as salesperson acting for the Respondent. The Respondent
provided him with a business card which is before the Commission in Exhibit M12. The card describes him as Sales and
Marketing Manager, it purports to present the Applicant as part of the Respondent’s business. The Applicant, and the
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evidence is clear in this respect, never ever passed himself off to a customer of the Respondent as being from Nils Pty Ltd
which company the Respondent says provided management services to it.
There would be no sign to any customer whatsoever that the Applicant was doing anything other than selling the goods
offered for sale by the Respondent.

• Whether the Applicant is making a significant capital contribution to the enterprise for instance by using his own motor
vehicle and providing the maintenance and running costs. If all the Applicant brings his ordinary tools of trade it is not
likely to be a significant factor.
The evidence is that the Applicant supplied his own motor vehicle but he submitted invoices through Nils Pty Ltd for the
maintenance and running costs of the vehicle. He did not carry the cost of supplying the vehicle at all he merely supplied
the vehicle and was paid for it. The Applicant brought nothing other than his skills as a salesman to the business, he
brought no tools because his occupation has none. The Applicant made no capital contribution to the Respondent’s
business whatsoever which does not support the contention that he was an independent contractor.

• How the Respondent pays the Applicant for example by results or on an hourly basis. If the Applicant is paid by results
this might support the contention that he was an independent contractor.
In this case the Applicant received a weekly wage paid into Nils Pty Ltd as was in the initial stages a bonus which was
calculated on the basis of 5% of profit on the gross sales. The Applicant was not paid by results or the number of sales he
made. He was simply on a retainer and bonus system, a regime of payment which is notoriously used in the retail industry
to renumerate salesmen.

• Whether the Applicant has even an obligation to work – if the Respondent has a right to dictate hours of work and the
Applicant cannot refuse a task this supports the Applicant being an employee.
The hours were set by the Respondent. Mr Torelli said that he required there be 37.5 hours worked per week. Even
though in some parts of his evidence he denied that he had set the starting and finishing times for the Applicant in other
parts he said that the Applicant was required to attend the premises, open them and close them during times Mr Torelli
was away on leave. The Applicant’s evidence is that he had specific hours in which he was to work except if he was on
the road, there was some flexibility which allowed him to attend customer calls direct from his house. Mr De Wewver a
salesman employed by the Respondent also gave evidence and was the other salesman involved, he told the Commission
that he worked on exactly the same basis. Clearly the Respondent could dictate the hours of work and did do so, the
Applicant was required to undertake a selling process that was approved by the Respondent and he did so. This points to
him being an employee not an independent contractor.

• Provision of leave, superannuation and other entitlements. These entitlements usually apply to an employee and not to an
independent contractor.
In this case there was an amount of money paid into Nils Pty Ltd to allow for leave for ‘someone’ from Nils each year
and to pay ten days sick leave. In my view this is nothing other than a payment made to the Applicant. The exercise
involved the right to take leave and when he did he invoiced the Respondent for the leave. This type of practice is not
indicative of an independent contract; it is more indicative of a device that an employee might use to be paid for annual
and sick leave yet hide behind the intention that he was in fact not an employee but an independent contractor.

• Place of work – if the Applicant works at his or her own premises this might support him being classified as an
independent contractor.
The Applicant was based in the employer’s premises. He did all of his work from the premises except when he was on the
road selling, he was able to leave from home from time to time to visit customers and he worked in the country while on
sales trips but there is no evidence at all that he worked from his own premises other than to maybe use his computer to
place orders.

• Whether the Applicant had the right of delegation of work to others – if he could employ other people this supports the
Applicant being independent and an independent contractor.
It might be that Nils Pty Ltd could have employed an employee but it never did. The Applicant never exercised an option
if indeed it existed to employ someone to assist him to do the work. There was no right of delegation other than when Mr
De Wewver first started the Applicant had supervisory control over him but not to the extent that he was
Mr De Wewver’s employer, clearly the Respondent was. There is no indication that the Applicant had a right to delegate
or sublet work.

• Whether income taxes deducted by the employer.
In this case income tax was not deducted.
The Applicant through Nils Pty Ltd purported to conduct a business. The business produced financial statements for each
year for instance Exhibit M6 contains the Financial Statements For Nils Pty Ltd ABN 008931075. The report contained
all of the information about a company which is required by the Companies Law. Inter alia it contains statement of
accounts and accounting policies, profit and loss appropriation statement. It provides a taxation depreciation schedule. In
this respect it should be noted that most of the depreciation for plant and motor vehicles seems to relate to the hairdressing
business conducted by the Applicant’s wife. The statements also show the individual tax returns for the Applicant and his
wife as employees of Nils Pty Ltd. A series of Exhibits M7 and M8 are individual tax returns from the Applicant which
show him as an employee of Nils Pty Ltd. The Commission heard from the accountant for Nils Pty Ltd who told the
Commission that he had been instructed to prepare these accounts. Two years ago he had drawn the attention of the
Applicant to the taxation rulings which called into question the way that his personal income had been reported to the
Australian Taxation Office (ATO). The Applicant did not issue him any instructions to recast his taxation arrangements
subsequent to that warning until this hearing commenced. There after the accountant was instructed to re-cast the taxation
returns which resulted in additional monies being paid to the ATO.
The Respondent did not deduct taxation, it paid the gross earnings direct to Nils Pty Ltd. In the circumstances the
Commission is able to find that was clearly a device to avoid taxation. The Applicant said that he had offered to Mr
Torelli, who is a new migrant to the country to set up the payment relationship through Nils Pty Ltd because it would be
‘better for both of them’. It appears what he meant was that it was better for him in that he did not have to pay the taxation
that a normal PAYE employee has to pay. The benefits for Mr Torelli are somewhat illusory and it is not apparent what
they are on the face of the arrangement.

• Whether the Applicant provides similar service to the general public for instance does he advertise or put in public
tenders?
There is no evidence at all that the Applicant did work for any other person by way of tender or by offering his services
nor did he sublet any of the Respondent’s work. There is one incident in which he sold a fax machine to an employee of a
customer but he owned the fax machine and that could be regarded as a personal sale. Ms Auerbach, of Counsel, who
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appeared for the Respondent explored with the Applicant the reason why a number of invoices in the number sequence
were missing, suggesting that they may have been used to invoice other persons for goods or services supplied. However
the Applicant denied that he had conducted any such sales and there is no evidence of it before the Commission. In short
there is no indication from the evidence that the Applicant provided services to the general public.

• Whether the employment the Applicant was providing was skilled labour or labour that required special qualification.
The Applicant was a sales person pure and simple, he offered no particular skill that would not be available to the
Respondent from many other persons who had been trained to sell. There is no indication that he has a skill which would
support the contention that the Applicant was an independent contractor.

• Whether there is scope for the Respondent to bargain for remuneration. If there is no scope that supports the contention
that the Applicant was an employee.
The events here were that the Respondent fixed the rate of remuneration, he said how much would be paid by way of
bonus. He reduced the bonus in discussion with the Applicant. The way the remuneration was set clearly supports the
contention that the Applicant was an employee.

12 I am required to weigh all the relevant factors and make a judgement about the overall relationship, that is, whether it was one
of employer and employee or one of an independent contract, that is a contract for services. In this case it is overwhelmingly
clear that the Applicant was an employee of the Respondent. The arrangement with Nils Pty Ltd is nothing but a complete and
utter sham, a device which, prima-facie, has been used by the Applicant and the Respondent to diminish the Applicant’s
exposure to the taxation laws.

13 S.29 (1)(b)(i) requires that as condition precedent to the exercise of the jurisdiction that an applicant is an employee and when
considering unfair dismissal that the person was dismissed, or when considering contractual benefits that the benefit claimed is
not under an award or order of the Commission. The Applicant was an employee and I so find. The jurisdiction then arises
under s.29 and I will proceed to deal with the rest of the claim.

14 Before I do so I need to consider the credibility of the witnesses. I have been able to hear the evidence of the Applicant and Mr
Torelli and Mr Peter De Wewver on behalf of the Respondent. I have some doubts about the Applicant’s evidence although I
am not prepared to find that he is completely devoid of credibility. The evidence of Mr Torelli also presents some difficulties I
think because of some lack of understanding by him of the business rules which need to be applied in the country.  I have no
difficulty to find that Mr De Wewver is a credible witness. I confine my comments about credibility of the two main witnesses
to say I treat the evidence of both of them with caution and therefore cannot make a positive finding that the evidence of the
Applicant ought to be favoured over the evidence of the Respondent on a blanket basis. I will make my assessment about what
happened on the balance of probabilities given all of the evidence before me.

15 Insofar as the claim for unfair dismissal is concerned an examination of the evidence shows that in the last nine months of
2001 and into January 2002 issues Mr Torelli raised with the Applicant about the concerns it had on the volume of sales being
made. The Applicant was told he should be out on the road more but he did not respond. Mr Torelli thought that he was not
promoting items for sales such as computers which were more profitable rather than standard supply consumables such as ink.
The Applicant did not respond to any of these entreaties and I so find. At the same time it is clear on the evidence that the
business was not running well. The Applicant himself described that the situation when he started with the Respondent there
were four or six companies selling similar products but by the time he finished there were fourteen or so competitors. Many of
those competitors were big companies and they were making penetrations into the market place. Mr Torelli said that the end
result of this competition was that he began losing money and not only did he talk to the Applicant about his performance he
told him that he was not able to pay the production bonus that had been agreed and it was gradually reduced to nothing.

16 I will deal with there was an entitlement to the contractual benefit of bonus later in these Reasons but it is useful to comment
about it in the context of the dismissal, that both of the parties saw that there was a need to increase sales. The action of Mr
Torelli had been to reduce the payments for bonus because the Respondent just could not afford to meet the payments and I
accept that to be reasonable in the circumstances. Mr Torelli ultimately told the Applicant that the Respondent would be
terminating is Nils Pty Ltd which he always regarded as the employer of the Applicant. if things did get better This occurred in
September 2001 and followed upon the discussions earlier in the year about the diminution of the productivity bonus.

17 Mr Torelli had expressed his concern about the way the Applicant went about placing his orders. He eventually became
concerned about the diminishing sales and the Applicant’s lack of performance in the achievement of those sales. The evidence
of Mr De Wewver is that Mr Torelli told him in December that he had been trying to get the Applicant to uplift his
performance over several months and that he had given him a final chance otherwise he would dispense with the services of
Nils Pty Ltd. This is contemporary evidence of a concern by the Respondent about the Applicant’s performance.

18 Ultimately the dismissal was effected as the Applicant had become completely ineffective. This happened on or about 2nd

January when he was told that if his sales did not improve in that month his services would be terminated. He took two weeks
sick leave from 7th January 2003. He would have returned to work on 21st January 2003.

19 On his return Nils Pty Ltd was given a notice of termination (Exhibit M2). The notice is addressed to Nils Pty Ltd because the
Respondent wanted to terminate the contract of Nils Pty Ltd due to shortage of sales. The Respondent notes that it could no
longer take advantage of the service the company was providing. The termination letter has all of the hallmarks of an
understanding by Mr Torelli that he was not dealing with the Applicant at all he was dealing with Nils Pty Ltd and as an
expression of the feelings or otherwise of Mr Torelli about the Applicant is of little value. I find the Respondent did have a
genuine belief that sales were a problem and that it had given the Applicant every chance to improve. He did not take
advantage of that chance.

20 An employer is entitled to ensure the business efficacy of it’s operation. It has a duty to ensure that it runs in a financially
responsible way, the Corporations Law requires this. Mr Torelli concluded he had to do something about the poor the sales, he
decided that the Applicant was making no real contribution to remedy that situation. Mr Torelli had tried to ensure that the
Applicant changed his ways in that respect, that was unsuccessful and in the end the Respondent did what it thought was open
to it at the time and terminated the contract of Nils Pty Ltd. As I have found the Respondent was really terminating the contract
of the Applicant but in doing so when one applies the authorities there was no unfairness. There was not an abuse of the right
to terminate, there has been a fair go, the Applicant was given every chance to improve and in those circumstances there was
no unfair dismissal.

21 I deal now with the claim for contractual benefit. I find that there was a contract which included a payment of a base rate of
$800.00 per week and a productivity bonus of 5%. It is claimed by the Applicant and admitted by the Respondent that was the
arrangement. In April 2001 the amount of bonus was reduced to 3%, this was a unilateral action taken by the Respondent and
there was no agreement to it at the time by the Applicant. He made his feelings known about the reduction but he eventually
accepted it. Later the same process happened again and eventually led to no bonus being paid at all. The Respondent says that
there was no ability to pay the bonus because of lack of performance and the bonus fell away.
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22  It was open for the Applicant when that happened to say there had been a repudiation of a contract, he did not do so, he
continued to work, I find that he then clearly accepted the reduction by changing his invoicing pattern so that he did not ask for
the bonus any more. He says he did that because he knew he was not going to get paid. That my view is clear expression of an
understanding that the bonus payments had been stopped even though the Applicant says that he continued to work on because
he had no other option. In my assessment of the evidence the Applicant by conduct accepted the reductions of the bonus
payment until it ceased completely. His protestations at the end of the contract are somewhat hollow given the time that passed
between when the payments stopped and the end of the contract of employment.

23 I find there was no contractual benefit denied to the Applicant and that part of the application will be dismissed.
24 I consolidate my findings as follows. The Applicant was an employee of the Respondent and the Commission has jurisdiction

to deal with the matter. Second there has been no unfair dismissal; there has been no breach by the Respondent of the
authorities which are to be applied when considering whether the Commission will intervene in the dismissal by an employer
of an employee (Undercliffe Nursing Home v Federated Miscellaneous Workers Union (1985) 65 WAIG 385). Finally the
Applicant has not established that at the time the contract came to an end, or before it, there was a claim for a contractual
benefit because the contract had been varied by consent to remove the benefit claimed. Orders will issue accordingly.

_________

2003 WAIRC 08929
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES KEVIN EAST, APPLICANT
v.
INTEGRAL BUSINESS SYSTEMS PTY LTD, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DATE TUESDAY, 5 AUGUST 2003
FILE NO. APPLICATION 199 OF 2002
CITATION NO. 2003 WAIRC 08929
_________________________________________________________________________________________________________

Result Dismissed
_________________________________________________________________________________________________________

Order
HAVING heard Mr P. Mullally who appeared on behalf of the Applicant and Ms J. Auerbach (of Counsel) who appeared on behalf
of the Respondent, the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders:

THAT the application be, and is hereby dismissed.
(Sgd.) J. F. GREGOR,

[L.S.] Commissioner.

____________________

2003 WAIRC 08870
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES MARK JOHN GALLOWAY, APPLICANT
v.
ROBYN B MCKERN (LIQUIDATOR) KPMG, RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
DATE TUESDAY, 29 JULY 2003
FILE NO. APPLICATION 330 OF 2003
CITATION NO. 2003 WAIRC 08870
_________________________________________________________________________________________________________

Result Application dismissed.
Representation
Applicant Mr K. Chilvers (as agent)
Respondent Mrs K. Reid (of counsel)
_________________________________________________________________________________________________________

Reasons for Decision
1 On 14 March 2003 Mr Galloway referred a claim of unfair dismissal to the Commission. He named the respondent as Robyn B

McKern (Liquidator) KPMG. A conference of the parties revealed a number of issues arising from his application and as a
consequence Mr Galloway applied to amend his Notice of Application. Due to the potential issues of jurisdiction arising from
his application, and the opposition of the respondent to the application to amend, the application to amend was heard formally.
The timing of the hearing took into account Mr Galloway’s desire to seek the appropriate advice and or representation.

2 The essential issue, and the subject of these Reasons for Decision, arises from the identity of his former employer. Necessarily,
Mr Galloway’s claim must be made against his former employer and it is the identity of his former employer which is not
agreed between the parties.
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3 As Mr Galloway makes clear in his submission, he has named as the respondent to his application the person who wrote to him
in the letter of offer of 4 October 2002 (which is attached to his Notice of Application). That letter is signed on behalf of
Robyn McKern, Administrator and is on KPMG letterhead. It refers to a company “Exfield Pty Ltd (Administrators
Appointed)” and states—

“As you are aware, Barry Honey and I were appointed Voluntary Administrators of Exfield on 19 September 2002.

I understand that you were employed by Exfield, and that you were in addition a director of the company. It is clear to me
that the duties which you were performing prior to 19 September 2002, are no longer required to be performed for the
company in the present circumstances. This letter is to confirm the termination of your employment with Exfield with
immediate effect.

Subject to your agreement on the terms which I will propose to you, you may remain in my employment for a limited
term subsequent to the date of administration and I refer you to the proposal in the attached letter.”

4 Mr Galloway therefore believes he was employed by Robyn McKern both in her capacity as administrator and as an employee
of KPMG.

5 A Notice of Answer and Counter Proposal was filed in this matter from Robyn McKern and Barry Honey as joint and several
liquidators of Exfield Pty Ltd (in Liquidation). The Notice of Answer and Counter Proposal, relevantly, states that they are the
correct respondents. The address is the same address as that on the letterhead of KPMG.

6 In the proceedings before me, Mr Galloway does not seek to amend the name of the respondent. The submission on behalf of
the respondent is, however, that the evidence does not show that KPMG was ever Mr Galloway’s employer. Rather, the letter
of offer of 4 October 2002 and all subsequent correspondence between the parties unequivocally identifies Exfield Pty Ltd as
the relevant employer as Mr Galloway himself admits is recorded on his payslips and separation certificate. The submission is
made that it is an established principle of law that in entering into employment arrangements administrators and liquidators do
so as agents for the relevant company and not in a personal capacity. Although an administrator can be personally liable
pursuant to s.443A(1) of the Corporations Act 2001 for “debts” incurred in the course of the administration this does not apply
to claims of unfair dismissal because such claims are essentially for unliquidated damages rather than debts.

7 The respondent essentially submits—
1. that the claim of unfair dismissal has named the wrong person as the respondent;

2. that the only relevant employer is a company in liquidation;

3. that Mr Galloway has shown no intention of seeking leave to proceed against that company pursuant to s.471B
of the Corporations Act 2001;

4. it would be contrary to the public interest for the application to be allowed to continue further; and

5. the application is without merit.

8 The respondent submits that the application should now be dismissed.

9 My conclusions in this matter are as follows. I quite understand Mr Galloway’s reasons for having named the respondent as his
former employer. He has merely followed the letterhead and the author’s name on the letter which offered him employment.

10 However, I find as a matter of fact that at the time he was offered employment the person offering the employment, Robyn B
McKern, had been appointed as administrator of Exfield Pty Ltd. I am satisfied that by virtue of s.437B of the Corporations
Act 2001, Robyn B McKern offered employment in her capacity as agent for Exfield Pty Ltd and not in her personal capacity.
Her actions bound the company and not herself personally. I am satisfied, and find, that KPMG was not Mr Galloway’s
employer. I merely observe that the use by Robyn B McKern of KPMG letterhead would not unnaturally allow a contrary
conclusion to be drawn.

11 Therefore, Exfield Pty Ltd was Mr Galloway’s employer. This is simply because Robyn B McKern was acting as agent for that
company when employment was offered in the letter of 4 October 2002. This conclusion is consistent with the separation
certificate and Mr Galloway’s payslips.

12 Mr Chilvers submitted that Robyn McKern can be personally liable in Mr Galloway’s claim of unfair dismissal. He referred to
s.443A(1) of the Corporations Act 2001. That states as follows—

“The administrator of a company under administration is liable for debts he or she incurs, in the performance or
exercise, or purported performance or exercise, of any of his or her functions and powers as administrator, for:
(a) services rendered; or
(b) goods bought; or
(c) property hired, leased, used or occupied.”

13 I firstly observe that s.443A applies where a company is under administration. Whilst that was the case when Mr Galloway
was employed it was not the case at the time he was dismissed. By that time the company was in liquidation. Therefore s.443A
is simply not relevant to Mr Galloway’s claim that on 14 February 2003 he was unfairly dismissed.

14 However, in any event for his submission to be valid Mr Chilvers would need to show that Mr Galloway’s claim of unfair
dismissal is a “debt”. He would need to show that it is a debt Robyn McKern has “incurred”. He would then need to show that
it was a debt she incurred for either services rendered, goods bought or for property hired, leased, used or occupied. I cannot
see that Mr Galloway’s claim of unfair dismissal can be any of these things. If anything his claim seeks redress for a wrong
allegedly committed. There is authority for the proposition that the word “debt” is to be given its usual meaning which invokes
a distinction between a debt and a liability for unliquidated damages: Molit (No. 55) Pty Ltd v Lam Soon Australia Pty Ltd
(Administrator appointed) & Anor (No. 2) [1996] 659 FCA 1, 1 August 1996. A claim of unfair dismissal is not a “debt’ and is
more akin to a claim for unliquidated damages. Accordingly, Robyn McKern is not personally liable in Mr Galloway’s claim
of unfair dismissal.

15 Therefore, the conclusion to which I am driven is that the correct identity of Mr Galloway’s former employer is Exfield Pty
Ltd. I find as a matter of fact that that company was placed in liquidation on 12 December 2002. By operation of s.471B of the
Corporations Act 2001, these proceedings are not able to continue without the leave of the Federal Court or Supreme Court.
Indeed, now that the correct identity of Mr Galloway’s former employer is determined, it is apparent to me from s.471B of the
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Corporations Act 2001 that Mr Galloway’s application to this Commission made on 14 March 2003 was not able to be
commenced without that leave. Section 471B is as follows—

“471B Stay of proceedings and suspension of enforcement process
While a company is being wound up in insolvency or by the Court, or a provisional liquidator of a company is
acting, a person cannot begin or proceed with—
(a) a proceeding in a court against the company or in relation to property of the company; or
(b) enforcement process in relation to such property;
except with the leave of the Court and in accordance with such terms (if any) as the Court imposes.”

16 This Commission is a court for the purposes of s.471B: Helm v. Hansley Holdings Pty Ltd (In Liquidation) [1999] WASCA
71; 79 WAIG 1860.

17 I have no doubt that Mr Galloway has acted in good faith according to the information available to him at the time and that he
feels a genuine grievance at the reason given for his dismissal. Further, he has the standing to bring a claim of unfair dismissal
to the Commission notwithstanding his bankruptcy (Gardner v Police and Nurses Credit Society (2000) 80 WAIG 4440).
Nevertheless, the operation of the Corporations Act 2001 as I have described above effectively prevents this Commission from
exercising its jurisdiction to deal with his claim of unfair dismissal that it otherwise would be able to exercise.

18 In the ordinary course of events, that might allow me to reach the conclusion that Mr Galloway’s application should now be
adjourned to allow him the opportunity to seek leave from the Federal Court or Supreme Court to bring a claim of unfair
dismissal against Exfield Pty Ltd (in Liquidation). However, the ordinary course of events might be better described as being
circumstances where, after a claim of unfair dismissal has been referred to the Commission, the former employer (being a
company) is placed under administration or goes into liquidation. In such a circumstance, it is entirely proper to adjourn the
claim to allow the applicant an opportunity to seek the necessary leave for it to continue.

19 Where, as here, the former employer was a company in liquidation prior to Mr Galloway’s claim being referred to the
Commission, the Commission was not able to accept or proceed with that claim without the leave of the Federal Court or
Supreme Court. Accordingly, it hardly seems appropriate to adjourn an application which ought not be in existence. Rather, it
is entirely appropriate that an order now issue dismissing the application.

20 In doing so I am mindful that Mr Galloway is able, if he wishes, to seek the leave of the Federal Court or Supreme Court to
bring a claim of unfair dismissal against Exfield Pty Ltd (in Liquidation), and if that leave is granted, refer a claim of unfair
dismissal to this Commission even though his employment has ended more than 28 days prior to the making of such an
application. The Commission may, or may not, decide that it would be unfair not to accept such an application: s.29(3) of the
Industrial Relations Act 1979. I hasten to add that I do not suggest at all that he do so. On the evidence which is likely to be
presented in such a matter, Exfield Pty Ltd is insolvent and such a claim is unlikely to have any practical outcome at all. The
point to be made is that I am satisfied that while it is entirely appropriate that this application now be dismissed, the dismissal
of the application does not leave Mr Galloway without any possible future course of action.

21 For the above reasons an order now issues which dismisses the application.

_________

2003 WAIRC 08872
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES MARK JOHN GALLOWAY, APPLICANT
v.
ROBYN B MCKERN (LIQUIDATOR) KPMG, RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
DATE TUESDAY, 29 JULY 2003
FILE NO. APPLICATION 330 OF 2003
CITATION NO. 2003 WAIRC 08872
_________________________________________________________________________________________________________

Result Application dismissed.
Representation
Applicant Mr K. Chilvers (as agent)
Respondent Mrs K. Reid (of counsel)
_________________________________________________________________________________________________________

Order
HAVING HEARD Mr K. Chilvers (as agent) on behalf of the applicant and Mrs K. Reid (of counsel) on behalf of the respondent,
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders—

THAT the application is hereby dismissed.
(Sgd.) A. R. BEECH,

[L.S.] Senior Commissioner.

____________________
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2003 WAIRC 08918
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES ROBERT GREEN, APPLICANT
v.
MILLENIUM INORGANIC CHEMICALS, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DATE TUESDAY, 5 AUGUST 2003.
FILE NO. APPLICATION 976 OF 2003
CITATION NO. 2003 WAIRC 08918
_________________________________________________________________________________________________________

Result Dismissed
Representation
Applicant Mr A. Lovell appeared on behalf of the Applicant
Respondent Mr H. Downes (of Counsel) and with him Mr J. Quan-Sing (of Counsel) appeared on behalf of the

Respondent
Catchwords contractual benefits – Rules of Interpretation offered – Industrial Relations Act, 1979 s.29(1)(b)(ii)
_________________________________________________________________________________________________________

Reasons for Decision
1 On 26th June 2003 Robert Green (the Applicant) applied to the Commission for orders pursuant to s.29(1)(b)(ii) of the

Industrial Relations Act, 1979 (the Act) claiming that he had been denied benefits under a contract of employment with
Millenium Inorganic Chemicals (the Respondent).

2 The Applicant alleges that he has a right to a payment of sick leave for an indefinite period. This entitlement emanates from a
clause in his contract of employment which provides that if he suffered an illness or an accident and provided medical
evidence that under the General Conditions of Employment (Exhibit A) he is entitled in the event of absence up to a month’s
duration, no loss of income, after one month’s continuous absence and he was still ill, his base salary. A provision in the clause
which is purported by the Respondent to allow it to review sickness cases after three months absence, does not allow it to do
anything other than conduct a review, that is if he is still has medical certificates, as in this case he did, the Respondent is
obliged to continue to pay his base salary indefinitely.

3 On behalf of the Respondent it is argued by Mr Downes (of Counsel) that the proper interpretation of the contract cannot lead
to such a conclusion. He argues that the plain and ordinary meaning of the clause is that it does not contain any words which
suggest paid sick leave is unlimited. There are four sentences in the clause, the first reads in the case of genuine sickness or
accident with an absence of up to one month’s duration no loss of income will be experienced. According to Mr Downes that is
an indication that sick leave is not unlimited because clearly after a month some loss will occur. This contention gains further
support in the next sentence which provides that after a month’s absence the base salary will continue, but all allowances will
cease.

4 Mr Downes argues that this is the beginning of a continuum which ends with the Respondent having the entitlement to review
whether payments continue at all. He concedes that in circumstances where there is at least three month’s continuous absence
that there is an option for an employee to claim salary continuance, but that is not an entitlement embedded within the clause
itself. To interpret the clause as it is contended by the Applicant would lead to a commercial absurdity for which no historical
basis can be detected in any of the published cases.

5 The task of the Commission in dealing with applications made under s.29(1)(b)(ii) has been discussed at length by the Full
Bench in Perth Finishing College Pty Ltd v Susan Watts (1999) 69 WAIG 2307. This case requires it to be established that the
applicant is an employee, that the matter referred is an industrial matter, that the respondent has not allowed a benefit claimed
and the benefit is not one which exists under an award or order of the Commission.

6 In this case none of these issues are in dispute, what is in dispute is the meaning of Clause 6.2 Sick Leave of the General
Conditions of Employment because it is within this clause that the Applicant claims resides a benefit of the type described by
Johnson C in Balfour v Travelstrength Limited (1980) 60 WAIG 1015.

7 What is required to be determined in this case is whether there is a benefit to which the Applicant is entitled under his contract
of service. In Bartlett v Indian Pacific(1988) 68 WAIG 2508 Fielding C, as he was then, described the task as follows:

“By its very nature that [task] requires that the Commission ascertain what benefits are embodied in a particular
contract. Since a contract is a legal phenomena its meaning and scope can only be sensibly determined having regard
to legal concepts and particularly the laws of contract.”

8 The jurisdiction of the Commission under s.29(1)(b)(ii) has also been described in Simmons v Business Computers
International Pty Ltd (1985) 65 WAIG 2039.

“The jurisdiction of the Commission which is founded by a proceeding brought under s.29(b)(ii) of the Act is judicial. It
is not arbitral or legislative. The Commission’s jurisdiction is thus limited to ascertainent of the existing rights by a
determination of whether or not an employee has been denied a benefit, not being a benefit under an award or order, to
which the employee is entitled under a contract of service.”

9 The Commission must therefore determine whether as a matter of law there is a benefit. It must do so by applying the rules of
interpretation bearing in mind that a benefit as defined by Johnson C in Balfour v Travelstrength (1980) 60 WAIG 1015 is “a
benefit wide enough to allow an employee to bring to the Commission a matter which the employee believes that he/she has
been deprived of an advantage entitlement, right, superiority, favour, good or pre requisite by the action of the employer in
contravention of a provision of the contract of service.”

10 In interpreting the contract the Commission must do so within the rules of interpretation that have been established. I discussed
these rules in my Decision in Electrical Trades Union of Workers of Australia (Western Australian Branch), Perth v
Goldsworthy Mining Ltd (1988) 68 WAIG 1106—

“In Appeal No. 3 of 1987 between Robe River Iron Associates, Appellant and Amalgamated Metal Workers and
Shipwrights Union of Western Australia and Others, Respondents (67 WAIG 1097) the Industrial Appeal Court has laid
down the dicta to be applied. In his decision, His Honour Mr Justice Brinsden wrote the following:-

“All I think I need do is to refer to my own remarks in Norwest Beef Industries Limited and Derby Meat
Processing Co Ltd v. West Australian Branch, Australian Meat Industry Employees Union (64 WAIG 2124 at
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p.2127). That was a case dealing with an award but there is no difference in approach to that to be applied to
the construction of an ordinary agreement as in this Agreement. The meaning of a provision in the Agreement is
to be obtained by considering the terms of the Agreement as a whole. If the terms are clear and unambiguous it
is not permissible to look to extrinsic material to qualify the meaning of the particular provision being
considered. Therefore, when the issue is which of two or more possible meanings is to be given to a contractual
provision it is not permissible to look at actual intentions, aspirations, or expectations of the parties before or at
the time of the contract, except in so far as they are expressed in the contract but to look at only the objective
framework of facts within which the contract came into existence, and to the parties presumed intentions in that
setting: per Mason J. in Codelfa Construction Pty Ltd v. State Rail Authority (New South Wales) (1981-82)
149 CLR 337 at p.352. Should a consideration of the whole terms of this Agreement expose an ambiguity in the
construction of Clause 6(9) then resort may be made to extrinsic material and in certain circumstances any
trade custom or usage.”

Later in this decision I am required to consider the use of extrinsic material as the Respondent alleges that there is
ambiguity in the words contained in the clause. It is instructive to note that Mr Justice Brinsden made it clear that
consideration should be of the whole of the terms of the agreement and if that consideration exposes an ambiguity then
resort may be made to extrinsic material. I understand this to mean that it is not the case that the mere assertion that a
word in the clause to be interpreted is ambiguous allows the examination of extrinsic material. It is necessary that the
consideration be made of the whole of the terms of the agreement and if that exposes ambiguity then resort to extrinsic
material can take place.
It is sufficient to complete exposition of the rules to be applied to refer to the same decision and the writing of another
member of that Bench, Kennedy J. who expressed the following views:-

“It is not in issue that, as Mr Stone for the respondent contended, in interpreting an award or industrial
agreement the words used are to be given their “ordinary common sense English meaning” or their “ordinary
and natural meaning”. Allowance must be made for the fact that the award or industrial agreement may have
been drafted by industrial rather than necessarily by skilled draftsmen, so that there should not be “too literal
adherence” placed on the strict technical meaning of words, but that the matter should be viewed broadly to
give the agreement a meaning consistent with the intention of the draftsmen. Subject to this, the rules to be
applied in interpreting an industrial agreement are those applied in the interpretation of statutes, deeds or other
documents.” (67 WAIG 1097 at p.1100)”

11 It is argued by Mr Lovell that the meaning of the clause is plain on its face. He says in interpreting the clause the meaning is
clear, and there is no ambiguity which would require the Commission to use any extrinsic aid in determining the true meaning.
The obvious intention is that all the Respondent can do after three months is review the sickness of the applicant, that is it can
decide whether he still qualifies under the clause by having a current medical certificate and if he does, it must continue to pay
him for as long as he remains ill without any restriction, that is the entitlement exists indefinitely.

12 As I have said earlier that is not the interpretation offered by Mr Downes on behalf of the Respondent.
13 The clause in its entirety as it appears in the General Conditions of Contract is as follows—

“6.2 Sick Leave
In the case of genuine sickness or accident, with an absence of up to one month’s duration, no loss of income is
experienced. After one month’s continuous absence, base salary will continue to be paid but all allowances will cease.
The company guideline is to review sickness cases after three months absence. Medical certificates are required for all
absences in excess of two working days.”

[Exhibit A]
14 I take this opportunity to discuss the context of the clause in the document itself. One has to observe that the contract is not

written in the way a ‘skilled draftsman’ would draft such a contract. It is well within the genre described by Kennedy J in Robe
River Iron Associates v AMWU (1987) 67 WAIG 1097 when he observed that allowance must be made for the fact that an
award or an industrial agreement may have drafted by industrial rather than necessarily by skilled draftsmen. Because of this
‘too literal adherence’ should not be placed on the strict technical meaning of words but the matter should be viewed broadly to
give the agreement a meaning consistent with the intention of the draftsman. Otherwise the rules generally applied to
interpretation of statutes, deeds and other documents apply.

15 The draftsman in this contract here under review used very imprecise language in many of the clauses to describe the
conditions of employment. The language is conversational more than prescriptive. Examples can be seen in clause 3.0 Hours of
Work where words such as “it is not the company’s intention to disadvantage you or request that you work unusually long or
difficult hours. In the event that you are directed to work excessive hours the company will provide time in lieu”. Those words
simply mean there will be no paid overtime, additional work will be compensated by time in lieu. This type of language
appears throughout the document. Usually such wording is designed to promote a general feeling of goodwill between the
parties but a detriment is it is inclined to be difficult to interpret when applying the natural and normal meanings of the words
and so the potential for ambiguity is large.

16 Many of the provisions are referred to by implication for instance in respect to leave entitlements “Within Australia the
Company recognises all gazetted public holidays in the State in which you are based” similarly overseas employees are
entitled to the local statutory public holidays. There is no particularisation of what those holidays are.

17 It is in the preceding context one needs to consider the sick leave clause. The particular words which are in contention are these
“The company guidelines is to renew sick list cases after three months absence”. On my understanding of the word ambiguity,
it is present here.

18 An ambiguity is a word or phrase which is capable of a double meaning which is either deliberate or caused by an inexactness
of expression or an expression able to be interpreted in more than one way. A word or expression is as ambiguous if it has an
obscure or double meaning or it is difficult to classify (Australian Concise Oxford Dictionary 8th Edition Oxford University
Press).

19 In my opinion the words in question are capable of more than one meaning in fact they are capable of many meanings. They
are the least positive set of words in the sick leave clause. For instance the first sentence, “In the case of general sickness or
accident with an absence of one month’s duration no loss of income is experienced”, is clear on its face. The following
sentence “After one month’s continuous absence the base salary will continue to be paid for but all allowances will cease”,
again that is clear. So is the final sentence “Medical certificates required for all absences in excess of two working days.” The
intention of the words ‘The company guideline is to review sickness cases after three months absence’ is manifestly lacking in
clarity, is obscure and therefore ambiguous. I find I need to use extrinsic aids to determine the proper interpretation of that
sentence.
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20 In doing so I refer to Simmons v Business Computers International Pty Ltd op.cit. as approved in Perth Finishing College
op.cit. and note that the Commission in dealing with an application under s.29(1)(b)(ii) is acting judicially and as an arbitral or
legislative body. In those circumstances it is clear that it is not examining the fairness or otherwise of the contractual provision.
That is beyond the scope of the jurisdiction granted in s.29(1)(b)(ii) in other words the Commission is unable to make an
interpretation and contemporaneously apply any of the notions that are contained in s.26 of the Act.

21 The parties have presented by consent a bundle of documents which are to be used by the Commission as the only extrinsic
aids if the Commission reached the conclusion as it has that the words in question are ambiguous. It is worth noting that
Mr Lovell attempted to call some evidence as to the impressions that the Applicant and other employees may have had about
the intention of the clause. However those views did not assist the Commission with its task. The task is to make an objective
interpretation of what the words mean.

22 In making an interpretation I have examined the staff package and the information handbook for employees. I have also
examined letters dated 7th , 8th and 28th November 2002 and the 4th and 16th December 2002. My impression from the
consideration of all that material is that the clause should be interpreted in the following way.

23 If a person became sick and supplied a medical certificate for an absence in excess of two working days or the sickness was
genuine or there had been an accident there would be no loss of income at all experienced for an absence up to one month’s
duration. After one month’s continuous absence and the person is still by medical certificate assessed to be suffering a genuine
illness or effect of an accident, the base salary will continue to be paid but all allowances would cease. This means that there
would be a reduction in the amount of payment received after the first month.

24 This immediately calls into question the assertion of the Applicant that he is entitled to continue to be paid indefinitely. By
examining the Information Handbook For Employees it becomes clear that the proper interpretation would be that if a person
then continued to be absent for a continuous period of three months then they would be entitled to salary continuance, after that
three month period. Salary continuance is not explained in any of the documents before the Commission but it was referred to
in the evidence of a witness, Ms Roberts, who was called by the Respondent. She described the system where an insurance
company provides a policy against which a claim can be made and if successful that claim would result in payments at a rate
less than the base salary after a period of three months continuous absence.

25 In this case that aggregate period was reached hence the review but the Applicant was never in a position to make such a claim
for salary continuance because he was not absent continually for three months.

26 Given this interpretation it can be seen that there is a descending entitlement to recompense. During the first month there is no
loss in income. In the event of continued sickness after one month’s continuous absence the payments would continue but at
the base rate only. After three months the Respondent had a right to review the payments being made. Even though the words
used in the clause do not specifically provide for such a review the only sensible meaning which can be given to them is that
there is continuum of decreasing payment for sickness in the event of a genuine sickness or accident so that the Respondent
was able after three months to consider whether any payments at all would be made.

27 As I have said earlier the Commission is not to review the fairness or otherwise of the contract it is to give meaning to the
words in the relevant clause to determine the benefit as is described in Perth Finishing College op.cit.

28 I find on the interpretation of Clause 6.2 sick Leave of the General Conditions of Employment in accordance with the rules of
interpretation the Applicant is not entitled to the paid sick leave for an indefinite period and the application will be dismissed.

_________

2003 WAIRC 08919
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES ROBERT GREEN, APPLICANT
v.
MILLENIUM INORGANIC CHEMICALS, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DATE TUESDAY, 5 AUGUST 2003
FILE NO. APPLICATION 976 OF 2003
CITATION NO. 2003 WAIRC 08919
_________________________________________________________________________________________________________

Result Dismissed
_________________________________________________________________________________________________________

Order
HAVING heard Mr A. Lovell who appeared on behalf of the Applicant and Mr H. Downes (of Counsel) and with him Mr J. Quan-
Sing (of Counsel) on behalf of the Respondent, the Commission pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders:

THAT the application be, and is hereby dismissed.
(Sgd.) J. F. GREGOR,

[L.S.] Commissioner.

____________________
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2003 WAIRC 08895
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES DEBORAH MARGARET HAMPSON, APPLICANT
v.
DIRICH PTY LTD T/A TRAVELWORLD STIRLING, RESPONDENT

CORAM COMMISSIONER J L HARRISON
DATE THURSDAY, 31 JULY 2003
FILE NO/S. APPLICATION 1140 OF 2002
CITATION NO. 2003 WAIRC 08895
_________________________________________________________________________________________________________

Result Application for contractual benefit allowed.
Representation
Applicant Ms D Hampson on her own behalf
Respondent No appearance
_________________________________________________________________________________________________________

Reasons for Decision
(Given extemporaneously at the conclusion of the proceedings

as edited by the Commissioner)
1 This is an application by Deborah Margaret Hampson (“the applicant”) pursuant to section 29(1)(b)(ii) of the Industrial

Relations Act 1979 (“the Act”). The applicant alleges that she is owed benefits due to her under her contract of employment
with Dirich Pty Ltd Trading as Travelworld Stirling (“the respondent”).

2 The respondent did not appear at the hearing. On 25 March 2003, as a result of communications between the Western Australia
Industrial Relations Commission (“the Commission”) and the respondent, Ms Di’anne Dolzan, the respondent’s director,
informed the Commission that her new address was PO Box 600, Albion, Queensland. A notice of hearing was sent to that
address on 10 June 2003 and was not returned to the Commission. As I am satisfied that the respondent was given adequate
notice of today’s hearing I formed the view that it was appropriate that the hearing go ahead. Even though the respondent has
had adequate notice of the hearing for whatever reason the respondent chose not to appear.

3 The applicant is claiming $1000.00 in overtime payments due to her for additional hours worked throughout December
2000 and January 2001. The applicant gave evidence that during this period the respondent was short staffed and instead of
working her normal 26.5 hours per week, she worked on a full-time basis for approximately five weeks. The applicant stated
that during this period she worked an additional 71 hours over and above her normal hours. The applicant gave evidence that
she was not paid for undertaking these additional hours at the time because the respondent maintained it was short of funds.
The applicant gave evidence that Ms Dolzan agreed to pay the applicant $1000.00 in return for the applicant undertaking this
overtime but this money had not been paid to the applicant.

4 Exhibit A1 is a copy of the applicant’s contract of employment with the respondent. This contract confirms that the applicant
was to work 53 hours per fortnight and that she was to be paid an hourly rate of $12.00 per hour for additional hours worked
over her set hours.

5 On 6 June 2002 the respondent made the applicant redundant. When she was terminated the applicant asked the respondent
about the $1000.00 payment for overtime worked in December 2000 and January 2001 which had still not been paid to her.
The respondent confirmed that it would honour this payment of $1000.00 and this was confirmed in writing to the applicant on
7 June 2002 (Exhibit A2). This letter states that the respondent will pay the applicant $1000.00 for the extra hours worked once
the sale of the respondent’s business has been processed. The applicant gave evidence that given this undertaking she agreed to
wait for the business to be sold. The applicant tendered letters acknowledging the respondent’s promise to pay the applicant
$1000.00 once the business was sold (Exhibit A3). The applicant understood that even though the respondent’s business was
sold in October 2002, she has still not been paid the $1000.00 owing to her.

6 The applicant gave her evidence clearly and, in my view, honestly and her evidence was supported by the contents of the
exhibits tendered. On this basis I have no hesitation in accepting the applicant’s evidence.

7 In an application for contractual benefits under s.29(1)(b)(ii) of the Act, the onus is on the applicant to establish that the subject
of the claim is a benefit to which the applicant was entitled under his or her contract of employment. It is for the Commission
to determine the terms of the contract of employment and to ascertain whether the claim constitutes a benefit which has been
denied under the contract of employment, having regard to the obligations on the Commission to act according to equity, good
conscience and the substantial merits of the case (Belo Fisheries v Froggett (1983) 63 WAIG 2394; Waroona Contracting v
Usher (1984) 64 WAIG 1500; Perth Finishing College Pty Ltd v Watts (1989) 69 WAIG 2307).

8 I am satisfied that the applicant has made out her claim that she is owed $1,000.00 in outstanding overtime payments. I find
that the applicant worked approximately 71 hours overtime during the period December 2000 and January 2001 when the
respondent was short staffed. I also find that the respondent acknowledged that $1,000.00 was due to the applicant for working
this overtime, and the applicant’s entitlement to be paid overtime is outlined in the applicant’s contract of employment (Exhibit
A1).

9 It is clear that when the applicant was made redundant the respondent continued to acknowledge that $1,000.00 was to be paid
to the applicant. Notwithstanding this undertaking to pay the overtime due to the applicant, the $1,000.00 has not been paid. As
I have found that the applicant is entitled to be paid for working the additional hours during the relevant period and as I have
found that the respondent agreed to pay $1000.00 in satisfaction of that claim, it is my view that an order should issue that the
respondent pay the applicant $1000.00 as the applicant has been denied a benefit due to her under her contract of employment.

10 A Minute of Proposed order will issue in those terms.

_________
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2003 WAIRC 08966
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES DEBORAH MARGARET HAMPSON, APPLICANT
v.
DIRICH PTY LTD T/A TRAVELWORLD STIRLING, RESPONDENT

CORAM COMMISSIONER J L HARRISON
DATE OF ORDER THURSDAY, 7 AUGUST 2003
FILE NO/S. APPLICATION 1140 OF 2002
CITATION NO. 2003 WAIRC 08966
_________________________________________________________________________________________________________

Result Application for contractual benefit allowed
_________________________________________________________________________________________________________

Order
HAVING HEARD Ms D Hampson on her own behalf and there being no appearance on behalf of the respondent, the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby—

1 DECLARES that the respondent denied the applicant a benefit under her contract of employment.
2 ORDERS that the respondent pay Deborah Margaret Hampson $1000.00 gross.

(Sgd.) J. L. HARRISON,
[L.S.] Commissioner.

____________________

2003 WAIRC 08636
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES TERESA ANN HOLMES, APPLICANT
v.
BRIDGING THE GAP ROCKINGHAM KWINANA INC, RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED FRIDAY, 4 JULY 2003
FILE NO. APPLICATION 163 OF 2003
CITATION NO. 2003 WAIRC 08636
_________________________________________________________________________________________________________

Result Application out of time accepted
Representation
Applicant Mr B Stokes as agent
Respondent Mr D Johnson as agent
_________________________________________________________________________________________________________

Reasons for Decision
1 On 12 February 2003 the applicant, Ms Teresa Ann Holmes, made application to the Commission pursuant to section

29(1)(b)(i) of the Industrial Relations Act 1979 (“the Act”) alleging that she had been harshly, oppressively and unfairly
dismissed by the respondent, Bridging the Gap Rockingham Kwinana. The date of termination in the application is 1 January
2003 and the application was lodged in the Commission on 12 February 2003. On the papers the application would appear to
be 14 days out of time.

2 Section 29(3) of the Industrial Relations Act 1979, is a provision inserted to provide for a discretionary decision by the
Commission to accept an application beyond the 28 days time limit where, in the Commission’s view, it would be unfair not to
do so.

3 Section 29 of the Act, in part, reads as follows—
“(2) Subject to subsection (3), a referral under subsection (1)(b)(i) is to be made not later than 28 days after the day on

which the employee’s employment is terminated.
(3) The Commission may accept a referral by an employee under subsection (1)(b)(i) that is out of time if the

Commission considers that it would be unfair not to do so”.
4 Prima facie, however, by virtue of the time limit, a matter is required to be within time unless of course there is good reason for

it not to be so, and in that sense all applications are to be treated expeditiously.
5 The considerations relevant to whether it might be considered unfair not to accept the application are covered in the decision of

the Senior Commissioner in Anthony William Andrew v Metway Property Consultants and Auctioneers 82 WAIG 3260, and
the decisions therein referred to, being Clark v. Natures Cargo (1999) 95 IR 201 and Clark v. Ringwood Private Hospital
(1997) 74 IR 413. The factors to be taken into account, which are the factors that I consider relevant, are whether there is an
acceptable explanation for the delay, the merits of the substantive application, whether the applicant took steps to make it clear
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to the respondent that he or she contested the termination, and the prejudice to the respondent. They are factors that are well
covered in those decisions, and should be applied in this instance.

6 The evidence of Ms Holmes is that she worked on 23, 30 and 31 December 2002. She then worked on 2 January 2003 and was
advised at approximately 9.30am of her termination. At no time prior to that was she advised that her position was under
review or that the Joblink program financing was in need of extension. She says she instead worked under the CATS program
and Job Futures program. Ms Holmes undertook the duties of receptionist at Kwinana for four hours a day and she did
administration and reception duties at Rockingham at times. This was for about 1 ½ hours a day. She says at Kwinana she did a
mixture of 80% reception work and 20% administration work. At Rockingham she performed administrative duties in the
morning and in the afternoon did reception work. She was on light duties effective from 2 September 2002 [Exhibit A2].

7 Ms Holmes suffered a workers compensation related injury effective from July 2002. It affected both of her hands. This claim
was accepted for workers compensation and as at 2 January 2003 Ms Holmes was on restricted duties. Ms Holmes was due to
have surgery on 20 January 2003. She was advised of this by her doctor on 20 December 2002. As at 20 February 2003, that is
the time of her post operative review, Ms Holmes still had a lot of numbness in her hand and fingers and slight pain as well.

8 Ms Holmes made inquiries about making a claim for unfair dismissal on 5 February 2003. She thought that her termination
took effect from the end of January and was advised she had 28 days to lodge a claim. She believed her termination took effect
at the end of January because she had been given four weeks pay in lieu of notice. She made arrangements for a friend,
Mr Alan Grayson, to assist her to fill out the forms on Monday, 10 February 2003 as she was still having difficulty with her
hand. Mr Grayson filled out the document on Ms Holmes’ instructions and the applicant signed the document. Ms Holmes then
posted the application to the Commission. Ms Holmes was not represented at the time. She discovered that the application was
out of time after she lodged the document.

9 Ms Holmes received counselling in late 2002 for work related stress. This was during the period October to mid December
2002. The applicant went to see Dr Barrie on 6 January 2003. She was diagnosed for stress and was depressed at having been
made redundant.

10 The applicant says that she could not afford to go to the local court. She has substantial debts, has been looking for work and
regards her prospects as being very poor and is still suffering from the injury to her hand. She says she lost substantial sick
leave entitlements when she was made redundant.

11 Under cross-examination Ms Holmes says that she attended Dr Barrie’s about twice a month since July 2002. At times she was
stressed. The stress was related to her work and the delay in the claim for her injury. She was in a great deal of pain at times.
Ms Holmes denies that she was suffering any stress from personal circumstances at the time. Ms Holmes says that she
currently earns approximately $500 per fortnight in workers compensation. She says she earned approximately the same
amount with the respondent which was about $470 net per fortnight. Her workers compensation payments continued after her
termination and are still being paid. At the time of her termination she was paid 8 weeks redundancy and 4 weeks pay in lieu of
notice.

12 Ms Holmes says that she made an inquiry of the Australian Services Union (ASU) as to whether the respondent, by advertising
a position within the 28 days from her termination, had dismissed her unfairly. She saw an advertisement on 2 February
2003 on the internet. She inquired of the ASU on 7 February 2003. She says she spoke to someone at the ASU on 10 February
2003 and asked—

“Could I go ahead with an unfair dismissal claim because Bridging the Gap had put an ad in that was an ad that was
basically my job before they made me redundant” (Transcript pg45).

She was not advised that her application would be out of time. Following that conversation she had Mr Grayson assist her to
fill out the application.

13 Ms Holmes says she was looking for work on the internet and discovered the respondent’s advertisement for the receptionist
position in Rockingham. She did not apply for the position because she would have felt humiliated. She says the job of
receptionist at Rockingham was advertised on a number of occasions while she worked for the respondent. She says people
were brought in to fill the position. This occurred while she was doing reception work for the respondent. Ms Holmes says she
was replaced by Ms Sarah McCaskey who was brought in initially when she was put off for a week by Dr Barrie and then for
the following two weeks at four hours a day. Ms Holmes says also that Ms Jan Grant was employed on 17 February 2003 as
receptionist at the Rockingham office. Ms Holmes was extremely upset about being made redundant as her work is extremely
important to her.

14 Ms Holmes says that from the time of her dismissal to 10 February she did not indicate to the respondent that she was going to
contest this matter. Ms Holmes says that the first part of the reason for taking the application for unfair dismissal was that Ms
McCaskey was kept at Rockingham in the receptionist’s job that Ms Holmes had prior to her carpal tunnel injury. The second
part of her reason was because she saw the advertisement for the receptionist at Rockingham. She did nothing about it at the
time because she was trying to get through having the operation on her hand. Ms Holmes says she worked at Bridging the Gap
for 7 years and she was told that Joblink funding was being scaled down. However, she came under another program. She
agreed that Bridging the Gap was very flexible in accommodating her on light duties. In re-examination Ms Holmes says that
she was upset that Ms Jan Grant, a friend of Michelle Morris, a person with whom Ms Holmes had a run in, was given the
receptionist job.

15 Dr Barrie is Ms Holmes’ treating physician. He says he saw Ms Holmes on 6 January 2003 at which stage she was in
considerable discomfort due to her injury and was clinically depressed. Dr Barrie says he responded to a fax asking for
information as to why Ms Holmes may have made a late application to the Industrial Commission. He says prior to her
termination she experienced borderline depressive traits and had sought the assistance of a counsellor. He says she was finding
the issue of her injury, in combination with dealing with the workers compensation system to be debilitating. Ms Holmes had
not raised any personal issues with him that may have been a contributing factor to her depression. He says Ms Holmes’
progress from her operation has been slower than the average. Dr Barrie says he saw Ms Holmes again on 28 January 2003 and
she again appeared depressed.

16 Ms Fiona Stafford gave evidence that she has been a friend of the applicant for about 3 to 4 years. She met her at Bridging the
Gap where she worked as a volunteer. She says Ms Holmes was very upset by her dismissal and was in disbelief. Ms Stafford
says Ms Holmes was very nervous about the operation she was to have on 20 January 2003. She says Ms Holmes expressed
reluctance about making a claim against her previous employer as she was loyal to her previous employer.

17 There is no issue as to credibility of the witnesses who came forward. The following is clear on the evidence. Ms Holmes was
made redundant on 2 January 2003. She was scheduled to undergo an operation on her hand on 20 January 2003. Ms Holmes
was preoccupied, stressed and depressed due to the impending operation and due to her loss of job. Ms Holmes had previously
experienced stress due to work related issues. The stress generated mainly from her injury and from dealing with the workers
compensation system. This is the evidence of Dr Barrie. Ms Holmes made no inquiry about making a claim for unfair
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dismissal until 5 February 2003. This was after she had seen the advertisement on 2 February 2003 for a receptionist position
at Rockingham. The advertisement was posted on the internet. Ms Holmes’ hand was not functioning properly and she was in
pain. She made successive inquiries about making a claim for unfair dismissal from 5 February onwards. On 10 February
2003 she, through the assistance of a friend filled out an application for unfair dismissal and posted it to the Commission. The
application was lodged in the Commission on 12 February 2003. Ms Holmes was paid 8 weeks redundancy and 4 weeks
payment for notice in lieu on her termination. The applicant believed that her termination was to take effect at the end of
January as she had been paid 4 weeks notice in lieu. I accept this evidence.

18 Based on the above findings it is clear to me that the injury to Ms Holmes’ hand had nothing to do with whether she was able
to complete an application before the Commission or not. She received assistance to complete this application on 10 February
2003 and seemingly could have received assistance prior to that time to lodge the application within time. The reason she says
she was concerned about the unfairness of her dismissal was because the person who replaced me is still in that position and
that position has been advertised. Ms Holmes says in evidence that she was concerned about Ms McCaskey continuing in the
position that she had filled on relief prior to Ms Holmes’ dismissal. She was also concerned that the job had been advertised
and discovered this on 2 February 2003. Ms Holmes on her evidence did not at any time prior to making the application alert
the respondent to the fact that she intended to challenge her termination.

19 I then go to the factors to be considered. The prejudice to the respondent is the normal prejudice faced in expending the time
and cost involved in defending an application. The witnesses that would be called to defend the application, as far as I am
aware, would still be available. The applicant does not claim reinstatement but instead claims compensation. This therefore is
not a factor in any prejudice to the respondent. The respondent says the length of the delay should be considered. The length of
the delay of the application is 13 days. In other words the application was made 41 days after the date of dismissal. The length
of the delay is not substantial but as I have indicated any delay must be considered relevant unless there is good reason for the
application being late.

20 It is clear from the evidence that the applicant took no steps to make it clear to the respondent that she contested the
termination prior to the lodging of the claim on 12 February 2003. This factor weighs against the applicant. It is clear from the
evidence of Ms Holmes, Dr Barrie and to a degree Ms Stafford that Ms Holmes was suffering stress and depression post her
dismissal. In its simplest terms Ms Holmes was distracted and worried by her impending operation on 20 January 2003. Ms
Holmes had suffered work related stress for some time prior to her dismissal and had received counselling and medical
attention for this. However, my impression of the applicant in giving her evidence was that the operation was a particular point
of concern to her. It is also clear to me from the evidence that Ms Holmes had no intention to make an application for unfair
dismissal until she saw the advertisement for the receptionist job on 2 February 2003. This advertisement was after the time for
making the application had expired. In that sense any concerns that Ms Holmes had about Ms McCaskey taking over her duties
must be considered secondary and of lesser importance. In simple terms then the explanation for the delay relates to Ms
Holmes’ stress, depression and preoccupation with her operation which may have led her not to focus on making a claim rather
than attending to her injury. The other primary reason was that she was alerted to what she believed to be a job of same or
related duties being advertised on 2 February 2003. This led her to query the genuineness of her redundancy.

21 The respondent says that the payments made to Ms Holmes on termination should be taken into account as should the fact that
she has continued to receive workers compensation payments. These payments would need to be taken into account should Ms
Holmes’ application be accepted and should the application be successful. However, should the application be successful the
workers compensation payments and the other payments do not mean on the evidence so far that Ms Holmes could not achieve
some sum by way of compensation.

22 I turn then to the merits of the application. The applicant’s case is that she should not have been made redundant as duties that
were the same or similar to hers were performed by others and in that sense her redundancy was not genuine. Second, the
applicant would say that in the process of making her redundant the respondent did not comply with s.41 and s.43 of the
Minimum Conditions of Employment Act 1993. I find that on the evidence given so far there is an arguable case to be made that
Ms Holmes should not have been made redundant. This is based on her evidence, largely unchallenged, that the duties which
she performed are in the main, duties similar to the job that was advertised on 2 February 2003. Ms Holmes had been with the
respondent for approximately 7 years. The fact that Ms Holmes was suffering an injury and as a consequence was on light
duties may be a relevant factor but in the evidence to date it is not clear that this would be a limitation on her claim. Prima
facie then Ms Holmes has a case to be made.

23 Section 29(3) is a discretionary provision and if I weigh up the factors to be considered I am of the view that the balance tips in
the applicant’s favour. Whilst Ms Holmes did not commence to challenge the termination until 5 February 2003 and then did
not take concrete steps to make the application until 10 February 2003; it must be borne in mind that her evidence and Ms
Stafford’s evidence suggests that she was loyal to her employer and it can be inferred that this loyalty disappeared when she
saw the advertisement on 2 February 2003. The fact that Ms Holmes was also exhibiting a high degree of stress and depression
post her termination, and due to her impending operation, should also be taken into account. For these reasons I find that it
would be unfair not to accept the referral of Ms Holmes’ application out of time. I will issue a declaration to that effect.

_________
2003 WAIRC 08738

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES TERESA ANN HOLMES, APPLICANT

v.
BRIDGING THE GAP ROCKINGHAM KWINANA INC, RESPONDENT

CORAM COMMISSIONER S WOOD
DATE MONDAY, 21 JULY 2003
FILE NO. APPLICATION 163 OF 2003
CITATION NO. 2003 WAIRC 08738
_________________________________________________________________________________________________________

Result Application out of time accepted
Representation
Applicant Mr B Stokes as agent
Respondent Mr D Johnston as agent
_________________________________________________________________________________________________________
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Order
HAVING heard Mr B Stokes on behalf of the applicant and Mr D Johnson on behalf of the respondent, the Commission, pursuant
to the powers conferred on it under the Industrial Relations Act, 1979, hereby declares—

THAT it would be unfair not to accept Ms Holmes’ referral under s.29(1)(b)(i).
(Sgd.) S. WOOD,

[L.S.] Commissioner.

____________________

2003 WAIRC 08711
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES STEVE ROBERT MARTIN, APPLICANT
v.
BDN NOMINEES - TRUSTEE FOR THE BRUCE NICHOLAS FAMILY TRUST, TRADING AS
M + M PRINT, RESPONDENT

CORAM COMMISSIONER J L HARRISON
DATE OF ORDER WEDNESDAY, 16 JULY 2003
FILE NO/S. APPLICATION 1167 OF 2002
CITATION NO. 2003 WAIRC 08711
_________________________________________________________________________________________________________

Result Application alleging unfair dismissal and application for contractual benefits dismissed.
Representation
Applicant Mr S Martin on his own behalf
Respondent Mr H Paiker (of counsel)
_________________________________________________________________________________________________________

Reasons for Decision
1 This is an application by Steven Robert Martin (“the applicant”) pursuant to s.29(1)(b)(i) and (ii) of the Industrial Relations

Act 1979 (“the Act”). The applicant alleges that he was unfairly dismissed from his employment with BDN Nominees Trustee
for the Bruce Nicholas Family Trust trading as M + M Print (“the respondent”) on 27 May 2002. The applicant is also claiming
benefits due to him under his contract of employment. The respondent argues that the applicant is not owed any entitlements
under his contract of employment and raised a preliminary issue of the Commission’s jurisdiction to deal with this application.
The respondent argues that as the applicant was terminated on 27 May 2002 and did not lodge the application alleging unfair
termination until 25 June 2003 this application was lodged one day out of time. At the time this application was lodged there
was no discretion for the Commission to deal with an application lodged in excess of 28 days from the day on which an
employee was terminated.

2 The matter was set down to deal with the preliminary issue of whether or not the Commission had jurisdiction to deal with the
applicant’s claim for unfair dismissal and to deal with the applicant’s claim for benefits due to him under his contract of
employment.

3 It was not in dispute that the applicant ceased employment with the respondent on 27 May 2002 and that the application
claiming that the applicant was unfairly terminated was lodged on 25 June 2002.

4 I accept the respondent’s argument that when the applicant was terminated the Commission did not have any discretion to
entertain an application lodged after 28 days from the date of termination. Section s.29(2) of the Act which applied when the
applicant was terminated reads as follows—

“A referral by an employee under subsection (1)(b)(i) cannot be made more than 28 days after the day on which the
employee’s employment terminated.”

5 There was no discretion in the Act at this time to extend the 28 day time frame. As it was not in dispute that the applicant’s
employment terminated on 27 May 2002 and the application was lodged at the Commission on 25 June 2002, clearly this
application was filed out of time. As the Commission had no discretion at the time to accept an application lodged out of time
the Commission has no alternative but to dismiss the application alleging unfair dismissal for want of jurisdiction (Richardson
and Cecil Bros. Pty Ltd (1994) 74 WAIG 1017).

6 Even though the Commission has no jurisdiction to deal with the applicant’s unfair dismissal claim the Commission is aware
of the reasons for the applicant not lodging his application within the 28 day period. The applicant stated that he was distressed
as a result of his termination and was hopeful that he may be reinstated to his former position. It was not until the twenty eighth
day after his termination that be became aware of his rights to lodge an unfair termination claim and he prepared his notice of
application on this day. At 4.30pm on 24 June 2002 the applicant arranged for a courier to take his application to the
Commission, but as the courier had to travel from Osborne Park to the city to lodge the application, the courier arrived after the
Registry had closed thus the application was not filed until the following morning. If the application had arrived on time on
24 June 2002, then it would have been within time. Notwithstanding this, as this application claiming unfair dismissal was
lodged out of time given there was no power for the Commission to extend the 28 day period prescribed in the then s.29(2) of
the Act then this claim must be dismissed.

Claim For Denied Contractual Benefits.
7 In an application for contractual benefits under s.29(1)(b)(ii) of the Act, the onus is on the applicant to establish that the subject

of the claim is a benefit to which the applicant was entitled under his or her contract of employment. It is for the Commission
to determine the terms of the contract of employment and to ascertain whether the claim constitutes a benefit which has been
denied under the contract of employment, having regard to the obligations on the Commission to act according to equity, good
conscience and the substantial merits of the case (Belo Fisheries v Froggett (1983) 63 WAIG 2394; Waroona Contracting v
Usher (1984) 64 WAIG 1500; Perth Finishing College Pty Ltd v Watts (1989) 69 WAIG 2307).

8 The applicant is claiming $6000.00 which he says is due to him for vehicle expenses which should be reimbursed to him as
part of his contractual agreement with the respondent. The applicant gave evidence that as part of an agreement with the
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respondent, he was paid a car allowance of $150.00 per week to cover the applicant’s costs of using a vehicle for work
purposes. This payment was in lieu of the respondent providing the applicant with a vehicle to be used for work related
purposes. In return for the applicant providing his own vehicle for work related purposes he was paid $150.00 per week as a
car allowance. As the applicant needed a car for work related purposes the applicant entered into a five year finance contract
with Toyota Finance Australian Limited to purchase a vehicle. Under this contract the applicant was to meet loan repayments
of $368.09 on the twenty first day of each month commencing 21 August 1998 for a period of 60 months. This contract was
between the applicant and his partner and Toyota Finance Australia Limited (Exhibit A1). The applicant maintained that the
respondent had an obligation to honour the applicant’s monthly car repayments from May 2002, when he was terminated,
through to August 2003 when the loan period for the applicant’s vehicle expired.

9 It is my view that the applicant has not demonstrated that it was a term of his contract of employment with the respondent that
the respondent would meet the applicant’s full responsibilities under his loan arrangement with Toyota Finance Australia
Limited until the contract expired. No evidence was given by the applicant confirming that the respondent agreed to pay the
applicant’s monthly payments for the duration of the five year contract. As I understand the applicant’s evidence, the
contractual arrangement was that the respondent would pay the applicant a weekly car allowance of $150.00 to cover the
applicant’s expenses in providing a vehicle for work related tasks. There was no evidence given of any commitment by the
respondent to pay for the applicant’s ongoing lease arrangement post termination. The onus is on the applicant to demonstrate
that it was a term of his contract of employment that the respondent would pay the amount claimed by him however, in this
case the applicant has not discharged that onus upon him. Accordingly, an order will issue dismissing that part of the
applicant’s application.

10 An order will now issue dismissing both claims.
_________

2003 WAIRC 08710
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES STEVE ROBERT MARTIN, APPLICANT
v.
BDN NOMINEES - TRUSTEE FOR THE BRUCE NICHOLAS FAMILY TRUST, TRADING AS
M + M PRINT, RESPONDENT

CORAM COMMISSIONER J L HARRISON
DATE OF ORDER WEDNESDAY, 16 JULY 2003
FILE NO/S. APPLICATION 1167 OF 2002
CITATION NO. 2003 WAIRC 08710
_________________________________________________________________________________________________________

Result Application alleging unfair dismissal and application for contractual benefits dismissed.
_________________________________________________________________________________________________________

Order
HAVING HEARD Mr S Martin on his own behalf and Mr H Paiker of counsel on behalf of the respondent, the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders—

THAT the application be and is hereby dismissed.
(Sgd.) J. L. HARRISON,

[L.S.] Commissioner.

____________________

2003 WAIRC 08590
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES JOHN JAMES MCKENNY, APPLICANT
v.
BARRICK MINING SERVICES P/L, RESPONDENT

CORAM COMMISSIONER S J KENNER
DATE TUESDAY, 1 JULY 2003
FILE NO/S. APPLICATION 1744 OF 2002
CITATION NO. 2003 WAIRC 08590
_________________________________________________________________________________________________________

Result Application upheld. Declaration and Order issued
Representation
Applicant Mr D Schapper of counsel
Respondent Mr D Parker of counsel
_________________________________________________________________________________________________________

Reasons for Decision
1. The applicant was employed as a production metallurgist by Barrick Mining Services Pty Ltd at the Plutonic Gold Mine in

August 1994. As a consequence of changes in ownership, the respondent acquired the Plutonic gold mine and continued to
employ the applicant. In October 2002, the applicant was dismissed by the respondent, as a consequence of his failure to
perform a bench marking project.
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2. The applicant now brings these proceedings pursuant to section 29(1)(b)(i) of the Industrial Relations Act 1979 (“the Act”)
alleging that his dismissal was harsh, oppressive or unfair. Mr Schapper of counsel represented the applicant. Mr Parker of
counsel represented the respondent.

3. At the conclusion of the proceedings the Commission upheld the applicant’s claim, indicating in broad terms why, with
reasons to be published in due course. Those reasons now follow.

4. The facts of this matter are relatively straightforward and are as follows. The applicant testified that as production metallurgist,
his primary role was to monitor the operation of the respondent’s treatment plant at the Plutonic gold mine. He reported to the
mill superintendent who in turn, reported to the resident manager of the mine. A copy of the applicant’s initial letter of
appointment and job description was tendered as exhibit A1. Apart from overseeing the operation of the treatment plants, the
applicant testified that he also undertook relief duties for the mill superintendent when he was absent.

5. The material events for present purposes commenced in July 2002. On 21 July 2002, the applicant received an e-mail from the
mill superintendent Mr Allen. This e-mail contained an attachment, which was a memorandum from the respondent’s head
office in Canada, attaching a bench marking survey to be completed by the company’s operations in various countries. Mr
Allen’s e-mail, referred to the requested completion date of the end of September 2002, but noted his desire for it to be finished
by the end of August 2002. A copy of this document was tendered as exhibit R1.

6. The applicant testified that he and Mr Allen spoke about the bench marking project. According to the applicant, this project
was a substantial one, requiring the compilation of much information in relation to the operations of the treatment plants. It
was the applicant’s evidence that he commenced this project straight away, however shortly thereafter, it became apparent to
him it was more complex and time consuming, than he originally thought.

7. The applicant testified that at each weekly management meeting, the question of progress on the bench marking report was
raised. The applicant told Mr Allen that it was proceeding but slowly. It was the applicant’s evidence that he worked on the
bench marking project, when he had time available from his other duties as production metallurgist, which he saw as his
primary role in overseeing the effective operation of the mine treatment plants. Apparently on the evidence, some other
employees were also required to obtain information for inclusion in the survey. As well as reporting on the very slow progress
at weekly management meetings, the evidence was that towards the end of August 2002, the applicant went to see Mr Allen to
inform him of his progress on the project to date, and showed him how much of it he had completed. It was quite apparent at
this stage, that the project was far from completed. It was the applicant’s evidence, that this must have been very clear to Mr
Allen and that according to the applicant, he was “struggling” to get it done in time.

8. Many months earlier, it seems in or about January or February 2002, the applicant had applied for and been given approval to
take annual leave commencing on 16 September 2002. Having seen Mr Allen, and having assumed, albeit wrongly, that the
bench marking project would automatically be completed by someone else or the deadline moved, the applicant proceeded on
leave as planned.

9. On his return on 8 October 2002, he was requested to see Mr Allen. This was because, on Mr Allen’s evidence, Mr Allen was
in a state of disbelief when he discovered the applicant had proceeded on annual leave, without completing the project, in light
of the deadline. As a consequence, it was Mr Allen’s evidence that both he and another contractor doing project work, spent
about five to six days almost full-time, in order to complete the survey by the required date. In passing, I observe that on Mr
Allen’s evidence also, he reached the view that the task at hand was quite onerous.

10. Returning to the meeting on 8 October, the applicant testified that Mr Allen asked him why he had not completed the project to
which he responded he did not have time because of his other duties. It was the applicant’s evidence that Mr Allen told him
that he was going to lose his job.

11. Shortly after this initial meeting, a further meeting took place between the applicant, Mr Allen and the resident manager Mr
Hulmes. At this meeting, which Mr Hulmes described as an “appeal” to him from Mr Allen’s decision to dismiss the applicant,
Mr Hulmes gave the applicant a further opportunity to raise any other matters in connection with his failure to complete the
project. Mr Hulmes was not satisfied with the applicant’s response and he was dismissed by payment in lieu of notice and left
site on the 4.00pm plane that day.

12. The applicant gave evidence about what he did after his dismissal. This included some casual gardening work for the education
department and some contract work as a plant metallurgist at the Sunrise Dam gold mine. Additionally, the applicant testified
he has been seeking alternative employment, through various sources. He testified that the impact of the dismissal on him was
significant. It was his evidence that after some eight years of employment, he could not believe that he was dismissed as a
result of such a matter.

13. During cross-examination, the applicant conceded that in May 2000, he had been previously counselled by the respondent for
using inappropriate language in describing Mr Hulmes as a “bozo” in the presence of others. The applicant admitted this
conduct was wrong, that he was properly counselled for it and at the time, apologised for his behaviour. A written counselling
letter was tendered as exhibit A3. This letter referred to further repeats of similar behaviour, which was regarded by the
respondent as insubordination, which would lead to the applicant’s dismissal.

14. Additionally, the applicant was cross-examined about a performance appraisal that was completed in February 2002. A copy of
the appraisal was tendered as exhibit R4, and was also the subject of evidence by Mr Holdsworth, the previous mill
superintendent for the respondent. It is fair to observe, and the applicant conceded, that the performance appraisal was not a
particularly good one. Mr Holdsworth testified that from time to time informally and occasionally, he raised this appraisal and
the applicant’s performance with him. According to Mr Holdsworth, the prospect of the applicant’s ongoing employment was
mentioned. I note however, that no other evidence was before the Commission, in any formal sense or otherwise, to confirm
that the applicant’s ongoing employment as a consequence of this performance appraisal, was raised with him. This matter was
not put to the applicant in cross-examination.

15. According to Messrs Allen and Hulmes the absence of any contrition by the applicant in failing to complete the bench marking
report, in conjunction with the counselling in May 2000 and the performance appraisal, led them to dismiss the applicant. I
note however, that it was common ground on the evidence, that the only issue raised with the applicant in the meeting on
8 October, was his non-completion of the bench marking survey. The applicant, understandably, took this as the reason for his
dismissal. I note also, that in his evidence, Mr Allen conceded that had the applicant been contrite and there were no other
factors at work, then it may have been less likely, that the applicant was dismissed. I also note, to his credit, Mr Allen accepted
that there may have been some failure on his part, to more closely monitor the applicant’s progress on the completion of the
bench marking survey, to ensure the deadline was met.

Consideration
16. Matters such as these turn on their own facts. The issues arising in this matter cover a relatively narrow compass. I am satisfied

and I find on the evidence that in July 2002, the applicant was assigned the bench marking project to be completed by
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September 2002. On the evidence I accept that the project was a very substantial one, self evidently, by reason of the total time
taken by the applicant, Mr Allen and at least one other, to ultimately complete it. I am satisfied that in the weeks leading up to
the applicant’s departure on annual leave, reference was made by him to his lack of progress on the bench marking survey, at
weekly management meetings. I am also satisfied that towards the end of August 2002, the applicant went to see Mr Allen, to
inform him of the progress he had made to date.

17. It must have been very apparent, not only during the course of the weekly meetings, but certainly by the time he met with Mr
Allen, that the applicant was not going to complete the project by mid September 2002.

18. I also accept on the evidence, that during this entire time, the applicant primarily focused upon his normal duties as production
metallurgist, overseeing the respondent’s treatment plants. He worked on the bench marking survey, in other time he had
available. In hindsight, it is clear that he ought to have devoted much more of his working day, to the completion of this
project.

19. It is also the case and I find, that if not directly, then at least inferentially, Mr Allen was aware of the applicant’s lack of
progress and should have been more diligent himself, knowing that the applicant had some weakness in this area, in following
up to ensure that the project was completed. This perhaps could have entailed a direction that the applicant only work on the
project, to the exclusion of his other duties.

20. However, this does not excuse in my opinion, the applicant, as a professional, from having proceeded on annual leave, without
directly raising with Mr Allen prior to his departure, his non-completion of the bench marking project and the reasons for it.
That he did not do so was unprofessional and clearly, an error of judgement. I note, that it was common ground on the
evidence, that by the time the applicant proceeded on annual leave, Mr Allen had already left site for some days, on leave
himself on his rostered time off.

21. I also accept that the applicant’s dismissal on 8 October, as a consequence with the meetings held with him on that day, was
put to the applicant solely for the reason of his non-completion of the bench marking project. I do not consider that it was open,
for the respondent, without at least raising it with the applicant in any event, to rely upon the earlier counselling in May 2000,
in relation to another and totally unrelated incident. The applicant’s failure to complete the project, albeit unprofessional, was
not an act of insubordination and there was no other conduct of a similar time since the events of May 2000, on the evidence.
Similarly, whilst the applicant himself accepted that his performance appraisal some months earlier in February 2002 left
considerable room for improvement, I do not accept on the evidence, that the applicant was fairly and squarely advised that as
a consequence of that, his employment was at risk. If this were so, one would expect to at least find some formal
communication to the applicant in that regard. There was none on the evidence.

22. Moreover, I am satisfied that at no stage was the applicant advised, despite the respondent being aware of his difficulties in
completion of the bench marking survey, that failure to complete it on time would have adverse consequences for his
employment. As I have already observed, the task at hand was obviously a very large one, and at least Mr Allen ought to share
some of the responsibility in the applicant’s failure to complete it on time, albeit that professionally, the applicant fell short of
the mark in my opinion.

23. Given the applicant’s eight years of service, his age, and the absence of any clear indication his employment was at risk as a
consequence of failing to complete the bench marking survey, in my opinion it was harsh, oppressive and unfair for the
respondent to dismiss him for this reason.

24. The applicant amended his application at the outset of these proceedings, to claim compensation and not reinstatement.
Evidence was tendered through exhibits A2 to A6, as to the applicant’s payments on termination of his employment, income
received from alternative work obtained, and steps taken by him to seek alternative employment. On the termination of his
employment, the applicant was paid five weeks salary in lieu of notice, days worked prior to his dismissal, accrued annual
leave and additionally, pro rata long service leave in respect of about eight years and one and a half months service.

25. Given that the applicant no longer seeks reinstatement, I am satisfied that an order of reinstatement or re-employment would be
impracticable for the purposes of s 23A(6) of the Act.

26. In determining compensation, I am not of the view that the effect of the amendments to the Act in particular in s 23A, made by
the Labour Relations Reform Act 2002, would necessitate an approach different to that adopted by the Commission prior to the
amendments. Accordingly, the Commission is required to first find the loss and/or injury suffered by the applicant. It is then,
and only then, such findings having been made, that the Commission assesses compensation: Bogunovich v Bayside Western
Australia Pty Ltd (1998) 79 WAIG 8.

27. From the schedule of loss provide provided by Mr Schapper, and on the evidence, I am satisfied and I find, that the applicant
from 8 October 2002 and for convenience up to 30 June 2003, has suffered a loss of earnings, adjusted for income received
from his other employment, in the total sum of $40,500. This figure properly includes a deduction, for the five weeks salary in
lieu of notice, in the sum of $9,138.00 paid to the applicant on his dismissal.

28. There was some controversy as to the payment of pro rata long service leave. The applicant submitted, through counsel, that in
accordance with exhibit A1, pro rata long service leave was an entitlement payable after three years service. Counsel for the
respondent submitted that there was no such entitlement, and the fact that the respondent paid the applicant pro rata long
service leave, the sum of $19,044.00 should be deducted from any compensation awarded for loss. This proposition was
advanced on the footing that the payment made by the respondent was essentially discretionary.

29. There was no direct evidence before the Commission as to the operation and effect of cl 5(c) of the applicant’s terms and
conditions of appointment. It simply provides that “Under certain circumstances this entitlement will be pro rated after three
(3) years service.” I note also, that in exhibit A2, the long service leave component of the applicant’s termination payment is
described as “LSL entitlement”. A similar calculation also appears in the attached termination calculation document,
apparently authorised by the mine accountant. There is no suggestion anywhere in the documentary evidence, that this payment
was gratuitous or discretionary. I am not persuaded that it was. In any event, even if it was, on the evidence the applicant’s loss
was ongoing. As at the time of these proceedings, the applicant had not obtained alternative full time permanent employment,
despite his endeavours in seeking such. Given that the long service leave payment made comprises some 52.9 days salary, it
would be more likely than not in my opinion on the evidence, that there would be a further ongoing loss, compensable by an
award of compensation, to the applicant, in any event.

30. Therefore, a declaration will issue to the effect that the applicant’s dismissal was harsh, oppressive and unfair and an order that
he be compensated for his loss, in the sum of $40,500.

31. Declaration and order accordingly.
_________
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2003 WAIRC 08725
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES JOHN JAMES MCKENNY, APPLICANT
v.
BARRICK MINING SERVICES PTY LTD, RESPONDENT

CORAM COMMISSIONER S J KENNER
DATE THURSDAY, 17 JULY 2003
FILE NO/S. APPLICATION 1744 OF 2002
CITATION NO. 2003 WAIRC 08725
_________________________________________________________________________________________________________

Catchwords Termination of employment – Unfair dismissal – Dismissal found to be unfair and compensation
ordered - Speaking to the minutes in relation to minute of proposed order and declaration –
Commission not functus officio whilst declaration and order not yet perfected – Commission’s power
pursuant to s 27(1)(m) Industrial Relations Act 1979 similar to the “slip rule” – Industrial Relations
Act 1979 (WA) s 27(1)(m); s 34; s 35.

Result Declaration and order issued
Representation
Applicant Mr D Schapper of counsel
Respondent Mr D Parker of counsel
_________________________________________________________________________________________________________

Reasons for Decision
1 By reasons for decision dated 1 July 2003 (2003 WAIRC 08590) the Commission upheld the applicant’s claim for unfair

dismissal and published a minute of proposed declaration and order, to the effect that the respondent pay to the applicant the
sum of $40,500 as compensation for loss.

2 A speaking to the minutes was listed for hearing, by reason of a letter dated 3 July 2003 from the applicant’s solicitor, Mr
Schapper. In it, Mr Schapper submitted the amount that should be ordered to be paid is $47,520 and not $40,500. By letter
dated 3 July 2003, the respondent’s solicitors opposed Mr Schapper’s submission.

3 At the speaking to the minutes, Mr Schapper submitted that by reason of a reference by the Commission in para 29 of its
reasons for decision, to the prospect of further ongoing loss, when dealing with whether a long service leave payment should
be offset against any award of compensation, this constituted a further finding which would necessitate the correction of the
quantum in the minute of proposed order.

4 Mr Parker, counsel for the respondent, submitted that the Commission’s reasons for decision were clear and referred to para
27, where particular findings were made and the loss found to be $40,500. He submitted that the Commission did not make
specific findings of fact, in relation to ongoing loss, to warrant any alteration to the minute of proposed order.

5 In my opinion the submissions of counsel for the applicant have some merit. The Commission is not functus officio, given that
the declaration and order have not yet been perfected. In any event, even if they had been, the power contained in s 27(1)(m) of
the Industrial Relations Act 1979 (“the Act”) confers a power similar to the “slip rule”, to enable the correction of any error or
omission etc.: Aussie Online Ltd v Lane (2001) 81 WAIG 2511; Ihann Adriansz v ePath WA Pty Ltd (2003) 83 WAIG 917.

6 In this matter, the Commission did make findings, albeit in considering the long service leave issue, that the applicant more
likely than not, would suffer a further ongoing loss compensable by an award of compensation. Consistent with the principles
in Bogunovich v Bayside Western Australia Pty Ltd (1998) 79 WAIG 8, applied by me in my reasons for decision, an unfairly
dismissed employee should be compensated as fully as possible for loss established on the evidence.

7 Accordingly, a declaration and order now issues.
_________

2003 WAIRC 08726
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES JOHN JAMES MCKENNY, APPLICANT
v.
BARRICK MINING SERVICES PTY LTD, RESPONDENT

CORAM COMMISSIONER S J KENNER
DATE THURSDAY, 17 JULY 2003
FILE NO/S. APPLICATION 1744 OF 2002
CITATION NO. 2003 WAIRC 08726
_________________________________________________________________________________________________________

Result Declaration and order issued
Representation
Applicant Mr D Schapper of counsel
Respondent Mr D Parker of counsel
_________________________________________________________________________________________________________

Declaration and Order
HAVING heard Mr D Schapper of counsel on behalf of the applicant and Mr D Parker of counsel on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby—

1. DECLARES that the respondent harshly, oppressively and unfairly dismissed the applicant
from his position as plant metallurgist on or about 8 October 2002.
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2. DECLARES that reinstatement is impracticable.
3. ORDERS that the respondent pay to the applicant the sum of $47,520.00 less any amount

payable to the Commissioner of Taxation pursuant to the Income Tax Assessment Act 1936 and
actually paid within 21 days of the date of this order.

(Sgd.) S. J. KENNER,
[L.S.] Commissioner.

____________________

2003 WAIRC 08715
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES MARY MIGNANELLI, APPLICANT
v.
AGC TECHNOLOGIES PTY LTD , RESPONDENT

CORAM COMMISSIONER J L HARRISON
DATE WEDNESDAY 16 JULY 2003
FILE NO. APPLICATION 471 OF 2003
CITATION NO. 2003 WAIRC 08715
_________________________________________________________________________________________________________

Result Application to accept applicant’s claim which was lodged out of time granted.
Representation
Applicant Ms Mignanelli on her own behalf
Respondent Ms J Auerbach (of counsel)
_________________________________________________________________________________________________________

Reasons for Decision
1 On 11 April 2003 Mary Mignanelli (“the applicant”) referred a claim to the Western Australian Industrial Relations

Commission (“the WAIRC”) pursuant to s.29(1)(b)(i) of the Industrial Relations Act 1979 (“the Act”) that she was harshly,
oppressively and unfairly dismissed by AGC Technologies Pty Ltd (“the respondent”) on 12 March 2003.

2 Section 29(2) of the Act requires that such an application be lodged within 28 days after the day on which an employee is
terminated. As this application was lodged on 11 April 2003 it is two days out of the required time frame for lodging a claim of
this nature. The matter was listed for hearing to allow the applicant and the respondent to put submissions and give evidence as
to whether or not this application should be accepted under s.29(3) of the Act.

3 Section 29(3) of the Act reads as follows.
“(3) The Commission may accept a referral by an employee under subsection (1)(b)(i) that is out of time if the

Commission considers that it would be unfair not to do so.”
Leave to Amend the Respondent’s Name

4 The respondent noted in its Notice of Answer and Counter Proposal that the respondent had been incorrectly named by the
applicant. At the hearing the applicant sought leave to amend the respondent’s name and this amendment was agreed to by the
respondent. Given the consent of the respondent to this course of action and having formed the view that it was appropriate in
the circumstances to grant the amendment I propose to issue an order that AGC Industries Pty Ltd (Ausclad Group of
Companies) be deleted from the original application and substituted with AGC Technologies Pty Ltd

Findings and Conclusions
5 In reaching a decision in this matter I take into account whether there was an acceptable explanation for the delay, the merits of

the substantive application, whether the applicant took steps to make it clear to the respondent that she was unhappy with her
termination and that she would contest her termination and prejudice to the respondent. These guidelines were recently
discussed as being relevant to a matter of this nature by Beech S C in Anthony William Andrew v Metway Property Consultants
& Auctioneers (2002) 82 WAIG 3260. In applying these guidelines I am mindful that there is a 28 day time frame to lodge an
application and the Commission’s discretion in relation to a matter of this nature should not be exercised unless there is good
reason to do so.

6 I make the following findings taking into account these guidelines.
7 The applicant commenced employment with PCA Industries Pty Ltd (“PCA”) in early 2000, as a data operator, and she was

later promoted to the position of contracts administrator. She stated that her contract changed in January 2002 when PCA was
taken over by the respondent. The applicant stated that instead of being on a fixed term contract she understood that as a result
of this takeover she was now employed on an ongoing basis.

8 In December 2002 the applicant became aware of rumours that her job may be at risk, thus she approached her manager, Mr
Terry Hemsworth in January 2003 and asked him whether or not she was going to be terminated. Mr Hemsworth told the
applicant that there were no issues with her performance and that there was no intention, at that point, to terminate her contract
of employment. The applicant also confirmed that he told her that all jobs were going to be reviewed in light of a new
contractual arrangement which was to come into effect over the next few months.

9 The applicant stated that on Friday 14 February 2003 she was told by the respondent’s General Manager, Mr Terry Halpin that
her contract of employment, which was due to expire on 12 March 2003, would not be renewed. This was confirmed in an
email from Mr Halpin (Exhibit R5). The applicant worked out her notice and ceased employment with the respondent on
12 March 2003.

10 Approximately one week after she ceased employment with the respondent she was contacted by Mr Peter MacPherson, who
was a former work colleague who she understood was now undertaking her duties. He asked the applicant for advice about
how to do the applicant’s former job, which annoyed the applicant. The applicant then made enquiries about formally lodging
an application alleging unfair termination. The applicant gave evidence that she contacted Mr Halpin to clarify whether she
was covered under a Federal or State award. As Mr Halpin did not respond straight away this delayed the lodgement of this
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application. Once the relevant forms were sent to the applicant, she had difficulty lodging the forms because immediately after
she was terminated she commenced employment with a recruitment agency and worked every day. As she was sent to jobs
outside of Perth’s central business district, it was difficult for her to lodge this application personally or post it at a post office
because she only had a half hour lunch break. This led to the delay in lodging her application.

11 The applicant believed that she was not given adequate notice of her termination as she required more time than she was given
to seek out alternative employment. She gave evidence that she had no time off during her notice period to look for alternative
employment as she was too busy undertaking her normal duties. The applicant agreed that she did not raise concerns about her
termination during her notice period even though she had a brief discussion about her dismissal with Mr Halpin on her last day
of work.

12 The applicant was asked why she signed her application on 22 March 2003 but did not lodge it until 11 April 2003. The
applicant could not explain the reason for this delay.

13 Mr Halpin was the respondent’s General Manager until March 2003. He confirmed that by March 2003 the respondent was
operating under a smaller contract than the one under which the applicant had been employed. He stated that in December
2002 he was involved in reviewing the scope of work for this new contract and assessing the number of employees that would
be required. It was during this process that the respondent decided that the applicant’s position should be abolished. Mr Halpin
gave evidence that even though a decision was made to terminate the applicant in December 2002, she was not informed of
this decision until February 2003. He believes that this was unfair and that the applicant should have received more notice in
order to seek out alternative employment.

14 Mr Hemsworth is the respondent’s current General Manager. He stated that in mid January 2003 he had a discussion with the
applicant and he told her not to worry about her job because no decision had been made at that stage about her ongoing
employment. He stated that the respondent’s new smaller contract commenced on 6 January 2003 and overlapped with the old
contract which finished in March 2003. As soon as the respondent made a decision about finalising the existing joint venture
contract all affected employees were notified, and as part of this change the applicant’s duties were redistributed to other
employees. Mr Hemsworth confirmed that an existing employee, Mr MacPherson, undertook some of the applicant’s former
duties after she was terminated.

15 The respondent maintains that even though this application was only lodged two days out of time the required time frame for
lodging this application should have been complied with. The applicant had notice since 14 February 2003 of her impending
termination therefore she could have taken steps at this time to ensure that she fulfilled all of the requirements necessary to
lodge a claim of this nature. The applicant signed her application on 22 March 2003 and did not give an explanation as to why
she took so long to lodge her claim after this date. Thus, the respondent argues that the applicant had a reasonable opportunity
to comply with the requirements for lodging this application. The respondent also argued that there was no merit to the
applicant’s claim because she was on a contract which terminated when the joint venture contract finished on 14 March 2003.

16 When looking at the merits of this application from the evidence currently before me there could well be some substance to the
applicant’s claim. I am not convinced the applicant was on a contract whereby the applicant had a maximum term of three
years of employment with the respondent. Further, it is clear on the evidence that some of the respondent’s employees were
retained even though the joint venture contract was terminated, thus it may be the case that the applicant was made redundant.
If the applicant was made redundant there are a number of requirements which, it appears, were not complied with by the
respondent. The issue of notice was also raised by the applicant and Mr Halpin and I accept that this matter may be relevant to
the applicant’s claim.

17 I accept that the applicant was aware that she was to be terminated on 14 February 2003 and that her application was not
lodged until 11 April 2003. It is also clear that the applicant did not advise the respondent during her notice period or
immediately after her termination that she intended to contest her termination. On the other hand I accept the applicant’s
evidence that she worked for a recruitment agency each day subsequent to her termination and I accept that she experienced
logistical difficulties in being able to lodge this application on time.

18 In all of the circumstances I find that it would be unfair not to accept this application which has been lodged out of time. I have
arrived at this view based on the applicant having an arguable claim and I am also of the view that the respondent is not
prejudiced any more than an employer would normally be in a claim for unfair termination given that this application was
lodged only two days outside of the required time frame.

19 An Order will now issue to that effect.
_________

2003 WAIRC 08714
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES MARY MIGNANELLI, APPLICANT
v.
AGC TECHNOLOGIES PTY LTD, RESPONDENT

CORAM COMMISSIONER J L HARRISON
DATE OF ORDER WEDNESDAY, 16 JULY 2003
FILE NO/S. APPLICATION 471 OF 2003
CITATION NO. 2003 WAIRC 08714
_________________________________________________________________________________________________________

Result Application to accept applicant’s claim which was lodged out of time granted
_________________________________________________________________________________________________________

Order
HAVING heard Ms M Mignanelli on her own behalf and Ms J Auerbach of counsel on behalf of the Respondent the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders—

THAT the referral of the herein application be and is hereby accepted out of time.
(Sgd.) J. L. HARRISON,

[L.S.] Commissioner.
_________
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2003 WAIRC 08713
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES MARY MIGNANELLI, APPLICANT
v.
AGC INDUSTRIES PTY LTD (AUSCLAD GROUP OF COMPANIES), RESPONDENT

CORAM COMMISSIONER J L HARRISON
DATE OF ORDER WEDNESDAY, 16 JULY 2003
FILE NO/S. APPLICATION 471 OF 2003
CITATION NO. 2003 WAIRC 08713
_________________________________________________________________________________________________________

Result Application to amend respondent’s name granted
_________________________________________________________________________________________________________

Order
Having heard Ms M Mignanelli on her own behalf and Ms J Auerbach of counsel on behalf of the Respondent, the Commission
pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders—

THAT the name of the respondent be deleted and that AGC Technologies Pty Ltd be substituted in lieu thereof.
(Sgd.) J. L. HARRISON,

[L.S.] Commissioner.

____________________

2003 WAIRC 08709
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AMANDA LEANNE MORGAN, APPLICANT
v.
MARK DONALD WARREN & SIMON PHILIP MATTHEWS T/A MARGARET RIVER REAL
ESTATE FIRST NATIONAL, RESPONDENT

CORAM COMMISSIONER J L HARRISON
DATE WEDNESDAY 16 JULY 2003
FILE NO. APPLICATION 1423 OF 2001
CITATION NO. 2003 WAIRC 08709
_________________________________________________________________________________________________________

Result Application alleging unfair dismissal and application for contractual benefits dismissed.
Representation
Applicant Mr D Beere (of counsel)
Respondent Mr D Brennan (of counsel)
_________________________________________________________________________________________________________

Reasons for Decision
1 This is an application by Amanda Leanne Morgan (“the applicant”) pursuant to s.29(1)(b)(i) and (ii) of the Industrial Relations

Act 1979 (“the Act”). The applicant alleges she was unfairly dismissed from her employment with Mark Donald Warren and
Simon Philip Matthews trading as Margaret River Real Estate First National (“the respondent”) on 4 July 2001. The applicant
is seeking reimbursement of a training levy and advertising costs deducted by the respondent from commission due to her. The
respondent claims that the applicant was not unfairly terminated and that no monies are due to the applicant under her contract
of employment.

The Applicant’s evidence
2 The applicant gave evidence that in early 1999 she and her family left Perth and moved to Margaret River. Prior to moving to

Margaret River the applicant worked as a sales representative for a real estate agency in Perth for approximately one year.
Soon after moving to Margaret River the applicant and her husband purchased a small brewery. The purchase of the business
was negotiated with Mr Mark Warren the respondent’s licensee. Subsequent to meeting Mr Warren, the applicant undertook
voluntary work in the respondent’s office. This eventually resulted in the applicant becoming employed by the respondent as a
sales representative from the middle of 1999.

3 There was no written contract of employment between the applicant and the respondent. The applicant gave evidence that she
understood her remuneration was based on commission earned from sales. The applicant understood that five percent of the
commission due from each sale was to be retained by the respondent to cover a training levy and the remaining ninety-five
percent of the commission was to be split on a fifty-fifty basis between her and the respondent. This commission was reduced
if the applicant sold a property which was listed with another agent. Superannuation and income tax was deducted from the
forty-seven percent commission received by the applicant. The applicant understood that apart from these deductions, no other
monies would be deducted from her earnings.

4 After working with the respondent for approximately four weeks the applicant sold a property at Lot 5 Bussell Highway,
Witchcliffe. When she received the commission due to her for this sale the applicant discovered that advertising costs had been
deducted from the commission. The applicant was concerned about this and she advised Mr Warren that she was unhappy
about this deduction. Mr Warren stated that this was the way the office ran and he would not alter the deduction of ongoing
advertising costs from commission due to the applicant. At the time, Mr Warren informed the applicant that commission due to
her from properties sold would have advertising costs deducted if these advertising costs were not paid up front or not
recovered from the client. The applicant maintained that she did not agree to pay for any unrecouped advertising costs even
though they continued to be deducted from her earnings.
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5 The applicant tabled commission statements detailing her earnings throughout her employment with the respondent (Exhibit
A2). The applicant stated that she attended one training course whilst employed by the respondent. This course related to risk
management and was held in Busselton, the costs of which were paid for by the respondent.

6 Soon after arriving in Margaret River the applicant rented a house from Mr Warren. As the applicant started to experience
financial difficulties in early 2000 Mr Warren agreed that the rent owing could accrue. The applicant also owed money to Mr
Warren for money which he lent the applicant to assist with lease payments for the brewery. This rent accumulation and money
lent for lease payments led to the applicant having an ongoing personal debt to Mr Warren. In late 2000 Mr Warren told the
applicant that he required repayment of the money due to him otherwise interest would be charged. At this time the applicant
and Mr Warren came to an agreement on the amount the applicant owed Mr Warren.

7 The applicant and her husband purchased brewing equipment to assist with their brewing business, and the applicant arranged
with Mr Warren to store this equipment in two storage units managed by the respondent. As part of this arrangement the
applicant paid rent to the respondent for the use of these storage units.

8 On 6 April 2001 Mr Warren wrote a note to the applicant stating that he was unhappy about the applicant not having sufficient
advertisements on the respondent’s regular page in the local Margaret River Mail newspaper (Exhibit A3). The note requested
that the applicant ‘pull her weight’ in relation to putting advertisements in the newspaper. The applicant stated that around this
time there was a slump in sales and there were not many properties to sell. The applicant stated that she was unhappy about
contributing to this weekly advertisement particularly at a time when it was difficult to generate sales. On 10 May 2001 Mr
Warren again wrote to the applicant in relation to insufficient advertisements being placed by the applicant in the respondent’s
weekly advertisement in the Margaret River Mail (Exhibit A4). The applicant stated that Mr Warren required her to place three
advertisements per week which amounted to her having to pay $110.00 in advertising cost. She stated that she could not afford
to outlay this money. The applicant stated that she understood that it was not a requirement of her contract of employment to
place these weekly advertisements.

9 Mr Warren wrote a letter to the applicant on 14 May 2001 highlighting his concerns about the applicant’s performance (Exhibit
A5). Attached to this letter was a graph of the applicant’s sales and income. Mr Warren also claimed that the applicant had a
shortfall in her earnings compared to an identified base line. The applicant stated that there was no agreed level of earnings to
which she had to conform in undertaking her employment and that there was no minimum amount of commission that she
should be earning in order for her to retain her employment. This letter also referred to the respondent accepting the applicant’s
resignation. In response to this the applicant stated that even though at a recent meeting with Mr Warren the applicant
discussed the possibility of tendering her resignation, she never followed this through. The applicant continued to work with
the respondent after Mr Warren sent her this letter.

10 A meeting was held between the applicant and Mr Warren on 14 May 2001. Subsequent to this meeting Mr Warren wrote to
the applicant confirming that the applicant had agreed to improve her performance in a number of areas (Exhibit R3). These
areas included advertising, proactive listing activity, time keeping and attendance, as well as some general issues. The letter
referred to Mr Warren and the applicant having regular Monday discussions so that the applicant’s performance could be
monitored. The letter also confirmed that it was agreed that there would be a full review of the applicant’s performance one
month from 14 May 2001.

11 On 13 June 2001 Mr Warren wrote to the applicant in relation to rent arrears due to Mr Warren and the respondent (Exhibit
A6). The letter, written on the respondent’s letter head, stated that $1,349.87 for rent on the storage units and $960.00 in
outstanding rent owed by the applicant to Mr Warren, was deducted from the applicant’s commission for that month. The letter
also confirmed that the applicant had paid rent on the two storage units up to 24 June 2001. A cheque was attached to the letter
for the balance of the commission due to the applicant. The applicant stated that she had not agreed that Mr Warren could
deduct monies for rent on the storage unit and the rental arrears owing to Mr Warren from her commission in this way. She
was distressed that Mr Warren had done this as she expected to be paid the full commission due to her on the due date.

12 On 27 June 2001 Mr Warren issued the applicant with a summons to sue in relation to the applicant’s ongoing personal debt
with Mr Warren. A covering letter was attached to the summons (Exhibit A8). This summons and covering letter was given to
the applicant on 29 June 2001 whilst the applicant was working at the respondent’s office.

13 On or about 27 June 2001 the respondent’s Property Manager, Ms Tammi Carter sent a letter to the applicant (Exhibit A7). The
letter confirmed that the applicant had paid rent on the units up to 24 June 2001 and Ms Carter stated that the applicant had not
completed a license agreement nor paid the security deposit required to rent the storage units. The letter stated that the
applicant therefore had breached the terms of her license agreement in relation to renting the storage units. The letter stated that
the applicant was overdue with rent payments on the units and the respondent was aware that the applicant intended to remove
the goods from the storage units in the near future. The letter stated that as the applicant had not provided written notice of her
intention to vacate the units, nor had other charges been paid, Ms Carter had been instructed to have contractors secure the
goods in the units and lock the units as provided for in the license agreement. The applicant stated that she did not receive this
letter until 3 July 2001, even though it is dated 27 June 2001. The applicant stated that she was not required to sign a license
agreement until the last week of her employment, or had she been required to provide a security deposit. The applicant stated
that the respondent had been informed that the applicant would be vacating the storage units on 30 June 2001 and that in the
week leading up to 30 June 2001 all outstanding rent was paid up to 30 June 2001.  Thus, there was no outstanding rent due on
the units. On 30 June 2001 when the applicant went to the storage units to remove the brewing equipment she discovered that
the equipment was not there. The applicant then telephoned Mr Warren, as she assumed Mr Warren had taken the goods. After
Mr Warren confirmed that the goods were elsewhere, the applicant referred the matter of the missing goods to the police and
on 2 July 2001 the applicant wrote to the respondent stating that the matter of the missing brewing equipment had been
reported to the police (Exhibit A9).

14 The applicant received a letter from Mr Warren on 3 July 2001 claiming that the applicant had made a false allegation to the
Margaret River police in relation to the brewing goods being stolen and that the applicant should review her position with the
respondent immediately and make arrangements to formally terminate the license agreement relating to the storage units by
making payment of monies due (Exhibit A10). As the applicant understood that no overdue monies were owing for the rental
of the storage units, the applicant instructed her solicitors to write to Mr Warren denying the allegations outlined in Mr
Warren’s letter. The letter stated that the applicant would be defending the summons issued by Mr Warren on 27 June 2001,
whereby he claimed he was owed $20,090.90 by the applicant and her husband, and that the applicant and Mr Morgan would
be lodging a counterclaim (Exhibit A11).

15 The applicant then received a letter from Mr Warren dated 4 July 2001 stating that the respondent accepted the applicant’s
most recent resignation, effective immediately (Exhibit A12). The applicant stated that she had not formally resigned in the
week prior to this date however she recalled having a discussion with Mr Warren around this time.

16 In subsequent correspondence between the solicitors representing the applicant and the respondent the applicant understood
that Mr Warren accepted the applicant’s offer of resignation as a result of Mr Warren discovering that the applicant had ceased
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to be registered by the Real Estate and Business Agents Supervisory Board (“REBA”) as a licensed sales representative. The
applicant stated that prior to the 4 July 2001 she did not recall any discussion taking place with Mr Warren about her license.
She stated that she only became aware that her license had expired when she removed the license from the respondent’s
premises after she received Mr Warren’s letter on 4 July 2001. The applicant confirmed that her license had expired on
10 March 2001. She had not received a reminder about renewing her license and this could possibly have arisen because she
had moved to Margaret River subsequent to obtaining her initial license in Perth. On 10 August 2001 the applicant wrote to
REBA seeking to have her license renewed.

17 Subsequent to ceasing employment with the respondent, the applicant approached at least four wineries about employment as a
cellar door sales person. The applicant understood that she had to complete a cellar door sales course in order to undertake this
work but she could not afford to pay for the necessary training. The applicant did not apply for any other real estate jobs in the
area. The applicant stated that in all she applied for between five and ten jobs but there were not many jobs available at this
time. The applicant stated that she was very distressed by her termination and that it was a traumatic time for her. The
applicant confirmed that she did not undertake any employment in the six months after she was terminated.

18 The applicant stated that whilst she was employed by the respondent and up to the time of her termination she had active
property listings with valid client authorities. She stated that even though her income declined in the second year of her
employment, this decline was due to factors beyond her control such as a general market down turn. The applicant agreed that
in May 2001 she had weekly meetings with Mr Warren and Mr Simon Matthews regarding her performance. She stated that it
was rare that she did not attend the weekly staff meetings which all staff were expected to attend however, immediately prior
to her termination she confirmed that she did not attend these meetings on one or two occasions. The applicant stated that in
May 2001 she was the only sales representative who was required to give weekly reports to Mr Warren about her activities.

19 The applicant was asked about problems with her mobile telephone. The applicant stated that her mobile telephone had been
cut off three times in the last 12 months of her employment with the respondent but it was only unavailable for four days in
total. She also stated that when her work car had engine problems she borrowed another vehicle.

20 The applicant was asked about her understanding of the training levy deducted by the respondent from commission due to her.
The applicant understood that five percent would be deducted as a training levy from the gross commission received from a
sale and that this money was available for staff to undertake training courses. The applicant stated that as she only attended two
training sessions whilst employed by the respondent she did not access the full amount of training funds paid by her from the
commission she earned. The applicant stated that she took this issue up with Mr Warren and Mr Matthews however they
refused to alter the deduction of the training levy.

21 Under cross examination the applicant confirmed that subsequent to receiving her first commission payment she realised that
advertising was being deducted on an ongoing basis from her earnings. It was her understanding that it was the responsibility
of the vendor to pay for advertising and any advertising not paid for by the vendor was an unrecovered debt that the respondent
had to pay. She approached Mr Warren in relation to this matter and was told that advertising costs not recouped from the
vendor were her responsibility. The applicant stated that she continued working notwithstanding that advertising costs were
still being deducted on an ongoing basis from commission due to her.

22 The applicant confirmed that in mid 2001 she and her husband were suffering extreme financial difficulties. They were behind
in rent payments to Mr Warren and they had borrowed money from Mr Warren to pay the lease on the brewery premises.

23 The applicant was asked about the letter sent to her by Mr Warren dated 10 May 2001 (Exhibit A4). She confirmed that this
letter was generated because Mr Warren was unhappy about the applicant not putting enough advertisements in the
respondent’s regular page in the Margaret River Mail newspaper. The applicant claimed that she was expected to pay too much
for this weekly advertising. The applicant gave evidence that she relied on office staff to invoice customers to recoup
advertising costs however, this did not always occur and she claimed that it was difficult to get the vendor to agree to pay for
advertising costs up front.

24 The applicant stated that subsequent to discussing her resignation with Mr Warren on 14 May 2001, she decided to remain
working with the respondent. At the time she was dealing with the possible sale of a large winery and she wanted to complete
this sale. She stated that at this time she was complying with Mr Warren’s requirements regarding advertising and was
completing a summary of her weekly achievements as agreed with Mr Warren.

25 The applicant was asked if she had mentioned resigning from her employment on more than one occasion. The applicant stated
that she may have done so but could not remember the exact dates. It was put to the applicant that during the period April
2001 through to July 2001 she was rarely in the office. The applicant confirmed she took the last week of her employment off
to shift house and was not in the respondent’s office much because she was out canvassing for work. She stated that she
occasionally arrived late to work after dropping her children off at school. It was her view that she kept to her normal hours
and duties most of the time until the last week of her employment with the respondent. It was put to the applicant that it was a
breach of her license requirements not to communicate with Mr Warren on a regular basis. She stated that she did
communicate with Mr Warren indirectly and at the weekly office meetings that she attended.

26 She confirmed that throughout her employment with the respondent personal issues between the applicant and Mr Warren had
crossed over into the work environment. The applicant stated that she understood why Mr Warren was concerned about the
debt owed to him by the applicant and her husband as at one stage the debt was around $18,000.00. The applicant agreed that
Mr Warren provided her with monthly statements confirming the amount she owed Mr Warren.

27 The applicant was asked about how she renewed her real estate license in 2001. She stated that she delayed applying for her
license until 10 August 2001 because she did not have the money to apply for her license prior to this date. On 8 August
2001 she signed a REBA application for renewing her license. The applicant understood that it was necessary for the licensee
of a real estate agency, who also had to be the employer of the person seeking the renewal, to sign this renewal. The applicant
confirmed that she contacted Mr Michael Richardson, the licensee of another real estate agency in Margaret River, to sign her
license application. The applicant met Mr Richardson in his office and Mr Richardson signed her license application. The
applicant conceded that at the time Mr Richardson signed her license renewal document she was not employed by Mr
Richardson.

28 The applicant was asked about discussions which she had in May 2001 with Mr John Garner, a real estate agent who worked in
Margaret River. The applicant was asked if she told him that at that stage she wanted to get out of the real estate industry. The
applicant conceded that at that point she had formed the view that she would not be staying in the industry much longer.

29 The applicant confirmed that by the time of the hearing of this matter all debts she and her husband owed to Mr Warren had
been repaid. The applicant stated that she and her husband made a decision to sell the brewery equipment and gave up their
brewery lease in order to save money and repay debts. She stated that she did not expect the summons from Mr Warren
relating to monies she owed Mr Warren to come when it did, but by the time the summons was served on her, it was clear that
the relationship between the applicant and Mr Warren had broken down completely.
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30 The applicant was asked why she had undertaken so little training whilst employed by the respondent. She stated that it cost
money to go to training courses and as she had limited funds she was unable to afford to travel to undertake training. When
asked why she did not seek financial assistance from the respondent to attend training courses, the applicant stated that she was
not aware that she could receive such assistance.

31 The applicant was asked why she gave Mr Matthews and not Mr Warren notification that she would not be requiring the
storage units after 30 June 2001. The applicant stated that Mr Matthews was in charge of this part of the business at the time.

32 The applicant confirmed that subsequent to ceasing employment with the respondent she was paid commission due to her for
three properties that she had been involved in selling.

33 The applicant stated that she reported the missing brewing goods to the police as it was her view there was no issue about any
outstanding rent owing on the storage units. She conceded that since lodging this complaint charges against Mr Warren have
been dropped.

34 The applicant stated that she did not approach other real estate agents in the area for employment subsequent to termination as
she was too embarrassed.

35 In re-examination, the applicant was asked to confirm her understanding of how advertising costs incurred in relation to a sale
were to be paid. She understood that advertising costs would be collected from the vendor at settlement. The applicant was
asked about advertising costs of properties that did not sell. The applicant stated:

“Well, the ones that didn’t sell at all, if we hadn’t got some upfront advertising paid to us then either you had to then go
and try and recoup it, or alternatively, try and renegotiate your listings so that you did keep them so that ultimately in the
end you would gain the advertising costs back at sale or settlement or as we’ve been discussing, it then becomes an
unrecovered debt which you, the rep, is left with.”

(Transcript page 112)
Respondent’s evidence

36 Mr Warren is a licensed Real Estate Agent and he has worked in the real estate industry for 23 years. Mr Warren is the
respondent’s Licensee and he was in charge of the respondent’s operations when the applicant commenced employment in mid
July 1999. Mr Warren met the applicant when she and her husband purchased a brewery from one of the respondent’s clients
and Mr Warren was involved in these negotiations. Subsequent to these negotiations the applicant spent time in the
respondent’s office. Mr Warren was aware that she was a licensed real estate agent thus discussions took place about the
possibility of the applicant becoming employed by the respondent. He confirmed that terms and conditions of employment
were discussed between the applicant and Mr Warren prior to the applicant becoming formally employed by the respondent.

37 Mr Warren gave evidence that a number of documents concerning the respondent’s operations were given to the applicant by
Mr Warren when she commenced employment. These documents are contained in Exhibit R1.

38 Mr Warren stated that in his initial discussions with the applicant about her contract of employment the applicant was informed
that from the gross commission due from each sale five percent was to be deducted for a training levy, and the remaining
commission was to be divided by two, with 47.5 per cent of the commission due to be paid to the respondent and 47.5 per cent
paid to the applicant. This percentage may have been less, depending on who had the listing for the property. From the
percentage due to the applicant unrecouped advertising expenses, superannuation and taxation was deducted, and the employee
received the balance as income. In relation to advertising, Mr Warren stated that advertising was normally paid up front by the
vendor and if that did not happen the agent paid for the advertising costs on an ongoing basis. At settlement the agent was
reimbursed for advertising costs as agreed between the sales representative and the vendor if these costs were not paid up front
by the vendor. Mr Warren stated the respondent was not responsible for paying for the unrecouped advertising costs that
individual agents incurred as this was the responsibility of the agent who listed the property.

39 Mr Warren stated that he discussed the five per cent training levy deduction with the applicant. Mr Warren confirmed that this
deduction was part of the package relating to the respondent working under the umbrella of First National Real Estate and that
these training funds were referred to as the First National Training Levy.

40 Mr Warren stated that numerous policy documents were generated by him and employees were expected to read these memos
which were distributed around the office on a read and pass system whereby employees had to sign to say they had read the
documents. He confirmed that the respondent’s policies and procedures were outlined in the documents contained in Exhibit
R2. He stated that he chaired weekly staff meetings which went for approximately two hours and at these meetings employees
reported to Mr Warren about what they were doing.

41 Mr Warren stated that the applicant’s performance was adequate in her first year of employment, but there were some
problems with the applicant’s punctuality as she more often than not arrived at work late and left early. Mr Warren stated that
the applicant did not undertake any formal training in her first year of employment. He informed the applicant that the
respondent had a minimum requirement that she attend two courses per year but when he approached the applicant about
undertaking training she made excuses for not attending training courses.

42 Mr Warren confirmed that when the applicant moved to Margaret River she rented a house that Mr Warren owned. Mr Warren
stated that at one stage the applicant was 12 months behind in rent payments. The applicant had also borrowed money from
him. Once the amount owed by the applicant to Mr Warren reached $18,000.00 he refused to lend her any more money.

43 Mr Warren stated that the applicant’s work performance deteriorated in the financial year 2000 to 2001. The applicant often
did not turn up to work and she usually left early. From time to time the applicant’s mobile telephone did not work. At one
stage her car was not working for approximately seven months and this led to the applicant borrowing her husband’s car as
well as cars belonging to Mr Warren and Mr Matthews. Mr Warren spoke to the applicant on a number of occasions about
these problems.

44 Mr Warren confirmed that in April 2001 he sent the applicant a memo about the applicant placing insufficient advertisements
in a pre-booked weekly advertisement in the Margaret River Mail (Exhibit A3). Subsequent to sending this memo he met with
the applicant and restated the necessity for the applicant to lodge weekly advertisements. On 11 May 2001 Mr Warren had a
further discussion with the applicant in relation to this matter. Mr Warren gave evidence that at this meeting the applicant
tendered her resignation which Mr Warren accepted. This was confirmed in Mr Warren’s letter to the applicant, dated 14 May
2001 (Exhibit A5). After sending this letter to the applicant she approached Mr Warren and asked for a second chance as she
wanted to continue working with the respondent. This led to a meeting between Mr Matthews, Mr Warren and the applicant,
whereby the applicant agreed to adhere to minimum requirements necessary to assist her in her job. These requirements were
confirmed in the letter to the applicant dated 14 May 2001 (Exhibit R3). The applicant accepted the terms and conditions
outlined in this letter and it was arranged between Mr Warren and the applicant to have weekly performance review meetings
starting the following Monday. Mr Warren stated that on the following Monday the applicant did not turn up at the scheduled
meeting time and that the next day, the applicant arrived late for her rostered day in the office. As part of the review process
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the applicant had to record 45 minutes of activities and detail these to Mr Warren however, she did not do this. It was Mr
Warren’s evidence that at this stage even though the applicant had performance problems, he and the applicant were still
communicating.

45 On 22 May 2001 Mr Warren wrote a letter to the applicant pointing out that he was unhappy about how things were going and
he asked the applicant to improve her attitude (Exhibit R4). Mr Warren wrote this letter because it was his view that the
applicant was beginning to have difficulties communicating with him. On 22 May 2001 the applicant responded to Mr Warren
with a record of activities undertaken from 15 to 18 May 2001.

46 On 6 June 2001 Mr Warren wrote to the applicant in relation to the fourth weekly review meeting. He stated that he was
pleased that the applicant had improved her planning (Exhibit R6). This was followed by a letter from Mr Warren thanking the
applicant for her comments about her ongoing canvassing activities (Exhibit R7). Mr Warren stated that this letter was to
encourage the applicant even though it was his view that at that stage the applicant’s standard of work was inadequate.

47 Mr Warren stated that at this point he believed the applicant had no listings. Further, he understood the applicant was
experiencing problems with the brewery business as the applicant approached Mr Warren on 11 June to borrow more money,
but Mr Warren refused to do so. Mr Warren gave evidence that when faced with this refusal, the applicant became upset and
resigned. He stated that the applicant then left the office and did not return to work for at least one week without giving him
any reason for her absence.

48 Mr Warren became increasingly concerned about when the applicant was going to re-pay the significant debt owed to him. Mr
Warren gave evidence that the applicant consistently asked for early draw downs of her commissions. He stated that when he
discussed the issue of the applicant’s ongoing debt at the end of 2000, the applicant told him that the brewery equipment was to
be sold to repay this debt. Mr Warren stated that notwithstanding this commitment the monies owed to him by the applicant
were not repaid by mid 2001.

49 Mr Warren stated that by the end of June 2001 he was experiencing major difficulties dealing with the applicant as she would
not communicate with him. He stated that this situation was serious for the licensee of a real estate agency as the licensee had
an obligation to ensure that sales people were fulfilling their duties in an appropriate manner. He also stated that even though
he had done everything possible to assist the applicant to improve her performance, he had ongoing concerns. Thus, Mr
Warren requested an urgent meeting with the applicant. At this point Mr Warren understood that rent due from the applicant
for the two storage units managed by the respondent was overdue and it was his understanding that the applicant would not
discuss this issue with the property manager. Thus Mr Warren decided to accept the applicant’s resignation which she tendered
on 11 June 2001. Mr Warren wrote a letter to the applicant on 4 July 2001 formally accepting her resignation (Exhibit A12). A
copy of this letter is reproduced below, formal parts omitted.

“Dear Amanda,
Regrettably your most recent resignation is now accepted effective immediately.
Please leave your keys and diary as provided to you with reception. These remain the property of Margaret River Real
Estate First National.
It is unfortunate that you were unable to make it work and now that you refuse even to speak to me it is impossible. Good
luck.”

50 Mr Warren stated that the letter he sent to the applicant dated 4 July 2001 was written because the applicant would no longer
speak to him (Exhibit A12).

51 On 5 July 2001 Mr Warren again wrote to the applicant (Exhibit R9). A copy of the letter is reproduced below, formal parts
omitted—

“Dear Amanda,
I received your letter dated 4th July. Your version of events is different to what actually happened. You say you are “in the
office daily” when over the last three weeks you have only made very infrequent appearances without notice.
I have now finally accepted your resignation as per my earlier letter. You have resigned several times before as you and
other staff are aware. Previously I have done even more to help you but nothing has improved sufficiently. You are not
now willing to even talk to me and hang up on my phone calls. You very infrequently attend work and won’t
communicate or comply with directions. Your mobile was recently disconnected again and your car remains in repair.
Your sales performance and levels of activity continue to be below standard and your attitude is poor. You would not
attend the training courses offered. You wouldn’t turn up on time or perform the functions expected of a real estate sales
consultant to reasonable expectations.
As you can only acknowledge I really have tried everything possible to assist you but it still hasn’t worked.”

52 Mr Warren stated that once he was aware that the respondent had lost the contract to manage the storage units, effective from
30 June 2001, the applicant’s rent arrears due on the storage units became an issue for him as all paperwork and license
agreements had to be completed and in place by then and all rent had to be paid up to that date. He understood the applicant
had accumulated a debt of $330.00 under the license agreement. Thus, on 27 June 2001 he instructed his staff to lock down the
applicant’s goods which were stored in the units. He gave evidence that he rang the applicant’s husband on the evening of
29 June 2001 about the overdue rent on the storage units and that the applicant’s husband stated that he would ring Mr Warren
back, but did not do so. When a receipt was handed to the police stating that the applicant had paid rent up to 30 June 2001 Mr
Warren stated that that was the first time he had seen a receipt confirming that the applicant’s rent payments were up to date.

53 Mr Warren was asked why the respondent continued to employ the applicant after 11 June 2001 when she tendered her
resignation. Mr Warren stated that he continued to employ the applicant because he wanted her to be earning an income to
assist her, given the financial problems she was experiencing and at that stage he still regarded himself as a good friend.

54 Mr Warren testified that he told the applicant not to spend more on advertising than what could be recovered from the vendor.
He stated that sales people could advertise beyond the authorised limit, but if this happened then it was the responsibility of the
sales person to meet the additional cost. He confirmed that he and the applicant discussed the issue of advertising costs after
she received her first pay cheque. It was Mr Warren’s understanding that the applicant objected to advertising costs being
deducted on an ongoing basis as she wanted to be paid the full commission due to her. In relation to advertising in the
Margaret River Mail it was Mr Warren’s view that all of the respondent’s sales persons had to contribute to the regular block
advertisement and that the cost of these advertisements would later be recouped from the property’s vendor. Mr Warren
conceded that if advertisements were not lodged by individual representatives then the respondent had to pay for the balance of
the cost of the advertisement in the Margaret River Mail.

55 Mr Warren stated that even though the applicant’s duties were not confirmed in writing, many of the duties were outlined in
the memos he generated for distribution to the respondent’s staff (Exhibit R1 and R2). Mr Warren was asked if other
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employees had objected to the payment of advertising costs not recouped from the vendor. He stated that this had happened in
the past particularly when a representative had little business. Mr Warren confirmed that the training levy was paid by all sales
representatives and that the applicant attended one compulsory course that was of minimal cost.

56 Mr Warren was asked about the requirement he imposed on the applicant in May 2001 for her to be subject to weekly reviews.
He agreed that the applicant had made efforts to improve her performance and he agreed that he gave the applicant positive
feedback about these improvements. This was confirmed in the memo he wrote to the applicant dated 30 May 2001 (Exhibit
A16). Mr Warren also confirmed that exhibits R6 and R7, letters from him to the applicant, also confirm improvements in the
applicant’s performance around this time.

57 Mr Warren was asked about the applicant’s resignation on 11 June 2001. He stated that when the applicant tendered her
resignation on this date he did not accept or reject it. However, he stated that in the following week the applicant did not return
to work. Mr Warren was asked if the letter he wrote to the applicant, dated 12 June 2001 (Exhibit R7) was inconsistent with the
applicant tendering her resignation on 11 June 2001. Mr Warren stated that it was not inconsistent as when he wrote the letter
he wanted the applicant to succeed in her job. Mr Warren confirmed that the letter of termination he wrote to the applicant on
4 July 2001 (Exhibit A12) was based on the applicant tendering her resignation on 11 June 2001.

58 Mr Warren stated that he had decided to move the applicant’s brewery equipment at the end of June 2001 as the applicant
owed outstanding rent and penalties to the respondent. Mr Warren confirmed that he was interviewed by the police on
Saturday, 30 June 2001 in relation to this matter. Mr Warren stated that the applicant’s report to the police about the missing
goods had nothing to do with the applicant ceasing employment with the respondent. Mr Warren agreed that the tone of some
of his correspondence with the applicant was sarcastic in nature. He stated this was so because of his frustration with the
applicant’s performance. He claimed that in all of the circumstances he had been extremely tolerant of the applicant’s situation.

59 Mr Robert Rossi is REBA’s Registrar. Mr Rossi stated that registration was a prerequisite for a sales representative to
undertake real estate transactions. He confirmed that a licensed agent cannot employ a sales representative if that representative
is unlicensed. He stated that if a sales representative applies to renew his or her out of date license, and if an appropriate reason
is given the renewal is granted and backdated to the relevant date. Mr Rossi confirmed that when the applicant initially sent in
her license renewal application it was not signed by her employer. Her application was later resubmitted with Mr Richardson
signing as her employer. REBA accepted this subsequent application as a valid one and renewed the applicant’s license
notwithstanding REBA receiving a letter from Mr Richardson stating that he was not the applicant’s employer and had no
intention of employing the applicant. He stated that it was rare for REBA to cancel a representative’s registration.

60 Mr Richardson is the Principal of Leeuwin Realty. In August 2001 the applicant visited his premises to have him sign the
applicant’s real estate license renewal form. He could not recall if he was signing the applicant’s license renewal document as
her employer or as a Commissioner for Declarations, a position which he holds. He had not been formally introduced to the
applicant prior to meeting the applicant to sign the document, however he was aware that she had been employed by the
respondent. He confirmed that he signed the applicant’s license renewal application (Exhibit R11). He stated that there was no
discussion between him and the applicant before he signed the document.  He stated that he was not aware that he had signed
the document in the employer section, as he understood that he had signed the license renewal document witnessing the
applicant’ signature. He stated that there were no discussions at the time about employing the applicant and he stated that it
was highly unlikely that he would employ the applicant now or in the future. Under cross examination Mr Richardson was
asked if he was aware that the document had already been signed by the applicant and witnessed by someone else at the time
he signed the document. He said that he was not aware that this was the case.

61 Mr Garner is a real estate sales representative and works in Margaret River for one of the respondent’s competitors. His
agency’s office is next door to the respondent’s office. He has worked in the real estate industry for 20 years and has known
the applicant for the past two years. He stated that he did occasional conjunctional sales with the applicant and got on well with
her. He recalled a conversation with the applicant in May 2001 whereby she stated that she was going to get out of the real
estate industry. Thus, Mr Garner was not surprised when he found out in July 2001 that the applicant was no longer employed
by the respondent.

62 Mr Matthews commenced employment with the respondent in 1996 and worked with the applicant when she was employed by
the respondent. In June or July of 2000 he purchased a ten percent interest in the respondent’s business. Mr Matthews
confirmed that at this time Mr Warren was the respondent’s Licensee and he continued to administer the respondent’s business
including undertaking employee relations duties. As a result of this arrangement Mr Matthews was not involved in any
discussions about the applicant’s contract of employment when she commenced employment with the respondent.

63 Mr Matthews gave evidence about the payments made to the respondent’s sales representatives. He stated that all employees
had a five percent training levy deducted from the gross commission received from a sale. The commission was then divided in
half, with one half being retained by the respondent and the other half being allocated to the sales representative. Less
commission could be paid to the sales representative depending on the type of sale that was completed. From the commission
due to a sales representative superannuation and taxation was then deducted as well as any other costs such as advertising not
recouped from the vendor. He stated that the five percent training levy was spent at the discretion of the licensee and was kept
in a specific account.

64 Mr Matthews recalled a meeting between himself, Mr Warren and the applicant soon after the applicant received her first pay.
He confirmed that the applicant complained about advertising costs being deducted from her initial pay. He stated that
notwithstanding the applicant’s complaints about these deductions no changes were made to the existing arrangement
regarding the deduction of advertising costs. He stated that ideally advertising costs were paid up front by the vendor but if this
did not occur then the costs would be debited on a regular basis from the representative’s account and a reconciliation of
advertising costs owed to the representative would take place when the sale went through.

65 Mr Matthews confirmed that every representative had to place a certain number of advertisements once a week in the Margaret
River Mail as the respondent had a pre-booked space for these advertisements. He stated that some representatives would
advertise more than others and the cost shortfall was picked up by the respondent.

66 Mr Matthews stated that in the last seven weeks of the applicant’s employment he attended a couple of meetings when the
applicant’s performance was discussed. He was aware that the applicant owed money to Mr Warren and that she had been paid
some of the commission due to her in advance. He confirmed that in May 2001 a number of performance criteria were
discussed for the applicant to work towards achieving. This was outlined in a letter to the applicant from Mr Warren dated
14 May 2001 (Exhibit R3). Even though the applicant did not reach all of the targets expected of her, he confirmed that at one
of the meetings during this period the applicant discussed resigning. Nevertheless, the applicant continued to be employed by
the respondent. Mr Matthews recalled that the applicant resigned on another occasion but he could not remember exactly
when. Mr Matthews was asked about the letter dated 4 July 2001, written by Mr Warren, accepting the applicant’s resignation
(Exhibit A12). Mr Matthews believes that the reference in that letter to the applicant’s resignation was to a verbal resignation
which the applicant gave to Mr Warren in May 2001.
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67 Mr Matthews was aware that from time to time the applicant did not have access to a car or mobile telephone and he
acknowledged that these were important tools of the trade. However, he stated that the applicant was not often without a car.
He confirmed that the applicant did not always attend the office on time on the days she was rostered to be in the office. He
stated that he had no problems with the applicant’s performance and that if he had taken over the respondent’s business which
he contemplated doing so at one stage, he would have continued to employ the applicant.

68 Mr Matthews had the view that there was conflict between Mr Warren and the applicant because of difficulties between the
applicant and Mr Warren over personal financial arrangements. He stated that relations were tense between Mr Warren and the
applicant in the last four months of the applicant’s employment, and that there was limited communication between them
during this period. Mr Matthews confirmed that the main reason for the problems between Mr Warren and the applicant was
the ongoing debts which the applicant had to Mr Warren.

69 Mr Matthews stated that in the second year of the applicant’s employment profits were not good in the industry generally as
there had been significant changes relating to deregulation of the industry and the introduction of the Goods and Services Tax.
Thus the market was generally down and representatives had to work harder to maintain their existing income levels.

70 Mr Matthews confirmed that in late June 2001 the applicant informed him that she was removing the goods in the storage units
which she rented from the respondent.

71 Mr Matthews stated that the applicant had a friendly personality and generally got on well with people. Mr Matthews was
aware that the applicant was working on the sale of a major winery in June 2001 just prior to ceasing employment with the
respondent. He understood that she had a listing authority for this property however, he had not seen this listing.

Submissions
72 Counsel for the applicant submitted that $2,629.40 in training levies and $2,090.77 in advertising expenses was improperly

deducted by the respondent from the commission due to the applicant and should be reimbursed to her. As the respondent did
not dispute the amounts being claimed then there is no issue that the amounts sought have been correctly calculated.

73 The applicant conceded that from time to time she approached Mr Warren for various loans throughout her employment and
that at one stage the applicant and her husband owed Mr Warren in excess of $15,000.00. The applicant argued that as a result
of this debt the relationship between the applicant and Mr Warren expanded from one of employer/employee to one of
lender/borrower and in doing so the latter relationship impacted negatively on the employment relationship.

74 The applicant submitted that it was clear on the evidence that the respondent had no issue with the applicant’s performance in
her first year of employment. It was not until April 2001, more than 21 months after the applicant commenced employment
with the respondent, that the respondent first formally raised issues about the applicant’s performance. The applicant argues
that the way in which Mr Warren wrote to the applicant throughout the period from April 2001 until the applicant’s cessation
of employment in early July 2001 was inappropriate, and that the tenor of these letters inevitably assisted in the relationship
between the applicant and Mr Warren deteriorating.

75 The applicant argued that even though it was not accepted by the applicant that she resigned in May 2001 this issue is
immaterial because the applicant continued to be employed by the respondent during and after May 2001. Even if the applicant
resigned on or about 11 June 2001, which is denied by the applicant, the applicant argues that this resignation is also
immaterial because the respondent waited almost a month after this date to accept the applicant’s resignation.

76 The applicant submitted that the evidence was clear that her performance was improving in late May and early June 2001. The
applicant maintained that notwithstanding these improvements the respondent terminated the applicant’s employment because
of the outstanding loans owed by the applicant and her husband to Mr Warren. In relation to the issue of the two rented storage
units the evidence demonstrates that as at 24 June 2001 arrears owed by the applicant totalled $1,349.87. Despite the fact that
this amount had been overdue for some time no action was taken by the respondent or Mr Warren until the end of June 2001 to
enforce payment of these arrears. It was the applicant’s view that Mr Warren became concerned that if the plant and equipment
owned by the applicant and her husband which were in the storage units was removed, Mr Warren would have no means of
recovering the significant debt owed to him by the applicant and her husband. The applicant argued that it was the seizure by
Mr Warren of the applicant’s brewing equipment on 30 June 2001 that was the turning point in the relationship between the
parties and put an end to any real prospect of the applicant remaining employed by the respondent. The applicant argues that
once the applicant lodged a complaint with local police about the removal of the brewing equipment Mr Warren responded by
accepting the applicant’s most recent resignation, that is the resignation which he claims took place on 11 June 2001, as being
the basis upon which the relationship between the applicant and the respondent was brought to an end.

77 The applicant does not accept the respondent’s argument that even if the applicant did not resign, it was appropriate to
terminate the applicant’s contract of employment because she was not properly fulfilling her duties. The applicant argues that
even though the applicant’s performance may not have been as productive as in her first year of employment it was difficult for
the applicant to improve given the tenor of the correspondence between Mr Warren and the applicant and the deteriorating
relationship between Mr Warren and the applicant due to the financial difficulties the applicant was experiencing.

78 The applicant argued that even though the applicant was unsuccessful in obtaining alternative employment subsequent to
4 July 2001 the applicant had good reason not to pursue a career in real estate in Margaret River given the experience she had
with the respondent.

79 The respondent argued that in the first instance the Commission must determine whether the applicant resigned. If the
Commission finds that the applicant did not resign, the respondent argues that in the circumstances it was appropriate for the
respondent to dismiss the applicant.

80 The respondent submitted that there is substantial evidence confirming that the applicant offered her resignation to Mr Warren
on more than one occasion. As the respondent accepted one of the applicant’s offers to resign there was no termination thus
there is no jurisdiction for the Commission to deal with this matter. Further, the applicant’s resignation is consistent with
evidence given in these proceedings that the applicant had no intention of remaining in the real estate industry.

81 If the Commission finds that the applicant was terminated then the respondent argued that it was appropriate for the applicant’s
contract of employment to be terminated because of the applicant’s poor performance. The respondent argues that there was
evidence to demonstrate that the applicant was given ample opportunity to improve her performance in a number of areas, and
these requirements were not unreasonable. However, the applicant’s performance did not improve. Further, the respondent
maintains that Mr Warren faced a fundamental issue when it became clear to him that the applicant was refusing to
communicate with him. As the respondent’s licensee Mr Warren must communicate on an ongoing basis with employees as
part of his licensee requirements under the Real Estate and Business Agents Act 1978 (“REBA Act”). As the applicant refused
to talk to Mr Warren towards the end of June 2001, this constituted sufficient grounds for the applicant’s immediate
termination. Further, the respondent argued that the applicant was not a fit person to carry out the work for which she was
employed.
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82 The respondent argued that the verbal contract of employment between the applicant and the respondent was as outlined by Mr
Warren. The respondent submits that the evidence demonstrated that the applicant was fully aware that five percent of the
gross commission due to the applicant for sales made would be deducted as a training levy and retained by the respondent thus
there is no basis for the applicant to now argue that this money should be returned to her. Even though the applicant may not
have been happy about the deduction of the training levy the respondent argues that this is not a reason for the Commission to
interfere with the way in which the respondent organised its business.

83 In relation to the applicant’s claim for $2,090.77 for advertising expenses, the respondent rejects the applicant’s contention that
she was not made aware by Mr Warren that she was responsible for advertising costs not recouped from a client. The
respondent argues that the evidence given by both the applicant and Mr Warren confirms that the applicant fully understood
the system for the recovery of advertising costs and that ultimately if the vendor did not pay all advertising costs, the
unrecouped costs had to be paid by applicant. The respondent submits that if the Commission finds that the applicant is due
benefits under her contract of employment then the claim for training levy reimbursement and advertising costs sought by the
applicant should fail because the applicant did not detail how these amounts were calculated and no documentation was
provided to the Commission to substantiate the figures claimed. For these reasons the respondent submitted there should be no
order for any payment of benefits due to the applicant under her contract of employment.

84 The respondent is seeking costs in relation to this matter. The respondent submits that the conduct of the applicant, the
spurious nature of the claims before the Commission and the fact that this case has taken a lengthy period of time to conclude
has led to the respondent incurring significant expenses.

Findings and conclusions
Credibility

85 I listened carefully to the evidence given in these proceedings and closely observed the witnesses whilst they gave their
evidence. In my view each witness gave their evidence honestly and to the best of their recollection. On a number of relevant
matters the evidence was not in dispute. However, on the issue of the specific terms of the applicant’s contract of employment,
I accept Mr Warren’s understanding of the terms of the applicant’s contract of employment in preference to the applicant’s
understanding of the details of her contract of employment. I do so because Mr Warren’s understanding of the applicant’s
terms and conditions of employment was corroborated by the evidence of Mr Matthews and to a certain extent by the
applicant’s evidence (see transcript page 112) thus, the weight of evidence is against the applicant in relation to this issue.

Was the Applicant terminated?
86 In this particular case there needs to be a determination as to whether or not the applicant was terminated.
87 In Mohazab v Dick Smith Electronics Pty Ltd (No 2) (1995) 62 IR 200 at 205, the Full Court of the Industrial Relations Court

of Australia said—
“termination at the initiative of the employer” involves a “termination in which the action of the employer is the principal
contributing factor which leads to the termination of the employment relationship”.
“[A]n important feature is that the act of the employer results directly or consequentially in the termination of the
employment and the employment relationship is not voluntarily left by the employee. That is, had the employer not taken
the action it did, the employee would have been remained in the employment relationship”. See Macken, McCarry and
Sappideen’s Law of Employment 4th Edition page 227-228.

88 I consider it is clear from the findings I make below in relation to this matter that the applicant was terminated at the instigation
of the employer, thus, a dismissal took place.

89 The test for determining whether a dismissal is unfair or not is well settled. The question is whether the employer acted
harshly, unfairly or oppressively in dismissing the applicant. This is outlined by the Industrial Appeal Court in Undercliff
Nursing Home v. Federated Miscellaneous Workers Union of Australia, Hospital Service and Miscellaneous WA Branch
(1985) 65 WAIG 385. The onus is on the applicant to establish that the dismissal was, in all the circumstances, unfair. Whether
the right of the employer to terminate the employment has been exercised so harshly or oppressively or unfairly against the
applicant as to amount to an abuse of the right needs to be determined. A dismissal for a valid reason within the meaning of the
Act may still be unfair if, for example, it is effected in a manner which is unfair. However, terminating an employment contract
in a manner which is procedurally irregular may not of itself mean the dismissal is unfair (see Shire of Esperance v. Mouritz
(1991) 71 WAIG 891 and Byrne v. Australian Airlines (1995) 61 IR 32). In Shire of Esperance v. Mouritz (op cit), Kennedy J
observed that unfair procedures adopted by an employer when dismissing an employee are only one element that needs to be
considered when determining whether a dismissal was harsh or unjust.

90 In an application for contractual benefits under s.29(1)(b)(ii) of the Act, the onus is on the applicant to establish that the subject
of the claim is a benefit to which the applicant was entitled under his or her contract of employment. It is for the Commission
to determine the terms of the contract of employment and to ascertain whether the claim constitutes a benefit which has been
denied under the contract of employment, having regard to the obligations on the Commission to act according to equity, good
conscience and the substantial merits of the case (Belo Fisheries v Froggett (1983) 63 WAIG 2394; Waroona Contracting v
Usher (1984) 64 WAIG 1500; Perth Finishing College Pty Ltd v Watts (1989) 69 WAIG 2307).

91 I make the following findings based on the evidence given and taking into account my views on witness credit.
Benefits due under the applicant’s contract of employment

92 Based on the evidence given by Mr Warren about the terms and conditions of employment outlined to the applicant when she
commenced employment with the respondent I find the applicant’s contract of employment was as follows. The applicant was
paid commission calculated on the following basis. From gross commission received from a property sale a five percent
training levy, which covered obligations relating to the respondent’s contractual arrangement with First National Real Estate
and funds for employees’ training expenses, was deducted. The remaining gross commission was then divided in half with the
respondent retaining 47.5 percent and the applicant 47.5 percent of this amount. A lesser amount may have been due to the
applicant depending on which representative held the listing for a property. From the percentage due to the applicant
advertising expenses not recouped from the vendor, superannuation and taxation was deducted. After these deductions were
made the applicant was then paid the balance.

93 In my view the applicant has not demonstrated that she should be re-imbursed for advertising costs deducted by the
respondent. The applicant confirmed that she was aware that the respondent was deducting advertising costs from the
commission due to the applicant on an ongoing basis (transcript page 60). Further, Mr Warren gave clear evidence that
advertising costs incurred by the applicant and not recouped from the vendor was the responsibility of the applicant, and this
term of the applicant’s contract of employment was explained to the applicant at the outset of her employment with the
respondent (transcript pages 127 and 128). I accept Mr Warren’s evidence that if the vendor did not pay advertising costs up
front then these costs were deducted from the commission due to the applicant on an ongoing basis as advertising costs arose.
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Even though the applicant was not happy with having advertising costs deducted on an ongoing basis, I find that
notwithstanding these objections it was a term of her contract of employment that these were legitimate deductions from
commission due to the applicant and therefore she is not due to be recompensed for these deductions.

94 As I have also found that it was a term of the applicant’s contract of employment that five percent of the gross commission
received from the sale of a property would be deducted from the commission due to the applicant as a training levy, it follows
that the applicant has not made out her claim that she is due benefits under her contract of employment for the re-imbursement
of the training levy. I also find that there was no condition in the applicant’s contract of employment that training levy monies
deducted from the applicant’s commission not utilised by the applicant for training purposes would be refunded to her. In the
event, the applicant gave evidence that she did not undertake training which was available to her because she was unable to
pay for the costs of travelling to training courses.

95 Given these findings it is clear that the applicant has not demonstrated that she is due benefits under her contract of
employment with the respondent.

Was the applicant unfairly terminated?
96 I find that the applicant worked successfully for the respondent until May 2001 when the working relationship between the

applicant and Mr Warren deteriorated significantly because of the applicant’s ongoing financial difficulties. After the applicant
commenced employment with the respondent in mid 1999, the applicant and her husband incurred a large debt to Mr Warren
for rent of a property owned by Mr Warren and for money borrowed to pay rent on the applicant’s brewery premises. The
applicant also owed a substantial amount of money to the respondent for rent on two units used to store brewery equipment
owned by the applicant and her husband, as well as personal debts. Mr Warren assisted the applicant and her husband with
rental payments and allowed the applicant to use the storage units managed by the respondent without paying rent on a regular
basis. This culminated in the applicant owing between $15,000.00 and $18,000.00 to Mr Warren at one stage. I accept Mr
Warren’s evidence that on 11 June 2001 the applicant tried to borrow even more money from him. As a result of this
significant debt owed by the applicant and her husband to Mr Warren it is clear that by May and June 2001 the working
relationship between the applicant and respondent became severely strained. It is my view that if the applicant had not sought
and obtained the substantial financial assistance from Mr Warren in the way she did then the applicant may well have remained
employed by the respondent subsequent to 4 July 2001. It was clear that the applicant was well liked by her peers and that until
May 2001 she had a good personal relationship with Mr Warren.

97 By May 2001 the personal tensions between the applicant and Mr Warren due to their financial dealings impacted on their
relationship at work. It is my view that at this time the applicant was experiencing difficulty in meeting her day to day work
requirements. In this respect, I accept Mr Warren’s evidence, as corroborated by Mr Matthews, that as the applicant was
experiencing performance problems at this time she was required by the respondent to improve her productivity and an agreed
process was put in place to assist the applicant. Under this agreement the applicant’s performance was monitored to effect
improvements in specific areas such as advertising, listings and attendance at the office on time. I accept that at this stage the
applicant was given four weeks to improve her performance and that the applicant’s performance was to be reviewed in mid
June 2001. The evidence is clear that even though the applicant improved her efforts in some areas, Mr Warren continued to
have legitimate concerns about the applicants’ performance. This is demonstrated by ongoing concerns raised by Mr Warren in
correspondence to the applicant during this period (Exhibits R4 and R5). Around this time Mr Warren also complained about
the applicant placing insufficient advertisements on the respondent’s regular pre-booked page in the local Margaret River Mail,
thus adding to the strain in the relationship between the applicant and Mr Warren.

98 The deterioration in the relationship between the applicant and Mr Warren was exacerbated in mid June 2001 when Mr Warren
unilaterally deducted rent owed by the applicant to Mr Warren from commission due to the applicant, as well as deducting rent
owing to the respondent for the use of storage units. This is confirmed in a letter from Mr Warren to the applicant dated
13 June 2001 stating that an amount of $1,349.87 in outstanding rent owing to the respondent for storage units as well as
$960.00 for outstanding rent owed to Mr Warren was deducted from the applicant’s commission (Exhibit A6). As the applicant
had not authorised this deduction the applicant became distressed by this incident thus adding to the strain in the relationship
between the applicant and Mr Warren.

99 The working relationship between the applicant and Mr Warren was again put under pressure when two incidents occurred on
or about 27 June 2001. On this date the applicant was sent a letter from the respondent’s Property Manager claiming that the
applicant had to pay outstanding fees due under the rental arrangement relating to the storage units. The applicant was put on
notice that Ms Carter had been instructed to bring in contractors to secure the brewing equipment in the units and lock down
the units as provided for in the license agreement, given this ongoing debt (Exhibit A7). On this date Mr Warren also served a
summons on the applicant, whilst she was working at the respondent’s office, in relation to the applicant’s personal debt owing
to Mr Warren.

100 It is clear that these two events led to the total breakdown of the relationship between the applicant and Mr Warren. As a
follow up to Ms Carter’s letter, Mr Warren removed the applicant’s brewing equipment from the storage units. The applicant
became aware of this when she went to remove this equipment on or about 30 June 2001. As the applicant had paid rent up to
the 30 June 2001 for the units, the applicant called the police who spoke to Mr Warren in relation to the missing goods. It is my
view at this stage the personal and working relationship between the applicant and the respondent had broken down
completely. It is not surprising therefore that subsequent to these incidents taking place the applicant received a letter from Mr
Warren in early July 2001 confirming that the respondent accepted the applicant’s most recent resignation effective
immediately. This letter also refers to communication difficulties between the applicant and Mr Warren (Exhibit A12).

101 It is my view that the respondent terminated the applicant’s contract of employment by sending the applicant this letter
(Exhibit A12). Even though the applicant conceded that she may have handed in her resignation on more than one occasion in
the months preceding ceasing employment with the respondent I do not accept the respondent’s argument that the relationship
between the applicant and the respondent came to an end by the applicant resigning. Even if the applicant resigned on or about
11 June 2001, as the respondent continued to employ the applicant until 4 July 2001, it is my view that it is not appropriate for
the respondent to rely on the applicant’s resignation some time after that resignation was supposed to have been given, to end
an employee’s contract of employment. It is my view that the contents of the letter sent by the respondent to the applicant on
4 July 2001 indicates clearly that the respondent no longer wanted to continue employing the applicant, effectively ending the
employment relationship between the parties. Thus, I am of the view that the applicant was terminated by the respondent on
this date. It follows that as the applicant was terminated there is jurisdiction for the Commission to deal with this application.

102 The issue then arises as to whether or not the applicant was unfairly terminated. Even though there were performance issues
relating to the applicant’s performance and these issues were clearly identified in a number of exhibits tendered during these
proceedings (Exhibits R3, R4, R5, R7, R8, and R9), I have formed the view on the evidence that the applicant was undertaking
her work in a manner whereby she was meeting most of the requirements expected of her. Further, it was not made clear to the
applicant during May and June 2001 that her ongoing employment with the respondent was in jeopardy if a number of these
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work related issues were not addressed. I also take into account Mr Matthews’ evidence that if he was to have taken over the
respondent’s business he would have been happy to retain the applicant as an employee. Thus, it is my view that the
applicant’s work performance in May and early June 2001, whilst not meeting all of the requirements expected of her, did not
warrant the applicant’s contract of employment being terminated.

103 It is clear that by the end of June 2001 the working relationship between the applicant and the respondent could not continue as
at this point the applicant was incapable of meeting her obligations as an employee given the breakdown in the personal
relationship between the applicant and Mr Warren. There was evidence from both the applicant and the respondent confirming
that by 4 July 2001 there was no ability for the applicant and Mr Warren to communicate in an effective and positive way. As
the respondent’s licensee Mr Warren had responsibilities under the REBA Act to ensure that the respondent’s sales
representatives were conducting themselves in an appropriate manner. This responsibility was not possible for Mr Warren to
fulfil due to the total communication breakdown between the applicant and Mr Warren at this time. This was exacerbated by
the applicant ‘disappearing’ for a week in the latter part of June without informing Mr Warren. Even though the applicant
maintained that she advised Mr Matthews of her whereabouts, she should have informed Mr Warren of her intention to take
leave as Mr Warren dealt with the respondent’s employee relations issues and he was the respondent’s licensee.

104 I accept that the possibility of legal action being taken to recover the debt owed by the applicant to Mr Warren was also
impacting on the working relationship between Mr Warren and the applicant. In my view it was inappropriate for Mr Warren
to serve a summons on the applicant for the recovery of non work related debts during work time. However, this must be
balanced against the applicant’s complaint to the police in relation to Mr Warren’s seizure of the brewing equipment from the
storage units on or about 30 June 2001 and its resultant impact on the relationship between the applicant and Mr Warren. These
events confirm that the working relationship between the applicant and the respondent had totally broken down at this point.

105 Even though I have some concerns about the way in which Mr Warren managed the applicant’s performance issues and the
tone of some of his letters to the applicant during May and June 2001, and I also have concerns about how Mr Warren allowed
personal issues to permeate the work environment, it is my view that as at 4 July 2001 it was not possible for the applicant to
remain employed by the respondent. I accept that Mr Warren’s obligation as the licensee of the respondent’s operations was a
paramount issue. Further, the evidence was clear from both the applicant and Mr Matthews’ that by early July 2001 the
personal relationship between Mr Warren and the applicant had broken down completely, and that Mr Warren and the
applicant were not able to communicate directly with each other. Given this breakdown I accept that it was appropriate for Mr
Warren to come to the conclusion that it was not possible for the applicant to remain employed by the respondent. Thus, in all
of the circumstance it is my view that it was not unfair of Mr Warren to bring the applicant’s contract of employment to an end
in the way in which he did. On this basis I find that the applicant has not been unfairly terminated.

Costs
106 The respondent is seeking an order for the reimbursement of its costs. The general policy in this jurisdiction is that costs ought

not to be awarded except in extreme cases (Denise Brailey v Mendex Pty Ltd t/a Mair & Co Maylands (1992) 73 WAIG 26 at
27). I do not believe that the actions of the applicant in bringing this application to the Commission fall into the category of a
case where an order for costs should apply. It is clear from my findings that the applicant’s complaints in relation to her
termination were not lacking in substance. Further, I have already stated that I have concerns about the way Mr Warren
handled the applicant’s termination. In all of the circumstances it is my view that an order for costs against the applicant is not
warranted.

107 An Order will now issue dismissing the applications.

_________

2003 WAIRC 08708
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AMANDA LEANNE MORGAN, APPLICANT
v.
MARK DONALD WARREN & SIMON PHILIP MATTHEWS T/A MARGARET RIVER REAL
ESTATE FIRST NATIONAL, RESPONDENT

CORAM COMMISSIONER J L HARRISON
DATE OF ORDER WEDNESDAY, 16 JULY 2003
FILE NO/S. APPLICATION 1423 OF 2001
CITATION NO. 2003 WAIRC 08708
_________________________________________________________________________________________________________

Result Application alleging unfair dismissal and application for contractual benefits dismissed
_________________________________________________________________________________________________________

Order
HAVING HEARD Mr D Beere of counsel on behalf of the applicant and Mr D Brennan of counsel on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders—

THAT the application be and is hereby dismissed.
(Sgd.) J. L. HARRISON,

[L.S.] Commissioner.

____________________
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2003 WAIRC 08637
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES PATRICK JOSEPH O’SULLIVAN, APPLICANT
v.
COOKS CONSTRUCTION, RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED FRIDAY, 4 JULY 2003
FILE NO. APPLICATION 43 OF 2003
CITATION NO. 2003 WAIRC 08637
_________________________________________________________________________________________________________

Result Application is within jurisdiction
Representation
Applicant Mr PJ O’Sullivan
Respondent Mr S Gulvin
_________________________________________________________________________________________________________

Reasons for Decision
1 This is an application made pursuant to s.29(1)(b)(i) of the Industrial Relations Act, 1979 (“the Act”). The applicant Mr Patrick

Joseph O’Sullivan alleges that he was unfairly dismissed by the respondent, Cooks Construction. The grounds on which he
alleges unfairness are that the dismissal was harsh as there was no warning given, the discussion at termination was very brief
and he was not given the opportunity to defend any allegation of wrong doing. The applicant in his application says that his
remuneration was $98,100 per annum inclusive of salary, vehicle allowance, fuel card and mobile telephone.

2 The respondent in their Notice of Answer and Counterproposal says that Mr O’Sullivan was dismissed purely for financial
reasons as the company was in dire straits and had to make cutbacks. The respondent says this was discussed with Mr
O’Sullivan and alternatives were sought. The respondent admits that the meeting in which Mr O’Sullivan’s services were
terminated was brief, but this was because Mr O’Sullivan walked out of the meeting. The respondent says the mobile telephone
and fuel card were not part of Mr O’Sullivan’s contract of employment and were offered only as a facility for business use.

3 At conference the respondent challenged the jurisdiction of the Commission and indicated that Mr O’Sullivan’s remuneration
package was $98,100 and hence above the threshold specified in the Act. The respondent was not prepared to discuss the issue
further until their jurisdictional matter had been heard. The position of both parties was that the applicant’s salary component
of the remuneration package was $85,000 per annum. The respondent says that the vehicle component was $13,100 per annum.

4 The parties lodged written submissions with the Commission. The applicant in his submission confirmed that his salary was
$85,000 per annum. Mr O’Sullivan says that the component for motor vehicle was in addition to salary and was an amount of
$13,100. He says this is clearly stated in the employment contract between Cooks Construction and the applicant. I do not have
a copy of that contract. The applicant says that because those components are stipulated separately then the vehicle allowance
is not part of the salary. Mr O’Sullivan says further that superannuation was paid on the base salary amount and not on the
amount which incorporated the vehicle allowance. He says the vehicle allowance is allowance by way of reimbursement for
use of his private vehicle to conduct business for the respondent. This allowance could be taken away from him at the
discretion of the General Manager of the respondent. The applicant then submitted that this allowance had been taken away
from another employee whose licence had been suspended.

5 The respondent in its submission says that Mr O’Sullivan was paid as part of his contract of employment the following
amounts—

• $85,000 per annum remuneration
• $13,200 per annum car allowance remuneration
• $7,649.90 per annum superannuation
• a total of $105,849.90 per annum

6 The respondent says that the payment for car allowance was money that the applicant was free to use in any way he chose as
long as he provided a car of his own. The respondent says that Mr O’Sullivan had use of the company fuel card for business
use and the mobile telephone for business use. These were not considered as part of the salary package but a facility for
business use. The respondent refers to s.29AA of the Act which specifies a “prescribed amount of $90,000” and restricts claims
by persons earning beyond this amount before the Commission. The respondent says that the regular fortnightly amounts paid
to Mr O’Sullivan included salary, car allowance and superannuation.

7 The respondent then submits as follows—
“There are 3 Acts of Parliament that define the use of allowances as salary

I. 26e of the Income Tax Act defines allowances as follows “A payment is an allowance when an employee
is paid a predetermined amount to cover estimated expense. It is paid regardless of whether the employee
incurs the expected expense.” It is therefore taxed as income.

II. Payroll Tax Legislation— Treatment of Allowances. The definition of wages in this legislation includes
allowances so that all payments to employees as “allowances” is subject to tax.

III. SGA Act. The term “salary or wages” has its ordinary meaning. For superannuation purposes it
specifically includes allowances as in the checklist derived from Ruling SGR 94/5

The Australian Tax Office Rulings
Section 12-35 of Schedule 1 of the TAA provides that a withholding must be made from a payment of salary, wages,
commission, bonuses or allowances paid to an individual as an employee of the payer
Therefore there is no doubt that these fixed amounts paid regularly every 2 weeks is part of a regular income stream of
Mr. O’Sullivan’s salary package.”

In short form the respondent’s argument is that the regular fortnightly payments of Mr O’Sullivan should all be considered as
salary for the purposes of s.29AA of the Act. Given that this amount on an annual basis exceeds $90,000, the applicant is not
entitled to make a claim pursuant to s.29 of the Act before the Commission.
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8 Section 29AA of the Act was introduced by s.140 of the Labour Relations Reform Act 2002 and the relevant part and came
into force on 1 August 2002. Section 29AA is a new provision inserted into the Act by amendment in 2002. Subsections (3)
and (5) apply to this matter. They state —

“(3) The Commission must not determine a claim of harsh, oppressive or unfair dismissal from employment if —
(a) an industrial instrument does not apply to the employment of the employee; and
(b) the employee’s contract of employment provides for a salary exceeding the prescribed amount.”

“(5) In this section —
“industrial instrument” means —
(a) an award;
(b) an order of the Commission under this Act that is not an order prescribed by regulations made by the

Governor for the purposes of this section;
(c) an industrial agreement;
(d) an employer-employee agreement; or
(e) a workplace agreement;

“prescribed amount” means —
(a) $90 000 per annum; or
(b) the salary specified, or worked out in a manner specified, in regulations made by the Governor for the

purposes of this section.”
9 Mr O’Sullivan was employed as a Safety and Training Manager for the respondent. There is no suggestion by either the

applicant or the respondent that an industrial instrument applied to his employment. Given the nature of his employment I
cannot envisage an award that would apply though. I do not have the contract before me. However, on the submission of both
parties it would appear to be a common law contract and incorporate a salary of $85,000 per annum. The motor vehicle
allowance then brings the applicant to a remuneration level above the prescribed amount within subsection (5). The question is
whether as per subsection (3)(b) the employee’s contract of employment provides for a salary exceeding the prescribed
amount, i.e. $90,000 per annum. The answer to the question of course turns on the interpretation of the word salary within that
provision.

10 There is no definition of salary provided within s.7 of the Act. There is likewise no definition of remuneration contained within
that section. The definition of “industrial matter” in s.7 is however helpful. It states, in part, that an industrial matter includes:

“any matter affecting or relating or pertaining to the work, privileges, rights or duties of employers or employees in any
industry or of any employer or employee therein and without limiting generality of that meaning includes any matter
affecting or relating or pertaining to—
(a) the wages, salaries, allowances, or other remuneration of employees or the prices to be paid in respect of their

employment;”
11 Contained in that section therefore is a distinction between salary, allowances or other remuneration. This same distinction is

present in wording in other sections of the Act. For example s.23(2)(a) refers to the power of the Commission to hear and
determine “any matter or dispute relating to the salaries, wages, or other remuneration, or other conditions of employment”.

12 These same distinctions have been regularly applied by this Commission in dealing with questions of loss and compensation. A
broader interpretation of remuneration has been applied which incorporates salary as one aspect of remuneration. The Hon
President in the Full Bench decision in Ramsay Bogunovich –v- Bayside Western Australia Pty Ltd 79 WAIG 8 @10 states—

“Remuneration is wider in meaning than “wages” or “salary”. The word “remuneration”, as it is used in s.23A(4) of the
Act, includes salary or wage, commission, superannuation or contributions, the cost of providing a car and non-
monetary benefits (see Capewell v Cadbury Schweppes Australia Ltd (FB)(op cit) per Sharkey P at page 301 and the
cases cited there).”

13 In the context of this matter then, and in the context of the Act, ‘salary’ can be read as separate to ‘allowance’ and both being
components of ‘remuneration’. The salary of Mr O’Sullivan was $85,000 per annum. There was an additional car allowance of
$13,100 per annum. The prescribed amount referred to in s.29AA therefore relates only, in my view, to the salary received by
Mr O’Sullivan. That component is below the prescribed amount and I so find. I will issue a declaration to that effect.

_________

2003 WAIRC 08737
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES PATRICK JOSEPH O’SULLIVAN, APPLICANT
v.
COOKS CONSTRUCTION, RESPONDENT

CORAM COMMISSIONER S WOOD
DATE MONDAY, 21 JULY 2003
FILE NO. APPLICATION 43 OF 2003
CITATION NO. 2003 WAIRC 08737
_________________________________________________________________________________________________________

Result Application is within jurisdiction
Representation
Applicant Mr PJ O’Sullivan
Respondent Mr S Gulvin
_________________________________________________________________________________________________________
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Order
HAVING heard Mr PJ O’Sullivan on his own behalf and Mr S Gulvin on behalf of the respondent, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act, 1979, hereby declares—

THAT the application is within jurisdiction.
(Sgd.) S. WOOD,

[L.S.] Commissioner.

____________________

2003 WAIRC 08893
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES ANTON POROPAT, APPLICANT
v.
CITY OF STIRLING, RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED WEDNESDAY, 30 JULY 2003
FILE NO. APPLICATION 1571 OF 2002
CITATION NO. 2003 WAIRC 08893
_________________________________________________________________________________________________________

Result Application dismissed
Representation
Applicant Mr M Kane as agent
Respondent Ms L Gibbs of Counsel
_________________________________________________________________________________________________________

Reasons for Decision
1 This is an application made pursuant to section 29(1)(b)(i) of the Western Australian Industrial Relations Act, 1979 (“the

Act”). The applicant claims he was unfairly dismissed from his job as a truck driver on 4 September 2002. The applicant says
that it was not reasonable to direct him to perform duties at the gatehouse, that he had invoked the disputes settlement
procedures in his contract of employment over this issue and that the wrong approach to resolving this issue was adopted by
the employer.

2 The parties helpfully agreed an extensive statement of facts. They read as follows—
“1. The Applicant was employed as a Rubbish Truck driver from 31 May 1988 to 4 September 2002.
2. The Applicant was a permanent full time employee, on a salary of $34,377 per annum.
3. The Applicant’s employment was governed by the City of Stirling Enterprise Bargaining Agreement II 2000, and

the Municipal Employees (Western Australia) Award 1999. The parties to the Agreement and the Award are the
Municipal Employees Union and City of Stirling.

4. The Applicant was a member of the Municipal Employees Union up until May 2002. From then on the Applicant
was a member and shop steward of the Transport Workers’ Union (“TWU”).

5. On 21 March 2002 the Applicant advised his leading hand Mr Michael Ambrosini and later in the day Mr Rob
Fenner that he was experiencing discomfort in his right arm, shoulder and neck from the joystick in Truck T271.

6. On 17 May 2002 the Applicant advised Rob Fenner that he was experiencing discomfort in his neck and shoulder
from the joystick on Truck T273.

7. Later that day the Respondent’s Operations Supervisor, Mr Keith Rickman, met with the drivers. Two other
drivers complained that that there was no movement in the armrest.

8. The Respondent agreed to make changes to the mounting brackets of the armrests by replacing the lug nuts with
butterfly nuts. The armrests could then be moved forwards, backwards and sideways.

9. The Applicant soon thereafter left for seven weeks annual leave, during which time the Respondent performed the
modifications.

10. The Applicant returned from annual leave on 29 July 2002.

22 August 2002
11. On 22 August 2002 the Applicant advised his leading hand Rob Fenner and the Respondent’s Operations

Supervisor, Keith Rickman, that he was experiencing pain in his right arm and wrist.
12. Mr Rickman advised the Applicant that he should attend his doctor in relation to the pain.

24 August 2002
13. On 24 August 2002 the Applicant visited his General Practitioner.
14. The Applicant’s General Practitioner provided the Applicant with a Workers’ Compensation First Medical

Certificate.

26 August 2002
15. On 26 August 2002 the Applicant provided the Workers’ Compensation First Medical Certificate to Mr Fenner;
16. The Applicant stated that he wished to continue with truck driving duties, but was advised by Mr Fenner that he

could not do so without medical clearance.
17. At 12.55pm, the Applicant met with Mr Fenner, the Respondent’s Manager Waste and Fleet Operations Mr Eddy

Albrecht, and the Respondent’s Occupational Safety and Health Coordinator Mr George Steadman.
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18. Mr Albrecht advised the Applicant that—
a. The Respondent had a duty of care towards him;
b. They could not allow him to return to truck driving duties if he had RSI.

19. The Applicant was directed to report to the Transfer Station gatehouse to perform temporary alternative duties,
with no reduction in pay.

20. The Applicant insisted on continuing his normal duties.
21. Mr Albrecht informed the Applicant that the Respondent would commence disciplinary action if the Applicant did

not report to the Transfer Station gatehouse for duty the following morning.
22. Mr Albrecht recommended that the Applicant contact the TWU, for their advice, and the Applicant was sent home

on full pay for the remainder of the day and he attended an appointment for X-rays in the afternoon.

27 August 2002
23. On 27 August the Applicant attended work, and reported to Mr Fenner at the sign-in desk.
24. The Applicant advised Mr Fenner that he was fit to drive his truck. Mr Fenner told the Applicant to attend the

gatehouse. The Applicant insisted that he be given his normal duties.
25. Mr Fenner replied that the City of Stirling had a duty of care and could not allow him to carry out any duties that

may worsen his injury.
26. The Applicant attended Dr Pham at 9.30 am and provided a Workers’ Compensation Progress Medical Certificate

to Mr Fenner on his return to work at 11.00am.
27. The Respondent advised the Applicant by memorandum to undertake the alternative duties, and that a failure to

comply with the direction would lead to non-payment of wages and possible disciplinary action. The Respondent
again recommended that the Applicant seek assistance from his union. Keith Rickman delivered this document to
the Applicant.

28. Mr Rickman advised the Applicant to commence the alternative duties, to which the Applicant replied that he
wished to perform his usual duties. Mr Rickman further advised the Applicant that if the Applicant refused the
gatehouse duties, he would issue a formal warning, for refusing to follow orders.

29. The Applicant refused to perform the gatehouse duties and was warned by the Respondent. This warning was
confirmed in writing on 29 August 2002.

30. At 2.30pm the Applicant presented a letter to the Respondent, stating that the Applicant wished to invoke the
Dispute Settlement Procedures of the EBA.

31. Mr Rickman again spoke with the Applicant, who advised that he wished to continue his truck driving duties.
32. Mr Rickman provided the Applicant with another memorandum, confirming that the Applicant was still to

commence the alternative duties as directed, or face loss of pay, and that the Respondent would attend to the
matter promptly.

28 August 2002
33. The 28 August 2002 was a rostered day off for the Applicant.

29 August 2002
34. At 6.00 am on 29 August the Applicant attended for work for normal duties.
35. Mr Rickman provided the Applicant with the written confirmation of the warning of 27 August 2002.

30 August 2002
36. Mr Rickman instructed the Applicant to attend to the duties in the gatehouse. The Applicant refused, and was

advised that he would be given a second warning if he continued to refuse.
37. The Applicant did not commence the alternative duties and was warned by Mr Rickman.
38. The Respondent again directed the Applicant to undertake the alternative duties, and advised that his refusal had

resulted in the non-payment of his wages, his employment was in jeopardy, and he should seek assistance from
his union. This was by memorandum delivered by Mr Rickman.

2 September 2002
39. At 6.00am on 2 September 2002 the Applicant again attended work for normal duties.
40. Mr Rickman provided the Applicant with the written confirmation of the warning issued 29 August 2002, which

the Applicant did not sign.
41. At approximately 11.l5am Mr Albrecht and Mr Rickman met with the Applicant and his TWU representatives, Mr

Rick Burton and Mr Neville Hodgson.
42. The Respondent advised the Applicant that a further refusal to perform the alternative duties would result in his

dismissal.
43. The Union representatives requested other alternative duties to the gatehouse. Mr Albrecht said there were no

alternative duties available.
44. The parties adjourned the meeting, whereupon the TWU advised the Applicant that if he was so upset with having

to perform the alternative duties, that he could, after commencing, go off on “stress leave”
45. The Union representatives requested that the Applicant be given until 4pm the following day to obtain further

legal advice. The Respondent agreed and the meeting was adjourned.
46. The Applicant left the Respondent’s premises for the remainder of the day.
47. At approximately 12.30pm, the Applicant telephoned the Respondent and advised that he would be unable to

obtain an appointment for legal advice until Monday 9 September 2002, whereby the Applicant extended the
Applicant’s period to comply until 4pm 9 September;

3 September 2002
48. 3 September 2002 was the Applicant’s rostered day off, and the Applicant did not attend the workplace.
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49. The Applicant was contacted by Mr Joel Schneider from Slater and Gordon, who gave advice to the Applicant on
Workers’ compensation and the requirement to undertake alternative duties.

4 September 2002
50. On 4 September 2002 the Respondent again attended for work and provided a progress medical certificate.
51. At about 9.00am the Applicant’s colleague and fellow shop steward, Mr Rod Scoble, spoke with the Applicant for

approximately 20 minutes, and encouraged the Applicant to perform the alternative duties.
52. The Applicant refused to perform the gatehouse duties;
53. Mr Albrecht directed the Applicant to perform the gatehouse duties, or he would be dismissed.
54. Mr Albrecht directed the Applicant twice more to perform the gatehouse duties. The Applicant again refused, and

the Applicant was advised that he was dismissed
55. Mr Albrecht left and prepared a letter of dismissal, which was handed to the Applicant by Mr Rickman.
56. Mr Rickman instructed the Applicant to leave the premises.
57. The Applicant asked for a written instruction to leave the premises.
58. Mr Rickman left and returned with a written instruction. Upon receipt of the written instruction the Applicant

handed over his security card and was let out of the workplace by a security guard
59. The Applicant has received five week’s pay in lieu of notice and all entitlements.”

3 Similarly the parties helpfully tendered a range of common documents as exhibits. In short form Mr Poropat was employed as
a truck driver with the City of Stirling for approximately 14 years. He had a number of periods where he experienced difficulty
in his right arm from the operation of the truck and the joystick. Then in August 2002 Mr Poropat again experienced pain in his
right arm and wrist. He attended a medical practitioner and was provided with a workers’ compensation medical certificate. As
a consequence of this he was directed by his employer to attend for work at the gatehouse. This job required Mr Poropat to
check loads of trailers and other vehicles prior to the disposal of the rubbish at the tip. The applicant insisted that he return to
his normal duties and this was rejected. A series of discussions followed over a number of days whereby the applicant was
directed to attend to duties at the gatehouse and refused. The applicant sought advice from his union and from a legal
representative. The applicant was warned twice and advised that his employment would be in jeopardy should he not attend to
his duties. Ultimately the applicant was dismissed and paid 5 weeks in lieu of notice and all his entitlements.

4 Mr Paul Burlinson, the Western Australian Branch Secretary of the Australian Services Union gave evidence that he has had
extensive involvement in the last 18 months with local government workers at the City of Wanneroo and the City of Stirling.
He says the truck drivers at the City of Stirling were keen to maintain a separate enterprise agreement to that of the rest of the
outside workforce. He says other workers saw the refuse truck drivers as “sort of the crème de la crème of the workforce”. He
was told by the delegate that they were “in fact prima donnas and were seen as very different from the rest of the workforce”.

5 Mr Poropat gave evidence that in February or March 2002 he had an issue with management over a first aid kit. He was given
a reprimand and in response raised the dispute settlement procedures. The reprimand was then withdrawn [Exhibit AP2]. In the
lead up to 22 August 2002 when Mr Poropat was provided with a workers’ compensation first medical certificate by Dr Pham,
Mr Poropat said he had trouble with one particular truck. Dr Pham advised the applicant that seeing it was only one truck that
was causing a problem, to simply keep an eye on it. On 24 August 2002 Mr Poropat put in a workers’ compensation claim.
Mr Fenner, one of the supervisors advised Mr Poropat that he needed a second doctor’s certificate if he was to resume driving
trucks. His doctor, on his fitness for work certificate, wrote “only to drive and operate trucks with joy stick close to the side of
the body, and he is familiar and comfortable with.” [Exhibit A2.2]. Mr Poropat says he advised the respondent that he was
comfortable with driving 11 of the 15 trucks.

6 The applicant’s evidence is that he thought that his duties at the gatehouse were just to stand and watch someone who already
worked there. He considered that this was a punishment by management for reporting his injury and that the gatehouse duties
were not of the same status as his truck driving duties. He felt embarrassed to go and stand on the gate and says that he did not
have a proper chance to put his story to management. He says that he invoked the dispute settlement procedure to ensure that
he had the chance to put his story and be listened to.

7 Mr Poropat consulted his union who advised him to follow the employer’s direction or go on stress leave. The applicant
rejected that course of action. He met with management and his union on 2 September 2002 at which time Mr Hodgson from
the Transport Workers Union explained that it was not acceptable or reasonable to expect Mr Poropat to perform duties at the
gatehouse. They requested that other duties be allocated and this was rejected by management who indicated that there were no
other alternative duties. He says that he would have agreed to assist a driver with bringing out bins for aged or disabled
residents. He says that he was never given the opportunity to give his opinion or given any other option than to go to the
gatehouse. He says that the Transport Workers Union were reluctant to help him in any way.

8 Mr Eddie Albrecht, the Manager of Waste and Fleet Operations, gave evidence that at a meeting on 26 August 2002 he
discussed with Mr Poropat his repetitive strain injury and advised him that due to the injury he would be placed on an interim
basis as a gate attendant at the transfer station. He had consulted his supervisors about other duties and was advised that the
gate duty was most suitable as it involved very light duties and had been used in the past with other drivers. Mr Poropat
responded that he only wanted to drive his truck and nothing else. He says that the applicant had a considerable amount to say
during the meeting.

9 Mr Albrecht says that staff investigated the controls on the trucks and the controls were modified. Mr Poropat only wanted to
drive his truck and Mr Albrecht was so concerned about the applicant’s negativity in discussions that he contacted the TWU to
advise them and suggest that Mr Poropat may seek their help. Mr Poropat was advised that if he failed to attend to duties at the
gatehouse then his employment would be in jeopardy. This action was postponed so that Mr Poropat could obtain legal advice.
This occurred after a meeting with the respondent, the TWU and applicant where the TWU advised Mr Poropat to comply with
the respondent’s direction. The applicant rejected this.

10 Mr Albrecht’s view, based on advice, was that the dispute settlement procedure was not relevant as he was dealing with a
workers’ compensation matter and the employer’s duty of care.

11 Mr Keith Rickman gave evidence that Mr Poropat spoke to him on 22 August 2002 about a pain in his arm and they agreed
that if it continued he should see a doctor. Mr Rickman was also advised that Mr Poropat had complained about a pain in his
shoulder on 17 May 2002. On that day he says that the applicant was driving truck T250 which had a standard joystick
configuration [Exhibit KJR1]. This was not the joystick configuration about which Mr Poropat had complained.

12 Mr Rickman says that after modifications were made to the trucks in May 2002 he did not receive any further complaints from
drivers, that is up until the applicant complained on 22 August 2002. During the period 27 August to 2 September 2002, when
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Mr Poropat was directed to work at the gatehouse and warned for not doing so, Mr Rickman says that the applicant did not
advise him why he would not do so. The applicant simply advised that he wanted to “go back on his own truck”. Mr Poropat
never asked for different duties other than the gatehouse, though he had the opportunity to do so.

13 Mr Rickman was asked by Mr Poropat’s representatives, at a meeting on 2 September 2002, whether there were any other light
duties he could perform. Mr Rickman advised that there were none suitable given the condition of Mr Poropat’s arm. The
union suggested that Mr Poropat undertake “missed service” duties, ie where a bin had been forgotten. Mr Rickman rejected
this as unsuitable given Mr Poropat’s injury. This was accepted by the union.

14 Mr Rickman says that the gatehouse was used as a source of light duties for drivers. He says that a truck driver, Mr Roger
Pillbeam, worked there for two months. Under cross-examination he says that Mr Pillbeam was later dismissed for failing to
obey instructions and other attendance matters whilst at the gatehouse.

15 I do not consider that the evidence of Mr Poropat can be relied upon in several respects. He says that he was not given the
opportunity to voice his concerns. My impression of Mr Poropat does not marry with this evidence. I have no doubt that he
quite rightly would not hesitate to make known his concerns. However, his evidence in effect is that in a relatively long
meeting, about half an hour, which was to discuss his injury and what duties he was to do, he was simply lectured at by Mr
Albrecht and not given a proper opportunity to speak. This is not the impression I have formed of Mr Albrecht either. But more
relevantly the whole process which Mr Albrecht undertook was extensive and designed to give Mr Poropat an opportunity to
be heard and for the issue to be resolved. The respondent later instigated and ensured that Mr Poropat was represented by his
union. A union which the applicant had taken some effort to ensure represented him and his fellow truck drivers. In other
words both my impression of Mr Poropat and the evidence about the process followed leads me to the view that Mr Poropat
had ample opportunity to put his case.

16 Mr Poropat says that he only suffered his injury when using the new trucks, but this point was explored thoroughly in cross-
examination and it is clear to me that Mr Poropat had difficulty with old and new trucks. His evidence in re-examination
concerning the substitution of trucks was not convincing and did not negate the fact that prior to experiencing difficulties the
applicant had for example used truck T250, an old truck with a different joystick configuration. Mr Poropat says that he used
mirrors except for 5% of the time. The report from his doctor, Dr Hammersley, refers to “cervical traction discomfort ….
consistent with you looking over your shoulder”. He also refers to a previous lower back condition and says that the applicant’s
symptoms had virtually settled at that time. This evidence is not consistent with Mr Poropat’s evidence regarding the use of
mirrors. For these reasons I would accept the evidence on behalf of the respondent, which was credible, over that of Mr
Poropat.

17 The applicant does not contest that the respondent followed a fair process nor does the agent for the applicant say that Mr
Poropat should have been allowed to go back to driving a truck. Instead Mr Kane says that the respondent simply went down
the wrong path in their actions. The heart of the matter is that the dispute was about sending Mr Poropat to the gatehouse and
hence about the lawfulness and reasonableness of the respondent’s direction for him to do so. The applicant refers to a decision
of the High Court in Commission for Government Transport v Royall [1966] 116 CLR 314. In that decision Kitto J at para
9 says, and I paraphrase: “The general rule is that a contract for which a person is employed in a specific character, is to be
construed as obliging him to render not all of services that may be thought reasonable, but such services only as properly
pertains to that character”. The applicant says the specific character of Mr Poropat’s contract was that he was a truck driver and
hence it was not reasonable to direct him to perform duties at the gatehouse.

18 The applicant says that a direction for Mr Poropat to go to the gatehouse was in fact unlawful. The applicant does not challenge
the respondent’s obligation to ensure the duty of care to their employee. The applicant does not say that s.84AA of the Workers
Compensation Rehabilitation Act 1981 overrides common law rights of the employer to dismiss an employee or has somehow
been contravened. Mr Kane accepts that it was not practical at the time to return Mr Poropat to driving a truck due to his
injury. In terms of the reasonableness of the direction the applicant says that this must be seen in context. Part of the context is
the custom and practice under the contract. The applicant had driven a truck and only a truck for 14 years. The applicant gave
evidence that he did not see going to the gate as being acceptable. Indeed the applicant’s evidence, which I doubt, is that he
considered he was being punished.

19 The applicant’s case also is that the dispute settlement procedure [Exhibit A4] had been triggered and that procedure includes a
status quo provision. That procedure says:

“Once either party has notified the other of the existence of a dispute under the Award procedure neither party shall take
any action that alters the status quo that existed immediately prior to the notification of the dispute”.

20 Mr Kane says that in reality the applicant could not go back to his truck. But the employer could not have sacked Mr Poropat
whilst the dispute settlement procedure and status quo were in force. The respondent should have referred this dispute to the
Australian Industrial Relations Commission. He says also that the respondent in the interim could have sent Mr Poropat home,
they could have effectively suspended him with pay or they could have looked at alternate duties and sat down and discussed
that issue and proposed other duties. The applicant says the employer is required to do this under the terms of the contract.

21 The applicant says that albeit the employer may have been reasonable they followed the wrong path and in doing so prejudiced
the employee and his rights under the status quo. They did this by not referring the matter to the Commission.

22 The applicant is correct in conceding that the process followed by the respondent was procedurally fair. Likewise the applicant
correctly concedes that the respondent had a duty of care to Mr Poropat and other employees and thus could not have allowed
him to return to driving the truck until such time as it was safe for him to do so. Likewise the applicant is correct to concede
that the Workers Compensation Rehabilitation Act 1981 does not negate the respondent’s right at common law to dismiss an
employee. The applicant does not say that the status quo for Mr Poropat was to be returned to driving a truck. I disagree. Mr
Poropat’s job was to drive the truck and he had been doing so for 14 years. At all times during the procedure followed by the
respondent Mr Poropat maintained that he simply wanted to be returned to driving a truck. At all times during the hearing Mr
Poropat made it clear that he wanted to return to driving a truck. The status quo in a sense of the dispute settlement procedure
was for Mr Poropat to be returned to driving a truck. The status quo could not be applied given the state of injury to Mr
Poropat.

23 The evidence of the respondent is that there were no alternative duties for Mr Poropat which did not require manual labouring.
Manual labouring seemingly would have exacerbated his injury. This evidence is unchallenged. Indeed in the applicant’s
closing submission, the applicant says that they are not sure what the respondent could have done except perhaps have
suspended Mr Poropat on pay or left him in the lunch room. This is hardly a reasonable course of action. The respondent was
not obliged to pay Mr Poropat for doing nothing. The largely unchallenged evidence of the respondent is that other truck
drivers were given light duties at the gatehouse. Hence Mr Poropat’s stubbornness in rejecting this approach is further
highlighted.
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24 The applicant in effect concedes that if the matter had come to the Commission then Mr Poropat may have been directed to
work at the gatehouse. I think it is reasonable to consider that if the matter had come on for conciliation, Mr Poropat would
have been strongly recommended by the Commission to work at the gatehouse. Clearly in saying this I do not consider it unfair
or unreasonable for Mr Poropat to be directed to the gatehouse.

25 The submission by the applicant is that somehow the direction to Mr Poropat was unlawful. Whether the direction was
unlawful does not necessarily make it unfair. However, I do not consider the direction to have been unlawful. Exhibit AP8, the
letter of employment says that the employee:

“will be required to perform the duties as directed by his supervisor(s)”.
Obviously these duties cannot be outside the bounds which may be considered fair or beyond the competence of the employee.
However, I cannot envisage why it would be seen to be unfair or outside the capacity of Mr Poropat to attend to gate duties.
This would have aided him to continue to work and recuperate from his injury. The mere fact that he might not have liked the
duties is not the determining factor. The evidence that may have been perceived as a punishment has not been substantiated in
any way. The employer was not seeking to punish Mr Poropat and the applicant in closing submission effectively concedes
this. Mr Poropat seemingly saw these duties as lessening his status, but this was not conveyed to the respondent, and in any
event was still a reasonable option for the employer to pursue.

26 The other issue to be considered then is whether the employer erred by not referring the matter to the Australian Industrial
Relations Commission. The relevant clause in the Award [Exhibit A3] states:

“Should the matter remain in dispute after the above processes have been exhausted either party may refer the matter to
the Commission for resolution.”

The clause is a typical clause and, as it says, either party has the right to put the matter before the Commission. This did not
happen in this case. Mr Poropat was represented at all times by his union which at that stage was the Transport Workers Union
and he also received legal advice. The respondent in fact encouraged the participation of the union and deferred any action
pending Mr Poropat receiving legal advice. It is open to infer that the relevant union did not take action, or were not instructed
to take action by Mr Poropat to take the matter to the Commission, because it would not have been favourable. It is open to
infer that Mr Poropat’s legal advice did not place him in a position that he wanted to be in, namely behind the wheel of his
truck. The dispute settlement clause does not mandate that the respondent had to take the matter to the Commission. Likewise
the respondent made it known to the applicant that if he did not comply he risked losing his employment. In other words what
was at stake for Mr Poropat was clearly known and yet he still did not instruct his union, of which he was a shop steward, to
take the matter to the Commission. The employer can then hardly be said to have acted unlawfully by not taking the matter to
the Commission.

27 For the reasons I have expressed I consider the respondent’s instruction to Mr Poropat to attend at the gatehouse was both
reasonable and lawful. The task of saving Mr Poropat’s employment was clearly in his hands. He took no positive action other
than simply to continue to present for work as a truck driver and insisted that he be returned to driving his truck. The employer
quite rightly did not accede to this request and did not breach their duty of care. Mr Poropat certainly received a fair go all
round (Undercliffe Nursing Home –v- Federated Miscellaneous Workers’ Union of Australia, Hospital, Service and
Miscellaneous, WA Branch 65 WAIG 385). He was not unfairly dismissed and I so find. For these reasons I would dismiss the
application.

_________

2003 WAIRC 08894
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES ANTON POROPAT, APPLICANT
v.
CITY OF STIRLING, RESPONDENT

CORAM COMMISSIONER S WOOD
DATE OF ORDER WEDNESDAY, 30 JULY 2003
FILE NO. APPLICATION 1571 OF 2002
CITATION NO. 2003 WAIRC 08894
_________________________________________________________________________________________________________

Result Application dismissed
Representation
Applicant Mr M Kane as agent
Respondent Ms L Gibbs of Counsel
_________________________________________________________________________________________________________

Order
HAVING heard Mr M Kane on behalf of the applicant and Ms L Gibbs of Counsel on behalf of the respondent, the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders—

THAT the application be and is hereby dismissed.
(Sgd.) S. WOOD,

[L.S.] Commissioner.

____________________
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2003 WAIRC 08623
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES DAVID SCHILDKRAUT, APPLICANT
v.
CRAIG A VIVIAN, ROBERT W PARKER AND IAN K MACPHERSON TRADING AS ORD
PARTNERS, ORD BUSINESS ADVISORY SERVICES PTY LTD, ORD GROUP PTY LTD,
RESPONDENTS

CORAM COMMISSIONER S WOOD
DELIVERED THURSDAY, 3 JULY 2003
FILE NO. APPLICATION 1298 OF 2002
CITATION NO. 2003 WAIRC 08623
_________________________________________________________________________________________________________

Result Applicant dismissed harshly and unfairly; compensation awarded Claim for notice dismissed
Representation
Applicant Mr A Randles of Counsel
Respondent Mr A Lucev of Counsel
_________________________________________________________________________________________________________

Reasons for Decision
1 The applicant, Mr David Schildkraut, is an accountant who ran his own accounting practice prior to joining the respondents on

1 July 2000. There is an issue as to who the actual respondent is which I will deal with later. The applicant in early
2000 decided to merge or sell his practice and so had discussions with Mr Craig Vivian and Mr Robert Parker of Ord Partners.
They reached agreement [Exhibit DS1] for the applicant to merge his practice and he commenced work with them on 1 July
2000 as a Manager, Tax and Business Services. The applicant over a period of time experienced difficulties with lack of staff
support and no access to financial planning work. However, the source of the real difficulty between the parties was that the
respondent wanted the applicant to adhere to a minimum number of chargeable hours per day. The amount varied at times, but
the respondent, at dismissal, wanted the applicant to adhere to a regime of 5.5 chargeable hours per day. The applicant rejected
this stipulation as not being part of his contract, but indicated that he would attempt to achieve those hourly targets, whilst not
agreeing that they were a requirement upon him. The parties had discussions over a period of time and ultimately Mr
Schildkraut was dismissed by Mr Parker on 21 June 2002. Mr Parker left a message on the applicant’s mobile telephone on
that Friday afternoon. Mr Schildkraut was not in attendance at the office. Mr Parker simply advised the applicant that his
services were no longer required and not to return to the office. Mr Schildkraut was paid four weeks notice and then two
payments for goodwill under the contract. The respondent says that Mr Schildkraut was made redundant. The applicant says
that he was dismissed harshly, oppressively and unfairly. He also seeks to imply a benefit into his contract of 12 months notice.
That is the short history to the claim.

2 Mr Schildkraut is not seeking reinstatement but instead seeks six months compensation, inclusive of salary, bonuses and
superannuation. The grounds upon which the applicant relies for his claim of unfair dismissal are referred to in his counsel’s
closing submission as follows—

“The Applicant contends that the following constitutes harsh and oppressive treatment so as to render the dismissal
unfair—

• he was treated differently from other employees in having two performance criteria imposed on him when his
performance was regulated by the agreement;

• the timing of the dismissal, after months of apparent indifference by the employer, was calculated to deprive the
Applicant of a higher goodwill payment on termination;

• more than half of the other employee failed to reach their budget targets (see exhibit R1);
• the requirement to obtain 5.5 daily billable ignored the fact that the Applicant’s practice was a significant fee

earner and contributed to overall profits;
• there was no concerted effort by the Respondents to compel compliance with the billing requirement until

12 June 2002;
• the Applicant was ultimately given only two days to the Respondents’ written request for a formal proposal;
• the Applicant responded with a formal proposal, in part adopting the suggestion in the Respondents’ letter but

was terminated because the proposal was not to the Respondents’ liking;
• the Applicant was not a party to and had no input into the directors meeting which, effectively, summarily

terminated him;
• the manner of the termination was manifestly procedurally unfair;
• the manifestly inadequate notice rendered the dismissal.”

3 The contract between the parties is a central component to the dispute between them. It reads—
“Fee Merger
Further to our recent meetings and discussions we are keen to reach a mutually acceptable agreement on the merger of
your fee base into Ord Partners. We are also keen to come to an arrangement for you to commence employment with our
firm, but with the ability to share in revenue so as to provide you with an income level equivalent to that which you are
currently deriving.
It is also agreed that, in the event you leave our employment, or we terminate such employment an amount will be paid to
you representing goodwill for your client base.
In the event that we are successful in reaching agreement, we look forward to working with you to ensure a smooth
transition for your clients and to developing new business with you through your contacts and experience.
From our previous discussions, we confirm that we will consider taking on any existing employees, but will not assume
any debts or liabilities of your practice. Equally, debtors and work in progress (WIP) at the date of merger would be
collected by you. WIP would be ascertained and, as fees for this work were paid, we would reimburse you for the WIP



2868 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 83 W.A.I.G.

existing at merger date.
The purpose of this letter is to put forward the following as suggested terms for the merger of your fees, and simultaneous
employment of you—
A. Fee Merger

1. The contract date is to be 1 July 2000.
2. Where work in progress (WIP) exists at that date, the proceeds of fees subsequently rendered will be split

based on the ratio of WIP taken over to final WIP. Recoverability of WIP at contract date to be reviewed
and agreed.

B. Employment
1. Employment Commencement Date is to be 1 July 2000
2. Position is Manager - Tax & Business Services
3. Gross Base Remuneration is to be $78,000, plus superannuation
4. Where fees rendered against merged clients exceed $165,000 (calculated annually in arrears), an amount of

15% (year 1), 20% (year 2) then 25% (year 3) of the excess will be paid to you as a bonus. This
arrangement is to be renegotiated after 3 years.

5. Other conditions of employment include—
a) 20 days annual leave per annum
b) 10 days sick leave
c) NO leave loading
d) Professional CPA fees paid by firm
e) Bonuses do not incur superannuation
f) Car bay provided

C. Admission to Partnership
In the event that admission to partnership (or equity equivalent) is offered, the Annual Fee Value (“AFV”) will be
credited against any buy-in value required to be met by you.

D. Cessation of Employment
1. The amount to be paid to you as goodwill (“GW”) for your clients, will be based on a sliding scale as

follows—
a) the AFV of the merged fees is equal to annual production for the year ended 30 June 2000 (as per

the attached schedule),
b) cessation within 1 year - 45% of AFV, or
c) cessation greater than 1, but less than 2 years, 50% of AFV, or
d) cessation greater than 2, but less than 3 years, 65% of AFV, or
e) cessation greater than 3, but less than 4 years, 75% of AFV, or
f) cessation greater than 4, but less than 5 years, 85% of AFV, or
g) Cessation greater than 5 years, 90% of AFV

2. Payment of the GW to be as follows—
a) 35% of GW within 1 month of date of cessation
b) 35% of GW within 6 months of date of cessation
c) the remaining balance to be paid within 12 months of date of cessation.

3. Once Ord has completed two full years of work on these clients’, the AFV will be confirmed as having
been achieved or nor, and any final payment due above will be reduced to reflect the confirmed AFV.

4. You agree not to offer tax and accounting services in your own right or by any associate of yours, of the
type that Ord has purchased, for a period commencing on the cessation date, not less than the following—

a) cessation within 1 year – 1 year, or
b) cessation greater than 1, but less than 2 years – 2 years, or
c) cessation greater than 2, but less than 3 years – 3 years, or
d) cessation greater than 3, but less than 4 years – 4 years or
e) cessation greater than 4 years – 5 years.

E. Other Conditions
1. You are to use every reasonable commercial endeavour to ensure your clients continue with Ord.
2. Ord do not assume any liabilities, either actual or contingent of your own or of your firm.
3. You are not to write direct to your clients on your own, or your firms, letterhead after the contract date.
4. You are to use your best endeavours to assist Ord with effecting changes of Tax Agent, ASIC Registered

Agent and Registered Auditor where it relates to your clients. We will assist you to maintain your
professional registrations.

5. You agree to make available appropriate computer backups of client accounting and taxation records that
will assist computer conversion to Ord’s system. You further agree to retain your existing computer system
in full working order, with client data and operational software intact, for a period of 9 months from the
contract date.

6. You are to continue professional indemnity run off cover for a period of 18 months from the contract
date.”

4 Quite clearly there are a mixture of business and employment conditions in the contract to properly reflect the arrangement
entered into by the parties. The contract is broken into five distinct parts and one part deals with the conditions of employment.
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5 Mr Schildkraut’s evidence is that he had an arrangement with Ord Partners to merge his practice. Once the tax accounting
work was bedded down he would be able to move to financial planning work. On the crucial issue of performance Mr
Schildkraut says that his performance was entirely governed by the conditions within the contract. He says as follows:

“The discussions regarding my performance were, and as represented by the agreement, were based around what fees would
be generated from my client base and the entire agreement is structured around that one agreeing on what the AFV or the
annual fee value of my practice was which we agreed on, and that any future goodwill payment would be based on that
AFV value and also my remuneration package was based on a base of the 78 plus super plus car parking plus a bonus which
was a function of fees billed to my client base in excess of a threshold of $165,000 and those bonuses were calculated on an
increasing scale: the first year was 15, the second 20 per cent and the third year 25 per cent. So performance was to be
measured as evidenced by the contract by fees billed from my client base; the client base that I brought to Ord Partners.”
(Transcript p.22)

6 Mr Schildkraut says that one of the first tasks he undertook was to interview candidates for a position as his dedicated
assistant. Ms Ester Lim was selected. Sometime later Ms Lim was moved away and took on work for others in the firm. She
was no longer a dedicated resource for Mr Schildkraut. This made work a lot harder for the applicant to efficiently attend to
what was required. Early in his employment Mr Schildkraut expressed a desire to move from tax accounting/compliance type
work to financial planning work. This request was not taken up by his new employer and instead Mr Peter Young, the head of
the financial planning division (i.e. Ord Financial Services) did the financial planning work for Mr Schildkraut’s previous
clients.

7 The applicant again expressed his desire to do financial planning work in his performance appraisal at the end of 2000. In that
same performance appraisal he was asked to nominate the number of chargeable hours he expected to achieve and he says,
“4 to 5 hours per day is probably the best I can do with the current workflow pattern in the office” [Exhibit DS4].
Mr Schildkraut’s evidence is that, as Ms Lim was no longer dedicated to assist him, many hours could not be charged to the
clients because the work involved lower order tasks that did not justify his higher charge-out rate. Hence the fees could not be
fully recovered. In respect of this he goes on to say in his performance appraisal as follows, “Means more unpaid overtime, and
makes achieving my goal of more advisory/development type work impossible.” Mr Schildkraut says in evidence that it was
impossible to handle the work that was on his plate in terms of tax compliance work and to also achieve his goal of moving
into financial planning work. Mr Schildkraut expressed his concerns about not taking on greater financial planning work on a
number of occasions. He says the lack of being able to do so effectively reduced his earnings. He had been earning between
$300 and $400 per month in relation to that work, he continued to do so for the first 9 or 10 months whilst with Ord Partners.
This situation changed when the licence changed.

8 In mid 2001 Mr Schildkraut was presented with four practice alternatives regarding the restructuring of the practice. Ord
Partners were engaged in discussions to sell their practice. The applicant responded formally to the proposals by letter dated
22 July 2001 [Exhibit DS12]. He met with Mr Vivian and Mr Parker on 30 July 2001 to discuss his response. He says at that
time Mr Parker threatened to withdraw all support staff and to make his job of retaining the AFV impossible. At the conclusion
of the meeting, both parties agreed to leave things as they were and revisit them in a couple of months.

9 In mid 2001 Mr Schildkraut says he was asked to sign a new employment declaration as he was advised that his new employer
was now Ord Business Advisory Services Pty Ltd. He rejected this and indicated that his agreement was with Ord Partners. At
that stage he had exceeded his AFV figure for the year. He says he was entitled to a bonus each year based on fees in excess of
$165,000 billed from his client base. In that year the excess billings were $48,079.66 and he was entitled to 15% of the excess
by way of bonus [Exhibit DS9]. Mr Schildkraut sought legal advice about signing the tax declaration as he was concerned that
by signing the document he might be varying his original agreement [Exhibit DS17]. Mr Schildkraut says that because of what
had happened with the practice alternatives document he was not prepared to sign the taxation employment declaration unless
he had individual undertakings from each partner that it was for purely administrative purposes and that the original agreement
remained in force. He received a letter from Mr Vivian of 12 September 2001 [Exhibit DS18] indicating on behalf of the
partners that the arrangement to be employed now by Ord Business Advisory Services Pty Ltd was purely an administrative
arrangement and the agreement of June 2000 continued in full effect. Mr Schildkraut says that as a result of this he was happy
to sign the new declaration. This was covered by Mr Schildkraut in the response to Mr Vivian dated 1 October 2001 [Exhibit
DS19].

10 Mr Schildkraut says that by the memorandum dated 19 September 2001 [Exhibit DS20] the bonus scheme for professional
staff was changed. This scheme was based on productivity as measured by chargeable hours billed by individuals. Mr
Schildkraut did not participate in this scheme.

11 On 30 October 2001 Mr Schildkraut met with Mr Vivian and Mr Parker at their instigation. They indicated that they felt Mr
Schildkraut was not performing and raised the issue of chargeable hours as the key measure of his performance. They were not
happy that he was not billing at the rate of 5 ½ hours a day. Mr Schildkraut says his response was as follows:

“That whilst I endeavoured to maximise the chargeable hours each day, such was not a measure of my performance and was
not provided for in our original agreement and as far as I was concerned, I had exceeded my performance hurdles in that I
had exceeded the AFV by some $30,000 and had received bonus as provided for by our agreement so I disagreed with their
assertion that I wasn’t performing.” (Transcript p.50)

He says following that meeting he was provided with a record of the meeting with which he disagreed and he responded
accordingly by letter dated 14 November 2001 [Exhibit DS21]. He did not receive a reply to that letter and nothing further
happened.

12 On 12 June Mr Schildkraut met with Mr Parker and Mr Vivian where he says Mr Parker delivered an ultimatum that he agree
to vary the terms of the 2 June 2000 agreement to include performance based on chargeable hours per day or in the alternative
they were not prepared to continue employing Mr Schildkraut. Mr Schildkraut says he was not prepared to respond to that type
of threat and asked him to put something in writing. Mr Schildkraut says they were also planning to freeze his bonus structures.
He says they indicated that if he did not agree, they would make him redundant and simply pay out his staff entitlements, eg
leave entitlements. Mr Schildkraut says that after the meeting he took down notes of what had occurred at the meeting [Exhibit
DS23].

13 Mr Schildkraut then received a letter dated 17 June 2002 from the directors. The applicant was advised that due to the recent
appointment of a Director of tax and business services and a graduate, the directors could not justify retention of staff who
were not able to achieve reasonable levels of productivity. They asked for a full proposal on how Mr Schildkraut could
immediately increase his productivity to the required level of chargeable hours. They required this response by 19 June 2002.
The letter indicated that if they could not find a workable alternative then the applicant’s position would be made redundant
and he would be paid out his employee entitlements.
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14 Mr Schildkraut provided a written response to the directors letter [Exhibit DS 24]. He did not receive a response to his letter, or
have further discussion with the directors. His next contact was to hear a message on the following Saturday morning, which
Mr Parker had left on his mobile telephone. Mr Parker advised him that he was dismissed. The applicant was to take his son to
the football but was too stressed and contacted Mr Parker. The applicant was originally told not to return to the office but later
assisted with the handover of files.

15 Mr Vivian gave evidence that he met Mr Schildkraut slightly before June 2000. That meeting included his fellow partners Mr
Parker and Mr McPherson. Mr Schildkraut was looking at opportunities to merge or sell his practice, given the introduction of
GST. Mr Schildkraut’s practice earned approximately $180,000 worth of fees from clients. These fees included some aspect of
financial planning work. Mr Vivian also saw Mr Schildkraut’s practice as an opportunity to grow the financial planning
division of the Ord Partners practice. Mr Schildkraut had not previously had the opportunity to service his clients in financial
planning and Ord Partners had a dedicated financial planner on staff, ie Mr Peter Young. Mr Schildkraut expressed an interest
in moving into the financial planning area at some stage.

16 As a consequence of that meeting Mr Parker drafted a letter which was agreed by the other two partners and sent to Mr
Schildkraut. Mr Schildkraut agreed the contents of that letter and his commencement date was to be 1 July 2000 [Exhibit DS1].
Mr Vivian says the letter was really an understanding between all parties on how they would merge Mr Schildkraut’s practice
into Ord Partners practice. He says the letter did not encompass all the terms and conditions of Mr Schildkraut’s employment.
Mr Schildkraut was engaged as a Manager of Tax and Business Services Division. He reported to Mr Vivian and his duties
were to grow the practice, manage the client base and look after their tax returns. Mr Vivian’s evidence is that Mr Schildkraut
took some, but limited steps to grow the practice (Transcript p.193). In respect to the conditions not spelt out in the contract Mr
Vivian says—

“I guess other things that certainly have not been referred to in here that I believe are just common practice across the
industry and also within our firm is, standard office hours, obviously time off for lunch, productivity requirements, any
additional professional development, confidentiality issues in relation to client work.” (Transcript p.193)

17 At general staff meetings Mr Vivian says he discussed with staff their billing targets, whether employees were meeting those
targets, training requirements and whether work in progress was too high. Mr Vivian established a budget for Mr Schildkraut
when he commenced. Mr Schildkraut never met that budget in any calendar month. His budget was expressed in terms of
chargeable hours. Mr Schildkraut was initially in his Bulwer Street office and separate to the Ord Partners premises. As a
consequence of that Mr Vivian says that they reduced his initial budget down to 4.5 hours per day, initially up to December.
He says he advised Mr Schildkraut his billable hours were reduced to 4.5 hours per day and Mr Schildkraut replied, “sweet”, or
words to that effect. Exhibits R6 and R13 are the time sheets for Mr Schildkraut and display that he recorded 7.5 hours worked
per day. Mr Schildkraut’s contract does not include a provision for notice as it is given within the industry that 4 weeks notice
or less applied. Mr Vivian says it is also given in the industry that accountants have set budgets and charge by the hour.

18 Performance appraisals are conducted annually on staff whereby the staff member does a self assessment followed by
assessment by his supervisor. In Mr Schildkraut’s performance appraisal for January 2001, Mr Vivian says he indicated that he
did not believe Mr Schildkraut was meeting his productivity requirements. He discussed this concern with Mr Schildkraut. Mr
Schildkraut mentioned he had an interest in financial planning work. They also discussed Mr Schildkraut’s concern about lack
of secretarial support and his aspirations in terms of remuneration. Mr Vivian says that he advised Mr Schildkraut that he
would need to achieve 5.5 hours per day [Exhibit CAV1]. Mr Vivian emailed a report on the discussion with Mr Schildkraut to
his partners [Exhibit CAV2]. Mr Vivian says that Mr Schildkraut had other staff work on the clients he had brought into the
firm.

19 In June 2001 Mr Vivian says his partners and he considered corporatising their practice and joining with other practices within
the state. As a consequence they put a number of practice alternatives to Mr Schildkraut. They realised that if they were bought
out by another company then it would trigger the contract they had with Mr Schildkraut [Exhibit DS11]. During this process
the practice of Ord Partners did corporatise and staff were offered equity participation including Mr Schildkraut.

20 Mr Vivian says that he had continuing concerns with Mr Schildkraut’s productivity in that he never met the 5.5 billable hours
per day. He says this was raised in general discussions and Mr Schildkraut and he then had a formal discussion in October
2001. During that meeting he says Mr Schildkraut indicated that he did not believe that 5.5 hours was achievable and was not a
condition on him. He also raised that he was not getting sufficient support and that he had a desire to move into financial
planning work. They discussed Mr Schildkraut doing further training on the Solutions 6 software. Mr Schildkraut did not take
up that opportunity. Mr Vivian condensed these discussions to minute form [Exhibit CAV3]. He says that Mr Schildkraut did
not agree to the 5.5 hours per day as target. Mr Schildkraut responded to those minutes in mid November reiterating that he did
not agree to the 5.5 chargeable hours per day and that it was not part of his initial agreement. Mr Schildkraut’s view was that
his performance was only to be based on his AFV. This matter was then left and Mr Vivian discussed it on occasion with Mr
Schildkraut in “general discussion” (Transcript p.213). Mr Vivian’s concern was that the practice was not big enough to have
surplus staff. He says that everyone is expected to roll up their sleeves, do the work and get the jobs out.

21 In early June 2002 the directors met on an informal basis and had a look again at Mr Schildkraut’s productivity. Mr Vivian
says that given the repeated discussions and no ongoing change or improvement by Mr Schildkraut they decided to bring the
matter to a head. They decided that unless a viable alternative could be achieved then Mr Schildkraut’s position would be made
redundant. They asked Mr Schildkraut to come up with a suitable alternative arrangement at a meeting on 12 June 2002. Mr
Schildkraut was advised that if there was no viable alternative then his position would be made redundant. Mr Schildkraut
requested that this be put in writing. This was conveyed to Mr Schildkraut in a letter of 17 June 2002 [Exhibit DS24]. Mr
Vivian says they were hoping for alternatives from Mr Schildkraut eg. that he would work on ways to either take on more
work, generate more client business, offer additional services or anything to grow the practice. Mr Vivian says they received a
report back from Mr Schildkraut on 20 June 2002 dated 19 June. Mr Schildkraut said he would like some more training in
Solutions 6 and undertook to endeavour to try and achieve 5.5 chargeable hours per day. He also proposed to take back some
work which had been delegated [Exhibit DS25]. Mr Vivian says there was nothing new in this proposal to give his partners and
he any confidence that Mr Schildkraut would achieve 5.5 billable hours per day. The directors also felt they had the additional
capacity to absorb the applicant’s work. The directors met on the afternoon of 21 June 2002 and considered Mr Schildkraut’s
response, determined that it was unsatisfactory and decided to make his position redundant. Mr Parker undertook to inform
Mr Schildkraut. Mr Parker left a message on Mr Schildkraut’s telephone advising him of their decision and they had a
conversation on the Saturday morning. Mr Vivian says that Mr Schildkraut did not get close to his 5.5 billable hours during the
whole time of his employment. The best the applicant achieved was 4.84 hours in November 2001. In late May or early June
2002 Mr Vivian says he was sent a budget planning document in which Mr Schildkraut had indicated that he believed that he
could achieve 4.5 chargeable hours per day given the type of work he was expected to do [Exhibit R7].

22 Under cross-examination Mr Vivian agreed that in the discussions to form the contract [Exhibit DS1] there was no indication
of targets for chargeable hours. The first time that Mr Schildkraut was made aware of that was in July 2000 when he
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commenced. He says Mr Schildkraut indicated that he wanted to get out of tax accounting work and into the financial services
sector. They discussed Mr Schildkraut bedding down his client base in the new practice and in the long term moving into
financial planning. The bonus system established was based on how much of Mr Schildkraut’s practice would carry over and
be retained. Mr Vivian says they operated a bonus payment system for all staff across each division. This bonus system
changed but was based largely on billable time. In response to questions about a contract for Mr Flint who commenced
approximately the same time as Mr Schildkraut, Mr Vivian says his contract was based on billable hours and was different to
Mr Schildkraut’s because he was working in a different division [Exhibit A1].

23 Mr Vivian says that Ms Ester Lim was employed by Ord Partners to assist Mr Schildkraut. Then in the second half of 2001 she
began working for other partners as well.

24 In the meeting of 30 July 2001 whereby practice alternatives were discussed, Mr Vivian says that Mr Parker did not indicate to
Mr Schildkraut that he needed to accept one of the options or support for him would be withdrawn and Mr Parker would make
attaining the AFV impossible; he did say words “thereabouts”. Mr Parker left the meeting and Mr Schildkraut indicated that if
the partners wanted to get rid of him then he would consider some form of payout.

25 In respect of the change of respondency, Mr Vivian says that he understood from Mr Schildkraut that Mr Schildkraut wanted
Ord Partners to acknowledge that the contract they had with him would continue (Transcript p.247). The continuation of the
contract would be under OBAS.

26 Mr Vivian says Mr Parker indicated at the meeting on 12 June 2002 that he was not prepared for the AFV to go into the third
year and wanted to revisit the situation (Transcript p.253). If the contract had gone into a third year it would have cost
approximately $27,000 on termination in goodwill. Mr Schildkraut was advised that he was to come up with alternatives or be
made redundant. If he was made redundant he would be paid his accrued entitlements and a month’s salary. He needed to come
up with his proposal by 19 June 2002. Mr Schildkraut indicated his performance had been satisfied by completion of his AFV
in the previous 2 years.

27 Mr Vivian was cross-examined about the profitability of Mr Schildkraut and his performance. He agrees that the applicant met
his AFV in both years but says the performance indicator for an accounting professional is time. The following exchange is
then of interest—

“MR RANDLES: Well, surely the performance indicator for any business is profit, isn’t it?---It’s what contributes to the
profit and a return on the investment.
But in Mr Schildkraut’s case, he was making a profit and exceeding his AFV, wasn’t he?---I would - - certainly would
agree that he’s exceeding his AFV. I would disagree that he is making a profit.
Well, that document demonstrates that after you’ve taken out all these expenses, or so-called expenses - - ?---But at the
same stage, this includes everybody in our firm who has worked on Mr Schildkraut’s practice. That is not saying Mr
Schildkraut has generated $220,000.” (Transcript p.261)

28 Mr Vivian says that he employed two other staff being Mr Hayden and another staff replacement. Mr Schildkraut’s work was
absorbed within the practice. There was then the following exchange with Mr Vivian under cross-examination—

“MR RANDLES: The reason Mr Schildkraut’s employment was terminated was because he would not achieve 5½ hours
per day of chargeable rate, was it?---The reason Mr Schildkraut’s employment - - he was made redundant was there
wasn’t sufficient work to keep him employed to get that target.
If Mr Schildkraut had been achieving 5½ hours per day he would not have been terminated, would he?---Had he been
meeting his target there wouldn’t have been reason.” (Transcript p.262)

And then later on—
“MR RANDLES: And if he’d achieved the 5½ hours he’d still have a job?---I believe so, yes.” (Transcript p.263)

29 Mr Vivian denies that the reason why the termination occurred when it did was to avoid the contract going into the third year
of employment. He then goes on to indicate that the percentage of the AFV figure for goodwill was a factor in the timing of the
decision to terminate Mr Schildkraut (Transcript p.267). In re-examination Mr Vivian says that the increased AFV payment
required after 1 July 2002 was not the reason for the termination. Mr Vivian says that of the $221,000 fees generated by Mr
Schildkraut in the productivity report for 2001 he charged out approximately $111,000 worth of his time. Mr Vivian says his
understanding of the arrangement with Mr Schildkraut on transfer of employment was that the firm would honour the existing
contract with Mr Schildkraut but his employment would be transferred to Ord Business Advisory Services. He was then paid
by Ord Business Advisory Services Pty Ltd from 1 July 2001. Mr Vivian says that from the October 2001 meeting he
understood that Mr Schildkraut expressed interest in getting involved with some potential planning services. However, they
agreed that his performance would be based on the productivity at 5.5 hours per day achieved by doing general tax and
business services work. Mr Schildkraut then disagreed and refused to sign off those minutes in his letter of 14 November 2001.

30 Mr John van Dieren, a chartered accountant and a partner in the firm Stanton Partners gave evidence that he had been a
chartered accountant since 1972. He says that within the accounting industry notice of one month would be the norm. In
relation to billable hours, if a person is a professional person, then the minimum number of professional hours is around 5 up to
7 hours billable time per day. Managers in Stanton Partners are on 6 hours per day of billable time. Most of the senior staff and
intermediates in Stanton Partners are on 7 hours of billable time per day. This requirement is not specified in the letter of
engagement. Under cross-examination in response to a question as to whether some employees in the accounting industry are
given longer periods of notice he says, “I’m sure it happens, but I can’t say specifically or anybody that I know” (Transcript
p.292). In respect of billable hours he says it is not specified until they are employed and then they are given their budget. He
says there are other performance indicators other than billable hours. He agrees that the performance indicators would be up to
parties to agree on. Mr Billings, a recruiter for the accounting industry, gave similar evidence on billable hours and four weeks
notice being features of the industry.

31 Mr Parker gave evidence that industry practice is that an employee would be expected to do a minimum number of chargeable
hours per day. He says also that in his experience one month’s notice is usual.

32 Mr Parker says the contract formed had two parts, one that Mr Schildkraut would be taken on as an employee and separately
there would be payment for goodwill for his clients, subject to various conditions being met. The contract [Exhibit DS1] does
not include all the terms and conditions of employment. When Mr Schildkraut commenced there was some expectation that the
billable hours may not be met as there was obvious disruption on entering a new practice. As time went on the applicant’s
performance did not change. After the performance review of Mr Schildkraut in January 2001, Mr Schildkraut’s productivity
continued to be monitored and continued to be a concern due to his failure to meet the budget of chargeable hours. In mid
2001, in discussions about consolidating the practice, Mr Parker was concerned that this would lead to a triggering of the
clauses in Mr Schildkraut’s contract for the payment of goodwill. The practice alternatives were put to Mr Schildkraut for
discussion but were rejected and were not taken further. The practice was restructured in any event.
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33 In respect of Mr Schildkraut’s reply to the partners following the meeting in October 2001, Mr Parker believes it was possibly
the first time that Mr Schildkraut indicated that the requirement of 5.5 billable hours was not able to be mandated by the
respondent and that he was not obliged to comply with that stipulation under his contract. Mr Parker says he was astounded as
that was what was expected of Mr Schildkraut and others in the practice.

34 As to the credibility of evidence, I accept the evidence of Mr van Dieren and Mr Billings as credible. As to the evidence of Mr
Schildkraut, Mr Vivian and Mr Parker, I have considerable confidence in the evidence of Mr Vivian and would rely on his
evidence in preference to that of Mr Schildkraut or Mr Parker where there are differences. Mr Vivian was a very direct and
credible witness. His recall of events was very good; he was precise and where he was less certain he was happy to concede in
the applicant’s favour. He displayed no hesitation or lack of memory on matters important to the applicant and his evidence
was not diminished under cross-examination. The view I formed is that Mr Vivian was a very good witness and his evidence is
to be accepted over that of Mr Schildkraut and Mr Parker where relevant.
RESPONDENCY

35 The issue of respondency concerns whether Mr Schildkraut agreed to be employed by the second respondent Ord Business
Advisory Services Pty Ltd. The evidence is that in early 2001 Mr Vivian and Mr Parker were exploring the corporatisation of
their practice. They presented four alternatives [Exhibit DS11] to the applicant at a meeting on 28 June 2001. Mr Schildkraut
did not favour any of these alternatives as he believed he would be left in a worsened position financially. The applicant was
later asked to complete a taxation file number declaration and he expressed concerns about this [Exhibit DS 17]. In this note to
Mr Vivian he indicated that he was not prepared to sign the declaration until the concerns he had raised in a letter of 22 July
2001 [Exhibit DS12] had been addressed. These concerns were stated as follows—

“The practice of Ord Partners continues and hence so does our agreement. Ord Partners can simply be subcontracted by
Ord Holdings Pty Ltd or a subsidiary to conduct work on my clients in the same way audit work will be performed.
Alternatively our agreement may be able to be assigned to one of your companies supported by personal guarantees from
the three of you individually.”

36 Mr Vivian replied to Mr Schildkraut in a letter of 12 September 2001 [Exhibit DS18] and stated—
“I am writing to confirm what has already been conveyed to you verbally at our recent meeting.
On 1 July 2001 Ord Partners underwent a restructure and corporatisation. The Tax & Business Services Division of Ord
Partners was transferred to Ord Business Advisory Services Pty Ltd (Ord BAS) along with the personnel employed within
that section. Ord BAS has accepted responsibility for all employee outstanding entitlements and the conditions of your
employment remain unchanged.
The agreement signed on 2 June 2000 between Ord Partners and yourself remains in full force and effect regardless of the
aforementioned restructure.”

37 Counsel for the respondent concedes that if Mr Schildkraut did not agree to the transfer of his contractual arrangement to
OBAS then the first respondent, namely Ord Partners, must be the respondent. Mr Randles on behalf of the applicant says that
Mr Schildkraut maintained his contract with Ord Partners as the employer and only executed the taxation declaration with
OBAS for administrative purposes, hence agreeing to be paid by OBAS, but the contract remained between Ord Partners and
the applicant.

38 Mr Schildkraut gave evidence that Ord Partners needed to continue to operate for audit purposes but that the tax and business
advisory services were corporatised into OBAS. Mr Vivian gave evidence that these later services and all employees therein
transferred over to OBAS. He concedes that arrangements are often made to engage administration staff through service
companies for taxation purposes.

39 Having considered the evidence, and I consider that the best evidence is the exchange of correspondence between Mr
Schildkraut and Mr Vivian at the time in question (i.e. June to October 2001), and in particular [Exhibits DS 18 and DS 19], it
is clear Mr Schildkraut was made aware as to what was intended with the corporatisation and possible sale of the practice. The
directors were concerned that this may trigger the goodwill payments in the agreement they made with the applicant and Mr
Parker says this. The applicant knew of this possibility and was presented with four practice alternatives which he did not
favour and rejected. He was concerned to protect his existing agreement. The directors then chose to leave matters as they were
and the issue arose in part again when the taxation declaration became an issue. Mr Schildkraut did not want to pay extra
taxation. Mr Vivian alleviated Mr Schildkraut’s fears that the agreement would change. He states—

“The agreement signed on 2 June 2000 between Ord Partners and yourself remains in full force and effect regardless of
the abovementioned restructure.” (my emphasis)

Mr Schildkraut then executed the taxation declaration, without any change or variation to the contract and says that it “is for
administrative purposes and in no way varies our agreement of 2 June 2000” (my emphasis). Seemingly then both parties agree
that there is no change to the agreement and the employment relationship, though Mr Schildkraut was then being paid by
OBAS. It is clear from Mr Vivian’s evidence that he considered that the contract had transferred to OBAS and the terms
remained the same. It is clear from Mr Schildkraut’s evidence that he thought the contract remained with Ord Partners, the
terms would remain the same and he would simply be paid by OBAS. What is relevant is what was in Mr Schildkraut’s mind
at that time. Mr Vivian does not pretend to know this and the evidence goes to what each believed had occurred.

40 In light of this I find that the applicant did not consent to OBAS being his employer and I find the respondent to be the first
named respondent, namely Craig A Vivian, Robert W Parker and Ian MacPherson trading as Ord Partners. I would dismiss the
application against the other two named respondents.
REDUNDANCY

41 The respondent has characterised the dismissal of Mr Schildkraut as a redundancy, but this argument has no merit. The
respondent says that the applicant’s job has not been filled by anyone else; instead his work has been absorbed by a number of
staff in the office. I do not challenge this. Seemingly then the facts establish a redundancy as defined by Section 40(1) of the
Minimum Conditions of Employment Act 1993, namely—

“redundant” means being no longer required by an employer to continue doing a job because the employer has decided
that the job will not be done by any person.

It is the case that the work of an employee, who is made redundant can fairly be dispersed to other employees. However, it is
clear from Mr Vivian’s evidence that if Mr Schildkraut had agreed to meet the target of 5.5 chargeable hours per day then he
would not have been dismissed. The respondent did not decide that the Manager’s position which Mr Schildkraut occupied was
excess to requirements and then that the applicant was the person to leave; they decided that Mr Schildkraut would not comply
with their hourly chargeable target and hence had to leave. His performance in their view was inadequate. I find that the
applicant was not made redundant, but was dismissed for performance reasons. Mr Schildkraut could have continued doing the
job if he displayed that he would meet the billable hours target. Seemingly the reason why Mr Schildraut’s work could be so
easily absorbed was because two additional staff had recently been employed. Exhibit DS24 lends weight to this view.
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THE CONTRACT AND BILLABLE HOURS
42 The issue central to the dispute between the parties was the requirement for Mr Schildkraut to perform at the rate of 5.5 billable

hours per day. The evidence unchallenged is that the applicant exceeded the AFV in each year of his contract and hence was
twice paid a bonus. The applicant did not meet the target placed upon him by the respondent to complete the required number
of billable hours per day. The target changed through the course of Mr Schildkraut’s employment and this is common ground.
Mr Vivian says that Mr Schildkraut never met the target required of him and that the best the applicant ever achieved was
4.84 billable hours per day. I accept this evidence. The applicant does not accept that his performance in respect to billable
hours was poor. He challenges the shortfall in billable hours calculated by the respondent in the letter of 17 June 2002 [Exhibit
DS24]. However, it is not necessary for the purposes of deciding this matter to deal with the exact pattern of billable hours
worked by the applicant. It is clear in my view that the applicant regularly and continuously did not meet the billable hours
target placed upon him by the respondent. If this were not so it would not have been raised as an issue by the respondent on
occasion and Mr Schildkraut would not have indicated that he would seek to achieve the stipulated level, even though he did
not consider it to be part of his contract.  His response would have been entirely different in character.

43 The issue is what to make of this. The applicant says that he was only required to perform according to his contract and that
meant that he only had to meet or exceed his AFV each year. The respondent says that that was one performance criterion and
that there were others including billable hours and growing the practice (ie bringing in more business). Evidence was given
about the latter point. The respondent says in effect that Mr Schildkraut did little other than service the clients which he had
brought into the practice and with one exception did not bring additional clients to the practice. This is evidence which I
accept, but clearly it is not the prime reason for dismissal or source of complaint between the parties. This fact is made clear in
Exhibit DS 24. The respondent in the letter headed “Performance Review” states, “We continue to be extremely concerned
about your lack of chargeable hours”. This is the only productivity complaint referred to. For these reasons I will focus solely
on the productivity issue of the applicant’s non-compliance with the billable hours target. This is the chief complaint of the
respondent and the reason which led to the applicant’s dismissal.

44 At its simplest level the argument is that the performance target of billable hours was never part of the contract versus the
target was implied into the contract. Both parties have raised a number of issues in respect to this. Clearly the performance
target is not expressed in the contract. The contract only includes reference to an AFV target. The respondent raises one issue,
separate to submissions concerning an implied term, that the contract is void at common law because the parties made a mutual
mistake which thus negates consent as to an offer and acceptance. Certainly both the applicant and the respondent gave
evidence that they would not have entered the contract if it had, or did not have respectively, a condition imposing a billable
hours target. Mr Schildkraut’s evidence at Transcript p.60 relates specifically to a target of 5.5 billable hours per day.
However, the general approach of the applicant is that a billable hours target per se was not part of his performance criteria
under the contract. Certainly this target of 5.5 billable hours per day was an issue between the parties from at least October
2001. I will deal with the evidence on that in more detail. However, there is nothing in the conduct of the respondent to suggest
that the respondent treated the contract as void at any time or that a mistake had occurred. The clearest indication of this was
the caution expressed by the directors in mid 2001 when they expressed their concern that a sale of the practice may trigger a
termination of the applicant’s contract. The respondent did not consider the contract to be void or at an end. The directors
simply considered it reasonable to place the additional performance target of billable hours upon the applicant as a normal
management tool in their practice, as their practice was concerned primarily with selling time. Mr Vivian expressed this view
in his evidence on a number of occasions. My impression was that in his view it was one of the usual methods for judging
performance and went without saying.

45 Counsel for the respondent then submits that the billing target was implied into the contract either through custom and practice,
by the conduct of the parties, was a term necessary to give efficacy to the contract in a professional setting and that not all
terms and conditions were expressed in the contract in any event. Counsel for the applicant rejects the submission that a
billable hours target can be implied into the contract and applies the conditions expressed in B.P. Refinery (Westernport) Pty
Ltd v President, Councillors and Ratepayers of Shire of Hastings (1978) 52 ALJR 20 @ 26 to explain why this condition was
not part of Mr Schildkraut’s contract. These conditions are:

• it must be reasonable and equitable;
• it must be necessary to give business efficacy to the contract, so that no term will be implied if the contract is

effective without it;
• it must be so obvious that ‘it goes without saying’;
• it must be capable of clear expression;
• it must not contradict any express term of the contract.

Counsel for the applicant concedes that such as term would be capable of clear expression and would not contradict any
express term of the contract.

46 The evidence concerning the billable hours target is as follows. Mr Vivian says that Mr Schildkraut’s billable hours, shortly
after he commenced employment, were reduced to 4.5 per day. This was due to Mr Schildkraut being located separately to the
offices of Ord Partners. Mr Vivian says that Mr Schildkraut replied “sweet”, or words to that effect. Mr Schildkraut denies that
he used that word. I accept Mr Vivian’s evidence. Mr Schildkraut does not deny that a regime of billable hours was applied to
him from the time he commenced employment. Equally there is no evidence to suggest that he complained at that time that it
was not a condition of his contract or that he would not comply with the target set. Both parties exhibited a number of
documents highlighting exchanges about matters of concern or discussion between them. However, there were no such
exchanges at the beginning of the contract which go to this issue of billable hours. This must be contrasted with Mr
Schildkraut’s evidence that he would never have agreed to a contract that had billable hours targets as part of his performance
requirements. Yet he was set such a target from the beginning of his employment and did not complain about this. His
evidence then could only make sense if somehow the target was just for some recording or tracking reason but was never to be
used to assess performance.

47 I should say that one way to comprehend Mr Schildkraut’s oral evidence is that he simply objected to the target being
5.5 billable hours per day but did not object to a lesser target. The history of the matter would lend some support to this
interpretation as Mr Schildkraut objected in October 2001 to 5.5 hours being mandated as his productivity measurement. He
had earlier worked to lesser targets, but it is not clear to me when the target of 5.5 hours was set. Certainly in mid 2001 a target
of 5.25 hours was mentioned. However, this is not how I understood Mr Schildkraut’s oral evidence at hearing. I
comprehended that he objected to a billable hours target per se, i.e. a mandated productivity measurement or condition of his
employment. Having read the transcript in detail I consider this to be the fairer and more accurate interpretation of Mr
Schildkraut’s evidence and indeed the presentation of his case.
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48 Mr Vivian says, and this is largely unchallenged, that billable hours were discussed generally in staff meetings. The regular
progress of employees in respect to billable targets was posted on a board. The applicant objected to this and the summary was
sent via email as a consequence of Mr Schildkraut’s objection. If Mr Schildkraut did not understand that his performance was
being assessed, at least in part, through the billable hours target, then this misapprehension was corrected in January 2001 at
the time of his first performance review.

49 There are three documents exhibited in respect to this review of 22 January 2001 [Exhibits DS 4, R 5 & CAV 1]. The applicant
was asked to nominate his own billable hours target. The documents record as follows—

“Point 10.3 Nominate number of chargeable hours you should be expected to achieve see below
Four to five hours per day is probably the best I can do with current work flow pattern in office. Any more means more
unpaid overtime and makes achieving my goal of more advisory/development type work impossible.”

50 Hence Mr Schildkraut recognised that there was a target for billable hours but limited it to 4 to 5 hours per day and reiterated
his desire to incorporate other type of work into his practice. From his evidence I would understand this to mean he wanted to
move to financial planning work as discussed prior to his employment commencing. I should note that I consider this latter
point, and Mr Schildkraut’s concerns at various times about the lack of direct support to him by Ms Lim, to be of much less
relevance to determining this application. This is not to suggest that they were not a source of concern to the applicant.

51 Mr Vivian then made a comment on Mr Schildkraut’s self assessment [Exhibit CAV 1]. Under the comments heading relating
to Quantity of Work Mr Vivian stated—

“David there is a settling in period but would expect you should be achieving 5.5 hours a day.”
Mr Vivian and Mr Schildkraut had a discussion about this performance review.

52 Mr Vivian next sent an email to Mr Parker and Mr Macpherson dated 25 January 2001 [Exhibit CAV 2] and raised the issue of
chargeable hours as follows—

“Gentlemen I meet with David yesterday afternoon and ran through his performance to date and gave him an update on
our views of the merger to date. As agreed I advised that he personally must achieve a collectable budget of 2 x his salary
package. Hence his budget for the forthcoming twelve months is $171,360. On a daily basis this equates to 5.5 chargeable
hours per day.”

This email was not seen by Mr Schildkraut but he was advised that he was expected to bill 5.5 hours per day. Hence at this
time the applicant knew that his performance assessment incorporated such a target. There may be some doubt on the part of
the applicant as to how seriously the target was to be treated, but there is no evidence about that.

53 The next occasion on which the matter arose was during the parties’ discussions in mid 2001 about alternatives for Mr
Schildkraut should Ord Partners be sold. In listing these alternatives [Exhibit DS 11] the respondent stated—

“We would require an ongoing commitment to 5.25 hours chargeable and collectable hours per day at your current rate of
$140 per hour”

In the margin of this document the applicant in part wrote—
“Or I work as contractor. i.e. get paid $50/hr + GST for all hrs worked (not just chargeable) unless I do no admin
whatsoever.”

Again the applicant was made aware of the use of the chargeable hours target albeit in a different context. The applicant’s
reply to the alternatives presented by the respondent [Exhibit DS12] rejected the respondent’s proposals, reiterated that his
agreement was with Ord Partners and referred to the AFV as being the cornerstone of their agreement. There was no specific
rejection of billable hours but this is perhaps not surprising given the context; namely the parties were considering alternatives
to their agreement as a whole.

54 The issue of the billable hours target was next raised in a meeting between Mr Schildkraut and the directors on 30 October
2001 to discuss his performance. The minutes of meeting on 30 October 2001 [Exhibit CAV 3] prepared by the respondent
stated—

“The meeting was held to ascertain why DS was not meeting his projected productivity target of 5.5 hours per day and
was currently behind in the projected billings and to ascertain ways in which Ord could assist DS to meet his projected
targets, as the levels set were those expected of a Manager of the Tax and Business Services division.
DS advised that it is his preference to be involved in more consulting and financial planning work and up to date, when he
was working on a financial planning type client, his time would not be charged as he believed it would be picked up in the
revenue generated from financial planning.
…………..DS expressed an interest to run with some of these services, however it was agreed that in the interim, DS’s
performance would be based on him meeting his productivity target of 5.5 hours per day undertaking general tax and
business services work.”

55 Mr Schildkraut responded to this by letter to the directors on 14 November 2001 [Exhibit DS21] and stated—
“I refer you back to my letter of 22 July 2001, in particular the penultimate paragraph where I express my disappointment
at where we are at after exceeding the Annual Fee Value (AFV) mentioned in our agreement in the year ended 30 June
2001. Such performance was in full satisfaction and indeed in excess of my obligations under our agreement and all
representations made by me as to my practice prior to us executing our agreement have been borne out as evidenced by
the AFV achieved in the year ended 30 June 2001.
Finally please note that I am still prepared to consider an offer in order to determine our agreement as mentioned in my
letter of 22 July 2001 and discussed with Craig subsequent to Rob departing our 30 July 2001 meeting. Such could
involve me continuing to ensure merged clients of mine are bedded down at Ord by attending on a contract basis as
required to ensure the proper transfer of the goodwill of my practice to yourselves as provided for in our agreement. In the
meantime you can be assured of my best professional efforts.”

56 Apart from weekly staff meetings nothing then happened on this issue until the applicant was asked to meet with Mr Parker
and Mr Vivian on 12 June 2002. The applicant’s record of this meeting [Exhibit DS 23] stated—

“On Wednesday, 12 June, 2002 I attended a meeting with Messrs Parker(Rob) & Vivian(Craig) verbal notice of which
had been given by Rob earlier that week saying he and Craig wished to get together to forward plan.
Rob initiated discussion by advising that he, Craig and Ian Macpherson (the partners) believed I had not performed
adequately since merging my practice with theirs and commencing employment as per our 2 June 2000 agreement. He
then went on to say that the partners were not prepared to continue employing me unless I agreed to freeze the provisions
of Point 1. of Clause D. of our agreement at 50% of AFV and vary the provisions of Clause B. to include an undertaking
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to produce 5.5 chargeable hours per day as a minimum requirement. He also added that if I did not agree then they would
terminate my employment forthwith and pay my AFV at the aforementioned level along with any accrued entitlements
and a month’s salary in lieu of notice. He said they required a response by Monday 24 June 2002.
I then advised Rob that I had exceeded the AFV mentioned in our agreement for the second consecutive year thus
confirming it as having been achieved per Point 3. of Clause D.of our agreement and as such my performance was in full
satisfaction and indeed in excess of my obligations under our agreement and all representations made by me as to my
practice prior to us executing our agreement had been borne out as evidenced by the AFV achieved in the years ended
30 June 2001 & 30 June 2002. I also said what he was proposing was not provided for either in the letter or spirit of our
agreement.
Craig then pointed to internal productivity reports to demonstrate that I had not been achieving 5.5 chargeable hours per
day and that this was a minimum requirement for all their employees in my position. I said that I tried to achieve
maximum chargeable time each day but did not accept such as a definitive measure of my performance nor did our
agreement demand it. I also pointed out that my clients had generated around $15,000 in commissions since 1 July,
2000 much of which was trail commission and that this was not reflected in the productivity figures being tabled. Rob
went on to say that I was still required to produce 5.5 chargeable hours a day and that they were within their rights as
employers to set performance hurdles for their employees and suggested I must have known that would be the case in my
employment. He confirmed their position and their requirement of a response by 24/6/02. I then said I would need
something in writing from them before I could respond after seeking legal advice.
I said that any variation of or addition to our agreement could only be by mutual agreement and that such agreement could
be along the lines of an up front payment of an agreed sum in full satisfaction of Clause D. with a continuation of our
relationship by way of casual contracting at an agreed hourly rate as required as previously mooted by me. This was
discussed briefly before Rob re-iterated their position at which time I responded by advising that I believed they were
acting in breach of our agreement and perhaps the law and that I would not be responding until I received something in
writing from them. I then excused myself and left the meeting.”

57 By letter dated 17 June 2002 [DS 24] the respondent confirmed their position—
“I wish to confirm the matters raised in your performance review yesterday with Craig Vivian and me.
We continue to be extremely concerned about your lack of chargeable hours.
As previously discussed, our minimum requirement for you as a Manager in Tax & Business Services is 5.50 hours per
day chargeable.
Clearly from the May 2002 Productivity Report (copy enclosed) you have been unable to meet these requirements by a
significant amount. You are 344 hours behind budget for the 11 months to date, representing $48,195.
This is in excess of 50% of the entire practice productivity shortfall.
We have had a number of reviews with you in the past, and have consistently outlined the necessity for you to achieve
appropriate levels of productivity.
With the recent necessary appointments of an additional Director of Tax and Business Services, as well as an additional
graduate, it is becoming increasingly difficult to justify retention of staff who are not able to achieve reasonable levels of
productivity.
We seek a formal proposal from you as to how you will immediately increase your productivity to the level required.
We will consider any realistic strategy including you taking back work that has previously been delegated.
If you are unable to put forward a workable alternative your position will become redundant and we will pay out your
employee entitlements immediately thereafter.
In order to properly document our review process, please advise us in writing by Wednesday 19 June 2002 as to your
strategy to meet your targets.”

58 The applicant responded to this correspondence by letter dated 19 June 2002 [Exhibit DS 25] which in part stated—
“With regard to your desire to have me achieve 5.50 hours per day chargeable please note that I have, since joining Ord
Partners on 1 July 2000 pursuant to our 2 June 2000 agreement, always endeavoured to meet this level of chargeable
hours but have never agreed to accept such as a condition of my employment or as a definitive measure of my
performance which is what your 17 June letter is purporting to do. All my employment conditions and performance
requirements are clearly set out in our 2 June 2000 written agreement.
Notwithstanding this I will, without accepting such as a condition of our agreement, continue to attempt to meet this level
of chargeable hours/productivity. In order to best facilitate this I will perform as much work currently being delegated,
myself within the constraints of individual job/client fee budgets. Obviously I cannot, at a charge out rate of $140 per
hour, do everything and still bring jobs in on budget and as such will still need to delegate certain work and trust I will
continue to be able to do so. I will also endeavour to spend what time is necessary each day at work in my efforts to
produce 5.50 chargeable hours per day.
To assist me in these efforts I would like to spend some time with Alison to further my working knowledge of Solution
6 client accounting and tax software so as to increase my efficiency and so assist in achieving 5.50 chargeable hours per
day. Should such prove to be insufficient then I would like to undertake a formal training course on the software which I
have only had one day of since merging my practice with yours.”

59 The respondent’s directors met, decided that this was not an adequate response and delegated Mr Parker to advise the applicant
that his services were no longer required. He did so shortly thereafter by leaving a message on Mr Schildkraut’s mobile
telephone.

60 I have recited all of this history in some detail because it is the issue of central concern to the parties. It is clear from this
history, and I so find, that—

• the billable hours target is not part of the written contract
• the applicant worked with a billable hours target without complaint from the commencement of his contract
• the applicant knew the target was used to assess performance.
• the applicant considered at the time of his first performance review , ie January 2001, that he could achieve 4 to

5 billable hours per day
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• the respondent did not consider the applicant’s performance in respect of the billable hours target to be adequate
but took no formal action to correct the applicant’s performance until October 2001 when they met with him and
instructed him that he would have to comply with 5.5 billable hours per day

• the applicant rejected this and referred to the AFV as being the correct test of his performance
• the matter was not then raised again formally until 12 June 2002 when the applicant was informed that his

employment was in jeopardy if he did not meet the billable hours target and that failing that the respondent was
not prepared for the contract to continue into the third year

• the applicant rejected the billable hours target as being as part of his contract but agreed to endeavour to meet the
target

• the respondent decided this proposal was inadequate and dismissed the applicant.
61 Given those findings I return to the arguments of the parties as to whether the billable hours target could be an implied term of

the contract. The respondent submits that the term should be implied as it is necessary to give the contract business efficacy.
The term is said to be both obvious and notorious in the professional setting of an accounting practice. Certainly the
respondent’s witnesses each gave weight to this view. The custom and practice argument is based on similar premises.

62 The Hon. President in the Full Bench’s decision in The Breweries and Bottleyards Employees’ Industrial Union of Workers of
Western Australia v Kirin Australia Pty Ltd 82 WAIG 412 when referring to the custom and practice states—

“As to custom otherwise, the custom must be established to be the custom of the industry generally and not merely the
practice of a particular employer. It must be generally recognised too, throughout a calling or locality (see Ivanhoe Gold
Mine v Wood (1923) 27 WALR 20).
Further, it must be notorious, certain, reasonable and must not offend against the intention of any enactment or an award
(see per Dwyer P in AWU (Goldfields) v Lake View and Star (1936) 16 WAIG 344).”

63 I doubt that the term is necessary to give the contract business efficacy. The original contract was extensive and executed by
experienced accountants and did not include such a term. The assertion by Mr Vivian that an accounting practice bills time and
hence an employee must expect a billable hours target is not sufficient to overcome this point. I doubt also that the term is
notorious and certain. The evidence for the respondent suggests that the use of billable hours as a measure of performance is
commonplace in the accounting industry. The same evidence also goes to show that the level of billable hours required by an
employee varies across accounting firms, for personnel within a firm, for personnel within Ord Partners and varied at times for
Mr Schildkraut. Indeed the applicant had at varying times requirements of 4.5, 5.25 and 5.5 hours applied to him.

64 The other issue is should the term be implied due to the conduct of the parties and if so is it reasonable and equitable? My
consideration of this as an implied term necessarily overlaps with my responsibilities pursuant to s26 (1)(a) of the Act in
considering the fairness of the arrangement. In my view it is clear from the history which I have outlined that Mr Schildkraut
had applied to him, at all times during his employment, a target for billable hours. I consider that it is wrong to then say, as the
applicant said in evidence, that he would never have agreed to a contract which incorporated this term. Put differently the
parties have operated as if a billable hours target was a part of the conditions of employment, was used to review performance
and was reasonable and equitable. There maybe an exception in respect of whether the applicant considered 5.5 billable hours
to be reasonable. Clearly he objected to that level.

65 In my view, it is reasonable given the conduct of the parties to imply as a term of the contract a billable hours target for
performance assessment. It is the case that it is not until the respondent formally challenged the applicant about his
performance that the applicant then rejected the target. This occurred in October 2001 and again in June 2002. There is some
suggestion that Mr Schildkraut rejected the billable hours target in July 2001 but I do not read the applicant’s correspondence,
at that time, as a rejection of the use of a billable hours target. Even late in his employment the applicant says in his letter of
19 June 2002 that he has, “always endeavoured to meet this level of chargeable hours but have never agreed to accept such as a
condition of my employment”. He is there referring to a level of 5.5 billable hours per day. The challenge at that time seems
not to be that the level of 5.5 hours is inequitable or unreasonable, but that, “All my employment conditions and performance
requirements are clearly set out in our 2 June 200 written agreement.” In other words it does not form part of his contract. Yet
such a target was always apparent to the applicant.
FAIRNESS

66 I say from the outset that the manner of dismissal was clearly harsh. Given the background of discussions between the parties
and given the contractual relationship between them, to terminate his services suddenly and by way of message on the
applicant’s mobile telephone, and advise him not to return, is inappropriate at best and in my view harsh.

67 Likewise I do not understand why Mr Schildkraut was not allowed to return to the workplace. There is nowhere in the
evidence a sense that Mr Schildkraut would in anyway jeopardise the practice. There is no sense of damage to the business by
Mr Schildkraut so as to warrant, if indeed it could warrant, such offhand treatment. He had not shown himself to be
unprofessional in his conduct. As an aside and something which I do not factor into my judgement of the fairness or otherwise
of the dismissal, the respondent complains that Mr Schildkraut was not properly forthcoming in his applications for positions
post termination. They do this to attack Mr Schildkraut’s credibility. Yet the respondent put a gloss on Mr Schildkraut’s
termination for the purposes of informing staff and clients.

68 The main complaint of the respondent, and indeed the sole complaint really, was that Mr Schildkraut had consistently failed to
meet his billable hours target. On Mr Vivian’s evidence, which I accept, Mr Schildkraut had never met his target during the
whole of his two years of employment. Thus the issue of billable hours, which seemingly had been in dispute for sometime,
was suddenly resolved by a message left by Mr Parker on Mr Schildkraut’s mobile telephone. I will deal with the lead up to
this in more detail, however, the explanation for Mr Parker’s actions appears to be that Mr Schildkraut was not in the office
and hence had to be contacted in this manner. It was not a message to direct Mr Schildkraut to ring Mr Parker urgently. The
dismissal was not undertaken by way of a meeting like most previous discussions on the matter. Mr Schildkraut was directed to
come up with a plan to perform the hours or else be made redundant. He delivered the plan to the respondent, albeit inadequate
in the respondent’s mind, and agreed as before to attempt to reach the hours target. The respondent then chose to dismiss Mr
Schildkraut effective immediately without further discussion. If the respondent was concerned that Mr Schildkraut would draw
away from the practice the clients he had brought to the practice, the existing contract protected them in that regard. In any
event there is no evidence to that effect.

69 The timing of the dismissal is also relevant to the fairness of the dismissal. There were financial concerns for the applicant as
part of the contract. These concerns had been aired previously in their discussions about practice alternatives in mid 2001.
More importantly however for the applicant he stood to gain if the contract went into the third year and was terminated. His
goodwill payment would have been higher and this was clearly in the mind of the respondent. They were not prepared for the
contract to go into the third year without Mr Schildkraut agreeing to adhere to 5.5 billable hours per day. These were financial
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issues as part of the parties’ agreement, which should have formed part of such a discussion and this did not occur.
Mr Schildkraut was working in a professional capacity and as evidenced, and to his credit, he did nothing to hamper the
relationship between the respondent and clients he had serviced. This is a factor in the dismissal which the applicant rightly
complains about in my view. A fair reading of Mr Vivian’s evidence, especially under cross-examination, leads to the view
that the increased payment in the third year which the applicant stood to gain was in the mind of the partners. This was not the
reason for the dismissal, but had bearing on the timing.

70 Having said that, and given my comments above, I am mindful that Mr Schildkraut was not allowed to work out his period of
notice. He was given no option to do so, notwithstanding there is no period of notice or payment in lieu of notice specified in
the contract. Similarly, I find this to be an aspect of unfairness in the dismissal.

71 The applicant claims that he was treated differently to other employees by having two performance criteria imposed on him,
that others failed to meet their budget targets, and that he was a significant contributor to overall profits. I do not consider any
of those grounds to have been made out. Mr Vivian’s evidence is that other fee earners worked on Mr Schildkraut’s clients.
Hence the AFV for Mr Schildkraut was boosted by the performance of others. As far as having two performance criteria
imposed on him, I do not consider this unfair as the billable hours target was always a factor in Mr Schildkraut’s performance
assessment. The level of billable hours may have been an issue, but there is no good evidence to suggest that 5.5 was
inherently unfair.

72 The other issue which I consider relevant is the overall treatment of Mr Schildkraut. The decision in Undercliffe Nursing Home
–v- Federated Miscellaneous Workers’ Union of Australia, Hospital, Service and Miscellaneous, WA Branch 65 WAIG
385 expresses the principle of a fair go all round. As stated, I find the manner and timing of the dismissal to be unfair.
However, of more importance in my view is the fact that Mr Schildkraut was challenged about his performance in respect of
billable hours in late October 2001 and told to improve. He rejected the view that he was contractually obliged to meet this
target in mid November 2001. As is clear from my reasoning I do not consider the applicant’s view on this point to be correct.
It was in my view fair and reasonable to apply the billable hours target. However, in the context of this matter I consider it very
relevant to look at how seriously the respondent applied this target to the applicant. Mr Schildkraut heard no more about the
issue of his billable hours target, after he had rejected this performance criteria as not being part of his contract or employment
obligations, until 12 June 2002 when he was boldly informed that he had to provide a plan to meet the target or be made
redundant. On the evidence of Mr Vivian the best that can be said to have happened in the intervening seven months was that
billable hours targets were discussed with staff generally at weekly meetings so Mr Schildkraut knew he had to perform. Yet
suddenly the performance of Mr Schildkraut in respect of billable hours was so important as to warrant his dismissal, and he
had to respond in a matter of days. Again the timing of this demand appears to be linked to concerns about how Mr Schildkraut
stood to benefit financially if the contract went into the third year. The views which the applicant expressed in his letter in mid
November 2001 had not been formally rejected. Perhaps they were ignored and Mr Vivian simply continued to apply the target
to all staff, including Mr Schildkraut.

73 The applicant responded to the directors’ demand and stated, notwithstanding that he considered he was not contractually
bound to do so, that he would “endeavour to spend what time is necessary each day at work in my efforts to produce
5.50 chargeable hours per day”. So seven months after the applicant is counselled about not meeting a daily performance target
(my emphasis) he is told that he will be sacked for not doing so. He responds that he will endeavour to do so. The directors
reject this response and the evidence is that they did not believe him and wanted a more extensive plan from him. It is not clear
to me what Mr Schildkraut could have said to satisfy them other than “I will meet the target and I agree that I am contractually
bound to do so.” He could hardly express the latter sentiment when he did not consider that to be so, and had not had this
notion formally rejected by the respondent.

74 It is not for the Commission to interfere with the employer’s right to terminate the services of an employee unless that right has
been exercised unfairly. In the circumstances which I have just described I do not consider it fair that Mr Schildkraut’s
employment was suddenly called into question, his response was so readily dismissed without further discussion and he was
not allowed a further period of time, albeit limited to prove that he would meet the billable hours target. Mr Schildkraut was
not afforded a fair go all round and I find that he was dismissed harshly and unfairly. I find that it would be impracticable to
reinstate Mr Schildkraut given that he has obtained other employment and the relationship between the parties has broken
down.
NOTICE

75 The applicant was paid four weeks notice upon termination and seeks to imply into the contract a reasonable notice period of
twelve months. The respondent led evidence to the effect that four weeks notice was usual in the accounting industry and in
any event is reasonable. It is common ground that the contract had no provision for notice or payment of notice in lieu and that
this had not been the subject of discussion between the parties.

76 The Full Bench decision in Antonio Carlo Tarozzi v WA Italian Club (Inc) 71 WAIG 2499 is authority for the proposition that
notice must be reasonable and where it is not specified it may be implied. The Hon President says at p.2501 that—

“Possibly, a specific length of notice ascertained by reference to custom or trade practice may be found to exist, but more
usually the only implication available will be that reasonable notice to terminate must be given.”

77 Evidence for the respondent supports the view that the industry practice is to grant four weeks notice. Albeit the evidence of
Mr van Dieren is that he is sure that some employees in the accounting industry are given longer periods of notice, but he does
not know of anybody. Mr Billings’ evidence is that the norm for notice in the industry would be two weeks to one calendar
month and typically would be an express term of the contract. I accept this evidence as material to assessing the reasonableness
of the notice period granted to Mr Schildkraut. There is some complaint by Counsel for the applicant as to this evidence, but
the applicant could well have expected that a claim for 12 months reasonable notice would be strongly challenged and did not
seek to bring forward evidence to the contrary.

78 The Full Bench in the Tarozzi case then went on to consider the following factors in deciding what was reasonable notice:
“(a) The high or low grade of the appointment.
(b) The importance of the position.
(c) The size of the salary.
(d) The nature of the employment.
(e) The length of service of the employee.
(f) The professional standing of the employee.
(g) His/her age.
(h) His/her qualifications and experience.
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(i) His/her degree of job mobility.
(j) What the employee gave up to come to the present employer (eg a secure longstanding job).
(h) The employee’s prospective pension or other rights.”

79 Mr Schildkraut was a mid level manager in the accounting practice but for most of his employment did not supervise staff. I
say this because he complains that Ms Lim ceased to be his assistant and he did not receive sufficient support. He worked to
Mr Vivian, a partner in the firm, and there were other more senior staff who carried the title of Director. The applicant’s salary
was $78,000 per annum and he received other benefits. His length of service was two years and he worked in a professional
capacity. He was 43 years of age, had professional qualifications and decided to sell his practice to Ord Partners as he did not
want to continue as a sole practitioner. It is difficult to judge his job mobility but I would consider that it was reasonable given
his age and that he had practised for many years. Mr Schildkraut had expressed his desire for a much greater level of salary and
had complained that the lack of financial planning work restricted his level of salary at a time in his career and life where he
aspired to earn a good deal more.

80 In assessing whether the notice paid to Mr Schildkraut was reasonable I would have regard for the decision of the Full Bench
in Ihaan Adriansz v Epath WA Pty Ltd 83 WAIG 454. A period of three months notice was awarded to the applicant in that
matter and endorsed by the Full Bench as being reasonable. The applicant in that matter was both a senior manager and a
director of the company. He had spent considerable effort and resources building the business. In contrast he was younger than
Mr Schildkraut and enjoyed a lesser level of remuneration. Having regard to the evidence concerning industry practice and the
matters just covered I do not consider the period of notice to be unreasonable, albeit it was not generous.
COMPENSATION

81 The parties agree that the remuneration package without bonuses was $85,680. Separate to this Mr Schildkraut received a
bonus payment for the year ending June 2001 of $7,215 and for the year ending June 2002 of $9,707. The applicant says that
the bonus payment was a regular and systematic payment and should be incorporated as part of the package. The applicant
submits that the figure to be used is $9,707. The respondent contends that the bonus payment should not be part of the
remuneration package. The applicant also claims a component for injury.

82 The applicant claims the bonus payment as part of his remuneration. He refers to the definition of remuneration adopted by the
Hon. President in James A Capewell –v- Cadbury Schweppes Australia Ltd 78 WAIG 299 @ 301 as follows—

““1. the act of remunerating, 2. that which remunerates; rewards; pay.” The verb “remunerate” is defined, more helpfully,
as: “1. to pay, recompense, or reward for work, trouble etc; 2. to yield a recompense for (work, services, etc).””

I agree with the applicant’s submission that the term remuneration should be treated broadly and clearly, in my view, the bonus
was part of the contract of employment and a reward for work. It is appropriate then to incorporate the latest bonus of
$9,707 in the calculation of remuneration. This would add to the figure of $85,680 and made a total for calculation of
$95,387 per annum.

83 The applicant claims compensation for injury and refers to the Full Bench decision in Nicholas Richard Lynam v Lataga Pty
Ltd 81 WAIG 986. The Hon President in that decision stated as follows—

“There was a course of conduct which, it was open to find, was directed to pressuring Mr Lynam and, at very least, to be
contrary to the implied obligation of the employer not to conduct itself without reasonable cause in a manner likely to
damage or destroy the relationship of confidence and trust. That plainly occurred here, but is more a matter, in the
circumstances of this case, directed to unfairness than the question of injury (see Burazin v Blacktown City Guardian Pty
Ltd 142 ALR 144 at 151- 152 (FCFC), and the approval by the Full Court of the dicta of Lee J in Aitken v CMETSWU
(1995) 63 IR 1 at 9).
As was said by the Full Court of the IRCA in Burazin v Blacktown City Guardian Pty Ltd (op cit), there is an element of
distress in every dismissal and restraint is required. There must be evidence that the dismissed employee has sustained
damage of the kind claimed.
…..
This was a callous, oppressive and humiliating course of conduct culminating in a dismissal and injurious to Mr Lynam.
(Matters such as this are discussed in Bogunovich v Bayside Western Australia Pty Ltd (FB)( op cit) at pages 10-11. See
also Burazin v Blacktown City Guardian Pty Ltd (op cit) and Whelan v Waitaki Meats Ltd [1991] 2 NZLR 74.)
An injury is constituted, inter alia, by humiliation, injury to feelings, the result of callous treatment, loss of reputation,
nervous shock.”

84 I have found the dismissal of Mr Schildkraut to be harsh. That does not instantly entitle the applicant to compensation for
injury. Apart from the initial shock of his dismissal and the inappropriate timing and manner of dismissal, there is no evidence
of medical difficulty or a period of undue stress. This is distinct from the evidence of Mr Lynam and accordingly I would not
award compensation by way of injury to the applicant.

85 The method for calculating loss is laid out in Ramsay Bogunovich –v- Bayside Western Australia Pty Ltd 79 WAIG 8 and
James A Capewell –v- Cadbury Schweppes Australia Ltd 78 WAIG 299. The loss is not connected to the manner of dismissal.
Mr Schildkraut commenced employment with Cavill Business Solutions Pty Ltd on 17 February 2003 [Exhibit DS 28 and DS
29]. Prior to that he registered with two employment agencies, made at least nine applications for positions, regularly read
newspaper and industry publications for vacancies and investigated other self employment options. On its face then the loss
incurred by Mr Schildkraut exceeds the six month statutory limit in the Act. I turn then to other matters relevant to calculating
the loss.

86 The respondent seeks to deduct from any compensation the amount gained by the applicant through his rental property and the
goodwill payments. The evidence is that the applicant had that property throughout his employment with the respondent. It is
not then to be taken into account in calculating income received since termination. If that is wrong, then in my view the income
from rent would also have to be accounted for as income during employment and so the net effect would be the same. The
goodwill payments are just that. They represent a payment for the sale of the applicant’s business to the respondent, albeit
triggered on termination of the applicant’s employment. They are either payments as part of the commercial contract between
the parties for the sale of the business and hence separate, or they are delayed payments to the applicant for his labours prior to
joining the respondent. They are not to be deducted from the amount of compensation. The respondent viewed those payments
as separate to the payment due to Mr Schildkraut by virtue of his employment [Exhibits DS26 and RWP 1]. In those letters the
respondent refers to “our financial obligations to you as an employee” and do not include goodwill payments. They refer to
“our separate agreement” as incorporating the goodwill payments.
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87 The payments for rent and goodwill also do not, in my view, fall into the deductions envisaged by Anderson J in Dellys v
Elderslie Finance Corporation Ltd 82 WAIG 1193 @ 1199. He states—

“In the absence of express terms in the contract of employment providing for special payments on termination and where
summary dismissal is not justified, the single obligation on the employer in terminating the contract is to give reasonable
notice and if he fails to do so, there will be a wrongful dismissal entitling the employee to the single remedy of damages.
The general rule with respect to the quantification of damages for wrongful dismissal is that the starting- point is the gross
amount that would have been earned during the period of reasonable notice had the contract continued. From this must be
deducted the gross amount actually received by the employee during that period: Kilburn v Enzed Precision Products
(Australia) Pty Ltd (1988) 4 VIR 31 at 33 - 34. The amounts to be deducted include all payments made to the employee
by the employer (including payments for leave which is due to the employee) as well as all remuneration earned by the
employee in other employment: Quinn v Jack Chia (Australia) Ltd (supra) at 581. (Of course, the employee will be
entitled to have the benefit of any accrued rights such as wages actually earned, but not paid.) Even if an employee who is
wrongfully dismissed elects to keep the contract of employment on foot, he or she cannot claim wages in respect of any
period after the wrongful dismissal because the right to receive wages is dependent on the services having been rendered:
Byrne v Australian Airlines Ltd (supra) per Brennan CJ, Dawson and Toohey JJ at 427 - 428. Furthermore, the employee
is under a duty to mitigate. He must act reasonably to minimise the loss which the wrongful dismissal has occasioned to
him: Gunton v Richmond-upon-Thames London Borough Council [1981] 1 Ch 448 at 468.”

However, the payment of four weeks’ notice should be brought to account in determining compensation.
MITIGATION

88 The issue of mitigation is one contested by the parties. The onus lies with the respondent. The answer to this question is partly
tied to an interpretation of the original agreement between the parties. The respondent questions the applicant’s evidence that
he understood that a term of his contract prevented him absolutely from engaging in work as a tax accountant for two years
from the date of termination. Clause D.4 of that agreement states that the applicant is not, for a specified period post
termination, “to offer tax and accounting services …. of the type that Ord has purchased”. I have no doubt that this clause
could be read and interpreted a number of ways. There is no need to describe each of the possible interpretations. Importantly,
I consider that it is wrong for the applicant to argue that he used to undertake work in the areas of taxation advice and financial
planning, that is the business the respondent took over, complain that the respondent did not allow him to perform financial
planning work, and then say that clause D.4 prevented him from performing taxation advice but not financial planning after his
dismissal. I do not see how that could be a correct interpretation of the clause. In my view, if he was barred from providing
these services, then he was barred from both areas of work, they being the areas of work purchased by the respondent.

89 The next issue is what was the nature of the bar in any event. The respondent says that it related to the clients which Mr
Schildkraut brought to the firm. There was an exchange of correspondence between solicitors for the parties about this issue
post termination. It would be problematic and wrong in my view to read such a restraint of trade clause so broadly as to
prevent Mr Schildkraut, for a period of time, from carrying on with his profession (See Macken, McCarry & Sappideen’s The
Law of Employment, Fourth Edition @ p.90-91). Nevertheless the respondent says in a letter of 9 October 2002 [Exhibit R14]
as follows—

“Under the terms of the Contract your client is required not to offer tax and accounting services to clients acquired by Ord
Partners pursuant to the Contract, for a period of two years following the termination of his employment.”

90 If there was any doubt, then this letter made it clear that Mr Schildkraut was restricted only in relation to the services and
clients purchased by the respondent. This is commonsensically a normal restraint. Mr Schildkraut chose to limit his pursuit of
future employment opportunities to the financial planning or related arena. He had consistently wanted to pursue this area of
working. He did not seek to obtain a position whereby he continued to perform the taxation accounting role which he had
undertaken for the respondent for the previous two years and which had been the dominant part of his practice before he
merged with the respondent. By doing so I do not consider that Mr Schildkraut has properly sought to mitigate his loss of
earnings, and he is bound to do so. I cannot know whether Mr Schildkraut would have obtained alternative employment sooner
had he sought work in the field he had been operating in when he worked for the respondent. However, he is an experienced
taxation accountant. I do not believe then that it is the task of the Commission to penalise the employer by awarding
compensation for all the lost earnings of the applicant, so as to support the revised career choice of the applicant.

91 Having regard to my obligations under s.26 of the Act I would limit the compensation payable to Mr Schildkraut to the date of
9 October 2002. At that stage, if there was any doubt, he should have known that he was entitled to seek work more broadly
and should have done so. In saying this I am giving Mr Schildkraut the benefit of the doubt that he may have believed wrongly
that he was constrained in this fashion. The period between 21 June 2002 and 9 October 2002 is a period of 15.7 weeks. The
figure for calculating remuneration, as I have found, is $95,387 per annum. I do not deduct the four week notice period from
the period of 15.7 weeks as Mr Schildraut, given my findings and reasons, was bound to look more broadly for work at least
from that point. Therefore the compensation I would award is calculated as $95,387 divided by 52 weeks and multiplied by
15.7 weeks to give a total of $28,799.54. I would award this amount in compensation less any taxation payable to the
Commissioner for Taxation. I consider that it is reasonable to order that the payment be made within seven days of the date of
the order.

_________

2003 WAIRC 08838
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES DAVID SCHILDKRAUT, APPLICANT
v.
CRAIG A VIVIAN, ROBERT W PARKER AND IAN K MACPHERSON TRADING AS ORD
PARTNERS, ORD BUSINESS ADVISORY SERVICES PTY LTD, ORD GROUP PTY LTD,
RESPONDENTS

CORAM COMMISSIONER S WOOD
DATE OF ORDER FRIDAY, 25 JULY 2003
FILE NO. APPLICATION 1298 OF 2002
CITATION NO. 2003 WAIRC 08838
_________________________________________________________________________________________________________
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Result Applicant dismissed harshly and unfairly; compensation awarded Claim for notice dismissed
Representation
Applicant Mr A Randles of Counsel
Respondent Mr A Lucev of Counsel
_________________________________________________________________________________________________________

Order
HAVING heard Mr A Randles of counsel on behalf of the applicant and Mr A Lucev of counsel on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby—

(1) DECLARES that the respondent to the application is the first named respondent, Craig A Vivian, Robert W
Parker and Ian K MacPherson trading as Ord Partners;

(2) DECLARES that the application in respect of the second and third named respondents, Ord Business Advisory
Services Pty Ltd and Ord Group Pty Ltd is dismissed;

(3) ORDERS that the claim for notice be and is hereby dismissed;
(4) DECLARES that the applicant, David Schildkraut, was harshly and unfairly dismissed by the respondent on the

21st day of June 2002;
(5) DECLARES that reinstatement is impracticable;
(6) ORDERS that the respondent do hereby pay within 7 days of this order, as and by way of compensation, the

amount of $28,799.54 to David Schildkraut less any taxation that may be payable to the Commissioner of
Taxation.

(Sgd.) S. WOOD,
[L.S.] Commissioner.

____________________

2003 WAIRC 07747
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES NICHOLAS JONATHAN STILES, APPLICANT
v.
CARNARVON MEDICAL SERVICE ABORIGINAL CORPORATION, RESPONDENT

CORAM COMMISSIONER J L HARRISON
DATE TUESDAY 18 FEBRUARY 2003
FILE NO. APPLICATION 1402 OF 2002
CITATION NO. 2003 WAIRC 07747
_________________________________________________________________________________________________________

Result Application to accept applicant’s claim which was lodged out of time granted
Representation
Applicant Mr N Stiles on his own behalf by way of written submissions
Respondent Mr R Reading (of counsel) by way of written submissions
_________________________________________________________________________________________________________

Reasons for Decision
1 On 8 August 2002 Nicholas Jonathan Stiles (“the applicant”) referred a claim to the Western Australian Industrial Relations

Commission (“the Commission”) pursuant to section 29(1)(b)(i) and (ii) of the Industrial Relations Act 1979 (“the Act”). The
applicant claims that he was harshly, oppressively and unfairly dismissed by the Carnarvon Medical Service Aboriginal
Corporation (“the respondent”) on 8 July 2002. The applicant is also claiming entitlements due to him pursuant to his contract
of employment.

2 Section 29(2) of the Act requires that an application pursuant to s.29(1)(b)(i) be lodged within 28 days of the date of
termination. As the application was lodged on 8 August 2002 this application is three days out of time.

3 The parties were requested to file written submissions as to whether or not the application should be accepted under s.29(3) of
the Act. Section 29(3) of the Act reads as follows—

“(3) The Commission may accept a referral by an employee under subsection (1)(b)(i) that is out of time if the
Commission considers that it would be unfair not to do so.”

4 In reaching a decision in this matter I take into account whether there was an acceptable explanation for the delay, the merits of
the substantive application, whether the applicant took steps to make it clear to the respondent that he was unhappy with his
termination and that he would contest his termination, and prejudice to the respondent. These guidelines were recently outlined
as being relevant to a matter of this nature by Beech S C in Anthony William Andrew v Metway Property Consultants &
Auctioneers (2002) 82 WAIG 3260. In applying these guidelines I am mindful that there is a 28 day time frame to lodge an
application of this nature and the Commission’s discretion in relation to a matter of this nature should not be exercised unless
there is good reason to do so.
Issues and Conclusions

5 The applicant argues that it would be unfair not to consider the application because he filled out his claim on the 28th day after
his employment was terminated. He stated that by filling his application out by the 28th day after he was terminated he was
complying with the Commission’s guidelines which state that an applicant has 28 days in which to file a claim. The applicant
stated that he posted his application on the day following the 28th day on which he was terminated. He stated that the
Commission does not state in its guidelines for lodging an application of this nature that a claim must be lodged and received
and stamped by the Commission within 28 days of the effective date of termination. Given the ambiguity of these instructions
it is thus unfair for his application not to be considered.
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6 The applicant stated that the day following his termination his partner was unexpectedly terminated by the respondent and two
days later the applicant and his partner were given notice to move from their home in Carnarvon, which was provided under
the applicant’s contract of employment with the respondent. As it was a stressful time for the applicant and his partner given
their loss of employment and housing problems, this led to a delay in the applicant submitting his application.

7 The applicant claims that his application has merit. The applicant states that he was employed by the respondent to implement
a programme running at least three years and that he was informed by the respondent that annual funding for the project would
continue to be received from the Health Department of Western Australia for a minimum of three years. The applicant stated
that even though his contract of employment was for a fixed term of one year and that he was terminated at the end of one
year’s employment, that whilst he was employed by the respondent there was never a question that he would not continue to
run the programme for its duration of at least three years. He further stated that he was only advised a few days prior to the
expiration of his contract of employment that it would not be renewed. It was clear to the respondent, through a letter sent by
the applicant’s representative to the respondent on 8 July 2002, that the applicant was unhappy about his termination. A copy
of this letter was attached to his application. The applicant also included as an attachment to his application statements from
the respondent expressing its intention to renew his contract of employment

8 On this basis, the applicant argues that it would be unfair not to accept his application.
9 The respondent submits that there is no dispute about the applicant’s date of termination. It was clear that the application was

not submitted within the required time frame and that the applicant’s submission is both contradictory and nonsensical.
However, no details were given as to the basis upon which these assertions were made.

10 I accept that the applicant posted his application the day after the 28th day after he was terminated. I accept that the applicant
was undergoing some stress in relation to his termination and that this was compounded by the late notice he was given that his
contract of employment was not going to be renewed. This stress was further exacerbated by the fact that his partner’s contract
of employment was also terminated by the respondent and that there was an immediate issue in relation to housing for both the
applicant and his partner that had to be resolved.

11 In relation to the issue of merit I am satisfied and I find that there is sufficient information before me to attract a review of the
applicant’s termination. Further, I find that the respondent was aware that the applicant was unhappy about his termination as
the respondent was advised of this by the applicant’s representative on the day the applicant was terminated. It is my view that
given that the application was lodged only three days after the 28 days time limit and given that the applicant was unable to
lodge his application personally as he lives some distance from Perth, it would be unfair not to accept the applicant’s
application. I conclude that there is no prejudice to the respondent in accepting the application as the application was lodged
only three days after the deadline for lodgement, and the respondent was aware as early as 8 July 2002 that an unfair dismissal
claim would possibly be lodged. Thus, taking into account the circumstances as a whole it is my view that it would be unfair to
refuse the applicant’s claim.

12 An order to that effect will now issue.
_________

2003 WAIRC 07748
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES NICHOLAS JONATHAN STILES, APPLICANT
v.
CARNARVON MEDICAL SERVICE ABORIGINAL CORPORATION, RESPONDENT

CORAM COMMISSIONER J L HARRISON
DATE OF ORDER TUESDAY, 18 FEBRUARY 2003
FILE NO/S. APPLICATION 1402 OF 2002
CITATION NO. 2003 WAIRC 07748
_________________________________________________________________________________________________________

Result Application to accept applicant’s claim which was lodged out of time granted
_________________________________________________________________________________________________________

Order
HAVING heard Mr N Stiles on his own behalf by way of written submissions and Mr R Reading of counsel on behalf of the
Respondent by way of written submissions the Commission, pursuant to the powers conferred on it under the Industrial Relations
Act, 1979, hereby orders—

THAT the time for filing of application 1402 of 2002 be extended to and include the 8th day of August 2002.
(Sgd.) J. L. HARRISON,

[L.S.] Commissioner.

____________________

2003 WAIRC 08889
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES LINDA TRATTLER, APPLICANT
v.
NURSEWORLDWIDE AND HALLS CREEK COMMUNITY HEALTH SERVICE,
RESPONDENTS

CORAM SENIOR COMMISSIONER A R BEECH
DATE MONDAY, 28 JULY 2003
FILE NO. APPLICATION 810 OF 2003
CITATION NO. 2003 WAIRC 08889
_________________________________________________________________________________________________________
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Result Application alleging unfair dismissal dismissed for want of jurisdiction.
Representation
Applicant Ms L. Trattler
Respondent Ms P. Kelly
_________________________________________________________________________________________________________

Reasons for Decision
(Extemporaneous)

1 On 26 May 2003 Linda Trattler referred a claim of unfair dismissal to the Commission. She made the claim against
“Nurseworldwide” and “Halls Creek Community Health”. It is sufficient to observe at this stage that Ms Trattler is a US
citizen. She is a registered nurse who has entered into a contractual arrangement with a company Select Care Personnel Pty Ltd
trading as Nurseworldwide to work for Nurseworldwide under contracts between Nurseworldwide and client hospitals (which
include charitable organisations and other health care facilities) throughout Australia. At the relevant time, Ms Trattler was
employed by Nurseworldwide working at the Halls Creek Community Health Service.

2 A Notice of Answer and Counter Proposal was filed by WA Country Health Service stating that Ms Trattler was not its
employee and that it should not be a party to the claim of unfair dismissal. After hearing the evidence, the Commission
understands that Ms Trattler agrees that Halls Creek Community Health Service was not her employer. Further, although by
s.23B of the Industrial Relations Act 1979 Ms Trattler is able to have Halls Creek Community Health Service joined as a party
to this application so that orders may issue preventing Halls Creek Community Health Service from preventing, hindering or
interfering with the reinstatement or re-employment of Ms Trattler, reinstatement or re-employment is not sought. For that
reason, and for the reasons to follow, an order issues striking out Halls Creek Community Health Service as a party to this
claim of unfair dismissal.

3 When the matter came on for hearing before the Commission Ms Trattler gave evidence on her own behalf. For
Nurseworldwide, evidence was given by Pauline Kelly who is the Regional Manager of the respondent.

4 I find as follows. On 7 November 2002 Ms Trattler entered into a contract of employment with Nurseworldwide (exhibit 4) in
conjunction with a visa given to her to reside and work in Australia (exhibit 7). Relevantly, the terms of the contract are as
follows. By clause 8 Ms Trattler’s engagement by Nurseworldwide is either for a fixed term on assignments ranging from one
month up to one year in duration, or on an ad hoc agency shift basis. During the term of the agreement Ms Trattler is required
to undertake assignments as directed by Nurseworldwide.

5 By clause 10 Ms Trattler acknowledges that whilst every effort will be made to provide her with further employment on
completion of each assignment, Ms Trattler is aware this may not always be possible. Ms Trattler is taken to have recognised
that on completion of an assignment, whether satisfactory or otherwise, Nurseworldwide is under no obligation to offer her
further assignments. If Nurseworldwide is unable to provide her with further assignments, her employment may be terminated
by Nurseworldwide in which event Ms Trattler would be paid the equivalent of two weeks’ salary plus any statutory amounts
owing.

6 By clause 11 Ms Trattler accepts that if a client hospital varies the length of an assignment or terminates her attendance at an
assignment Nurseworldwide has the right to discontinue her engagement and not offer her further assignments with other client
hospitals in the future.

7 By clause 15 Ms Trattler is stated to understand that Nurseworldwide does not control the length of assignments and she
accepts that whilst Nurseworldwide may indicate in good faith the proposed start date and length of an assignment with a client
hospital, the client hospital may (in its absolute discretion) terminate the assignment prior to the commencement date, change
the start date or terminate her attendance at an assignment with one month’s notice or in the case of unacceptable performance
or misconduct, no notice.

8 The facts of what occurred are relatively straightforward. Ms Trattler signed an agreement to work at the Halls Creek
Community Health Service firstly between 20 January 2003 until 18 April 2003, and for a second term from 5 May 2003 to
5 August 2003 (exhibit 9). This agreement expressly states that it and the contract of employment (exhibit 4) forms “the basis
of the working relationship” between her, Nurseworldwide and Halls Creek Community Health Service.

9 On the evidence, on 8 May 2003 the Senior Community Nurse at Halls Creek Community Health Service stated, according to
Ms Trattler’s evidence, that her services were no longer needed. She was told her termination was immediate. As a
consequence, Ms Trattler ceased being paid by Nurseworldwide and vacated her nurse’s accommodation at Halls Creek. She
survived financially at Halls Creek Caravan Park only through the support of friends.

10 In conversations between Ms Trattler and Ms Kelly, Nurseworldwide then offered Ms Trattler employment in city hospitals
including Brisbane. Subsequently, Nurseworldwide withdrew the offer of Brisbane and on or about 17 June 2003 Ms Trattler
accepted the offer of employment in Perth and commenced work in Perth on that day.

11 The first hurdle that Ms Trattler faces in these proceedings is to show that she has been dismissed by Nurseworldwide.
Nurseworldwide maintains that it has not dismissed Ms Trattler.

12 The point is important because although Ms Trattler may be critical of the way she was treated, particularly in being left
without income and having to find her own accommodation and subsequent travel to Perth, the claim Ms Trattler makes in this
Commission is that she has been dismissed by her employer and that the dismissal was harsh, oppressive or unfair.

13 Once the facts as I find them to be are compared to the terms of the contract between Ms Trattler and Nurseworldwide the
following emerges. Ms Trattler accepted an assignment to work at Halls Creek Community Health Service. At the end of that
assignment she was offered and accepted a further assignment to commence on 5 May 2003. On 8 May 2003 Halls Creek
Community Health Service, in its absolute discretion, terminated Ms Trattler’s attendance at that assignment. It did so without
notice.

14 That having occurred, by clause 11 of Ms Trattler’s contract of employment, Nurseworldwide had the right to discontinue her
engagement and to not offer her further assignments with other client hospitals in the future. In fact, Nurseworldwide did not
do that. Had it done so, the discontinuance of Ms Trattler’s engagement would most likely have been the dismissal of her from
employment. In fact Nurseworldwide entered into discussions with Ms Trattler and an agreement was subsequently reached
whereby Ms Trattler has travelled to Perth to work in accordance with her contract of employment. I understand that she is
working on an ad hoc agency shift basis. Whilst that may not be her preference, it is a term of the contract to which she agreed
that she could be employed on that basis. Indeed, the contract of employment that she has entered into accepts that
Nurseworldwide cannot guarantee any particular assignment to her and Nurseworldwide is under no obligation to offer her
further assignments.
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15 The fact that Nurseworldwide did not take up the right that it had in clause 11 to terminate Ms Trattler’s engagement with it,
and the fact that it has continued to engage Ms Trattler and currently does so, can lead only to the conclusion that Ms Trattler
was not dismissed by her employer on 8 May 2003 or on any subsequent date.

16 I acknowledge that the circumstance that occurred to Ms Trattler at the hands of Halls Creek Community Health Service on
8 May 2003 has all the hallmarks of a dismissal. Nevertheless, all that happened was that the client to whom she had been
contracted terminated her engagement at the client hospital. That, no matter how harshly it may have occurred, is what Ms
Trattler’s contract permits to occur. The terms of her contract make no provision for her to be reimbursed or otherwise
compensated for the position in which she found herself. This Commission, perhaps unlike at least one other State Commission
in this country, does not have a jurisdiction which would allow Ms Trattler to make a claim that her contract of employment is
an unfair contract in that regard.

17 Be that as it may, the fact remains that on the evidence Ms Trattler has not been dismissed by her employer. On that basis
alone her claim of unfair dismissal must be dismissed for want of jurisdiction and that will now occur.

_________

2003 WAIRC 08888
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES LINDA TRATTLER, APPLICANT
v.
NURSEWORLDWIDE AND HALLS CREEK COMMUNITY HEALTH SERVICE,
RESPONDENTS

CORAM SENIOR COMMISSIONER A R BEECH
DATE WEDNESDAY, 30 JULY 2003
FILE NO. APPLICATION 810 OF 2003
CITATION NO. 2003 WAIRC 08888
_________________________________________________________________________________________________________

Result Application alleging unfair dismissal dismissed for want of jurisdiction.
Representation
Applicant Ms L. Trattler
Respondent Ms P. Kelly
_________________________________________________________________________________________________________

Order
HAVING HEARD Ms L. Trattler on her own behalf as the applicant and Ms P. Kelly on behalf of the respondent, the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby orders—

1. THAT Halls Creek Community Health Service be struck out as a respondent to this application.
2. THAT the application be hereby dismissed for want of jurisdiction.

(Sgd.) A. R. BEECH,
[L.S.] Senior Commissioner.

____________________

2003 WAIRC 08841
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES DAVID CHARLES TRIMBLE, APPLICANT
v.
MILLENNIUM INORGANIC CHEMICALS LTD, RESPONDENT

CORAM COMMISSIONER J L HARRISON
DATE MONDAY, 28 JULY 2003
FILE NO. APPLICATION 1460 OF 2002
CITATION NO. 2003 WAIRC 08841
_________________________________________________________________________________________________________

Result Application alleging unfair dismissal upheld and order issued for compensation in lieu of
reinstatement

Representation
Applicant Mr M Devlin (of counsel)
Respondent Mr H Downes (of counsel)
_________________________________________________________________________________________________________

Reasons for Decision
1 This is an application by David Charles Trimble (“the applicant”) pursuant to s.29(1)(b)(i) of the Industrial Relations Act,

1979 (“the Act”). The applicant alleges that he was unfairly dismissed from his employment with Millennium Inorganic
Chemicals Ltd (“the respondent”) on 7 August 2002. The respondent denies that the applicant was terminated and argues that
on 7 August 2002 it was agreed between the parties that the applicant would cease employment from that date.
Background

2 Both the applicant and the respondent tendered an agreed memorandum of facts, documents and issues (Exhibit 1). The
applicant was employed pursuant to a registered Workplace Agreement, the details of which are contained in Exhibit 1,
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Attachment 1(b). Under this Workplace Agreement provision is made for the Commission to determine any claim of unfair
termination pursuant to s.7G of the Act, which has since been repealed. However, at the time this application was lodged s.7G
of the Act was still operative.

3 The respondent is a producer and processor of titanium dioxide. It has operations in Western Australia at Kemerton,
Australind, Rockingham and Henderson.

4 The applicant commenced employment with the respondent at its Australind operations on 12 January 1989 in the position of
Production Operator, working shifts. On 1 January 1998 the applicant transferred to the Kemerton site as a Control Room
Operator on shift and some time in 1999 the applicant was transferred to the position of Boiler Attendant Operator on shift.
The applicant worked a rotating 12 hour shift roster, covering 24 hours a day.

5 Between October 2001 and 7 August 2002 the applicant was absent from work due to illness for the following periods: 10 to
25 October 2001; 6 November 2001; 5 February 2002; 9 May 2002 to 3 June 2002; 8 to 30 June 2002 and 4 July 2002 to
7 August 2002. Medical certificates were provided, where required, for each day that the applicant was unable to attend work
including the period 9 May to 7 August 2002.

6 On 28 May 2002 the respondent received a letter from the applicant’s General Practitioner, Dr Les Bowyer, advising that the
applicant “has been advised to seek day time work because of his medical condition” (Exhibit 1, Attachment 7). The applicant
attended a meeting on 6 June 2002 with the respondent’s Manager of Human Resources, Mr Andrew Fenech. Mr Fenech’s
diary note of this meeting confirms that he was aware at this stage that it was inappropriate for the applicant to undertake shift
work. As a result of this the applicant was advised by Mr Fenech that he may have to look outside of the respondent’s
operations if he could not wait for a day job to eventuate. The applicant was then examined by Dr Stephen Dennis on 18 June
2002 at the request of the respondent’s Occupational Health and Safety Officer, Mr Todd Werch. On 24 June 2002 Dr Dennis
provided his report to the respondent (Exhibit 1, Attachment 10). Dr Dennis decided that it was not appropriate at that time to
certify the applicant fit to return to shift work and he suggested that there be discussion and if necessary mediation between the
applicant and management to deal with the applicant’s perceived conflicts at work. On 2 July 2002 the applicant met with his
supervisor Mr John Mines, the Chlorination Superintendent at the Kemerton plant and Mr Fenech. At this meeting the
applicant agreed to return to his normal shift work position on the basis that he was to be assisted by another worker for a
period of no more than six weeks. It was understood that if this did not work out the respondent would look for a day job for
the applicant. On 3 July 2002 the applicant worked his normal rostered night shift. Even though the applicant was rostered to
work the next night, Thursday 4 July through to Friday 5 July 2002, on the morning of 5 July 2002 the applicant telephoned Mr
Mines and left a voice mail message advising him that he was unable to return to work for the rest of the month and would be
seeing a psychiatrist the following week.

7 On 9 July 2002 Mr Mines wrote to the applicant (Exhibit 1, Attachment 13). In the letter the respondent expressed concern
about the applicant’s inability to work shift. The respondent stated that the applicant’s problem was arguably a non-medical
issue and the respondent was unaware of the specifics of the applicant’s complaints in relation to lack of resources or increases
in workload. The letter also refers to the applicant’s entitlement to paid sick leave expiring in another four weeks. The
applicant responded to Mr Mines on 10 July 2002 stating that some of the sick leave he had taken off was due to stress. The
applicant refuted that his medical condition was not genuine and gave details about increases to his workload. He stated that he
felt pressured to return to work on 3 July 2002 when he met with Mr Fenech and Mr Mines on 2 July 2002. The applicant also
enclosed a medical certificate covering 4 July 2002 to 31 July 2002 inclusive (Exhibit 1, Attachment 14). On 31 July 2002 a
meeting was held between the applicant, his wife Tyler Trimble, Mr Mines and Mr Fenech. The applicant indicated at this
meeting that he could not undertake shift work and Mr Fenech undertook to explore other options for the applicant. At this
meeting the applicant gave a copy of a report from Dr Bowyer to the respondent, confirming that the applicant’s anxiety was
“occurring against a background of concerns with shiftwork” (Exhibit 1, Attachment 16).

8 The applicant and his wife again met with Mr Fenech and Mr Mines on 2 August 2002 and 7 August 2002. It was as a result of
the meeting held on 7 August 2002 that the applicant ceased employment with the respondent.

Applicant’s evidence
9 The applicant gave evidence that in October 2001 he was continually stressed due to job related pressures. On 9 October

2001 the applicant had a telephone conversation with his supervisor, Mr Nick Ellis about these difficulties, and at that stage the
applicant discussed tendering his resignation. Mr Ellis discouraged the applicant from doing this and encouraged him to take
some time off work. Mr Werch visited the applicant at his home several days later and as a result of this visit the applicant
sought assistance from PRIME, the respondent’s employment assistance program.

10 The applicant stated that he had a meeting with Mr Mines sometime between 9 May and 3 June 2002. He stated that Mr Mines
told him “if you can get a doctor’s certificate saying that you can not do shift work we should be able to get you a day job”
(Exhibit A1 page 4). On this basis the applicant made an appointment with Dr Bowyer, who then wrote a letter advising that
the applicant had “been advised to seek day time work because of his medical condition” (Exhibit 1, Attachment 7). This letter
was given to the respondent on Monday, 28 May 2002.

11 When the applicant visited Dr Bowyer on Saturday 8 June 2002, he was given another medical certificate which stated that
“This man would benefit cosiderably (sic) from day time work and avoidance of shift work” (Exhibit 1, Attachment 5). The
applicant stated that subsequent to lodging this certificate he was requested to see the respondent’s own doctor, Dr Dennis.

12 On 2 July 2002 a meeting was held between the applicant, Mr Mines and Mr Fenech. At this meeting the applicant was handed
a copy of Dr Dennis’ report. The applicant stated that he agreed with the contents of the report as he understood the report
stated that his stress was due to work related issues. The applicant stated that “I had been dissatisfied with shift work years ago
but had kept a stiff upper lip because the money was good and I should not be bothering other people with my problems”
(Exhibit A1, page 6). The applicant stated that he was not sure whether shift work or his increasing workload was causing his
stress but he felt overloaded. The applicant claimed that in addition to being unhappy about doing shift work he had an
excessive workload due to recent changes to his duties and he objected to being given an extra four megawatt boiler and two
extra sand mills to attend, without appropriate consultation as to whether he could handle this extra workload. At this meeting
the applicant agreed to Mr Mines’ suggestion that another employee, Mr Peter Dawson be placed on the applicant’s shift to
assist him with his work. The applicant agreed to this arrangement as he understood that Mr Dawson was already semi-trained
for this position and would be able to assist the applicant and the applicant understood that Mr Dawson would be available for
a period of four weeks. The applicant stated that he felt pressured into agreeing to this arrangement as he only had a limited
time at this meeting to read Dr Dennis’ report.

13 On 3 July 2002 the applicant returned to shift work with Mr Dawson assisting. He was told by Mr Dawson that he was to be
there for a period of two weeks and that he was not sure what was happening after this time. The applicant stated that
Mr Dawson was untrained and this only added to the applicant’s workload as he had to train him as well as perform his normal
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duties. He claimed that the build up of stress on the first evening that he worked with Mr Dawson was unbearable and he felt
that the respondent had put added pressure on him, as instead of assisting him as promised, the respondent was only increasing
his anxiety. He informed his supervisor the following morning that he would not be returning to work that night and on 5 July
2002 the applicant left a message on Mr Mines’ answering machine informing him that he would be off for the rest of the
month and would be seeing a psychiatrist the following week. The applicant felt that he had let the respondent down by not
returning to work however he could not attend work because he was unwell.

14 At the meeting held on 31 July 2002, with the applicant, his wife, Mr Mines and Mr Fenech present the applicant confirmed
that his wife mentioned that he was suicidal as a result of work pressures. The applicant stated that at this point Mr Fenech
appeared sympathetic to the applicant’s situation and it was agreed at this meeting that it would not be appropriate for the
applicant to return to shift work given that he was stressed and contemplating suicide. The applicant stated that he did not ask
if there was a possibility of working a day job however he recalled stating that he needed to work days as indicated in Dr
Bowyer and Dr Dennis’ reports. He stated that he would be happy to work with the respondent at either the Australind or
Kemerton site. The applicant left this meeting on the understanding that he would be given a day job and it was only a matter
of the respondent arranging a position for him.

15 The applicant understood that the meeting which took place on 2 August 2002 was arranged to consider Dr John Kemp’s
report about the applicant and the applicant understood that the respondent would continue to seek out a day job for the
applicant.

16 The applicant attended a further meeting with the respondent on 7 August 2002. The applicant was told at this meeting that as
the respondent did not have a day job for him the only option was for the respondent and the applicant to part company. Mr
Fenech told the applicant that he would be given four weeks’ pay in lieu of notice, and all entitlements owing would be paid.
Additionally the respondent would introduce the applicant to South West Personnel who would assist him in obtaining
employment. The respondent would also arrange for a reference to be given to the applicant, even though this was not the
respondent’s normal practice, and Mr Fenech stated that some monies would be provided to allow the applicant to undertake
retraining. This retraining offer was to be kept open until 30 June 2003. No documents were signed and no written
documentation was given to the applicant at this meeting. The applicant stated that he was shocked by the outcome of this
meeting as he had attended the meeting expecting to be told when and where to start a day job. The applicant stated that at this
meeting he was given no option but to accept his termination. He stated that he did not agree to being terminated and he was in
a state of shock during this meeting. He claimed that given what was stated to him at the meeting he was backed into a corner
and had no alternative but to accept his termination. Subsequent to this meeting the applicant received a letter advising him that
the respondent had “no other option left open to us than termination of employment” (Exhibit 1, Attachment 21).

17 The applicant stated that prior to his termination he was becoming increasingly frustrated at work because some of the other
operators he worked alongside did not work in an appropriate manner. This created a problem for the applicant as he had to
deal with work not properly undertaken by his fellow workmates, as well as his own increasing workload.

18 The applicant was asked about a vacancy at the Henderson site that appeared on the respondent’s job vacancy list for June
2002.  He gave evidence that he was not aware of this job vacancy but if he had been offered this position he would have
accepted it. The applicant confirmed that his performance was assessed every six months and at the last assessment undertaken
by the respondent the applicant indicated that he would be happy to relocate to take up a new position as long as the needs of
his family could be accommodated.

19 The applicant stated that after ceasing employment with the respondent he was unsuccessful in obtaining alternative
employment. He applied for jobs with the Water Corporation, Aqwest, Action, two store person positions advertised in the
South West Times, a bricklayer’s assistant job and he had applied for jobs as a shed erector, store person, and yard person with
Southern City Building Group. He also contacted a number of employers enquiring about casual work. He handed Centrelink a
job seeker diary containing records of his job seeking activities. The applicant stated that when it became clear to him that
because of his lack of formal qualifications it would be difficult for him to obtain alternative employment, he decided to
become a driving instructor. He started his own driving instruction business on 9 January 2003. His income between the period
7 August 2002 and 7 February 2003 is made up of $1,738.80 from Centrelink payments covering the period 25 October
2002 through to 3 January 2003 and $210.00 from driving instructing, making a total of $1,948.80.

20 Under cross examination the applicant confirmed that up until the meeting with the respondent on 7 August 2002 he was under
the impression that the respondent would find a day job for him given the information contained in the various doctors’ reports
that the applicant had obtained. The applicant stated that he was surprised at being terminated on 7 August 2002. He gave
evidence that even though he had stated his intention to resign previously from his employment he did not resign at this
meeting. The applicant said he trusted Mr Mines and Mr Fenech to seek out alternative employment for him. He confirmed
that all meetings held with Mr Fenech and Mr Mines in 2002 were conducted on an amicable basis.  It was put to the applicant
that he was told by the respondent that there was a possibility that the applicant may have to seek out employment with a
different employer. In response the applicant reiterated that it was his understanding that as long as he provided confirmation
from a doctor that he could no longer undertake shift work then the respondent would find him a day job. The applicant
conceded that at the time he ceased employment with the respondent to the best of his knowledge there was no alternative day
job position available. The applicant stated that now that he was not working shift work his health had improved.

21 Mrs Trimble stated that she understood the meeting with the respondent which was held on 31 July 2002 was to discuss the
applicant’s medical problems. She also understood that this meeting was to be about the applicant being allocated to a day job.
She confirmed that there was a discussion at this meeting about the doctor’s certificates that had been provided on behalf of the
applicant. The applicant’s stress levels and the applicant being suicidal was also canvassed. She stated that the respondent
agreed at this meeting that because of the applicant’s medical problems the applicant could no longer undertake shift work, and
Mrs Trimble understood that as a result of this agreement the applicant would be offered a day job. Under cross examination it
was put to Mrs Trimble that the applicant was told at the meeting held on 31 July 2002 that finding a day job for him was a
remote possibility, however she could not recall this being stated at the meeting.

22 At the meeting held on 2 August 2002 Mrs Trimble told Mr Mines and Mr Fenech that she wanted the applicant to return to
work as quickly as possible. At that stage Mrs Trimble understood that Mr Mines and Mr Fenech were still looking for a day
job for the applicant and she and her husband were expecting a call in the next few days about the applicant commencing in a
new position.

23 Mrs Trimble understood that the meeting held on 7 August 2002 was called to discuss a day job being allocated to the
applicant. She recalled that the applicant was informed at this meeting that as the respondent could not find the applicant a day
job, the applicant was told that the applicant and the respondent had to part ways. Mrs Trimble understood that as a result of
the applicant being told this the applicant had been terminated. The applicant was told that given budgetary constraints the
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respondent could not create a new position. There was then a discussion about entitlements and monies being allocated for
retraining the applicant. She stated that she was shocked as the meeting was not about what she had expected.

24 She gave evidence that the applicant told her that Mr Mines informed him that if a doctor’s certificate was provided stating that
he could no longer work shift work then the respondent would find him a day job.

25 Mr Gregory Black has been employed by the respondent for seven years and is currently employed in the applicant’s previous
shift position. He has been undertaking this job for approximately six and a half months. He has known the applicant for
approximately four years and Mr Black worked in close proximity to the applicant on an intermittent basis for approximately
three years. Mr Black stated that the applicant was committed to his work and very concerned about ensuring that he undertook
his work to the best of his ability, and he confirmed that the applicant was a diligent and thorough worker. He stated that the
applicant’s job was physically and mentally draining as the job entailed dealing with three different areas. He stated that in
June or July 2002 the water treatment plant was automated and this made his job easier. Even though the job had a big
workload, it was Mr Black’s view that if all operators were doing their job correctly and if things went smoothly, the job was
manageable.
Respondent’s evidence

26 Mr Fenech is the respondent’s Employee Relations Manager and has been employed by the respondent since October 1995. In
late May or early June 2002 Mr Fenech became aware of the applicant’s difficulty in undertaking shift work when this matter
was raised with him by Mr Mines. Mr Fenech told Mr Mines that as the respondent needed to be satisfied that the applicant
was unfit for undertaking shift work, the applicant should see the respondent’s doctor. He stated that if this doctor confirmed
that the applicant was unfit for shift work then the respondent would determine if a non-shift position was available for the
applicant, even though it was his opinion that it would be difficult to find the applicant a day position. Mr Fenech stated that as
early as 6 June 2002 he made it clear to the applicant that the likelihood of a non-shift position becoming available for him was
remote. Mr Fenech stated that at the time of the meeting held with the applicant on 2 July 2002 it was unclear to him whether
or not the applicant’s stress was related to workload or undertaking shift work. As a result, the parties agreed at this meeting
that Mr Dawson would assist the applicant on night shift and this arrangement was put in place so that the possibility of
workload issues could be eliminated. Mr Fenech felt that this arrangement would give the respondent a better chance of
identifying the real cause of the applicant’s stress. He stated that the applicant gave a commitment to trial this proposal for a
period of four weeks. He stated that when the applicant did not continue the trial with Mr Dawson assisting him he was
surprised and disappointed.

27 Mr Fenech stated that at the meeting that took place on 31 July 2002 he and Mr Mines agreed that the applicant should not
return to shift work if shift work was making him suicidal. He stated however that no indication was given to the applicant at
this meeting that it was only a matter of time before he would be given a day job, and that nothing that he said at this meeting
would have given rise to such an impression because it was clear to him that there were no suitable day positions available for
the applicant at this time. Mr Fenech gave evidence that at the end of this meeting it was agreed that there would be a further
meeting on 2 August 2002 and that he would report back to the applicant on the status of any vacancies. Mr Fenech stated that
at this time he was in charge of recruitment and he was aware that the possibility of a day job at Kemerton and Australind was
remote.

28 On or about 1 August 2002 Mr Fenech sent an email to the respondent’s managers containing information about the applicant’s
skills and experience and asking whether there was a position available for the applicant (Exhibit R1, Attachment AJF3). Each
manager responded confirming that no positions were available. Mr Fenech gave evidence that he followed up this email with
telephone calls to each manager. Mr Fenech stated that by 2 August 2002 he was aware that unless something unforeseen
happened no alternative day position would be forthcoming for the applicant. He stated that he informed the applicant of this
situation after making investigations which confirmed there were no suitable positions available. The parties agreed to meet
again on 7 August 2002 because the respondent wanted to consider all relevant issues. It was his view that it was not fair to
terminate the applicant at this point without having one last try at finding an alternative position for the applicant.

29 At the meeting held on 7 August 2002 Mr Fenech informed the applicant that the respondent had no day jobs available and as
the respondent did not have the capacity to create a new job for the applicant, there was no other option but for the applicant’s
employment to be terminated.  He stated that neither the applicant nor his wife seemed at all surprised by being told this and
they agreed to this course of action. He stated that neither the applicant nor his wife disputed the respondent’s inability to find
an alternative position for the applicant and he stated that the applicant and his wife gave every indication that this was what
they had expected. Mr Fenech felt that given this acquiescence by the applicant and his wife an amicable agreement was
reached with the applicant to end his employment with the respondent. As the respondent wanted to be as accommodating as
possible towards the applicant the respondent offered to pay the applicant four weeks’ pay in lieu of notice, and to provide him
with a reference and a statement of service. They also offered the applicant an appointment with South West Personnel and
offered monies for retraining. A letter was later sent to the applicant recording the terms of this agreement (Exhibit 1,
Attachment 21).

30 It was put to Mr Fenech that there was a day shift store person vacancy at the Australind plant that the applicant could have
undertaken. Mr Fenech stated that this position was not available when the applicant ceased employment with the respondent.
He stated that he only became aware on or about 15 August 2002 that the store person was resigning and this was more than a
week after the applicant’s contract of employment had ceased. He stated that this position was advertised internally and was
filled by an existing employee. He stated that the net result of this position being filled was that the respondent was able to
reduce its workforce by one in accordance with the respondent’s overall recruitment policy.

31 Mr Fenech stated that the respondent employs approximately 320 employees with around 100 employees working on a shift
basis and the other 220 working on a non-shift basis in areas such as administration, technical support and in the trades and
associated areas. The respondent also employs a number of professional people such as chemists, scientists and engineers. Of
the 320 positions in the respondent’s operations Mr Fenech confirmed that approximately 15 positions did not require shift
work and could have been filled by the applicant if vacant given his skills and qualifications.

32 Under cross examination Mr Fenech confirmed that the payment of four weeks’ pay in lieu of notice to the applicant was in
line with the terms of his contract of employment. Mr Fenech was asked why there was not a review of the applicant’s sick
leave three months after the applicant commenced sick leave. Mr Fenech stated that the applicant’s sick leave situation was
under constant review. This was confirmed by the respondent obtaining three medical reports about the applicant’s condition.
Mr Fenech confirmed that an employee initially employed as a shift worker could transfer to a non-shift position if a suitable
alternative position became available.

33 Mr Fenech was questioned further about the position that became vacant at Henderson in June 2002. He stated that even
though the applicant had the skills to undertake this job, it was not clear to the respondent when this position became vacant
that the applicant’s problem was due to undertaking shift work and that it would be necessary for the applicant to stop
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undertaking shift work. Mr Fenech confirmed that the respondent’s current policy when an employee resigns is that wherever
possible the position would be reviewed and a decision would be made whether or not to retain that position. If a decision was
made to retain the position approval had to be sought from the respondent’s head office in the United States of America to then
fill the position. Given the financial difficulties that the respondent was experiencing, the respondent was aiming at reducing
its current workforce by natural attrition. Thus the stores person position which became vacant in August 2002 was filled
internally.

34 Mr Mines has been employed by the respondent for approximately 24 years and is currently the respondent’s Chlorination
Superintendent. He has undertaken this role since November 2000. From June 2002, when Mr Ellis resigned, he took over
responsibility for human resource issues relating to the 45 employees under his supervision. He first met the applicant in late
1980 and got to know the applicant better when Mr Mines transferred to the Kemerton site in 1999.

35 Mr Mines stated that at the meeting with the applicant held on 6 June 2002 there was a discussion about the applicant’s
difficulty with undertaking shift work. He stated that the applicant told him that he no longer wanted to do shift work. The
applicant asked if there were other positions available, such as driving a forklift at Australind. Mr Mines stated that this
discussion ended on the basis that the applicant would obtain information from his doctor to support his request to cease doing
shift work. He stated that he was not optimistic about the applicant’s prospect of obtaining another position as he was aware
that no vacancies existed at Kemerton that would suit the applicant without requiring him to work shifts or to provide shift
coverage. His knowledge of jobs available at the Australind site was insufficient at the time to exclude this possibility entirely.

36 At the meeting held on 2 July 2002 Mr Mines stated that the applicant agreed to undertake a trial with Mr Dawson assisting
him. Mr Mines stated that Mr Dawson had been specifically identified to assist the applicant because he had undertaken some
training in the sand mill area and this appeared to complement the applicant’s duties. Mr Mines stated that he was disappointed
when the applicant did not continue with this trial period. Mr Mines stated that the meeting held on 31 July 2002 was to
discuss practical steps to resolve the applicant’s outstanding issues. He stated that he was shocked when he found out at this
meeting that the applicant was suicidal. He stated that this was the first time that he realised how serious the applicant’s
problems were. On this basis he was happy to agree that the applicant should not return to shift work. He stated that at no stage
was the applicant guaranteed that a day job would be found for him. Mr Mines recalled that when the applicant asked at this
meeting if there was a possibility of working days, Mr Fenech indicated to him that there were no current vacancies and the
likelihood of a day position becoming available was remote.

37 At the meeting held on 7 August 2002 Mr Mines stated that it was agreed between the parties that there was no other option
but for the applicant’s employment to be terminated. He stated that the applicant accepted this and stated words to the effect
that “well I guess this could not go on forever”. Mr Mines stated that the respondent’s position was discussed and the applicant
was informed as to why it was not possible for the respondent to create an alternative role for him. Mr Mines stated that the
applicant and his wife accepted the situation and what was proposed by the respondent and he believed that this constituted an
agreement between the parties. He stated that in his view neither the applicant nor his wife was at all surprised at the outcome
of this meeting, and he understood that the applicant and his wife were satisfied with the outcome. Mr Mines stated that the
applicant was told at this meeting that there was no other option apart from the applicant and the respondent parting company.
He stated that the applicant was then made an offer which he could have refused. He confirmed that as at 7 August 2002 he
was unaware of any vacancies into which the applicant could have been placed in order to avoid termination.

38 Under cross examination Mr Mines confirmed that the discussion with the applicant and his wife at the meeting on 31 July
2002 was a defining moment in relation to his understanding of the applicant’s illness.

Applicant’s Submissions
39 The applicant argues that he was unfairly terminated both substantively and procedurally.
40 The respondent was aware for some time that the applicant was unwell and was experiencing difficulties at work. However, it

took some time for the respondent to deal with the applicant’s illness. On 31 July 2002 the respondent finally conceded that the
applicant was unsuited to continue working in his existing shift work position. The applicant had indicated to the respondent
prior to 31 July 2002 that he was prepared to work at other sites and to work in a different position in order to overcome the
issues associated with his illness and in order to remain employed by the respondent. Notwithstanding this, the respondent did
not bring to the applicant’s attention the possibility of a distribution clerk position which became available at the respondent’s
Henderson site in June 2002.

41 The applicant argues that he was terminated at the respondent’s initiative. The applicant was on paid sick leave until the day he
ceased employment with the respondent. The applicant understood that the meeting with Mr Mines and Mr Fenech held on
7 August 2002 was to discuss his future employment with the respondent and the prospect of a day job being made available to
him given his medical condition. By the time this meeting took place the respondent had made a decision to terminate the
applicant’s contract of employment, and this decision was confirmed during the meeting between Mr Mines, Mr Fenech and
the applicant on 7 August 2002. In making it clear to the applicant at this meeting that he could no longer continue on sick
leave and was no longer required by the respondent, the respondent unilaterally discharged its contract of employment with the
applicant. The evidence is clear that at this meeting the applicant was given no choice but to accept his termination or resign.
In support of this contention the applicant relies on the letter of termination sent to him after the meeting of 7 August
2002 which refers to the applicant being terminated (Exhibit A1, Attachment 21).

42 The applicant argues that his contract of employment was terminated in an unfair manner. No warnings were given to the
applicant, apart from concerns raised in the letter dated 9 July 2002, at or before the meeting held on 7 August 2002 that his
contract of employment was to be terminated on that date. Further, as no notice was given to the applicant about his impending
termination the applicant was denied the opportunity to utilise the respondent’s fair treatment policy. It was also clear that the
applicant was unwell at this time and the issue of his illness had not been resolved.

43 The applicant argues that there was not proper consideration and satisfaction between the parties in relation to the
understandings arising from the meeting held on 7 August 2002. There is an onus on the respondent to demonstrate that there
was an accord and satisfaction between the parties in order to give effect to what was agreed. The respondent’s offer of four
weeks’ pay in lieu of notice was no more than what was due to the applicant when terminated under his contract of
employment. The respondent maintained that there was an offer of additional benefits such as a contribution to retraining costs,
a consultation with a labour hire firm, and a reference and certificate of service to be supplied. There was no evidence that the
respondent provided a personal reference nor was there evidence that a certificate of service had been given to the applicant.
Nor was there evidence that the respondent had paid for the labour hire appointment promised to the applicant or for the cost of
retraining. As there was no performance of the agreement reached on 7 August 2002 there has been no satisfaction of this
agreement.

44 In all the circumstances the applicant submits that on 7 August 2002 the respondent repudiated its contract of employment with
the applicant and that the applicant was unfairly terminated.
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Respondent’s submissions
45 The respondent submits that the applicant’s contract of employment was ended by agreement between the applicant and the

respondent. Both the applicant and his wife acknowledged that the meetings held between the parties in mid 2002 were cordial,
and there was no evidence that the applicant felt pressured or intimidated during these meetings. At the meeting held on
7 August 2002 the parties were in agreement that the applicant could no longer continue in his shift position and as there was
no suitable alternative position available for the applicant he accepted that it was no longer appropriate for him to continue
being employed by the respondent. The respondent submits that the suggestion that the applicant and his wife were shocked
about the events of the meeting is an afterthought and improbable. The respondent maintains that the applicant and his wife
gave the respondent every reason to believe that the suggested terms of what was agreed at this meeting were acceptable to
them and there was nothing to prevent the applicant from disagreeing with the terms offered by the respondent. The respondent
argues that benefits in addition to those normally due to the respondent’s employees at termination were given to the applicant
as part of this agreement between the parties. For example, the applicant was paid four weeks’ pay in lieu of notice to which he
was not entitled given that he could not continue working in his normal position.

46 If it is found that the applicant did not cease employment with the respondent by agreement, the respondent argues that the
applicant was not unfairly terminated. The respondent maintains that there was no alternative position available for the
applicant at this time and every effort was made by the respondent to canvass suitable employment within its operations for the
applicant. Even though a store person position became available at Henderson on 2 June 2002 this vacancy came up at a time
when the respondent was still attempting to assist the applicant to return to his normal shift duties.

47 The respondent argues that the applicant and his wife misconstrued the respondent’s efforts in seeking out alternative
employment for the applicant. At no stage did the respondent guarantee that alternative employment would be found for the
applicant. The respondent submits that given there was no suitable alternative position found for the applicant by 7 August
2002 and given that there was only a remote likelihood of a non-shift position being found for the applicant, then it was not
unfair for the respondent to terminate the applicant’s contract of employment on 7 August 2002. It was inappropriate for the
respondent to create a position for the applicant as there is no obligation on the respondent to create positions for employees
who are unable to undertake their normal duties. It was not in issue that the applicant was terminated as a result of him not
being able to perform the inherent requirements of his job and there was no sinister motive on the part of the respondent in
terminating the applicant’s contract of employment.

48 The only onus on the respondent was to try and identify an alternative position for the applicant. As there was none available
for the applicant as at 7 August 2002 it was fair in all of the circumstances to terminate the applicant’s contract of employment.
The applicant was encouraged to assist in the possible identification of a suitable vacancy and a thorough investigation was
made to determine whether there were any suitable vacancies but no position was found. Thus, the respondent submits that the
applicant’s termination does not warrant the Commission’s intervention.
Findings and Conclusions
Credibility

49 In my view each witness gave their evidence honestly and to the best of their recollection. Even though there was a dispute
about whether or not the respondent guaranteed to the applicant that he would be found a day job, in my view this confusion
arose because of a communication breakdown between the applicant, Mr Mines and Mr Fenech. Even though there was
confusion about this issue, I accept the evidence given by each witness in regard to this matter.
Was the applicant terminated?

50 In this particular case there needs to be a determination as to whether or not a dismissal occurred or whether or not there was a
consensual termination of the applicant’s contract of employment.

51 The principles applying to a case of this nature were recently canvassed by his Honour the President in Catherine Joan Byrne
and Brian Ferrall Twaddle T/A Mount Hospital Pharmacy [2002] 83 WAIG 5 at 12.

“A great deal of argument occurred about the finding that on or about 24 January 2001 there was no dismissal of Ms
Byrne, but the consensual termination of one contract of employment and its consensual replacement by another contract
of employment.
The principles which apply can be expressed as follows—

(a) A contract of employment can be terminated or varied by agreement.
(b) If the parties agreed consensually to vary the terms of the contract or to rescind it and substitute a new

contract of employment, the plain fact of the matter is that the contract is terminated by the parties by
consent (see Marriott v District Co-op Society (No 2) [1969] 3 WLR 984 at 988).

(c) Whether or not there has been a dismissal in a particular case is a question of fact.
(d) A termination without objection by the employee may nevertheless be a unilateral termination and not a

consensual one, but where there is a mutual consent established and freely reached between the parties
there will be a termination by agreement (see Birch v University of Liverpool [1985] ICR 470.

(e) It is not always clear whether the relationship is going to continue after a consensual change, or whether
what the parties have done consensually is to vary or cancel the contract.

(f) It is not open to an employee or an employer to unilaterally change the terms of the contract (see R S
Components Pty Ltd v Irwin [1974] 1 ALL ER 41 at 43).

(g) If a party to a contract attempts to force upon the other party some alteration in the contract which is not
contracted for or agreed to, the party so attempting will very likely commit a breach of the contract.

(h) If this breach amounts to repudiation, it will confer on the other party the right to regard the contract as at
an end and to sue for damages.

(i) Working under changed arrangements for a time will not necessarily constitute acceptance of the change
(see Shields Furniture Ltd v Goff [1973] 2 All ER 653 and Rigby v Ferodo Ltd [1988] ICR 29.)

(j) More than evidence of mere acquiescence is required (see Buckman v Barnawatha Abattoirs Pty Ltd
(unreported) (Supreme Court of Victoria) per Smith J, 14 July 1994).

(k) Where for example the employer seeks to change something about the work or its performance, and these
changes are permissible under the agreement, these are lawful orders and the employee must obey them. If
they are not, then they are attempts at unilateral variation.
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(l) Whether the changes result in a new contract being created or the old contract continuing as varied, is a
question of fact (see Quinn v Jack Chia (Aust) Ltd (1992) 1 VR 567 at 575).

(m) The parties may intend a variation but achieve a termination or vice versa (see Quinn v Jack Chia (Aust)
Ltd (op cit) and Tallerman and Co Pty Ltd v Nathans Merchandise Pty Ltd [1957] 98 CLR 93).”

52 In Mohazab v Dick Smith Electronics Pty Ltd (No 2) (1995) 62 IR 200 at 205, the Full Court of the Industrial Relations Court
of Australia said—

“termination at the initiative of the employer” involves a “termination in which the action of the employer is the principal
contributing factor which leads to the termination of the employment relationship”.
“[A]n important feature is that the act of the employer results directly or consequentially in the termination of the
employment and the employment relationship is not voluntarily left by the employee. That is, had the employer not taken
the action it did, the employee would have been remained in the employment relationship”. See Macken, McCarry and
Sappideen’s Law of Employment 4th Edition page 227-228.

53 I consider it is clear from the following findings that the applicant’s cessation of employment with the respondent was at the
respondent’s instigation and was not a termination by agreement, thus, it is my view that the applicant was terminated by the
respondent.

54 The applicant was employed by the respondent as a shift production operator from 12 January 1989 until his termination on
7 August 2002. It was not in dispute that the applicant was a long term employee with a good work record. It was also not in
dispute that the applicant was absent due to illness for lengthy periods between October 2001 and August 2002. Medical
certificates were provided for each of these absences where required and not all of the absences were due to the applicant’s
difficulty in undertaking shift work.

55 It is clear that towards the end of 2001 it was becoming difficult for the applicant to sustain working in his existing shift
position. At this time the applicant raised the matter of job related pressures with his supervisor Mr Ellis who discouraged him
from resigning. Although the applicant availed himself of the respondent’s employee assistance program and sought
counselling at the time, this did not improve his health.

56 I find that after having a discussion with Mr Mines in late May or early June 2002 the applicant formed the view that the
respondent would find him a day job if he supplied a doctor’s certificate to the respondent indicating that he could not
undertake shift work. It appears that at this point there was a communication breakdown between the applicant and Mr Mines
as Mr Mines gave evidence, which I accept, that the applicant was never given a guarantee that a day job would be found for
him.

57 It is my view and I find that in early June 2002 the applicant had a genuine belief that if he was able to obtain a medical
certificate confirming that he could not undertake shift work, then the respondent would transfer him to a day job. It was not
unreasonable for the applicant to hold this expectation as he had worked with the respondent since 1989 and it was clear that
he was a dedicated and valued employee. On the other hand the respondent held the view that the applicant would be
transferred to a day job if a suitable one was available, and that the respondent did not guarantee that the applicant would be
transferred to a day job.

58 I accept that the respondent was aware in early June 2002 that the applicant was experiencing difficulties undertaking the
requirements of his shift work position. Despite medical reports being obtained confirming this the respondent was not
convinced that the applicant could not continue in his existing shift position. Thus, the respondent sought further medical
advice about the applicant’s condition from the respondent’s own doctor, Dr Dennis on 18 June 2002. Subsequent to receiving
Dr Dennis’ report the respondent gave the applicant some assistance with his job from 3 July 2002 in the hope that he could
continue in his existing position. Even though the applicant agreed to undertake this trial, I accept the applicant’s evidence that
as the person who was supposed to be assisting the applicant was not sufficiently trained, the applicant felt pressured and was
unable to continue undertaking his normal job and did not return to duties after this date. In relation to this issue I also accept
the applicant’s evidence that he was in a position where he not only had to cope with his own job, which involved a heavy
workload, he also had to train his assistant.

59 It was only when the respondent became aware at a meeting held on 31 July 2002 that the applicant was suicidal because of his
inability to cope with his shift work position that the respondent actively sought out alternative jobs for the applicant. After
making enquiries of its managers between 1 and 7 August 2002 the respondent ascertained that there was no day job available
for the applicant and as a result the respondent met with the applicant and his wife on 7 August 2002. At this meeting, which
the applicant expected was to be a meeting about a possible transfer to a day position, Mr Fenech and Mr Mines told the
applicant that as a result of a day job not being available, the applicant’s contract of employment with the respondent could not
continue. The respondent states that at this meeting the applicant agreed to his contract of employment being terminated. It is
my view that when the applicant was told by the respondent that the current situation could no longer continue as the applicant
could not undertake the requirements of his existing job, the applicant was put in a position whereby he had no option but to
accept his termination. Even though the applicant did not appear to protest his termination at this meeting I accept the
applicant’s evidence that he was surprised by what he was told as he was not given any notice or warning that this was to be a
meeting which would culminate in his contract of employment ceasing with the respondent. I also accept the applicant’s
evidence that at all times prior to this meeting indications had been given to him that the respondent would do what it could to
find him a day job. Even though the applicant did not object to his termination happening at this time, this does not mean that
his termination was not at the initiative of the respondent. On the contrary, it is my view that it was because the respondent told
the applicant that there was no alternative day job available for the applicant he was given no choice but to accept being
terminated. I find that the applicant only entered into discussions with the respondent about issues such as pay in lieu of notice
and money being made available for retraining and a reference being given to the applicant after he was terminated by the
respondent. It is thus my view that the applicant was terminated at the initiative of the respondent and there was no consensual
agreement between the applicant and the respondent for the applicant’s contract of employment to cease. I find that the
applicant did not freely consent to his termination and that he was not given any option at this meeting apart from ceasing
work. The reference in the applicant’s letter of termination (Exhibit 1, Attachment 21) to the applicant being terminated adds
weight to my finding that the applicant was terminated
Was the applicant unfairly terminated?

60 The test for determining whether a dismissal is unfair or not is well settled. The question is whether the employer acted
harshly, unfairly or oppressively in dismissing the applicant. This is outlined by the Industrial Appeal Court in Undercliff
Nursing Home v. Federated Miscellaneous Workers Union of Australia, Hospital Service and Miscellaneous WA Branch
(1985) 65 WAIG 385. The onus is on the applicant to establish that the dismissal was, in all the circumstances, unfair. Whether
the right of the employer to terminate the employment has been exercised so harshly or oppressively or unfairly against the
applicant as to amount to an abuse of the right needs to be determined. A dismissal for a valid reason within the meaning of the
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Act may still be unfair if, for example, it is effected in a manner which is unfair. However, terminating an employment contract
in a manner which is procedurally irregular may not of itself mean the dismissal is unfair (see Shire of Esperance v. Mouritz
(1991) 71 WAIG 891 and Byrne v. Australian Airlines (1995) 61 IR 32). In Shire of Esperance v. Mouritz (op cit), Kennedy J
observed that unfair procedures adopted by an employer when dismissing an employee are only one element that needs to be
considered when determining whether a dismissal was harsh or unjust.

61 The respondent maintains that if the applicant was found to have been terminated by the respondent it was appropriate in the
circumstances to do so as the applicant’s contract of employment could not continue because the applicant was unable to
undertake the duties required of him in his existing shift work position. In my view the issue of the applicant’s ongoing
employment was brought to a head because the applicant had taken three months’ sick leave. I find that the applicant was
unfairly treated by being terminated on 7 August 2002 at the end of this three months of sick leave. I am not convinced that the
applicant’s contract of employment should have been brought to an end on 7 August 2002. In my view the applicant’s contract
of employment allows for the possibility of an entitlement to sick leave beyond three months. On a review of the General
Conditions of Employment covering the applicant’s contract of employment (Exhibit 1, Attachment 1(c)), reference is made to
the respondent’s employees being entitled to unlimited sick leave in the case of genuine sickness or accident, with each case
being reviewed after three months:

“6.2 Sick Leave
In the case of genuine sickness or accident, with an absence of up to one month’s duration, no loss of payment is
experienced. After one month’s continuous absence, base salary will continue to be paid but all allowances will cease.
The company guideline is to review sickness cases after three months (sic) absence. Medical certificates are required for
all absences in excess of two working days.”

I accept that it was appropriate for the respondent to closely monitor the applicant’s health throughout the period of his illness
and that it was not unreasonable for the respondent to form the view that some finality was necessary given the applicant’s
inability to undertake his normal job. However, as the applicant’s contract of employment allowed the applicant the opportunity
to take sick leave for a period greater than three months, and given that the applicant had a genuine illness (as supported by the
various medical certificates and medical reports referred to and tendered in these proceedings) I find that the applicant was
treated unfairly by being dismissed after he had taken three months’ of sick leave. The applicant’s contract of employment does
not state that termination is automatic once an employee has had three months of sick leave. Exhibit 1, Attachment 13, dated
9 July 2002, refers to the applicant’s entitlement to paid sick leave expiring after another four weeks, but the letter does not
state that the applicant’s contract of employment would be terminated at the end of this period. This letter also confirms that:

“7.1...
(c) Given the proposed length of your absence, the Company requires a full medical report from your

treating doctor(s) describing your prognosis and prospects for a full return to your normal duties,
including shift work. This report must indicate whether your sickness (if any) precludes you from
meeting with Company representatives to discuss the circumstances of your sickness, the prognosis
for rehabilitation, the possibility of alternative employment and any related issues.”

(Exhibit 1, Attachment 13)
62 It is my view that prior to terminating the applicant on 7 August 2002 the respondent did not properly investigate the

possibility of alternative employment and rehabilitation options for the applicant. I have concerns about the short time frame in
which the respondent sought out alternative positions for the applicant. It was clear on the evidence that the respondent’s
employees are able to transfer from a shift position to a day job if a position became available. It was also clear on the evidence
that from time to time positions became available within the respondent’s operations at various sites. The applicant made it
clear that he was prepared to be flexible in relation to working in a variety of positions at the respondent’s various sites. Indeed
it was one of the requirements of the applicant’s contract of employment that he undertake any work at any site for which he
had the skills and training (Exhibit 1, Attachment 1(a)). Mr Fenech agreed that there were at least 15 possible positions that the
applicant could undertake with the respondent and two positions of this nature were raised during the proceedings as having
become vacant around the time that the applicant was terminated. In the circumstances it is my view that there was a
possibility that the applicant could well have found a day job with the respondent if more time had been spent investigating
alternatives for the applicant. As early as 6 June 2002 Mr Fenech made a diary note of a meeting held with the applicant on
that date, acknowledging that it was inappropriate for the applicant to continue undertaking shift work (Exhibit 1, Attachment
8). However, the applicant was not informed by the respondent about the day job which became available at Henderson soon
after this date. I acknowledge that the respondent canvassed the possibility of a day job for the applicant with its managers in
the week prior to 7 August 2002 but given this short time frame it was highly unlikely that a day job would be found for the
applicant. As the applicant had given lengthy and dedicated service to the respondent, in my view the applicant was entitled to
better treatment from the respondent than what he was afforded in this regard.

63 No options, such as rehabilitation and retraining (as foreshadowed by the contents of Exhibit 1 Attachment 13) apart from
termination were canvassed with the applicant prior to or at the meeting held on 7 August 2002. It may well have been that the
applicant could have negotiated leave without pay until a position with the respondent became vacant or the applicant could
have been retrained to work in an alternative position. Indeed, at the meeting held on 7 August 2002, an offer was made to the
applicant for him to access monies for retraining. The applicant gave every indication that he wished to continue his
employment with the respondent. The applicant willingly cooperated with the respondent during his period of illness and the
applicant was prepared to relocate to undertake any job that was commensurate with his skills. In my view in the circumstances
the applicant deserved more consideration than what he was afforded by the respondent in relation to options apart from
termination.

64 I find that the applicant was not afforded procedural fairness given the way in which he was terminated. The applicant was not
given any notice prior to the meeting held on 7 August 2002 that his contract of employment was to be terminated on this date
and it was not put to the applicant until the meeting on 7 August 2002 that his employment with the respondent was in
jeopardy, except for the letter dated 9 July 2002 to which the applicant responded. The applicant was given no warnings that
his sick leave was being reviewed in such a way this could lead to his contract of employment being terminated, and the
applicant was not given any opportunity to canvass alternatives to termination.

65 In all of the circumstances it is my view that the applicant was unfairly terminated because he was not afforded a fair go all
round.
Compensation

66 I am satisfied on the evidence that the working relationship between the applicant and respondent has broken down such that
an order for re-instatement would be impracticable.
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67 I therefore now turn to the question of compensation. I apply the principles set out in Bogunovich v Bayside Western Australia
Pty Ltd (1998) 78 WAIG 3635 and Tranchita v Wavemaster International Pty Ltd (1999) 79 WAIG 1886. I am satisfied that
the applicant took reasonable steps to mitigate his loss. I accept that he applied for a number of positions in the months after he
was terminated, but given his lack of qualifications it was difficult for him to obtain alternative employment. I note that the
only earnings the applicant received up to the date of hearing was $210.00 as a driving instructor.

68 I accept that it may have been the case that an alternative position with the respondent may not have eventuated for the
applicant. Given this, it is my view that a period of 12 weeks would have been an appropriate time frame for the applicant to
either be transferred to a day job, which may have become vacant during this period, or to be retrained into another area which
did not require shift work to be undertaken. Thus, it is my view that it is appropriate for 12 weeks’ compensation to be awarded
to the applicant in addition to the normal period of four weeks’ notice as provided for under the applicant’s contract of
employment. Having regard to all of the circumstances of the case I therefore order that the applicant be compensated
$12,520.08 as a gross amount (12 weeks x $1,043.34) as compensation for the unfair termination.

69 The notion of injury must be treated with some caution (AWI Administration Services Pty Ltd v Andrew Birnie (2001)
81 WAIG 2849 at 2862).

70 In AWI Administration Services Pty Ltd v Birnie (op cit) Chief Commissioner Coleman and Commissioner Smith observed at
2862—

“It is accepted that there is an element of distress associated with almost all employer initiated terminations of
employment. For injury to be recognised by way of compensation and thereby fall outside the limits which can be taken
to have normally been associated with a harsh, oppressive or unfair dismissal there needs to be evidence that loss of
dignity, anxiety, humiliation, stress or nervous shock has been sustained. Injury embraces the actual harm done to an
employee by the unfair dismissal. It comprehends ‘all manner of wrongs’ including being treated with callousness
(Capewell v Cadbury Schweppes Australia Limited (1998) 78 WAIG 299.”

71 I accept that the applicant suffered injury as a result of the respondent’s actions given the way in which he was terminated. I
accept that the applicant was shocked by the way he was treated by the respondent and was understandably distressed at losing
a job which he had worked so diligently at for a lengthy period of time. The applicant was terminated in an oppressive manner
and with no notice at a time when he was experiencing severe illness, which the evidence demonstrates was work related. It is
my view that the injury suffered by the applicant was such that it was over and above the distress normally associated with a
termination. In the circumstances I think that it is appropriate that the applicant be paid $1,000.00 for injury, in addition to
being compensated for his unfair termination.

72 Minutes of Proposed Order will now issue.
_________

2003 WAIRC 08967
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES DAVID CHARLES TRIMBLE, APPLICANT
v.
MILLENNIUM INORGANIC CHEMICALS LTD , RESPONDENT

CORAM COMMISSIONER J L HARRISON
DATE OF ORDER THURSDAY, 7 AUGUST 2003
FILE NO/S. APPLICATION 1460 OF 2002
CITATION NO. 2003 WAIRC 08967
_________________________________________________________________________________________________________

Result Application alleging unfair dismissal upheld and order issued for compensation in lieu of
reinstatement

_________________________________________________________________________________________________________

Order
HAVING HEARD Mr M Devlin (of counsel) on behalf of the applicant and Mr H Downes (of counsel) on behalf of the respondent,
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby—

1 DECLARES THAT the dismissal of David Charles Trimble by the respondent was unfair and that reinstatement
is impracticable.

2 ORDERS the respondent to pay David Charles Trimble compensation in the sum of $13,520.08 gross within
7 days of the date of this order.

(Sgd.) J. L. HARRISON,
[L.S.] Commissioner.

____________________

2003 WAIRC 08936
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES MURRAY SHANE WOOD, APPLICANT
v.
BRUMAR SERVICES PTY LTD , RESPONDENT

CORAM COMMISSIONER P E SCOTT
DATE TUESDAY, 5 AUGUST 2003
FILE NO. APPLICATION 222 OF 2003
CITATION NO. 2003 WAIRC 08936
_________________________________________________________________________________________________________
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Result Application alleging unfair dismissal dismissed
Representation
Applicant Appeared on his own behalf
Respondent Ms L Gibbs (of Counsel)
_________________________________________________________________________________________________________

Reasons for Decision
(Extempore, as edited by the Commissioner)

1 The applicant claims that he was harshly, oppressively or unfairly dismissed from his employment with the respondent. That is
an application filed on 24 February 2003 and the applicant seeks reinstatement in that employment.

2 The facts of the matter appear not to be in dispute to a large degree, and they are as follows: for approximately 9 months prior
to 16 July 2002, the applicant had been employed by the respondent and its predecessor, Novek Pty Ltd, as a customer service
officer/console operator, mainly working at its Karawara service station. He worked a fortnightly roster and was often given
additional call-out or relief work at other service stations operated by the respondent.

3 On 17 July 2002 the applicant was convicted of criminal offences and sentenced to 18 months’ imprisonment and subject to
parole. There is no evidence before me that weekend leave was available to him, or any other leave which would have enabled
him to perform his contract of employment as it stood at that time.

4 The applicant’s next shift was rostered for 19 July 2002. The applicant was not able to attend for work with the respondent
from 17 July 2002, potentially for a maximum of 18 months. I note with hindsight that in fact the applicant would have been
available within a period of just over 6 months. In any event, the evidence demonstrates that no request for leave was made on
behalf of the applicant until at least 29 August 2002 if an application was then made, and none was ever approved.

5 The respondent says that the contract of employment is frustrated by the actions of a third party by the imprisonment of the
applicant.

6 The doctrine of frustration has been well canvassed in many authorities and I note that Macken, McCarry and Sappideen’s,
Law of Employment, Fourth Edition provides a very good summary of the doctrine of frustration and I quote from page
232 where the authors write—

“However, the courts now appear to prefer the doctrine set out by Lord Radcliffe in Davis Contractors Ltd v Fareham
UDC—

“… frustration occurs whenever the law recognises that without default of either party a contractual obligation
has become incapable of being performed because the circumstances in which performance is called for would
render it a thing radically different from that which was undertaken by the contract … It was not this that I
promised to do.

This position is now accepted as applying in Australia.
Unlike repudiation, frustration puts an end to the contract automatically without action by the parties.”

7 The authors go on to say—
“It should be noted that for the parties to be discharged from the liability under this doctrine, it is not enough that the
supervening incident has merely made performance of the contract difficult. There must be “the non-existence of the state
of things assumed by both contracting parties as the foundation of the contract”. “It is sufficient if a state of things or
condition expressed in the contract and essential to its performance perishes or fails to be in existence at that time.” Or
again, “was the employee’s incapacity, looked at before the purported dismissal, of such a nature, or did it appear likely to
continue for such a period, that further performance of his obligations in the future would either be impossible or would
be a thing radically different from that undertaken by him and accepted by the employer under the agreed terms of his
employment.”

8 Further, the authors go on at page 234 to deal with the issue of imprisonment and they say—
“The passing of a sentence of imprisonment on an employee (and presumably on the employer) will not automatically put
an end to the contract from the date of the sentence but it is capable of doing so. Whether it does so or not is a question of
fact, and will depend on the likely length of absence, and the need (or otherwise) to obtain a temporary or permanent
replacement. It would therefore seem that a prison sentence which could be served in a period of available leave, or which
could be served by periodic weekend detention would not, of itself, frustrate the contract. But a lengthy period of
detention will bring the contract to an end. It is not correctly regarded as a repudiation occasioned by the guilty party’s
unlawful conduct, nor is it a case of “self-induced frustration” (which would not bring the contract to an end). The
frustrating event is the sentence imposed by the court.”

9 In this case, the benefit of hindsight demonstrates that the applicant was held in custody for 6 months. At sentencing, his
inability to perform his part of the contract was for a maximum of 18 months. However, it was from the date of imprisonment
that the contract was frustrated. That is because for a considerable period the applicant was prevented by a third party from
performing work pursuant to his contract.

10 The applicant’s contract provided for a roster in a 4-weekly cycle. Each week the applicant was required to perform work
according to a roster of work to be provided by the employer. The expected period of performance of the contract was on each
rostered day which was to be around 160 hours of each 4 weeks. The situation from 17 July 2002 was radically different to that
which applied pursuant to the contract preceding that date.

11 Further, as far as frustration is concerned, it matters not whether the conduct of the applicant which brought about the prison
sentence occurred around Easter 2001, prior to the contract of employment in 2001. What matters is that frustration occurred
on 17 July 2002.

12 Whatever happened 6 weeks later by reference to inquiries said to have been made on the applicant’s behalf as to his
employment status is irrelevant. Further, even if it is necessary to decide in this case, which it is not, I note that there is no
obligation on the respondent to even consider an application for leave when the contract was frustrated at least 6 weeks
previously. Likewise, there is no obligation to hold the job open or to reinstate in the circumstances of frustration.

13 Accordingly, I find that the applicant’s employment came to an end by frustration, not by dismissal. To enable the Commission
to deal with a claim pursuant to s.29 of the Industrial Relations Act 1979, the applicant is required to have been dismissed. As
the applicant was not dismissed, there is no jurisdiction and accordingly the Commission has no power to deal with the
application and it must be dismissed.

14 Accordingly, an order shall issue for the dismissal of the application.
_________
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  2003 WAIRC 08900
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES MURRAY SHANE WOOD, APPLICANT
v.
NORM HOLTZMAN RETAIL AREA MANAGER EAST FOR BRUMAR SERVICES PTY LTD ,
RESPONDENT

CORAM COMMISSIONER P E SCOTT
DATE OF ORDER FRIDAY, 1 AUGUST 2003
FILE NO. APPLICATION 222 OF 2003
CITATION NO. 2003 WAIRC 08900
_________________________________________________________________________________________________________

Result Name of respondent amended
_________________________________________________________________________________________________________

Order
WHEREAS this is an application pursuant to Section 29(1)(b)(i) of the Industrial Relations Act 1979; and
WHEREAS on the 31st day of July 2003 the Applicant requested that the name of the Respondent be amended; and
WHEREAS on the 31st day of July 2003 the Respondent consented to the name being amended;
NOW THEREFORE, the Commission, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders—

THAT the name of the Respondent be, and is hereby amended to Brumar Services Pty Ltd.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.
_________

2003 WAIRC 08937
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES MURRAY SHANE WOOD, APPLICANT
v.
BRUMAR SERVICES PTY LTD , RESPONDENT

CORAM COMMISSIONER P E SCOTT
DATE OF ORDER TUESDAY, 5 AUGUST 2003
FILE NO. APPLICATION 222 OF 2003
CITATION NO. 2003 WAIRC 08937
_________________________________________________________________________________________________________

Result Application alleging unfair dismissal dismissed
_________________________________________________________________________________________________________

Order
HAVING heard the applicant on his own behalf and Ms L Gibbs (of Counsel) on behalf of the respondent, the Commission,
pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders—

THAT this application be, and is hereby dismissed.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.

SECTION 29 (1)(b)—Notation of—
Parties File Number Commissioner Result

Adrian Rebeiro MacMahon Contractors Pty Ltd 1367/2002 COLEMAN CC Discontinued
Alan Haslett Edward Allen Director Dynamic

Stabilisation Pty Ltd
888/2003 COLEMAN CC Discontinued

Alan John Windsor Romex Australia Pty Ltd 1006/2003 COLEMAN CC Discontinued
Amanda Leigh Rosewall Olivia Forrest-Revive Day Spa 603/2003 COLEMAN CC Discontinued
Amy Fiona Johns Jenny Craig Weightloss Centres 226/2003 GREGOR C Discontinued
Amy Sunshine Harper Aero-Care 819/2003 WOOD C Discontinued
Angela Papadopoulos Total Marine Services Pty Ltd 906/2003 KENNER C Discontinued
Anna Maria Russo Civic Video 1582/2002 COLEMAN CC Discontinued
Anne Marie Gibson Little Bandits Day Care 453/2003 COLEMAN CC Discontinued
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Parties File Number Commissioner Result
Anthea Jane Pellegrini Environmental Resources

Management Australia Pty Limited
922/2003 GREGOR C Discontinued

Armando Kalem C.B.I. Constructors Pty Ltd 280/2003 GREGOR C Discontinued
Attila Vanyi Greg Turner (Director), Boston

Technologies t/a Copier Wholesale
319/2003 KENNER C Discontinued

Barbara Lillian Wragg Superbowl Pty Ltd 533/2003 KENNER C Discontinued
Barry Allen O’Brien Future Skills (WA) Pty Ltd ACN

008 868 344
501/2000 COLEMAN CC Discontinued

Barry Craig Putz Silverise Pty Ltd 522/2003 KENNER C Discontinued
Belinda Lou Hargreaves White Crest Holdings Pty Ltd

084 715 275; WhiteCrest Holdings
Pty Ltd as trustee PA2593 and
Abesque Pty Ltd 009 318 110 T/as
Court Hotel

462/2003 COLEMAN CC Discontinued

Bethanne Allender Stephen Pounder of RS
Components Pty. Limited

402/2003 COLEMAN CC Discontinued

Bradley Oliver Boxell Gardiner Transport 497/2003 COLEMAN CC Discontinued
Brenda Bridle Glenn Grant, Skycharm Pty Ltd 884/2003 BEECH SC Discontinued
Brett William Caldwell Hire Intelligence International Ltd 973/2003 COLEMAN CC Discontinued
Bruce James Rae Terry Cliff - Snaith Industries Pty

Ltd
532/2003 GREGOR C Discontinued

Carlos Gibaja The PMS Unit Trust, trading as All
Plant & Mechanical Services

1354/2002 GREGOR C Discontinued

Carmela Conde Nuna Holdings Pty Ltd trading as
Chameleon Creative

15/2003 COLEMAN CC Discontinued

Casimir Beck Student Support Centre Gosford 563/2003 WOOD C Dismissed
Catherine Little City of Joondalup 428/2003 HARRISON C Discontinued
Chris Seddon Rosemary Owens (Eagle Boys) 439/2003 COLEMAN CC Discontinued
Clinton William McWhirter Blue Seas Pearling Company 57/2003 GREGOR C Discontinued
Colin Charles Nelson Ezy Plus South Fremantle 265/2003 COLEMAN CC Discontinued
Dana Elizabeth Thomas HVAC Limited / HPS Technology 1280/2002 SMITH C Discontinued
Danny Smith Zoulfikar Rahal 1538/2002 BEECH SC Granted
David Jon Banks Macquarie Corporate

Telecommunications Pty Ltd
546/2003 KENNER C Discontinued

David Shane McNamara The Eastern Pilbara College of
TAFE Pundulmurra Campus

33/2003 COLEMAN CC Discontinued

Diana Barnes Motif Fashion 978/2003 BEECH SC Discontinued
Douglas Edward Davey Mr Allen Cooper Chief Executive

Officer Shire of East Pilbara
340/2003 COLEMAN CC Discontinued

Dylon John Stone Allwest Projects (Turf and
Landscape Management)

913/2003 SCOTT C Discontinued

Eamonn James D’arcy Thomson Legal and Regulatory
Limited

2034/2002 GREGOR C Discontinued

Edward Andrew Alexander Roy Catt of Catt Claremont
Furniture & Interiors

346/2003 GREGOR C Discontinued

Eleanor Agnus Haven Bunnings Building Supplies Pty
Ltd ACN 008672179

1789/2000 COLEMAN CC Discontinued

Elizabeth Ann Banes Anglican Homes (Inc) 525/2002 KENNER C Discontinued
Elizabeth Anne Holland-Clarke Royal Agricultural Society of

Western Australia Inc
1141/2003 COLEMAN CC Discontinued

Ellen Kotsidis Businessuite Aust Pty Ltd 470/2003 COLEMAN CC Discontinued
Eva Paula McCavana Shoalwater Quality Meats 128/2003 BEECH SC Discontinued
Frank Robert Kemp El Questro Station Pty Ltd 849/2003 COLEMAN CC Discontinued
Gary Edward Delamotte General Manager, Barry Brown

Cape Naturaliste Tourism
Association

5/2003 COLEMAN CC Discontinued

Gavin James Cuffley Parker Mr Michael Hope, Managing
Director, Genesis Liquor
Distributors Pty Ltd

844/2003 COLEMAN CC Discontinued

Gloria Ekkelboom Equestrian Federation of Aust.
(WA Branch)

604/2003 KENNER C Discontinued

Goerge Sidney Moule D.R & B.A Trust t/a Allstate
Property Maintenance

1840/2002 COLEMAN CC Discontinued
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Parties File Number Commissioner Result
Graeme Mason Mahtlef Pty Ltd t/a Harvey

Vinyard
505/2003 KENNER C Discontinued

Graham Bone Office Tools 456/2003 COLEMAN CC Discontinued
Gregory Phillip Holmes Perth Auto Alliance 863/2003 COLEMAN CC Discontinued
Ian Carlisle Newmont Mining Services Pty Ltd

& Others
1685/2002 KENNER C Discontinued

Ian James Drowley Opal Products Pty Ltd 359/2003 COLEMAN CC Discontinued
Ireneusz Mackza Silverise Pty Ltd 257/2003 COLEMAN CC Discontinued
Jacqueline Barton Solarfruit Pty Ltd 430/2003 KENNER C Discontinued
Jade Scanlon Coral World T/A AQWA 233/2003 COLEMAN CC Discontinued
Jahanna Conway Mac Tiernan Multifax Holdings Pty Ltd &

Digital Document Solutions Pty
Ltd Seperately & Jointly T/A
Multifax DDS

821/2003 GREGOR C Discontinued

James Goodridge Vertically Deficient Pty Ltd t/a
Ultratune

2094/2002 COLEMAN CC Discontinued

James Hall Veem Engineering Group Pty Ltd
ACN 008 944 009 ABN
51 008 944 009

278/2003 COLEMAN CC Discontinued

James Ritchie Anna Battaglia Templar Nominees
T/A Johns Food and Liquor

723/2003 COLEMAN CC Discontinued

Jan Abdat Whyte Ngaayatjarra Health Services 482/2003 GREGOR C Discontinued
Jane Newton Mr Don Grayson Beaufort River

Road House
710/2003 KENNER C Discontinued

Janette Mary Googe Richard Andrews, Linehaul
Australia Pty Ltd

520/2003 BEECH SC Discontinued

Janine Maree Morton Morton Seed & Grain Pty Ltd 192/2003 COLEMAN CC Discontinued
Jeanette Fowler Eastpoint Pty Ltd t/a Autoparts 492/2003 GREGOR C Discontinued
Jennifer Holden Rural & Metro Realty 848/2003 GREGOR C Discontinued
Jin Mook Cheah Ferguson Corporation Pty Ltd 725/2003 COLEMAN CC Discontinued
Jocelyn Mary Taine FMS Investments WA Pty Ltd 7/2003 WOOD C Discontinued
John Edward Marriner John & Barbara Armstrong Owners

Of Fabre Pty Ltd Trading As
Sunset Beach Holiday Park

1360/2002 HARRISON C Discontinued

John Henry Davison Angus & Coote Pty Ltd 491/2002 SCOTT C Discontinued
John Leslie Stirling WA Hino - Service Manager Mark

Freer
324/2003 COLEMAN CC Discontinued

Judith Anne Scorer Limestone Pavecrete Pty Ltd (T/A
Lumeah Limestone)

442/2003 COLEMAN CC Discontinued

Julia Barber Sharon Vinnicombe T/As Auburn
& Associates

1844/2002 COLEMAN CC Discontinued

Julie Lynn Moir Chris Candy, HGM 853/2003 COLEMAN CC Discontinued
June Carol Anderson Marks & Sands Lawyers 568/2003 GREGOR C Discontinued
Karen Greenwood Beudenes Exclusive Lingerie 879/2003 KENNER C Discontinued
Kathleen Vickers The Salvation Army, WA

Crossroads West
602/2003 GREGOR C Discontinued

Kaye Peta Davy John & Barbara Armstrong Owners
Of Fabre Pty Ltd Tradins As
Sunset Beach Holiday Park

1361/2002 HARRISON C Discontinued

Kenneth Scott Jordan Sr Solid Concepts Pty Ltd 593/2003 GREGOR C Discontinued
Kimberly Nicholas Robinson Sealanes (1985) Pty Ltd 730/2003 COLEMAN CC Discontinued
Konstantinos Karatzis Parks Industries Pty Ltd 1208/2002 COLEMAN CC Discontinued
Kylie Dalton Thorn Australia Limited t/as Radio

Rentals
422/2003 HARRISON C Discontinued

Kylie Michelle Batt Keturah Day Spa 418/2003 BEECH SC Discontinued
Lauren Anne Maslin Baines Manchester Pty Ltd 427/2003 COLEMAN CC Discontinued
Leanne Barker Lakewood Logistics Pty Ltd 571/2003 KENNER C Discontinued
Leanne Iris Cary Iskandar Judodihardjo 933/2003 BEECH SC Discontinued
Lee Carol Brennan Cook Construction Pty Ltd 89/2003 GREGOR C Discontinued
Leigh Tracey Grover Stilinox Sales Pty Ltd ABN

98082743315
351/2003 COLEMAN CC Discontinued



2896 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 83 W.A.I.G.

Parties File Number Commissioner Result
Lisa Ann Biner Optimus Partners Pty Ltd 202/2003 COLEMAN CC Discontinued
Lorilee Ann Lockhart 303 Design Management P/L/ t/a

303 Design Management Unit
Trust

438/2003 COLEMAN CC Discontinued

Lynda Anderson Hawk Rent A Car, Lillie Hugill 814/2003 KENNER C Discontinued
Marcelle van Soest Mr Grant Michael Bird The

Platnium Trust TA The Factory
796/2003 BEECH SC Discontinued

Marco Faugno LD & R Holdings t/a DVG
Maddington

110/2003 KENNER C Discontinued

Mardi Ruth Edmunds ASAP Secretarial Services 487/2003 COLEMAN CC Discontinued
Margaret Lorraine Prior Patrick Autocare Pty Ltd 230/2003 COLEMAN CC Discontinued
Mark Rozells General Pathology Laboratories 528/2003 KENNER C Discontinued
Maria Frances Ricupero Carnarvon Community News

Gascoyne Printers
961/2003 COLEMAN CC Discontinued

Marion McFadden Cambridge International College 1336/2002 KENNER C Discontinued
Mark Anthony Allen Minit Australia Pty Ltd 421/2003 COLEMAN CC Discontinued
Martin Robinson Exportair t/a Brandi Park Pty Ltd 303/2003 KENNER C Discontinued
Mary Evelyn Noonan Packcentre Marketing Services Pty

Ltd ACN 005 611 718
457/2003 SCOTT C Discontinued

Mathew Virgil Clarke Proform Products 388/2003 COLEMAN CC Discontinued
Matilda Harrison Jetline Holdings Pty Ltd T/As

Premier Travel Centre
1978/2002 COLEMAN CC Discontinued

Matthew Tremain St John of God Pathology (WA) 432/2003 KENNER C Discontinued
Meagan Louise Tucker Ojay Pty Ltd 502/2003 COLEMAN CC Discontinued
Megan Caroline Saville Auto Classic WA Pty Ltd 358/2002 COLEMAN CC Discontinued
Meghan Jane Page-Sharp Foodland Associated Limited 446/2003 COLEMAN CC Discontinued
Melanie Savage Seismic Supply International 952/2003 KENNER C Discontinued
Melissa Jane Watsford Stephen Glenn Skipper,Amanda

Rosalyn Skipper & Glenn Skipper
t/a Manna Wholefoods

165/2003 COLEMAN CC Discontinued

Melissa Sue Bertolini Maurice Meade Salon Karrinyup
(ABN 52006426517)

590/2003 GREGOR C Settled

Michael John Lawrence Dillon Group Pty Ltd trading as
Complete Scaffolding

300/2003 GREGOR C Discontinued

Michael Loader Coles Supermarket Pty Ltd 478/2003 KENNER C Discontinued
Michelle Ann Chadbourne Department of Education 466/2003 HARRISON C Discontinued
Michelle Beka Pride Time Inn Pty Ltd Trading as

Fasion Force
358/2003 COLEMAN CC Discontinued

Michelle Richardson Rebecca Dicker Keynote
Conferences

220/2003 COLEMAN CC Discontinued

Naomi Lynette Highman Mr Ian Bland, Disability Services
Commission

835/2003 COLEMAN CC Discontinued

Neil Cooper Kailis and France Foods Pty Ltd 556/2003 WOOD C Dismissed
Neville Andrew Campbell Shack And Kerr Motors (1982) Pty

Ltd Trading As Shacks Holden
836/2003 COLEMAN CC Discontinued

Niall Watson Forsyth B2 Corporation t/as Coffeefresh
ABN 34 097 057 817

268/2003 COLEMAN CC Discontinued

Nicholas Peter Hall Linda and Nick Manfriedi of
Lorenzo’s Restaurant and Cafe

812/2003 BEECH SC Discontinued

Nigel de Snoo Peter Spanbroek 852/2003 KENNER C Discontinued
Noel Ladhams BHP Billiton Iron Ore 674/2003 KENNER C Discontinued
Omar Bhatti Ted Norton 1516/2002 COLEMAN CC Discontinued
Patricia Geck Lian Wee Jane Henville, Willowvale

Holdings P/L trustee for the L & K
Trust

143/2003 COLEMAN CC Discontinued

Patrick David Wray Bulong Operations Pty Ltd 971/2003 GREGOR C Settled
Paul Collins Pinjarra Golf Club (Inc) 2052/2002 GREGOR C Discontinued
Paul Giuseppe Vitetta Harold Schoolland; Parkland

Mazda
877/2003 BEECH SC Dismissed

Paul Sampson Van Leer Australia Pty Ltd t/as
Greif (ABN 45 008 415 478)

36/2003 GREGOR C Discontinued
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Parties File Number Commissioner Result
Paul William Driver Riviana Foods Pty Ltd 878/2003 KENNER C Discontinued
Paul William Foggie Family Food WA Pty Ltd 469/2003 COLEMAN CC Discontinued
Peta Tania Hicks Western Australian Local

Government Association
1525/2002 SCOTT C Discontinued

Peter Carley Castrol Australia Pty Ltd 410/2003 GREGOR C Discontinued
Peter Daniel Storck Paul Rees Graver Personal

Funerals
804/2003 COLEMAN CC Discontinued

Peter Harvey Howe Craig’s Home Style Furniture
Manager Ray Briene

594/2003 KENNER C Discontinued

Peter James Allen Harlequin Pty Ltd and Peter Kyros
T/A Abrolhas Live Fish Exporters

489/2003 GREGOR C Settled

Peter Joseph Bell Mark Fleming (Bluewave Seafood
Limited)

54/2003 COLEMAN CC Discontinued

Peter Robins Collex Pty Ltd 544/2003 SCOTT C Discontinued
Quentin Thomas Williams PM & JE Burnett Holdings Pty Ltd 1716/2002 SCOTT C Discontinued
Raelene Marie Guest Margaret Devoy ,Plastic Injection

Co /Advantage Air
423/2003 COLEMAN CC Discontinued

Rajendra Nair Rockingham Holden Service
Manager - Stuart Gledhill

283/2003 COLEMAN CC Discontinued

Raymond John Turner Mr Craig Young and Mr Steven
Young trading as West Coast
Dental

875/2003 GREGOR C Discontinued

Richard H Swiderski Jim Davies - Principal/Owner
Davies First National Real Estate

1210/2002 BEECH SC Discontinued

Robert Kalsztorny Midalia Steel Pty Ltd 34/2003 KENNER C Discontinued
Robert Rowson Fallwood Pty Ltd Trading As

Kununurra Crane Hire (ACN
073 571 892)

97/2003 COLEMAN CC Discontinued

Rolf John Camelleri Tony Jurinovich 317/2003 COLEMAN CC Discontinued
Ronald Arthur Nock Kwini Holdings Pty Ltd 1749/2002 COLEMAN CC Discontinued
Ronald Edward Harper Lux Australia Pty Ltd 834/2003 SCOTT C Discontinued
Rosalino Janet Markey Vince Carcione - Carcione

Nominees Pty Ltd
962/2003 COLEMAN CC Discontinued

Rosanne Marie Nichol Jonathan Fahie ,Blue Sky Property
Services

350/2003 COLEMAN CC Discontinued

Rosemary Lynette Anderson Richard Hordacre and Vicki
Hordacre ,Hamel Nursery

338/2003 COLEMAN CC Discontinued

Ross Brian Callaghan Hillside Meats 459/2003 COLEMAN CC Discontinued
Sally Louise Gall Advanced Credit Management

(WA) Pty Ltd ACN 070 234 507
793/2002 HARRISON C Discontinued

Scott Byran Watkins Evans Deakin Pty Ltd t/a Downer
Engineering EDI ABN
92000 002 031

335/2003 COLEMAN CC Discontinued

Scott Scharf Ken Turton Turton Transport 927/2003 BEECH SC Discontinued
Sharon Hinkley Mr & Mrs Desmond & Karen

Murray
376/2003 COLEMAN CC Discontinued

Shaun Charles McKenna Alanco Australia Ptd Ltd 320/2003 COLEMAN CC Discontinued
Shawn David Reay Peter Wagener Allflags (Dot

Imagery)
728/2003 GREGOR C Settled

Sheila Marian Payne Reliable People Pty Ltd (Including
Reliable People Worldwide
Hospitality Services Pty Ltd, Mu
Media International Pty Ltd and
Matrix HR International

1898/2002 COLEMAN CC Discontinued

Stefan Rosche Feral Brewing Pty Ltd A.C.N 097-
759-263, A.B.N.
26 097 759 263 T/A/ Feral
Brewing Company

731/2003 COLEMAN CC Discontinued

Stephen Arthur Marshall Ngaayatjarra Health Services 483/2003 GREGOR C Discontinued
Stevco Klimoski Sonic Souvenir Co Pty Ltd 23/2003 COLEMAN CC Discontinued
Steven Bryant Monadelphous Engineering

Association ABN 008 861 836
723/2002 COLEMAN CC Discontinued

Steven Edward Baker Synergy Business Solutions
Australia Pty Ltd

270/2003 KENNER C Discontinued
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Parties File Number Commissioner Result
Susan Majore Mullins Luke McMurray, Ram Paper and

Office Products
288/2003 KENNER C Discontinued

Susan Scanlan Coral World Australia trading as
AQWA

334/2003 COLEMAN CC Discontinued

Sylvia Bach Illumination (1996) Pty Ltd 160/2003 COLEMAN CC Discontinued
Tadeusz (Ted) Rogalski BGC Contracting Pty Ltd 896/2003 BEECH SC Discontinued
Tamara Jane Bruce Oz Jobs 454/2003 GREGOR C Discontinued
Tennielle Willmans Rosemary Owens ,Eagle Boys

Pizza
383/2003 COLEMAN CC Discontinued

Thomas Frederick Hankin City of Fremantle 1054/2003 COLEMAN CC Discontinued
Thomas Loates American International Assurnace

ABN 79004837861
272/2003 COLEMAN CC Discontinued

Tony William Morley Gemlodge Pty Ltd T/as Allwest
Projects

887/2003 SCOTT C Discontinued

Travis Arthur Hinds Kalbarri Motor Hotel 1643/2002 HARRISON C Discontinued
Trenton Barrie Plummer Laser Plus 1996 Pty Ltd (ABN

67076065104)
372/2003 COLEMAN CC Discontinued

Uldis Sverns Graylands Selby-Lemnos &
Special Care Health Services

1838/2002 COLEMAN CC Discontinued

Vanessa Leanne Russ Carol Smith and Riccardo Alfaro-
Ramos T/A Green Street
Convenience Store

442/2002 HARRISON C Dismissed

Vernon Charles O’Neil The Laminex Group 403/2003 COLEMAN CC Discontinued
Vicky Stillitano Burswood Limited 299/2003 COLEMAN CC Discontinued
Victor Patrick Dixon MSH Pty Ltd 404/2003 GREGOR C Settled
Wayne Michael O’Connor Leadlight Abstractions 55/2003 HARRISON C Discontinued
Yoke Mardewi Bank of Western Australia Ltd 864/2003 COLEMAN CC Discontinued

CONFERENCES—Matters arising out of—
2003 WAIRC 08833

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING AND KINDRED

INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
AMTEL PTY LTD, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DATE WEDNESDAY, 23 JULY 2003
FILE NO. C 173 OF 2003
CITATION NO. 2003 WAIRC 08833
_________________________________________________________________________________________________________

Result Order Issued
_________________________________________________________________________________________________________

Order
WHEREAS on 16th July 2003 The Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union of Workers -
Western Australian Branch (the Union) applied to the Commission for a conference pursuant to s.44 of the Industrial Relations Act,
1985 (the Act) in respect to a dispute with Amtel Pty Ltd (the Respondent) over disciplinary action taken against Mr Glen
Loveridge, one of the Union’s workplace delegates; and
WHEREAS the Commission convened a conference on 21st July 2003, at which it was advised that the Respondent had dismissed
Mr Glen Loveridge; and
WHEREAS the Union advised the Commission that the Respondent had failed to properly comply with the disputes procedure of
the Metal Trades (General) Award and had not provided Mr Loveridge natural justice both in its investigation of the complaints
against him and the final decision to terminate his services; and
WHEREAS the Commission in an attempt to resolve the dispute between the parties said that it was prepared to refer for hearing
and determination, the Union’s allegation that Mr Loveridge had been unfairly dismissed; and
WHEREAS the Union declined to accept the Commission’s offer to arbitrate the dispute and asked the matter to be stood over; and
WHEREAS on 22nd July 2003 the Commission was requested by the Respondent to reconvene the conference because industrial
action had commenced; and
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WHEREAS on 23rd July 2003 at the reconvened conference Mr A.D. Lucev of Counsel described to the Commission various
industrial action including picketing which the Respondent said was now taking place. In light of such conduct the Respondent
sought orders to remove any bans, limitations or restrictions on the performance of work; and
WHEREAS the Respondent advised the Commission that it was of the view that the Respondent had provided sufficient
information to Mr Loveridge and the Union; and
WHEREAS the Union submitted that if there was to be any referral of the matter the Respondent should be obliged to provide
particulars of the complaints and complainants against Mr Loveridge including the names of the complainants in order that it could
prepare a case on behalf of Mr Loveridge; and
WHEREAS the Commission advised the parties that it would not be prepared to issue orders which would restrict industrial action
unless it took action to resolve the industrial dispute at the centre of the issue which it identified as the alleged unfair termination of
Glen Loveridge. It decided therefore—
1. THAT the alleged unfair termination by the Respondent of Glen Loveridge be referred for hearing and determination. For

that purpose a Memorandum of Matters for Hearing and Determination would issue.
2. THAT the matter will be heard on 8th August 2003 at 9:30am in Court 4 at the Western Australian Industrial Relations

Commission.
3. THAT the Respondent shall supply to the Union particulars of any complaint made against the conduct of Mr Loveridge,

such particulars to include all of the detail upon which the Respondent acted but deleting the names of any complainant.
4. THAT the particulars supplied including the names of the complainants shall be filed in the Western Australian Industrial

Relations Commission.
5. THAT all employees of Amtel Pty Ltd t/a Stramit Building Products employed under the terms of the Stramit Building

Products, 10 Malcolm Road, Maddington, Western Australia Enterprise Bargaining Agreement 2001 and the Metal
Trades (General) Award No. 13 of 1965, shall return to work by no later than the commencement of the next shift on
which the employees are due to work in accordance with their normal roster.

6. THAT in relation to the employee’s work, the union, its officers, officials, representatives, agents and members (including
those employees of the Respondent who are members) remove—
(a) all bans, limitations or restrictions on the performance of work, including the performance of work in a manner

different from that in which it is customarily performed, or the adoption of a practise in relation to work, the
result of which is a restriction or limitation on, or a delay in, the performance of the work; and

(b) any picket line on, near or about the premises of the Respondent (including any picket line on, near or about
Bickley Road in Maddington) be removed forthwith, and no officer, official, representative, agent or member of
the Union (including employees who are members of the Union) participate in any picket line affecting the
ingress or egress of any person to the premises of the Respondent at 605 Bickley Road, Maddington.

; and
WHEREAS the Commission in respect of industrial matters is empowered to give such directions and make such orders as in its
opinion will prevent the deterioration of industrial relations until an arbitrator has resolved the matter and has decided to issue
orders as described in citations above.
NOW THEREFORE pursuant to the powers vested in it by s.44(6) hereby orders—
1. THAT the alleged unfair termination by the Respondent of Glen Loveridge be referred for hearing and determination. For

that purpose a Memorandum of Matters for Hearing and Determination would issue.
2. THAT the matter will be heard on 8th August 2003 at 9:30am in Court 4 at the Western Australian Industrial Relations

Commission.
3. THAT the Respondent shall supply to the Union particulars of any complaint made against the conduct of Mr Loveridge,

such particulars to include all of the detail upon which the Respondent acted but deleting the names of any complainant.
4. THAT the particulars supplied including the names of the complainants shall be filed in the Western Australian Industrial

Relations Commission.
5. THAT all employees of Amtel Pty Ltd t/a Stramit Building Products employed under the terms of the Stramit Building

Products, 10 Malcolm Road, Maddington, Western Australia Enterprise Bargaining Agreement 2001 and the Metal
Trades (General) Award No. 13 of 1965, shall return to work by no later than the commencement of the next shift on
which the employees are due to work in accordance with their normal roster.

6. THAT in relation to the employee’s work, the union, its officers, officials, representatives, agents and members (including
those employees of the Respondent who are members) remove—
(a) all bans, limitations or restrictions on the performance of work, including the performance of work in a manner

different from that in which it is customarily performed, or the adoption of a practise in relation to work, the
result of which is a restriction or limitation on, or a delay in, the performance of the work; and

(b) any picket line on, near or about the premises of the Respondent (including any picket line on, near or about
Bickley Road in Maddington) be removed forthwith, and no officer, official, representative, agent or member of
the Union (including employees who are members of the Union) participate in any picket line affecting the
ingress or egress of any person to the premises of the Respondent at 605 Bickley Road, Maddington.

(Sgd.) J F GREGOR,
[L.S.] Commissioner.

____________________
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2003 WAIRC 08978
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION, APPLICANT
v.
INTEGRATED CONTRACT MANAGEMENT SERVICES PTY LTD TRADING AS ICM
BRICKLAYING AND DARREN JOHN THOMAS TRADING AS KALAMUNDA CONCRETE,
RESPONDENTS

CORAM COMMISSIONER J F GREGOR
DATE FRIDAY, 8 AUGUST 2003
FILE NO. C 130 OF 2003 AND C 131 OF 2003
CITATION NO. 2003 WAIRC 08978
_________________________________________________________________________________________________________

Result Order re further and better particulars issued
_________________________________________________________________________________________________________

Order
WHEREAS on 6th August 2003 the Respondents, Integrated Contract Management Services Pty Ltd t/a ICM Bricklaying and
Darren John Thomas t/a Kalamunda Concrete, applied to the Commission for further and better particulars relating to the claims
lodged by the Applicant, the Construction, Forestry, Mining and Energy Union; and
WHEREAS on 7th August 2003 the matters were listed for hearing and determination for 8th August 2003 before the Commission
and having heard from the parties, decided that it would issue an order in respect of Request 1 of the application that the
Construction, Forestry, Mining and Energy Union file in the Commission further and better particulars of the names and financial
status of each of its members on site employed by Integrated Contract Management Services Pty Ltd trading as ICM Bricklaying
and Darren John Thomas t/a Kalamunda Concrete by close of business Monday 11th August 2003; and
NOW THEREFORE pursuant to the powers vested in it by the Industrial Relations Act, 1979, the Commission, hereby orders:

THAT the Construction, Forestry, Mining and Energy Union file in the Commission further and better particulars of
the names and financial status of each of its members on site employed by Integrated Contract Management
Services Pty Ltd trading as ICM Bricklaying and Darren John Thomas t/a Kalamunda Concrete by close of business
Monday 11th August 2003.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

____________________

2003 WAIRC 08920
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
BURSWOOD RESORT (MANAGEMENT) LTD, RESPONDENT

CORAM COMMISSIONER J L HARRISON
DATE OF ORDER MONDAY, 4 AUGUST 2003
FILE NO/S. C 101 OF 2003
CITATION NO. 2003 WAIRC 08920
_________________________________________________________________________________________________________

Result Order issued
_________________________________________________________________________________________________________

Order
WHEREAS on 26 May 2003 the applicant applied to the Commission for a conference pursuant to Section 44 of the Industrial
Relations Act 1979 (“the Act”); and
WHEREAS on 10 June 2003 the Commission convened a conference for the purpose of conciliating between the parties in relation
to Mr Kieran Neal, a member of the applicant union, and the parties undertook to negotiate about the issues; and
WHEREAS a report back conference was held on 16 July 2003 and the Commission was advised that the issues in dispute
remained unresolved and the parties undertook to hold further discussions; and
WHEREAS a report back conference was held on 31 July 2003 and the Commission was informed that the applicant and the
respondent remained in dispute in relation to the terms and conditions of employment being offered to Mr Neal and back pay owing
to Mr Neal, and at the conference Mr Neal was advised that if he did not accept the respondent’s offer of alternative employment
that he would be terminated; and
WHEREAS a further conference was convened for 1 August 2003 to hear from the parties in relation to whether or not the issues in
dispute should be set down for hearing and determination and having heard from the parties the Commission formed the view that
in the circumstances the issues in dispute should be set down for hearing and determination and that Mr Neal should be redeployed
to the position of Electronic Gaming Assistant;
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NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Act, and in particular s.44(6)(ba)(ii),
hereby orders—

1. THAT Burswood Resort (Management) Ltd redeploy Mr Kieran Neal forthwith to the full-time position of
Electronic Gaming Assistant under the terms and conditions as detailed in correspondence from Ms Kathleen
Drimatis to the applicant dated 23 June 2003.

2. THAT Mr Neal shall remain employed in this position under these terms and conditions whilst the Commission
hears and determines the following—
a) Whether or not Mr Neal is owed wages for the hours that he has been fit to work but has not been

offered work by the respondent.
b) The terms and conditions of employment that should apply to the work that Mr Neal is undertaking in

his role as an Electronic Gaming Assistant.
(Sgd.) J. L. HARRISON,

[L.S.] Commissioner.

____________________

2003 WAIRC 08840
FAILURE TO RETURN OFFICERS TO NORMAL DUTIES

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES WESTERN AUSTRALIAN POLICE UNION OF WORKERS, APPLICANT

v.
BARRY MATTHEWS, COMMISSIONER OF POLICE, WESTERN AUSTRALIAN POLICE
SERVICE, OFFICE OF THE COMMISSIONER, RESPONDENT

CORAM COMMISSIONER P E SCOTT
DATE OF ORDER FRIDAY, 25 JULY 2003
FILE NO. C 172 OF 2003
CITATION NO. 2003 WAIRC 08840
_________________________________________________________________________________________________________

Result Recommendation issued
_________________________________________________________________________________________________________

Recommendation
WHEREAS this is an application made pursuant to section 44 of the Industrial Relations Act 1979, and
WHEREAS on the 18th and 25th days of July 2003, the Commission convened conferences for the purpose of conciliating between
the parties; and
WHEREAS the Applicant seeks to have Detective Sergeants Harmer and Burton, who have been stood aside from normal duties,
stood up to those normal duties, and
WHEREAS the Commission heard from the parties as to whether or not since the decision was taken to stand Detective Sergeants
Harmer and Burton aside from normal duties further information had been obtained in respect of the basis of their being stood
aside; and
WHEREAS, in the conference on Friday, the 25th day of July 2003, the Commission made a recommendation;
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby
recommends—

THAT the Commissioner of Police give consideration to reviewing the standing aside from normal duties of Detective
Sergeants Harmer and Burton within 14 days of today’s date.

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner.

CONFERENCES—Matters referred—
2003 WAIRC 08625

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES MASTER BUILDERS’ ASSOCIATION OF WESTERN AUSTRALIA (UNION OF

EMPLOYERS), APPLICANT
v.
THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS,
RESPONDENT

CORAM COMMISSIONER J F GREGOR
DATE FRIDAY, 4 JULY 2003
FILE NO. CR 71 OF 2003
CITATION NO. 2003 WAIRC 08625
_________________________________________________________________________________________________________
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Catchwords s.44 matter referred – dispute over seniority - employer obliged to engage in accordance with
seniority list

Result Declaration issued
Representation
Applicant Mr K. Richardson appeared for the Applicant
Respondent Ms K. Scoble (of Counsel) appeared for the Respondent
_________________________________________________________________________________________________________

Reasons for Decision
1 On 23rd April 2003 the Master Builders Association of Western Australia (MBA) applied to the Commission for a conference

under s.44 of the Industrial Relations Act, 1979 (the Act) on behalf of its member employer Com-AL Windows Pty Ltd (Com-
Al).

2 The dispute referred under s.44 related to involvement of Com-Al on construction projects at Subiaco Centro, South Cove and
at the Whitford Shopping Centre Extension Project. The Commission was told that for some months Com-Al and the
Construction, Forestry, Mining and Energy Union of Workers (the Union) have been in dispute over what the MBA claim was
Com-Al’s long standing practice of engaging a mix of on-site direct employed day labour and sub-contractor fixers and
glaziers. It appears that long standing practice had been disturbed so much so that there had been stoppage of work involving
one of Com-Al’s site fixing teams on the South Cove Project and an interrelated ban on a fixing sub-contractor, Gilchrist Pty
Ltd, which had been engaged by Com-Al as a sub-contractor on the Subiaco Centro site. In the past a mix of day labour and
sub-contract labour had always been used in accordance with an agreement with the Union. From Com-Al’s point of view it
appeared now that the Union objected to the practice.

3 The Commission conducted a conciliation conference at which the parties debated the issues. At the conclusion of the
conference the matter was stood over for fourteen days to allow further discussions. During that fourteen days four employees
of Com-Al, David Bowers, Geoff Bullen, Paul Bailie and Ben Stanton were dismissed. This occurred on 19th May 2003 and
according to the Union was contrary to the agreement it had with Com-Al. As a result the industrial disputation between the
parties became worse.

4 After a further conference on 22nd May 2003 the Commission, in order to assist the parties to resolve the escalating dispute by
consent, referred for hearing and determination pursuant to s.44 of the Act the following matter—

The Master Builders Association of WA (the Claimant) seek a Declaration that the four members, David Bowers, Geoff
Bullen, Paul Bailie and Ben Stanton, of the Construction Forestry Mining and Energy Union of Workers (the
Respondent), employees of Comal Windows (the employer), were terminated on 19th May 2003 in accordance with an
agreement between the Respondent and the employer. In the alternate, if the Commission finds that the members of the
Respondent were not terminated in accordance with an agreement made between them[the Union] and the employer,
the Respondent seeks a declaration for re-engagement of the four members of the Respondent in order of seniority for
future work

5 The Commission listed the matter for hearing on 18th June 2003 at which time Mr Richardson appeared for the MBA and
Com-Al and Ms K. Scoble (of Counsel) appeared for the Union.

6 In his opening address Mr Richardson related the background of the understandings that Com-Al had with the Union over the
mix of on site direct labour employees and sub-contractors. He categorised the understanding as an essential tool to the
business viability of Com-Al because it allowed the company to compete at reasonable price levels. The arrangement had been
accepted practice by the Union and its forebears for at least ten years. There had not been any tension between Com-Al and the
Union over that period until about eighteen months ago when the issue was raised on the Panarama Terrace Road Project in
East Perth. At that site there was a minor level of disputation, the matter appeared to be resolved and was not raised again until
the incidents which are the subject of these proceedings occurred.

7 The essence of the agreement, according to Mr Richardson, is Com-Al has a policy regarding the use of direct day labour
employees and that policy includes the use of sub-contractors. It has a group of core workers. They are on-site workers who in
the main, have a period of service in excess of five years with Com-Al. Com-Al looks after and tries to retain employment of
those core workers and engages them when it can to try and keep them fully employed. But from time to time it needs to top up
the labour requirements on a site and for that purpose it goes to a seniority list which it has developed over a period of years.
Each of the men involved in the dispute, which is the subject of reference, were listed on the Com-Al seniority list (see Exhibit
R1).

8 The arrangements between the parties in respect to seniority are contained in an existing Industrial Agreement No. AG 88 of
2000. This Agreement will be replaced soon by AG 40 of 2003 an Agreement which has been filed in the Commission but is
not yet registered, both the agreements contain similar provisions in relation to seniority. The seniority clause contained in AG
40 of 2003 is before the Commission. The Commission has been advised during the hearing that it represents the state of the
parties’ understandings concerning seniority.

9 The clause provides as follows—
19. SENIORITY

19.1 Continuity of employment is desirable wherever possible and where it is not possible, employees
will be retrenched or made redundant by the Employer in order of seniority (the “first on last off”
principle).

19.2 When applying the “first on last off” principle, the principle must apply to the Employer’s
operations as a whole in Western Australia, as opposed to on a site by site basis.

19.3 If the Employer employs any further employees after previously retrenching or making redundant
any employees, those employees previously retrenched or made redundant must be re-employed by
the Employer in priority to all other people in order of those employees’ previous lengths of service
with the Employer (the “seniority” principle).

19.4 It is recognised that from time to time instances may arise where the employee’s callings may affect
the “first on last off” principle and the “seniority” principle however, where there is any
disagreement as to the application of the “first on last off” principle and the “seniority” principle,
the matter will be resolved in accordance with clause 23.

19.5 Prior to commencing on any site, the Employer must provide the Union with a list of all its
employees employed in the Employer’s operations in Western Australia, detailing each employee’s
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date of commencement of employment with the Employer and the employee’s relevant callings
(“Seniority List”). The Seniority List must be provided to the Union within 4 weeks of signing this
Agreement and thereafter, within 48 hours of any request by an authorised representative of the
Union.

10 Mr Richardson called evidence in support of Com-Al contentions from Mr Graham Harry Spindler. Mr Spindler is a General
Manager of Com-Al and has been so for at least five years. His total service with the Company is twenty two years. He is
responsible for all of Com-Al’s operations with exception of sales and finance. Mr Spindler explained Com-Al’s approach to
employment. He distinguished between long term employees and employees who are on the seniority list which is used to top
up day labour when required. He related that Com-Al had need because of program acceleration to increase its day labour on
South Cove Project. The intention was that there would be two to three weeks work but ultimately that became extended to
about two months.

11 It is relevant to observe that at the time the matter went to hearing only two of the employees involved, Mr Bowers and Mr
Bullen, still pursued their claim. The evidence of Mr Spindler was therefore restricted to his dealings with both of those people.

12 Mr Spindler’s attested that he made an offer of employment to both of the employees, he was extremely careful to tell them
that it was short term and that he was making an offer to them of employment in accordance with his obligations under the
seniority clause. He made it clear to them and emphasised the shortness of the short time they would be engaged. He did so
because he had been “burnt before” when he had not made it clear for how long employees would be engaged. As far as he was
concerned both David Bowers and Geoff Bullen knew exactly the offer that was being made to them was for a short period of
time. According to Mr Spindler if the leading hand on the project, Mr McCall, had developed a different idea about the work
available, he was not authorised to make any offers to either man. As far as Mr Spindler was concerned it was right and
appropriate that both of the men would be terminated because work had run out and there was nowhere to place them because
the contractual opportunities that Mr Spindler thought were in the offing when he made the offers of employment had not
come to fruition at that time. In fact there would be potentially some considerable delay before that work become available at
the Convention Centre and on another site called Harbour Town.

13 Ms Scoble for the Union submitted that the question to be determined is one of fact. The relevant seniority clause contained in
the Agreement AG 88 of 2000 is the same as to all intents and purposes with the clause in the new agreement which is yet to
be registered cited previously. The simple proposition from the Union was that the Agreement erected a right for the men to be
appointed and were retained on the basis of seniority, Com-Al did not do that and were therefore in breach. The Union sought
a Declaration that both men were not terminated in accordance with the agreement and a further Declaration that they be re-
engaged when work became available in order of seniority.

14 Mr David Bowers gave evidence that he had been employed variously on wages with Com-Al since 1984. When he had been
offered a job by Mr Spindler at South Cove he had made it clear that where he was currently employed he had the opportunity
for work for a considerable period. He would not walk out on that work if the job being offered by Mr Spindler was of a
shorter period, it would be plainly nonsensical for him to do so because if he did he would not have been able to meet his
obligations. He was adamant in cross examination that he knew about the seniority appointments, he thought that he was going
to a job with some continuity be that at South Cove at Harbour Town or the Convention Centre.

15 Similar evidence was taken from Geoffrey James Bullen he said that he had worked on and off for Com-Al first as a sub-
contractor then on day labour since 1996. He was offered a job at South Cove site by Mr Spindler, he was already working on
a job at 184 St Georges Terrace. He said that he made it clear to Mr Spindler that he was working for Total Glass on that site
and he did not want to come over to South Cove for just two months work because he had up to nine months remaining with
Total Glass. Eventually he accepted the offer because he thought Mr Spindler told him that the Convention Centre would
immediately follow the South Cove job. Because of this promise of continuity Mr Bullen left an established position to go and
work with Com-Al. It shocked him when he was told he was no longer any work available.

16 The Commission has to decide the matter in accordance with the schedule of matters referred. The essence of the dispute is
that there is an allegation that the terminations of both Mr Bullen and Mr Bowers on 9th May 2003 was not in accordance with
the seniority arrangements in the Agreement.

17 I accept the submission of both advocates that the Commission has to determine as a matter of fact what has occurred. It is
common ground between the parties that the seniority clause applies to re-engagement of workers if they have been dismissed
by retrenchment. There is no disagreement as to the interpretation of the clause.

18 The Commission needs to make findings of credibility. In this case I have no hesitation to find that any of the witnesses gave
the Commission any cause to doubt what they were saying was what they believe to be the truth of the matter.

19 Dealing first with Mr Spindler. He impressed upon the Commission that past experience told him that he had to be very careful
about what he said to employees when offering re-engagement under the seniority clause. He says he was careful in this case
and that he made it clear to both Mr Bowers and Mr Bullen that the offer was for short term work. He did concede that he
mentioned the potentiality for work in the future but he painted the most accurate picture he could about the availability of
work in the short term and Com-Al’s hope for work in the future on quite large jobs which could last for some time.

20 Mr Bowers was just as adamant that he understood Mr Spindler to be offering him long term employment. He already had a
job for a number of months and he left that job on the promise, as he understood it, of longer term employment. In his evidence
Mr Bullen was just as adamant that he would not have left where he was working if he had not thought that the offered position
was for a greater length of time than the one he had already. In their evidence both men agreed that they knew that there was
an agreement with Com-Al about topping up the day labour workforce and that they were on a position on the seniority list
where from time to time they could be put off. They understood that this was the usual building industry approach to
employment and knowing that they were even more adamant that there was a clear promise made to them of work for an
extended period.

21 I have carefully considered the evidence and have concluded that each of the witnesses told me the truth from their point of
view. There is no evidence from any other source which assists the Commission in determining the matter and I have come to
the conclusion that somehow or other Mr Spindler may not have been as clear as he might have been in talking to the proposed
employees about long term employment. On the other hand they might not have listened as carefully as they should have to
what he was saying to them. It is obvious that they both gathered the impression from what was said to them that they would
have long term employment. However more likely than not there was some wishful thinking about what was being said and
what was being heard in both cases. In other words Mr Spindler thought he was being accurate and making the position clear
that the job was short term when perhaps he might not have been. On the other hand both Mr Bowers and Mr Bullen were
hearing Mr Spindler say things he did not precisely mean from the form of words he used.

22 I have come to the conclusion that there was a genuine misunderstanding between Mr Spindler and both the men concerning
their duration of their employment. I therefore, when applying the seniority rules as the parties have agreed, have reached the
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conclusion that there has not been a breach of it by the employer. On the other hand though the Commission also finds that
there is in existence between the parties an arrangement whereby employment will be offered on the basis that continuity of
employment is desirable where possible and where it is not possible employees will be retrenched or made redundant in the
order of seniority, that is on the first on last off principle. The Commission therefore will make a Declaration that when future
employment is offered by Com-Al that it will make offers for future work to Mr David Bower and Mr Geoff Bullen in order of
their seniority on the seniority list.

_________

2003 WAIRC 08626
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES MASTER BUILDERS’ ASSOCIATION OF WESTERN AUSTRALIA (UNION OF
EMPLOYERS), APPLICANT
v.
THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS ,
RESPONDENT

CORAM COMMISSIONER J F GREGOR
DATE FRIDAY, 4 JULY 2003
FILE NO. CR 71 OF 2003
CITATION NO. 2003 WAIRC 08626

Declaration
HAVING heard Mr K. Richardson on behalf of the Applicant Employer and Ms K. Scoble (of Counsel) on behalf of the
Respondent Union, the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby
declares—

1. THAT Mr David Bower and Mr Geoff Bullen were terminated on 19th May 2003 in accordance with an agreement
between The Construction, Forestry, Mining and Energy Union of Workers and Com-Al Windows Pty Ltd.

2. THAT Com-Al Windows Pty Ltd will make offers for future work to Mr David Bower and Mr Geoff Bullen in order of
their seniority on the seniority list.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

____________________

2003 WAIRC 08849
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE FOREST PRODUCTS, FURNISHING AND ALLIED INDUSTRIES INDUSTRIAL UNION
OF WORKERS, W.A. BRANCH, APPLICANT
v.
JENSEN JARRAH PTY LTD, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DATE MONDAY, 28 JULY 2003
FILE NO. CR 47 OF 2003
CITATION NO. 2003 WAIRC 08849
_________________________________________________________________________________________________________

Result Dismissed
Representation
Applicant Mr M. Llewellyn appeared for the Applicant Union
Respondent Ms L. Gibbs (of Counsel) appeared for the Respondent
Catchwords termination of employment – harsh, oppressive and unfair – matter referred pursuant to s.44 – whether

employee was a casual- whether casuals entitled to assessment for redundancy – application dismissed
– Industrial Relations Act 1979 s.44 

_________________________________________________________________________________________________________

Reasons for Decision
1 This matter was notified to the Commission by The Forest Products, Furnishing and Allied Industries Industrial Union of

Workers, W.A. Branch (the Union) pursuant to s.44 of the Industrial Relations Act, 1979 (the Act) as a dispute over
termination of the services of members of the Union contrary to the provisions The Furniture Trades Industry Award (No.
A6 of 1984 (the Award). The persons involved were described as casuals who were alleged by Jensen Jarrah Pty Ltd (the
Respondent) to be surplus to its requirements. The Union disputed the bona fides of the Respondent in the termination,
claiming some of the members involved had been promised permanent positions.

2 A compulsory conference convened by the Commission on 3rd April 2003 was unsuccessful in resolving the issues although the
matters in dispute were crystallised to the termination of the employment of one member of the Union, Mr John Goodchild.

3 The dispute as it affected Mr Goodchild became the subject of a memorandum of matters for hearing and determination. The
schedule to the memorandum delineated the dispute for determination in the following terms—

“The Forest Products, Furnishing and Allied Industries Industrial Union of Workers, W.A. Branch (the Union) claim its
member, Mr Goodchild, was unfairly dismissed on 21 February 2003 by Jensen Jarrah and seek reinstatement.
The Respondent, Jensen Jarrah say the dismissal was not unfair and oppose the claim.”
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4 The Commission heard the matter in Busselton. Mr Goodchild was called to give evidence. He told the Commission that in
October 2002 he saw an advertisement in the local newspaper for employees at the Respondent’s premises and he applied for
work. He understood the Respondent had rush orders to fill over Christmas. Mr Goodchild described them as ‘huge orders’,
and the Respondent was looking for casual workers. Even though a large number of people were interviewed, Mr Goodchild
thought the Respondent was only looking for about fifteen or so workers. He asked whether there was going to be any full time
positions at the end of the rush period and claims he was told that four or five may be kept on permanently.

5 Mr Goodchild is a cabinet maker by trade and he produced his trade certificate to the Respondent. After he was offered a job
he had some general discussion with the factory manager. He declared he had a fork lift ticket and was sent to work in the
despatch department driving the fork lift. It was on this type of duty he remained until the 2002 Christmas break when those
duties changed.

6 The duties performed by Mr Goodchild in the despatch department were described by him. They do not need to be recited here
as there is no dispute between the parties as to the scope of the duties. Mr Goodchild laboured the point that he had been a
good worker in that he was available to work long hours which he did during the run up to Christmas. He described the breaks
in work during each day claiming he had 10 minutes in the mornings and a lunch break between 12 00pm - 1:00pm. His time
keeping for those breaks was good and was controlled by electronic time card. He claimed that he was back on duty at the
conclusion of the breaks on at least 99.9% of the times.

7 He recalled that in November 2002 there was a meeting involving 15–20 of the workers conducted by Mr Julius Solomons, the
General Manager of Production. The paymaster was present as were a number of the supervisors. Mr Goodchild described the
meeting as a ‘full company meeting’ more than an induction. The Respondent took the opportunity to talk about, amongst
other issues, first aid, promulgated the company rules and described what would happen if people were late.

8 Although Mr Goodchild was employed as a casual there was no specific term of the engagement but he could not recall seeing
any documents relating to his employment conditions.

9 When Christmas arrived, the casuals were to be put off. Mr Goodchild remembers approaching Mr Solomons a couple of
weeks before Christmas to ask whether there was work available to him during the Christmas break. Mr Solomons gave him
work over that period. Evidence was also given by Mr Goodchild about difficulties with his pay but they were eventually
resolved to his satisfaction.

10 After Christmas there were a few busy days and then the activities tapered off compared to the pre-Christmas rush. As far as
Mr Goodchild was concerned he was coming up to three months service, he thought he had been doing “a hell of a job”, he
was confident that he would be one of the four or five people who would be put on as full timers. He noticed a newspaper
advertisement seeking experienced personnel and he took this advertisement to relate to the Respondent.

11 This caused Mr Goodchild to inform Mr David Briggs the factory manager that he was a tradesman. Mr Briggs’ response was
that there was plenty of ongoing work for tradesmen and a day or so later Mr Goodchild was asked to bring in his trade
certificate. He later asked Ms Tracy Slack, the pay officer about obtaining an issue of boots and shirts which the Respondent
provided for permanent employees. Ms Slack told him that as soon as Mr Solomons signed on off Mr Goodchild’s
appointment that would occur. At the time Mr Goodchild was spending part time in despatch the remainder of the time he was
packing. He was being paid a Level 1 under the Award for that work. He gave detailed evidence about the type of work he was
given which led him to make a claim for underpayment on the basis that he should be paid as a Group 3. He eventually had a
discussion with Mr Solomons which resulted in an adjusting payment.

12 Mr Goodchild expressed his contentions concerning his award entitlements in a letter of 12th February 2003 to Mr Solomons
(Exhibit L5).

13 By this time Mr Goodchild was aware that assessments were being made to decide when of the casual employees were to be
retained. In February he was called to Mr Solomons’ office. On his arrival he saw that the Union Organiser, Mr Newman was
present. Mr Goodchild was told he was going to be made redundant along with a number of other casuals. The assessment
procedures were explained to him and he was told he rated seventh out of eight, this meant he would be made redundant. He
was unhappy about his rating although when he was offered one week’s pay in lieu of notice he accepted. Overnight he
reconsidered his position and wrote a letter to the Respondent. He was unable to print it and turned up at work the next day to
do so, he was then sent off to the local library. The significance of this evidence will become clear later. The letter, which he
ultimately submitted on 20th February 2003, is before the Commission (Exhibit L6).

14 Mr Goodchild then gave evidence disputing the rating scores which were allocated under the various performance indicators.
There is no need to summarise this evidence for the purpose of these Reasons other than record his dissent from the outcome.
There was evidence about persons who had been given fulltime work post the termination of Mr Goodchild and he offered
comments about the efficacy of those appointments. Mr Goodchild had also seen advertisements for positions in the South
West Times and produced a number of photocopies of the advertisements (Exhibit L8). At one stage he was invited to attend
an interview at Flexistaff Staff, which had placed the ads, but he declined to do so as he thought attendance at an interview
would be pointless. He also made investigations to verify whether other furniture companies in the town may be seeking
workers.

15 Mr Goodchild was subject to a searching cross examination by Ms Gibbs. I will deal with that evidence in my analysis which
follows later.

16 Mr Steven Leslie Newman who was at time seconded to the Australian Workers Union as an organiser gave evidence. He
related that he had been invited by Mr Solomons to the premises of the Respondent to discuss its intention to make
redundancies. For that purpose he attended Mr Solomons’ office on the 19th February 2003. He had a previous meeting with
Mr Solomons earlier in the month regarding a claim by Mr Goodchild for permanency and back pay. At the first meeting
Mr Newman and Mr Solomons discussed what Mr Newman described as a legitimate claim by Mr Goodchild for a permanent
position and a claim that he had been underpaid. Mr Solomons agreed that Mr Goodchild had been incorrectly classified and
therefore underpaid but he denied that Mr Goodchild was at that time, or ever, entitled to a permanent position. Mr Solomons
insisted that Mr Goodchild had a broken service over the Christmas period.

17 Mr Newman was told when the Production Manager came back from holidays there would be assessments of the casuals to see
who would be retained. All casuals including Mr Goodchild were to be included in the assessment and then a decision was to
be made. Mr Newman decided that rather than pursue Mr Goodchild’s claim for permanency it would be prudent to wait and
see what happened after assessments were made. By the 19th February 2003 Mr Newman then knew that redundancies were
imminent. He heard from Mr Solomons that labour hire people had already been put off and that eight of the casuals would be
laid off within the next few days. According to Mr Newman, Mr Solomons suggested that Mr Goodchild should be asked to
join the meeting and that occurred. When he arrived and he was informed he was amongst those to be made redundant, he was
highly upset.
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18 Mr Newman conceded that he had been asked for the Union’s opinion on redundancies and had responded. From the Union’s
position the sequence was that casuals should go before permanents and that as far as the casuals were concerned that decision
should be based on a combination of the assessment and last on last off. This was accepted by Mr Solomons.

19 Mr Newman gave some evidence about other employees for instance Mr Kracke who operated a four sider machine which Mr
Goodchild was technically qualified to operate. Mr Goodchild had the opportunity to try out on the machine but he did not do
so.

20 The evidence of Mr Newman was followed by evidence from Mr Michael H’Angel Rosenthal. I have concluded that the
information he gave does not advance the knowledge of the Commission substantially in respect of the issues that it has to
decide and I will not summarise his evidence other than to say that the general thrust related to Mr Rosenthal’s experience with
the Respondent. The thrust of his evidence was he had a number of problems, but they were all resolved.

21 Ms Gibbs (of Counsel) who appeared for the Respondent called a number of witnesses. First was Mr Julius Victor Solomons.
He told the Commission that in September and October 2002 overseas sales on top of a predominantly seasonal production
increase meant that the Respondent had to employ a number of additional employees and it went on a recruiting drive. It had
something in the order of 300 responses to its advertisements. It offered 80 or so interviews and it picked up about 15 casual
employees. At the time this happened the Respondent was reasonably optimistic there would be a continuation of the increased
sales trend and that it may be possible, if the new employees had the skills, to provide ongoing work. However that decision
could only be made in January 2003 after the rush period was finished.

22 That a person was offered casual work and performed satisfactory was no guarantee of a permanent position because the
requirements for permanent appointments were very much skill dependent. Specific skills were required for specific functions
and this was taken into account in the assessment matrix when the Respondent eventually decided that redundancies were
unavailable. Mr Rosenthal recalled that Mr Goodchild was predominantly working fork lift driving and assisting the despatch
team leader. Work in the area was usually performed solely by the despatch team leader with one or two other persons
seconded from other parts of the factory from time to time as required by workload. The position in which Mr Goodchild was
placed was not normally occupied by anybody.

23 Mr Solomons recalled that he had a meeting with the casuals on 21st October 2002 during which he told them the Respondent’s
plans. To Mr Solomons’ memory the only one on one conversation was when Mr Goodchild approached him for a job over the
Christmas break. Mr Solomons gave him extra work to help him out. If Mr Solomons had not done so Mr Goodchild would
have gone on leave with the other casuals and come back in January 2003. The offer of other work was only given as a favour
because Mr Goodchild was short of money. Before he made the offer Mr Solomons made enquiries with the maintenance
department whether it could use Mr Goodchild because there was no furniture related work available for him. The work
offered was painting of restrooms and smoko rooms. Even though it did not involve any work done under the Award Mr
Goodchild continued on the same rate of pay.

24 Mr Solomons related that the Respondent was looking for market feedback on whether sales had held up or reached the
expectation. It turned out that in both America and Australia sales tapered off very quickly and the Respondent had to make a
decision towards the end of January 2003 to make employees redundant. Exhibit G4 describes the sales performance of the
Respondent from July 2000 until June 2003 and in particular the fluctuations and total sales in the various quarters of each
year.

25 Mr Solomons said the Respondent as a matter of course does performance appraisals and had done one on Mr Goodchild. The
important thing from Mr Solomons point of view is that all of the employees, particularly the casuals who were employed over
on a three month period, were treated the same with no preferential treatment. Mr Goodchild was concerned he was reasonably
competent in his function but he had a few marks that accounted against him. The first was non attendance at committed
overtime, in effect he did not come into work when he had promised to do so. This was taken into account in his assessment.
There were some other issues too. Mr Solomons conceded the differences in performance and conduct was minor but there had
to be some strict measures in order to separate between the very similar individuals concerned.

26 The Respondent was careful to ensure that it consulted properly with the Union and for that purpose Mr Solomons called Mr
Newman in. In speaking with Mr Newman he made the point that the Respondent only has dual manning despatch between
October to December, for the rest of the year the one person who is allocated to despatch could cope. It was this, amongst other
issues that he went through with Mr Newman. He made it clear to Mr Newman the categories of people to go included casuals
and probationary apprentices. He went through each and every person’s category and skill requirement with Mr Newman prior
to actually drawing up the final list. Nothing was hidden from Mr Newman although Mr Solomons did not expect him to give
the Respondent a tick to retrench anyone in particular.

27 It was recalled by Mr Solomons that he asked Mr Newman to sit in a discussion between Mr Solomons and Mr Goodchild
rather than speak to him on his own.

28 There were two of the casuals retained, mainly because they agreed to work permanent night shift and Mr Kracke who was
employed after Mr Goodchild, was retained because of specific skill on the four sider. This was discussed with Mr Newman
when Mr Goodchild was in attendance at the meeting. Mr Solomons said he offered Mr Goodchild a job on the machine if he
could come in the next day, operate the machine and demonstrated that he had the skills necessary. He did not set a time limit
on how long Mr Goodchild would have to prove himself.

29 All in all Mr Solomons thought Mr Newman’s reaction was that any redundancy was not welcome after all the criteria were
explained to him he reluctantly accepted the redundancies had to be made. He knew the Respondent did not make a habit of
making people redundant. On Mr Newman’s advice Mr Solomons paid Mr Goodchild a week’s pay in lieu of notice even
though there was no obligation under the Award. This was done because he thought that was the sensible way to handle the
matter. The next time Mr Solomons saw Mr Goodchild was when he appeared at the office early in the morning in a
dishevelled state. Mr Solomons opined that he may have been intoxicated. Mr Goodchild demanded the use of the
Respondent’s computer to print a letter. Mr Solomons declined but he offered to sign him in on a full day’s pay and so he
could go off and re-ink his cartridges. In due course Mr Goodchild submitted the letter. Mr Solomons was adamant that Mr
Goodchild was not dismissed either because he wanted permanent employment or because he had made a successful claim for
back pay. Neither of those things was held against him, in fact a number of employees had brought claims of under payment.
These errors were willingly corrected when it was demonstrated the Respondent was wrong.

30 Mr Solomons said the Respondent would not want to have Mr Goodchild back in its employ. Setting aside the sequence of
events to the point of retrenchment which the Respondent said is a separate issue, there had been fair treatment with everyone
judged by performance and skill requirements. The Respondent takes issue with Mr Goodchild’s behaviour towards not only
the Respondent but some of its employees. At its best some of the conduct had been abusive and interfered with them in their
private time. In addition he tried to undermine the authority of the management with allegations which were not factual. For
instance the wages officer received numerous phone calls. Telephone calls were made to a supervisor at night. The
performance appraisal of Mr Goodchild was done by Mr Briggs one of the persons contacted later by Mr Goodchild.
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31 Evidence was also taken from Mr Michael Richards. His organisation is a labour hire company and it places advertisements in
local newspapers from time to time. This is usually done without specific instructions from the Respondent in order to
maintain a pool of labour from which it can offer employees to the Respondent if and when it requires them. Mr Richards also
confirmed that the company had not supplied any labour to the Respondent subsequent to January 2003.

32 The principal of the Respondent, Mr Maxwell Albert Jensen said that in February 2003 Mr Goodchild came to see him. He was
not impressed by Mr Goodchild’s appearance, what he said or how he presented. According to Mr Jensen, Mr Goodchild
reeked of alcohol and was dishevelled, he was demanding and aggressive.

33 Mr Goodchild had told Mr Jensen he believed he was entitled to become a permanent employee and Mr Jensen explained to
him, particularly in the face of the number of casuals that had been employed prior to Christmas, that all of those employees
were to be treated equally as a group. If anyone was to be made permanent from the group, and this depended upon the level of
work which would be available, that would be the result of a fair assessment. It was not possible to tell Mr Goodchild that he
was permanent prior to those assessments being made.

34 Mr Goodchild also told Mr Jensen that he and several other employees were being under paid. He then made threatening
accusations. Mr Jensen categorically assured him that the Respondent applies the Award as its minimum standard and if there
was an inadvertent under payment that would be made good immediately. All of the points Mr Goodchild had raised Mr Jensen
dealt with. This included discussing with Mr Solomons what occurred, checking claims of under payment and having found
that they were justified, authorising back payments to be made.

35 The Commission has had the advantage of seeing and listening to each of the witnesses give their evidence. Findings need to
be made as to the credibility of that evidence. As to the evidence of Mr Goodchild it seems to me that Mr Goodchild brought
with him into the witness box feelings of mistreatment by distrust of the Respondent. It seemed that his evidence was tailored
to create those same feelings in the mind of the Commission. I have reached the conclusion that Mr Goodchild did not tell the
Commission about all of the events which happened to him. He told those parts which support the contentions that he makes
for instance, it is hard to believe that he was in any doubt about the status of his employment. Although his claim says that he
did not attend staff meetings had some tentative support from Mr Rosenthal his denial that he ever read the information which
is contained in Exhibit G1 which was on the notice board from 24th October 2002 for some months is hard to accept. In general
his evidence created some discomfort in my mind about the veracity of what he was telling the Commission.

36 The evidence of Mr Newman does not suffer from the same deficiencies as that of Mr Goodchild but at the same time his
position as a union organiser having to support Mr Goodchild and other union members at the Respondent created in my mind
the impression that he was being less than fulsome about what happened in his meetings with Mr Solomons particularly as it
related to who would be made redundant. In saying this I acknowledge the difficulty faced by a Union Official in these
circumstances.

37 The final witness for the Union was Mr Rosenthal. He related the events involving his relationship with the Respondent in a
truthful way. In fact his evidence related specifically to his situation with the Respondent and as he admitted all of the issues
that he raised as problems during his employment with the Respondent had been resolved by them to his satisfaction.

38 For the Respondent Mr Solomons gave detailed evidence in chief and was subject to extensive cross examination by Mr
Llewellyn, an experienced industrial advocate. That intensive cross examination did not detract from the story Mr Solomons
related in his evidence in chief and there is no reason for the Commission to conclude he told other than the truth. The same
should be said for Mr Richards who is an employee of a labour hire company. Finally, the evidence of Mr Jensen ought to be
accepted by the Commission there being no reason to conclude he told the Commission anything other than the truth.

39 In assessing the evidence, where the evidence of Mr Goodchild differs from the evidence presented by the witnesses for the
Respondent, the evidence for the Respondent is to be preferred.

40 My analysis of the evidence, findings and conclusions are as follows. Mr Goodchild was employed as a casual employee in
October 2002. The circumstances of his engagement were that the Respondent is a company manufacturing fine timber
furniture, its market is a seasonal one and the majority of its sales occur in October, November and through to January (see
Exhibit G4). In the year of 2002 the Respondent undertook a strong marketing campaign in both Australia and the United
States, that campaign was successful. The Respondent was then under additional pressure to produce its product and have it
into the hands of its customers for Christmas 2002. It was the Respondent’s hope that there would be ongoing sales resulting
from the marketing campaign.

41 To meet the additional productivity the Respondent advertised widely and received some 300 expressions of interest for work
during the busy period. It eventually selected approximately 15 casual employees to cover the expected period of additional
production. It hired them as casuals as it is entitled to do under the Award which award identifies a casual employee as a
person who is employed in that category for less than three months.

42 It was the intention of the Respondent to employ the casuals up until Christmas time and then have a holiday break. When they
returned after Christmas an assessment would be made of how many casuals would be retained and whether any one would be
made permanent. Whether any permanent employees were appointed was dependent upon further sales being made.

43 As it transpired sales fell away over the Christmas period and did not revive as anticipated in January 2003. Mr Solomons, in
consultation with the Respondent’s principal Mr Jensen, decided that the number of casuals would have to be reduced. Even
though it could be said to be not necessary to comply with the Award the Respondent decided to use a formal assessment
process and set up a matrix of performance indicators to rate each employee. As it transpired three permanent employment
engagements were made. Mr Kracke was appointed as a four sider operator and two appointments to permanent night shift
were made.

44 The other casual positions fell away including that occupied by Mr Goodchild. The evidence of Mr Solomons, which I accept,
was that the despatch area where Mr Goodchild worked had only one permanent employee in normal times. From time to time
at Christmas period it was supplemented with an additional person which in this case was Mr Goodchild. I find that whenever
Mr Solomons mentioned in cross examination that Mr Goodchild’s job was gone so he would have no job at all, he did so in
the context that the despatch only ever had one permanent position. I do not read the evidence of Mr Solomons as saying that
the Respondent had made a decision about Mr Goodchild that he would never be permanently employed, what he meant was a
decision had been made that there was no permanent position in the despatch department.

45 Mr Goodchild had been employed along with the other casuals prior to Christmas and I find he knew what the arrangements
were. It is clear that he did because two weeks before Christmas he approached Mr Solomons and asked whether he could be
employed over Christmas doing maintenance work because he was short of money. It is open to conclude from that approach
that he knew that as a casual he would not be employed over the Christmas break. It is also open to conclude that because he
knew that he would not be employed over the Christmas break he had a sufficient knowledge of the rules and guidelines which
had been published to all staff on 24th October 2002 in the internal memorandum issued by Mr Solomons (see Exhibit G3).
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46 Mr Goodchild worked over the break and although he continued to be paid his rate of pay under the Award he did not perform
any duties which are covered by any of the classifications in the Award. The situation as far as his contract of employment was
concerned during that time is, and I so find, that his casual engagement finished on or in late December 2002 and he entered
into a new contract with the Respondent to do maintenance work as required during the break. In short his casual contract of
employment under the Award with the Respondent came to an end before Christmas, a new contract was entered into to do the
maintenance work, when the maintenance work was finished and he resumed work in despatch after the Christmas break that
resumption of work constituted a new engagement as a casual under the Award. Each casual engagement included some of
indicia described in Squirrel v Bibra Lakes Adventure World t/as Adventure World (1984) 64 WAIG 1834 in other words they
were genuine casual engagements.

47 The Respondent was entitled to bring the casual engagement to an end at any time by giving the appropriate notice. If it had
have done that in this case it would have met its obligations under the Award. However it went further than it needed to go and
undertook an assessment process more akin to the type of process one would use for a redundancy of a permanent worker. It is
open to find and I do that the Respondent did this to ensure that there was fairness in selecting those who would stay on. This
conduct by the Respondent was consistent with the promises it had made to the workers all the way along about how it would
decide who would stay and who would go.

48 If I am wrong and the Respondent was obliged by the law to undertake the assessments I need to examine whether the process
was fair. On the face of it one of the reasons that Mr Goodchild scored lower than other workers was because on one occasion
he did not present for overtime that he had indicated that he would do on a Saturday morning. This caused him to have a lower
score than other workers. That taken in isolation might seem to be harsh (see Exhibit L7). However viewed against the
background of what the Respondent was trying to achieve that may not be the case. The Respondent was trying to select
between employees with a short period of service and had to identify some differences between them in order to arrive at a fair
selection. The penalisation of Mr Goodchild for one instance for failure to attend overtime might be harsh in the context of a
general redundancy situation but it need not be viewed that way when viewed against the background of what confronted the
Respondent in making a selection at the time. In any event it is not for the Commission to be a surrogate manager of the
Respondent and replace the Respondent’s conclusion about making a redundancy with its own (see Tip Top Bakeries v TWU
(1993) 73 WAIG 1729). What it has to assess is was the selection for redundancy process fair and on any measure the attempt
made by the Respondent in setting up a matrix with eight different key performance indicators was, in the circumstances, a
genuine attempt to make a fair selection as to who would go or stay.

49 Finally the Respondent was concerned about the conduct of Mr Goodchild after his dismissal. I find that he did attend the
Respondent’s premises a little worse for wear, as it were, it is more likely than not that he pestered supervisors and other
employees of the Respondent and one could understand Mr Solomons reaching the conclusion that Mr Goodchild is not a
person the Respondent would want to employ again.

50 The process by which Mr Goodchild was informed about his selection cannot be called into question. The Respondent decided
it had to make some employees redundant. Before it did it called the Union, it had discussions with the Union Official about
the process and the procedure. In Mr Goodchild’s case because he had raised issues, the decision to terminate him was made in
the presence of his Union Official and even though that did not make the burden of the decision any less upon Mr Goodchild it
still provided him representation at the time. There is no doubt that he was given all information that he should have been
given. I conclude there was a fair process. The Respondent has not acted unfairly on the tests set out in Undercliffe Nursing
Home v Federated Miscellaneous Workers Union (1985) 65 WAIG 385. There is no warrant for the Commission to interfere
with the decision and this application will be dismissed.

_________
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Order
HAVING heard Mr M. Llewellyn who appeared on behalf of the Applicant and Ms L. Gibbs (of Counsel) who appeared on behalf
of the Respondent, the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders:

THAT the application be, and is hereby dismissed.
(Sgd.) J. F. GREGOR,

[L.S.] Commissioner.

____________________
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Industrial Relations Act, 1979 s.44
_________________________________________________________________________________________________________

Reasons for Decision
1 This industrial dispute began with a notification to the Commission on 5th February 2003 by The Forest Products, Furnishing

and Allied Industries Industrial Union of Workers (the Union) of a dispute between it and Wesfi Manufacturing Pty Ltd
(Wesfi). The Union applied for a s.44 conference as a forum to discuss issues between it and Wesfi concerning the termination
of the services of Mitchell James.

2 At conference the Commission was told that Wesfi had terminated the services of Mr James even though he had been
employed for a period of eighteen months on either rolling fixed term or casual contracts. It was alleged by the Union that Mr
James was dismissed despite there being work available for his skills and that the termination was made in preference to
terminating shorter term employees who were also employed on casual contracts. The Union claimed this means that the action
of Wesfi to terminate Mr James in those circumstances was unfair and in addition the way Wesfi used casual and fixed term
employment contracts was an abuse of the agreement between Wesfi and the Union.

3 The matter was not able to be resolved at conference and the Commission decided to issue a Memorandum of Matters for
Hearing and Determination under s.44. This Schedule of the Memorandum delineates the dispute in the following way—

The Forest Products, Furnishing and Allied Industries Industrial Union of Workers, W.A. Branch (the Union)
claims that their member, Mr Mitchell James, was unfairly dismissed by Wesfi Manufacturing Pty Ltd (the
Respondent) in November 2002, and seeks reinstatement.
The Respondent refutes the claim and seeks an Order to dismiss the application.

4 Some background about the so called agreement between the Union and Wesfi on the use of casual workers will help place the
issues that are raised in this application in context. It is common ground that the circumstances Wesfi found itself in are as
follows. The Company produces laminex particle board and melamine at a plant at Dardanup in southwest Western Australia.
There are two major sections on site, one is called Particle Board section and it produces about 240,000 cubic metres of
particle board a year. The market for particle board is strong and consistent. Wesfi has a permanent workforce in that part of
the plant where work remains reasonably constant.

5 The other section is known as the Low Pressure Melamine and Paper Treater. The market for the product, which is a decorative
board, fluctuates with fashion in the building and construction industry. There are rises and falls that occur at various times of
the year and Wesfi is obliged to resource the manning of the Low Pressure Melamine and Paper Treater part of the plant with
an eye to the varying market demand.

6 It is common ground and it should be recorded that the issue of the form of employment contracts for workers at Wesfi
operations has been the subject of a number of conferences before the Commission as constituted and therefore its knowledge
about the plant and its operations is informed as it is required by s.19 of the Industrial Relations Act, 1979.

7 The information before the Commission is that the market used to fluctuate less than it has for the last two or three years. Prior
there was more consistency and the fluctuations were minor. That meant the product could be redirected and therefore
employees did not need to be retrenched either voluntarily or otherwise. Post the year 2001 the market trend has fluctuated
widely and Wesfi found itself in a situation where it needed to be more flexible with how it engaged its workforce. It wanted to
achieve a combination of a permanent workforce with a temporary workforce to work in the Low Pressure Melamine section.

8 Wesfi runs a traditional employee consultative committee which is chaired by the Operations Manager, Mr Glen Trim. The
consultative committee meets monthly. In 2001 Mr Trim had raised with the committee the necessity to change the
employment options available on the site. In the past various fixed term or rolling contracts were used and it was suggested to
the consultative committee that engaging people on a more ‘permanent’ basis by use of casual engagements could be a far
better way to man the plant. In due course after many discussions, even though the Unions were philosophically opposed to it,
it was agreed that the practice of using fixed term rolling contracts could be augmented and eventually replaced by the use of
casual contracts and permanent appointment.

9 On the introduction of casual contracts, based upon their experiences at other sites, Union officials suggested that the length of
a casual contract should not exceed 12 months. If the contracts were kept to a lesser period the combined Unions were not as
concerned as they may have been if they could see long term casualisation of the workforce occurring by the use of casual
engagements which went more than 12 months.

10 It was against this background that Mr James had been employed.
11 Mr Llewellyn, who appeared for the Union, said Mr James had commenced work at Wesfi some 18 months ago in 2001. His

initial introduction was as a labour hire contractor working with a labour hire firm that had been engaged by Wesfi. In the third
quarter of 2001 he was moved onto a fixed term contract and became a fixed term contract employee in the context previously
described in these Reasons.
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12 Mr James was engaged under one of these contracts from 30th September 2001. The fixed term was to expire on 21st December
2001. He was on D shift and worked the D shift roster. According to the evidence of Mr James when the expiry date of the
fixed term contract arrived on 21st December 2001 there was no change and he worked on.

13 No-one said anything to Mr James and until he was approached by Mr Read, one of the supervisors, in the middle of January
2002 who presented him with a document (Exhibit M3) which purported to retrospectively place him on a fixed term contract
from 22nd December 2001 to 17th January 2002. The contract mentions that Mr James should note there was no guarantee of
employment beyond the end of the fixed term agreement which was nominated as 17th January 2002. Immediately upon
signing that document he was given another document dated 11th January 2002 which offered a casual contract of employment
commencing from 18 January 2002 (Exhibit M4). This offer required that he sign his acceptance. It appeared to be open ended
and was described as a casual contract of employment.

14 Thereafter Mr James went to work on shift as and when he was required. It is fair to say that he regarded himself as being on a
fulltime contract of employment however he did admit that from time to time he worked on other shifts other than D shift. This
arrangement continued until he was told that his services were terminated.

15 As far as the Commission can ascertain the casual engagement continued until November 2002 when Mr Trim, having decided
that Mr James was nearing 12 months as a casual, and knowing the 12 months rule, and having decided that he did not want to
offer Mr James a permanent position instructed that he be put off. He did so in compliance with the rule. His explanation for
leaving the termination close to the end of 12 months is that Mr James, notwithstanding attitudinal problems and what Mr Trim
decided as a sad state of affairs with his conduct, was kept on in recognition of the position occupied by his mother who was
the first female shift supervisor ever appointed for Wesfi and who enjoyed the full support of Mr Trim.

16 For her son to be the opposite of her in respect to performance was described by Mr Trim as a sad thing. Notwithstanding this
lack of performance Mr Trim instructed the management team to give Mr James every opportunity to make the grade.
Notwithstanding the advantage enjoyed by Mr James he was ultimately dismissed because he was close to the 12 month
period. Mr Trim thought he was committed to the Unions not to keep people for more than 12 months as casuals and in any
event his performance did not warrant making him a permanent worker.

17 The argument advanced by the Union of behalf of Mr James is as follows: Mr James understood that he had first been
employed on rolling contracts. In mid January 2002 he was approached by Mr Read who presented him with two documents.
The net effect after he signed the documents was that nothing changed. It was conceded that Mr James received a higher rate
thereafter but there was no linkage of that higher rate to payment of a casual worker loading. As far as Mr James was
concerned he was employed on a regular systematic and ongoing basis, there was an expectation for work and work continued
to be available. Ultimately it appears, says the Union, he was simply laid off for no reason.

18 No where in his submissions did Mr Llewellyn refer to the historical dealings of the Union with Wesfi about the employment
of casual workers. It appears this case has been prosecuted on the basis that those events had no effect upon the employment
contract of Mr James. In his evidence in chief Mr James similarly did not make any reference to those historical matters nor
was he asked. He says that he was attached to D shift and merely followed the shift roster. He signed the documents Mr Read
had given to him because he had been asked to sign them. He did not recognise the signing of the casual contract would make
his status any different. He was taken through the various hours and shifts he worked and described the positions he worked on
those shift postings, for instance he had worked on setting up paper, pressing boards, grading boards and on what was known
as the BPCS, which is a computer based system used to record tallies.

19 The question of his conduct was also touched upon by Mr Llewellyn in his examination in chief of Mr James. In response Mr
James said that on any occasion he did not attend for work he had permission. At least, on nine out of ten times he would
attempt to advise if he was no going to attend. He also admitted he had been spoken to about reading at his work station but he
described that as a regular practice for most employees. In fact he had been told by a senior operator to desist reading because
he had ‘not yet earned the privilege’.

20 Mr James also related that he had changed to A shift and remembered that Mr Jeff Andrews came up and told him that he was
on probation. Mr Andrews asked what had happened on his previous shift but apart from some personal problems with the shift
boss Mr James told Mr Andrews he did not know. The shift roster was used by Mr Llewellyn to demonstrate the continuity of
shifts.

21 The story offered by Mr James in examination in chief took a considerable change in his cross examination by Ms Auerbach.
She put to him a series of questions about the discussions which took place between Wesfi and the Union in November 2001.
The usual answer that Mr James gave was that he could not remember. In fact he repeated this answer on more than twenty
occasions during his cross examination. He did however make some concessions about his conduct, for instance he made an
arrangement with his shift supervisor about how he would be advised about changes in shifts. He accepted when it was put to
him that as a casual employee he had agreed to provide his services on an as needs basis and in response to some difficulties
arising from the variable work patterns Wesfi agreed to try and give him at least one week’s verbal notification of any shift
changes. Thereafter Ms Auerbach, by reference to Exhibit M2, took Mr James through a series of shift changes which
demonstrated that there were many days on which he did not work and many days in which the unscheduled overtime resulted
him in working overtime on other shifts.

22 Mr James after first denying that he had damaged a new bench top admitted to carving his initials into it. He knew that his co-
workers were unhappy about his conduct. Eventually he had admitted to Lyndsay Sturgess that he was responsible, but could
offer no reason why he had defaced the equipment. He admitted that he had been told that on a number of occasions that
reading books at his work station was unacceptable. He claimed that he thought it was unreasonable he was penalised because
other people did so and although he was told to stop, he repeated it time and time again. He also admitted that he was careless
about entering data although he could not recall the examples that were put to him. He admitted that Mr Paul Emmet had told
him that if he would not come and work a full shift not to come at all and it was up to him whether he retained his job or not.
After first denying it he also admitted that he regularly took time off for a smoko break. He also remembered that he had been
warned on a number of occasions to lift his game. He also knew he might be dismissed because he found a list among his
mother’s papers showing those casuals who were to be offered permanent jobs and his name was not on it. He told Mr Read
that because he was not on the list he started to complain about being picked on.

23 The Commission heard evidence from Mr James’ mother is Mrs Alison Christine James. Mrs James is employed as a
supervisor by Wesfi. She is highly regarded by the Operations Manager Mr Trim. It seems from her evidence that she became
involved with the employment of her son. This was probably unavoidable given that she was a shift supervisor and from time
to time he came to work on her shifts. She also had difficult relationship with some other supervisors arising from what she
considered to be the poor treatment of her son, in fact she described him in somewhat unusual language as being the odd man
out, or being prejudiced on the shift. He had been verbally abused by another worker. On her shift she would not accept an
employee doing the things it was alleged her son had done.
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24 Finally for the Union evidence was taken from Mr George Baker who is the Union shop steward. The thrust of his evidence
was that he knew that the work of Mr James was a little on the poor side. He knew about the reading allegation and although
he would not condone it as a regular practice it had happened in the past. Mr Baker gave the practice faint approval when he
said if an operator was on a particular type of machinery then a glance at a book might not be out of order. He recalled the
discussions between the Union and Wesfi about casuals and knew that Mr James had been put on a casual contract. He gave
evidence that the employees on site did not like being casuals but they were told by the Union that they had to accept at least
some casualisation as the alternative might be the movement of all of the workforce to that type of engagement. Mr Baker
remembered that the Union officials had come to the site to explain the necessity for the casualisation.

25 I do not intend to summarise the evidence of Mr Glen Trim in detail as I have referred to it in the opening of these Reasons.
Much of the information to which I have referred came from the evidence of Mr Trim. Insofar as Mr James is concerned his
dismissal came about because Mr James was coming to the end of the 12 month period about which Mr Trim had an
understanding with the Union. The retention of Mr James beyond that period would not be expected unless he became
permanent. In Mr James’ case permanency was not an option because he would not be suitable. A number of other employees
in similar circumstances went at the same time and there are now only three casuals left and they have similar lengths of
service. Fundamentally because of conduct Mr James was not the kind of person to whom Mr Trim would ever offer a
permanent contract on site. Mr Trim says he would never have been made permanent and never will be in the future.

26 Mr Trim’s recollections on the arrangements made about the use of casuals in negotiations with the Union and his decisions
about Mr James did not alter in the extensive cross examination conducted by Mr Llewellyn.

27 Evidence was taken from the payroll officer at Wesfi, Glenda Leslie Coenen she verified Exhibit A2 relating to hours worked
by Mr James. The cross examination of her by Mr Llewellyn was unable to disturb the record which shows varying times of
employment on varying shifts.

28 The Commission heard from Lyndsay Robert Sturgess who is a shift supervisor on D shift. He gave evidence that Mr James
worked reasonably well in the beginning but later his performance dropped noticeably. He had to be spoken to for being tired
and dosing off at the work station, leaving the area and having cigarettes without permission. He carved his initials and defaced
the desk at a work station. This concerned the other operators in the plant. Mr Sturgess had a discussion with Mr Read because
he felt that someone doing those sort of actions should be put off or at least disciplined. He also spoke to Mr James’ mother,
recalling she asked him to smooth the matter over and keep Mr James on. This I should note Mrs James denied in her evidence.

29 Quite often Mr James went home early. Mr Sturgess had spoken to him about attitude and performance at least on five and
may be ten times. Disciplinary issues were regularly raised with Mr James. He would be positive for a few days but then would
drop away. He was less attentive when he was on night shifts. Mr Sturgess thought that he might not be preparing himself
properly by not getting enough sleep. Mr Sturgess said that he definitely did not allow people to read on shift. He had caught
Mr James doing so a number of occasions and had told him to stop it. He had explained the need for concentration to him and
how the lack of it caused an effected safety standards and quality. Mr Sturgess did not allow other operators to read and he did
not treat Mr James differently to anyone else.

30 Mr Sturgess gave evidence when rosters changed an assessment was made as to how many employees would be required. He
would not know whether he required casuals until the last night of a shift roster. On that night he would let each casual know
when they would be working or if they would not be required. This was always done on the last night of the shift roster. In
some circumstances and particularly during April through to August and September 2002 numbers were up and down and
sometimes Mr James was not required. On those occasions he sometimes picked up work on other shifts, normally through his
mother.

31 The Commission also heard evidence from Paul Trevor Emmet who described himself as a co-ordinator. He had been an acting
shift supervisor of Mr James. He thought Mr James had a lot of ability but did not apply himself directly, he made a lot of
errors which Mr Emmet described as slack for someone with his experience on the job. He often left on smoko breaks without
permission. Mr Emmet asked Mr James to knuckle down because he had the ability and wanted him to start using it. There
were so many occasions when there was a request made for time off that in the end Mr Emmet gave him no option, he either
came in and did 12 hours work or did not come in at all. Mr Emmet wanted him to work a full shift.

32 Mr James would improve his performance for short periods of time but then it would drop away again. He was required to
fulfil his job role as a member of the team and if that meant continually having to talk to him that is what happened. Mr Emmet
opined that he thought that Mr James did not really want to be at work a lot of the time. He would do the job but he did not
appear to have his mind on it. Mr Emmet had a couple of meetings with him in his office asking what was wrong with him
being constantly tired. Mr James said he was feeling unwell and would try and rectify the problem. Mr Emmet tried to talk to
Mr James’ mother about the problem but that was unsuccessful.

33 Evidence was also given by Jeffrey Donald Andrews an acting shift supervisor. His evidence was brief. He was an A shift
supervisor, he came back from leave and found Mr James on his shift. He told Mr James that he had been changed over on his
shift so that he could keep an eye on him from the point of view of performance, attitude and attendance. No derogatory
language was used. Mr James worked reasonably well while he was on shift and he seemed to have a lot of ability, this struck
Mr Andrews as quite strange because he had the ability but did not seem to be performance orientated at all. Mr Andrews
developed the opinion that while he was away Mr James did not work very well but while he was present his performance
improved.

34 The issues that need to be considered in this case fall into two categories. The first is whether the contract of employment is of
the nature described by Mr Llewellyn. That is when the two contracts were offered in January 2002 they did not change the
contractual relationship. Somehow or other, Mr Llewellyn has not explained how Mr James continued on either a fixed term
contract or alternatively he became a permanent employee. Because he was a permanent employee Wesfi could not just decide
to put him off as it would do a casual. To put him off would require it to make enquiries about his performance and this leads
to the second part of the argument. Mr Llewellyn says that the concerns of Wesfi about Mr James’ conduct are not well
founded. There are explanations for his conduct and the conclusions Wesfi reached about his overall performance were not
available to it. Therefore to dismiss him means Wesfi has taken the action on an invalid basis and a dismissal must be unfair.

35 The counter argument is that when Mr James signed the casual contract it was consistent with arrangements that had been
made with the Union. Even though the contract did not specify a particular term it was well known to the parties that after
12 months a decision would have to be made whether either a person was appointed as a permanent or the casual engagement
came to an end. That was Wesfi’s understanding of its obligation arising from the discussions it had with the Union. All the
employees knew about this because Wesfi had arranged for Union officials skilled in the area of casual employment, Mr Carl
Young from the CEPU being one, to come to the site and to explain why an agreement had been made with the collective
Union group about the use of casuals. Casuals had to be used because of the fluctuating market conditions the Unions had
reluctantly accepted that was the reality of Wesfi’s trading position.
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36 Ms Auerbach argues that being the case when Mr James was approaching 12 months as a casual a decision was made whether
he would stay on as permanent. He did not make the grade and Wesfi then put him off. It was entitled to do so because he was
casual. He was a genuine casual because his working hours had been varying in length ever since he started working on the
casual engagement. He was told on the last night of each set of shifts when he would be required. He often did not work on the
same shift. There is clear evidence that he worked on various shifts, he was a genuine casual therefore he could be put off as a
genuine casual could. The style of his contract having met the criteria which are described in Squirrel v Bibra Lake Adventure
World trading as Adventure World (1984) 64 WAIG 1835.

37 Even though Wesfi did not have to rely upon his conduct to bring the relationship to an end nevertheless it did review how Mr
James had been performing. He was a worker who had been warned many times about various types of inappropriate conduct
so therefore it was open to Wesfi to conclude that it was not appropriate to retain him because of that conduct and it brought
his contract of employment to an end.

38 Having considered all of the evidence I have concluded as follows. Mr James was employed on a series of rolling contracts.
That changed in January 2001 when he signed a casual contract. That he signed a short term contract in retrospect at the same
time does not invalidate the contract he accepted as a casual worker from 18th January 2001 onwards. It could be said that
Wesfi did not need to have that short term retrospective contract signed that it was can be described as an abundance of
caution. The fact is that during the period the preceding acceptance of the casual contract of employment continued. It was a
contract accepted by conduct and the contractual form did not change until the casual contract was signed.

39 I therefore find that Mr James was on a casual contract of employment and in accordance with that contract his employment
could have been brought to an end at any time that he was no longer required to work. This is made clear in the contract of
employment which provides that there is no guarantee of any minimum hours of work per week under the contract as the
employee’s services will only be utilised on an as needs basis as operational requirements dictate. It is clear too from the notice
period in the contract that the ongoing employment was subject to both Mr James and Wesfi being able to give one hour’s
notice of termination at any time. Wesfi retained to it the right without notice and without compensation to bring the
relationship to an end without notice if there was any one of a series of categories of misconduct by Mr James.

40 I find that Mr James had been employed as a casual on 18th January 2002. By November in that year he was reaching the end
of the 12 month period. Wesfi was cognisant of the arrangement it had with the combined Unions to limit casual employment
to a period of no longer than 12 months. Acting upon its obligation in that respect which I find constitutes a collateral term to
his contract, Wesfi decided to bring the contract of employment of Mr James to an end. It decided to do so because it reached
the conclusion that Mr James, because of conduct, was not a person it could possibly make permanent. It could not make him
permanent because of repeated warnings given to him and his recidivism in respect to conduct after those warnings had been
given.

41 I find there were good grounds to conclude that Mr James was a person who did not accept the responsibilities of the position.
I observe that he was an extremely poor witness. His evasiveness was continual during his cross examination and the only
saving grace was that he did eventually make admissions about his conduct. Those admissions coincide with the memory of
how he conducted himself described in the evidence of the supervisors Mr Sturgess and Mr Andrews and Mr Emmet. There is
no reason the Commission should not accept their recollection of the events, it is corroborative of the contentions that Mr Trim
advanced about the reasons that he would not employ Mr James. In any event even if there were doubts about that evidence the
admissions of Mr James make it clear that there were good grounds upon which Wesfi could decide that it would not continue
the employment relationship.

42 For all of these reasons the Commission has decided that the application be dismissed.

_________

2003 WAIRC 08899
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE FOREST PRODUCTS, FURNISHING AND ALLIED INDUSTRIES INDUSTRIAL UNION
OF WORKERS, W.A. BRANCH, APPLICANT
v.
WESFI MANUFACTURING PTY LTD, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DATE FRIDAY, 1 AUGUST 2003
FILE NO. CR 22 OF 2003
CITATION NO. 2003 WAIRC 08899
_________________________________________________________________________________________________________

Result Dismissed
_________________________________________________________________________________________________________

Order
HAVING heard Mr M. Llewellyn who appeared on behalf of the Applicant and Ms A. Auerbach who appeared on behalf of the
Respondent, the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders—

THAT the application be, and is hereby dismissed.
(Sgd.) J. F. GREGOR,

[L.S.] Commissioner.

____________________
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2003 WAIRC 08924
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
COCKBURN BOWLING AND RECREATIONAL CLUB (INC.), RESPONDENT

CORAM COMMISSIONER J L HARRISON
DATE TUESDAY 5 AUGUST 2003
FILE NO/S. CR 55 OF 2002
CITATION NO. 2003 WAIRC 08924
_________________________________________________________________________________________________________

Result Application alleging unfair dismissal upheld and order issued for compensation in lieu of
reinstatement.

Representation
Applicant Ms S Northcott
Respondent Mr K Brown (as agent)
_________________________________________________________________________________________________________

Reasons for Decision
1 Ante (Tony) Krajancic was employed by the respondent, the Cockburn Bowling and Recreational Club (Inc) (“the Club”), until

26 February 2002 when he was summarily terminated for gross misconduct. As a result of Mr Krajancic being terminated the
Australian Liquor, Hospitality and Miscellaneous Workers Union, Western Australian Branch (“the applicant”) commenced
proceedings under s.44 of the Industrial Relations Act 1979 (“the Act”) alleging that Mr Krajancic was dismissed from his
employment in a harsh, unfair and oppressive manner. Conciliation proceedings did not reso lve the claim and the matter was
referred for arbitration under s.44(9) of the Act.

2 The memorandum of matters for hearing and determination is as follows—
“

SCHEDULE
1. The Applicant Union claims that the Respondent summarily dismissed Ante (Tony) Krajancic for gross

misconduct on 26/02/02.
2. The applicant claims that the dismissal was harsh, unfair and oppressive within the meaning of the Industrial

Relations Act 1979.
3. The applicant seeks an order for re-instatement of Ante Krajancic and/or compensation for the unfair

termination.
4. The respondent opposes the claim.
5. The respondent claims that it had the right to summarily terminate Ante Krajancic on 26/02/02 because of gross

and wilful misconduct.”
Background

3 Mr Krajancic was employed as the Club’s Bar Manager in 1994. As Bar Manager Mr Krajancic supervised staff, he was the
contact person for security call outs, he undertook stock control and in conjunction with the bar committee, the hiring and
termination of staff. Mr Krajancic’s day to day duties included reconciling the daily bar takings and obtaining change from the
local bank. He was also in charge of the Club’s TAB facilities. Mr Krajancic knew the combinations to the Club’s safes and
had keys to most parts of premises.

4 The Club’s operations are overseen by an Executive Committee which meets monthly. The current chairperson of the
Executive Committee is Mr Gregory Collis. The Executive Committee consists of five directors, the ladies’ president, the
men’s president, the secretary and the treasurer. The secretary is employed part-time and the treasurer receives an honorarium
for duties undertaken. The Club employs a bar manager as well as a number of casual bar employees and two to three green
staff. Additionally a number of volunteers assist with the Club’s operations. Until the end of 2001 there were no performance
issues of any note relating to Mr Krajancic or the way in which he conducted himself at work.

Respondent’s evidence
5 Mr Collis gave evidence that some time in 2000 concerns were raised with him about the efficiency and effectiveness of the

operations of the Club’s bar thus the respondent’s Executive Committee commissioned a time and motion study. A Bar
Operations Review Report (“Report”) was generated as a result of this study taking place (Exhibit R2). Arising from the
recommendations of this Report, he understood that a job description was drawn up for the position of Bar Manager (Exhibit
R8).

6 Mr Collis confirmed that Mr Krajancic was employed by the Club in 1994 because he was a bowler of some note and as the
Club was keen to have him as a bowler they appointed Mr Krajancic as the Bar Manager. In 2001 it became clear to the Club
that bar profits were not as high as the Club would have liked and in order to cut overheads Mr Krajancic was asked to ensure
that he roster his hours of work during peak times. This involved Mr Krajancic working Monday to Friday and the occasional
Saturday. At some time towards the end of 2001 Ms Standley told Mr Collis that she believed there were discrepancies in the
bar’s takings and that it was possible that some impropriety was occurring. It was her view that some of the money that was
coming across the bar as takings was not coming to the Club as income. Mr Collis stated that in order to find out what was
occurring Ms Standley made a decision to “spike” the till. This entailed putting an additional $20.00 in the till’s float at the end
of trading for the day, to see whether or not $20.00 would come up as a variation when the float was counted and recorded by
Mr Krajancic. Mr Collis stated that the first till “spiking” incident occurred on or about 22 October 2001. On 9 December
2001 Mr Collis stated that the till was again “spiked” and the amount by which the till was “spiked” did not show up in the
float the following day. On 23 December 2001 $100.00 was put in the float in a third “spiking” operation. When Ms Standley
reviewed the reconciliation of the till subsequent to this “spiking” she told Mr Collis that the extra $100.00 did not show up in
the float.  Mr Collis stated that till takings counted by Mr Krajancic regularly tallied with the register printout and it was his
view that this was not normal as small variations should occur from time to time.
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7 When Mr Krajancic took leave towards the end of December 2001 through to early February 2002 Mr Collis decided to install
video cameras overlooking the tills in the Club’s bar to review bar operations. Two surveillance video cameras were installed
on 12 February 2002, with one placed over the tills that Mr Krajancic and other staff operated and one was installed over the
bar where Mr Krajancic counted the day’s takings. Mr Collis stated that after Mr Krajancic returned from leave the bar area
was videotaped on five separate days up to 19 February 2002.

8 On 19 February 2002 Mr Collis was contacted by Perth Security Services (“PSS”), the security firm contracted by the Club to
review the videotapes of the Club’s bar. Mr Collis was told that PSS had serious concerns about Mr Krajancic’s behaviour. Mr
Collis thus requested PSS representatives to come to the respondent’s premises that afternoon and speak to Mr Krajancic about
these concerns. Mr Collis stated that PSS personnel interviewed Mr Krajancic in the Club’s boardroom and that he attended the
Club’s premises after work at approximately 5.00pm. Mr Collis gave evidence that he was not present when Mr Krajancic was
being interviewed but at some stage during the interview Mr Krajancic asked to speak with Mr Collis to discuss monies owed
by the Club to Mr Krajancic and monies that Mr Krajancic owed to the Club. Mr Collis subsequently received a report
summarising the tapes’ contents and the interview between PSS representatives and Mr Krajancic (Exhibit R7).

9 Mr Collis understood that late in the afternoon of 19 February 2002 police officers were called to the Club’s premises by PSS
personnel and he understood that after Mr Krajancic met with the police officers Mr Krajancic was told to leave the Club’s
premises. Mr Collis confirmed that Mr Krajancic was stood down at the end of this meeting. Mr Collis stated that he was not
sure who asked Mr Krajancic to leave the premises as he was not present at the time. After Mr Krajancic was stood down on
19 February 2002 Mr Collis had discussions with other Club members and as a result a decision was made to terminate Mr
Krajancic’s employment, effective 26 February 2002. Mr Collis stated that he was bitterly disappointed by Mr Krajancic’s
actions because he thought Mr Krajancic was an honest person.

10 Mr Collis stated that during the period from 19 to 26 February 2002 Mr Krajancic rang him on a number of occasions. Mr
Collis testified that Mr Krajancic told him that the Club was wrong to treat him the way it had and he wanted to do a deal with
the Club about monies owing to him and monies that he owed the Club.

11 Under cross examination Mr Collis confirmed that there were four reasons why Mr Krajancic was terminated. The first issue
concerned till operations. Mr Collis stated that Mr Krajancic did not close the till on a regular basis. Mr Collis was unhappy
about Mr Krajancic not closing the till because he understood that a number of drink sales were not being rung up and thus
recorded on the till roll, when the till was left open. Mr Collis was also unhappy about a significant number of “no sales” being
registered when Mr Krajancic worked at the bar as confirmed by the till roll. He stated that this number was in excess of the
number of “no sales” registered when other employees were on duty at the bar. Further, Mr Krajancic kept the till open after
being told to keep the till closed. The second issue related to Mr Krajancic taking money from the Club’s premises at the end
of the day and returning it the next day when the till was reconciled, contrary to Club procedures. The third issue concerned Mr
Krajancic betting during work time contrary to specific instructions not to do so. Mr Collis stated that the video surveillance
undertaken on the bar area between 15 and 19 February 2002 confirmed that Mr Krajancic was betting during work time. Mr
Collis said that he was unaware that Mr Krajancic was doing this until he saw the videotape. Also, Mr Krajancic was seen on
the videotape not paying for bets. As it was a condition of the Club’s contract with the TAB that employees operating the TAB
facility were not to bet during work time, this was in breach of the Club’s procedures. The fourth issue related to irregularities
in the till which involved the till always balancing when Mr Krajancic was working and that the Bar’s profit margin showed a
marked difference when Mr Krajancic was on leave.

12 Mr Collis stated that since Mr Krajancic left in February 2002 the till has the usual small variances as expected, bar profits had
increased and the number of “no sales” being registered at the till had decreased.

13 Mr Collis understood that Mr Krajancic did not purchase cigarettes in the latter part of his employment with the Club and he
said that Ms Standley had advised him of this. Mr Collis stated that he did not speak directly to Mr Krajancic on 19 February
2002 about the results of the PSS video surveillance and he confirmed that he relied on the report from PSS (Exhibit R7) in
order to make an assessment about what was on the videotape concerning Mr Krajancic’s actions. He stated that a number of
handwritten notes came with the videotapes that were given to the Club to review and that he read these handwritten notes to
obtain the information about what was on the videotapes.

14 Mr Collis stated that on 26 February 2002 he delivered a letter to Mr Krajancic advising him that his contract of employment
was terminated (Exhibit A18). Mr Collis stated that he has no doubt that Mr Krajancic had stolen money from the Club. This
was indicated by the large number of “no sale” registrations, the till continually being left open and the till reconciliation
always being even.

15 Mr Gregory Turner is a Club member and since May 2002 has been a member of the Club’s Executive Committee. He is
currently the Club’s bar director. Mr Turner stated that on 3 February 2002 he held a party at the Club’s premises and on
6 February 2002 he made a payment to Mr Krajancic of $1,550.00 in cash made up of $1,100.00 for the alcohol consumed at
the party and $450 for 10 cartons of beer. He confirmed that every till transaction at the Club should be rung up and monies put
into the till to enable accountability of the Club’s takings. He confirmed that bar till rolls record each transaction and that if a
transaction is not recorded there is no accountability. He stated that if the till was left open money could be stolen from the till.

16 Ms Standley is an accountant and was the Club’s part-time secretary from December 2000 to January 2003. Ms Standley
completed the Club’s payroll, took minutes at Executive Committee and Annual General Meetings, she was the Club’s
membership co-ordinator, she banked the Club’s takings and she reconciled the weekly bar takings each Tuesday with the
assistance of the Club’s treasurer.

17 Ms Standley confirmed that as a result of the Report drawn up in 2000 she prepared the bar manager’s duty statement on
1 February 2001 (Exhibit R8). She gave evidence that a copy of the duty statement was given to Mr Krajancic with his payslip
in the following week. Ms Standley stated that towards the end of 2001 she had concerns about Mr Krajancic not complying
with his duty statement. For example, on some occasions when she was in the vicinity of the bar she closed the till which he
had needlessly left open. At the time she reported this matter to Mr Collis.

18 At the end of 2001 the Club was experiencing financial problems and bar profits were low. She was concerned about the large
number of “no sales” transactions on the bar till printout and about the lack of variations in the till takings. In October 2001 Ms
Standley decided to “spike” the bar till in order to investigate her suspicions about the bar operations. Ms Standley confirmed
that the $20.00 put in the till in October 2001 did not show up in the bar’s float as a positive till variation the next day. Ms
Standley confirmed that the till was again “spiked” on 9 December 2001 when $25.00 was added, but no positive till variation
was reported when the till was reconciled by Mr Krajancic the following day. A third till “spiking” took place on 23 December
2001, when the Club’s treasurer, Mr Leonard Williams put in $100.00 of his own money. Again there was no positive till
variance recorded the following day. Ms Standley made a file note of these events (Exhibit R9). Ms Standley stated that she
assumed that Mr Krajancic was fixing up any discrepancies in the till float when any variation occurred, such as when the till
was “spiked”. Ms Standley stated that even though Mr Krajancic was supposed to be on annual leave on 24 December
2001 the day after the till was spiked, she was sure that Mr Krajancic had worked that day and that he counted the till takings
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as the reconciliation undertaken for that day was in his handwriting. Ms Standley stated that it was her view that any variation
which should have occurred in the till each day was being fixed up by someone either putting money in or taking money out to
match the amount on the till roll.

19 It was Ms Standley’s view that it was necessary to close the till after each bar transaction to ensure that all sales were recorded.
If the till was not closed sales could be made without being recorded and this would lead to lower bar profits.

20 Ms Standley stated that on one occasion after Mr Krajancic returned from leave in February 2002, till takings were
$121.90 down compared with what was on the till roll. She stated that when Mr Krajancic counted the takings the next
morning there was no evidence of a till variation showing for that day. It was Ms Standley’s view that this meant that someone
had put this money in the float to make up the difference.

21 Ms Standley stated that on the 19 February 2002 she saw Mr Krajancic betting at the TAB during working hours and she raised
this issue with Mr Collis.

22 Ms Standley confirmed that there could be a number of reasons for opening the bar till without recording a sale. These
included cashing cheques or when using EFTPOS. She confirmed that when she spoke to Mr Krajancic about not leaving the
till drawer open she did not ask him why the till was being left open. Ms Standley stated that she did not discuss the bar
manager’s duty statement (Exhibit R8) with Mr Krajancic when it was given to him.

23 Ms Nancy Scaffidi is a security officer with PSS. She stated that she reviewed the videotapes made at the Club between 15 and
19 February 2002, and she compiled a seven minute video containing extracts from these videotapes (Exhibit R12). Ms
Scaffidi stated that the videotapes taken of the Club’s bar showed Mr Krajancic taking money from the till and placing it in his
wallet. She stated that on reviewing the videotapes it was clear that Mr Krajancic was leaving the till open in between
transactions when other staff were not on duty and when staff came on duty he closed the till. She observed Mr Krajancic
placing bets on the TAB before work started, and Mr Krajancic was swapping money between the bar till and the TAB till. Ms
Scaffidi reviewed most videotapes more than once and then reported her findings to Angela Allen at PSS. She was then asked
to interview Mr Krajancic, which she did at approximately 3.30pm on 19 February 2002. Ms Scaffidi stated that the videotapes
demonstrated that only Mr Krajancic left the till open in between bar transactions and that Mr Krajancic was not ringing up all
sales made at the bar. At this meeting Ms Scaffidi put to Mr Krajancic that money had been removed from the till and put into
his wallet. Mr Krajancic stated that he could have been taking the money out to get change. Ms Scaffidi told Mr Krajancic that
there were already buckets of change on the bar counter. Mr Krajancic then stated that he could not remember if he took the
money for change or to buy cigarettes. Mr Krajancic confirmed if he was purchasing cigarettes that he did not generate a
receipt for the money he removed from the till to purchase cigarettes. Ms Scaffidi stated that Mr Krajancic said that the Club
owed him backpay and for a tiling job. Mr Krajancic was asked why the till was left open when only he was on duty. Mr
Krajancic replied that this was the normal procedure.

24 Ms Scaffidi confirmed that Mr Collis spoke to Mr Krajancic on 19 February 2002 and subsequently police officers were called
who then interviewed Mr Krajancic for approximately one hour.

25 Under cross examination Ms Scaffidi stated that it was clear from the videotapes that Mr Krajancic only shut the till when
other staff were on duty. Ms Scaffidi understood that because Mr Krajancic was taking money from the bar till and putting it in
the TAB till he was paying for his TAB debts from the bar till. She stated that late in the afternoon of 19 February 2002 Mr
Krajancic requested to talk to Mr Collis so that he could work something out with Mr Collis. She understood that as Mr Collis
wanted the police to handle the issue no arrangement was agreed between Mr Krajancic and Mr Collis. Ms Scaffidi confirmed
that she made handwritten notes about each of the videotapes when she reviewed them. Ms Scaffidi also confirmed that she
made handwritten notes of her discussion with Mr Krajancic, a copy of which was given to the police, and Exhibit R7 is the
type written copy of these notes.

26 Mr Williams has been a Club member for approximately 11 years and has been the Club’s Treasurer since 1994. He and Mr
Krajancic bowled together and he worked closely with Mr Krajancic in his role as Treasurer at the Club. Mr Williams stated
that he had no issue with Mr Krajancic’s trustworthiness. He gave evidence that towards the end of 2001 Ms Standley became
concerned about the lack of variation in the till takings. Mr Williams stated that he was aware that the till was “spiked” on
three occasions towards the end of 2001 and he confirmed that he was involved in the third “spiking”. He stated that he put
$100.00 of his own money into the bar float on 23 December 2001 and that this amount did not show as a positive till variation
when the float was reconciled the next day.

27 Mr Williams prepared the schedule of “no sales” registered on the till rolls from 1 April 2001 until 30 December 2001 (Exhibit
R13). He stated that in normal circumstances “no sales” registrations should not be very high and he stated that since February
2002 “no sales” registrations on the till rolls had dropped off. Mr Williams recalled that from 1995 onwards it was normal for
there to be variations in the till reconciliations. However, he stated that in the 12 months to February 2002 there had been few
variations in the daily float and when they have occurred the float had generally been under. He stated that whilst Mr Krajancic
was on annual leave float variations of small amounts occurred nearly every day as would be expected.

28 Mr Williams stated that he reviewed the till roll for the week that Mr Turner stated he gave Mr Krajancic $1,550.00 and could
not find any record of that amount being noted on the till roll. He also confirmed that he did not speak to Mr Krajancic about
the whereabouts of the $1550.00 Mr Turner claims he paid Mr Krajancic.

29 Under cross examination Mr Williams stated that “no sale” registrations could cover a range of situations including opening
the till for change and other purchases. He stated that the TAB register has its own float therefore there should be no need to
transfer money from one register to another. He stated that from time to time there may have been some purchases made from
the bar till for supplies however, this would be unusual. He confirmed that he did not speak to Mr Krajancic about his concerns
about the high number of “no sales” transactions.

Applicant’s evidence
30 Ms Lisa Jooste is the applicant’s information technology officer and has undertaken this role for approximately three years.

Her role includes systems administration, assisting with personal computer issues and operating the applicant’s help desk.
31 Ms Jooste confirmed that emails received from the Club’s agent in these proceedings, Mr Keith Brown (Exhibit A6)

demonstrated that Exhibit R8, which details the Club’s bar manager duties and which Ms Standley states was drawn up in
January 2001, was in fact generated by Mr Brown’s computer on 20 July 2002. She stated that by going into the properties
section of the emails sent by Mr Brown to the applicant in relation to the discovery of documents regarding this matter, it was
clear to Ms Jooste that Exhibit R8 was created on 20 July 2002. Ms Jooste stated that on reviewing Mr Brown’s
correspondence and Exhibit R8, that the document detailing the Club’s bar manager duties (Exhibit R8), even if it had been
emailed to Mr Brown it would still show the original creation date. She conceded under cross examination that even though the
document was created on Mr Brown’s computer on 20 July 2002 it is possible that this document could have existed prior to
20 July 2002 in a different format.
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32 Mr Krajancic has been a member of the Club since 1982 and he played pennant competitions for 17 of the 20 years that he was
a Club member. When Mr Krajancic commenced employment as the Club’s full time bar manager in 1994, his conditions of
employment were governed by a written contract (Exhibit A7). In September 1994 Mr Krajancic signed a new contract of
employment (Exhibit A8). Mr Krajancic gave evidence that since this date he did not sign any further contract relating to his
employment. Mr Krajancic stated that his duties included serving behind the bar, reconciling till takings, counting bingo
machine takings, ordering stock, obtaining change from the bank for the till, cleaning the beer lines and he was occasionally
called back to work when the security alarm went off. Mr Krajancic frequently used till takings to purchase items required by
the Club. This included buying items from a liquor store located close by if they ran out of stock before the Club’s liquor order
arrived. He also bought incidental items such as cleaning materials, soft drinks and cigarettes from a local shop. When he made
these purchases a receipt was normally put into the till reflecting the amount of money removed from the till to pay for the
goods.

33 Mr Krajancic maintained that whilst he was employed by the respondent he was never given a written duty statement.
34 Mr Krajancic stated that he frequently worked in excess of 38 hours per week because he worked at out of hours functions and

from time to time worked other employees’ shifts. He gave evidence that except for one year, he was not paid overtime for
working these additional hours. In 1997 Mr Krajancic wrote to the Club requesting a meeting with the Executive Committee to
discuss the hours he was working. The Executive Committee met on 12 December 1997 and it was resolved that Mr Krajancic
should adjust his roster to reduce the hours he was working and he was informed that the Bar Committee would review the
positions of bar manager and bar casuals (Exhibit A9). On 25 June 2000 Mr Krajancic wrote to the Executive Committee
requesting a pay increase as he had not had an increase since 1996 (Exhibit A10). Shortly after sending this letter he was told
that the Club intended reviewing procedures and positions in the bar.  Mr Krajancic confirmed that he had input into this
review. In February 2001 Mr Krajancic was given a copy of the recommendations from the Report generated by this review
(Exhibit A11), which includes the necessity of a job description for the bar manager to be drawn up and it refers to the till
being frequently left open for bar staff to conduct the next transaction.

35 Mr Krajancic maintains that he first saw the Club’s bar manager duty statement (Exhibit R8) in August 2002 when the duty
statement was forwarded by the Club’s agent Mr Brown to the applicant as part of the discovery process relating to this
application.

36 Mr Krajancic gave evidence that throughout his employment with the Club he was not given any warnings about his
performance. On the contrary he stated that he was given several commendations over the years, about his conduct. These
commendations are contained in Exhibits A13, A14, and A15. On 5 November 1999 the Club wrote to Mr Krajancic
complaining that he was not working efficiently and that the bar takings were not as high as they should be. At the time Mr
Krajancic approached Mr Collis seeking to have the letter withdrawn and Mr Krajancic gave evidence that Mr Collis told him
that the letter did not constitute a warning relating to Mr Krajancic’s performance.

37 Mr Krajancic confirmed that in January 2001 he received two memos from Ms Standley about till operations and keeping the
Club’s safes locked at all times (Exhibit A16). Mr Krajancic understood that these memos related to problems with “IOUs”
being issued to members, however, even though the Club’s Executive Committee was concerned about “IOUs” they continued
to be used. Mr Krajancic stated that locking the safes during the day as instructed by the Executive Committee was impractical,
and after discussion with the Executive Committee it was decided that the safes would only be locked at the end of each day.

38 As Mr Krajancic was concerned about the hours he was working without recompense, and about the level of his remuneration,
he sought assistance from the applicant. This led to the applicant writing to the Club on 18 January 2002 requesting a meeting
(Exhibit A1). In the event no meeting eventuated.

39 Mr Krajancic confirmed that he received a letter from Mr Collis on or about 26 February 2002 stating that he had been
terminated (Exhibit A18). Mr Krajancic stated that he was disappointed by the contents of the letter. He denied that he had
stolen money from the Club and Mr Krajancic was also concerned that Mr Collis refused to discuss his termination with him.

40 Mr Krajancic was asked to detail his recollection of the meeting which took place on 19 February 2002. Mr Krajancic stated
that at approximately 3.30pm on 19 February 2002 he was told to attend a meeting in the Club’s committee room. There were
two women in the room along with a male security guard. After he entered the room the security guard moved towards the
door and guarded it. Mr Krajancic stated that the meeting went on for some time. He was accused of stealing $200.00 from the
till on 15 February 2002. Mr Krajancic replied that he could not recall removing the money but if it was on the video then he
may have removed the money from the till to obtain change. Mr Krajancic stated that both women were very aggressive
towards him and informed Mr Krajancic that if he could admit to stealing $200.00 then it would be all over. After some time
the women left the room to allow Mr Krajancic time to think about his situation.

41 Mr Krajancic was told that if he did not admit to stealing $200.00 police officers would be called in to investigate the matter.
Mr Krajancic stated that if there was money missing from the till it would be confirmed on the till roll. He then asked to speak
to Mr Collis. Mr Collis came into the room but Mr Krajancic stated that Mr Collis did not want to talk to him and told him that
the matter was now in the hands of PSS. At one stage Mr Krajancic asked PSS to call the police as he was “sick and tired of
this game” (transcript page 222). Later that afternoon local police officers arrived and interviewed Mr Krajancic. Mr Krajancic
asked if he could contact his Union representative however he was not allowed to do so. He stated that no evidence was given
to him to support the accusation that he had stolen $200.00. At one stage Mr Krajancic needed to go to the toilet and he was
escorted there by a police officer. Mr Krajancic stated that whilst he was being interviewed by the female security officers no
notes were being taken. At one stage late in the meeting Mr Krajancic asked if he could telephone his wife because it was now
after his normal finishing time however he was not allowed to do so. Mr Krajancic gave evidence that just after 7.00pm PSS
officers told Mr Krajancic to leave the Club’s premises and not to return. He was then escorted off the premises by police
officers. Mr Krajancic stated that at the time of hearing he has not been charged by the police for stealing any money from the
Club.

42 On 20 February 2002 Mr Krajancic visited the applicant’s office. A union officer contacted Mr Collis on behalf of Mr
Krajancic and was told that Mr Krajancic was suspended pending an investigation. Mr Krajancic was advised to call Mr Collis
the next day to ask what was happening with his job. On 21 February 2002 Mr Krajancic rang Mr Collis who reiterated that Mr
Krajancic was suspended without pay pending an investigation. Mr Krajancic stated that he only telephoned Mr Collis once up
to the date on which he received his letter of termination.

43 Mr Krajancic was aware that Mr Collis wrote to the applicant on 7 March 2002 stating that Mr Krajancic knew why he was
terminated and it was Mr Collis’ view that Mr Krajancic had been given the opportunity to discuss this matter with the Club
(Exhibit A19). Mr Krajancic stated that he did not have any discussions with Mr Collis about why he was terminated, and that
he was given no clear reason as to why he was terminated. Further, he was not given any opportunity to put his side of the
story and respond to the allegations levelled against him.
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44 Mr Krajancic was asked to comment on the videotape that the Club relies on to demonstrate that Mr Krajancic had behaved
inappropriately (Exhibit R12). Mr Krajancic explained the various incidents detailed on the videotape. He stated that even
though he was seen taking money out of one of the tills he claimed that he would have done this to obtain change for the till.
He also stated that before the start of each day it was not uncommon for him to take small notes out of his wallet and to change
these for larger notes that were in the till’s float. He stated that given this explanation, it was his view that the tape showed no
evidence that he had stolen money from the Club. Mr Krajancic also stated that he occasionally exchanged money between the
TAB till and the bar tills to obtain small change (Transcript page 235).

45 Mr Krajancic was asked whether or not he left the till open between transactions. He stated that some times during busy
periods it was easier to leave the till open between transactions. He stated that even if the till was left open a sale registered on
the till would still show as a transaction on the till roll. Mr Krajancic stated that he was not warned by Ms Standley to keep the
till closed at all times.

46 Mr Krajancic stated that if there was a variation in the total amount on the till’s roll for that day and the amount of money in
the till at the end of the day he was instructed by the Club treasurer to ‘level the till’. This involved a “no sale” being registered
the next day so that he could make up any variation in the previous day’s takings so that the day’s takings would tally with the
till roll. Mr Krajancic stated that he was instructed to ‘level the till’ in this way to minimise the Club’s exposure to the Goods
and Services Tax (“GST”).

47 Mr Krajancic was asked why “no sale” items appeared on the till’s roll. He stated that “no sales” were used to change cheques,
to move money between tills, to open the till to make purchases, to occasionally fix a torn note, to give change for EFTPOS
transactions, and to occasionally level the till. Mr Krajancic confirmed that he normally reconciled the till on five of the seven
days that the bar was open. Mr Krajancic stated that he was directed by the Club’s treasurer to take money from the till to make
sundry purchases and to obtain change from the bank. Mr Krajancic was asked about the allegation that there was sufficient
change at the bar in February 2002 as shown on the videotape. Mr Krajancic stated that the bar needed notes to be changed in
addition to coins.

48 Mr Krajancic was asked about what took place on 24 December 2001. He confirmed that this was the first day of his holidays
but he had been asked by Mr Williams to come to the Club that day to show Mr Williams how to clean the beer lines as Mr
Williams was to undertake this task whilst Mr Krajancic was on leave. Mr Krajancic stated that when he arrived at the Club Mr
Williams was reconciling the till and he assisted him by recording the amounts. He was then asked to work that day as Mr
Williams was unexpectedly called away and in return he was given an additional day of leave.

49 Mr Krajancic was asked if he placed any TAB bets during work time. He stated that he occasionally did this and that he was
never told not to do so. He confirmed that he attended a three day training course to learn how to run the Club’s TAB
operations. He stated that he did not bet on credit and that on the videotape provided to the Club (Exhibit R12) there was no
confirmation that he was betting during work time.  He confirmed that a bet could be paid for with a winning ticket.

50 Mr Krajancic stated that he has been unable to obtain alternative employment since his termination. He stated that it was
difficult for him to obtain employment given the reason for his termination and because no certificate of service was supplied
by the Club. Exhibit A21 contains letters from employers who Mr Krajancic approached seeking employment. Mr Krajancic
stated that as a result of his termination he became severely depressed and at one stage was suicidal. He was admitted to the
psychiatric ward of Fremantle Hospital from 18 to 24 July 2002 with major depression. This is confirmed in a note from Dr
Yee-Ling Kuok (Exhibit A22). Mr Krajancic stated that because of his termination he has been unable to bowl for 12 months
and his illness has had a major negative impact on both Mr Krajancic and his family.

51 Under cross examination Mr Krajancic was asked about the operation of the second bar till. Mr Krajancic confirmed that as
this till was not able to be programmed properly it occasionally operated as a dry till for functions, that is, transactions were
recorded but monies were not put in the till. Mr Krajancic was asked about till variations on the daily reconciliation record. Mr
Krajancic stated that in his experience it was rare for the till to balance and it depended on the experience of the staff used by
the Club. He re-iterated that he was told by the treasurer in 2001 to keep the till balanced to minimise the GST paid on
shortages in the till.  Mr Krajancic stated that there were occasions when there were positive variances in the till. Mr Krajancic
was asked about the excessive number of “no sales” appearing on the till roll. He reiterated that “no sales” were rung up for a
wide range of reasons. Mr Krajancic was asked how often he needed to go to the bank for change. Mr Krajancic stated that he
frequently went to the bank either to change coins to notes or vice versa. He stated that he could go to the bank up to four times
a week.

52 Mr Krajancic agreed that at the meeting with PSS officers held on 19 February 2002 he mentioned that he did approximately
$2,000.00 worth of tiling for the Club and he thought that he would receive some reimbursement for undertaking this job. He
confirmed that he also mentioned that he believed that he was owed approximately $8,000.00 in wage underpayments.

53 Mr Krajancic was asked about the TAB till. He stated that this till always balanced except for very minor variations. He stated
that on two occasions large sums of money were lost due to mistakes by bar workers when he was not at work. He stated that
spot checks were done by TAB people and when he was operating the till the till always balanced. Mr Krajancic was asked
about credit betting. Mr Krajancic stated that he was aware that no one could place TAB bets on credit. He agreed that he did
place the odd bet during working hours but he stated that he always paid for a bet. He stated that sometimes a bet could be paid
by using credit from another ticket that he had a win on, therefore he could place a bet without any money being put into the
TAB till. He stated that members of the Club’s Executive Committee were aware that he undertook betting during working
hours and had never raised this issue with him.

54 Mr Krajancic confirmed that on Monday 24 December 2002 he was not supposed to be working and that he had given Mr
Williams the keys to the bar the previous weekend. He also re-iterated that it was Mr Williams who counted the till on the
morning of 24 December 2002.

55 Mr Krajancic was asked about the $1,550.00 Mr Turner gave Mr Krajancic as payment for the function which Mr Turner held
at the Club and for cartons of beer. Mr Krajancic stated that Mr Turner did not give him $1,550 on 6 February 2002 but if he
had given him this money he would have given Mr Turner a receipt. He recalls that he received approximately $350.00 from
Mr Turner sometime in early February 2002 as payment for eight cartons of Crown Lager. When asked what he did with the
money, Mr Krajancic stated that he probably rang it up as a sundry item as the payment was less than the full price as the
Treasurer had given Mr Turner a discount.

56 In re-examination Mr Krajancic was again asked about Mr Turner paying him $1,550.00. Mr Krajancic re-iterated that he did
not recall receiving any monies from Mr Turner for the cost of drinks consumed at his function however, he recalled receiving
payment of approximately $350.00 for eight cartons of Crown Lager beer which went into the till and the amount was probably
recorded under the sundries column on the till roll.

57 Mr Krajancic confirmed that he normally did not work at the Club on weekends and that each day that he was employed he
was replaced in the afternoon by another employee.
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Respondent’s submissions
58 The respondent concedes that Mr Krajancic was stood down without pay on 19 February 2002. The respondent argued

however, that Mr Krajancic was not treated unfairly in this regard as some months after Mr Krajancic was terminated the Club
paid Mr Krajancic annual leave entitlements up to the date of termination and wages for the period that Mr Krajancic was
stood down.

59 The respondent argues that Mr Krajancic breached the trust that the respondent had in him. The Club lost confidence in Mr
Krajancic because he did not close the till drawer after each transaction, he took Club money off site, he was undertaking TAB
betting during work time, there were till irregularities in relation to high levels of “no sales” transactions being recorded on the
bar tills and the bar was experiencing poor profit margins.

60 The respondent argues that there was sufficient evidence and exhibits tendered confirming that Mr Krajancic was aware that he
was required to close the till drawer after each transaction and to ensure that staff working under his supervision did the same.
In relation to the issue of taking money off site the Club relies on video evidence presented at the hearing showing Mr
Krajancic taking money from the bar till and placing it in his wallet. The Club maintains that the video evidence shows Mr
Krajancic taking money from the bar till, regularly leaving the bar till open, not recording transactions and placing monies
from the bar till into the TAB till. The evidence also demonstrates that Mr Krajancic placed tickets into the TAB betting
machine without placing any money in the TAB drawer. This is credit betting, which is an offence under the Totalisator
Agency Board Betting Act 1960 (“the TAB Act”). The respondent maintains that there is video evidence, as detailed in Exhibit
R12, showing Mr Krajancic placing bets at the TAB whilst he was standing behind the bar. At the time of placing the bets Mr
Krajancic was working alone and no other Club members were in the bar or TAB area. Mr Krajancic was aware that he was
not allowed to bet during working hours, as confirmed by his duty statement (Exhibit R8). The Club relies on the evidence of
Ms Standley and the video surveillance undertaken by PSS to confirm that Mr Krajancic was placing bets during working time.

61 The respondent concedes that as the video surveillance of the bar was limited to the area over the till, the Club was unable to
prove whether Mr Krajancic took the money from site and the exact sums of money involved could not be identified. The Club
maintains that the videotape recording (Exhibit R12) shows beyond reasonable doubt that Mr Krajancic took money from the
till and put the money into his wallet which he put in his back pocket but it is not clear how much money Mr Krajancic took.
The Club also relies on $1550.00 being given to Mr Krajancic by Mr Turner on 6 February 2002 and not being recorded on the
till roll on that day, as being evidence that at least some of the money given to Mr Krajancic by Mr Turner was
misappropriated by Mr Krajancic on that day. The Club concedes that whether this money was taken from site or whether Mr
Krajancic used it to fund his betting habit was unknown. Notwithstanding this Mr Krajancic failed to account for the funds
paid to him by Mr Turner which in the Club’s view amounts to misappropriation or theft of funds. The Club maintains that the
details of this transaction were not discovered until after Mr Krajancic was terminated.

62 The respondent believes that the “spiking” incidents demonstrate that Mr Krajancic was misconducting himself in relation to
till reconciliations. When the Club “spiked” the bar till on three occasions in late 2001, and when the till did not show a
variation subsequent to these “spiking” incidents it was clear to the Club that Mr Krajancic was not accurately and
appropriately accounting for the bar’s takings. The Club argues that Mr Krajancic’s failure to comply with the Club’s till and
reconciliation procedures meant that Mr Krajancic was misappropriating Club members’ funds, possibly to feed his gambling
habits.

63 Mr Krajancic stated at the meeting held on 19 February 2002 he was prepared to arrange restitution of any monies which he
owed the Club. The Club argues that this was an admission by Mr Krajancic of theft and it was appropriate to stand down Mr
Krajancic without pay at this point pending further investigation.

64 The respondent argues that the evidence given to show that Mr Krajancic mitigated his losses in the period subsequent to his
termination related to a period some three and a half months after he was terminated and therefore Mr Krajancic should not be
awarded any compensation for this period. Further, the Club submits that it should not be held accountable for Mr Krajancic’s
illness. In all of the circumstances the Club submits that this application should be dismissed.

Applicant’s submissions
65 The applicant maintains that the respondent has not made out its case for summarily terminating Mr Krajancic. The applicant

submits that the respondent has failed to discharge the onus upon it to demonstrate that Mr Krajancic’s conduct amounted to a
gross repudiation of his contract of employment justifying summary termination. The applicant maintains that the respondent’s
conduct in attempting to entrap Mr Krajancic and then summarily dismissing him without valid reason was grossly harsh,
oppressive and unfair. When taking into account all of the circumstances the Commission should order that the respondent pay
Mr Krajancic the maximum amount permitted under the Act as compensation.

66 The applicant argues that the only allegation put to Mr Krajancic before his dismissal was that he had been recorded on a
surveillance camera stealing $200.00 from the till. Mr Krajancic denied this allegation when it was put to him.

67 In relation to the four reasons relied upon by the respondent at the hearing to effect Mr Krajancic’s termination, the applicant
maintains Mr Krajancic was not directed to close the till drawer as submitted by the Club. In relation the second allegation of
Mr Krajancic taking money off site, Mr Krajancic denies that he stole money from the Club. He also claims that he did not
steal money from the bar till as a result of “spikings” which took place on Sunday 21 October 2001, Sunday 9 December
2001 and Sunday 23 December 2001. Mr Krajancic also denies stealing cash allegedly returned to the till on Tuesday
12 February 2002 and he denies that he took monies from the till during the period that the bar was videotaped. In relation to
betting during working time the applicant submits that there was no law or procedure precluding Mr Krajancic from
occasionally placing bets at work. In relation to till irregularities, the high level of “no sales” entered into the till, and the bar’s
poor profit margins the applicant argues that it is unclear as to why the Club relies on these allegations to demonstrate Mr
Krajancic should have been summarily terminated.

68 The applicant submits that Mr Krajancic’s duty statement (Exhibit R8) which purports to be a duty statement for the Club’s bar
manager was not generated in February 2001, the date that Ms Standley stated that it was generated, and that the Commission
should accept the expert evidence led by the applicant which confirmed that this document did not exist until after Mr
Krajancic was dismissed.

69 In relation to till irregularities Mr Krajancic admitted that he occasionally left the till drawer open and he gave reasons for
doing so. Further, Mr Krajancic stated that all bar staff left the till open from time to time. In addition, the Report (Exhibit R2)
refers to a number of staff leaving the till open on a regular basis. Mr Krajancic gave a plausible explanation for the high level
of “no sales” transactions and for levelling the till. As these accusations were not put to Mr Krajancic as one of the reasons for
his termination the applicant argues that the Club can not now rely on this as a ground for dismissing Mr Krajancic. Further,
Mr Krajancic was not warned about this behaviour nor was he given an opportunity to rectify his conduct in relation to this
matter. Mr Krajancic denies ever taking money off site except for the authorised purposes of making purchases for the Club
and obtaining change. In relation to the till “spiking” incidents Mr Krajancic has provided a plausible explanation that he
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would have balanced the till as directed by the respondent so that the till did not record a positive or negative balance. In any
event, this reconciliation process did not involve Mr Krajancic removing money from the Club’s till. The applicant relies on
the authority of Jones v Dunkel (1959) 101 CLR 298 as the Club did not lead evidence from Mr Steve Sewell, the Club’s bar
director in the last years of Mr Krajancic’s employment with the respondent as his evidence would have been relevant to the
Club’s till procedures.

70 Mr Krajancic gave a plausible explanation for the incident which was alleged to have taken place on Friday 15 February
2002 when Mr Krajancic was observed on video surveillance removing money from the till. He stated that he could have been
removing money to obtain change or to purchase items for the Club. Mr Krajancic gave evidence after viewing the videotape
(Exhibit R12) that it shows him removing money from his wallet and placing it in his hand under under his wallet, he then
placed other money from the till in his wallet and then the video surveillance is obscured and does not show what happens to
the money in his hand. Mr Krajancic said he would have then put the money down as he would have been changing notes. The
act of Mr Krajancic removing money from the till was the only allegation which was put to Mr Krajancic prior to his
termination and even though Ms Scaffidi put to Mr Krajancic that he was seen taking $200.00 from the till, Mr Krajancic
stated that it was impossible to tell from the video footage how much money he was removing from the till. Thus, there is no
evidence of gross misconduct having been proved, nor has there been any breach of procedure by Mr Krajancic.

71 Mr Krajancic did not deny occasionally placing bets on the TAB during work time. He gave evidence that in his view it was
not illegal for TAB workers such as himself to do this. He states he did this openly and in full view of the Club’s Executive
Committee members. Further, Mr Collis admitted in his evidence that the major issue in relation to this matter was that Mr
Krajancic failed to pay for his bets. The applicant argues that the Club has not produced any evidence to support this
allegation. Mr Krajancic maintained that the video surveillance evidence does not show him placing bets for himself during
work time. Mr Krajancic explained how it is possible to place a bet without placing money in the till as the till allowed the
operator to use winnings from a previous ticket to place a new bet. In the event neither of the two accusations were put to Mr
Krajancic whilst he was employed by the respondent nor during his interrogation on 19 February 2002, nor was it referred to
by Mr Collis in Mr Krajancic’s letter of termination dated 26 February 2002 (Exhibit A18). The first Mr Krajancic knew that
the Club was relying on this issue as a ground for termination was at the hearing.

72 Mr Krajancic was also accused of contributing to the bar’s poor profit margins however, no evidence was given at the hearing
to substantiate this assertion. Further, Mr Collis’ evidence about the use of tokens and the possibility that their use may have a
considerable impact on profits, casts doubt on the veracity of the Club’s accounting procedures.

73 The applicant argues that the Club concocted grounds for terminating Mr Krajancic after receiving a letter from the applicant
in January 2002 concerning Mr Krajancic’s wages.

74 The applicant argues that Mr Krajancic was not afforded procedural fairness. He was not given any warnings about his
performance in his eight years of employment with the Club. Only one allegation was put to Mr Krajancic about his behaviour
prior to his termination and then this issue was not raised by his employer. It was Ms Scaffidi who suspended the applicant
without pay on 19 February 2002.

75 Even though the applicant concedes that an employer can rely on grounds discovered after dismissal to justify termination, the
applicant maintains that the Club has not demonstrated that Mr Krajancic stole the $1,550.00 claimed to have been given to Mr
Krajancic by Mr Turner.

76 The applicant maintains that the Club took no consideration of Mr Krajancic’s long service nor the fact that he had not been
reprimanded throughout his lengthy employment. The conduct of the Club’s Executive Committee members in not raising any
issues with Mr Krajancic prior to his termination added to the unfairness of Mr Krajancic’s termination. Given the absence of
any substantive reason for terminating Mr Krajancic and given the complete absence of procedural fairness in effecting Mr
Krajancic termination the applicant submits that the Club abused its right to terminate Mr Krajancic. In summary the applicant
argues that the onus rested with the respondent to prove that Mr Krajancic had repudiated his contract of employment with the
Club. The applicant submits that this has not been proven with respect to the four grounds claimed. Having regard to all the
circumstances and given the tragic impact upon Mr Krajancic the applicant submits that it is necessary and appropriate for the
Commission to find that his dismissal was grossly unfair, harsh and oppressive. Further, the applicant submits that it is open to
the Commission to find that the Club’s advocate has breached the agent’s code of conduct because he tendered Mr Krajancic’s
alleged duty statement (Exhibit R8), via one of the Club’s employees, as a document created on 1 February 2001, whereas in
fact the document was created on 20 July 2002, some months after Mr Krajancic was dismissed.

77 The applicant is seeking compensation of $17,659.98 gross (six months’ wages) based on Mr Krajancic’s fortnightly wage of
$1,358.46. Mr Krajancic gave evidence that he has been unemployed for over 12 months and was unfit to work on medical
grounds due to the circumstances of his dismissal. Notwithstanding this Mr Krajancic has unsuccessfully attempted to mitigate
his loss. His dismissal has had a major impact on his health and he was hospitalised following an attempt at suicide. He has
suffered sleeplessness as a result of his depression and his dismissal has had a major deleterious impact on his family and it is
only been recently that he has been able recommence his bowling career with another club.

Findings and Conclusions
Credibility

78 I listened carefully to the evidence given by each witness. I was particularly impressed with the evidence given by Mr
Krajancic. In my view Mr Krajancic gave his evidence honestly and in a forthright matter and his evidence was consistent.
Further, his evidence was not broken down under extensive and wide ranging cross-examination. Where there is a conflict in
the evidence I prefer the evidence of Mr Krajancic to the evidence given by the respondent’s witnesses.

79 Some of the evidence given on behalf of the respondent was inconsistent. In particular Ms Standley gave evidence that was in
conflict with Mr Collis’ evidence in relation to Mr Krajancic betting during work time. Ms Standley claimed she informed Mr
Collis about Mr Krajancic betting during work time but Mr Collis stated that the first he knew about this was when PSS
representatives informed him of this. I find Ms Standley’s assertion that Mr Krajancic was given a duty statement (Exhibit R8)
in February 2001 must be treated with some caution. Ms Standley gave evidence that she gave a copy of Mr Krajancic’s duty
statement to Mr Brown, the respondent’s agent, in February 2002, however it is clear from the evidence of Ms Jooste that
Exhibit R8 was not generated until July 2002.

80 In arriving at this view I also take into account that the respondent neglected to call the Bar Directors who were in charge of
bar activities throughout the last three years of Mr Krajancic’s employment with the respondent and who could have given
evidence about till procedures.

81 This dismissal was summary in nature and the onus is on the applicant to demonstrate that the dismissal was unfair. However,
there is an evidential onus upon the employer to prove that summary dismissal is justified. (see: Newmont Australia Ltd v The
Australian Workers’ Union, West Australian Branch, Industrial Union of Workers (1988) 68 WAIG 677 at 679)
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82 The question of whether a person is guilty of misconduct justifying summary dismissal is essentially a question of fact and
degree. (see: Robe River Iron Associates v Construction, Mining Energy, Timberyards, Sawmills and Woodworkers Union of
Australia – Western Australian Branch & Ors (1995) 75 WAIG 813 at 819). In most cases the employee should be given an
opportunity to defend allegations made against them. In Bi-Lo Pty Ltd v Hooper (1992) 53 IR 224 at page 229 the Full Bench
of the South Australian Commission observed—

“Where the dismissal is based upon the alleged misconduct of the employee, the employer will satisfy the evidentiary
onus which is cast upon it if it demonstrates that insofar as was within its power, before dismissing the employee, it
conducted as full and extensive investigation into all of the relevant matters surrounding the alleged misconduct as was
reasonable in the circumstances; it gave the employee every reasonable opportunity and sufficient time to answer all
allegations and respond thereto; and that having done those things the employer honestly and genuinely believed and had
reasonable grounds for believing on the information available at that time that the employee was guilty of the misconduct
alleged; and that, taking into account any mitigating circumstances either associated with the misconduct or the
employee’s work record, such misconduct justified dismissal. A failure to satisfactorily establish any of those matters will
probably render the dismissal harsh, unjust or unreasonable.”

83 On the facts as I find them I am satisfied, at least on balance, that the respondent has not demonstrated that Mr Krajancic was
guilty of misconduct justifying summary dismissal. Further, I am satisfied that Mr Krajancic was treated unfairly and harshly
because he was not given sufficient opportunity to defend himself against the allegations relied upon to effect his termination.
It is also my view that Mr Krajancic was not treated appropriately by the respondent, given the way his termination was
handled. He was not afforded “a fair go all round” (see Undercliffe Nursing Home v Federated Miscellaneous Workers’ Union
of Australia, Hospital, Service and Miscellaneous, WA Branch (1985) 65 WAIG 385).

84 It was not in dispute that Mr Krajancic was employed as the Club’s bar manager for a lengthy period of time and in a position
of trust. Mr Krajancic oversaw TAB activities, he had combinations to the Club’s safes and keys to most parts of the
respondent’s premises. He undertook daily reconciliation of the bar takings, removed money from the till to obtain change
from the local bank and occasionally took money from the till to purchase sundry items. The evidence was clear that, apart
from being reminded to close the till at one point Mr Krajancic was not formally reprimanded for his behaviour or performance
at any stage throughout his employment with the respondent, nor was any specific issue raised with Mr Krajancic about the
way in which he was operating the bar. The issue of the bar’s poor profits was only raised once with Mr Krajancic when he
received a letter from the respondent in November 1999 highlighting the need for Mr Krajancic to work different hours in
order for the respondent to save money (Exhibit A12).

85 I accept that towards the end of 2001 the Club’s secretary, Ms Standley became concerned about the bar’s takings and poor
profits and she believed that there were discrepancies regarding the bar’s takings and outgoings. On this basis Ms Standley
formed the view that it was possible that some impropriety was occurring relating to the bar’s operation. This led to three
“spiking” operations where additional monies were put into the main bar till on 22 October 2001, 9 December 2001 and
23 December 2001. Ms Standley gave evidence that on each of the occasions that additional monies were put into the till, this
money did not show up in the float as a till variation over and above the bar’s daily takings. It is also clear from Ms Standley’s
evidence that on 12 February 2002 an amount of $121.90 was missing from the day’s takings but by 13 February 2002 this
amount did not show up as a variation, as this amount had been returned to the float. Given concerns arising from the “spiking”
incidents the Club arranged for PSS to undertake videotape surveillance of the bar area from 12 to 19 February 2002. A
summary of these tapes was played during the proceedings (Exhibit R12). When Mr Collis was informed that PSS had serious
concerns about Mr Krajancic’s activities behind the bar he requested PSS representatives to speak to Mr Krajancic about these
concerns. As a result a meeting took place on 19 February 2002 involving Mr Krajancic and three PSS personnel. At the end of
this meeting I accept Mr Krajancic’s evidence that he was told by PSS personnel to leave the Club’s premises as he was being
stood down without pay, and that he was escorted off the Club premises by two police officers.

86 I have concerns about the process adopted by the respondent when Mr Krajancic was stood down without pay on 19 February
2002 and subsequently terminated. It is my view that the respondent acted unlawfully in standing down Mr Krajancic without
pay. An employer has no common law right to suspend an employee without pay for misconduct even if that misconduct
would justify immediate dismissal (see: Macken, McCarry and Sappideen’s ‘The Law of Employment’, Fourth Edition at page
154). Even though Mr Krajancic was later paid wages for the period from 19 February to 26 February 2002, this does not make
the initial act of standing down Mr Krajancic without pay lawful. It was only after Mr Collis discussed Mr Krajancic’s
behaviour with other Club members subsequent to the events of 19 February 2002 that a formal decision was made by the
respondent to terminate Mr Krajancic’s employment effective from 26 February 2002 and Mr Krajancic was then notifed in
writing of this decision (Exhibit A18). At no stage was Mr Krajancic informed of the nature of the investigation which was
claimed to have taken place after 19 February 2002, nor was Mr Krajancic formally advised about the reasons for his
termination.

87 I find that Mr Krajancic was denied procedural fairness when he was terminated as he was not given an adequate opportunity
to respond to the allegation that funds were missing or any other reason relied on to effect his termination. Further, the
termination letter sent to Mr Krajancic on 26 February 2002 (Exhibit A18) does not specify the basis upon which the
respondent had the view that Mr Krajancic had misconducted himself. Although there is reference in the letter to missing funds
there are no details about which funds were missing and when the funds were alleged to have been stolen. Even though Mr
Krajancic contacted Mr Collis after 19 February 2002 seeking more information about his situation as Mr Krajancic wanted to
resolve the issues in dispute, Mr Collis refused to have discussions with Mr Krajancic. Further, it was not made clear to Mr
Krajancic that the meeting he was summonsed to on 19 February 2002 would be disciplinary in nature and that his contract of
employment could be terminated as a result of the events of this meeting due to him stealing from the respondent.

88 I also find that Mr Krajancic was treated unfairly by being stood down by PSS representatives and escorted off the Club’s
premises by police. Further, Mr Krajancic was not given details as to why he was being stood down. I accept that discussions
took place at the meeting held on 19 February 2002 about Mr Krajancic removing money from the bar till and Ms Scaffidi told
Mr Krajancic that video evidence showed him taking money from the bar till and placing it in his wallet. However, Mr
Krajancic gave an explanation for these actions. Ms Scaffidi confirmed that Mr Krajancic stated that he could have taken
$200.00 from the till to obtain change or possibly to buy cigarettes when it was put to him that he was removing money from
the till. Even though there was an accusation of Mr Krajancic stealing $200.00 from the respondent no evidence was presented
to Mr Krajancic to support this allegation, apart from assertions from PSS representatives. Mr Krajancic also had to suffer the
indignity of having the interview room door guarded throughout the meeting. Police officers were then called by the Club to
speak to Mr Krajancic about the stealing allegation and to escort him off the premises in what must have been a humiliating
fashion. In my view it was not acceptable for Mr Krajancic to be stood down by PSS representatives, nor is it appropriate that
an employee be escorted away from his workplace by police officers when no charges have been laid against that employee.
Even though Mr Collis was on the Club’s premises after the meeting commenced and Mr Collis met briefly with Mr Krajancic
after the meeting started, Mr Collis did not even give Mr Krajancic the courtesy of telling him that his contract of employment
was suspended.
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89 I am not convinced that the respondent undertook a full and proper investigation into the events relied upon by the respondent
to effect the applicant’s termination. Mr Krajancic’s letter of termination (Exhibit A18) does not state that the respondent
investigated Mr Krajancic’s actions after 19 February 2002. The letter refers to “the preliminary but conclusive investigation
by the club on Tuesday 19th February 2002” and makes no reference to any further investigations or discussions. Mr Krajancic
was not show the videotape summary (Exhibit R12) relied on by the respondent before he was terminated and no evidence was
given by the respondent about the efforts made to check the till for receipts for cigarettes which may have been purchased.
Even though Mr Collis stated that there were no receipts for any purchases (Transcript page 38) he does not refer to this being
for the period that Mr Krajancic was videotaped and Mr Krajancic was not given any opportunity to demonstrate where a
receipt may have been if it had been generated. It appears that the respondent did not check with the shop where Mr Krajancic
could have purchased cigarettes, nor was an investigation undertaken to confirm whether or not Mr Krajancic obtained change
on the day he was alleged to have stolen $200.00. Even though Mr Collis gave evidence that subsequent to the meeting held on
19 February 2002 the respondent investigated Mr Krajancic’s behaviour and the issues arising from the videotape evidence, the
nature of this investigation was never made clear to the Commission or Mr Krajancic nor was Mr Krajancic given any
opportunity to respond to what the Club relied upon to confirm its decision to terminate Mr Krajancic’s contract of
employment. Mr Krajancic’s termination letter stated that Mr Krajancic had admitted stealing a sum of money. This is contrary
to Mr Krajancic’s evidence, which I accept, that he did not admit to stealing any money from the Club at any stage. I note there
is evidence about discussions between Mr Collis and Mr Krajancic about possible monies owed by Mr Krajancic to the
respondent. Even though Mr Collis gave evidence that Mr Krajancic tried to negotiate a deal with Mr Collis about any monies
the Club believed Mr Krajancic owed it, this proposal by Mr Krajancic could well have been an attempt to clarify the nature of
the allegations against him so that Mr Krajancic could address the issues in dispute. In the event, Mr Collis refused to specify
what he believed Mr Krajancic owed the Club. I find that Mr Krajancic was given no clear details about why he was stood
down on 19 February 2002, nor was he given an opportunity in the week after he was stood down to give his version of events
and to adequately respond to the allegations relied on by the respondent to terminate Mr Krajancic.

90 I am not convinced that the respondent had good reason to stand Mr Krajancic down on 19 February 2002. There was
sufficient evidence given in these proceedings to confirm that one of Mr Krajancic’s duties was to obtain change from the
bank. This was confirmed in the evidence given by Mr Krajancic (Transcript pages 201) and Mr Collis (Transcript pages
19 and 20). On the day that Mr Krajancic is alleged to have stolen $200.00 it could well have been that Mr Krajancic was
removing monies from the bar till to either obtain change or he was putting money into the till in order to exchange smaller
notes for bigger notes. From the evidence given in these proceedings and from a review of the videotape (Exhibit R12)
provided by the Club, it is not clear to me that on 19 February 2002 the Club could have formed the view that Mr Krajancic
was stealing money from the Club.

91 At the hearing this matter was complicated by the respondent relying on four additional reasons, as detailed by Mr Collis, for
summarily terminating Mr Krajancic. Mr Krajancic was accused of continually leaving the till drawer open between
transactions, he was accused of taking money off site, of betting during work time and that he was involved in till
irregularities. Except for the stealing allegation (removing money off site) none of these issues were raised with Mr Krajancic
prior to his termination, thus Mr Krajancic was denied the opportunity to respond to these allegations.

92 It is clear that the issue of not closing the till drawer was a problem the Club faced over some years and that Mr Krajancic was
not the only person who left the till drawer open. The Report undertaken in 2000 notes that leaving the till drawer open
between transactions was an issue for all staff including the large number of employees who worked on a casual basis in the
bar. Even though Ms Standley reminded Mr Krajancic about closing the till, Mr Krajancic was not formally warned about this
issue.

93 I accept Mr Krajancic’s evidence that even though he took money off site he did not steal money from the bar till. He gave a
range of reasons, which I accept, for removing money from the till. I also accept Mr Krajancic’s explanation about levelling
the till and I find that Mr Krajancic was directed by the respondent to ensure that the money in the till balanced with the
amount on the till roll and that this was condoned by the Club. The evidence was clear that this process of reconciliation
operated when the till was both under and over. It is also clear that no evidence was given that Mr Krajancic was approached
about this being a problem for the respondent. The respondent had the opportunity to give evidence about this issue but chose
not to call the Bar Director who was the Executive Committee member responsible for bar activities. It is also my view that the
respondent could not conclusively demonstrate that it was Mr Krajancic who reconciled the till on 24 December 2001, casting
doubts about Mr Krajancic’s actions in relation to this “spiking” incident. Mr Krajancic denied that he reconciled the till on
24 December 2001 and no specific evidence was brought by the respondent to refute Mr Krajancic’s explanation. I accept Mr
Krajancic’s evidence as to why there was a high level of “no sales” registered on the till roll. I also note that whilst Mr
Krajancic was on leave, a similar level of “no sales” was registered by persons operating the bar at that time, as demonstrated
by the contents of Exhibit A4. In relation to the allegation concerning the bar’s poor profits, I accept that the use of tokens
could have contributed to reduced bar profits. Further, no documentation was submitted by the respondent to support its
contention that bar profits increased dramatically after Mr Krajancic was terminated.

94 Mr Krajancic conceded that from time to time he undertook betting during work time. In my view Mr Krajancic was aware that
it was inappropriate to undertake this activity, however I accept his evidence that some of the respondent’s Executive
Committee members were aware that he was undertaking this practise, thus this activity was condoned. I also accept Mr
Krajancic’s evidence that a bet could be placed without money being put into the till, by using credit from a previous winning
bet. Further, it is clear that the applicant was never warned about this behaviour being unacceptable. I also take into account
that the video surveillance undertaken in February 2002 demonstrates that Mr Krajancic was placing bets at the TAB but only
when the bar was closed.

95 There was an issue about the applicant’s duty statement. Even though the respondent relied heavily on the contents of this
document as forming Mr Krajancic’s contract of employment with the respondent it is clear that this document outlines the
duties that Mr Krajancic was meant to undertake whilst working as bar manager and does not constitute the terms of his
contract of employment with the Club. I find on the evidence, however, that the document before me was not the original
document generated in February 2001 as previously stated which casts doubt on the credibility of the respondent’s evidence.

96 The Club relied on a further allegation at the hearing relating to Mr Krajancic misconducting himself which the respondent
claimed came to light after Mr Krajancic was terminated. The Club maintains that Mr Turner gave Mr Krajancic $1,550.00 on
or about 6 February 2001 (Transcript page 83) and it was implicit in the respondent’s submissions that this money remained
missing and that Mr Krajancic had something to do with the missing funds. I find that on the balance of probabilities and on
the evidence before me, that even if Mr Turner gave Mr Krajancic $1,550.00 on or about 6 February 2002 there is no evidence
that Mr Krajancic kept this money for his own purposes. In the event I accept Mr Krajancic’s evidence that Mr Turner paid
him for eight cartons of crown lager being approximately $350 in early February 2002 and it is probable that this amount is
recorded in the sundries column on the till rolls for that week, as stated by Mr Krajancic. Even though Mr Krajancic claims
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that he did not receive $1,550.00 from Mr Turner on 6 February 2002 I find that the respondent has not demonstrated that the
balance of the money Mr Turner claims he gave to Mr Krajancic was retained by Mr Krajancic. Apart from Mr Turner’s
evidence, no additional evidence was given by the respondent to support the respondent’s claim that Mr Turner gave Mr
Krajancic $1,550.00 on 6 February 2002. I also take into account Mr Krajancic’s evidence about the proper procedures which
should have been followed when paying for functions of this nature, and that it would have been unusual for Mr Turner to pay
Mr Krajancic in the manner that Mr Turner stated this payment occurred.

 Mr Krajancic stated:
“ ... Mr Turner has never paid me for the function. When he had a function, I wasn’t at work. If I was at work, I would
issue with a receipt. I don’t think the company director will pay someone $1500 cash without asking for a receipt. I
wouldn’t imagine so. If I did accept the money, I would give him a receipt. And I’m completely disputing all this because
I cannot recall what days. These sets of here - - I cannot - - I’m not the best of my health. I just can’t - - this means
nothing to me now.
So you’re saying Mr Turner’s evidence was incorrect?---Exactly, Commissioner. As I said, bill was supposed to be paid
on the end of the night. Now, if Mr Turner had a function before I was at work, he would’ve had to pay on the end of the
night. That’s what our contract - - I got a copy in my file, contract says. Mr Turner would also have to receive his bond
back which is $200 held by secretary. Now, secretary cannot clear the bond unless I give all clear; “Yes. This man paid.
This is the money that we received. Now you can clear the bond”. I totally dispute that Mr Turner gave me any money for
his function.”

(Transcript page 279)
Despite efforts by the respondent at the hearing to have the till roles scrutinized by Mr Krajancic to confirm the respondent’s
contention that the full amount of $1,550.00 was not recorded on the till roll in the week in question it became clear during
these proceedings that a review of the till rolls for that week was inconclusive.

97 There is an onus on the respondent in proceedings of this nature to demonstrate that Mr Krajancic misconducted himself
sufficient to warrant summary termination. In my view the only breach of Mr Krajancic’s contract of employment that the
Club has demonstrated in these proceedings is that Mr Krajancic placed the occasional bet during work time, which Mr
Krajancic concedes. It was also alleged that Mr Krajancic undertook credit betting however, I accept Mr Krajancic’s
explanation of how a bet could be made without money being used. Given Mr Krajancic’s lengthy service and given his trusted
position, a warning would have been appropriate if these issues were indeed a problem for the Club. Given that some of the
Club’s Executive Committee members were aware of this practise it may not have even been appropriate for a warning to be
given to Mr Krajancic about this issue.

98 In all of the circumstances I find that the respondent has failed to discharge the onus on it to demonstrate that Mr Krajancic’s
repudiated his contract of employment with the respondent.

Compensation
99 I am satisfied on the evidence that the working relationship between the applicant and respondent has broken down such that

an order for re-instatement would be impracticable.
100 I therefore now turn to the question of compensation. I apply the principles set out in Bogunovich v Bayside Western Australia

Pty Ltd (1998) 78 WAIG 3635 and Tranchita v Wavemaster International Pty Ltd (1999) 79 WAIG 1886.
101 On the evidence I am satisfied that the Mr Krajancic took reasonable steps to mitigate his loss. Despite being unwell, Mr

Krajancic applied for a number of jobs, however he was unsuccessful in obtaining alternative employment. I am satisfied Mr
Krajancic had an ongoing expectation of work with the respondent if he had not been unfairly terminated. It is clear the
respondent continues to operate its bar as confirmed by Exhibit A4. Apart from some issues relating to pay, it appears that Mr
Krajancic had a good working and personal relationship with a number of the respondent’s Executive Committee and with bar
patrons. He was also an active and successful bowler at the Club.  If the respondent had dealt with Mr Krajancic openly about
its concerns, then the trust between Mr Krajancic and members of the respondent’s Executive Committee may not have broken
down and Mr Krajancic may well have continued as the Club’s bar manager for some years. In the circumstances I find Mr
Krajancic’s loss to be at least one year’s wages (35,319.96 gross per year - 26 x $1,358.46).

Injury
102 The notion of injury must be treated with some caution. In AWI Administration Services Pty Ltd v Birnie (2001) 81 WAIG

2849 Coleman CC and Smith C observed at 2862—
“It is accepted that there is an element of distress associated with almost all employer initiated terminations of
employment. For injury to be recognised by way of compensation and thereby fall outside the limits which can be taken
to have normally been associated with a harsh, oppressive or unfair dismissal there needs to be evidence that loss of
dignity, anxiety, humiliation, stress or nervous shock has been sustained. Injury embraces the actual harm done to an
employee by the unfair dismissal. It comprehends ‘all manner of wrongs’ including being treated with callousness
(Capewell v Cadbury Schweppes Australia Limited (1998) 78 WAIG 299).”

103 It is clear that Mr Krajancic was devastated by his dismissal and by the callous manner adopted by the respondent in standing
down and terminating Mr Krajancic. I accept that the nature of Mr Krajancic’s termination and the poor way it was handled by
the respondent contributed significantly to Mr Krajancic having to be hospitalised after his termination. The extent of his
illness is supported by the contents of Exhibit A22. Given the traumatic time Mr Krajancic has suffered, and the dramatic
effect on his health and family I find that it is appropriate to award Mr Krajancic $10,000.00 for injury as compensation.

104 S23A of the Act caps the awarding of compensation at 6 months’ remuneration and as the loss that Mr Krajancic has suffered
is in excess of this amount I therefore order that $17,659.98 gross (6 months’ remuneration) be paid to Mr Krajancic.

105 A Minute of Proposed Order will now issue.

_________
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2003 WAIRC 08980
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
COCKBURN BOWLING AND RECREATIONAL CLUB (INC.), RESPONDENT

CORAM COMMISSIONER J L HARRISON
DATE OF ORDER FRIDAY 8 AUGUST 2003
FILE NO/S. CR 55 OF 2002
CITATION NO. 2003 WAIRC 08980
_________________________________________________________________________________________________________

Result Application alleging unfair dismissal upheld and order issued for compensation in lieu of
reinstatement.

_________________________________________________________________________________________________________

Order
HAVING HEARD Ms S Northcott on behalf of the applicant and Mr K Brown (as agent) on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby—

1 DECLARES THAT the dismissal of Ante Krajancic by the respondent was unfair and that reinstatement is
impracticable;

2 ORDERS the respondent to pay Ante Krajancic compensation in the sum of $17,659.98 gross within 14 days of
the date of this order.

(Sgd.) J. L. HARRISON,
[L.S.] Commissioner.

____________________

2003 WAIRC 04834
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES TRANSPORT WORKERS’ UNION OF AUSTRALIA, INDUSTRIAL UNION OF WORKERS,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
BHP IRON ORE LTD, RESPONDENT

CORAM COMMISSIONER S J KENNER
DELIVERED WEDNESDAY, 20 FEBRUARY 2002
FILE NO/S. CR 328 OF 2000
CITATION NO. 2002 WAIRC 04834
_________________________________________________________________________________________________________
Result Application dismissed in part.
Representation
Applicant Mr M Llewellyn
Respondent Mr R LeMere QC of counsel and with him Mr R Kelly of counsel
_________________________________________________________________________________________________________

Reasons for Decision
1 The substantive matter referred for hearing and determination in this application is a claim by Mr Gibson, a member of the

applicant union, that he was harshly, oppressively and unfairly dismissed on 27 November 2000 for breaching the respondent’s
drug and alcohol policy. Additionally, by amendment to the matters referred for hearing and determination granted by leave on
the first day of the hearing of this matter, the applicant also claims that Mr Gibson has been denied, as a benefit due to him
under his contract of employment with the respondent, salary continuance whilst his unfair dismissal claim is being dealt with
and determined by this Commission.

2 As a consequence of the applicant being granted leave to amend its claim, a preliminary issue was raised by the respondent,
that being that the application giving rise to these proceedings, was not filed “within 5 days” of the termination of Mr Gibson’s
employment, as required by the relevant provisions of the Industrial Relations Agreement 1989 (“the Agreement”) by which
the parties to these proceedings are bound. Given the significance of this issue as to the competency of this limb of the
applicant’s claim, it was determined that this matter be dealt with by the Commission as a preliminary issue.

3 Mr Llewellyn, as agent for the applicant, submitted that by clause 3.0(1) of the Agreement, if an employee is dismissed by the
respondent and that dismissal is challenged, provided that the relevant union files an application in this Commission within
five days of the termination, the employee concerned is entitled to receive payment as if he or she was working normal
rostered hours.

4 Whilst the schedule to the application filed by the applicant refers to Mr Gibson’s employment having been terminated by the
respondent on 27 November 2000, it was common ground that the dismissal was actually effected on 28 November 2000, by
letter of that date with payment in lieu of notice. That day was a Tuesday. The notice of application giving rise to these
proceedings was filed in the Registry of the Commission on 4 December 2000, which application bears the stamp of the
Registrar of that date. It was submitted that disregarding the day of 28 November, the day on which the termination was
effected, the notice of application was filed on the sixth day following the dismissal. Whilst it was conceded that this was not
within five days as prescribed by the Agreement, the applicant submitted that as the fifth day was a Sunday, the notice of
application was filed on the next working day that being Monday 4 December 2000. In this regard, it was submitted that by
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regulation 3(3) of the Industrial Relations Commission Regulations 1985 (“the Regulations”), the notice of application should
be regarded as having been filed within time.

5 Furthermore, Mr Llewellyn submitted that consistent with the doing of equity and good conscience pursuant to s 26(1)(a) of
the Act, in any event, an extension of time should be granted.

6 Mr Le Mere QC for the respondent submitted that the notice of application was not filed “within 5 days” of Mr Gibson’s
dismissal and such a requirement should be strictly construed. He submitted that the question involves the interpretation of the
relevant provisions of the Agreement and there was no room for the exercise of a discretion pursuant to s 26(1)(a) of the Act.
Counsel referred to the well-known authorities in this jurisdiction in relation to the interpretation of awards, industrial
agreements and instruments generally.

7 Mr Le Mere referred to and relied upon Susiatin v Minister for Immigration and Multicultural Affairs (1998) 52 ALD 238, a
decision of the Federal Court, in relation to an immigration review application. In that case, the phrase “within” was
considered by Beaumont J in the context of s 478(1)(b) of the Migration Act 1958 (Cth).

Consideration
8 In my opinion, the provisions of clause 3.0(1) of the Agreement must be interpreted consistent with the established principles

of construction of instruments: Norwest Beef Industries Ltd & Ors v Australian Meat Industry Employees Union, Industrial
Union of Workers (1984) 64 WAIG 2124; Robe River Iron Associates v Amalgamated Metal Workers and Shipwrights Union
of Western Australia and Ors (1987) 7 WAIG 1097; The Federated Miscellaneous Workers Union of Australia, Hospital,
Service and Miscellaneous WA Branch v Wormald International (Australia) Pty Ltd & Ors (1990) 70 WAIG 1287. That is, in
construing the relevant provisions of the Agreement, the words used in it must be given their ordinary and natural meaning,
when read within the context of the entire instrument. If the meanings of the words used are able to be ascertained in this
fashion, it is neither necessary nor permissible to look beyond the plain and ordinary meaning of the words used, to the
intention of the parties to the Agreement or to any extrinsic materials. This is a judicial process and leaves no room for the
exercise of discretion pursuant to s 26(1)(a) of the Act.

9 Relevantly, clause 3.0 of the Agreement provides as follows—
“In the event of an employee being terminated by the Company and the Union seek to challenge that termination in the
WAIRC, the employee shall receive a payment to the value of normal rostered hours he would have received (less usual
payroll deductions) had he still been employed, and retain accommodation under previous arrangements up until the
matter is determined by the WAIRC, provided that—

a. The Union file the application in the WAIRC within 5 days of the termination and, or within 5 days of the
matter having been before the Working Committee.

b. No industrial action is taken whatsoever in respect to the termination.
c. The above payment shall cease if the employee is in receipt of any wages or remuneration from employment

with another employer during this period.
d. All other monies payable under the Award upon termination will be held pending the outcome of the matter in

the WAIRC.”
10 In my opinion, on its ordinary and natural meaning, the words used in the preamble to clause 3.0 of the Agreement provide a

condition precedent to the obligation on the respondent to continue to pay a dismissed employee. That condition precedent is
either that the relevant union commence proceedings in this Commission “within five days” of the termination, or, it does so
“within five days” of the termination of employment being brought before the Working Committee. It was common ground
that the latter condition was not relevant to the determination of this matter.

11 What then is meant by “within five days” for the purposes of this provision?
12 The Agreement is an unregistered instrument to which the applicant and other unions and the respondent, are parties. That

being so, the Agreement is not a “written law” for the purposes of the scope and application of the Interpretation Act 1984 and
in my view, that Act has no application to the matter to be determined in these proceedings.

13 I therefore approach this matter by applying the ordinary and natural meaning to the words used in this provision of the
Agreement. In Susiatin, when considering the meaning of the word “within” for the purposes of s 478(1)(b) of the Migration
Act 1958 (Cth) Beaumont J said at 243-244—

“I turn then to the provision of s 478(1)(b). As has been noted, it is there provided, as a mandatory requirement that an
application of the present kind “must be lodged with a Registry of the Federal Court within 28 days of the applicant being
notified of the decision”.
The first question that arises concerns the meaning of the terms “within” in this context. In Reynolds v Reynolds [1941]
VLR 249, O’Bryan J said (at 252)—

The word “within” in relation to a period of time does not usually mean “during” or “throughout the whole of”; it is
more frequently used to delimit a period “inside” which” certain events may happen.

In Morton v Hampson [1962] VR 364, the full court said (at 365)—
The modern rule in elation to a period of time fixed by statute “within” which an act is to be done after a specified
event is that the day of the event is to be excluded; the next day is that first day of the stipulated period and the time
expires on the last day of the period, counting from and of course including the first day.

In Ward v Walton (1989) 10 MVR 537; 66 NTR 20, a question arose as to the meaning of s 44(3)(b)(i) of the Limitation
Act 1981 (NT) which prohibits the exercise of a discretion to extend the time to lodge an action for damages arising from
a motor vehicle accident unless the court is satisfied that the action has been instituted “within 12 months after the
ascertainment of” the material facts by the plaintiff. Asche CJ said (at MVR 541; NTR 24)—

So far as the Oxford English Dictionary defines “within” in temporal terms, those definitions are as follows:  “In the
limits of (a period of time); most usually, before the end of, after not more than; also, since the beginning of, not more
than… ago; or generally between the beginning and end of, in the course of, during”.
Clearly some of those definitions favour the appellant, (before the end of), some, the respondent (during). In the
context, however, and to avoid an otherwise absurd result I consider that the former meaning is appropriate. For it
seems to make good sense for the court to be satisfied that “the action was instituted within” (ie before the end of or
not later than) “12 months after the ascertainment of those facts by the plaintiff”.
A reading of “within” as meaning “before the end of” appears in Earl of Morton’s Trustees v McDougal 1944 SC
410….Lord Justice-Clerk Cooper said, at 443: “it is to be noted that the words are ‘within one month’ and not
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‘within the month’. According to its normal significance, as evidenced by the dictionaries, ‘within’ when applied to a
period of time most usually means ‘before the end of’…It seems to me that that is a sufficient meaning to give to the
words of the statute – in other words to read them as prescribing a time limit on the expiry of which, if the claim and
particulars have not been given, the claim will prescribe.”

In my opinion, the word ‘within’ in the present context, has a meaning similar to that attributed to it in the authorities I
have mentioned, that is to say, it should be read as indicating the limits of a period before the end of which the relevant
act must be done and that for this purpose, the day of the act in question is to be excluded. That is to say, for present
purposes, I accept the approach with respect to calculation of the time or its reckoning suggested on behalf of the
minister, although I do not think that the Acts Interpretation Act provision applies at least directly here. The same result
as that contemplated by s 36(1) of the Acts Interpretation Act is achieved by interpreting the word “within” in the way I
have found. So much is not seriously contested on behalf of the applicant”.

14 Furthermore, in Thomas v Lambert 4 LKJB 153, it was held that where something is to be done “within” a stated time or
“before” a stated date that means it is to be done at some time during the course of the stated time immediately preceding the
stated date.

15 In my opinion, a similar approach to construction should be applied to clause 3.0(1) of the Agreement, where the word
“within” is used for the purpose of delineating the time limit within which an application to the Commission is to be filed. To
construe the word “within” in this way is entirely consistent with the ordinary and natural meaning of the word and produces a
result which is not absurd or repugnant to the provisions of the Agreement as a whole. On the contrary, in my view, the strict
application of the five day time limit is consistent with the rights and obligations imposed upon the parties by their bargain
entering into the Agreement. That is, for the respondent employer to confer what is in any terms, a very generous benefit by
continuing to pay an employee his or her normal remuneration whilst a dismissal is under challenge in the Commission
imposes a burden on the respondent. Likewise, from the perspective of the dismissed employee, the provisions of clause 3.0(1)
of the Agreement confer a significant benefit upon the employee concerned. In my opinion, the parties to the Agreement must
be taken to have understood, by the clear and plain language used in the provision concerned, the benefit and burden imposed
upon the parties respectively, and hence the requirement for strict compliance with its terms.

16 As to the applicant’s submission concerning regulation 3(3) of the Regulations, I am not persuaded that this is of any assistance
to the applicant’s argument. In my opinion, from the terms of Regulation 3 when read as a whole, it concerns itself with the
lodgement of documents that are required to be filed or lodged under the Act or the Regulations. So much is made apparent by
the terms of regulations 3(1), (2), (4), (5), and (6). The requirement to file an application within five days is prescribed by the
Agreement and is not an obligation imposed by the Act or the Regulations.

Conclusion
17 For all of the foregoing reasons, in my view, the notice of application was not filed within the time prescribed by the

Agreement and therefore, this part of the applicant’s claim is incompetent and must be dismissed.
18 For the purposes of disposing of this aspect of the applicant’s claim on Mr Gibson’s behalf, pursuant to s 27(1)(s) of the Act, I

divide the unfair dismissal and contractual benefits claims.
19 Order accordingly.

_________

2003 WAIRC 04833
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES TRANSPORT WORKERS’ UNION OF AUSTRALIA, INDUSTRIAL UNION OF WORKERS,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
BHP IRON ORE LTD, RESPONDENT

CORAM COMMISSIONER S J KENNER
DELIVERED WEDNESDAY, 20 FEBRUARY 2002
FILE NO/S. CR 328 OF 2000
CITATION NO. 2002 WAIRC 04833
_________________________________________________________________________________________________________
Result Application dismissed in part.
Representation
Applicant Mr M Llewellyn
Respondent Mr R LeMere QC of counsel and with him Mr R Kelly of counsel
_________________________________________________________________________________________________________

Order
HAVING heard Mr M Llewellyn on behalf of the applicant and Mr R LeMere QC of counsel and with him Mr R Kelly of counsel
on behalf of the respondent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979,
hereby orders—

1. THAT the unfair dismissal and contractual benefits claims be and are hereby divided.
2. THAT the applicant’s claim alleging the denial of a contractual benefit by the respondent be and is hereby

dismissed.
(Sgd.) S. J. KENNER,

[L.S.] Commissioner.

_________
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2003 WAIRC 06523
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES TRANSPORT WORKERS’ UNION OF AUSTRALIA, INDUSTRIAL UNION OF WORKERS,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
BHP IRON ORE LTD, RESPONDENT
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CITATION NO. 2002 WAIRC 06523
_________________________________________________________________________________________________________

Result Application upheld
Representation
Applicant Mr M Llewellyn as agent
Respondent Mr R Le Miere QC and Mr R Kelly of counsel
_________________________________________________________________________________________________________

Reasons for Decision
1 The present matter is one referred pursuant to s 49(9) of the Industrial Relations Act 1979 (“the Act”). By it, the applicant

claims that its member, Mr Gibson, who was employed by the respondent, was harshly, oppressively and unfairly dismissed
on 28 November 2000 for a breach of the respondent’s Drug and Alcohol Policy (“the Policy”). The applicant seeks an order
from the Commission that Mr Gibson be reinstated by the respondent without loss of entitlements or benefits.

2 The respondent employer denies the applicant’s claim and opposes the order as sought.
3 The applicant was represented by Mr Llewellyn as agent. The respondent was represented by Mr Le Miere QC and Mr Kelly

of counsel.
Factual Background
4 The Commission was assisted in this matter by the parties filing a statement of agreed facts. Although somewhat lengthy, this

statement sets out in some detail the background facts to this matter and I set it out as follows—
5 “Bruce Gibson (“Gibson”) commenced employment with BHP Iron Ore Pty Ltd (“BHPIO”) (now BHP Billiton Iron Ore Pty

Ltd) on 3 October 1988.
6 Prior to the termination of his contract of employment on 28 November 2000, Gibson was employed by BHPIO as a

Production Worker in the Mining Department at Newman.
History of Drug and Alcohol Programme
7 Between approximately November 1995 and August 1997 there were various discussions between representatives of BHPIO,

employees and representatives of the unions on site at Newman and Port Hedland as to the implementation of a proposed
Drug and Alcohol Programme.

8 In or about August and September 1997 the members of the unions on site, apart from the Construction, Mining, Energy,
Timberyards, Sawmills and Woodworkers Union of Australia, Western Australian Branch (“CMETSWU”) (at Newman and
Finucane Island) and the Applicant (at Newman) voted at mass meetings to accept the implementation of a Drug and Alcohol
Programme (“the Programme”).

9 On 19 September 1997 BHPIO filed a Notice of Application in the Commission (No C274 of 1997) pursuant to section 44 of
the Act (“the Application”) seeking the assistance of the Commission in resolving the implementation of the Programme at
its Pilbara sites.

10 Subsequently, on 1 December 1997 a mass meeting of the Applicant’s members also voted to accept the Programme.
11 Accordingly, at the hearing of the Application, only the CMETSWU objected to the implementation of the Programme.
12 On 19 June 1998 the Commission in Court Session held, in determining the Application, that the Programme was both fair

and reasonable. The Programme was then implemented on the BHPIO’s Pilbara sites. Attached to this Statement and marked
“1” is a copy of the decision of the Commission in Court Session dated 19 June 1998.

13 Attached to this statement and marked “2” and “3” respectively is a copy of the Programme and the Testing Logistics’
document, which was introduced pursuant to the decision of the Commission in Court Session referred to in paragraph 8.

14 Attached to this statement and marked “4” is a copy of the Australian Standard AS 4308-1995 (Recommended practice for
the collection, detection and quantitation of drugs of abuse in urine).

First test positive - 6 August 2000
15 On 6 August 2000 Gibson was involved in an incident at work, which was categorised on the Notification of Incident Form as

a “near miss”. BHPIO recorded the above incident in a Notification of Incident Form number 24990 dated 7 August 2000.
Attached to this statement and marked “5” is a copy of the Notification of Incident Form.

16 As a result on 6 August 2000, in accordance with clause 6.3 of the Programme, both Gibson and the other employee involved
in the incident were “cause tested”.

17 The urine sample, which Gibson provided, tested positive for cannabis. This was subsequently confirmed by the pathology
test, conducted by Pathcentre, which recorded Gibson’s total cannabinoid level as being 457 ug/L with a urine creatinine level
of 5.4 mmol/L.

18 This sample was Gibson’s first positive test result (“First Positive”) under the Programme.
19 This test was done in accordance with the Programme and Testing Logistics’ document.
20 Gibson was provided with a “Test Notification - First Positive” form that confirmed that he had recorded a first positive result

on 6 August 2000. Attached to this statement and marked “6” is a copy of the Test Notification form.
11 August 2000
21 In accordance with the Programme, on 11 August 2000 Gibson was tested prior to the commencement of his shift to

determine whether he was able to resume his normal duties.
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22 The sample of urine Gibson provided tested positive. This was subsequently confirmed by the pathology test, conducted by
Pathcentre, which recorded Gibson’s total cannabinoid level as being 177 ug/L with a urine creatinine level of 5.9 mmol/L.

23 As a result Gibson was not permitted to resume his normal duties.
24 This test was done in accordance with the Programme and Testing Logistics’ document.
12 August 2000
25 On 12 August 2000 Gibson was retested and provided another sample of urine, which tested positive. This was subsequently

confirmed by the pathology test, conducted by Pathcentre, which recorded Gibson’s total cannabinoid level as being
240 ug/L with a urine creatinine level of 12.5 mmol/L.

26 As a result Gibson was not permitted to resume his normal duties.
27 This test was done in accordance with the Programme and Testing Logistics’ document.
13 August 2000
28 On 13 August 2000 Gibson was retested and provided another sample of urine for testing, which tested positive. The

pathology test subsequently established that Gibson’s total cannabinoid level as being 90 ug/L with a urine creatinine level of
3.3 mmol/L.

29 As a result, following the pathology test results, Gibson was authorised to return to work.
30 This test was done in accordance with the Programme and Testing Logistics’ document.
20 September 2000
31 Following his First Positive, and in accordance with the Programme, Gibson was also randomly tested each month.
32 On 20 September 2000 Gibson did his first monthly retest and provided another sample of urine for testing. That sample

tested negative and, therefore, was not tested by the pathology laboratory, Pathcentre.
33 This test was done in accordance with the Programme and Testing Logistics’ document.
23 October 2000
34 After a period of leave, including annual and sick leave, Gibson returned to work on 23 October 2000.
35 On 23 October 2000 Gibson did his second monthly retest and provided another sample of urine for testing, which sample

tested positive for cannabis. This was subsequently confirmed by the pathology test, conducted by Pathcentre, which recorded
Gibson’s total cannabinoid level as being 180 ug/L with a urine creatinine level of 1.1 mmol/L.

36 Gibson was provided with a “Test Notification - Second Positive” form that stated that he had recorded a second positive on
23 October 2000 in addition to a first positive recorded on 6 August 2000. Attached to this statement and marked “7” is a
copy of the Test Notification form.

24 October 2000
37 At approximately 5.30 pm on 24 October 2000 Gibson contacted BHPIO to advise, amongst other things, that he would be

late for work.
38 At approximately 7.15 pm the drug and alcohol nurse was released by BHPIO to return to home as Gibson had also not turned

up for a retest appointment, to determine whether he was able to resume his normal duties. Gibson subsequently arrived at
work.

25 October 2000
39 On 25 October 2000 Gibson was retested (to determine if he was able to resume his normal duties) and provided another

sample of urine, which recorded positive. This sample was sent to the pathology laboratory, as it appeared to be a valid
sample following a visual inspection at site. The pathology laboratory, however, was unable to obtain a meaningful reading as
the creatinine level of 1.6 mmol/L was below the Australian Standard. Accordingly, a retest was required to be done.

40 As a result of testing positive on site Gibson was not permitted to resume his normal duties.
30 October 2000
41 On 30 October 2000 Gibson was retested and provided another sample of urine for testing on site, which was considered to be

a ‘diluted sample’. Gibson then provided another sample one hour later, which sample tested negative.
42 As a result Gibson was authorised to return to work and was issued with a Return to Work Certificate dated 30 October 2000,

certifying that his work related disability of 23 October 2000 had concluded and that Gibson was suitable for full time work
duties, under the signature of the “Occupational Heath Adviser/Emergency Services Officer” for BHPIO.

43 On 30 October 2000 Lohse wrote on behalf of BHPIO to Gibson. Attached to this statement and marked “8” is a copy of the
letter dated 30 October 2000.

31 October to 14 November 2000
44 Following his negative test result on 30 October 2000, Gibson went on leave from 31 October 2000 to 14 November 2000.
45 On 1 November 2000 Gibson also wrote back to Lohse. Attached to this statement and marked “9” is a copy of Gibson’s

letter dated 1 November 2000.
46 After a period of sick leave, Gibson provided a voluntary sample of urine on 15 November 2000, which tested positive to the

BHPIO machine on site. No confirmatory laboratory reading was requested by Gibson.
47 The voluntary testing regime is conducted on a “without prejudice” basis under clause 6.5 of the Programme.
48 Gibson provided a further voluntary sample on 16 November 2000, which tested positive to the BHPIO machine on site. No

confirmatory laboratory reading was requested by Gibson.
49 Gibson provided a voluntary sample of urine on 17 November 2000, which tested positive on the BHPIO machine at site.

Gibson requested a confirmatory test on GCMS (Gas Chromatography - Mass Spectrometry). This was subsequently
confirmed by the pathology test, conducted by Pathcentre, which recorded Gibson’s total cannabinoid level as being 170 ug/L
with a urine creatinine level of 18.2 mmol/L.

50 Gibson provided another voluntary sample of urine on 18 November 2000, which again gave a positive reading on the BHPIO
machine at site, so he made a request for GCMS confirmation, which subsequently recorded Gibson’s total cannabinoid level
as being 60 ug/L with a urine creatinine level of 4.5 mmol/L.
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24 November 2000
51 On 24 November 2000 at 6.40 am Gibson did his first monthly retest following his second positive test result and provided

another sample of urine for testing, which sample tested positive for cannabis.
52 After the test Gibson stated to Wend Sutton (“Sutton”), Fire, Emergency and Security Coordinator, words to the effect,

amongst other things, that Sutton “was not going to believe how concentrated his urine sample was”.
53 Gibson was then sent home.
54 Kumeroa was then advised on 24 November 2000 by Richard Keddie (“Keddie”), Human Resources Manager - Newman,

that Gibson had returned a third positive test result and that a disciplinary meeting would be held when he returned to site
from Perth if the laboratory confirmation test came back with a positive result.

25 November 2000
55 This test was done in accordance with the Programme and Testing Logistics’ document.
56 On 25 November 2000 Lohse contacted Kumeroa to advise him that—

(a) He had received the test results which confirmed a third positive reading for Gibson;
(b) That Gibson should not come to work on Saturday 25 November 2000 or the following day Sunday 26 November

2000; and
(c) A meeting would be held Monday 27 November 2000 at 6.00 am.

57 Gibson was then called to a meeting on 27 November 2000.
Testing of split sample
58 Following a request from Kumeroa and Gibson that a different laboratory test the split sample of the sample given by Gibson

on 24 November 2000 it was sent for testing at Western Diagnostic Pathology. This sample tested positive for delta
9 tetrahydrocannabinol at a level of 44 ug/L, which equates to a total cannabinoid level of 145.2 ug/L. Gibson’s urine
creatinine level was 13.9 mmol/L.

27 November 2000
59 On 27 November 2000 a disciplinary meeting was held in relation to Gibson’s third positive. Attending at this meeting were

Keddie, Lohse, Kumeroa and Gibson. At this meeting Gibson claimed that—
(a) The third positive was the result of a “spike”;
(b) The sample was a concentrated sample; and
(c) That he had undergone voluntary testing as a result of reusing cannabis after his Second Positive.

60 Gibson was advised, amongst other things, that—
(a) That following a third positive test result, discussions take place to consider the future employment of the

employee, and, while their employment was not automatically terminated, unless there were any extenuating
circumstances the employee’s employment was likely to be terminated; and

(b) A further disciplinary meeting would be held on 28 November 2000.
28 November 2000
61 On 28 November 2000 there was a further meeting between the same people that had attended the earlier meeting on

27 November 2000. At this meeting Keddie, amongst other things, informed Gibson that he was considered unsuitable for
further employment and that his contract of employment would be terminated effective on that day with 5 week’s pay in lieu
of notice.

62 The Applicant does not dispute that—
(a) The urine tests conducted by BHPIO in relation to Gibson, apart from the Second Positive, were conducted in

accordance with the Programme and the Testing Logistics’ documents;
(b) Gibson recorded—

(i) his First Positive on 6 August 2000 with a total cannabinoid level of 457 ug/L;
(ii) on 23 October 2000 a test result with a total cannabinoid level of 180 ug/L.”

The Second Positive
63 A major issue between the parties, was whether Mr Gibson’s “second positive”, recorded on 23 October 2000 was a valid

sample under the Policy.
64 Mr Gibson gave evidence about the test he undertook, leading to the second positive result. Mr Gibson described the testing

process. A bundle of documents were put to him in evidence and marked as exhibit A7. These documents included the
laboratory report in relation to the second test positive sample. This second test laboratory report includes an analyst’s
certificate and a “urine drugs of abuse screen” report. The analyst’s certificate refers to a urine creatinine level of 1.1 mmol/L.
It further refers to the concentration of the sample as 54 ug/L. The THC/creatinine ratio was reported as 49.1 and there was
estimated to be a screening test level (total cannabinoid) of 180 ug/L. The urine drugs of abuse screen report, the third page to
exhibit A7, reports that cannabinoid’s were detected, which means there was detection above the test cut off level of
100 ug/L.

65 However, and notably for the purposes of this matter, the urine creatinine level was 1.1 mmol/L, with the screening test cut
off level as being 1.8 mmol/L. The urine drugs of abuse screen form carried the following note—

“**NOTE: The creatinine level is below the Australian Standard threshold of 1.8mmol/L and indicates excessive
dilutions of the urine sample. Another sample is required for meaningful results to be obtained.”

66 It was Mr Gibson’s evidence, that at the time of the testing and confirmation, the note just referred to was not reported to him
by the respondent. He also testified that he did not see the urine drugs of abuse screen part of the laboratory report, until he
requested to view all of the testing result documents.

67 As a result of this “second positive”, Mr Gibson received a “test notification - second positive” in accordance with the Policy.
This document recorded the fact that Mr Gibson had recorded a second positive and he was required to undertake, in
accordance with the Policy, counselling and/or medical help and provide an indication to the respondent, as to a change in
lifestyle. The notice also foreshadowed, that discussions would take place between himself, his supervisor and a
representative from the respondent’s employee relations department. The notice concludes with the statement that should he
record a third positive result, discussions would take place as to his future employment with the respondent.
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68 The next day, Mr Gibson was due to be retested, to determine his fitness to resume work. Mr Gibson missed the test
scheduled for that day, as he was late for work because of a vehicle breakdown. Accordingly, he went home. On 25 October
as noted above, Mr Gibson took a re-test to determine if he was fit to resume duties. However, on confirmation by the
laboratory, although the initial test recorded positive, Mr Gibson’s creatinine level of 1.6 mmol/L, was below the testing
threshold and a re-test was required to be performed. That is, the test sample was not accepted.

69 In cross-examination, Mr Gibson said that he used cannabis daily most of the time, on his rostered days off. It was his
evidence that in the year 2000, he did not use as frequently as he was trying to cut his usage back to fit into the Policy. Whilst
he was on annual leave, including prior to the second positive result, Mr Gibson said he used cannabis on most days. He
testified that because he used cannabis whilst on annual leave before the second positive, he was not surprised at the positive
result. Mr Gibson admitted he knew the “rules” and the testing thresholds.

70 Mr Gibson testified that in the period 22 October to 10 November 2000 his only cannabis usage was on the evening of
30 October, two to three occasions in the first week of November and on the evening of 10 November.

71 Mr Kumeroa is a convener for the applicant union and has been employed by the respondent for about twelve and a half
years. He testified he is familiar with the Policy and was involved in discussions and negotiations during its development as a
union official. Mr Kumeroa gave evidence about various issues discussed during the development of the Policy, one of which
was a dilute sample. Notes of union and management meetings tendered as exhibit A19, reflect discussion about a dilute
sample, relative to the Australian Standard level of 1.8 mmol/L.

72 Mr Kumeroa testified that it was discussed and agreed, if a test result was under the 1.8 mmol/L level, the testing nurse would
wait and do another test sample until the creatinine level was above the Australian Standard level. It was Mr Kumeroa’s
understanding, that if the sample creatinine level was less than 1.8 mmol/L, the sample would be thrown out and another one
done. When exhibit A7 was put to Mr Kumeroa, in particular the third page revealing Mr Gibson’s creatinine level of
1.1 mmol/L for the second positive test, he testified that he regarded that result as null and void. It was Mr Kumeroa’s
evidence, that had he been aware of this result at the time of Mr Gibson’s second positive test, he would have taken some
action. His evidence was that he did not become aware of this until about the time of the third positive result, in November.

73 A letter dated 9 August 1999 was tendered in evidence as exhibit A21. This letter was from a Mr Ritchie, a human resources
manager of the respondent. This letter referred to the use of creatinine sticks, and set out guidelines to apply where a
creatinine stick result indicated urine properties outside of the normal range. It was common ground that the “normal range”
had the lower level of 1.8 mmol/L. This letter specified that if laboratory confirmation of urine properties were outside of the
normal range, the employee is to be re-tested at the beginning of the next shift. Conversely, if laboratory testing confirmed
urine properties to be within the normal range, the specimen was considered to be “valid” and the results acted upon the next
day, if necessary.

74 It seemed that in this context, Mr Kumeroa understood a result of 1.1 mmol/L for creatinine levels, to be an invalid result. I
note however, that the content of exhibit A21 was in dispute between the parties, with the respondent submitting that it only
had application to the testing document for railways and ports. I will return to the issue of creatinine levels later in these
reasons.

75 Whilst Mr Kumeroa said that he did not view the second positive laboratory result forms until meeting with management
about Mr Gibson’s third positive result, it would appear from notes taken by Mr Kumeroa, put to him in cross-examination,
that he was advised by Mr Gibson of the low creatinine level from the second positive result, on or about 26 or 27 October.

76 As a human resources manager of the respondent, Mr Keddie was involved in discussions during the development of the
Policy. He explained his involvement in the Policy development, and in particular the development of the testing logistics
document which is an addendum to the Policy. Mr Keddie testified that he was involved in discussions in relation to the issue
of a dilute sample. He said that at the time, it appeared that some employees were consuming large volumes of water creating
a problem of diluted samples. To address this, agreement was reached in terms of the addendum to the testing logistics
document, dated 30 April 1999. It was Mr Keddie’s evidence, that there was a separate testing regime at different locations,
including rail and ports. Mr Keddie gave evidence about problems that initially arose at the commencement of the
moratorium period, where the unions were not happy with the sample testing regime.

77 Mr Keddie gave evidence about how he became aware of Mr Gibson’s second positive result. This was relayed to him from
Mr Sutton, of the respondent’s health and safety department. Mr Keddie said he also saw a draft of a letter prepared by Mr
Lohse, a senior employee relations adviser of the respondent, to Mr Gibson, referring to his second positive test which said in
part “Also in accordance with the Drug and Alcohol programme, I must advise you that if you record a third positive test for
drugs or alcohol, your employment with BHP Iron Ore will be terminated.” When questioned about this letter in cross-
examination, Mr Keddie said that this letter was sent with his approval and the above paragraph was intended to make it clear
to Mr Gibson that his employment would be in jeopardy if he recorded a further positive test.

78 Also in cross-examination, Mr Keddie said the same policy parameters applied at all sites in terms of drug and alcohol testing,
and the testing logistics in relation to levels were the same. Mr Keddie agreed that if the creatinine level as a result of a test,
was not within the range as set out in the testing regime, another test would need to be done on site. I will return to Mr
Keddie’s inquiries as to Mr Gibson’s second positive test, later in these reasons. For present purposes however, Mr Keddie
accepted that no re-test was done in relation to Mr Gibson, following his initial second positive, with a creatinine level above
1.8 mmol/L in terms of the logistics document, that returned a positive result.

79 Mr Lohse also testified about his involvement with Mr Gibson’s second positive. He was informed by Messrs Carrol and
Sutton about the second positive. He prepared the letter dated 30 October 2000, which was annexure 8 to exhibit A1. Mr
Lohse confirmed the receipt of a reply to his letter from Mr Gibson dated 1 November 2000, which was annexure 9 to exhibit
A1. This note indicated Mr Gibson would be pursuing medical advice with his doctor, but declined the option to discuss the
matter further with the respondent, because of concerns that Mr Gibson had, about the number of people who had become
aware of his second positive result.

80 Professor Christie, an expert witness called by the respondent, is a Professor of Pharmacology at the University of Sydney.
Professor Christie is a recognised expert in the field. In support of his oral evidence, tendered as exhibit R7 was a report
prepared by Professor Christie, in response to a number of questions posed by the respondent’s solicitors. Professor Christie
expanded upon the content of exhibit R7, in particular in relation to whether Mr Gibson’s second positive test result was
“valid” or not. I do not propose to traverse all of Professor Christie’s very helpful and comprehensive evidence. In summary,
Professor Christie testified that the creatinine measure is the most reliable measure for determining the relative concentration
of a urine sample. He testified that the THC/creatinine ratio, contained in the laboratory reports, is the most reliable indicator
of the re-use of cannabis, because it is able to correct for variations in sample dilution, from time to time, given the “half life”
of THC cannabinoids.
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81 Professor Christie gave evidence about Mr Gibson’s second positive. This evidence was based on the laboratory report
prepared at the time. Professor Christie testified that the normal range for urinary creatinine concentrations in individual urine
tests is 2.2 to 35 mmol/L. Whilst Professor Christie said both in exhibit R7 and in his oral evidence, that Mr Gibson’s
creatinine level of 1.1 mmol/L on the second positive test was very low, the measured THC acid level of 54 ug/L was reliable
because it was well above the threshold for measurement on the GCMS confirmatory test. Professor Christie suggested that a
creatinine level of less than 2.2 was suggestive of substantial water consumption.

82 Applying what might be regarded as “normal” creatinine levels from a cross section of scientific testing, Professor Christie
concluded that if that higher level was applied to Mr Gibson’s second test result, his total THC acid concentration would have
been much higher than it was from the lab report. It was Professor Christie’s evidence that the creatinine level at less than
1.8 mmol/L in Mr Gibson’s second test, did not mean that the test was invalid as the recorded results would be accurate.

83 Professor Christie said that his understanding of the provisions of the Australian Standard, and indeed the Policy testing
logistics process, in relation to dilute samples, is to adjust for suspect samples that are either diluted by tampering or through
excessive consumption of water. His opinion was that the purpose of a re-test procedure is to primarily control for false
negative results as in his opinion, in relation to positive results, there would be a greater certainty of a positive result with a
dilute sample.

84 It is to be noted, as is self-evident, that Professor Christie’s evidence and report, was obtained after Mr Gibson’s dismissal,
and there was no suggestion on the evidence, that expert assistance was sought at any time prior to Mr Gibson’s dismissal.

The Third Positive
85 As set out in the agreed statement of facts, following Mr Gibson recording a second positive on 23 October 2000, on

24 November 2000 Mr Gibson returned a third positive test for cannabis. As a result of this test, Mr Gibson was concerned
because of what he regarded as a very concentrated sample. He testified that the concentration of his urine sample was the
strongest he had seen. After the third positive test at the respondent’s site at Newman, Mr Gibson went home and then
proceeded to the Newman Hospital for a further test. Mr Gibson conceded that in the interim period, which on the evidence
was about two hours and 40 minutes, Mr Gibson consumed water and drank tea prior to the Newman test. He admitted that he
was aware that this would affect the levels for the Newman test sample and he expected this to be so.

86 Mr Gibson also said in cross-examination, that he was generally aware of the effect of fluid consumption on sample dilution
for drug testing. As to his usage pattern up to the time of the third positive test, Mr Gibson in cross-examination, denied that
he had used more cannabis since the end of October 2000, than he had said in his evidence in chief. He maintained his denial
that he used any cannabis on or after about 10 November 2000, about two weeks prior to his third positive. Additionally, Mr
Gibson testified that he undertook voluntary testing between his second and third positive test results, because of his concerns
that he may have a further positive test result. It was Mr Gibson’s evidence that the positive test on 24 November was as a
result of a “spike” rather than the re-use of cannabis, and requested that this be taken into account by the respondent in
considering his future employment.

87 As a result of the meetings on 27 and 28 November 2000, Mr Gibson was concerned that there was no proper investigation in
relation to his third positive result, in accordance with the Industrial Relations Agreement. During the course of the interview
on 28 November, Mr Gibson testified that Mr Keddie asked him, whether there were any other issues the respondent should
take into account, that had not been previously raised. Mr Gibson did not raise any further matters. File notes of the meetings
on 27 and 28 November were tendered as exhibits R3 and R4 respectively. These were put to Mr Gibson and he generally
agreed with their accuracy however as to exhibit R4, he considered that the third paragraph, referring to dismissal, was Mr
Keddie’s opening remark instead of its order in the note.

88 Professor Christie testified that in relation to the test results from samples taken from Mr Gibson on 24 November, applying
the THC acid/creatinine ratios for the two sets of results, the two readings were remarkably consistent. His evidence was that
the difference in the Newman Path Centre sample, given after the third positive at the respondent’s site, was attributable to
urine dilution over the two hour and 40 minute period between the samples. Professor Christie testified that the THC level of
43 ug/L with a creatinine level of 6 mmol/L, was quite consistent with the sample given to the respondent earlier, recording a
cannabinoid level of 150 ug/L with a creatinine concentration of 17 mmol/L. Professor Christie said that controlling for the
difference in sample dilutions, the THC acid/creatinine ratios for the two tests were 2.6 and 2.2 respectively, suggesting
comparable results.

89 In relation to Mr Gibson’s usage of cannabis prior to the third positive result on 24 November Professor Christie, based upon
voluntary and compulsory tests taken by Mr Gibson prior to that date, posited two hypotheses. The first hypothesis on the
evidence was that Mr Gibson used cannabis between 18 November 2000 and 24 November 2000. Alternatively, Mr Gibson
was a heavy chronic user of cannabis between 30 August 2000 and 17 November 2000, contrary to what Mr Gibson said in
evidence. Professor Christie concluded from all of the material he had reviewed, it was more than likely that Mr Gibson had
re-used cannabis in the period from 17 to 24 November 2000. The alternative proposition being that Mr Gibson was a very
heavy cannabis user, and a substantial build up of THC had occurred in his body fatty tissue. Professor Christie also
expressed the view that from the material he had seen, this was highly suggestive of Mr Gibson having a cannabis
dependency problem.

90 In terms of employment consequences following the second positive, and in response to questions from the Commission, Mr
Gibson testified that he was well aware, following the letter of 30 October from Mr Lohse, that if he returned a further
positive test, his employment would more than likely be terminated. Despite this knowledge, he continued to use cannabis.

Consideration
91 In the present matter, the Commission is required to determine whether the respondent, in dismissing Mr Gibson for

breaching the Policy, acted harshly, oppressively or unfairly. The question is not the lawfulness of the respondent’s decision,
but whether the legal right to terminate has been exercised harshly, oppressively or unfairly: Miles and Others t/as the
Undercliff Nursing Home v FMWU (1985) 65 WAIG 385. In this jurisdiction, the test is not whether objectively, the dismissal
of the applicant fell within the range of responses of a reasonable and fair minded employer: cf Royce Ltd v Pole (1980) IRLR
343.

92 It is also trite to observe that the respondent and its employees have mutual common law and statutory obligations to ensure
that a safe working environment is created and is maintained. Additionally, in the context of the occupation of Mr Gibson,
self evidently, his duties involved the operation of heavy equipment in an environment where vigilance and extreme care are
of paramount importance, so as to avoid the risk of injury or worse, in the workplace.  The applicant did not seek to cavil with
these propositions and nor could it in my view.

93 In my opinion also, the terms of the Policy are such that it would reasonably be regarded as an implied term of an employee’s
contract of employment with the respondent, applying the test for the implication of terms in BP Refinery Pty Ltd v Hastings
Shire Council (1977) 52 ALJR 20. Of course, there are mutual obligations under the Policy, as between employer and
employee.
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94 The applicant’s case was erected essentially on three bases. The first element of the applicant’s case was that the second
positive was not a valid test result and this therefore vitiated the whole chain of decision making taken by the respondent.
Secondly, it was submitted that the threat of dismissal contained in the letter of 30 October 2000 from Mr Lohse, was in
breach of clause 10.3 of the Policy and amounted to a pre-judgement by the respondent. Thirdly, it was submitted that the
respondent denied Mr Gibson natural justice in the process of the dismissal, in failing to have regard or sufficient regard to
the circumstances surrounding the third positive result. There was also a general submission that the Policy itself was unfair
or unreasonable. I will turn to that matter first.

Is the Policy Fair and Reasonable?
95 The terms of the Policy as applied to Mr Gibson, were considered at some length by the Commission in Court Session in BHP

Iron Ore Pty Ltd v CMETSWU (1998) 78 WAIG 2593. In those proceedings, the respondent union did not object to the Policy
entirely, but those aspects of it in relation to drug testing. The objections taken to the Policy in those proceedings were
primarily that the drug testing element of the Policy constituted an unreasonable intrusion into the privacy of employees. This
was in the context of there being no conclusive evidence that drug test results are definitive as to impairment. The
Commission in Court Session heard detailed expert evidence from both the applicant and respondent in those proceedings. In
this regard, the Commission observed at 2595—

“It is trite to say that the Company has a duty to ensure, so far as is reasonably possible, that it maintains a safe
working environment. Essentially the extent and manner to which drugs are likely to cause action and reaction in
those who ingest the drugs is a pharmacological question as, indeed, Associate Professor Allsop acknowledged. We
think it would be unwise to dismiss the evidence of Associate Professor Christie as being unreliable or to otherwise
ignore it in these circumstances. Having regard to the opinion expressed by him, we consider it reasonable for the
Company to take steps to put in place a scheme designed to detect, so far as is possible, the level of consumption of
drugs by employees and to implement procedures designed to deter the use of drugs in the workplace. Not only is
the presence of drugs in the workplace prohibited by law, but credible evidence before the Commission suggests
that the use of certain drugs has the potential to impact on safety in the workplace. As Associate Professor Christie
testified, the “urine analysis tests for cannabis and other drugs in place under the BHPIO Programme detect the
use of drugs that are both prevalent in the Australian community and have a high likelihood to produce
impairment”.
The expert evidence suggests that as yet there is no reliable test for detecting drug related impairment. Some tests
have been developed but, as Associate Professor Allsop indicated, while these tests may show some promise they
are in their infancy. Associate Professor Christie also testified that impairment tests have a limited value at present.
In his opinion it is impossible to determine whether a person is adversely affected by drugs simply by observation or
by impairment tests, except where high doses of drugs are involved. He testified that “even highly trained observers
cannot reliably detect individuals intoxicated by alcohol and other drugs”. Much the same opinion was advanced
by Professor Homel. He testified that “there is a considerable body of evidence that even trained officers are not
particularly good at detecting impairment when an offender comes to notice”. In the opinion of Associate Professor
Christie urine testing was a more effective means of detecting the presence of drugs and dealing with the
“problem”. Although not a reliable test of intoxication or impairment, urine testing “can detect a likelihood of
impairment”. That is particularly so at the cut off levels proposed under the Programme which, in his opinion, are
at such levels as to give rise to a strong possibility that the employees recording a positive test are likely to be
impaired in the performance of their work. Again, we see no reason why Associate Professor Christie’s evidence in
relation to these matters should not be accepted. Certainly, it is difficult in view of that evidence to say that the
Company is acting unreasonably in seeking to instigate a testing regime rather than simply relying on education
and observation as a means of satisfying its obligation to provide a safe system of work.”

96 When considering the evidence as to likelihood of impairment, and the random nature of testing as being an effective
deterrent, in the context of a safety sensitive workplace, the Commission in Court Session further observed at 2596—

“In those circumstances it seems to us to be reasonable to require that employees make themselves available for
drug testing on demand rather than be required to exhibit some debilitating signs before being required to undergo
such a test. It cannot be overlooked that the Company has an obligation to protect the privacy of its employees but it
also has an obligation to protect the safety of all of its employees in the workplace so far as is reasonably
foreseeable. Even The Privacy Committee of New South Wales, which considered drug testing in the workplace and
which, as a general proposition, recommended against drug testing on the grounds of invasion of privacy,
acknowledged “that workplace safety is a concern of such importance that drug testing for safety reasons is
justified in certain circumstances”, albeit that it denounced the concept of random drug testing (The Privacy
Committee of New South Wales (1994) “Drug Testing in the Workplace” 8.1; 8.2). Much the same was
acknowledged by the authors of a study regarding drugs in workforces in the United States of America, to which
Associate Professor Allsop referred. The principal conclusion of that study was that there was a need to gather
more information about the impact of drug testing programmes on the health and productivity of the workforce
before they could be seen as a panacea for curing workplace performance problems. Nonetheless, the authors of the
study, as Associate Professor Allsop points out, suggested that drug testing “for safety sensitive positions may still
be justified in the interests of public safety” (Normand J. Lempert and O’Brien CP (1994) Under the Influence?
Drugs and the American Workforce. Washington DC: National Academy Press).”

97 Having considered all of the evidence and submissions in that case, the Commission in Court Session came to the conclusion
that the Policy was reasonable and concluded at 2596 as follows—

“In our view, the Programme cannot be said to be either unreasonable, harsh or unfair. On the contrary, we
consider it to be both fair and reasonable. In recording this conclusion, it is important to emphasise that the
Commission has been concerned only to review a particular programme for drug testing in the context of the
industry in which the Company is engaged.”

98 In my opinion, it is not open for the applicant to go behind the decision of the Commission in Court Session in this matter. If
the applicant wishes to challenge the Policy, then it would need to demonstrate that the Commission should depart from its
conclusions reached in the above matter.

Did Mr Gibson Breach the Policy?
99 I accept the respondent’s submission that in promulgating the Policy, as endorsed by the Commission in Court Session, the

respondent, and to the extent that the Policy was not opposed, the relevant unions and employees, have defined the parameters
of reasonable behaviour in relation to drug and alcohol consumption and testing in the workplace: BBEIU v Bond Brewing
WA Ltd (1989) 69 WAIG 3228 at 3231. Additionally, the onus rests with the applicant to establish on balance, that the
respondent abused its lawful right to terminate Mr Gibson’s employment.
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100 Much of the evidence and submissions in this matter were directed to whether the second positive of Mr Gibson, returned on
23 October, was a “valid” sample. To my mind however, whilst that might be an issue, the ultimate issue, seems to me, in the
context of the Policy, to be whether the result on 23 October was a “second positive”. In my view, the answer to that question
is and can only be, derived from the terms of the Policy itself. It is the Policy that defines the parameters of the respondent’s
approach to the testing and management of employees in its workforce, in relation to drug and alcohol issues. From the terms
of the Policy itself, it can be seen that it focuses not just on punitive measures, but responsibility and rehabilitation.
Deterrence is also an important feature of a random testing regime.

101 It is also the case in my view, that the Policy is not just the programme document contained at annexure 2 to exhibit A1. The
Policy must be taken to include the testing logistics document at annexure 3 to exhibit A1. They must be read together to
understand completely, how the respondent’s Policy is to be interpreted and applied. Given the role played by it in the
development of the Policy, the Australian Standard AS 4308 - 1995, contained as annexure 4 to exhibit A1, whilst not
formally a part of the Policy, can and should in my opinion, be referred to as an aid in the application of the Policy.

102 The Policy provides at clause 10.2 that if an employee records a positive test result for the second time for alcohol or drugs,
then certain things will happen. Those things include the employee being sent home on unpaid special leave; in the case of a
cannabis positive result, the employee presents at his or her next shift to undergo a re-test. If the test is negative, the employee
resumes work. If the employee shows a positive test after 5 normal shifts, and if those test results do not show decreasing
levels, then the occurrence is treated as a third positive; the employee is obliged to undertake counselling and/or medical help
and display a change in lifestyle; a random monthly test programme is put in place for a period of six months; and the
employee is provided with a copy of the laboratory test results.

103 On a third positive test result, under clause 10.3, discussions will take place in accordance with the Industrial Relations
Agreement of 1989/Programme to Maintain Good Industrial Relations, as to the employee’s future employment with the
respondent.

104 As I have already noted, in my opinion, these provisions of the Policy must be read with the testing logistics document,
including the “Addendum to Testing Logistics - 13 April 1999”. The evidence was, and I find, that the question of a dilute
sample, presented itself as a problematic issue for the parties in the early days of the Policy. This led to the addendum. The
addendum, at clause 2 - Dilution of Sample provides as follows—

“Where the creatinine level of a sample is below 1.8mmol/L a retest is required of the employee at the next on-shift
opportunity. Depending on the creatinine level, the next opportunity may be later the same shift, or the following
rostered shift. In any event, the diluted sample will be forwarded to the Perth laboratory for testing/confirmation.
Any employee with no prior positive readings shall return to work prior to their retest; Payment for the employee
sent home will be in accordance with Clause 10 – Persons Registering a Positive Result.”

105 This provision appears to be broadly consistent with the thrust of section 4.1 of the Australian Standard. This provides as
follows—

“It is recommended that a urinary creatinine level be included for the individual under test. If a specimen is found
to have a creatinine level less than 200 mg/L, then either a repeat sample should be obtained or a comment added
to the final laboratory report stating that the specimen was dilute. Other methods of testing for sample dilution may
also be used.
Whenever there is reason to suspect the specimen has been adulterated, a second specimen shall be provided as
soon as possible.”

106 The difference between the addendum and thus the Policy and the Australian Standard being that under the addendum a retest
is required. Under the Australian Standard it is recommended.

107 The application of clause 2 of the addendum was the subject of discussion between the parties to the Policy on or about
15 April 1999. This is reflected in a note of a meeting of that date, taken by Mr Lohse. A copy of this note was tendered as
exhibit R11. It seems clear from the combined effect of the addendum and exhibit R11, that in the event of a first positive,
despite what clause 10.1 of the Policy says, the employee is required to return to work, prior to a re-test for a creatinine level
within the accepted range. In the case of an employee with a prior positive, as was the case with Mr Gibson, they are not
allowed to return to work prior to a re-test within the creatinine range for the purposes of the Policy. In the case of the former
group therefore, it seems that where a dilute sample is returned, in the case of a first positive, it is not regarded as a positive
for the purposes of the Policy, until it is confirmed by a re-test with the creatinine level at 1.8 mmol/L or above. This is
because the employee is not immediately subject to the requirements of cl 10.2 of the Policy. In my opinion, this is clear from
the plain language of the Policy.

108 Whilst it may be the case that the predominant purpose of such a re-test procedure is to control for false negatives, that would
not explain the ability of a “first positive” employee, to return to work after submitting a positive test. The Policy on its face
does not discriminate between either false negatives or false positives. Regardless of the circumstances, the Policy requires
there to be a re-test in the case of a dilute sample. In the instant matter, this was not done. As soon as the sample from Mr
Gibson, taken on 23 October, was analysed by the laboratory, Mr Gibson was issued with a “Test Notification - Second
Positive” form that advised him of a second positive record.

109 There was no explanation in the evidence, and I find accordingly, as to why Mr Gibson was not the subject of a re-test, as
required by the Policy. The terms of the Policy in this regard, were confirmed only two days later when on 25 October 2000,
Mr Gibson was retested however, on analysis by the laboratory, it was unable to obtain a meaningful result because of a
creatinine level of 1.6 mmol/L, which was below the Australian Standard. A re-test was required to be performed. The same
occurred on 30 October 2000. This stands in stark contrast to the events of 23 October.

110 In relation to this issue, I also refer to Appendix 1 - Protocols in relation to the drug testing procedure. It is provided at
paragraph 15, that “if a positive occurs within these tests they must be confirmed by laboratory testing before a positive result
is recorded against an employee”. In my opinion, when read with the Policy as a whole, this must be taken to mean an
unqualified result from the laboratory. I would not regard the result contained in exhibit A7, as being an unqualified
confirmation by the laboratory which would support a positive result being recorded against an employee. To do so, would be
to act contrary to the terms of the Policy itself, in particular, cl 10.2.

111 In reaching these conclusions, I must say however, that I accept the evidence of Professor Christie, that the second positive
test was not invalid, in the sense that the test detected cannabis. Whilst I also accept that the testing logistics document and
the Australian Standard do not say that such a result is invalid, it is clear from the terms of the logistics document, and
supporting material in evidence as to this issue, that a re-test is required, and was required on the occasion in issue. Given that
a re-test of Mr Gibson was not performed, it is speculative as to whether Mr Gibson would have returned a positive test result,
had a re-test been conducted with the creatinine level within the required range under the Policy.
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112 However, on Professor Christie’s evidence, which evidence I accept, and as a matter of plain logic, it seems to me that sample
dilution in the case of Mr Gibson’s second positive, may have worked in his favour, because if the sample was less dilute,
presumably the THC concentration would have been much higher. As I have said however, this can only be supposition, as
the re-test was not conducted and there was no evidence before the Commission of a second positive test result within the
required creatinine range.

113 Whilst I accept Mr Keddie’s evidence that at the time of the third positive result, he spoke with the laboratory and confirmed
that the second positive test was “valid”, this was after the event and after the second test notification was given to Mr
Gibson, which in turn was the “trigger” for the third positive and his ultimate dismissal. This does not alter and could not alter
the fact that the Policy was not complied with in terms of the second positive.

What Is The Significance of This Non-Compliance By The Respondent?
114 Let me say at this stage, that I am not persuaded on the evidence and submissions that the respondent failed to apply the

Policy fairly, in terms of its response to the third positive test. Firstly, the letter of 30 October 2000, from Mr Lohse, whilst
perhaps somewhat overstating the position, was clearly a warning to Mr Gibson, as he himself acknowledged in response to
questions from the Commission. Secondly, there was no issue taken with the fact of a positive result, as Mr Gibson’s
complaint was that the sample was overly concentrated. However, from the terms of exhibit A9, the result was within the
accepted ranges in terms of creatinine concentration under the Policy and returned a positive result. This was confirmed upon
the testing of a split sample. I also observe that the creatinine level was not entirely inconsistent with prior tests undertaken by
Mr Gibson.

115 I do not accept that a subsequent test undertaken by Mr Gibson himself, outside of the terms of the Policy, at the Newman
Path Centre, as in anyway vitiating the third positive result. Firstly, in my opinion, drug testing at the respondent to be
meaningful, can only be conducted within the auspices and under the control of the respondent in accordance with the Policy.
Secondly, it is clear that Mr Gibson consumed a quantity of fluid which on the evidence of Professor Christie, which I accept,
had a significant bearing on the second test result on that day. In my opinion, it is not permissible for employees to effectively
“cherry pick” those results that they wish to accept and those they wish to challenge. An employee either tests positive or not,
within the parameters set under the Policy.  Whether the Policy should be revisited as a consequence of these matters, is
another issue that I comment on below.

116 As to the process undertaken by the respondent, I am not persuaded that it acted unfairly in that regard. Whilst the Policy does
say that termination of employment is not automatic on a third positive result, a point recognised by the Commission in Court
Session, it is fairly evident that all other things being equal, given that employees are effectively given “three strikes” under
the Policy, that is the most likely result. In my view, the management of the respondent, when informed of the third positive
result returned by Mr Gibson, undertook appropriate consideration of the result and any mitigating factors.  I am satisfied on
the evidence, that over the course of the two meetings on 26 and 27 November, Mr Gibson, as well as being represented by
Mr Kumeroa, was afforded every reasonable opportunity of putting to the respondent any matters relevant to its decision to
terminate his employment or otherwise. I accept that consideration was given by the respondent to Mr Gibson’s self testing
regime, and any efforts taken to change his lifestyle. I am not therefore persuaded that the respondent acted unfairly in that
regard.

117 I now return to the second positive issue. This matter, in the context of this case, has caused me some considerable difficulty.
On the one hand, I accept the evidence of Professor Christie that Mr Gibson more than likely had, at the material times, a
cannabis dependency problem and in all likelihood, was a frequent if not at times, a chronic user of cannabis. I reach that
conclusion in the context of the importance of occupational health and safety in an industry such as the mining industry,
which is self evidently inherently hazardous. The Commission, in determining these matters, must have regard to all of the
circumstances of the case, not just some of them. Additionally, I am required to consider the interests of the community,
where relevant: s 26(1)(c) of the Act.

118 I also accept the submission of the respondent that the integrity of the Policy is important. Of course it is. However, this
involves both parties applying the Policy in accordance with its terms. This is essential to the actual maintenance of the
integrity of the Policy and the perception of same, that the respondent emphasised.  In this case however, for reasons not in
evidence, the respondent did not comply with the Policy in terms of Mr Gibson’s second positive test. I am of the view that
this was a significant matter and it was not a trivial event. There could be no third positive under the Policy, unless there was
a recorded second positive in accordance with the terms of the Policy. In Mr Gibson’s case this did not occur. Having defined
the terms of reasonable conduct by the promulgation of the Policy, the conduct of the parties to it must be judged accordingly:
BBEIU at 3231.

119  In this respect, I am compelled to the conclusion that Mr Gibson’s dismissal was effected contrary to the Policy and was
unfair for this reason. Where policies exist in the workplace, which may lead to termination of employment for breach, they
must be complied with. Substantive non-compliance by an employer will be prima facie unfair on an employee.

120 I am mindful of the importance of health and safety in the workplace and the unacceptability of the consumption of drugs and
alcohol therein.  The difficulty for the respondent in this case however is that it cannot insist on compliance with the Policy
from its workforce on the one hand, without the same level of adherence itself.

121 This case has also highlighted some areas of the Policy that may require attention from the parties. For example, if it is that
the issue of dilute samples is to be treated only for the purposes of false negatives, then there needs to be an amendment to the
Policy to clarify this. In this regard however, I have some reservations about an employee returning to work, as is presently
the case, on the return of a dilute sample, for a positive reading, as it would seem that the result is regarded as inconclusive
under the Policy. I would have thought it perhaps better for employees to not be permitted to return to work whether the result
is positive or negative, until a sample with dilution within the acceptable range, is returned.

122 The other matter highlighted in this case is sample concentration, in terms of over concentration. Given the issues raised in
this case, this may be an issue for review between the parties.

Remedy
123 This claim was instituted pursuant to the terms of the Act prior to the amendments effected by the Labour Relations Reforms

Act 2002 (“LRRA”). That being so, by s 137(2) of the LRRA, dealing with transitional arrangements, s 23A as it was prior to
the commencement of the LRRA, applies to this matter.

124 The statutory scheme in section 23A of the Act, as it was, when read in the context of the Act as a whole, makes it clear that
the intention of the legislature in enacting s 23A was to provide reinstatement or re-employment as the primary relief in the
event of a finding by the Commission that an employee has been dismissed harshly, oppressively or unfairly. The question of
compensation for loss or injury caused by an unfair dismissal, pursuant to s 23A(1)(ba), only arises in the event the
preconditions specified in s 23A are satisfied, those being that reinstatement is impracticable or that the employer has agreed
to pay compensation.
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125 I should also note that “impracticable” in the context of s 23A of the Act does not mean “impossible” and requires a
consideration by the Commission of all the circumstances of the particular matter and an evaluation of the practicability of a
reinstatement order in a way consistent with the dictates of commonsense: Nicholson v Heaven and Earth Gallery Pty Ltd
(1994) 126 ALR 233; Liddell and Lembke (1995) 127 ALR 342; Gilmour v Cecil Bros FDR Pty Ltd (1996) 76 WAIG 4434.

126 In this matter the schedule to the referral pursuant to s 44(9) of the Act refers to the applicant seeking reinstatement on behalf
of Mr Gibson.  Having regard to all of the evidence, I am not persuaded that I should exercise my discretion in favour of an
order to reinstate Mr Gibson. In particular I have reservations as to the reliability of Mr Gibson’s evidence concerning his
cannabis usage at the material times.  On all of the evidence, it seems to me that Mr Gibson, more likely than not, understated
his usage of cannabis, in particular in the period from 18 November 2000 leading to the third positive result. I have also
expressed the view above that it is more than likely that Mr Gibson, as Professor Christie observed in his evidence, had a
cannabis dependency problem. Having regard to the objects of the Policy, to the obligations on employers and employees in
terms of health and safety, both under statute and at common law, and to the requirement for the Commission to have regard,
pursuant to s 26(1)(c) of the Act, to not only the interests of the persons immediately concerned but also to the wider
community, I do not consider that reinstatement should be the remedy granted on this occasion.

127 I turn then to the question of compensation. Pursuant to s 23A(1)(ba) of the Act as it was, the Commission may order an
employer to pay compensation to an employee who has been unfairly dismissed, for loss or injury caused by a dismissal. The
power is subject to the cap prescribed by s 23A(4) of the Act to the extent that compensation not exceed six months
remuneration of the claimant. The assessment of compensation for loss and injury was considered by the Full Bench of this
Commission in Bogunovich v Bayside Western Australia Pty Ltd (1999) 79 WAIG 8. I direct the parties to confer as to the
quantum of compensation for loss and/or injury within seven days, consistent with the principles established in that decision.
In the event that the parties are unable to agree on quantum, the application will be re-listed in order for the Commission to
determine the matter.

_________
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Result Direction issued
Representation
Applicant Mr M Llewellyn
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Direction
HAVING heard Mr M Llewellyn on behalf of the applicant and Mr R Kelly of counsel on behalf of the respondent the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby directs—

1. THAT the applicant file and serve written submissions on compensation for loss and/or injury by 28 May 2003;
2. THAT the respondent file and serve written submissions on compensation for loss and/or injury by 4 June 2003.

(Sgd.) S. J. KENNER,
[L.S.] Commissioner.

_________
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Reasons for Decision
1 In its reasons for decision in the substantive proceedings, the Commission held that the dismissal of the applicant’s member,

Mr Gibson, was harsh, oppressive and unfair. The parties were directed to confer in relation to the question of compensation.
Notwithstanding the lapse of a considerable period of time, the parties have informed the Commission that they have been
unable to reach agreement on the quantum of compensation accordingly the matter must be determined by the Commission. In
this regard, the parties were directed to file and serve submissions in relation to this issue, which they did.

2 In summary, the applicant on behalf of Mr Gibson submitted that Mr Gibson had been employed by the respondent for about
twelve years and during that time, had performed his duties diligently. In relation to the question of Mr Gibson’s prospects of
ongoing employment, a factor clearly relevant to findings as to loss, the applicant submitted that following the dismissal of Mr
Gibson, he undertook self testing for drugs in December 2000 and January 2001, which tests were negative to a level of THC
at 50 Ng/L. It was also submitted on his behalf, that since his dismissal, Mr Gibson had been pursuing alternative work in the
mining and earth moving industries. In this regard, Mr Gibson, when he obtained alternative employment in October 2001, was
required to pass a drug and alcohol test which he did.

3 Furthermore, the applicant’s submission was that at the time of his dismissal, Mr Gibson was receiving medical treatment and
advice, to assist him in overcoming his usage of cannabis.

4 It was also said on behalf of Mr Gibson, that in the circumstances, he has taken all reasonable steps to mitigate his loss and the
respondent has not established to the contrary. Given these submissions, the applicant submitted that Mr Gibson should be
awarded compensation to the maximum level under the terms of s 23A of the Industrial Relations Act 1979 (“the Act”), that
being compensation for loss of six months remuneration.

5 The respondent for its part, submitted that the evidence in relation to Mr Gibson’s cannabis usage and testing regime following
his dismissal, leads to the conclusion that on balance, Mr Gibson’s employment would not have continued much further than it
did, it being more likely than not, that he would have failed the respondent’s drug and alcohol testing regime. It was submitted
by the respondent that it would be more likely than not, given the evidence, that Mr Gibson’s employment would have been
terminated under the drug and alcohol policy, some time prior to March or April 2001. This was a period according to the
respondent’s submission, where on the evidence, up to that time Mr Gibson made no attempt to mitigate his loss, as he was
required to do.

6 In all of the circumstances, it was therefore submitted that any compensation for loss awarded to Mr Gibson, should take into
account his poor prospect of ongoing employment, and his failure to mitigate his loss.

Consideration
7 The relevant principles in relation to assessing compensation in matters of this kind in this jurisdiction have been dealt with in

a number of decisions of the Commission. For present purposes, the decision of a Full Bench Bogunovich v Bayside Western
Australia Pty Ltd (1998) 79 WAIG 8, is one of those decisions. Additionally in my opinion, there is something to be said for
the proposition that any sum of compensation to be awarded ought be adjusted for contingencies or the “vicissitudes of life”;
for payment of compensation as a lump sum; and the impact of taxation. As these matters were not argued in the present
proceedings however, those issues are best left to another occasion.

8 In terms of Mr Gibson’s prospect of ongoing employment, the evidence before the Commission was, and I find, that after his
dismissal on 28 November 2000, Mr Gibson undertook a voluntary test for cannabis on 8 December 2000. Mr Gibson obtained
alternative employment in the mining industry in Kalgoorlie, in October 2001. It was his evidence, unchallenged, that in order
to secure this employment, he was required to undertake and passed, a drug and alcohol screening test. In his evidence, Mr
Gibson testified that he thought he did another drug test after 8 December 2000, but he could not locate any record of it. There
were no other tests undertaken until his employment in October 2001.

9 It was also the evidence, and I find, that although Mr Gibson was attempting to reduce his cannabis usage, and was seeking
advice in that regard, between August 2000 and 24 November 2000, Mr Gibson tested positive to cannabis under the
respondent’s drug and alcohol policy on four occasions. I also refer to my earlier conclusions in my reasons for decision on the
substantive application, that in my view, I considered it more likely than not, that Mr Gibson somewhat understated his
cannabis usage.

10 Having regard to all of this evidence, and the fact that three positive test results under the respondent’s drug and alcohol policy
constituted grounds for termination of employment, and given that as at 24 November 2000, Mr Gibson had returned two valid
positive test results, I consider it more likely than not, that Mr Gibson would have fallen foul of the respondent’s policy within
a period of about four months, from the date of his actual dismissal. I do not think it likely therefore, that Mr Gibson’s
employment would have continued indefinitely.

11 In terms of mitigation of loss, I am not persuaded that the respondent has discharged the obligation on it to establish Mr Gibson
has failed to mitigate his loss. On his evidence, Mr Gibson testified that he did seek alternative employment in the Pilbara area,
prior to leaving the region to obtain employment in Kalgoorlie. It must be appreciated that Mr Gibson had spent a considerable
number of years in employment at the respondent, as a production worker in the mining department at Newman. He worked in
an isolated location in the mining industry, in circumstances where he had been dismissed for failing the respondent’s drug and
alcohol policy. In these circumstances, and having regard also for the Christmas and New Year period intervening, I am not
minded to consider any reduction in an award of compensation, because of this factor. Ultimately, Mr Gibson, on the
uncontradicted evidence, had to leave the region to find alternative employment in the goldfields.

12 Accordingly, I find Mr Gibson’s loss to be four months wages. Given that the evidence was somewhat unclear as to Mr
Gibson’s annual income, the parties are requested to advise my Associate within 24 hours of Mr Gibson’s remuneration,
following which an order will issue.

_________
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Result Declaration and Order issued
Representation
Applicant Mr M Llewellyn as agent
Respondent Mr R Kelly of counsel
_________________________________________________________________________________________________________

Declaration and Order
HAVING heard Mr M Llewellyn as agent on behalf of the applicant and Mr R Kelly of counsel on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby—

1. DECLARES that the respondent harshly, oppressively and unfairly dismissed Mr Gibson from his position as
production worker on or about 28 November 2000.

2. DECLARES that reinstatement is impracticable.
3. ORDERS that the respondent pay to Mr Gibson compensation in the sum of $22,783.00 less any amount payable to

the Commissioner of Taxation pursuant to the Income Tax Assessment Act 1936 and actually paid within 21 days of
the date of this order.

(Sgd.) S. J. KENNER,
[L.S.] Commissioner.

____________________
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Result Application dismissed.
Representation
Applicant Mr J. Welch
Respondent Mr E. Rea (as agent)
_________________________________________________________________________________________________________

Reasons for Decision
1 The application before the Commission is brought by the union on behalf of its member Mr P. Ballantyne. Mr Ballantyne has

been employed as a prison officer since 1999. In July 2001 he became the co-director of a company which engages in the
business of assisting the commonwealth Department of Immigration and Multicultural and Indigenous Affairs to deport
persons who are to be deported. Mr Ballantyne has operated the business since July 2001.

2 Regulation 22(3) and (4) of the Prisons Regulations 1982 are as follows—
“(3) A prison officer shall not --

(a) apart from his entitlement to pay as a prison officer accept from any prisoner or person any
gratuity, fee or reward for or in connection with the performance of his duties; or

(b) engage in any trade, profession, business or calling other than that of being a prison officer,
except with the prior written approval of the permanent head.

(4) Where a prison officer applies for the approval of the permanent head for the purposes of subregulation
(3)(b) that approval shall not be withheld unless, in the opinion of the permanent head, engagement in the
trade, profession, business or calling in respect of which that approval is sought would conflict with the
performance of the applicant’s duties.”

3 It is apparent therefore that Mr Ballantyne is not to engage in his business unless he has prior written approval. It is a matter of
fact that Mr Ballantyne did not have prior written approval before engaging in his business.

4 The union seeks from these proceedings an order that the respondent’s decision to refuse to approve Mr Ballantyne’s
application for secondary employment is unfair and/or unreasonable, that the respondent provide authorisation to
Mr Ballantyne to carry out his secondary employment and an order that in the event that there is a conflict of interest arising
Mr Ballantyne be provided with a reasonable opportunity to respond prior to any decision being made about the continuance of
his secondary employment.

5 The application is opposed. The respondent maintains that there is a potential conflict of interest at least in that Mr Ballantyne
is responsible for the preparation of prisoner reports which may be written in a way to show that an escort is required for a
particular prisoner for the purposes of the deportation of that prisoner. Further, the respondent has policies regarding prison
officers associating with ex-prisoners. Furthermore, the respondent objects to Mr Ballantyne operating his business using
prison officers to perform the escort and deportation function.

The evidence
6 Mr Ballantyne’s company offers its services to insurance companies, airlines and immigration departments for the assistance

and removal of unauthorised individuals, violent individuals or people who require medical repatriation back to Australia or
other parts around the world. It does not seek work from the Department of Justice or the State Government.
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7 The business involves transporting persons who are to be deported from the detention centre at the Perth Domestic Airport to
the Perth International Airport and providing an escort on the aeroplane out of the country. Mr Ballantyne stated that a “secure
vehicle” was used for the transport but later stated that it was a Toyota Landcruiser and that “secure vehicle” was a wrong
choice of words. Transporting involves a driver and two escort officers.

8 Mr Ballantyne states that he himself is responsible for the accounts, co-ordination and ensuring standards are complied with in
terms of talking to the department of immigration and making sure the staff are doing their jobs correctly. He has on one
occasion recently acted as a driver for the vehicle. He has not acted as an escort officer and neither has he travelled out of the
country. He states that he does not come into personal contact with the person to be deported. He organises staff employed by
him (or his company) to do the escorts. He lets the staff who are on the escort build up a relationship with the individual
concerned.

9 He is notified by the Department of Immigration of the identity of the deportee two or three days prior to the deportation.
There have been 10 deportations in which his company has provided an escort since January 2003. The information about the
person to be deported, or the information he uses to decide whether the escort to be provided is a one person, two person or a
“high level escort”, is the information supplied by the Department of Immigration. He only provides an escort if it is requested
by the Department of Immigration.

10 Mr Ballantyne’s company employs prison officers and “people from other walks of life” to do the escort work. There are five
or six such prison officers. Drivers do not have to be prison officers because they do not carry out the escort function. Mr
Ballantyne does not ask the prison officers whether they themselves have prior written authorisation pursuant to Regulation
22 to engage in that work. His evidence in cross-examination was that his concern is that they meet requirements of his
company in terms of their training and their ability to carry out the tasks. When he was prompted about his own status as a
prison officer, he then stated that he is concerned that they might not have authorisation. The fact is that Mr Ballantyne’s
company has continued to employ prison officers even if they do not have prior written approval under Regulation 22 to have
that employment.

11 Mr Ballantyne admits he did not have approval to engage in the business prior to commencing it in July 2001. He states that he
wrote seeking approval at the time, but is unable to provide a copy of any letter that he wrote and neither does the respondent
produce any such letter.

12 It is a matter of record that on 30 January 2002 Mr Ballantyne did write seeking approval. He did so because he had been
contacted by internal investigations about his engaging in business without prior written approval. Approval was given in
writing on 5 February 2002 by the then superintendent of the prison at which Mr Ballantyne worked. On 6 March 2002, one
month later, a new superintendent of the prison at which Mr Ballantyne worked withdrew the authorisation. Mr Ballantyne has
challenged the withdrawal however the authorisation remains withdrawn. Mr Ballantyne has continued in his business without
the written approval of the Chief Executive Officer since that time.

13 Mr Ballantyne stated that he understood the same business had been performed for a number of years by Leon Carberry an
assistant superintendent at the Remand Centre. The Commission understands that Mr Carberry had asked Mr Ballantyne to
“facilitate” an escort.

14 The evidence of Mr James Schilo, Superintendent with some 24 years’ experience in the prison service, is that he is concerned
there would be a perception of a conflict of interest in the use of prison staff to do escort work. Further the Department of
Justice may become involved if there was an injury to, or a death of, a person being transported and the training of the persons
doing the escort was questioned. The Department would then have to justify its training methods in an area in which it was not
directly involved. Mr Schilo is also concerned that Mr Ballantyne would have access to information regarding a prisoner to
which somebody external to the prison service would not have access.

15 Ms Shuard, the Acting General Manager of Public Prisons and with experience in the prison service since 1981, sees a conflict
of interest and also a potential conflict of interest. Ms Shuard’s view is that the public confidence in the public prison system
would be damaged because of the perception that Mr Ballantyne would have an advantage over other tenderers for the
business. Her concern is also that members of the public will not differentiate between Federal and State Government work.

16 Ms Shuard also considers that many deportees would be prisoners or ex-prisoners. Mr Ballantyne could, in his role as a prison
officer, be dealing with a prisoner that he potentially could be escorting at a later time. There could have been a conflict
between Mr Ballantyne and that prisoner where the prisoner would see that would be unfair when he finished his sentence and
Mr Ballantyne or his staff would be involved in his deportation.

17 Further, Ms Shuard stated that in sourcing staff resources from current prison officers who have been working without
approval Mr Ballantyne has not had his employer’s best interests at heart. The Department of Justice has to then manage the
requests by prison officers for approval under regulation 22. Ms Shuard was also concerned that Mr Ballantyne’s business may
conflict with the Director General’s rule whereby officers and ex-prisoners are not to associate outside work. Even if Mr
Ballantyne’s company did not employ prison officers and he did not do any escort work her concern is that the public’s
perception is as much about the prison officer who is running the business and his ability to be able to get that business while
being a prison officer.

18 Ms Shuard differentiated the business run by Mr Ballantyne from the related work done by Mr Carberry. Her evidence is that
Mr Carberry, who is also employed in the prison system, organised persons to escort deportees, but no payment or employment
of prison officers was involved. Her concern is that Mr Ballantyne has a business which is built around prisoners and ex-
prisoners involving current serving prison officers to run it.
Conclusions
Role of the Commission

19 Regulation 22(3) gives the power to the Chief Executive Officer to decide whether written approval will be given. The written
approval will not be withheld unless the Chief Executive Officer is of the opinion that engagement in the business would
conflict with the performance of Mr Ballantyne’s duties as a prison officer. Therefore, the Chief Executive Officer has to reach
an opinion on the matter. It is the opinion of the Chief Executive Officer which is relevant, and not the opinion of the
Commission.

20 However, this does not mean that the Chief Executive Officer’s opinion is put beyond challenge. The Commission is to decide
the matters that come before it according to equity, good conscience and the substantial merits of the case. If the Chief
Executive Officer does not act in good faith, or if he acts on extraneous considerations which ought not to influence him, or if
he plainly misdirects himself in fact or in law the equity and merits of the case would cause the Commission to make the order
sought; but where he honestly takes a view of the facts or the law which could reasonably be entertained then his decision is
not to be set aside simply because thereafter someone thinks that his view was wrong (Employment Secretary v. ASLEF (No. 2)
[1972] 2 QB 455 at 492-493).
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21 I turn to the conclusions which follow from the evidence.
22 The starting point for the Commission’s consideration is that the power given to the Chief Executive Officer to withhold

written approval for the secondary employment is exercisable if engagement in the business would conflict with the
performance of Mr Ballantyne’s duties as a prison officer. That is not necessarily the same thing as asking whether or not in
the performance of his external work Mr Ballantyne has a conflict of interest. Regulation 22(3) and (4) has the force of law and
overrides any policy regarding conflict of interest. The issue is whether or not Mr Ballantyne’s engaging in the business would
conflict with the performance of his duties as a prison officer. In this regard, and as the union points out on his behalf, there is
no suggestion that Mr Ballantyne has not otherwise performed his duties as a prison officer when he is required to do them.

23 Mr Ballantyne has engaged in a business without having the prior written approval of the Chief Executive Officer. I doubt that
he did write at the time he commenced the business seeking approval because he stated at one point in his evidence that “it
completely slipped my mind. I didn’t even consider it”.  In any event the issue is not whether he applied for approval. The
issue is that he should not have commenced his business without receiving written approval beforehand. That he did
commence it shows a disregard for the regulations or for his primary role as a prison officer.  This is so whether or not he
believed Mr Carberry was doing the same thing. As it is, on the evidence, Mr Carberry was not engaged in a business and was
not “doing the same thing”.

24 He has continued to engage in that business when the approval that was eventually given was withdrawn. He has done so, and
continues to do so, contrary to Regulation 22.

25 Mr Ballantyne would have access to information regarding the person to be deported in that he is able to access the
respondent’s computer records. Mr Ballantyne would be in conflict with his duties as a prison officer if he accessed the
respondent’s computer to access information for the purposes of his business. However, there is no evidence before the
Commission that Mr Ballantyne has ever done so. Indeed, the suggestion was never even put to Mr Ballantyne.

26 The fact that he has that access is to be seen in the context that, on the evidence, the information on the respondent’s computer
about any particular prisoner is not of any use to Mr Ballantyne in his business. Mr Ballantyne’s company is merely informed
two or three days before the deportation of the identity of the person to be deported and the escort to be provided. It is
information provided by the Department of Immigration. I cannot see what reason Mr Ballantyne would have to access the
information, if any, held on the respondent’s computer regarding that person. The decision regarding the provision of an escort
has already been made by the Department of Immigration. I am unable to see that there could be any advantage to
Mr Ballantyne in having access to the respondent’s computer in those circumstances and none was suggested to him.

27 The respondent initially submitted that a conflict existed between Mr Ballantyne’s duties as a prison officer and his business in
that he can potentially be asked to prepare immigration reports about prisoners. Immigration reports are prepared by prison
officers and are part of a bundle of information upon which the Department of Immigration bases its decisions about who is to
be deported and the manner of their deportation. However the letter from the Department of Immigration (exhibit No. 4) states
that the immigration reports do not play any direct role in the Department of Immigration’s decision making process about
whether a person is to be deported or whether a deportee is, or is not, to have an escort when being deported. The respondent
then did not press its submission and, with due respect, it was correct not to do so. There is no evidence from which I could
conclude that the operation of Mr Ballantyne’s business would conflict with any requirement that he complete an immigration
report.

28 It leads only to the conclusion that the respondent’s concern that Mr Ballantyne would have access to information regarding
the person to be deported has no justification and cannot be a valid reason to conclude that Mr Ballantyne engaging in the
business would conflict with the performance of his duties as a prison officer.

29 It was also submitted that Mr Ballantyne would have, or might be perceived to have, an advantage over other tenderers because
of his access to such information. However, there is no evidence before me at all regarding the tender process or whether Mr
Ballantyne had relied upon any professed advantage in his being a prison officer when his company tendered for the
Department of Immigration contract and the submission therefore lacks substance to justify it.

30 The perception of a conflict of interest was raised in the proceedings. The perception of a conflict of interest, as distinct from
an actual conflict of interest, may be a consideration but the fear of a perception of a conflict of interest has to be soundly
based. No regard should be given for example to ill-informed fears or speculative comments from the public about conflict of
interest. Once is it appreciated that in fact Mr Ballantyne’s company does not have business with the Department of Justice or
the State Government, or that the Department of Immigration is a federal government department with no links to the State
Department of Justice, it is not sufficient to speculate that there may be a public perception to the contrary.

31 I find that Mr Ballantyne’s status as a prison officer is of itself attractive to the Department of Immigration. However he shares
that attraction with others. The letter from the Department of Immigration (exhibit No. 4) states that—

“A person in lawful custody must be accompanied by an escort (not a member of the aircrew), unless the person is
covered by an instrument of authorisation provided for in Regulation 33(5)(b) of the Air Navigation Regulations. Escorts
are to be trained in security and restraint techniques. Australian Protective Service (APS), police officers, correctional
service officers, Australasian Correctional Management officers, airline security officers and some private contractors
meet this requirement.”

32 The evidence and submissions before me do not lead to the conclusion that there is any substance to the fear that the public
would perceive that Mr Ballantyne had an advantage over other tenderers because he is a prison officer compared to the other
categories in exhibit 4.

33 I have also, with due respect, found little, if anything, in the evidence to substantiate a fear that the Department of Justice may
become involved in a matter concerning the death or injury of a deportee arising during the transportation. There has been no
suggestion of any incidents in the history of transporting deportees between the two airports. Similarly, the possible perception
of a deportee who is, or was, a prisoner that there is an unfairness if the escort comprises a person who, as a prison officer, had
an involvement with the deportee in the prison appears, on the evidence, to be more speculative than likely.

34 It was also asserted that Mr Ballantyne would be in conflict with the respondent’s policy of officers not associating with
prisoners and ex-prisoners. I was referred to the Prisons Act 1981 ss.12 and 14 and to the Director General’s Rules No. 4 (May
2002) (exhibit 2). I did not find anything in that Act of direct relevance. Of the Director General’s Rules, item 4 appears the
most relevant to the issues before the Commission. Item 4 states—

“4. Officers must not associate with ex-prisoners outside of working hours without good and sufficient cause.”
35 The operative word in these rules is “associate”. The Macquarie Dictionary (Revised Edition) gives 14 meanings for the word

“associate”. I am not of the opinion that any of those meanings could embrace the situation where Mr Ballantyne manages the
day-to-day affairs of a business which deports prisoners where he himself does not come into contact with the deportee, except
once as the driver of the vehicle transporting the deportee from the Perth Domestic Airport to the Perth International Airport. I
am therefore of the view that Mr Ballantyne is not in conflict with Director General’s Rules No. 4.
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36 The respondent relied heavily upon Mr Ballantyne’s company employing prison officers who themselves have not received the
prior written approval of the Chief Executive Officer to engage in secondary employment. The evidence is that the
employment of those prison officers has now resulted in the respondent having to investigate those prison officers for
suspected breaches by each of them of r.22. At the least, Mr Ballantyne’s conduct of his business by employing serving prison
officers who do not have prior written approval under r.22 has caused a problem for his employer, or perhaps as many
problems as there are prison officers he has employed, which his employer otherwise would not have had.

37 Mr Ballantyne conceded in cross-examination that as an employee of the respondent he is concerned that the prison officers
employed by his company might not have prior written approval to engage in that work. He also admitted that he did not ask
them whether or not they did have that approval.

38 If Mr Ballantyne was not himself a prison officer then whether or not one or more of his employees who were prison officers
had prior written approval would not be his concern. However, Mr Ballantyne is himself a prison officer and, as he correctly
admitted, he needs to be concerned whether or not one or more of his company’s employees who are prison officers have prior
written approval. The requirement to have such prior written approval arises under the regulations and he has taken an oath
under s.13(2) of the Prisons Act, subscribed in the presence of and attested by a justice or an officer not below the rank of
superintendent, to—

(c)… uphold the Prisons Act 1981, as amended from time to time, and the regulations, rules and standing orders made
under that Act from time to time.

39 Nevertheless in contravention of that oath he has engaged in a business employing prison officers who do not have the prior
written approval of their, and his own, employer under those regulations to be so employed. He has not cared whether any
prison officer employed by his company has the prior written approval required by that regulation. In not caring he has shown
a disregard for his employer’s interests, and for that matter the interest of each individual prison officer he has employed, in
preference to his own business interests.

40 More significantly, in doing so he has engaged in a business which has conflicted with the performance of his duties as a
prison officer. It is a direct conflict: as an employer Mr Ballantyne is only concerned that his company’s employees meet the
requirements of his company in terms of their training and their ability to carry out the tasks; as a prison officer he is
concerned, and is obliged to be concerned, that they might not have the prior written approval of their, and his own, employer
under those regulations to be so employed.

41 That direct conflict having been found, the union could not, despite its best efforts, make out its case that the orders sought
should issue because it cannot show that the Chief Executive Officers’ decision to refuse to approve Mr Ballantyne’s
application is unfair or unreasonable.

42 The evidence does show that there was sufficient before the Chief Executive Officer to justify the opinion he holds. He formed
an opinion that was open to him to make and there is no basis for the Commission to interfere in the exercise of the Chief
Executive Officer’s discretion. The application must therefore be dismissed.

43 Order accordingly.

_________

2003 WAIRC 09008
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
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FILE NO. CR 143 OF 2003
CITATION NO. 2003 WAIRC 09008
_________________________________________________________________________________________________________

Result Application dismissed.
Representation
Applicant Mr J. Welch
Respondent Mr E. Rea (as agent)
_________________________________________________________________________________________________________

Order
HAVING HEARD Mr J. Welch on behalf of the applicant and Mr E. Rea (as agent) on behalf of the respondent, the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby orders—

THAT the application be hereby dismissed.
(Sgd.) A. R. BEECH,

[L.S.] Senior Commissioner.
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CONFERENCES—Notation of—

Parties
Commissioner/

Conference
Number

Dates Matter Result

Australian Liquor,
Hospitality and
Miscellaneous Workers
Union, Western Australian
Branch

Cockburn Bowling and
Recreation Club (Inc)

HARRISON C
C55/2002

28-Mar-03
05-Jul-03

Termination of
employment

Referred

Australian Liquor,
Hospitality and
Miscellaneous Workers
Union, Western Australian
Branch

Department of Education
and Training

HARRISON C
C175/2003

11-Aug-03 Dismissal Discontinued

Australian Liquor,
Hospitality and
Miscellaneous Workers
Union, Western Australian
Branch

Joondalup Early Learning
Centre

HARRISON C
C104/2003

09-Jun-03 Alleged unfair
dismissal

Concluded

Australian Liquor,
Hospitality and
Miscellaneous Workers
Union, Western Australian
Branch

Moving Time Pty Ltd T/A
d'Tandoor Indian
Restaurant

HARRISON C
C109/2003

24-Jun-03 Alleged unfair
dismissal

Concluded

Australian Liquor,
Hospitality and
Miscellaneous Workers
Union, Western Australian
Branch

Prestige Property Services HARRISON C
C95/2003

09-Jun-03 Alleged unfair,
harsh and
oppressive
dismissal of
member, Mr
Echeverria

Concluded

Australian Liquor,
Hospitality and
Miscellaneous Workers
Union, Western Australian
Branch

Quality Bakers Australia
Limited

WOOD C
C92/2003

26-May-03
27-May-03
23-Jul-03

Strike action Concluded

Australian Liquor,
Hospitality and
Miscellaneous Workers
Union, Western Australian
Branch

The Celtic Club Inc HARRISON C
C93/2003

10-Jun-03 Classification
of employee
(higher duties)

Concluded

Australian Liquor,
Hospitality and
Miscellaneous Workers
Union, Western Australian
Branch

The Celtic Club Inc HARRISON C
C182/2003

11-Aug-03 Dismissal of a
union member

Discontinued

Australian Liquor,
Hospitality and
Miscellaneous Workers
Union, Western Australian
Branch

Wesfarmers CSBP Limited KENNER C
C63/2003

05-May-03 Alleged
decrease in
union members
hours

Concluded

Australian Workers' Union,
West Australian Branch,
Industrial Union of
Workers, The

Bedford Bowling Club WOOD C
C87/2003

04-Jun-03 Entitlements Concluded

Australian Workers' Union,
West Australian Branch,
Industrial Union of
Workers, The

Cockburn Cement Limited GREGOR C
C105/2003

06-Jun-03 Overtime Concluded

Australian Workers' Union,
West Australian Branch,
Industrial Union of
Workers, The

John Frazer BEECH SC
C114/2003

17-Jul-03 Unpaid
contractual
benefits

Referred

Australian Workers' Union,
West Australian Branch,
Industrial Union of
Workers, The

VM & TL Bowden BEECH SC
C113/2003

11-Aug-03 Dismissal Referred
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Parties
Commissioner/

Conference
Number

Dates Matter Result

Automotive, Food, Metals,
Engineering, Printing and
Kindred Industries Union
of Workers, The

Amtel Pty Ltd GREGOR C
C173/2003

21-Jul-03 Alleged unfair
dismissal

Referred

Automotive, Food, Metals,
Engineering, Printing and
Kindred Industries Union
of Workers, The

Amtel Pty Ltd GREGOR C
CR173/2003

N/A Alleged unfair
dismissal

Discontinued

Automotive, Food, Metals,
Engineering, Printing and
Kindred Industries Union of
Workers, The

ASSTA Pty Ltd T/A
Labelworld

WOOD C
C5/2003

06-Feb-03 Alleged unfair
dismissal

Referred

Automotive, Food, Metals,
Engineering, Printing and
Kindred Industries Union
of Workers, The

ASSTA Pty Ltd T/A
Labelworld

WOOD C
CR5/2003

23-May-03 Alleged unfair
dismissal

Discontinued

Automotive, Food, Metals,
Engineering, Printing and
Kindred Industries Union
of Workers, The

Austal Ships GREGOR C
C161/2003

N/A Overtime Concluded

Automotive, Food, Metals,
Engineering, Printing and
Kindred Industries Union
of Workers, The

Byrnecut Mining Pty Ltd KENNER C
C52/2003

27-May-03 Alleged unfair
dismissal

Concluded

Automotive, Food, Metals,
Engineering, Printing and
Kindred Industries Union
of Workers, The

EFCO GREGOR C
C146/2003

27-Jun-03 Alleged unfair
dismissal

Concluded

Automotive, Food, Metals,
Engineering, Printing and
Kindred Industries Union
of Workers, The

Flinders Service Centre BEECH SC
C31/2003

25-Feb-03 Redundancy Concluded

Automotive, Food, Metals,
Engineering, Printing and
Kindred Industries Union
of Workers, The

Leighton Contractors GREGOR C
C145/2003

N/A Alleged
termination

Concluded

Automotive, Food, Metals,
Engineering, Printing and
Kindred Industries Union
of Workers, The

Nitrodrill GREGOR C
C160/2003

21-Jul-03 Outstanding
monies

Concluded

Automotive, Food, Metals,
Engineering, Printing and
Kindred Industries Union
of Workers, The

Royal Automobile Club of
WA (Inc)

GREGOR C
C53/2003

09-Apr-03 Alleged unfair
dismissal

Referred

Automotive, Food, Metals,
Engineering, Printing and
Kindred Industries Union
of Workers, The

Royal Automobile Club of
WA (Inc)

GREGOR C
CR53/2003

N/A Alleged unfair
dismissal

Discontinued

Automotive, Food, Metals,
Engineering, Printing and
Kindred Industries Union
of Workers, The

Seaquest Pleasure Boats
Pty Ltd

GREGOR C
C163/2003

15-Jul-03 Non genuine
redundancy

Concluded

Automotive, Food, Metals,
Engineering, Printing and
Kindred Industries Union
of Workers, The

Total Marine Services Pty
Ltd

GREGOR C
C138/2003

16-Jun-03 Deduction of
monies

Concluded

Automotive, Food, Metals,
Engineering, Printing and
Kindred Industries Union
of Workers, The

Trailcraft Boats GREGOR C
C67/2003

02-May-03 Alleged unfair
dismissal

Referred

Automotive, Food, Metals,
Engineering, Printing and
Kindred Industries Union
of Workers, The

Trailcraft Boats GREGOR C
CR67/2003

N/A Alleged unfair
dismissal

Discontinued
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Parties
Commissioner/

Conference
Number

Dates Matter Result

Federated Brick, Tile &
Pottery Industrial Union of
Australia (Union of
Workers)

Metro Brick (Cardup) GREGOR C
C171/2003

N/A Change of
roster

Concluded

Civil Service Association
of Western Australia
Incorporated

Chief Executive Officer,
Department of the Culture
and the Arts

SCOTT C
PSAC11/2003

09-Apr-03 Reclassification Referred

Civil Service Association
of Western Australia
Incorporated

The Director General of
the Department of
Agriculture

SCOTT C
PSAC17/2003

02-May-03 Alleged failure
to comply with
the
requirements of
s.79(5) of the
PSM Act

Concluded

Communications,
Electrical, Electronic,
Energy, Information,
Postal, Plumbing, and
Allied Workers

Peters and Brownes Group WOOD C
C89/2003

17-Jun-03 Alleged denial
of military
leave
entitlement

Concluded

Construction, Forestry,
Mining and Energy Union
of Workers, The

Abacca Pty Ltd trading as
Advance Formwork

GREGOR C
C132/2003

25-Jun-03 Site allowance Concluded

Construction, Forestry,
Mining and Energy Union
of Workers, The

Apocalypse Holdings Ltd
T/as Troubleshooters
Available

GREGOR C
C126/2003

24-Jun-03 Site allowance Concluded

Construction, Forestry,
Mining and Energy Union
of Workers, The

Australian Gypsum
Industries Pty Ltd

GREGOR C
C124/2003

24-Jun-03 Dispute over
payment of site
allowance

Concluded

Construction, Forestry,
Mining and Energy Union
of Workers, The

The West Australian
Group Training Scheme
Inc

GREGOR C
C139/2003

N/A Time and wage
records

Concluded

Construction, Forestry,
Mining and Energy Union
of Workers, The

BGC

Concrete

GREGOR C
C156/2003

29-Jul-03 Site allowance Concluded

Construction, Forestry,
Mining and Energy Union
of Workers, The

Bonetti Concrete Pty Ltd GREGOR C
C152/2003

29-Jul-03 Site allowance Concluded

Construction, Forestry,
Mining and Energy Union
of Workers, The

David John Hands and
Trini Lisette Hands trading
as RTD Bricklayers

GREGOR C
C135/2003

24-Jun-03 Site allowance Concluded

Construction, Forestry,
Mining and Energy Union
of Workers, The

Daren John Thomas t/as
Kalamunda Concrete

GREGOR C
C131/2003

25-Jun-03
29-Jul-03
8-Aug-03

Site allowance Concluded

Construction, Forestry,
Mining and Energy Union
of Workers, The

Geoffrey Alvin Harrison
trading as AH Civil
Engineering

GREGOR C
C122/2003

25-Jun-03
29-Jul-03

Site allowance Concluded

Construction, Forestry,
Mining and Energy Union
of Workers, The

GJ Demolition Pty Ltd GREGOR C
C129/2003

25-Jun-03
29-Jul-03

Site allowance Concluded

Construction, Forestry,
Mining and Energy Union
of Workers, The

Integrated Contract
Management Services Pty
Ltd t/a ICM Bricklaying

GREGOR C
C130/2003

25-Jun-03
29-Jul-03
8-Aug-03

Site allowance Concluded

Construction, Forestry,
Mining and Energy Union
of Workers, The

Katina Pty Ltd trading as
Kato Concrete & Civil

GREGOR C
C128/2003

24-Jun-03 Site allowance. Concluded

Construction, Forestry,
Mining and Energy Union
of Workers, The

Leeway Group Pty Ltd GREGOR C
C148/2003

29-Jul-03 Site allowance Concluded

Construction, Forestry,
Mining and Energy Union
of Workers, The

Unifine Pty Ltd trading as
Merit Projects

GREGOR C
C153/2003

29-Jul-03 Site allowance Concluded

Construction, Forestry,
Mining and Energy Union

UTA Constructions GREGOR C
C141/2003

16-Jul-03 Defect notice Concluded
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Parties
Commissioner/

Conference
Number

Dates Matter Result

of Workers, The

Construction, Forestry,
Mining and Energy Union
of Workers, The

Van Dongen & Sons Pty
Ltd

GREGOR C
C120/2003

24-Jun-03 Site allowance Concluded

Construction, Forestry,
Mining and Energy Union
Western Australian Branch

Meteor Nominees Pty Ltd
T/A Meteor-Stone

GREGOR C
C32/2003

26-Feb-03 Alleged unfair
dismissal

Referred

Construction, Forestry,
Mining and Energy Union
Western Australian Branch

Meteor Nominees Pty Ltd
T/A Meteor-Stone

GREGOR C
CR32/2003

N/A Alleged unfair
dismissal

Discontinued

Construction, Mining,
Energy, Timberyards,
Sawmills and
Woodworkers' Union of
Australia (WA

Cockburn Cement Limited GREGOR C
C265/2002

12-Dec-02
19-Dec-02
24-Dec-02
20-Jan-03
31-Jan-03
24-Mar-03
01-Apr-03

Interim order Concluded

Forest Products, Furnishing
and Allied Industries
Industrial Union of
Workers, W.A., The

Jensen Jarrah Pty Ltd GREGOR C
C47/2003

3-Apr-03 Alleged
termination

Referred

Forest Products, Furnishing
and Allied Industries
Industrial Union of
Workers, W.A., The

Jensen Jarrah Pty Ltd GREGOR C
CR47/2003

23-Jun-03 Alleged
termination

Dismissed

Forest Products,
Furnishing and Allied
Industries Industrial Union
of Workers, W.A., The

Wesfi Manufacturing Pty
Ltd

GREGOR C
C22/2003

25-Feb-03 Alleged unfair
dismissal

Referred

Forest Products,
Furnishing and Allied
Industries Industrial Union
of Workers, W.A., The

Wesfi Manufacturing Pty
Ltd

GREGOR C
CR22/2003

30-Jun-03 Alleged unfair
dismissal

Concluded

Transport Workers’ Union
of Australia, Industrial
Union of Workers

BHP Iron Ore Ltd KENNER C
C328/2000

02-Mar-01 Alleged unfair
dismissal

Referred

Transport Workers’ Union
of Australia, Industrial
Union of Workers

Inkcot Pty Ltd t/a Country
Wide Freightlines

WOOD C
C193/2002

26-Feb-03 Contracting out
of work

Concluded

Western Australian Police
Union of Workers, The

The Honourable Attorney
General, Department of
Justice

BEECH SC
C36/2003

24-Jun-03 Dispute
regarding
secondary
employment

Referred

Western Australian Police
Union of Workers, The

Commissioner of Police SCOTT C
C36/2003

01-Apr-03 Alleged denial
of procedural
fairness

Concluded

Western Australian Police
Union of Workers, The

Western Australian Police
Service

SCOTT C
C197/2002

17-Dec-02
21-Mar-03
03-Apr-03

Maintenance of
availability of
personal
records

Referred
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CORRECTIONS—
2003 WAIRC 06117

CLEANERS AND CARETAKERS (GOVERMENT) GENERAL AGREEMENT 2002
No. AG 101 of 2002

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES MINISTER FOR AGRICULTURE & OTHERS, APPLICANT

v.
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, RESPONDENT

CORAM COMMISSIONER J H SMITH
DATE OF ORDER WEDNESDAY, 31 JULY 2002
FILE NO. AG 101 OF 2002
CITATION NO. 2002 WAIRC 06117
_________________________________________________________________________________________________________

Result Correction order.
Representation
Applicant Mr J Lange
Respondent Ms D MacTiernan and Ms L Hankinson
_________________________________________________________________________________________________________

Order
WHEREAS an error occurred in the Order dated Monday, 29 July 2002 issued in AG 101 of 2002, the Commission, in order to
correct this error and pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders-

THAT the Minutes of Proposed Order dated Monday, 29 July 2002 in AG 101 of 2002 be amended to read Order.
(Sgd.) J. H. SMITH,

[L.S.] Commissioner.

____________________

2002 WAIRC 06671
DEPARTMENT OF JUSTICE GROUPWORKERS GENERAL AGREEMENT 2002

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED

-and-
DIRECTOR GENERAL OF THE DEPARTMENT OF JUSTICE

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DATE OF ORDER WEDNESDAY, 2 OCTOBER 2002
FILE NO. PSAAG 45 OF 2002
CITATION NO. 2002 WAIRC 06671
_________________________________________________________________________________________________________

Result Agreement corrected
_________________________________________________________________________________________________________

Correcting Order
WHEREAS on the 29th day of July 2002 an Order in this matter was deposited in the office of the Registrar; and
WHEREAS by letter received in Chambers on the 19th day of September 2002 from the parties indicating that an error in Schedule
1 – Salaries for Groupworkers, Unit Managers and Senior Officers had been made;
NOW THEREFORE pursuant to the powers vested in it by the Industrial Relations Act, 1979, the Public Service Arbitrator hereby
orders—

THAT the Schedule 1 to the Arbitrator’s order dated 29th day of July 2002 be and is hereby deleted and in lieu thereof the
attached Schedule be inserted.

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner.

Public Service Arbitrator.

_________
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SCHEDULE
SCHEDULE 1 – SALARIES FOR GROUP WORKERS, UNIT MANAGERS AND SENIOR OFFICERS

A B C D E
 

Group Workers

MOJ EBA
1995 Pay

Rates

Benchmark Rate
(22 % on 1995 award

rate 1st July 2001)

General Agreement
1st January 2002
 3% increase on

Benchmark (wages
policy increase)

 MOJ EBA
1st February

2002
3% Increase

1st January 2003
3% increase on
2002 General

Agreement rate
plus 1.5% increase

1st Year 27,367 33,388 34,389 34,847 35,952
2nd Year 28,070 34,245 35,273 35,742 36,876
3rd Year 28,809 35,147 36,201 36,683 37,847
4th Year 29,590 36,100 37,183 37,677 38,873
5th Year 30,407 37,097 38,209 38,718 39,946
      
Unit Managers      
1st Year 31,530 38,467 39,621 40,148 41,421
2nd Year 32,405 39,534 40,720 41,262 42,571
3rd Year 33,307 40,635 41,854 42,411 43,756
4th Year 34,233 41,764 43,017 43,590 44,972
      
Senior Officers      
1st Year 35,503 43,314 44,613 45,408 46,641
2nd Year 36,498 44,528 45,863 46,681 47,948
3rd Year 37,522 45,777 47,150 47,990 49,293

Columns A, B, C and D are included only for comparison purposes

____________________

2002 WAIRC 06118
GARDENERS (GOVERNMENT) GENERAL AGREEMENT 2002

No. AG 100 of 2002
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES MINISTER FOR AGRICULTURE & OTHERS, APPLICANT
v.
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, RESPONDENT

CORAM COMMISSIONER J H SMITH
DATE OF ORDER WEDNESDAY, 31 JULY 2002
FILE NO. AG 100 OF 2002
CITATION NO. 2002 WAIRC 06118
_________________________________________________________________________________________________________

Result Correction order.
Representation
Applicant Mr J Lange
Respondent Ms D MacTiernan and Ms L Hankinson
_________________________________________________________________________________________________________

Order
WHEREAS an error occurred in the Order dated Monday, 29 July 2002 issued in AG 100 of 2002, the Commission, in order to
correct this error and pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders-

THAT the Minutes of Proposed Order dated Monday, 29 July 2002 in AG 100 of 2002 be amended to read Order.
(Sgd.) J. H. SMITH,

[L.S.] Commissioner.

____________________
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2003 WAIRC 08923
NICKEL MINING AND PROCESSING AWARD 1975

No. 18 of 1975
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE AUSTRALIAN WORKERS’ UNION, WEST AUSTRALIAN BRANCH, INDUSTRIAL
UNION OF WORKERS, APPLICANT
v.
WESTERN MINING CORPORATION LIMITED, RESPONDENT

CORAM COMMISSIONER S J KENNER
DATE FRIDAY, 1 AUGUST 2003
FILE NO. APPLICATION 1154 OF 2002
CITATION NO. 2003 WAIRC 08923
_________________________________________________________________________________________________________

Result Correcting order issued
Representation
Applicant Mr M Llewellyn
Respondent Mr T Caccamo as agent
_________________________________________________________________________________________________________

Correcting Order
Having heard Mr M Llewellyn on behalf of the applicant and Mr T Caccamo as agent on behalf of the respondent the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, and by consent hereby orders—

THAT the Nickel Mining and Processing Award 1975 No. 18 of 1975 be varied in accordance with the following schedule
and such variation shall have effect from the beginning of the first pay period commencing on or after 26 June 2003.

(Sgd.) S. J. KENNER,
[L.S.] Commissioner.

SCHEDULE
1. Schedule 1 – Wages: Delete this Schedule and insert in lieu thereof the following—

SCHEDULE 1. – WAGES
The minimum rates of pay payable under this Award shall be as follows—

PART A
(1) Rate per Week

Base
Rate

$

Arbitrated
Safety Net

Adjustments
$

Total
Rate

$
(a) Underground Section -

Trucker 260.70 106.00 366.70
Tool Carrier 260.70 106.00 366.70
Shoveller 260.70 106.00 366.70
Diamond Drillers Assistant 268.70 106.00 374.70
Pipe Assembler 268.70 106.00 374.70
Sampler 268.70 106.00 374.70
Hydraulic Fill Operator 268.70 106.00 374.70
Popper Machine Employee 268.70 106.00 374.70
Air Hoist Operator 268.70 106.00 374.70
Electric Hoist Operator 268.70 106.00 374.70
Pump Attendant 268.70 106.00 374.70
Ventilation Employee 268.70 106.00 374.70
Platelayer 273.60 106.00 379.60
Train Crew 273.60 106.00 379.60
Mechanical Loader Operator 273.60 106.00 379.60
Scraper Hauler Operator 273.60 106.00 379.60
Braceperson 273.60 106.00 379.60
Plateperson 273.60 106.00 379.60
Skiperson 273.60 106.00 379.60
Scalers 278.10 106.00 384.10
Rock drill employee in all other
places including open cut 285.60 106.00 391.60
Sanitary Employee 286.00 106.00 392.00
Timberperson - Other 290.40 106.00 396.40
Rock Drill employee in rises 293.90 106.00 399.90
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Base
Rate

$

Arbitrated
Safety Net

Adjustments
$

Total
Rate

$
Rock Drill employee in winzes 293.90 106.00 483.70
Raised Borer Operator 293.90 106.00 483.70
Diamond Driller -

(i) up to 20 h.p. 293.90 106.00 483.70
(ii) over 20 h.p. 299.20 106.00 405.20

Timberperson - shaft 301.60 106.00 407.60
Rock Drill employee in shafts 301.60 106.00 407.60
Hauler Operator 307.40 106.00 413.40
Hydraulic Twin and
   Treble Jumbo Operator 314.30 106.00 420.30

(b) Open Cut section -
Hauler Operator 307.40 106.00 413.40
Quarry Labourer 265.00 106.00 371.00
Sampler 265.00 106.00 371.00
Dump Spotter 265.00 106.00 371.00
Fuel and Lube Serviceperson 281.40 106.00 387.40
Powder Monkey 288.30 106.00 394.30
Machine Drill Operator 294.90 106.00 400.90
Dump Truck Operator 317.80 106.00 423.80
Operators of Bulldozers, Front-
end loaders, or tractors with or
without power operated
attachments -

Up to 35 b.h.p. 288.40 106.00 394.40
Over 35 b.h.p. up to 70 b.h.p. 298.00 106.00 404.00
Over 70 b.h.p. up to
130 b.h.p.

302.80 106.00 408.80

Over 130 b.h.p. up to
250 b.h.p.

309.40 106.00 415.40

Over 250 b.h.p. up to
400 b.h.p.

316.90 106.00 422.90

Over 400 b.h.p. 324.70 106.00 430.70
Grader driver -

Up to 100 b.h.p. 319.90 106.00 425.90
Over 100 b.h.p. 323.60 106.00 429.60

(c) Surface sections -
General Hand 254.10 106.00 360.10
Utility Employee Grade 1 260.70 106.00 366.70
Utility Employee Grade 2 265.00 106.00 371.00
Utility Employee Grade 3 272.10 106.00 378.10
Storeperson 273.50 106.00 379.50
Sawyer and Benchperson 277.40 106.00 383.40
Overhead Crane Driver 277.40 106.00 383.40
Sanitary Employee 277.40 106.00 383.40
Ambulance/First Aid Attendant 281.40 106.00 387.40
Nursery Hand 281.40 106.00 387.40
Storeperson (WMC - Main
Store)

282.00 106.00 388.00

Tool Sharpener 282.40 106.00 388.40
Rigger and Splicer 291.40 106.00 397.40
Linotex Operator/Belt Repairer 296.50 106.00 402.50
Diamond Driller 299.20 106.00 405.20

(d) Ore Treatment Mill Section
Ore Treatment Plant Operator -
Grade 1 - ie an O.T.O. having
less than three months
experience on the process 265.30 106.00 371.30
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Base
Rate

$

Arbitrated
Safety Net

Adjustments
$

Total
Rate

$
Ore Treatment Plant Operator—
Grade 2 - ie an O.T.O. having
more than three months
experience - 280.70 106.00 386.70
Spray Dryer Control Room
Operator after three months
control room experience - 301.30 106.00 407.30
No. 2 Crushing Plant Control
Room Operator after three
months control room experience- 307.40 106.00 413.40
Leinster Nickel Operation
Concentrator Operator - Grade
1 -less than four months
experience - 273.80 106.00 379.80
Concentrator Operator - Grade
2 - Not less than three months
experience - 285.10 106.00 391.10
Concentrator Operator Grade 3 
Not less than eight months
service and proficient to operate
all of the process plant and
mechanical equipment -

301.50 106.00 407.50

(e) Laboratory Section -
Sampler Preparer -
(i) with less than three

months experience 265.30 106.00  371.30
(ii) with more than three

months experience 278.10 106.00 384.10
Laboratory Assistant -
(i) with less than three

months experience 276.70 106.00 382.70
(ii) with more than three

months experience 286.00 106.00 392.00

 (f) Mechanical Equipment Section -
Driver of Motor Vehicle -
(i) Not exceeding 25 cwt

capacity 302.50 106.00 408.50
(ii) Exceeding 25 cwt

capacity but not
exceeding 3 tons
capacity 306.90 106.00 412.90

(iii) Exceeding 3 tons
capacity but not
exceeding 6 tons
capacity 310.90 106.00  416.90

(iv) 6 tons and over but
under 7 tons 311.70 106.00  417.70

(v) 7 tons and over but
under 8 tons 313.30 106.00 419.30

(vi) 8 tons and over but
under 9 tons 313.30 106.00 419.30

(vii) 9 tons and over but
under 10 tons 314.30 106.00 420.30

(viii) 10 tons and over but
under 11 tons 315.50 106.00 421.50

(ix) 11 tons and over but
under 12 tons 316.40 106.00 422.40

(x) 12 tons and over but
under 13 tons 317.10 106.00 423.10

Driver of articulated Vehicle
more than 11 tons and up to
12 tons 320.60 106.00 426.60
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Base
Rate

$

Arbitrated
Safety Net

Adjustments
$

Total
Rate

$
Unlicensed Dump Truck

Operator
317.20 106.00 423.20

Fork Lift Driver -
(i) Under 10000 lbs capacity 310.90 106.00 416.90
(ii) Over 10000 lbs capacity 333.10 106.00 439.10
Operators of bulldozers, Front-
end loaders, or tractors with or
without power operated
attachments -

Up to 35 b.h.p. 288.40 106.00 394.40
35 b.h.p. up to 70 b.h.p. 298.00 106.00 404.00
70 b.h.p. up to 130 b.h.p. 302.80 106.00 408.80
130 b.h.p. up to 250 b.h.p. 309.30 106.00 415.30
250 b.h.p. up to 400 b.h.p. 316.60 106.00 422.60
Over 400 b.h.p. 323.90 106.00 429.90

Grader Driver -
(i) Up to 100 b.h.p. 319.40 106.00 425.40
(ii) Over 100 b.h.p. 323.10 106.00 429.10

(g) Mess Personnel -
Head Cook 314.90 106.00 420.90
Cook 301.80 106.00 407.80
Cook’s Offsider 278.10 106.00 384.10
Mess Attendant 254.40 106.00 360.40

The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to
the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net adjustments.

 (2) Leading Hands.
In addition to the appropriate rate prescribed in part (1) of this Schedule, a leading hand shall be paid the following in
excess of the highest rate applicable to the work being carried out—

$
(a) If placed in charge of not less than three and

not more than ten other employee.
18.90

(b) If placed in charge of more than ten and not
more than twenty other employees 28.50

(c) If placed in charge of more than twenty
other employees 37.00

PART B
WAGES - KAMBALDA NICKEL OPERATIONS

In lieu of sub clauses (1) and (2) of this clause, surface employees at the Kambalda Nickel Operations shall be paid the
following—

(1)
Classification Base

Rate
$

Arbitrated
Safety Net

Adjustments
$

Total
Rate

$

General Hand 290.70 106.00 396.70
Level One includes the
following:

302.70 106.00 408.70

MPE 1,
Laboratory Assistant 1
and Storeperson 1

Level Two includes the
following:

321.40 106.00 427.40

MPE 2,
Laboratory Assistant 2,
Storeperson 2
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Classification Base
Rate

$

Arbitrated
Safety Net

Adjustments
$

Total
Rate

$

Level Three includes the
following:

324.20 106.00 430.20

Process Operator 2
Level Four includes the
following:

329.90 106.00 435.90

MPE 3, Laboratory
Assistant 3, Storeperson 3

Level Five includes the
following:

336.80 106.00 472.80

Process Operator 3
Level Six includes the
following:

346.20 106.00 452.20

MPE 4, Laboratory
Assistant 4

Level Seven includes the
following:

349.10 106.00 455.10

Diamond Driller
Level Eight includes the
following:

357.70 106.00 463.70

Process Operator 4
Level Nine includes the
following:

364.10 106.00 470.10

Process Operator 5

(2) Mechanical Equipment
Section
Driver of Motor Vehicle not
exceeding 25 cwt capacity

347.50 106.00 45350

Exceeding 25 cwt capacity
but not exceeding 3 tons
capacity

352.20 106.00 458.20

Exceeding 3 tons capacity
under 6 tons capacity

356.30 106.00 462.30

6 tons capacity up to 7 tons 357.20 106.00 463.20
7 tons capacity up to 8 tons 358.90 106.00 464.90
8 tons capacity up to 13 tons 363.00 106.00 469.00
Driver of articulated vehicle
more than 11 tons up to
12 tons

366.70 106.00 472.70

Unlicensed Dump Truck
Operator

363.20 106.00 469.20

Fork Lift Driver -
Under 10000 lbs. capacity 356.30 106.00 462.30
Over 10000 lbs capacity 380.00 106.00 486.00

Operator of Bulldozers, Front
end loaders, Road Sweepers
or tractors with or without
power operated attachments -

Up to 35 b.h.p. 332.40 106.00 438.40
35 b.h.p. up to 70 b.h.p. 342.50 106.00 448.50
70 b.h.p. up to 140 b.h.p. 347.80 106.00 453.80
140 b.h.p. up to 250 b.h.p. 354.70 106.00 460.70
250 b.h.p. up to 400 b.h.p. 362.50 106.00 468.50
Over 400 b.h.p. 370.30 106.00 476.30

Grader Driver -
Up to 100 b.h.p. 365.50 106.00 471.50
Over 100 b.h.p. 369.40 106.00 475.40

The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to
the terms of an industrial agreement.
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Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net adjustments.

____________________

2002 WAIRC 06119
VISTA CEILINGS / CFMEUW COLLECTIVE AGREEMENT 2002
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS,
APPLICANT
v.
VULETA HOLDINGS PTY LTD TRADING AS VISTA CEILINGS, RESPONDENT

CORAM COMMISSIONER J H SMITH
DATE OF ORDER WEDNESDAY, 31 JULY 2002
FILE NO. AG 94 OF 2002
CITATION NO. 2002 WAIRC 06119
_________________________________________________________________________________________________________

Result Correction Order
Representation
Applicant Ms L Dowden
Respondent Mr B Vuleta
_________________________________________________________________________________________________________

Order
WHEREAS an error occurred in the Order dated Monday, 29 July 2002 issued in AG 94 of 2002, the Commission, in order to
correct this error and pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders-

THAT the Minutes of Proposed Order dated Monday, 29 July 2002 in AG 94 of 2002 be amended to read Order.
(Sgd.) J. H. SMITH,

[L.S.] Commissioner.

PROCEDURAL DIRECTIONS AND ORDERS—
2003 WAIRC 06944

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES ELIZABETH ANN BANES, APPLICANT

v.
ANGLICAN HOMES (INC), RESPONDENT

CORAM COMMISSIONER S J KENNER
DATE TUESDAY, 5 NOVEMBER 2002
FILE NO/S. APPLICATION 525 OF 2002
CITATION NO. 2002 WAIRC 06944
_________________________________________________________________________________________________________

Result Order issued
Representation
Applicant Ms E Banes
Respondent Ms J Auerbach of counsel
_________________________________________________________________________________________________________

Order
HAVING heard the applicant on her own behalf and Ms J Auerbach of counsel on behalf of the respondent the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders by consent—

(1) THAT the hearing date of 11 November 2002 be and is vacated.
(2) THAT the matter be re-listed for hearing for 1 day.

(Sgd.) S. J. KENNER,
[L.S.] Commissioner.

____________________
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2003 WAIRC 08850
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES FRANK JOSEPH CALANNA, APPLICANT
v.
ROOFSPAN, RESPONDENT

CORAM COMMISSIONER S WOOD
DATE OF ORDER FRIDAY, 25 JULY 2003
FILE NO. APPLICATION 2107 OF 2002
CITATION NO. 2003 WAIRC 08850
_________________________________________________________________________________________________________

Result Directions issued by consent
Representation
Applicant Mr B Stokes as agent
Respondent Mr K Brown as agent
_________________________________________________________________________________________________________

Order
1 The Commission, having heard Mr B Stokes on behalf of the applicant and Mr K Brown on behalf of the respondent, and at the

request of the parties and by consent, directs as follows—
1. The respondent to provide to the applicant, by close of business Wednesday 30 July 2003, discovery and inspection of the

following items—
a) The applicant’s personnel file.
b) The applicant’s Workers Compensation file.
c) The applicant’s wages records for the last twelve months of employment.

2. The applicant, by close of business Wednesday 30 July 2003, provide to the respondent a list of witnesses and a brief
statement of their evidence.

(Sgd.) S. WOOD,
[L.S.] Commissioner.

_________
2003 WAIRC 08854

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES FRANK JOSEPH CALANNA, APPLICANT

v.
ROOFSPAN, RESPONDENT

CORAM COMMISSIONER S WOOD
DATE OF ORDER FRIDAY, 25 JULY 2003
FILE NO. APPLICATION 2107 OF 2002
CITATION NO. 2003 WAIRC 08854
_________________________________________________________________________________________________________

Result Order issued by consent
Representation
Applicant Mr B Stokes as agent
Respondent Mr K Brown as agent
_________________________________________________________________________________________________________

Order
HAVING heard Mr B Stokes on behalf of the applicant and Mr K Brown on behalf of the respondent, and by consent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders—

THAT the name of the respondent be amended to delete Roofspan and insert Fawkes Services Pty Ltd as trustee for the
Fawkes Family Trust.

(Sgd.) S. WOOD,
[L.S.] Commissioner.

____________________

2003 WAIRC 08785
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES JOHN ANDREW SMITH, APPLICANT
v.
ALCOA OF AUSTRALIA, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DATE TUESDAY, 22 JULY 2003
FILE NO. APPLICATION 168 OF 2003
CITATION NO. 2003 WAIRC 08785
_________________________________________________________________________________________________________

Result Direction and Order for Discovery and Inspection of Documents granted
_________________________________________________________________________________________________________
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Direction and Order
WHEREAS the parties in this matter have applied for a Direction and Order for discovery and production of documents in relation
to the claim; and
WHEREAS on 17th July 2003at a hearing convened between the parties, the Commission heard from the parties on the matter; and
WHEREAS the Commission has decided that Direction and Order for discovery and production of documents will now issue
NOW THEREFORE pursuant to the powers vested in it by the Industrial Relations Act, 1979, the Commission, hereby directs and
orders—

THAT
1. By 5pm, 8th August 2003 the Applicant shall file in the Commission, and serve upon the Respondent, an

outline of submissions in support of the claim.
2. By 5pm, 14th August 2003 the Respondent shall file in the Commission and serve upon the Applicant an

outline of the Respondent’s argument in support of its response.
3. By 5pm, 25th July 2003 the Applicant is to discover and produce to the Respondent all documents in his

possession relating to the mitigation of loss since the Applicant’s employment ceased with the Respondent.
4. By 5pm, 25th July 2003 the Respondent is to discover and produce to the Applicant—

(a) The Respondent’s Grievance Procedure.
(b) All regulations, policies and procedures in the possession of the Respondent applicable to any of the

Applicant’s duties concerning the monitoring and recording of dust levels.
5. Upon written request by the Respondent, the Applicant shall within 7 days provide further and better

particulars of the Applicant’s claim.
(Sgd.) J. F. GREGOR,

[L.S.] Commissioner.
____________________

2003 WAIRC 08943
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES JAN ABDAT WHYTE, APPLICANT
v.
NGAAYATJARRA HEALTH SERVICES, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DATE TUESDAY, 5 AUGUST 2003
FILE NO. APPLICATION 482 OF 2003
CITATION NO. 2003 WAIRC 08943
_________________________________________________________________________________________________________

Result Rescind Order of 22nd July 2003
_________________________________________________________________________________________________________

Order
WHEREAS on 22nd July 2003 the Commission by Order discontinued this application; and
WHEREAS on 30th July 2003 the Commission was advised in writing by solicitors for Jan Abdat Whyte (the Applicant) that the
Applicant wished to proceed with the application; and
WHEREAS the Commission having considered the issue and decided that no issues of res judicata arise and in the absence of any
clear prejudice to the Respondent in the matter that it will re-activate the application which will now be listed for hearing.
NOW THEREFORE pursuant to the powers vested in it by the Industrial Relations Act, 1979 the Commission hereby orders—

1. THAT the Order to discontinue this application issued by the Commission on 22nd July 2003 be set aside.
2. THAT the application now be listed for hearing at a time and place to be advised.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

____________________

2003 WAIRC 08944
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES STEPHEN ARTHUR MARSHALL, APPLICANT
v.
NGAAYATJARRA HEALTH SERVICES, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DATE TUESDAY, 5 AUGUST 2003
FILE NO. APPLICATION 483 OF 2003
CITATION NO. 2003 WAIRC 08944
_________________________________________________________________________________________________________

Result Rescind Order of 22nd July 2003
_________________________________________________________________________________________________________
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Order
WHEREAS on 22nd July 2003 the Commission by Order discontinued this application; and
WHEREAS on 30th July 2003 the Commission was advised in writing by solicitors for Stephen Arthur Marshall (the Applicant)
that the Applicant wished to proceed with the application; and
WHEREAS the Commission having considered the issue and decided that no issues of res judicata arise and in the absence of any
clear prejudice to the Respondent in the matter that it will re-activate the application which will now be listed for hearing.
NOW THEREFORE pursuant to the powers vested in it by the Industrial Relations Act, 1979 the Commission hereby orders—

1. THAT the Order to discontinue this application issued by the Commission on 22nd July 2003 be set aside.
2. THAT the application now be listed for hearing at a time and place to be advised.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

____________________

2003 WAIRC 08672
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES DAVID SHAW, APPLICANT
v.
DIRECTOR GENERAL FOR HEALTH AS DELEGATE OF THE MINISTER FOR HEALTH IN
HIS CAPACITY AS BOARD OF THE METROPOLITAN HEALTH SERVICE AT PRINCESS
MARGARET HOSPITAL, RESPONDENT

CORAM COMMISSIONER P E SCOTT
DATE OF ORDER THURSDAY, 10 JULY 2003
FILE NO. APPLICATION 938 OF 2003
CITATION NO. 2003 WAIRC 08672
_________________________________________________________________________________________________________

Result Application Dismissed
_________________________________________________________________________________________________________

Order
WHEREAS this is an application pursuant to Section 95(3) of the Public Service Management Act 1994; and
WHEREAS on the 19th day of June 2003 the Applicant filed an application for a shortening of the time required for the filing of
Answers; and
WHEREAS on the 23rd day of June 2003 the Applicant filed an application that the Commissioner of Police be joined as a party to
the application; and
WHEREAS on the 23rd and 25th days of June 2003 the Commission convened conferences for the purpose of conciliating between
the parties; and
WHEREAS on the 3rd day of July 2003 the Applicant filed a Notice of Discontinuance in respect of the application;
NOW THEREFORE, the Commission, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders—

THAT this application be, and is hereby dismissed.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.
____________________

2003 WAIRC 08796
METAL TRADES (LABOUR HIRE) AWARD 2002

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING AND KINDRED

INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
ADECCO, ACCESS PERSONNEL, ALPHA PERSONNEL AND OTHERS, RESPONDENTS

CORAM COMMISSIONER J F GREGOR
DATE TUESDAY, 22 JULY 2003
FILE NO. A 3 OF 2003
CITATION NO. 2003 WAIRC 08796
_________________________________________________________________________________________________________

Result Further and Better Particulars granted
_________________________________________________________________________________________________________

Order
WHEREAS the Applicant in this matter has applied for further and better particulars from the Respondents in relation to the
preliminary matter of the public interest argument; and
WHEREAS on 16th July 2003 at a conference convened between the parties, the Commission heard from the parties on the matter;
and
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WHEREAS the Commission has decided that an Order for further and better particulars will now issue.
NOW THEREFORE pursuant to the powers vested in it by the Industrial Relations Act, 1979, the Commission, hereby orders—

1. THAT the Respondents to the public interest argument provide further and better particulars of their claim to
the Applicant by 5pm on Wednesday 6th August 2003.

2. THAT the Applicant file an answering statement to the claims by 5pm on Wednesday 13th August 2003.
(Sgd.) J. F. GREGOR,

[L.S.] Commissioner.
____________________

2002 WAIRC 06104
WESTSWAN FORMWORK / CFMEUW COLLECTIVE AGREEMENT 2002

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS,

APPLICANT
v.
JONATHAN PAUL GRAHAM TRADING AS WESTSWAN FORMWORK, RESPONDENT

CORAM COMMISSIONER J H SMITH
DATE OF ORDER TUESDAY, 30 JULY 2002
FILE NO. AG 95 OF 2002
CITATION NO. 2002 WAIRC 06104
_________________________________________________________________________________________________________

Result Order made to amend the name of the Respondent.
Representation
Applicant Ms L Dowden
Respondent No appearance
_________________________________________________________________________________________________________

Order
Having heard Ms L Dowden on behalf of the Applicant and no appearance on behalf of the Respondent, the Commission pursuant
to the powers conferred on it under the Industrial Relations Act 1979, hereby orders—

THAT the name of the Respondent be amended to The JPG Unit Trust Trading As Westswan Formwork.
(Sgd.) J. H. SMITH,

[L.S.] Commissioner.

ENTERPRISE BARGAINING AGREEMENT—Notation of—
Editor’s Note:    All current registered Agreements are available for viewing in Registry.

Agreement Name/
Number

Date of
Registration Parties Commissioner Result

A & R Rigging /
CFMEUW Collective
Agreement 2002 AG
42/2002

11/04/2002 The Construction, Forestry, Mining
and Energy Union of Workers

Argen Pty Ltd trading as A & R
Riggers

Gregor C Agreement
Registered

A Goninan & Co Limited
Bassendean Enterprise
Agreement AG 46/2001

2/04/2001 The Automotive, Food, Metals,
Engineering, Printing and Kindred
Industries Union of Workers -
Western Australian Branch

A Goninan & Co Limited Gregor C Agreement
Registered

A. Goninan & Co. Limited
Bassendean Enterprise
Agreement 2003 AG
87/2003

10/03/2003 A Goninan & Co Limited The Automotive, Food, Metals,
Engineering, Printing and
Kindred Industries Union of
Workers - Western Australian
Branch

Gregor C Agreement
Registered

ABB Australia Pty
Limited, (ATCS)
Component Service,
Automation Technology
Division, WA Enterprise
Agreement, 2003 -2006
AG 125/2003

26/05/2003 ABB Australia Pty Limited The Automotive, Food, Metals,
Engineering, Printing and
Kindred Industries Union of
Workers - Western Australian
Branch, Communications,
Electrical, Electronic, Energy,
Information, Postal, Plumbing,
and Allied Workers Union of
Australia, Engin & Elect Div,
WA Branch

Gregor C Agreement
Registered

Abenra Construction /
BLPPU and the CMETU
Collective Agreement 2001
AG 66/2001

14/05/2001 The Western Australian Builders'
Labourers, Painters & Plasterers
Union of Workers, Construction,
Mining, Energy, Timberyards,
Sawmills and Woodworkers Union
of Australia - Western Australian
Branch

Abenra Pty Ltd trading as
Abrena Construction

Gregor C Agreement
Registered
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Agreement Name/
Number

Date of
Registration Parties Commissioner Result

Acclaim Constructions /
BLPPU and the CMETU
Collective Agreement 2000
AG 43/2001

26/03/2001 The Western Australian Builders'
Labourers, Painters & Plasterers
Union of Workers, Construction,
Mining, Energy, Timberyards,
Sawmills and Woodworkers Union
of Australia - Western Australian
Branch

Acclaim Constructions W.A. Pty
Ltd

Gregor C Agreement
Registered

ACI Glass Packaging -
Perth, Maintenance Trades
(Enterprise Bargaining)
Agreement 2001 AG
181/2001

11/10/2001 ACI Glass Packaging - Perth The Automotive, Food, Metals,
Engineering, Printing and
Kindred Industries Union of
Workers - Western Australian
Branch, Communications,
Electrical, Electronic, Energy,
Information, Postal, Plumbing,
and Allied Workers Union of
Australia, Engin & Elect Div,
WA Branch

Gregor C Agreement
Registered

ACI Plastics Packaging
Bentley Enterprise
Agreement 2002 AG
19/2003

9/06/2002 Australian Liquor, Hospitality and
Miscellaneous Workers Union,
Western Australian Branch

ACI Operations Limited Trading
As ACI Plastics Packaging and
Others

Coleman CC Agreement
Registered

ACI Plastics Packaging
Welshpool Enterprise
Agreement 2002 AG
115/2002

25/09/2002 Australian Liquor, Hospitality and
Miscellaneous Workers Union,
Western Australian Branch

ACI Plastics Packaging
Welshpool

Wood C Agreement
Registered

Activ Foundation
Supported Employees
Wages Agreement 2003
AG 104/2003

14/04/2003 Activ Foundation Inc. The Disabled Workers' Union of
Western Australia

Scott C Agreement
Registered

Agora Tiling / CFMEUW
Collective Agreement 2002
AG 119/2002

4/09/2002 The Construction, Forestry, Mining
and Energy Union of Workers

JNJ Enterprises Pty Ltd trading
as Agora Tiling

Gregor C Agreement
Registered

Agriculture Western
Australia Enterprise
Agreement 2000 PSAAG
3/2001

16/02/2001 Civil Service Association of
Western Australia Incorporated,
Chief Executive Officer, Agriculture
Western Australia, Hon Min For
Primary Industry, The Industrial
Union of Workers, The Automotive,
Food, Metals, Engineering, Printing
and Kindred Industries Union of
Workers - Western Australian
Branch, Communications,
Electrical, Electronic, Energy,
Information, Postal, Plumbing, and
Allied Workers Union of Australia,
Engineering & Electrical Division,
WA Branch, Australian Liquor,
Hospitality and Miscellaneous
Workers Union, Western Australian
Branch

(Not Applicable) Fielding SC Agreement
Registered

Airductor / CFMEUW
Collective Agreement 2002
AG 43/2002

11/04/2002 The Construction, Forestry, Mining
and Energy Union of Workers

Vernon Shane Plane & Julie Ann
Plane trading as Airductor

Gregor C Agreement
Registered

All Personell - TWU
Enterprise Agreement 2001
AG 241/2001

22/02/2002 Transport Workers' Union of
Australia, Industrial Union of
Workers, Western Australian
Branch

All Personell Smith C Agreement
Registered

Allect Services (Bentley,
WA) Enterprise Agreement
2001 AG 11/2002

18/03/2002 The Automotive, Food, Metals,
Engineering, Printing and Kindred
Industries Union of Workers -
Western Australian Branch

Allect Pty Ltd Gregor C Agreement
Registered

Alpo Clad / CFMEUW
Collective Agreement 2002
AG 61/2002

1/05/2002 The Construction, Forestry, Mining
and Energy Union of Workers

Ceiling Systems & Partitions
(2000) Pty Ltd trading as Alpo
Clad Australia

Gregor C Agreement
Registered

Altone Continental and
SDA Agreement 2002 AG
157/2002

6/11/2002 The Shop, Distributive and Allied
Employees' Association of Western
Australia

Seham Al Motashar and
Mohammed Latif Al-Boraich
and Akeel Latif Al-Boraich t/a
Altone Continental

Harrison C Agreement
Registered

Allwest Ceilings / BLPPU
Collective Agreement 2000
AG 216/2000

19/02/2001 The Western Australian Builders'
Labourers, Painters & Plasterers
Union of Workers

Stillitano Nominees Pty Ltd
Trading As Allwest Ceilings

Coleman CC Agreement
Registered

AMCOR Beverage Cans,
Canningvale Operation,
Enterprise Bargaining
Agreement 2001/2003 AG
154/2001

22/08/2001 The Automotive, Food, Metals,
Engineering, Printing and Kindred
Industries Union of Workers -
Western Australian Branch

Amcor Beverage Cans,
Communications, Electrical,
Electronic, Energy, Information,
Postal, Plumbing, and Allied
Workers Union of Australia,
Engin & Elect Div, WA Branch

Gregor C Agreement
Registered



83 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 2957

Agreement Name/
Number

Date of
Registration Parties Commissioner Result

Amec Services Pty Ltd
Alcoa Projects Enterprise
Bargaining Agreement
2000 AG 18/2001

19/02/2001 The Automotive, Food, Metals,
Engineering, Printing and Kindred
Industries Union of Workers -
Western Australian Branch

Amec Services Pty Ltd Gregor C Agreement
Registered

Amec Services Pty Ltd
Alcoa Projects Enterprise
Bargaining Agreement
2001 – 2003 AG 17/2001

19/02/2001 The Automotive, Food, Metals,
Engineering, Printing and Kindred
Industries Union of Workers -
Western Australian Branch

Amec Services Pty Ltd Gregor C Agreement
Registered

Anderson Formrite Pty Ltd
/ CFMEUW Collective
Agreement 2001 AG
213/2001

20/11/2001 The Construction, Forestry, Mining
and Energy Union of Workers

Anderson Formrite Pty Ltd Gregor C Agreement
Registered

Anglican Schools
Commission Enterprise
Agreement 2002 AG
113/2003

19/05/2003 The Independent Schools Salaried
Officers' Association of Western
Australia, Industrial Union of
Workers, Anglican Schools
Commission (Inc)

(Not applicable) Harrison C Agreement
Registered

Answer Engineering /
CFMEUW Collective
Agreement 2002 AG
14/2002

11/03/2002 The Construction, Forestry, Mining
and Energy Union of Workers

Bradley Lane & Katherine Lane
trading as Answer Engineering

Gregor C Agreement
Registered

Arnott's Biscuits SDA-
TWU Agreement 2001 AG
40/2002

15/04/2002 The Shop, Distributive and Allied
Employees' Association of Western
Australia

Arnotts Biscuits Limited,
Transport Workers' Union of
Australia, Industrial Union of
Workers, Western Australian
Branch

Beech SC Agreement
Registered

Association for Christian
Education Inc. (Enterprise
Bargaining) Agreement
2001 AG 23/2002

22/03/2002 The Independent Schools Salaried
Officers' Association of Western
Australia, Industrial Union of
Workers, Association for Christian
Education Inc

(Not applicable) Kenner C Agreement
Registered

Association for the Blind
of Western Australia
Salaried Officers'
Enterprise Agreement 2001
AG 152/2001

30/07/2001 Association for the Blind of Western
Australia

Hospital Salaried Officers
Association of Western Australia
(Union of Workers)

Scott C Agreement
Registered

Ausform Constructions /
BLPPU and the CMETU
Collective Agreement 2001
AG 29/2001

27/03/2001 The Western Australian Builders'
Labourers, Painters & Plasterers
Union of Workers, Construction,
Mining, Energy, Timberyards,
Sawmills and Woodworkers Union
of Australia - Western Australian
Branch

Dunstar Holdings Pty Ltd and
Colin Geoffrey Williams and
Maree Elizabeth Williams
trading as Ausform Construction
Company

Gregor C Agreement
Registered

Australasian Piling
Company / CFMEUW
Collective Agreement 2001
AG 235/2001

7/12/2001 The Construction, Forestry, Mining
and Energy Union of Workers

Australasian Piling Company Gregor C Agreement
Registered

Australian Municipal,
Administrative, Clerical
and Services Union of
Employees - Western
Australian Clerical and
Administrative Branch and
Bakewell Foods Pty Ltd
Supported Wages System
Agreement 2002 AG
120/2002

25/09/2002 Bakewell Foods Pty Ltd Australian Municipal,
Administrative, Clerical and
Services Union of Employees,
W.A. Clerical and
Administrative Branch

Wood C Agreement
Registered

Australia Red Cross Blood
Service - Western Australia
(ASU) Enterprise
Agreement 2001 AG
124/2001

20/07/2001 Australian Red Cross Blood Service,
Western Australia

Australian Municipal,
Administrative, Clerical and
Services Union of Employees,
W.A. Clerical and
Administrative Branch

Scott C Agreement
Registered

Australian Red Cross
Blood Service - Western
Australia (ARCBS-WA),
Hospital Salaried Officers'
Association (HSOA)
Enterprise Agreement 2001
AG 125/2001

20/07/2001 Australian Red Cross Blood Service,
Western Australia

Hospital Salaried Officers
Association of Western Australia
(Union of Workers)

Scott C Agreement
Registered

Australian Red Cross
Blood Service, Western
Australia, AMA Medical
Practitioners Enterprise
Agreement 2001 AG
153/2001

20/07/2001 Australian Red Cross Blood Service,
Western Australia

Western Australian Branch of
the Australian Medical
Association Incorporated

Scott C Agreement
Registered
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Agreement Name/
Number

Date of
Registration Parties Commissioner Result

Auswest Constructions /
BLPPU and the CMETU
Collective Agreement 2001
AG 197/2001

26/10/2001 The Western Australian Builders'
Labourers, Painters & Plasterers
Union of Workers, Construction,
Mining, Energy, Timberyards,
Sawmills and Woodworkers Union
of Australia - Western Australian
Branch

Auswest Exports Pty Ltd trading
as Auswest Construction
Services

Gregor C Agreement
Registered

Autism Association of
Western Australia (Inc).
Residential Support
Workers Enterprise
Agreement 2002 AG
103/2002

16/09/2002 Australian Liquor, Hospitality and
Miscellaneous Workers Union,
Western Australian Branch

Autism Association of Western
Australia (Inc)

Scott C Agreement
Registered

AVP Constructions /
CFMEUW Collective
Agreement 2001 AG
37/2002

5/04/2002 The Construction, Forestry, Mining
and Energy Union of Workers

Mark Harper Nominees Pty Ltd
trading as AVP Constructions

Gregor C Agreement
Registered

AW Bricklaying/BLPPU
and the CMETU Collective
Agreement 2001 AG
155/2001

9/08/2001 The Western Australian Builders'
Labourers, Painters & Plasterers
Union of Workers, Construction,
Mining, Energy, Timberyards,
Sawmills and Woodworkers Union
of Australia - Western Australian
Branch

Aldo Werjutina Trading As
A.W. Bricklaying

Gregor C Agreement
Registered

Bachy / BLPPU &
CMETU Industrial
Agreement 2001 AG
208/2001

20/11/2001 The Construction, Forestry, Mining
and Energy Union of Workers

Bachy Pty Ltd Gregor C Agreement
Registered

Bakewell Foods Pty Ltd -
ALHMWU Supported
Wages System Agreement
2003 AG 103/2003

10/04/2003 Bakewell Foods Pty Ltd Australian Liquor, Hospitality
and Miscellaneous Workers
Union, Western Australian
Branch

Wood C Agreement
Registered

Ballymount / CFMEUW
Collective Agreement 2002
AG 220/2002

29/11/2002 The Construction, Forestry, Mining
and Energy Union of Workers

Ballymount Enterprises Pty Ltd Gregor C Agreement
Registered

Bartter Enterprises Pty Ltd
(Maintenance Division)
Certified Agreement 2000
AG 35/2001

27/03/2001 The Automotive, Food, Metals,
Engineering, Printing and Kindred
Industries Union of Workers -
Western Australian Branch

Bartter Enterprises Pty Ltd Gregor C Agreement
Registered

Bartter Enterprises Pty Ltd
(Maintenance Division)
Certified Agreement 2002
AG 75/2002

10/06/2002 The Automotive, Food, Metals,
Engineering, Printing and Kindred
Industries Union of Workers -
Western Australian Branch

Bartter Enterprises Pty Ltd Gregor C Agreement
Registered

Beehive Montessori School
(Enterprise Bargaining)
Agreement 2001 AG
37/2001

3/05/2001 The Independent Schools Salaried
Officers' Association of Western
Australia, Industrial Union of
Workers, Beehive Montessori
School Inc

(Not applicable) Kenner C Agreement
Registered

Belpile / CFMEUW
Collective Agreement 2001
AG 253/2001

9/01/2002 The Construction, Forestry, Mining
and Energy Union of Workers

Belpile Pty Ltd Coleman CC Agreement
Registered

Beltreco North West
Operations Enterprise
Bargaining Agreement
2000 AG 270/2000

28/02/2001 The Automotive, Food, Metals,
Engineering, Printing and Kindred
Industries Union of Workers -
Western Australian Branch

Beltreco Limited Gregor C Agreement
Registered

Benchmark Recruitment
(WA) Pty Ltd (CBH
Kwinana) Maintenance
Agreement 2002 AG
151/2002

25/10/2002 The Automotive, Food, Metals,
Engineering, Printing and Kindred
Industries Union of Workers -
Western Australian Branch

Benchmark Recruitment (WA)
Pty Ltd, Communications,
Electrical, Electronic, Energy,
Information, Postal, Plumbing,
and Allied Workers Union of
Australia, Engin & Elect Div,
WA Branch

Gregor C Agreement
Registered

Bentley Crane Hire /
BLPPU & CMETU
Collective Agreement 2001
AG 209/2001

20/11/2001 The Construction, Forestry, Mining
and Energy Union of Workers

Andrade Holdings Pty Ltd
trading as Bentley Crane Hire

Gregor C Agreement
Registered

Berri Ltd (Balcatta Plant)
Enterprise Agreement 2002
AG 114/2002

25/09/2002 Australian Liquor, Hospitality and
Miscellaneous Workers Union,
Western Australian Branch

Berri Limited Wood C Agreement
Registered

Bethesda Hospital (HSOA)
Administrative Staff
Enterprise Agreement 2001
AG 32/2001

16/03/2001 Bethesda Hospital Incorporated Hospital Salaried Officers
Association of Western Australia
(Union of Workers)

Scott C Agreement
Registered

Bethesda Hospital (HSOA)
Administrative Staff
Enterprise Agreement 2003
AG 25/2003

7/04/2003 Hospital Salaried Officers
Association of Western Australia
(Union of Workers)

Bethesda Hospital Incorporated Scott C Agreement
Registered
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Beverley Four Square
Supermarket and SDA
Agreement 2002 AG
167/2002

6/11/2002 The Shop, Distributive and Allied
Employees' Association of Western
Australia

Milmint Pty Ltd (ACN 088 052
528) T/A Beverley Four Square
Supermarket

Harrison C Agreement
Registered

BHP Steel Lysaght
Western Australian
Enterprise Agreement 2002
AG 74/2002

10/06/2002 BHP Steel Lysaght Communications, Electrical,
Electronic, Energy, Information,
Postal, Plumbing, and Allied
Workers Union of Australia,
Engin & Elect Div, WA Branch,
The Automotive, Food, Metals,
Engineering, Printing and
Kindred Industries Union of
Workers - Western Australian
Branch

Gregor C Agreement
Registered

BHP Steel Transport &
Logistics, Kwinana
Logistics Terminal
Enterprise Agreement 2003
AG 158/2003

4/07/2003 Transport Workers' Union of
Australia, Industrial Union of
Workers, Western Australian
Branch

BHP Steel Logistics Company
Pty Ltd

Wood C Agreement
Registered

BHP Western Australian
Service Centre Enterprise
Bargaining Agreement
2002/04 AG 70/2002

31/05/2002 BHP Steel Limited Communications, Electrical,
Electronic, Energy, Information,
Postal, Plumbing, and Allied
Workers Union of Australia,
Engin & Elect Div, WA Branch

Gregor C Agreement
Registered

Bibra Lake Fabrication
Workshop Enterprise
Agreement 2001 AG
29/2002

5/04/2002 Bulkwest Engineering Pty Limited The Automotive, Food, Metals,
Engineering, Printing and
Kindred Industries Union of
Workers - Western Australian
Branch

Gregor C Agreement
Registered

Bindoon General Store and
SDA Agreement 2002 AG
177/2002

6/11/2002 The Shop, Distributive and Allied
Employees' Association of Western
Australia

Keith Harris and Daveena
Christine Harris T/A Bindoon
General Store

Harrison C Agreement
Registered

Biokovo Paving / BLPPU
and the CMETU Collective
Agreement 2001 AG
255/2001

3/12/2001 The Western Australian Builders'
Labourers, Painters & Plasterers
Union of Workers, Construction,
Mining, Energy, Timberyards,
Sawmills and Woodworkers Union
of Australia - Western Australian
Branch

Biokovo Paving Pty Ltd Coleman CC Agreement
Registered

Blowflex Moulding Pty
Ltd, Western Australian
Enterprise Bargaining
Agreement 2001 AG
249/2001

12/03/2001 Australian Liquor, Hospitality and
Miscellaneous Workers Union,
Western Australian Branch

Blowflex Moulding Pty Ltd Smith C Agreement
Registered

Blue Steel / BLPPU and
the CMETU Collective
Agreement 2001 AG
176/2001

17/09/2001 The Western Australian Builders'
Labourers, Painters & Plasterers
Union of Workers, Construction,
Mining, Energy, Timberyards,
Sawmills and Woodworkers Union
of Australia - Western Australian
Branch

Bluesteel-Fire & Security Pty
Ltd

Gregor C Agreement
Registered

BOC Gases Australia
Limited Perth Operations
Centre (Canning Vale)
Agreement (2002) AG
69/2002

7/06/2002 BOC Gases Australia Limited Communications, Electrical,
Electronic, Energy, Information,
Postal, Plumbing, and Allied
Workers Union of Australia,
Engin & Elect Div, WA Branch

Gregor C Agreement
Registered

Boldline Bricklaying /
CFMEUW Collective
Agreement 2001 AG
49/2002

11/04/2002 The Construction, Forestry, Mining
and Energy Union of Workers

Boldline Holdings Pty Ltd Gregor C Agreement
Registered

Boral Formwork &
Scaffolding Western
Australian Yard Industrial
Agreement AG 91/2001

25/06/2001 The Western Australian Builders'
Labourers, Painters & Plasterers
Union of Workers

Boral Formwork & Scaffolding
Pty Ltd

Gregor C Agreement
Registered

Bosich Concrete /
CFMEUW Collective
Agreement 2002 AG
90/2002

9/07/2002 The Construction, Forestry, Mining
and Energy Union of Workers

Ritual Holdings Pty Ltd trading
as Bosich Concrete

Gregor C Agreement
Registered

Boskovski Bricklaying /
BLPPU and the CMETU
Collective Agreement 2001
AG 56/2001

3/05/2001 The Western Australian Builders'
Labourers, Painters & Plasterers
Union of Workers, Construction,
Mining, Energy, Timberyards,
Sawmills and Woodworkers Union
of Australia - Western Australian
Branch

Boskovski Brick and Wall
Paving Pty Ltd

Gregor C Agreement
Registered

Bosnafix / BLPPU and the
CMETU Collective
Agreement 2001 AG
41/2001

26/03/2001 The Western Australian Builders'
Labourers, Painters & Plasterers
Union of Workers, Construction,
Mining, Energy, Timberyards,
Sawmills and Woodworkers Union
of Australia - Western Australian
Branch

Dragan Brkic and Mitra Brkic
trading as Bosnafix Steel Fixing
and Crane Hire

Gregor C Agreement
Registered
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Botanic Gardens and Parks
Authority Agency Specific
Agreement 2003 PSAAG
22/2003

27/03/2003 Civil Service Association of
Western Australia Incorporated, The
Botanic Gardens and Parks
Authority

(Not applicable) Scott C Agreement
Registered

Bovis Lend Lease Pty Ltd
Industrial Agreement AG
55/2001

3/05/2001 The Western Australian Builders'
Labourers, Painters & Plasterers
Union of Workers, Construction,
Mining, Energy, Timberyards,
Sawmills and Woodworkers Union
of Australia - Western Australian
Branch

Bovis Lend Lease Pty Limited Gregor C Agreement
Registered

Bradken Resources Pty Ltd
- Western Australia -
Welshpool Enterprise
Bargaining Agreement
2002 AG 224/2002

9/04/2002 Communications, Electrical,
Electronic, Energy, Information,
Postal, Plumbing, and Allied
Workers Union of Australia, Engin
& Elect Div, WA Branch

Bradken Resources Pty Ltd Gregor C Agreement
Registered

Bradken - Western
Australian - Welshpool
Enterprise Bargaining
Agreement 2000 AG
97/2001

27/06/2001 Communications, Electrical,
Electronic, Energy, Information,
Postal, Plumbing, and Allied
Workers Union of Australia, Engin
& Elect Div, WA Branch

Bradken, Welshpool Plant - A
Division of the Smorgon Steel
Group Ltd

Gregor C Agreement
Registered

Bridge House - Salvation
Army Agreement 2002 AG
64/2002

29/05/2002 Australian Liquor, Hospitality and
Miscellaneous Workers Union,
Western Australian Branch

The Salvation Army (Western
Australia) Property Trust

Wood C Agreement
Registered

Bridgetown Mini Mart and
SDA Agreement 2002 AG
184/2002

6/11/2002 The Shop, Distributive and Allied
Employees' Association of Western
Australia

Frances Gail Fletcher and
Christopher Fletcher T/A
Bridgetown Mini Mart

Harrison C Agreement
Registered

Brightwater Care Group
Incorporated Hospital
Salaried Officers
Enterprise Agreement 2002
AG 96/2002

29/07/2002 Hospital Salaried Officers
Association of Western Australia
(Union of Workers)

Bright Water Care Group Inc Scott C Agreement
Registered

Broad Construction
Services Pty Ltd / BLPPU
and the CMETU Collective
Agreement 2001 AG
74/2001

31/05/2001 The Western Australian Builders'
Labourers, Painters & Plasterers
Union of Workers, Construction,
Mining, Energy, Timberyards,
Sawmills and Woodworkers Union
of Australia - Western Australian
Branch

Broad Construction Services Pty
Ltd

Gregor C Agreement
Registered

Broadwater Mini Mart and
SDA Agreement 2002 AG
214/2002

12/02/2003 The Shop, Distributive and Allied
Employees' Association of Western
Australia

Narmada Holdings Pty Ltd
(ACN 009 281 556) T/A
Broadwater Mini Mart

Harrison C Agreement
Registered

Brownbuilt Pty Ltd,
Osborne Park, WA
Agreement 2001 AG
268/2001

15/02/2002 Brownbuilt Pty Ltd The Automotive, Food, Metals,
Engineering, Printing and
Kindred Industries Union of
Workers - Western Australian
Branch, The Shop, Distributive
and Allied Employees'
Association of Western
Australia, Transport Workers'
Union of Australia, Industrial
Union of Workers, Western
Australian Branch

Gregor C Agreement
Registered

Brownbuilt Pty Ltd,
Welshpool, WA
Agreement 2003 AG
108/2003

17/04/2003 Brownbuilt Metalux Industries Ltd The Automotive, Food, Metals,
Engineering, Printing and
Kindred Industries Union of
Workers - Western Australian
Branch, Transport Workers'
Union of Australia, Industrial
Union of Workers, Western
Australian Branch

Gregor C Agreement
Registered

Building Trades
(Government) General
Agreement 2002 AG
306/2002

24/06/2003 The Construction, Forestry, Mining
and Energy Union of Workers,
Building Trades Association of
Union of Western Australia
(Association of Workers), The
Plumbers and Gasfitters Employees'
Union of Australia, West Australian
Branch, Industrial Union of
Workers, Commissioner of Main
Roads, Hon Min for Health,
Zoological Gardens Board

(Not applicable) Beech SC Agreement
Registered

Bunbury Cathedral
Grammar School (Non-
Teaching Staff Enterprise
Bargaining) Agreement
2002 AG 5/2002

5/02/2002 The Independent Schools Salaried
Officers' Association of Western
Australia, Industrial Union of
Workers, Australian Liquor,
Hospitality and Miscellaneous
Workers Union, Western Australian
Branch, Bunbury Cathedral
Grammar School

(Not applicable) Agreement
Registered
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Bunbury Cathedral
Grammer School Inc
(Enterprise Bargaining
Agreement) 2001 AG
45/2001

5/04/2001 The Independent Schools Salaried
Officers' Association of Western
Australia, Industrial Union of
Workers, Bunbury Cathedral
Grammar School

(Not applicable) Kenner C Agreement
Registered

Bunbury Cathedral
Grammar School Inc
(Enterprise Bargaining
Agreement) 2003 AG
136/2003

20/06/2003 The Independent Schools Salaried
Officers' Association of Western
Australia, Industrial Union of
Workers, Bunbury Cathedral
Grammar School

(Not applicable) Harrison C Agreement
Registered

Bunbury Suspended
Ceilings / BLPPU
Collective Agreement 2001
AG 216/2001

27/11/2001 The Construction, Forestry, Mining
and Energy Union of Workers

Aspen Gardens Pty Ltd trading
as Bunbury Suspended Ceilings

Gregor C Agreement
Registered

Bunnings (Non Warehouse
Stores) / SDA Agreement
2002 AG 10/2003

19/02/2003 The Shop, Distributive and Allied
Employees' Association of Western
Australia

Bunnings Building Supplies Pty
Ltd

Harrison C Agreement
Registered

Burswood International
Resort Casino Employees'
Industrial Agreement 2001
AG 169/2001

25/08/2001 Australian Liquor, Hospitality and
Miscellaneous Workers Union,
Western Australian Branch

Burswood Resort (Management)
Limited

Wood C Agreement
Registered

Buttercup Bakeries Malaga
(WA) Enterprise
Agreement 2001 AG
2/2002

22/02/2002 Transport Workers' Union of
Australia, Industrial Union of
Workers, Western Australian
Branch

Quality Bakers Australia Ltd t/as
Buttercup Bakeries, The
Automotive, Food, Metals,
Engineering, Printing and
Kindred Industries Union of
Workers - Western Australian
Branch, Australian Liquor,
Hospitality and Miscellaneous
Workers Union, Western
Australian Branch

Smith C Agreement
Registered

C.D.I Ceramics / BLPPU
Collective Agreement 2001
AG 196/2001

26/10/2001 The Western Australian Builders'
Labourers, Painters & Plasterers
Union of Workers

Johannus Stoffels & Johan
Bovenkerk t/as C.D.I Ceramics

Gregor C Agreement
Registered

Cabinet Line / BLPPU and
the CMETU Collective
Agreement 2001 AG
160/2001

9/08/2001 The Western Australian Builders'
Labourers, Painters & Plasterers
Union of Workers, Construction,
Mining, Energy, Timberyards,
Sawmills and Woodworkers Union
of Australia - Western Australian
Branch

Cabinet Line Pty Ltd Gregor C Agreement
Registered

Cadoux Traders and SDA
Agreement 2002 AG
211/2002

12/02/2003 The Shop, Distributive and Allied
Employees' Association of Western
Australia

Patricia Dawn Maley and Terry
Raymond Clarke T/A Cadoux
Traders

Harrison C Agreement
Registered

Cambridge Private
Hospital HSOA Enterprise
Agreement 2001 AG
234/2001

19/12/2001 Cambridge Private Hospital Hospital Salaried Officers
Association of Western Australia
(Union of Workers)

Scott C Agreement
Registered

CAN LAH/BLPPU and the
CMETU Collective
Agreement 2000 AG
6/2001

28/02/2001 The Western Australian Builders'
Labourers, Painters & Plasterers
Union of Workers, Construction,
Mining, Energy, Timberyards,
Sawmills and Woodworkers Union
of Australia - Western Australian
Branch

Mermaid Beach Pty Ltd Trading
as Can Lah Industries

Gregor C Agreement
Registered

Cape Modern Joint
Venture / BLPPU and the
CMETU Collective
Agreement 2001 AG
174/2001

17/09/2001 The Western Australian Builders'
Labourers, Painters & Plasterers
Union of Workers, Construction,
Mining, Energy, Timberyards,
Sawmills and Woodworkers Union
of Australia - Western Australian
Branch

Cape East Limited and Modern
Industries (WA) Pty Ltd trading
as Cape Modern Joint Venture

Gregor C Agreement
Registered

Cape Property
Maintenance / BLPPU
Collective Agreement 2001
AG 54/2001

3/05/2001 The Western Australian Builders'
Labourers, Painters & Plasterers
Union of Workers

Barry James Mantel trading as
Cape Property Maintenance

Gregor C Agreement
Registered

Carey Baptist College
Inc.(Enterprise Bargaining)
Agreement 2002 AG
305/2002

22/01/2003 The Independent Schools Salaried
Officers' Association of Western
Australia, Industrial Union of
Workers, Carey Baptist College Inc

(Not applicable) Harrison C Agreement
Registered

Carrier-apac
Manufacturing (WA)
Enterprise Bargaining
Agreement 2001 AG
108/2001

16/07/2001 The Automotive, Food, Metals,
Engineering, Printing and Kindred
Industries Union of Workers -
Western Australian Branch

Carrier-Apac, A Division of
Carrier Air Conditioning Pty
Ltd, Communications, Electrical,
Electronic, Energy, Information,
Postal, Plumbing, and Allied
Workers Union of Australia,
Engin & Elect Div, WA Branch

Gregor C Agreement
Registered
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Catalano & Kurth / BLPPU
and the CMETU Collective
Agreement 2001 AG
61/2001

11/05/2001 The Western Australian Builders'
Labourers, Painters & Plasterers
Union of Workers, Construction,
Mining, Energy, Timberyards,
Sawmills and Woodworkers Union
of Australia - Western Australian
Branch

Catalano Kurth Pty Ltd Gregor C Agreement
Registered

Catering Employees and
Tea Attendants
(Government) General
Agreement 2002 AG
106/2002

13/08/2002 Minister for Justice and Legal
Affairs, Minister for Community
Development, Minister for
Education

Australian Liquor, Hospitality
and Miscellaneous Workers
Union, Western Australian
Branch

Smith C Agreement
Registered

Caversham Store and SDA
Agreement 2002 AG
161/2002

6/11/2002 The Shop, Distributive and Allied
Employees' Association of Western
Australia

Bunagan Nominees Pty Ltd
(ACN 008 940 154) t/a
Caversham Store

Harrison C Agreement
Registered

Central Reo / BLPPU and
the CMETU Collective
Agreement 2001 AG
178/2001

17/09/2001 The Western Australian Builders'
Labourers, Painters & Plasterers
Union of Workers, Construction,
Mining, Energy, Timberyards,
Sawmills and Woodworkers Union
of Australia - Western Australian
Branch

Lance Ellery & Mat Thomas
trading as Central Reo

Gregor C Agreement
Registered

Central TAFE Public
Service and Government
Officers' Agency Specific
Agreement 2003 PSAAG
53/2002

31/12/2002 Central TAFE Civil Service Association of
Western Australia Incorporated

Harrison C Agreement
Registered

Central West College of
TAFE Public Service and
Government Officers'
Agency Specific
Agreement 2003 PSAAG
56/2002

31/12/2002 Central West College of TAFE Civil Service Association of
Western Australia Incorporated

Harrison C Agreement
Registered

Cerebral Palsy Association
of Western Australia Ltd.
Salaried Staff Enterprise
Agreement 2002 AG
196/2002

8/11/2002 Cerebral Palsy Association of
Western Australia Ltd

Hospital Salaried Officers
Association of Western Australia
(Union of Workers)

Scott C Agreement
Registered

Challenge Cabinets /
BLPPU and the CMETU
Collective Agreement 2001
AG 222/2001

7/12/2001 The Construction, Forestry, Mining
and Energy Union of Workers

Crestlake Holdings Pty Ltd
trading as Challenge Cabinets

Gregor C Agreement
Registered

Challenger TAFE Public
Service and Government
Officers' Agency Specific
Agreement 2003 PSAAG
61/2002

31/12/2002 Challenger TAFE Civil Service Association of
Western Australia Incorporated

Harrison C Agreement
Registered

Cherries Fine Food Super
Mart and SDA Agreement
2002 AG 162/2002

6/11/2002 The Shop, Distributive and Allied
Employees' Association of Western
Australia

Jem Trading Corp Pty Ltd (acn
008 875 296) t/a Cherries Fine
Food Super Mart

Harrison C Agreement
Registered

Chicken Treat
Dunsborough SDA
Agreement 2001 AG
117/2001

24/08/2001 The Shop, Distributive and Allied
Employees' Association of Western
Australia

D. Bosnjak and G. Bosnjak T/A
Chicken Treat, Dunsborough

Beech C Agreement
Registered

Chicken Treat Katanning
SDA Agreement 2001 AG
118/2001

24/08/2001 The Shop, Distributive and Allied
Employees' Association of Western
Australia

Anne Lavrick and Gary Lavrick
T/A Chicken Treat, Katanning

Beech C Agreement
Registered

Chicken Treat Narrogin
SDA Agreement 2001 AG
116/2001

24/08/2001 The Shop, Distributive and Allied
Employees' Association of Western
Australia

Geoffrey Beeck and Diane Head
T/A Chicken Treat, Narrogin

Beech C Agreement
Registered

Chicken Treat Padbury
SDA Agreement 2001 AG
115/2001

24/08/2001 The Shop, Distributive and Allied
Employees' Association of Western
Australia

Mario Muzzarelli and Hilda
Muzzarelli T/A Chicken Treat,
Padbury

Beech C Agreement
Registered

Chicken Treat Rockingham
SDA Agreement 2001 AG
119/2001

24/08/2001 The Shop, Distributive and Allied
Employees' Association of Western
Australia

J. Wilkinson T/A Chicken Treat,
Rockingham

Beech C Agreement
Registered

Chidlow Growers Mart and
SDA Agreement 2002 AG
175/2002

6/11/2002 The Shop, Distributive and Allied
Employees' Association of Western
Australia

Jaykey Pty Ltd (ACN 075 259
586) T/A Chidlow Growers Mart

Harrison C Agreement
Registered

Chiquita Mushrooms Pty
Ltd Western Australian
Mushroom Production
Agreement 2002 AG
48/2002

29/05/2002 The Australian Workers' Union,
West Australian Branch, Industrial
Union of Workers

Chiquita Mushrooms Pty Ltd Wood C Agreement
Registered

Churches Of Christ Homes
and Community Services
Incorporated (HSOA)
Enterprise Agreement AG
87/2002

17/07/2002 Hospital Salaried Officers
Association of Western Australia
(Union of Workers)

Churches of Christ Homes and
Community Services
Incorporated

Scott C Agreement
Registered
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City of Mandurah Cityfleet
Employees Certified
Enterprise Bargaining
Agreement Number Two
AG 184/2001

26/10/2001 City of Mandurah The Automotive, Food, Metals,
Engineering, Printing and
Kindred Industries Union of
Workers - Western Australian
Branch

Gregor C Agreement
Registered

City of Perth (Outside
Workforce) Agreement
2002 AG 117/2002

25/10/2002 City of Perth The Automotive, Food, Metals,
Engineering, Printing and
Kindred Industries Union of
Workers - Western Australian
Branch, The Construction,
Forestry, Mining and Energy
Union of Workers,
Communications, Electrical,
Electronic, Energy, Information,
Postal, Plumbing, and Allied
Workers Union of Australia,
Engin & Elect Div, WA Branch

Gregor C Agreement
Registered

City of Stirling (Building
Maintenance Section)
Enterprise Agreement
2001/2004 AG 267/2001

14/02/2002 The Western Australian Builders'
Labourers, Painters & Plasterers
Union of Workers, Construction,
Mining, Energy, Timberyards,
Sawmills and Woodworkers Union
of Australia - Western Australian
Branch

City of Stirling Coleman CC Agreement
Registered

City of Stirling Mechanical
Trades Agreement March
2003 AG 112/2003

27/05/2003 Communications, Electrical,
Electronic, Energy, Information,
Postal, Plumbing, and Allied
Workers Union of Australia, Engin
& Elect Div, WA Branch

City of Stirling Gregor C Agreement
Registered

City of Wanneroo, Fleet
Maintenance Services
Enterprise Bargaining
Agreement 2001-2004 AG
65/2001

13/07/2001 City of Wanneroo The Automotive, Food, Metals,
Engineering, Printing and
Kindred Industries Union of
Workers - Western Australian
Branch

Gregor C Agreement
Registered

Civenco / CFMEUW
Collective Agreement 2002
AG 59/2002

1/05/2002 The Construction, Forestry, Mining
and Energy Union of Workers

Civenco Pty Ltd Gregor C Agreement
Registered

Cleaners and Caretakers
(Government) General
Agreement 2002 AG
101/2002

29/07/2002 Minister for Agriculture, Hon
Minister for Education, Ministry For
Justice And Legal Affairs

Australian Liquor, Hospitality
and Miscellaneous Workers
Union, Western Australian
Branch

Smith C Agreement
Registered

Clelands Cold Stores
(Aust) Pty Ltd Enterprise
Agreement 2000 AG
47/2001

4/04/2001 The Shop, Distributive and Allied
Employees' Association of Western
Australia

Clelands Cold Stores Pty Ltd Beech C Agreement
Registered

Clelands Cold Stores
(Aust) Pty Ltd Enterprise
Agreement 2002 AG
150/2002

18/10/2002 The Shop, Distributive and Allied
Employees' Association of Western
Australia

Clelands Cold Stores Pty Ltd Harrison C Agreement
Registered

Clerks (Public Authorities)
General Agreement 2002
PSAAG 47/2002

6/09/2002 Australian Municipal,
Administrative, Clerical and
Services Union of Employees, W.A.
Clerical and Administrative Branch,
Western Australian Egg Marketing
Board, Lotteries Commission of
WA

(Not applicable) Scott C Agreement
Registered

Coastwide Ceilings /
CFMEUW Collective
Agreement 2002 AG
63/2002

1/05/2002 The Construction, Forestry, Mining
and Energy Union of Workers

Coastwide Ceilings Pty Ltd Gregor C Agreement
Registered

Cochrane Contracting /
CFMEUW Collective
Agreement 2001 AG
220/2001

27/11/2001 The Construction, Forestry, Mining
and Energy Union of Workers

Cochranes Contracting Services
Pty Ltd

Gregor C Agreement
Registered

Cockburn Cement Limited
(Enterprise Bargaining)
Agreement 2000 AG
87/2001

14/06/2001 Cockburn Cement The Automotive, Food, Metals,
Engineering, Printing and
Kindred Industries Union of
Workers - Western Australian
Branch, The Australian Workers'
Union, West Australian Branch,
Industrial Union of Workers,
Communications, Electrical,
Electronic, Energy, Information,
Postal, Plumbing, and Allied
Workers Union of Australia,
Engin & Elect Div, WA Branch,
Construction, Mining, Energy,
Timberyards, Sawmills and
Woodworkers Union of
Australia - Western Australian
Branch, Merchant Service Guild
of Australia, Western Australian

Gregor C Agreement
Registered



2964 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 83 W.A.I.G.

Agreement Name/
Number

Date of
Registration Parties Commissioner Result

Branch, Union of Workers,
Transport Workers' Union of
Australia, Industrial Union of
Workers, Western Australian
Branch

Cockburn Cement Limited
(Enterprise Bargaining)
Agreement (November)
2001 AG 13/2002

13/03/2002 Cockburn Cement Limited The Automotive, Food, Metals,
Engineering, Printing and
Kindred Industries Union of
Workers - Western Australian
Branch, The Australian Workers'
Union, West Australian Branch,
Industrial Union of Workers,
Transport Workers' Union of
Australia, Industrial Union of
Workers, Western Australian
Branch, Communications,
Electrical, Electronic, Energy,
Information, Postal, Plumbing,
and Allied Workers Union of
Australia, Engin & Elect Div,
WA Branch, Construction,
Mining, Energy, Timberyards,
Sawmills and Woodworkers
Union of Australia - Western
Australian Branch, Merchant
Service Guild of Australia,
Western Australian Branch,
Union of Workers

Gregor C Agreement
Registered

Community Welfare
Department Hostels
General Agreement 2002
AG 93/2002

15/07/2002 Australian Liquor, Hospitality and
Miscellaneous Workers Union,
Western Australian Branch

Director General Department for
Community Development

Scott C Agreement
Registered

Complete Design Interiors
/ CFMEUW Collective
Agreement 2002 AG
25/2002

13/03/2002 The Construction, Forestry, Mining
and Energy Union of Workers

Complete Design Interiors Pty
Ltd

Gregor C Agreement
Registered

Complex Ceilings /
CFMEUW Collective
Agreement 2002 AG
198/2002

4/11/2002 The Construction, Forestry, Mining
and Energy Union of Workers

Complex Ceilings Pty Ltd Gregor C Agreement
Registered

Cona-Struct / CFMEUW
Collective Agreement 2002
AG 55/2002

24/04/2002 The Construction, Forestry, Mining
and Energy Union of Workers

Cona-struct Pty Ltd Gregor C Agreement
Registered

Congregation of the
Missionary Oblates of the
Most Holy and Immaculate
Virgin Mary Non-Teaching
Staff Enterprise Bargaining
Agreement, 2000 AG
142/2001

31/07/2001 The Independent Schools Salaried
Officers' Association of Western
Australia, Industrial Union of
Workers, Australian Liquor,
Hospitality and Miscellaneous
Workers Union, Western Australian
Branch, The Australian Nursing
Federation, Industrial Union of
Workers Perth, Congregation of the
Missionary Oblates of the Most
Holy and Immaculate Virgin Mary

(Not applicable) Kenner C Agreement
Registered

Conservation Commission
Agency Specific
Agreement 2003 PSAAG
28/2003

24/04/2003 Civil Service Association of
Western Australia Incorporated

Conservation Commission Scott C Agreement
Registered

Conservation
Commission/CSA
Enterprise Bargaining
Agreement 2000 PSAAG
5/2001

6/04/2001 Conservation Commission, Civil
Service Association of Western
Australia Incorporated

(Not applicable) Fielding SC Agreement
Registered

Conspect
Construction/BLPPU and
the CMETU Collective
Agreement 2001 AG
7/2001

28/02/2001 The Western Australian Builders'
Labourers, Painters & Plasterers
Union of Workers, Construction,
Mining, Energy, Timberyards,
Sawmills and Woodworkers Union
of Australia - Western Australian
Branch

Icon Group Management Pty Ltd
Trading as Conspect
Construction

Gregor C Agreement
Registered

Country High School
Hostels Authority
Residential College
Administrative Officers
Agreement 2003 PSAAG
68/2002

1/01/2003 Civil Service Association of
Western Australia Incorporated,
Director of the Country High School
Hostels Authority

(Not applicable) Scott C Agreement
Registered

Country High School
Hostels Authority
Residential College
Ancillary Staff Agreement
2002 AG 84/2002

18/06/2002 Australian Liquor, Hospitality and
Miscellaneous Workers Union,
Western Australian Branch

Chief Executive Officer Country
High School Hostels Authority

Harrison C Agreement
Registered
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Country High School
Hostels Authority
Residential College
Supervisory Staff
Agreement 2003 PSAAG
32/2003

29/05/2003 Civil Service Association of
Western Australia Incorporated

Country High Schools Hostels
Authority

Harrison C Agreement
Registered

Courtesy Builders Cleaners
/ BLPPU and the CMETU
Collective Agreement 2001
AG 85/2001

31/05/2001 The Western Australian Builders'
Labourers, Painters & Plasterers
Union of Workers, Construction,
Mining, Energy, Timberyards,
Sawmills and Woodworkers Union
of Australia - Western Australian
Branch

Birsay Pty Ltd trading as
Courtesy Builders Final Cleaners

Gregor C Agreement
Registered

Coventrys - Transport
Division Enterprise
Bargaining Agreement
2002 AG 307/2002

28/02/2003 Transport Workers' Union of
Australia, Industrial Union of
Workers, Western Australian
Branch

Coventry Group Ltd Wood C Agreement
Registered

Craig & Taylor Formwork
/ CFMEUW Collective
Agreement 2002 AG
62/2002

1/05/2002 The Construction, Forestry, Mining
and Energy Union of Workers

Cartledge Holdings Pty Ltd
trading as Craig & Taylor
Formwork

Gregor C Agreement
Registered

Cranberries and SDA
Agreement 2002 AG
166/2002

6/11/2002 The Shop, Distributive and Allied
Employees' Association of Western
Australia

Matthew John Jay and Anabela
Jay and Greenacre Investments
Pty Ltd (acn 063 524 925) t/a
Cranberries

Harrison C Agreement
Registered

Crane Aluminium Systems
Enterprise Bargaining
Agreement 2002 AG
99/2002

30/07/2002 The Automotive, Food, Metals,
Engineering, Printing and Kindred
Industries Union of Workers -
Western Australian Branch

Crane Aluminium Systems Gregor C Agreement
Registered

Creative and Therapy
Activities Disabled Group
Inc Enterprise Bargaining
Agreement 2002 AG
97/2002

25/07/2002 Creative and Therapy Activities
Disabled Group Inc

Australian Liquor, Hospitality
and Miscellaneous Workers
Union, Western Australian
Branch

Harrison C Agreement
Registered

Creative Therapy
Activities Disabled Group
Inc Salaries Variation
Agreement 2000 AG
252/2000

30/03/2001 Australian Liquor, Hospitality and
Miscellaneous Workers Union,
Western Australian Branch

Creative and Therapy Activities
Disabled Group

Scott C Agreement
Registered

Crisp's Corner Store &
Newsagency and SDA
Agreement 2002 AG
213/2002

12/02/2003 The Shop, Distributive and Allied
Employees' Association of Western
Australia

Bradley Russell Crisp and
Annette Joyce Crisp T/a Crisp's
Corner Store & Newsagency

Harrison C Agreement
Registered

CSR Building Materials
(WA) Enterprise
Agreement 2001 AG
248/2001

20/02/2002 Australian Liquor, Hospitality and
Miscellaneous Workers Union,
Western Australian Branch

CSR Building Materials (WA),
Transport Workers' Union of
Australia, Industrial Union of
Workers, Western Australian
Branch

Coleman CC Agreement
Registered

CTS Mechanical and
Electrical Enterprise
Bargaining Agreement
2002 AG 65/2002

10/07/2002 Communications, Electrical,
Electronic, Energy, Information,
Postal, Plumbing, and Allied
Workers Union of Australia, Engin
& Elect Div, WA Branch

Contract Technical Services
W.A. Pty Ltd

Gregor C Agreement
Registered

Cultural Centre General
Agreement 2002 AG
92/2002

15/07/2002 Australian Liquor, Hospitality and
Miscellaneous Workers Union,
Western Australian Branch

Director General Department of
Culture and the Arts

Scott C Agreement
Registered

Culunga Aboriginal
Community School
(Enterprise Bargaining)
Agreement 2002 AG
72/2002

20/06/2002 The Independent Schools Salaried
Officers' Association of Western
Australia, Industrial Union of
Workers, Australian Liquor,
Hospitality and Miscellaneous
Workers Union, Western Australian
Branch, Culunga School Aboriginal
Corporation

(Not applicable) Harrison C Agreement
Registered

Cutting Concrete / BLPPU
Collective Agreement 2001
AG 63/2001

11/05/2001 The Western Australian Builders'
Labourers, Painters & Plasterers
Union of Workers

Linda Jane Munro and Mark
Richard Alexander trading as
Concrete Cutting

Gregor C Agreement
Registered

CY O'Connor College of
TAFE Public Service and
Government Officers'
Agency Specific
Agreement 2003 PSAAG
58/2002

31/12/2002 CY O'Connor College of TAFE Civil Service Association of
Western Australia Incorporated

Harrison C Agreement
Registered

D & L Access / BLPPU
Collective Agreement 2001
AG 76/2001

31/05/2001 The Western Australian Builders'
Labourers, Painters & Plasterers
Union of Workers

D & L Scaffolding Pty Ltd Gregor C Agreement
Registered
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Davro Commercial
Furniture / BLPPU and the
CMETU Collective
Agreement 2001 AG
71/2001

14/05/2001 The Western Australian Builders'
Labourers, Painters & Plasterers
Union of Workers, Construction,
Mining, Energy, Timberyards,
Sawmills and Woodworkers Union
of Australia - Western Australian
Branch

Davro Commercial Furniture Pty
Ltd

Gregor C Agreement
Registered

Dawson AOC Water
Services Pty Ltd
Mechanical and Electrical
Maintenance Enterprise
Bargaining Agreement
1996 Amending
Agreement 2001 AG
34/2001

14/03/2001 Dawson AOC Water Services Pty
Ltd

The Automotive, Food, Metals,
Engineering, Printing and
Kindred Industries Union of
Workers - Western Australian
Branch, Australian Liquor,
Hospitality and Miscellaneous
Workers Union, Western
Australian Branch,
Communications, Electrical,
Electronic, Energy, Information,
Postal, Plumbing, and Allied
Workers Union of Australia,
Engin & Elect Div, WA Branch

Gregor C Agreement
Registered

Dawson AOC Water
Services Pty Ltd
Mechanical and Electrical
Maintenance Enterprise
Bargaining Agreement
1996 Amendment
Agreement 2001(A) AG
243/2001

7/12/2001 Dawson AOC Water Services Pty
Ltd

The Automotive, Food, Metals,
Engineering, Printing and
Kindred Industries Union of
Workers - Western Australian
Branch, Communications,
Electrical, Electronic, Energy,
Information, Postal, Plumbing,
and Allied Workers Union of
Australia, Engin & Elect Div,
WA Branch, Australian Liquor,
Hospitality and Miscellaneous
Workers Union, Western
Australian Branch

Gregor C Agreement
Registered

De Francesch / CFMEUW
Collective Agreement 2002
AG 24/2002

13/03/2002 The Construction, Forestry, Mining
and Energy Union of Workers

De Francesch Builders Pty Ltd Gregor C Agreement
Registered

Department for
Community Development
(Family Resource Workers,
Welfare Assistants and
Parent Helpers) General
Agreement 2002 PSAAG
49/2002

20/12/2002 Civil Service Association of
Western Australia Incorporated

Department for Community
Development

Scott C Agreement
Registered

Department for
Community Development
Agency Specific
Agreement 2003 PSAAG
33/2003

22/05/2003 Civil Service Association of
Western Australia Incorporated,
Department for Community
Development

(Not applicable) Scott C Agreement
Registered

Department for Planning
and Infrastructure Agency
Specific Agreement 2003
PSAAG 16/2003

11/03/2003 Civil Service Association of
Western Australia Incorporated

The Department for Planning
and Infrastructure

Scott C Agreement
Registered

Department of
Conservation and Land
Management Agency
Specific Agreement 2003
PSAAG 17/2003

11/03/2003 Civil Service Association of
Western Australia Incorporated

Department of Conservation and
Land Management

Scott C Agreement
Registered

Department of
Conservation and Land
Management Fire Duties
Allowances and Conditions
Agreement 2002 PSAAG
15/2003

11/03/2003 Civil Service Association of
Western Australia Incorporated

Department of Conservation and
Land Management

Scott C Agreement
Registered

Department of Consumer
& Employment Protection
Agency Specific
Agreement 2003 PSAAG
6/2003

13/02/2003 Civil Service Association of
Western Australia Incorporated

Department of Consumer and
Employment Protection

Scott C Agreement
Registered

Department of Culture and
the Arts Agency Specific
Agreement 2003 PSAAG
27/2003

24/04/2003 Civil Service Association of
Western Australia Incorporated,
Director General Department of
Culture and the Arts

(Not applicable) Scott C Agreement
Registered

Department of Education
Public Service,
Government and
Ministerial Officers'
Agency Specific
Agreement 2003 PSAAG
11/2003

26/02/2003 Civil Service Association of
Western Australia Incorporated,
Department of Education

(Not applicable) Scott C Agreement
Registered
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Department of Education
Services Agency Specific
Agreement 2003 PSAAG
66/2002

7/07/2003 Civil Service Association of
Western Australia Incorporated,
Department of Education Services

(Not applicable) Harrison C Agreement
Registered

Department of
Environment, Water and
Catchment Protection
Agency Specific
Agreement 2003 PSAAG
13/2003

5/03/2003 Civil Service Association of
Western Australia Incorporated

The Department of Environment,
Water and Catchment Protection

Scott C Agreement
Registered

Department of Fisheries
Agency Specific
Agreement 2003 PSAAG
40/2003

1/07/2003 Civil Service Association of
Western Australia Incorporated,
Department of Fisheries

(Not applicable) Scott C Agreement
Registered

Department of Health
Agency Specific
Agreement 2003 PSAAG
41/2003

15/07/2003 Civil Service Association of
Western Australia Incorporated,
Department of Health

(Not applicable) Scott C Agreement
Registered

Department of Justice
Groupworkers General
Agreement 2002 PSAAG
45/2002

18/07/2002 Civil Service Association of
Western Australia Incorporated,
Director General, Department of
Justice (Formerly known as Ministry
Of Justice)

(Not applicable) Scott C Agreement
Registered

Department of Justice
Prison Officers Enterprise
Agreement 2003 AG
137/2003

10/06/2003 Western Australian Prison Officers'
Union of Workers

Hon Attorney General Beech SC Agreement
Registered

Department of Land
Administration Agency
Specific Agreement 2003
PSAAG 2/2003

3/02/2003 Civil Service Association of
Western Australia Incorporated,
Department of Land Administration

(Not applicable) Scott C Agreement
Registered

Department of Local
Government and Regional
Development Agency
Specific Agreement 2003
PSAAG 25/2003

8/04/2003 Civil Service Association of
Western Australia Incorporated,
Department of Local Government
and Regional Development

(Not applicable) Scott C Agreement
Registered

Department of Mineral and
Petroleum Resources
Agency Specific
Agreement 2003 PSAAG
12/2003

20/06/2003 Civil Service Association of
Western Australia Incorporated, The
Department of Mineral and
Petroleum Resources

(Not applicable) Scott C Agreement
Registered

Department of Racing,
Gaming and Liquor
Agency Specific
Agreement 2003 PSAAG
8/2003

21/02/2003 Civil Service Association of
Western Australia Incorporated

Office of Racing, Gaming and
Liquor

Scott C Agreement
Registered

Department of Treasury
and Finance Agency
Specific Agreement 2003
PSAAG 7/2003

21/02/2003 Civil Service Association of
Western Australia Incorporated, The
Under Treasurer, Department of
Treasury and Finance

(Not applicable) Scott C Agreement
Registered

Dependable Roofing /
BLPPU and the CMETU
Collective Agreement 2001
AG 156/2001

9/08/2001 The Western Australian Builders'
Labourers, Painters & Plasterers
Union of Workers, Construction,
Mining, Energy, Timberyards,
Sawmills and Woodworkers Union
of Australia - Western Australian
Branch

Jazzstar Investments Pty Ltd
trading as Dependable Roofing

Gregor C Agreement
Registered

Derek Rowland Pty Ltd /
CFMEUW Collective
Agreement 2002 AG
194/2002

4/11/2002 The Construction, Forestry, Mining
and Energy Union of Workers

Derek Rowland Pty Ltd Gregor C Agreement
Registered

Design Commercial
Interiors / BLPPU
Collective Agreement 2001
AG 77/2001

31/05/2001 The Western Australian Builders'
Labourers, Painters & Plasterers
Union of Workers

PG & EA Larsen Nominees Pty
Ltd & Prancer Holdings Pty Ltd
trading as Design Commercial
Interiors

Gregor C Agreement
Registered

Diamond Cut Concrete /
BLPPU Collective
Agreement 2001 AG
92/2001

14/06/2001 The Western Australian Builders'
Labourers, Painters & Plasterers
Union of Workers

Hart Nominees Pty Ltd t/as
Diamond Cut Concrete Sawing

Gregor C Agreement
Registered

Diploma Constructions
Industrial Agreement AG
8/2001

28/02/2001 The Western Australian Builders'
Labourers, Painters & Plasterers
Union of Workers, Construction,
Mining, Energy, Timberyards,
Sawmills and Woodworkers Union
of Australia - Western Australian
Branch

Diploma Construction Pty Ltd Gregor C Agreement
Registered
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Direct Engineering
Services (North West
Airconditioning -Port
Hedland Operations)
Enterprise Bargaining
Agreement AG 156/2002

18/11/2002 The Automotive, Food, Metals,
Engineering, Printing and Kindred
Industries Union of Workers -
Western Australian Branch

Direct Engineering Services Gregor C Agreement
Registered

Direct Engineering
Services, Malaga, Sheet
Metal Enterprise
Bargaining Agreement
2001 AG 12/2002

5/04/2002 The Automotive, Food, Metals,
Engineering, Printing and Kindred
Industries Union of Workers -
Western Australian Branch

Direct Engineering Services Pty
Ltd

Gregor C Agreement
Registered

Disability Services
Commission (Australian
Liquor, Hospitality and
Miscellaneous Workers'
Union) Enrolled Nurses
and Nursing Assistants
Agreement 2003 AG
89/2003

8/04/2003 Australian Liquor, Hospitality and
Miscellaneous Workers Union,
Western Australian Branch

Disability Services Commission Scott C Agreement
Registered

Disability Services
Commission (Public
Servants) Agency Specific
Agreement 2003 PSAAG
31/2003

5/05/2003 Civil Service Association of
Western Australia Incorporated,
Disability Services Commission

(Not applicable) Scott C Agreement
Registered

Disability Services
Commission (Social
Trainers and Client
Assistants) Agency
Specific Agreement 2003
PSAAG 30/2003

5/05/2003 Civil Service Association of
Western Australia Incorporated,
Disability Services Commission

(Not applicable) Scott C Agreement
Registered

Drilling & Grouting
Services / CFMEUW
Collective Agreement 2001
AG 254/2001

9/01/2002 The Construction, Forestry, Mining
and Energy Union of Workers

Drilling and Grouting Services
Pty Ltd

Coleman CC Agreement
Registered

Ducourt Aluminium /
BLPPU and the CMETU
Collective Agreement 2001
AG 192/2001

11/10/2001 The Western Australian Builders'
Labourers, Painters & Plasterers
Union of Workers, Construction,
Mining, Energy, Timberyards,
Sawmills and Woodworkers Union
of Australia - Western Australian
Branch

Peter Courtney, Bruce Dufall &
Susan Dufall trading as Ducourt
Aluminium

Gregor C Agreement
Registered

Duct Fixing Services /
CFMEUW Collective
Agreement 2002 AG
219/2002

29/11/2002 The Construction, Forestry, Mining
and Energy Union of Workers

Duct Fixing Services Pty Ltd Gregor C Agreement
Registered

Dynasty Stone / CFMEUW
Collective Agreement 2001
AG 10/2002

1/02/2002 The Construction, Forestry, Mining
and Energy Union of Workers

Colin Mulcaster trading as
Dynasty Stone

Gregor C Agreement
Registered

Dyno Industries (WA) Pty
Ltd (DIWA) Enterprise
Bargaining Agreement
2001 AG 26/2002

5/04/2002 DYNO Industries (WA) Pty Ltd The Forest Products, Furnishing
and Allied Industries Industrial
Union of Workers, W.A. Branch

Gregor C Agreement
Registered

E.D. Oates Pty Ltd
Brushware Manufacturing
Enterprise Agreement 2001
AG 164/2001

10/09/2001 ED Oates Pty Ltd Brushware
Manufacturing

Australian Liquor, Hospitality
and Miscellaneous Workers
Union, Western Australian
Branch, The Shop, Distributive
and Allied Employees'
Association of Western Australia

Wood C Agreement
Registered

Earthcare (Australia) Pty
Ltd / CFMEUW Collective
Agreement 2001 AG
256/2001

9/01/2002 The Construction, Forestry, Mining
and Energy Union of Workers

Earthcare (Australia) Pty Ltd Coleman CC Agreement
Registered

Eastern Pilbara College of
TAFE Public Service and
Government Officers'
Agency Specific
Agreement 2002 PSAAG
57/2002

31/12/2002 The Eastern Pilbara College of
TAFE

Civil Service Association of
Western Australia Incorporated

Harrison C Agreement
Registered

Eastport Painting / BLPPU
and the CMETU Collective
Agreement 2001 AG
212/2001

20/11/2001 The Construction, Forestry, Mining
and Energy Union of Workers

Eastport Painting Pty Ltd Gregor C Agreement
Registered

Education Assistants
General Agreement 2002
AG 98/2002

19/07/2002 Australian Liquor, Hospitality and
Miscellaneous Workers Union,
Western Australian Branch, Director
General of the Department of
Education

(Not applicable) Agreement
Registered

Education Department
Ministerial Officers
Agreement 2002 PSAAG
46/2002

31/07/2002 Civil Service Association of
Western Australia Incorporated,
Director General of the Department
of Education

(Not applicable) Harrison C Agreement
Registered
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Electorate and Research
Employees General
Agreement 2002 PSAAG
44/2002

14/06/2002 Civil Service Association of
Western Australia Incorporated,
President of Legislative Council,
Speaker of Legislative Assembly

(Not applicable) Scott C Agreement
Registered

Electrolux Home Products
- Spare Parts and Service
Belmont WA Enterprise
Agreement 2001-2003 AG
202/2001

2/11/2001 Electrolux Home Products Pty Ltd The Automotive, Food, Metals,
Engineering, Printing and
Kindred Industries Union of
Workers - Western Australian
Branch

Gregor C Agreement
Registered

Elevator Technologies
Australia Pty Ltd
Enterprise Agreement 2001
AG 183/2001

15/02/2002 Communications, Electrical,
Electronic, Energy, Information,
Postal, Plumbing, and Allied
Workers Union of Australia, Engin
& Elect Div, WA Branch

Elevator Technologies Aust P/L Gregor C Agreement
Registered

Engine Drivers
(Government) General
Agreement 2002 AG
304/2002

24/06/2003 The Minister for Health The Construction, Forestry,
Mining and Energy Union of
Workers

Beech SC Agreement
Registered

Engineering Trades
Government General
Agreement 2002 AG
2/2003

29/01/2003 The Automotive, Food, Metals,
Engineering, Printing and Kindred
Industries Union of Workers -
Western Australian Branch,
Communications, Electrical,
Electronic, Energy, Information,
Postal, Plumbing, and Allied
Workers Union of Australia, Engin
& Elect Div, WA Branch,
Governing Council of the
Challenger TAFE, Director General,
Department of Agriculture

(Not applicable) Beech SC Agreement
Registered

Enrolled Nurses and
Nursing Assistants (WA
Government Health
Services) Enterprise
Agreement 2002 AG
112/2002

15/08/2002 Hon Minister for Health, Peel
Health Services Board, Western
Australian Alcohol and Drug
Authority (Next Step)

Australian Liquor, Hospitality
and Miscellaneous Workers
Union, Western Australian
Branch

Scott C Agreement
Registered

Equal Opportunity
Commission Agency
Specific Agreement 2003
PSAAG 19/2003

13/03/2003 Civil Service Association of
Western Australia Incorporated,
Commissioner, Equal Opportunity
Commission

(Not applicable) Scott C Agreement
Registered

Essentials Supermarket of
South Perth and SDA
Agreement 2002 AG
185/2002

6/11/2002 The Shop, Distributive and Allied
Employees' Association of Western
Australia

Douglas Ian Farrant and Julie
Elisabeth Farrant T/A Essentials
Supermarket of South Perth

Harrison C Agreement
Registered

Esslemont GEO & Son /
BLPPU and CMETU
Industrial Agreement AG
69/2001

14/05/2001 The Western Australian Builders'
Labourers, Painters & Plasterers
Union of Workers, Construction,
Mining, Energy, Timberyards,
Sawmills and Woodworkers Union
of Australia - Western Australian
Branch

C.H. Day & Company Pty Ltd
trading as Geo. A. Esslemont &
Son

Gregor C Agreement
Registered

Ethnic Child Care
Resource Unit (ECCRU)
Enterprise Bargaining
Agreement 2002 AG
142/2002

26/09/2002 Australian Liquor, Hospitality and
Miscellaneous Workers Union,
Western Australian Branch

Ethnic Child Care Resource Unit Scott C Agreement
Registered

Eureka Rigging &
Scaffolding (Rigging) /
CFMEUW Collective
Agreement 2002 AG
17/2002

15/03/2002 The Construction, Forestry, Mining
and Energy Union of Workers

Mossglen Enterprises Pty Ltd
trading as Eureka Scaffolding &
Rigging Services

Gregor C Agreement
Registered

Eureka Rigging &
Scaffolding (Scaffolding) /
CFMEUW Collective
Agreement 2002 AG
16/2002

15/03/2002 The Construction, Forestry, Mining
and Energy Union of Workers

Mossglen Enterprises Pty Ltd
trading as Eureka Scaffolding &
Rigging Services

Gregor C Agreement
Registered

Euro Tiling / CFMEUW
Collective Agreement 2002
AG 36/2002

5/04/2002 The Construction, Forestry, Mining
and Energy Union of Workers

Euro Contracting Pty Ltd Gregor C Agreement
Registered

Evans Enterprises / BLPPU
and the CMETU Collective
Agreement 2001AG
24/2001

8/03/2001 The Western Australian Builders'
Labourers, Painters & Plasterers
Union of Workers, Construction,
Mining, Energy, Timberyards,
Sawmills and Woodworkers Union
of Australia - Western Australian
Branch

George Evans trading as G
Evans Enterprises

Gregor C Agreement
Registered
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Fab's Cabinets / BLPPU
and the CMETU Collective
Agreement 2001 AG
111/2001

13/07/2001 The Western Australian Builders'
Labourers, Painters & Plasterers
Union of Workers, Construction,
Mining, Energy, Timberyards,
Sawmills and Woodworkers Union
of Australia - Western Australian
Branch

Quadtilla Pty Ltd trading as
Fab's Cabinets

Gregor C Agreement
Registered

Fazform / BLPPU and the
CMETU Collective
Agreement 2001 AG
161/2001

9/08/2001 The Western Australian Builders'
Labourers, Painters & Plasterers
Union of Workers, Construction,
Mining, Energy, Timberyards,
Sawmills and Woodworkers Union
of Australia - Western Australian
Branch

Fazform Pty Ltd Gregor C Agreement
Registered

Fieldway Enterprises /
CFMEUW Bricklaying
Collective Agreement 2002
AG 44/2002

11/04/2002 The Construction, Forestry, Mining
and Energy Union of Workers

Fieldway Enterprises Pty Ltd Gregor C Agreement
Registered

Fieldway Enterprises /
CFMEUW Collective Wall
& Ceiling Fixing
Agreement 2002 AG
46/2002

11/04/2002 The Construction, Forestry, Mining
and Energy Union of Workers

Fieldway Enterprises Pty Ltd Gregor C Agreement
Registered

Fieldway Enterprises Pty
Ltd / BLPPU and the
CMETU Collective
Agreement 2001 AG
106/2001

28/06/2001 The Western Australian Builders'
Labourers, Painters & Plasterers
Union of Workers, Construction,
Mining, Energy, Timberyards,
Sawmills and Woodworkers Union
of Australia - Western Australian
Branch

Fieldway Enterprises Pty Ltd Gregor C Agreement
Registered

Fieldway Enterprises Wall
& Ceiling / BLPPU
Collective Agreement 2001
AG 121/2001

13/07/2001 The Western Australian Builders'
Labourers, Painters & Plasterers
Union of Workers

Fieldway Enterprises Pty Ltd Gregor C Agreement
Registered

Fire and Emergency
Services Authority of
Western Australia (FESA)
Technical Services Branch
(Fleet Maintenance Section
and Equipment
Maintenance section)
Enterprise Bargaining
Agreement 2002 AG
60/2002

17/04/2002 The Automotive, Food, Metals,
Engineering, Printing and Kindred
Industries Union of Workers -
Western Australian Branch

Fire and Emergency Services
Authority of Western Australia

Beech SC Agreement
Registered

Fire and Emergency
Services Authority of
Western Australia Agency
Specific Agreement 2003
PSAAG 65/2002

3/01/2003 Civil Service Association of
Western Australia Incorporated, Fire
and Emergency Services Authority
of Western Australia

(Not applicable) Scott C Agreement
Registered

Fish Feast Gosnells SDA
Agreement 2002 – The,
AG 14/2003

26/06/2003 The Shop, Distributive and Allied
Employees' Association of Western
Australia

Shalom Financial Services Pty
Ltd t/as Fish Feast Gosnells

Harrison C Agreement
Registered

Fish Feast Greenmount
SDA Agreement 2002 AG
12/2003

26/06/2003 The Shop, Distributive and Allied
Employees' Association of Western
Australia

Joenzo Pty Ltd T/A Fish Feast
Greenmount

Harrison C Agreement
Registered

Fish Feast Joondalup SDA
Agreement 2002 AG
13/2003

26/06/2003 The Shop, Distributive and Allied
Employees' Association of Western
Australia

Remy Feast Pty Ltd T/A Fish
Feast Joondalup

Harrison C Agreement
Registered

Fish Feast Kardinya SDA
Agreement 2002 AG
11/2003

26/06/2003 The Shop, Distributive and Allied
Employees' Association of Western
Australia

Lamnyar Pty Ltd T/A Fish Feast
Kardinya

Harrison C Agreement
Registered

Fish Feast Kelmscott SDA
Agreement 2002 AG
17/2003

26/06/2003 The Shop, Distributive and Allied
Employees' Association of Western
Australia

Doubtless Bay Pty Ltd t/as Fish
Feast Kelmscott

Harrison C Agreement
Registered

Fish Feast Lathlain SDA
Agreement 2002 AG
15/2003

26/06/2003 The Shop, Distributive and Allied
Employees' Association of Western
Australia

Mario & Frank Galati t/as Fish
Feast Lathlain

Harrison C Agreement
Registered

Fish Feast Maylands SDA
Agreement 2002 AG
16/2003

26/06/2003 The Shop, Distributive and Allied
Employees' Association of Western
Australia

Truaust Enterprises Pty Ltd t/as
Fish Feast Maylands

Harrison C Agreement
Registered

Flooring Solutions /
CFMEUW Collective
Agreement 2002 AG
105/2002

30/07/2002 The Construction, Forestry, Mining
and Energy Union of Workers

Seattle Holdings Pty Ltd trading
as Flooring Solutions

Gregor C Agreement
Registered

Foodland Amelia Heights
and the SDA Agreement
2002 AG 138/2002

12/09/2002 The Shop, Distributive and Allied
Employees' Association of Western
Australia

Giuseppe Fortunato Ricciardo
and Giuseppina Ricciardo T/A
Foodland Amelia Heights

Harrison C Agreement
Registered

Foodland Bayswater
(Beechboro Road) and
SDA Agreement 2002 AG
123/2002

12/09/2002 The Shop, Distributive and Allied
Employees' Association of Western
Australia

Tranh Duang Nguyen and Kim
Tri Tran T/A Foodland
Bayswater

Harrison C Agreement
Registered
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Foodland Bayswater
(Whatley Crescent) and
SDA Agreement 2002 AG
132/2002

12/09/2002 The Shop, Distributive and Allied
Employees' Association of Western
Australia

Khiem Duc Pham and Lan Ngoc
Phan T/A Foodland Bayswater

Harrison C Agreement
Registered

Foodland Bindoon and
SDA Agreement 2002 AG
127/2002

12/09/2002 The Shop, Distributive and Allied
Employees' Association of Western
Australia

Swanville Inv Pty Ltd and James
Francis Griffiths and Peter John
Griffiths T/A Foodland Bindoon

Harrison C Agreement
Registered

Foodland Boddington and
SDA Agreement 2002 AG
122/2002

12/09/2002 The Shop, Distributive and Allied
Employees' Association of Western
Australia

Ken Orr and Elizabeth Anne Orr
T/A Foodland Boddington

Harrison C Agreement
Registered

Foodland Dowerin and
SDA Agreement 2002 AG
136/2002

12/09/2002 The Shop, Distributive and Allied
Employees' Association of Western
Australia

Michael Clarence White and
Marilyn Dawn White T/A
Foodland Dowerin

Harrison C Agreement
Registered

Foodland Lesmurdie and
SDA Agreement 2002 AG
129/2002

12/09/2002 The Shop, Distributive and Allied
Employees' Association of Western
Australia

Graham William Harris and Rae
Jacqueline Harris and Craig
Nigel Harris and Jennifer Lee
Harris T/A Foodland Lesmurdie

Harrison C Agreement
Registered

Foodland Manning and
SDA Agreement 2002 AG
126/2002

12/09/2002 The Shop, Distributive and Allied
Employees' Association of Western
Australia

Paul Anthony Paindelli and Jodi
Jane Paindelli T/A Foodland
Manning

Harrison C Agreement
Registered

Foodland Merredin and
SDA Agreement 2002 AG
141/2002

12/09/2002 The Shop, Distributive and Allied
Employees' Association of Western
Australia

Michael James Dorizzi and
Donna Jillian Dorizzi T/A
Foodland Merredin

Harrison C Agreement
Registered

Foodland Mukinbudin and
SDA Agreement 2002 AG
128/2002

12/09/2002 The Shop, Distributive and Allied
Employees' Association of Western
Australia

Steven Leslie Lange AFT The
Lange Family Trust and Lorraine
Margaret Lange T/A Foodland
Mukinbudin

Harrison C Agreement
Registered

Foodland Ravensthorp and
SDA Agreement 2002 AG
164/2002

6/11/2002 The Shop, Distributive and Allied
Employees' Association of Western
Australia

Phillip Richard Jamieson and
Linley Ethel Jamieson t/a
Foodland Ravensthorp

Harrison C Agreement
Registered

Foodland Tarcoola and
SDA Agreement 2002 AG
130/2002

12/09/2002 The Shop, Distributive and Allied
Employees' Association of Western
Australia

Rhonda Louise Van Duyn and
Hendrik Cornelius Van Duyn
T/A Foodland Tarcoola

Harrison C Agreement
Registered

Foodland Toodyay and
SDA Agreement 2002 AG
140/2002

12/09/2002 The Shop, Distributive and Allied
Employees' Association of Western
Australia

Richard John Dymond T/A
Foodland Toodyay

Harrison C Agreement
Registered

Foodland Wagin and SDA
Agreement 2002 AG
134/2002

12/09/2002 The Shop, Distributive and Allied
Employees' Association of Western
Australia

Brian Alexander Patterson and
Ann Marie Patterson T/A
Foodland Wagin

Harrison C Agreement
Registered

Foodys Express and SDA
Agreement 2002 AG
216/2002

12/02/2003 The Shop, Distributive and Allied
Employees' Association of Western
Australia

Trackball Pty Ltd (ACN 101 352
701) T/A Foody's Express

Harrison C Agreement
Registered

Forest Products
Commission Agency
Specific Agreement 2003
PSAAG 18/2003

11/03/2003 Civil Service Association of
Western Australia Incorporated,
Forest Products Commission

(Not applicable) Scott C Agreement
Registered

Fremantle Steel
Fabrication Industrial
Agreement AG 6/2002

13/03/2002 The Construction, Forestry, Mining
and Energy Union of Workers

Fremantle Steel Fabrication Co
(WA) Pty Ltd

Gregor C Agreement
Registered

Freo Machinery / BLPPU
& CMETU Collective
Agreement 2001 AG
40/2001

26/03/2001 The Western Australian Builders'
Labourers, Painters & Plasterers
Union of Workers, Construction,
Mining, Energy, Timberyards,
Sawmills and Woodworkers Union
of Australia - Western Australian
Branch

Debin Pty Ltd trading as Freo
Machinery

Gregor C Agreement
Registered

Freo Machinery / BLPPU
and CMETU Collective
Agreement 2001 AG
189/2001

25/09/2001 The Western Australian Builders'
Labourers, Painters & Plasterers
Union of Workers, Construction,
Mining, Energy, Timberyards,
Sawmills and Woodworkers Union
of Australia - Western Australian
Branch

Debin Pty Ltd trading as Freo
Machinery

Gregor C Agreement
Registered

Fresh Food Corner
Supermarket and SDA
Agreement 2002 AG
174/2002

6/11/2002 The Shop, Distributive and Allied
Employees' Association of Western
Australia

Gemsound Investments Pty Ltd
(ACN 093 822 078) T/A Fresh
Food Corner Supermarket

Harrison C Agreement
Registered

Future Tech / BLPPU and
the CMETU Collective
Agreement 2001 AG
58/2001

3/05/2001 The Western Australian Builders'
Labourers, Painters & Plasterers
Union of Workers, Construction,
Mining, Energy, Timberyards,
Sawmills and Woodworkers Union
of Australia - Western Australian
Branch

Huntsman Chemical Company
Australia Pty Limited trading as
Futuretec Australia

Gregor C Agreement
Registered

Gardeners (Government)
General Agreement 2002
AG 100/2002

29/07/2002 Minister for Agriculture, Hon
Minister for Community
Development; The Family; Seniors,
Hon Min for Education

Australian Liquor, Hospitality
and Miscellaneous Workers
Union, Western Australian
Branch

Smith C Agreement
Registered
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Geraldton Meat Export Pty
Ltd AMIEU Processing
Agreement (2002) AG
143/2002

20/11/2002 West Australian Branch,
Australasian Meat Industry
Employees' Union, Industrial Union
of Workers, Perth

National Meat Association
(Western Australian Division)

Smith C Agreement
Registered

GFS / BLPPU and the
CMETU Collective
Agreement 2001 AG
28/2001

27/03/2001 The Western Australian Builders'
Labourers, Painters & Plasterers
Union of Workers, Construction,
Mining, Energy, Timberyards,
Sawmills and Woodworkers Union
of Australia - Western Australian
Branch

Ground and Foundation Supports
Pty Ltd

Gregor C Agreement
Registered

Glass Power / BLPPU and
the CMETU Collective
Agreement 2001 AG
68/2001

14/05/2001 The Western Australian Builders'
Labourers, Painters & Plasterers
Union of Workers, Construction,
Mining, Energy, Timberyards,
Sawmills and Woodworkers Union
of Australia - Western Australian
Branch

Teichal Pty Ltd trading as
Glasspower

Gregor C Agreement
Registered

Glassmasta Systems P/L /
BLPPU and the CMETU
Collective Agreement2001
AG 84/2001

31/05/2001 The Western Australian Builders'
Labourers, Painters & Plasterers
Union of Workers, Construction,
Mining, Energy, Timberyards,
Sawmills and Woodworkers Union
of Australia - Western Australian
Branch

Glassmasta Systems Pty Ltd Gregor C Agreement
Registered

Glassmasta Systems P/L /
BLPPU Collective
Agreement 2001 AG
83/2001

31/05/2001 The Western Australian Builders'
Labourers, Painters & Plasterers
Union of Workers

Glassmasta Systems Pty Ltd Gregor C Agreement
Registered

Glen Forrest Supermarket
and SDA Agreement 2002
AG 171/2002

6/11/2002 The Shop, Distributive and Allied
Employees' Association of Western
Australia

Arat Pty Ltd (ACN 009 275
432)T/A Glen Forrest
Supermarket

Harrison C Agreement
Registered

Global Electrotech Pty Ltd
(GE) Enterprise Bargaining
Agreement 2003 AG
20/2003

10/02/2003 Communications, Electrical,
Electronic, Energy, Information,
Postal, Plumbing, and Allied
Workers Union of Australia, Engin
& Elect Div, WA Branch

Global Electrotech Pty Ltd Gregor C Agreement
Registered

Globe Meats Bellevue
Enterprise Agreement 2001
AG 53/2001

13/07/2001 West Australian Branch,
Australasian Meat Industry
Employees' Union, Industrial Union
of Workers, Perth

Derby Industries Pty Ltd t/as
Globe Meats Bellevue

Gregor C Agreement
Registered

Golden Egg Farms' (Food
Preservers) Agreement
2002 AG 23/2003

4/03/2003 The Food Preservers' Union of
Western Australia, Union of
Workers

Golden Egg Farms Wood C Agreement
Registered

Goldfield / Esperance
Development Commission
Agency Specific
Agreement 2003 PSAAG
26/2003

8/04/2003 Civil Service Association of
Western Australia Incorporated,
Goldfields / Esperance Development
Commission

(Not applicable) Scott C Agreement
Registered

Gonzo's Glass and
Aluminium / BLPPU and
the CMETU Collective
Agreement 2001 AG
162/2001

29/08/2001 The Western Australian Builders'
Labourers, Painters & Plasterers
Union of Workers, Construction,
Mining, Energy, Timberyards,
Sawmills and Woodworkers Union
of Australia - Western Australian
Branch

Craig Julian Sproule trading as
Gonzo's Glass & Aluminium

Gregor C Agreement
Registered

Good Samaritan Industries
Industrial Agreement of
2001 AG 245/2001

19/12/2001 Good Samaritan Industries Hospital Salaried Officers
Association of Western Australia
(Union of Workers), Australian
Liquor, Hospitality and
Miscellaneous Workers Union,
Western Australian Branch

Scott C Agreement
Registered

Good Samaritan Industries
Supported Employees
Industrial Agreement of
2003 AG 105/2003

14/04/2003 Good Samaritan Industries The Disabled Workers' Union of
Western Australia

Scott C Agreement
Registered

Goodman Fielder
Consumer Foods
(Canningvale) Enterprise
Agreement 2001/2003 AG
86/2002

21/06/2002 The Shop, Distributive and Allied
Employees' Association of Western
Australia

Goodman Fielder Consumer
Foods Ltd

Harrison C Agreement
Registered

Goodman Fielder
Consumer Foods Ltd
(Western Australia)
Enterprise Agreement 2002
AG 24/2003

4/03/2003 The Food Preservers' Union of
Western Australia, Union of
Workers

The Automotive, Food, Metals,
Engineering, Printing and
Kindred Industries Union of
Workers - Western Australian
Branch, Goodman Fielder
Consumer Foods Ltd

Wood C Agreement
Registered



83 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 2973

Agreement Name/
Number

Date of
Registration Parties Commissioner Result

Government Employees
Superannuation Board
Agency Specific
Agreement 2003 PSAAG
1/2003

1/01/2003 Civil Service Association of
Western Australia Incorporated,
Government Employees
Superannuation Board

(Not applicable) Scott C Agreement
Registered

Government Officers
(Insurance Commission of
Western Australia) General
Agreement 2002 PSAAG
63/2002

24/12/2002 The Insurance Commission of
Western Australia

Civil Service Association of
Western Australia Incorporated

Scott C Agreement
Registered

Government Officers
Salaries, Allowances and
Conditions General
Agreement 2002 PSAAG
25/2002

22/03/2002 Civil Service Association of
Western Australia Incorporated,
Commissioner of Main Roads,
Albany Port Authority

(Not applicable) Commission in
Court Session

Agreement
Registered

Governor's Establishment
Gardening Staff Enterprise
Agreement 2001-2003 AG
237/2001

4/01/2002 Australian Liquor, Hospitality and
Miscellaneous Workers Union,
Western Australian Branch

Official Secretary to His
Excellency the Governor of
Western Australia

Scott C Agreement
Registered

Graceville Women's Centre
- Salvation Army Industrial
Agreement 2002 AG
66/2002

29/05/2002 Australian Liquor, Hospitality and
Miscellaneous Workers Union,
Western Australian Branch

The Salvation Army (Western
Australia) Property Trust

Wood C Agreement
Registered

Grandwood Flooring /
CFMEUW Collective
Agreement 2001 AG
45/2002

11/04/2002 The Construction, Forestry, Mining
and Energy Union of Workers

Eaglefield Nominees Pty Ltd
trading as Grandwood Flooring
WA

Gregor C Agreement
Registered

Graylands Selby-Lemnos
and Special Care Health
Services General
Agreement 2002 PSAAG
4/2003

13/02/2003 Civil Service Association of
Western Australia Incorporated

Hon Min for Health, Hospital
Salaried Officers Association of
Western Australia (Union of
Workers)

Scott C Agreement
Registered

GRD Kirfield Limited
Industrial Agreement for
the St Georges Terrace and
Victoria Street Apartments
Project AG 49/2001

12/04/2001 The Western Australian Builders'
Labourers, Painters & Plasterers
Union of Workers, Construction,
Mining, Energy, Timberyards,
Sawmills and Woodworkers Union
of Australia - Western Australian
Branch

GRD Kirfield Limited Gregor C Agreement
Registered

Great Southern TAFE
Public Service and
Government Officers'
Agency Specific
Agreement 2003 PSAAG
55/2002

31/12/2002 Great Southern Regional College of
TAFE

Civil Service Association of
Western Australia Incorporated

Harrison C Agreement
Registered

Greenmount Formwork /
BLPPU and the CMETU
Collective Agreement 2001
AG 175/2001

17/09/2001 The Western Australian Builders'
Labourers, Painters & Plasterers
Union of Workers, Construction,
Mining, Energy, Timberyards,
Sawmills and Woodworkers Union
of Australia - Western Australian
Branch

Greenmount Constructions Pty
Ltd

Gregor C Agreement
Registered

Groundwater Control Pty
Ltd / BLPPU and the
CMETU Collective
Agreement 2001 AG
188/2001

25/09/2001 The Western Australian Builders'
Labourers, Painters & Plasterers
Union of Workers, Construction,
Mining, Energy, Timberyards,
Sawmills and Woodworkers Union
of Australia - Western Australian
Branch

Groundwater Control Pty Ltd Gregor C Agreement
Registered

Groundwater Control Pty
Ltd Domestic & Minor /
BLPPU and the CMETU
Collective Agreement 2001
AG 187/2001

25/09/2001 The Western Australian Builders'
Labourers, Painters & Plasterers
Union of Workers, Construction,
Mining, Energy, Timberyards,
Sawmills and Woodworkers Union
of Australia - Western Australian
Branch

Groundwater Control Pty Ltd Gregor C Agreement
Registered

H Migas & Sons
Earthworks / CFMEUW
Collective Agreement 2002
AG 19/2002

13/03/2002 The Construction, Forestry, Mining
and Energy Union of Workers

Jetrange Holdings Pty Ltd
trading as H Migas & Sons
Earthworks

Gregor C Agreement
Registered

Hale School (Enterprise
Bargaining) Agreement
2002 AG 265/2001

14/02/2002 The Independent Schools Salaried
Officers' Association of Western
Australia, Industrial Union of
Workers, Hale School

(Not applicable) Coleman CC Agreement
Registered
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Hale School Non-Teaching
Staff (Enterprise
Bargaining )
Agreement2001 AG
81/2001

22/05/2001 The Independent Schools Salaried
Officers' Association of Western
Australia, Industrial Union of
Workers, Australian Liquor,
Hospitality and Miscellaneous
Workers Union, Western Australian
Branch, Construction, Mining,
Energy, Timberyards, Sawmills and
Woodworkers Union of Australia -
Western Australian Branch,
Communications, Electrical,
Electronic, Energy, Information,
Postal, Plumbing, and Allied
Workers Union of Australia, Engin
& Elect Div, WA Branch, The
Australian Nursing Federation,
Industrial Union of Workers Perth,
Hale School

(Not applicable) Kenner C Agreement
Registered

Halliburton KBR Water
Services Pty Ltd
Mechanical and Electrical
Maintenance Enterprise
Bargaining Agreement,
2002 AG 102/2002

30/07/2002 Halliburton KBR Water Services
Pty Ltd

The Automotive, Food, Metals,
Engineering, Printing and
Kindred Industries Union of
Workers - Western Australian
Branch, Communications,
Electrical, Electronic, Energy,
Information, Postal, Plumbing,
and Allied Workers Union of
Australia, Engin & Elect Div,
WA Branch, Australian Liquor,
Hospitality and Miscellaneous
Workers Union, Western
Australian Branch

Gregor C Agreement
Registered

Hall's Creek Caravan Park
and SDA Agreement 2002
AG 172/2002

6/11/2002 The Shop, Distributive and Allied
Employees' Association of Western
Australia

Lanus Nominees Pty Ltd (ACN
009 401 254) T/A Hall's Creek
Caravan Park

Harrison C Agreement
Registered

Hannan's Foodmart and
SDA Agreement 2002 AG
187/2002

6/11/2002 The Shop, Distributive and Allied
Employees' Association of Western
Australia

Ardenberg Pty Ltd (ACN 929
183 830) T/A Hannan's
Foodmart

Harrison C Agreement
Registered

High Rise Painting
Contractors / BLPPU and
the CMETU Collective
Agreement 2001 AG
103/2001

28/06/2001 The Western Australian Builders'
Labourers, Painters & Plasterers
Union of Workers, Construction,
Mining, Energy, Timberyards,
Sawmills and Woodworkers Union
of Australia - Western Australian
Branch

High Rise Painting Contractors
Pty Ltd

Gregor C Agreement
Registered

Hollywood Private
Hospital (HSOA)
Enterprise Agreement 2002
AG 9/2003

7/04/2003 Hospital Salaried Officers
Association of Western Australia
(Union of Workers)

Ramsey Healthcare Australia Pty
Ltd

Scott C Agreement
Registered

Hospital Salaried Officers
(Joondalup Health
Campus) Enterprise
Bargaining Agreement
2000 AG 4/2001

5/04/2001 Hospital Salaried Officers
Association of Western Australia
(Union of Workers)

Mayne Nickless trading as
Joondalup Health Campus

Coleman CC Agreement
Registered

Hospital Salaried Officers
Ashburton Health Service
Enterprise Agreement 2001
PSAAG 19/2002

16/04/2002 West Pilbara Health Service Board Hospital Salaried Officers
Association of Western Australia
(Union of Workers)

Scott C Agreement
Registered

Hospital Salaried Officers
Avon Health Service
Enterprise Agreement 2001
PSAAG 23/2002

16/04/2002 The Avon Health Service Board Hospital Salaried Officers
Association of Western Australia
(Union of Workers)

Scott C Agreement
Registered

Hospital Salaried Officers
Beverley Health Services
Enterprise Agreement 2001
PSAAG 38/2002

16/04/2002 The Beverley Health Service Board Hospital Salaried Officers
Association of Western Australia
(Union of Workers)

Scott C Agreement
Registered

Hospital Salaried Officers
Bruce Rock Memorial
Hospital Enterprise
Agreement 2001 PSAAG
34/2002

16/04/2002 The Bruce Rock Memorial Hospital
Health Service Board

Hospital Salaried Officers
Association of Western Australia
(Union of Workers)

Scott C Agreement
Registered

Hospital Salaried Officers
Central Great Southern
Health Service Enterprise
Agreement 2001 PSAAG
32/2002

16/04/2002 The Central Great Southern Health
Service Board

Hospital Salaried Officers
Association of Western Australia
(Union of Workers)

Scott C Agreement
Registered

Hospital Salaried Officers
Corrigin District Hospital
Enterprise Agreement 2001
PSAAG 35/2002

16/04/2002 Corrigin District Hospital Health
Service Board

Hospital Salaried Officers
Association of Western Australia
(Union of Workers)

Scott C Agreement
Registered
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Hospital Salaried Officers
Cunderdin District
Hospital Enterprise
Agreement 2001 PSAAG
36/2002

16/04/2002 Cunderdin District Hospital Health
Service Board

Hospital Salaried Officers
Association of Western Australia
(Union of Workers)

Scott C Agreement
Registered

Hospital Salaried Officers
Dongara Eneabba
Mingenew Health Service
Enterprise Agreement 2001
PSAAG 30/2002

16/04/2002 The Dongara Eneabba Mingenew
Health Service Board

Hospital Salaried Officers
Association of Western Australia
(Union of Workers)

Scott C Agreement
Registered

Hospital Salaried Officers
Dundas Health Service
Enterprise Agreement 2001
PSAAG 17/2002

16/04/2002 South East Coastal Health Service
Board

Hospital Salaried Officers
Association of Western Australia
(Union of Workers)

Scott C Agreement
Registered

Hospital Salaried Officers
East Pilbara Health Service
Enterprise Agreement 2001
PSAAG 42/2002

20/06/2002 East Pilbara Health Service Hospital Salaried Officers
Association of Western Australia
(Union of Workers)

Scott C Agreement
Registered

Hospital Salaried Officers
Esperance Health Service
Enterprise Agreement 2001
PSAAG 20/2002

16/04/2002 South East Coastal Health Service
Board

Hospital Salaried Officers
Association of Western Australia
(Union of Workers)

Scott C Agreement
Registered

Hospital Salaried Officers
Gascoyne Health Service
Enterprise Agreement 2001
PSAAG 40/2002

20/06/2002 The Gascoyne Health Service Hospital Salaried Officers
Association of Western Australia
(Union of Workers)

Scott C Agreement
Registered

Hospital Salaried Officers
Kalgoorlie - Boulder
Health Service Enterprise
Bargaining Agreement
2001 PSAAG 6/2001

27/06/2001 Kalgoorlie-Boulder Health Service Hospital Salaried Officers
Association of Western Australia
(Union of Workers)

Scott C Agreement
Registered

Hospital Salaried Officers
Kalgoorlie Boulder Health
Service Enterprise
Agreement 2001 PSAAG
21/2002

16/04/2002 Kalgoorlie-Boulder Health Service
Board

Hospital Salaried Officers
Association of Western Australia
(Union of Workers)

Scott C Agreement
Registered

Hospital Salaried Officers
Kellerberrin Health
Services Enterprise
Agreement 2001 PSAAG
5/2002

16/04/2002 Kellerberrin Health Services Board
of Management

Hospital Salaried Officers
Association of Western Australia
(Union of Workers)

Scott C Agreement
Registered

Hospital Salaried Officers
Kimberley Health Service
Enterprise Agreement 2001
PSAAG 43/2002

20/06/2002 Kimberley Health Service Hospital Salaried Officers
Association of Western Australia
(Union of Workers)

Scott C Agreement
Registered

Hospital Salaried Officers
Kununoppin and Districts
Health Service Enterprise
Agreement 2001 PSAAG
4/2002

16/04/2002 Kununoppin and Districts Health
Service Board

Hospital Salaried Officers
Association of Western Australia
(Union of Workers)

Scott C Agreement
Registered

Hospital Salaried Officers
Laverton and Leonora
Health Service Enterprise
Bargaining Agreement
2001 PSAAG 7/2001

27/06/2001 Laverton and Leonora Health
Service

Hospital Salaried Officers
Association of Western Australia
(Union of Workers)

Scott C Agreement
Registered

Hospital Salaried Officers
Laverton Leonora Health
Service Enterprise
Agreement 2001 PSAAG
11/2002

16/04/2002 Laverton Leonora Health Service
Board

Hospital Salaried Officers
Association of Western Australia
(Union of Workers)

Scott C Agreement
Registered

Hospital Salaried Officers
Lower Great Southern
Health Service Enterprise
Agreement 2001 PSAAG
10/2002

16/04/2002 Lower Great Southern Health
Service Board

Hospital Salaried Officers
Association of Western Australia
(Union of Workers)

Scott C Agreement
Registered

Hospital Salaried Officers
Merredin Health Service
Enterprise Agreement 2001
PSAAG 13/2002

16/04/2002 The Merredin Health Service Board
of Management

Hospital Salaried Officers
Association of Western Australia
(Union of Workers)

Scott C Agreement
Registered

Hospital Salaried Officers
Metropolitan Health
Service Board Enterprise
Agreement 2000 PSAAG
3/2001

29/06/2001 Hospital Salaried Officers
Association of Western Australia
(Union of Workers)

The Metropolitan Health
Services Board

Scott C Agreement
Registered

Hospital Salaried Officers
Metropolitan Health
Services Enterprise
Agreement 2001 PSAAG
1/2002

24/01/2002 The Director General of Health,
Department of Health

Hospital Salaried Officers
Association of Western Australia
(Union of Workers)

Beech C Agreement
Registered
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Hospital Salaried Officers
Morawa and Districts
Health Service Enterprise
Agreement 2001 PSAAG
37/2002

16/04/2002 The Morawa and Districts Health
Service Board

Hospital Salaried Officers
Association of Western Australia
(Union of Workers)

Scott C Agreement
Registered

Hospital Salaried Officers
Mukinbudin Health
Services Enterprise
Agreement 2001 PSAAG
14/2002

16/04/2002 Mukinbudin Health Service Board
of Management

Hospital Salaried Officers
Association of Western Australia
(Union of Workers)

Scott C Agreement
Registered

Hospital Salaried Officers
Mullewa Health Services
Enterprise Agreement 2001
PSAAG 27/2002

16/04/2002 Mullewa Health Service Board Hospital Salaried Officers
Association of Western Australia
(Union of Workers)

Scott C Agreement
Registered

Hospital Salaried Officers
Murchison Health Service
Enterprise Agreement 2001
PSAAG 33/2002

16/04/2002 The Murchison Health Service
Board

Hospital Salaried Officers
Association of Western Australia
(Union of Workers)

Scott C Agreement
Registered

Hospital Salaried Officers
Narambeen Health Service
Enterprise Agreement 2001
PSAAG 9/2002

16/04/2002 Narembeen Health Service Board of
Management

Hospital Salaried Officers
Association of Western Australia
(Union of Workers)

Scott C Agreement
Registered

Hospital Salaried Officers
North Midlands Health
Service Enterprise
Agreement 2001 PSAAG
31/2002

16/04/2002 The North Midlands Health Service
Board

Hospital Salaried Officers
Association of Western Australia
(Union of Workers)

Scott C Agreement
Registered

Hospital Salaried Officers
Northampton Kalbarri
Health Service Enterprise
Agreement 2001 PSAAG
28/2002

16/04/2002 Northampton Kalbarri Health
Service Board

Hospital Salaried Officers
Association of Western Australia
(Union of Workers)

Scott C Agreement
Registered

Hospital Salaried Officers
Peel Health Services Board
Enterprise Agreement 2000
PSAAG 4/2001

19/04/2001 Hospital Salaried Officers
Association of Western Australia
(Union of Workers)

The Minister for Health in Right
of the Peel Health Services
Board

Scott C Agreement
Registered

Hospital Salaried Officers
Peel Health Services
Enterprise Agreement 2001
PSAAG 2/2002

24/01/2002 The Director General of Health,
Department of Health

Hospital Salaried Officers
Association of Western Australia
(Union of Workers)

Beech C Agreement
Registered

Hospital Salaried Officers
Quairading District
Hospital Enterprise
Agreement 2001 PSAAG
29/2002

16/04/2002 Quairading District Hospital Health
Service Board

Hospital Salaried Officers
Association of Western Australia
(Union of Workers)

Scott C Agreement
Registered

Hospital Salaried Officers
Ravensthorpe Health
Service Enterprise
Agreement 2001 PSAAG
7/2002

16/04/2002 South East Coastal Health Service
Board

Hospital Salaried Officers
Association of Western Australia
(Union of Workers)

Scott C Agreement
Registered

Hospital Salaried Officers
South West Health Service
Agreement 2001 PSAAG
41/2002

20/06/2002 South West Health Service Hospital Salaried Officers
Association of Western Australia
(Union of Workers)

Scott C Agreement
Registered

Hospital Salaried Officers
Upper Great Southern
Health Service Enterprise
Agreement 2001 PSAAG
12/2002

16/04/2002 Upper Great Southern Health
Service Board

Hospital Salaried Officers
Association of Western Australia
(Union of Workers)

Scott C Agreement
Registered

Hospital Salaried Officers
West Pilbara Health
Service Enterprise
Agreement 2001 PSAAG
16/2002

16/04/2002 West Pilbara Health Service Board Hospital Salaried Officers
Association of Western Australia
(Union of Workers)

Scott C Agreement
Registered

Hospital Salaried Officers
West Pilbara Health
Service Enterprise
Agreement 2001 PSAAG
18/2002

16/04/2002 West Pilbara Health Service Board Hospital Salaried Officers
Association of Western Australia
(Union of Workers)

Scott C Agreement
Registered

Hospital Salaried Officers
West Pilbara Health
Service Enterprise
Agreement 2001 PSAAG
22/2002

16/04/2002 West Pilbara Health Service Board Hospital Salaried Officers
Association of Western Australia
(Union of Workers)

Scott C Agreement
Registered

Hospital Salaried Officers
Western Health Service
Enterprise Agreement 2001
PSAAG 3/2002

16/04/2002 Western Health Service Board Hospital Salaried Officers
Association of Western Australia
(Union of Workers)

Scott C Agreement
Registered
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Hospital Salaried Officers
Wyalkatchem-Koorda and
Districts Hospital
Enterprise Agreement 2001
PSAAG 6/2002

16/04/2002 Wyalkatchem-Koorda and Districts
Hospital Board

Hospital Salaried Officers
Association of Western Australia
(Union of Workers)

Scott C Agreement
Registered

Hospital Salaried Officers,
Mayne Health (Mount,
Glengarry and Attadale
Hospitals) Enterprise
Bargaining Agreement
2000 AG 11/2001

5/04/2001 Hospital Salaried Officers
Association of Western Australia
(Union of Workers)

Mayne Health (ACN 054 813
991) trading as Mount Hospital,
Glengarry Hospital and Attadale
Hospital

Coleman CC Agreement
Registered

Hospital Salaried Offices
Geraldton Health Service
Enterprise Agreement 2001
PSAAG 15/2002

16/04/2002 Geraldton Health Service Board Hospital Salaried Officers
Association of Western Australia
(Union of Workers)

Scott C Agreement
Registered

Howard Porter Pty Ltd
Enterprise Bargaining
Agreement 2001 AG
203/2001

2/11/2001 Howard Porter Pty Ltd The Automotive, Food, Metals,
Engineering, Printing and
Kindred Industries Union of
Workers - Western Australian
Branch

Gregor C Agreement
Registered

HSOA Galliers Private
Hospital Enterprise
Agreement 2003 AG
101/2003

24/04/2003 Hospital Salaried Officers
Association of Western Australia
(Union of Workers)

Galliers Private Hospital Scott C Agreement
Registered

HSOA Peel Health
Campus Administrative,
Clerical and Allied Health
Staff Agreement 2001 AG
88/2001

13/07/2001 Peel Health Campus Hospital Salaried Officers
Association of Western Australia
(Union of Workers)

Scott C Agreement
Registered

HSOA Peel Health
Campus Administrative,
Clerical and Allied Health
Staff Agreement 2003 AG
127/2003

22/05/2003 Hospital Salaried Officers
Association of Western Australia
(Union of Workers)

Health Solutions (WA) Pty Ltd
Trading as Peel Health Campus

Scott C Agreement
Registered

HSOA Rockingham
Family Hospital Enterprise
Agreement 2003 AG
102/2003

24/04/2003 Hospital Salaried Officers
Association of Western Australia
(Union of Workers)

Rockingham Family Hospital,
Minister for Consumer and
Employment Protection,
Chamber of Commerce and
Industry

Scott C Agreement
Registered

Huhtamaki Australia
Limited - Western
Australian Site Enterprise
Agreement 2001 AG
191/2001

20/11/2001 Australian Liquor, Hospitality and
Miscellaneous Workers Union,
Western Australian Branch

Huhtamaki Packaging
Worldwide, The Automotive,
Food, Metals, Engineering,
Printing and Kindred Industries
Union of Workers - Western
Australian Branch

Beech C Agreement
Registered

i.d.entity.wa - ALHMWU
Enterprise Agreement 2002
AG 53/2002

11/04/2002 i.d.entity.wa Australian Liquor, Hospitality
and Miscellaneous Workers
Union, Western Australian
Branch

Scott C Agreement
Registered

Independent Living Centre
of WA Incorporated
Salaried Officers' Industrial
Agreement 2002 AG
116/2002

9/09/2002 Hospital Salaried Officers
Association of Western Australia
(Union of Workers)

Independent Living Centre of
WA Incorporated

Scott C Agreement
Registered

Indo Expo Building
Products / CFMEUW
Collective Agreement 2002
AG 18/2002

13/03/2002 The Construction, Forestry, Mining
and Energy Union of Workers

Indo Expo Building Products Pty
Ltd

Gregor C Agreement
Registered

Industrial Personnel -
TWU Enterprise
Agreement 2001 AG
242/2001

22/02/2002 Transport Workers' Union of
Australia, Industrial Union of
Workers, Western Australian
Branch

Industrial Personnel Smith C Agreement
Registered

Inghams Enterprises
(Telesales) Enterprise
Bargaining Agreement
2003 AG 90/2003

31/03/2003 The Shop, Distributive and Allied
Employees' Association of Western
Australia

Inghams Enterprises Pty Limited Wood C Agreement
Registered

Inghams Enterprises Pty
Limited Telesales
Enterprise Bargaining
Agreement 2001 AG
89/2001

31/05/2001 The Shop, Distributive and Allied
Employees' Association of Western
Australia

Inghams Enterprises Pty Limited Beech C Agreement
Registered

Inghams Poultry
Processing (Baden Street)
Enterprise Agreement 2000
AG 16/2001

28/02/2001 The Automotive, Food, Metals,
Engineering, Printing and Kindred
Industries Union of Workers -
Western Australian Branch

Inghams Enterprises Pty Ltd Gregor C Agreement
Registered

Inghams Poultry
Processing (Osborne Park)
Enterprise Agreement 2001
AG 182/2001

27/09/2001 The Automotive, Food, Metals,
Engineering, Printing and Kindred
Industries Union of Workers -
Western Australian Branch

Inghams Enterprises Pty Ltd Wood C Agreement
Registered
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Inner City Builders
Industrial Agreement AG
93/2001

14/06/2001 The Western Australian Builders'
Labourers, Painters & Plasterers
Union of Workers, Construction,
Mining, Energy, Timberyards,
Sawmills and Woodworkers Union
of Australia - Western Australian
Branch

Inner City Building Co Pty Ltd Gregor C Agreement
Registered

Institute of the Blessed
Virgin Mary Non-Teaching
Staff Enterprise Bargaining
Agreement, 2000 AG
144/2001

31/07/2001 The Independent Schools Salaried
Officers' Association of Western
Australia, Industrial Union of
Workers, Australian Liquor,
Hospitality and Miscellaneous
Workers Union, Western Australian
Branch, The Australian Nursing
Federation, Industrial Union of
Workers Perth, Institute of the
Blessed Virgin Mary

(Not applicable) Kenner C Agreement
Registered

Integrated Power Services
Industrial Agreement 2003
AG 88/2003

26/03/2003 Integrated Power Services Pty Ltd The Automotive, Food, Metals,
Engineering, Printing and
Kindred Industries Union of
Workers - Western Australian
Branch, Communications,
Electrical, Electronic, Energy,
Information, Postal, Plumbing,
and Allied Workers Union of
Australia, Engin & Elect Div,
WA Branch

Gregor C Agreement
Registered

Integrated Workforce -
TWU Enterprise
Agreement 2001 AG
240/2001

22/02/2002 Transport Workers' Union of
Australia, Industrial Union of
Workers, Western Australian
Branch

Integrated Workforce Smith C Agreement
Registered

Interceramics / BLPPU
Collective Agreement 2001
AG 52/2001

11/05/2001 The Western Australian Builders'
Labourers, Painters & Plasterers
Union of Workers

Interceramics (Australia) Pty Ltd Gregor C Agreement
Registered

Interstate Crane and
Transport Hire Industrial
Agreement AG 7/2002

13/03/2002 The Construction, Forestry, Mining
and Energy Union of Workers

Interstate Crane & Transport
Hire Pty Ltd

Gregor C Agreement
Registered

Inton House / BLPPU and
the CMETU Collective
Agreement 2001 AG
127/2001

3/08/2001 The Western Australian Builders'
Labourers, Painters & Plasterers
Union of Workers, Construction,
Mining, Energy, Timberyards,
Sawmills and Woodworkers Union
of Australia - Western Australian
Branch

Chemayne Appleyard & Mark
Appleyard trading as Intonhouse

Gregor C Agreement
Registered

J & K Hopkins Enterprise
Agreement 2001 AG
165/2001

31/08/2001 Rubylake Holding's Pty Ltd T/as J &
K Hopkins

Transport Workers' Union of
Australia, Industrial Union of
Workers, Western Australian
Branch

Smith C Agreement
Registered

J & K Hopkins Enterprise
Agreement 2002 AG
235/2002

5/02/2003 Rubylake Holdings Pty Ltd t/as J &
K Hopkins

Transport Workers' Union of
Australia, Industrial Union of
Workers, Western Australian
Branch

Coleman CC Agreement
Registered

Jandakot Wool Washing
Pty Ltd Agreement 2001
AG 204/2001

4/12/2001 Australian Liquor, Hospitality and
Miscellaneous Workers Union,
Western Australian Branch

Jandakot Wool Washing Pty Ltd Wood C Agreement
Registered

JGB Cranes / CMETU &
BLPPU Collective
Agreement 2001 AG
159/2001

9/08/2001 The Western Australian Builders'
Labourers, Painters & Plasterers
Union of Workers, Construction,
Mining, Energy, Timberyards,
Sawmills and Woodworkers Union
of Australia - Western Australian
Branch

Yabarab Pty Ltd trading as JGB
Cranes

Gregor C Agreement
Registered

John XXIII College
Council Inc Non-Teaching
Staff Enterprise Bargaining
Agreement, 2000 AG
145/2001

31/07/2001 The Independent Schools Salaried
Officers' Association of Western
Australia, Industrial Union of
Workers, Australian Liquor,
Hospitality and Miscellaneous
Workers Union, Western Australian
Branch, The Australian Nursing
Federation, Industrial Union of
Workers Perth, John XXIII College
Council Inc

(Not applicable) Kenner C Agreement
Registered

John's Food and Liquor
Store and SDA Agreement
2002 AG 169/2002

6/11/2002 The Shop, Distributive and Allied
Employees' Association of Western
Australia

Timpar Nominees Pty Ltd (ACN
008 835 265) T/A John's Food
and Liquor Store

Harrison C Agreement
Registered

Kam Food & News Centre
and SDA Agreement 2002
AG 212/2002

12/02/2003 The Shop, Distributive and Allied
Employees' Association of Western
Australia

Taka Nominees Pty Ltd (ACN
008 919 999) T/A Kam Food &
News Centre

Harrison C Agreement
Registered

Kendenup Stores and SDA
Agreement 2002 AG
158/2002

6/11/2002 The Shop, Distributive and Allied
Employees' Association of Western
Australia

Kevin William Smithson and
Susan Elizabeth Smithson t/a
Kendenup Stores

Harrison C Agreement
Registered
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Kiam KNR Plant
Enhancement Kwinana
Works Agreement 2001
AG 48/2001

19/04/2001 Kiam Corporation Ltd The Automotive, Food, Metals,
Engineering, Printing and
Kindred Industries Union of
Workers - Western Australian
Branch

Gregor C Agreement
Registered

Kimberley College of
TAFE Public Service and
Government Officers'
Agency Specific
Agreement 2003 PSAAG
60/2002

31/12/2002 Kimberley College of TAFE Civil Service Association of
Western Australia Incorporated

Harrison C Agreement
Registered

Kimberley Super Value
Store and the SDA
Agreement 2002 AG
159/2002

6/11/2002 The Shop, Distributive and Allied
Employees' Association of Western
Australia

Buron Pty Ltd (acn 009 027 070)
T/A Kimberley Super Value
Store

Harrison C Agreement
Registered

Kirin Australia Enterprise
Agreement 2000 C
64/2000

9/11/2000 The Breweries and Bottleyards
Employees' Industrial Union of
Workers of Western Australia

Kirin Australia Pty Ltd Wood C Agreement
Registered

Kirin Australia (Fitters')
Enterprise Agreement 2000
C 64 of 2000

9/11/2000 The Breweries and Bottleyards
Employees' Industrial Union of
Workers of Western Australia

Kirin Australia Pty Ltd Wood C Agreement
Registered

Kirin Australia (Fitters)
Enterprise Agreement 2001
AG 252/2001

25/03/2002 Kirin Australia Pty Ltd The Breweries and Bottleyards
Employees' Industrial Union of
Workers of Western Australia

Wood C Agreement
Registered

Kirin Australia (Fitters')
Enterprise Agreement 2002
AG 3/2003

6/03/2003 Kirin Australia Pty Ltd The Breweries and Bottleyards
Employees' Industrial Union of
Workers of Western Australia

Wood C Agreement
Registered

Kirin Australia (MPO)
Enterprise Agreement 2002
AG 148/2002

1/11/2002 Kirin Australia Pty Ltd The Breweries and Bottleyards
Employees' Industrial Union of
Workers of Western Australia

Wood C Agreement
Registered

Kirkwood Food Store &
Delicatessen and SDA
Agreement 2002 AG
182/2002

6/11/2002 The Shop, Distributive and Allied
Employees' Association of Western
Australia

Terravital Pty Ltd (ACN 009 273
161) T/A Kirkwood Food Store
& Delicatessen

Harrison C Agreement
Registered

Kiwi Rigging and
Scaffolding / BLPPU
Collective Agreement 2001
AG 25/2001

8/03/2001 The Western Australian Builders'
Labourers, Painters & Plasterers
Union of Workers

William T Payne trading as Kiwi
Rigging & Scaffolding

Gregor C Agreement
Registered

Kleenit / BLPPU and the
CMETU Collective
Agreement 2001 AG
221/2001

27/11/2001 The Construction, Forestry, Mining
and Energy Union of Workers

Kleenit Pty Ltd Gregor C Agreement
Registered

Komatsu Australia Perth
(Service Department)
Enterprise Agreement 2001
AG 180/2001

19/09/2001 Komatsu Australia Pty Ltd The Automotive, Food, Metals,
Engineering, Printing and
Kindred Industries Union of
Workers - Western Australian
Branch

Gregor C Agreement
Registered

Kwik Cut Chasing Services
/ BLPPU Collective
Agreement 2001 AG
128/2001

3/07/2001 The Western Australian Builders'
Labourers, Painters & Plasterers
Union of Workers

Shane Burch & Anton Van Wyk
trading as Kwik Cut Chasing

Gregor C Agreement
Registered

L & M Painting / BLPPU
and the CMETU Collective
Agreement 2000 AG
70/2001

14/05/2001 The Western Australian Builders'
Labourers, Painters & Plasterers
Union of Workers, Construction,
Mining, Energy, Timberyards,
Sawmills and Woodworkers Union
of Australia - Western Australian
Branch

Traleen Enterprises Pty Ltd
trading as L & M Painting
Service

Gregor C Agreement
Registered

La Bianca Marketing
Services / BLPPU
Collective Agreement 2001
AG 198/2001

26/10/2001 The Western Australian Builders'
Labourers, Painters & Plasterers
Union of Workers

Joseph La Bianca & Toni La
Bianca trading as La Bianca
Marketing Services

Gregor C Agreement
Registered

Lake Joondalup Baptist
College (Enterprise
Bargaining) Agreement
2000 AG 36/2001

3/05/2001 The Independent Schools Salaried
Officers' Association of Western
Australia, Industrial Union of
Workers, Lake Joondalup Baptist
College

(Not applicable) Kenner C Agreement
Registered

Laverton Stores and SDA
Agreement 2002 AG
186/2002

6/11/2002 The Shop, Distributive and Allied
Employees' Association of Western
Australia

Zary Pty Ltd (ACN 009 041
392) T/A Laverton Stores

Harrison C Agreement
Registered

Leeds Painting Services /
CFMEUW Collective
Agreement 2001 AG
259/2001

9/01/2002 The Construction, Forestry, Mining
and Energy Union of Workers

Leeds Painting Services Pty Ltd Coleman CC Agreement
Registered

Legal Aid Commission of
Western Australia Agency
Specific Agreement 2002
PSAAG 67/2002

13/02/2003 Legal Aid Commission of Western
Australia, Civil Service Association
of Western Australia Incorporated

(Not applicable) Scott C Agreement
Registered
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Leisk, Jenkins Eltech Pty
Ltd (LJE) Enterprise
Bargaining Agreement
2002 AG 223/2002

N/A Communications, Electrical,
Electronic, Energy, Information,
Postal, Plumbing, and Allied
Workers Union of Australia, Engin
& Elect Div, WA Branch

Leisk, Jenkins Eltech Pty Ltd Harrison C Discontinued

Leisk, Jenkins Eltech Pty
Ltd (LJE) Enterprise
Bargaining Agreement
2002 AG 5/2003

15/01/2003 Communications, Electrical,
Electronic, Energy, Information,
Postal, Plumbing, and Allied
Workers Union of Australia, Engin
& Elect Div, WA Branch

Leisk, Jenkins Eltech Pty Ltd Harrison C Agreement
Registered

Leslie Concrete / BLPPU
and the CMETU Collective
Agreement 2001 AG
31/2001

27/03/2001 The Western Australian Builders'
Labourers, Painters & Plasterers
Union of Workers, Construction,
Mining, Energy, Timberyards,
Sawmills and Woodworkers Union
of Australia - Western Australian
Branch

Leslie Norman James trading as
Leslie Contracting

Gregor C Agreement
Registered

Linencare Australia
Transport Enterprise
Agreement 2001 AG
185/2001

N/A Transport Workers’ Union of
Australia, Industrial Union of
Workers, Western Australian
Branch

Healthcare Linen Pty Ltd
(ACN 900075 504 746)

 Smith C Discontinued

Lionel St Markets and
SDA Agreement 2002 AG
215/2002

12/02/2003 The Shop, Distributive and Allied
Employees' Association of Western
Australia

Cono Ricciardo and Kingarth
Pty Ltd (ACN 009 437 110) T/A
Lionel Street Markets

Harrison C Agreement
Registered

Little Bucks Supermarket
and SDA Agreement 2002
AG 210/2002

12/02/2003 The Shop, Distributive and Allied
Employees' Association of Western
Australia

Brentwood Enterprises Pty Ltd
(ACN 099 689 040) T/A Little
Bucks Supermarket

Harrison C Agreement
Registered

Living Waters Lutheran
College (Enterprise
Bargaining) Agreement
2002 AG 73/2002

N/A The Independent Schools Salaried
Officers' Association of Western
Australia, Industrial Union of
Workers, Australian Liquor,
Hospitality and Miscellaneous
Workers Union, Western Australian
Branch, The Australian Nursing
Federation, Industrial Union of
Workers Perth, Living Waters
Lutheran College

(Not applicable) Harrison C Discontinued

Living Waters Lutheran
College (Enterprise
Bargaining) Agreement
2002 AG 201/2002

15/11/2002 The Independent Schools Salaried
Officers' Association of Western
Australia, Industrial Union of
Workers, Australian Liquor,
Hospitality and Miscellaneous
Workers Union, Western Australian
Branch, Living Waters Lutheran
College, Transport Workers' Union
of Australia, Industrial Union of
Workers, Western Australian
Branch, The Australian Nursing
Federation, Industrial Union of
Workers Perth

(Not applicable) Harrison C Agreement
Registered

Lotteries Commission of
Western Australia Agency
Specific Agreement 2003
PSAAG 14/2003

11/03/2003 Civil Service Association of
Western Australia Incorporated

The Lotteries Commission Scott C Agreement
Registered

M & W Installations /
CFMEUW Collective
Agreement 2001 AG
219/2001

27/11/2001 The Construction, Forestry, Mining
and Energy Union of Workers

Carol Ann Ward & Ronald
George Ward trading as M&W
Installations

Gregor C Agreement
Registered

Main Roads Western
Australia Agency Specific
Agreement 2003 PSAAG
24/2003

7/04/2003 Civil Service Association of
Western Australia Incorporated,
Main Roads Western Australia

(Not applicable) Scott C Agreement
Registered

Maine Stream Roofing /
CFMEUW Collective
Agreement 2001 AG
38/2002

N/A The Construction, Forestry, Mining
and Energy Union of Workers

Robert Quartermaine trading as
Maine Stream Roofing

Gregor C Discontinued

Maine Stream Roofing /
CFMEUW Collective
Agreement 2002 AG
82/2002

27/06/2002 The Construction, Forestry, Mining
and Energy Union of Workers

Robert Quartermaine trading as
Maine Stream Roofing

Gregor C Agreement
Registered

Maldonado Tiling /
CFMEUW Collective
Agreement 2002 AG
56/2002

16/04/2002 The Construction, Forestry, Mining
and Energy Union of Workers

Jorge Miguel Molina & Rosa
Maria Molina trading as
Maldonado Tiling

Gregor C Agreement
Registered

Mandurah Forum
Takeaway and SDA
Agreement 2003

28/07/2003 The Shop, Distributive and Allied
Employees' Association of Western
Australia

The Lamb Family Trust Trading
As Mandurah Forum Takeaway

Harrison C Agreement
Registered
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Mapstone Carter / BLPPU
and the CMETU Collective
Agreement 2001 AG
100/2001

28/06/2001 The Western Australian Builders'
Labourers, Painters & Plasterers
Union of Workers, Construction,
Mining, Energy, Timberyards,
Sawmills and Woodworkers Union
of Australia - Western Australian
Branch

Mapstone Carter Pty Ltd Gregor C Agreement
Registered

Marble & Cement (On-
Site) / BLPPU and the
CMETU Collective
Agreement 2000 AG
39/2001

26/03/2001 The Western Australian Builders'
Labourers, Painters & Plasterers
Union of Workers, Construction,
Mining, Energy, Timberyards,
Sawmills and Woodworkers Union
of Australia - Western Australian
Branch

Marble & Cement Work (WA)
Pty Ltd

Gregor C Agreement
Registered

Marble and Granite Expo /
CFMEUW Collective
Agreement 2002 AG
195/2002

4/11/2002 The Construction, Forestry, Mining
and Energy Union of Workers

Marble & Granite Expo Pty Ltd Gregor C Agreement
Registered

Mariella's Continental Deli
and SDA Agreement 2002
AG 178/2002

6/11/2002 The Shop, Distributive and Allied
Employees' Association of Western
Australia

Agnes Beverley Grayson T/A
Mariella's Continental Deli

Harrison C Agreement
Registered

Mark Duffy Plasterers /
BLPPU Collective
Agreement 2001 AG
30/2001

27/03/2001 The Western Australian Builders'
Labourers, Painters & Plasterers
Union of Workers

Mark John Duffy trading as
Mark Duffy Plasterers

Gregor C Agreement
Registered

Masterplanners Interiors
Pty Ltd / CFMEUW
Collective Agreement 2000
AG 81/2002

27/06/2002 The Construction, Forestry, Mining
and Energy Union of Workers

Masterplanners Interiors Pty Ltd Gregor C Agreement
Registered

Matilda Bay Brewing
Company Limited
Enterprise Development
Agreement 2001 AG
34/2002

5/04/2002 Matilda Bay Brewing Co Ltd The Breweries and Bottleyards
Employees' Industrial Union of
Workers of Western Australia,
The Automotive, Food, Metals,
Engineering, Printing and
Kindred Industries Union of
Workers - Western Australian
Branch

Wood C Agreement
Registered

McDonald Wholesalers
and SDA Agreement 2002
AG 170/2002

6/11/2002 The Shop, Distributive and Allied
Employees' Association of Western
Australia

Cinus Pty Ltd (ACN 008 892
920) T/A McDonalds
Wholesalers

Harrison C Agreement
Registered

Medical Practitioners
(Metropolitan Health
Services) AMA Industrial
Agreement 2002 PSAAG
39/2002

23/04/2002 The Director General of Health,
Department of Health

Western Australian Branch of
the Australian Medical
Association Incorporated

Scott C Agreement
Registered

Men at Work Carpentry /
BLPPU and the CMETU
Collective Agreement 2001
AG 86/2001

31/05/2001 The Western Australian Builders'
Labourers, Painters & Plasterers
Union of Workers, Construction,
Mining, Energy, Timberyards,
Sawmills and Woodworkers Union
of Australia - Western Australian
Branch

Seamist Enterprises Pty Ltd
trading as Men at Work
Carpentry

Gregor C Agreement
Registered

Menchetti Nominees /
CFMEUW Collective
Agreement 2002 AG
58/2002

24/04/2002 The Construction, Forestry, Mining
and Energy Union of Workers

Menchetti Nominees Pty Ltd Gregor C Agreement
Registered

Mercy Hospital Mount
Lawley Hospital Salaried
Officers Association
Enterprise Bargaining
Agreement 2002 AG
309/2002

27/03/2003 Hospital Salaried Officers
Association of Western Australia
(Union of Workers)

Mercy Hospital, Mount Lawley
Incorporated

Scott C Agreement
Registered

Methodist Ladies' College
(Enterprise Bargaining)
Agreement 2002 AG
291/2002

22/01/2003 The Independent Schools Salaried
Officers' Association of Western
Australia, Industrial Union of
Workers, Methodist Ladies College

(Not applicable) Harrison C Agreement
Registered

Metropolitan Cemeteries
Board Agency Specific
Agreement 2003 PSAAG
3/2003

13/03/2003 Metropolitan Cemeteries Board Civil Service Association of
Western Australia Incorporated

Scott C Agreement
Registered

Midland College of TAFE
Public Service and
Government Officers'
Agency Specific
Agreement 2003 PSAAG
52/2002

31/12/2002 Midland College of TAFE Civil Service Association of
Western Australia Incorporated

Harrison C Agreement
Registered

Midland Junction Fresh
Markets and SDA
Agreement 2002 AG
6/2003

12/02/2003 The Shop, Distributive and Allied
Employees' Association of Western
Australia

Relay Holdings Pty Ltd (ACN
009 381 720) T/A Midland
Junction Fresh Markets

Harrison C Agreement
Registered
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Midland Sale Yards
Agreement 2002 AG
109/2002

22/11/2002 The Australian Workers' Union,
West Australian Branch, Industrial
Union of Workers

Western Australian Meat
Industry Authority

Smith C Agreement
Registered

Mills Signs Painting
Service / CFMEUW
Collective Agreement 2001
AG 257/2001

9/01/2002 The Construction, Forestry, Mining
and Energy Union of Workers

Whymark Nominees Pty Ltd
trading as Mills Signs & Painting
Service

Coleman CC Agreement
Registered

Ministerial Chauffeurs
Agreement 2002 AG
303/2002

18/03/2003 Transport Workers' Union of
Australia, Industrial Union of
Workers, Western Australian
Branch, Director General, Ministry
of Premier and Cabinet

(Not applicable) Wood C Agreement
Registered

Mirvac Constructions
(WA) Pty Ltd Industrial
Agreement AG 47/2002

11/04/2002 The Construction, Forestry, Mining
and Energy Union of Workers

Mirvac Constructions (WA) Pty
Ltd

Gregor C Agreement
Registered

MJ and VD Quinlan and
SDA Agreement 2002 AG
209/2002

12/02/2003 The Shop, Distributive and Allied
Employees' Association of Western
Australia

Michael John Quinlan and Vicki
Deborah Quinlan T/A MJ & VD
Quinlan

Harrison C Agreement
Registered

Mobile Dewatering /
CFMEUW Collective
Agreement 2001 AG
266/2001

14/02/2002 The Construction, Forestry, Mining
and Energy Union of Workers

James Sebbes & Mary Sebbes
trading as Mobile Dewatering

Coleman CC Agreement
Registered

Moerlina School
(Enterprise Bargaining)
Agreement 2001 AG
206/2001

14/12/2001 The Independent Schools Salaried
Officers' Association of Western
Australia, Industrial Union of
Workers, Moerlina School Inc.

(Not applicable) Kenner C Agreement
Registered

Muir's Fresh Food
Supermarket and SDA
Agreement 2002 AG
183/2002

6/11/2002 The Shop, Distributive and Allied
Employees' Association of Western
Australia

Colin John Muir and Heather
May Muir T/A Muir's Fresh
Food Supermart

Harrison C Agreement
Registered

Multiplex Constructions
Industrial Agreement AG
86/2000

2/04/2001 Multiplex Constructions Pty Ltd The Western Australian Builders'
Labourers, Painters & Plasterers
Union of Workers, Construction,
Mining, Energy, Timberyards,
Sawmills and Woodworkers
Union of Australia - Western
Australian Branch

Gregor C Agreement
Registered

Murdoch Drive
Continental Super Deli and
SDA Agreement 2002 AG
217/2002

12/02/2003 The Shop, Distributive and Allied
Employees' Association of Western
Australia

Kalbarri Holdings Pty Ltd (ACN
009 327 486) T/A Murdoch
Drive Continental Super Deli

Harrison C Agreement
Registered

Nannup Timber Processing
Pty Ltd Enterprise
Agreement 2001 AG
113/2001

3/08/2001 The Forest Products, Furnishing and
Allied Industries Industrial Union of
Workers, W.A. Branch

Nannup Timber Processing Pty
Ltd

Gregor C Agreement
Registered

Natural Stone / BLPPU
and the CMETU Collective
Agreement 2001 AG
120/2001

13/07/2001 The Western Australian Builders'
Labourers, Painters & Plasterers
Union of Workers, Construction,
Mining, Energy, Timberyards,
Sawmills and Woodworkers Union
of Australia - Western Australian
Branch

Natural Stone Company Pty Ltd Gregor C Agreement
Registered

Nestle Australia Ltd
Kewdale Warehouse -
SDA Agreement 2001 AG
262/2001

30/01/2002 The Shop, Distributive and Allied
Employees' Association of Western
Australia

Nestle Australia Ltd ACN 000
011 316

Beech C Agreement
Registered

Newave Concrete /
CFMEUW Collective
Agreement 2002 AG
111/2002

13/08/2002 The Construction, Forestry, Mining
and Energy Union of Workers

Newave Contracting Pty Ltd Gregor C Agreement
Registered

Noakes Store Denmark and
SDA Agreement 2002 AG
160/2002

6/11/2002 The Shop, Distributive and Allied
Employees' Association of Western
Australia

Douglas Charles Noakes and
Valerie Suzanne Noakes t/a
Noakes Store Denmark

Harrison C Agreement
Registered

Norbertine Canons
Incorporated Non-
Teaching Staff Enterprise
Bargaining Agreement,
2000 AG 134/2001

31/07/2001 The Independent Schools Salaried
Officers' Association of Western
Australia, Industrial Union of
Workers, Australian Liquor,
Hospitality and Miscellaneous
Workers Union, Western Australian
Branch, The Australian Nursing
Federation, Industrial Union of
Workers Perth, Norbertine Canons
Incorporated

(Not applicable) Kenner C Agreement
Registered

Nu-Tex Constructions /
BLPPU Collective
Agreement 2001 AG
62/2001

11/05/2001 The Western Australian Builders'
Labourers, Painters & Plasterers
Union of Workers

Skyway Construction Services
Pty Ltd and Mullaloo
Construction Services Pty Ltd
Trading as Nutex Construction
Services

Gregor C Agreement
Registered
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Ocean Legend Agreement
2003 AG 107/2003

8/05/2003 The Automotive, Food, Metals,
Engineering, Printing and Kindred
Industries Union of Workers -
Western Australian Branch

Oceaneering Australia Pty Ltd,
The Australian Workers' Union,
West Australian Branch,
Industrial Union of Workers

Gregor C Agreement
Registered

Office of Health Review
Agency Specific
Agreement 2003 PSAAG
29/2003

24/04/2003 Civil Service Association of
Western Australia Incorporated

The Office of Health Review Scott C Agreement
Registered

Office of the Auditor
General Agency Specific
Agreement 2003 PSAAG
10/2003

26/02/2003 Civil Service Association of
Western Australia Incorporated

The Auditor General of the
Auditor General Office of
Western Australia

Scott C Agreement
Registered

Oil Bunkering (Fremantle)
Limited, Enterprise
Bargaining Agreement
2001 AG 80/2001

31/05/2001 Communications, Electrical,
Electronic, Energy, Information,
Postal, Plumbing, and Allied
Workers Union of Australia, Engin
& Elect Div, WA Branch

BP (Fremantle) Ltd Gregor C Agreement
Registered

Oil Bunkering (Fremantle)
Limited, Enterprise
Bargaining Agreement
2003 AG 86/2003

8/04/2003 Communications, Electrical,
Electronic, Energy, Information,
Postal, Plumbing, and Allied
Workers Union of Australia, Engin
& Elect Div, WA Branch

BP (Fremantle) Ltd Gregor C Agreement
Registered

Ortem Pty Ltd / BLPPU
and the CMETU Collective
Agreement 2001 AG
110/2001

13/06/2001 The Western Australian Builders'
Labourers, Painters & Plasterers
Union of Workers, Construction,
Mining, Energy, Timberyards,
Sawmills and Woodworkers Union
of Australia - Western Australian
Branch

Ortem Pty Ltd Gregor C Agreement
Registered

P Jones Constructions /
CFMEUW Collective
Agreement 2002 AG
85/2002

27/06/2002 The Construction, Forestry, Mining
and Energy Union of Workers

P Jones Constructions Gregor C Agreement
Registered

Paint Solutions / BLPPU
Collective Agreement 2001
AG 72/2001

14/05/2001 The Western Australian Builders'
Labourers, Painters & Plasterers
Union of Workers

Marinigate Pty Ltd trading as
Paint Solutions

Gregor C Agreement
Registered

Panorama Painting
Services / BLPPU and the
CMETU Collective
Agreement 2001 AG
214/2001

20/11/2001 The Construction, Forestry, Mining
and Energy Union of Workers

Panorama Painting Services Pty
Ltd

Gregor C Agreement
Registered

Paraplegic-Quadriplegic
Association of Western
Australia (Inc.) Supported
Employees' Wages
Agreement 2002 AG
197/2002

8/11/2002 Paraplegic-Quadriplegic Association
of Western Australia (Inc)

The Disabled Workers' Union of
Western Australia

Scott C Agreement
Registered

Parent Controlled Christian
Education Association
Northern Suburbs Inc.
(Enterprise Bargaining)
Agreement 2001 AG
20/2002

1/03/2002 The Independent Schools Salaried
Officers' Association of Western
Australia, Industrial Union of
Workers, Australian Liquor,
Hospitality and Miscellaneous
Workers Union, Western Australian
Branch, Parent Controlled Christian
Education Association Northern
Suburbs Inc.

(Not applicable) Kenner C Agreement
Registered

Parise Steel / BLPPU and
the CMETU Collective
Agreement 2001 AG
101/2001

28/06/2001 The Western Australian Builders'
Labourers, Painters & Plasterers
Union of Workers, Construction,
Mining, Energy, Timberyards,
Sawmills and Woodworkers Union
of Australia - Western Australian
Branch

Parise Steel Fabrications Pty Ltd Gregor C Agreement
Registered

Parliamentary Employees
General Agreement 2002
PSAAG 48/2002

16/10/2002 Civil Service Association of
Western Australia Incorporated

President of Legislative Council,
Speaker of Legislative
Assembly, Media, Entertainment
and Arts Alliance of Western
Australia (Union of Employees),
Australian Liquor, Hospitality
and Miscellaneous Workers
Union, Western Australian
Branch

Scott C Agreement
Registered

PathCentre Agency
Specific Agreement 2003
PSAAG 39/2003

4/07/2003 Civil Service Association of
Western Australia Incorporated,
Western Australian Centre for
Pathology and Medical Research
(PathCentre)

(Not applicable) Scott C Agreement
Registered

Pavemaster / CFMEUW
Collective Agreement 2001
AG 8/2002

1/02/2002 The Construction, Forestry, Mining
and Energy Union of Workers

Cameron Davies & Nathan
Alvison trading as Pavemaster

Gregor C Agreement
Registered
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Paving Solutions / BLPPU
and the CMETU Collective
Agreement 2001 AG
67/2001

14/05/2001 The Western Australian Builders'
Labourers, Painters & Plasterers
Union of Workers, Construction,
Mining, Energy, Timberyards,
Sawmills and Woodworkers Union
of Australia - Western Australian
Branch

Paul Bradley Grimston trading
as Paving Solutions

Gregor C Agreement
Registered

PB Foods Limited
(Balcatta Operations)
Enterprise Agreement 2000
AG 223/2001

24/01/2002 Transport Workers' Union of
Australia, Industrial Union of
Workers, Western Australian
Branch

PB Foods Ltd, Australian
Municipal, Administrative,
Clerical and Services Union of
Employees, W.A. Clerical and
Administrative Branch, The
Automotive, Food, Metals,
Engineering, Printing and
Kindred Industries Union of
Workers - Western Australian
Branch, Communications,
Electrical, Electronic, Energy,
Information, Postal, Plumbing,
and Allied Workers Union of
Australia, Engin & Elect Div,
WA Branch

Smith C Agreement
Registered

PB Foods Ltd Balcatta
Security Officers
Enterprise Agreement 2001
AG 194/2001

4/12/2001 Australian Liquor, Hospitality and
Miscellaneous Workers Union,
Western Australian Branch

PB Foods Ltd Wood C Agreement
Registered

PB Foods Ltd Beverage
Production (Enterprise
Bargaining) Agreement
2001 AG 269/2001

27/02/2002 Australian Liquor, Hospitality and
Miscellaneous Workers Union,
Western Australian Branch

PB Foods Ltd Wood C Agreement
Registered

PB Foods Ltd Beverage
Production (Enterprise
Bargaining) Agreement
2002 AG 88/2002

8/08/2002 Australian Liquor, Hospitality and
Miscellaneous Workers Union,
Western Australian Branch

Peters and Brownes Group Wood C Agreement
Registered

PB Foods Ltd Brunswick
(Enterprise Bargaining)
Agreement 2001 AG
41/2002

17/04/2002 Australian Liquor, Hospitality and
Miscellaneous Workers Union,
Western Australian Branch

PB Foods Ltd Wood C Agreement
Registered

PB Foods Ltd Country
Distribution Depots
(Enterprise Bargaining)
Agreement 2000 AG
4/2002

17/06/2002 Transport Workers' Union of
Australia, Industrial Union of
Workers, Western Australian
Branch

PB Foods Ltd, Australian
Municipal, Administrative,
Clerical and Services Union of
Employees, W.A. Clerical and
Administrative Branch

Smith C Agreement
Registered

Peel Community Living
(Inc) ALHMWU State
Industrial Agreement 2002
AG 107/2002

7/11/2002 Australian Liquor, Hospitality and
Miscellaneous Workers Union,
Western Australian Branch

Peel Community Living Inc Scott C Agreement
Registered

Pemberton General Store
and SDA Agreement 2002
AG 7/2003

12/02/2003 The Shop, Distributive and Allied
Employees' Association of Western
Australia

Tall Timbers Estate Pty Ltd
(ACN 092 899 164) T/A
Pemberton General Store

Harrison C Agreement
Registered

Penrhos College
(Enterprise Bargaining)
Agreement 2002 AG
153/2002

18/10/2002 The Independent Schools Salaried
Officers' Association of Western
Australia, Industrial Union of
Workers, Penrhos College

(Not applicable) Harrison C Agreement
Registered

Penrhos College Non-
Teaching Staff (Enterprise
Bargaining) Agreement
2002 AG 250/2002

6/06/2003 The Independent Schools Salaried
Officers' Association of Western
Australia, Industrial Union of
Workers, Australian Liquor,
Hospitality and Miscellaneous
Workers Union, Western Australian
Branch, The Construction, Forestry,
Mining and Energy Union of
Workers, The Australian Nursing
Federation, Industrial Union of
Workers Perth, Penrhos College

(Not applicable) Coleman CC Agreement
Registered

Perenjori Supermarket and
SDA Agreement 2002 AG
181/2002

6/11/2002 The Shop, Distributive and Allied
Employees' Association of Western
Australia

Davemac Holdings Pty Ltd
(ACN 071 944 128) T/A
Perenjori Supermarket

Harrison C Agreement
Registered

Perth Asbestos Removal
Company / BLPPU and the
CMETU Collective
Agreement 2001 AG
261/2001

9/01/2002 The Western Australian Builders'
Labourers, Painters & Plasterers
Union of Workers, Construction,
Mining, Energy, Timberyards,
Sawmills and Woodworkers Union
of Australia - Western Australian
Branch

Scott Hedley & Thomas Dobson
t/as Perth Asbestos Removal
Company

Coleman CC Agreement
Registered

Perth College (Enterprise
Bargaining) Agreement
2001 AG 99/2001

22/06/2001 The Independent Schools Salaried
Officers' Association of Western
Australia, Industrial Union of
Workers, Perth College Inc

(Not applicable) Kenner C Agreement
Registered
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Perth College (Enterprise
Bargaining) Agreement
2002 AG 89/2002

11/07/2002 The Independent Schools Salaried
Officers' Association of Western
Australia, Industrial Union of
Workers, Perth College Inc

(Not applicable) Harrison C Agreement
Registered

Perth Zoological Gardens
(Operations Employees)
General Agreement 2002
AG 76/2002

4/06/2002 Australian Liquor, Hospitality and
Miscellaneous Workers Union,
Western Australian Branch

Chief Executive Officer,
Zoological Gardens Board

Harrison C Agreement
Registered

Peter Licari Bricklaying /
BLPPU and the CMETU
Collective Agreement 2001
AG 102/2001

28/06/2001 The Western Australian Builders'
Labourers, Painters & Plasterers
Union of Workers, Construction,
Mining, Energy, Timberyards,
Sawmills and Woodworkers Union
of Australia - Western Australian
Branch

Peter Licari trading as Peter
Licari's Brickpaving

Gregor C Agreement
Registered

Picture Pave / BLPPU and
the CMETU Collective
Agreement 2001 AG
59/2001

3/05/2001 The Western Australian Builders'
Labourers, Painters & Plasterers
Union of Workers, Construction,
Mining, Energy, Timberyards,
Sawmills and Woodworkers Union
of Australia - Western Australian
Branch

William Beattie trading as
Picture Pave

Gregor C Agreement
Registered

Pierre & Stones / BLPPU
and the CMETU Collective
Agreement 2001 AG
26/2001

26/03/2001 The Western Australian Builders'
Labourers, Painters & Plasterers
Union of Workers, Construction,
Mining, Energy, Timberyards,
Sawmills and Woodworkers Union
of Australia - Western Australian
Branch

Pierre and Stones Pty Ltd Gregor C Agreement
Registered

Piletech / CFMEUW
Collective Agreement 2001
AG 33/2002

5/04/2002 The Construction, Forestry, Mining
and Energy Union of Workers

Piletech Western Australia Pty
Ltd

Gregor C Agreement
Registered

Pilkington (Australia)
Operations Limited,
Myaree Wholesale (Stage
IV, 2000) Enterprise
Agreement AG 10/2001

28/02/2001 The Western Australian Builders'
Labourers, Painters & Plasterers
Union of Workers

Pilkington (Australia)
Operations Ltd, Transport
Workers’ Union of Australia,
Industrial Union of Workers,
Western Australian Branch

Gregor C Agreement
Registered

Pilkington (Australia)
Operations Limited, WA
State Operations, Glazing
Division / BLPPU and the
CMETU Collective
Agreement 2001 AG
246/2001

9/01/2002 Pilkington (Australia) Limited The Construction, Forestry,
Mining and Energy Union of
Workers

Coleman CC Agreement
Registered

Pilkington (Australia)
Operations Limited,
Western Australia State
Operations Glazing (Stage
III,2001) Enterprise
Agreement AG 247/2001

9/01/2002 Pilkington (Australia) Limited The Construction, Forestry,
Mining and Energy Union of
Workers

Coleman CC Agreement
Registered

Pilkington (Australia)
Operations Limited,
Western Australia State
Operations Retail (Stage
III, 2000) Enterprise
Agreement AG 9/2001

28/02/2001 The Western Australian Builders'
Labourers, Painters & Plasterers
Union of Workers

Pilkington (Australia) Limited Gregor C Agreement
Registered

Pioneer Store and SDA
Agreement 2002 AG
145/2002

6/11/2002 The Shop, Distributive and Allied
Employees' Association of Western
Australia

Bilanjil Nominees (ACN 008
840 177) T/A Pioneer Store

Harrison C Agreement
Registered

Port Hedland Truck Stop
and SDA Agreement 2002
AG 21/2003

12/02/2003 The Shop, Distributive and Allied
Employees' Association of Western
Australia

Rum Holdings Pty Ltd T/as Port
Hedland Truck Stop

Harrison C Agreement
Registered

Port Hedland Visitors
Centre (Inc) Enterprise
Agreement 2002 AG
91/2002

30/08/2002 Australian Municipal,
Administrative, Clerical and
Services Union of Employees, W.A.
Clerical and Administrative Branch

Port Hedland Visitors Centre Wood C Agreement
Registered

Presbyterian Ladies’
College (Enterprise
Bargaining) Agreement
2001 AG15/2001

16/02/2001 The Independent Schools Salaried
Officers' Association of Western
Australia, Industrial Union of
Workers, Presbyterian Ladies
College

(Not Applicable) Kenner C Agreement
Registered

Printing (Government)
Agreement 2002 AG
200/2002

4/11/2002 The Automotive, Food, Metals,
Engineering, Printing and Kindred
Industries Union of Workers -
Western Australian Branch, The
Director General of the Department
of Agriculture, The Director General
of the Department of Health, The
Director General of the Department
of Culture and Arts

(Not applicable) Coleman CC Agreement
Registered
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Professional Concrete
Pumping Services /
BLPPU Collective
Agreement 2001 AG
150/2001

3/08/2001 The Western Australian Builders'
Labourers, Painters & Plasterers
Union of Workers

Graziano Tagni, Phillipa Tagni
and Art West Pty Ltd trading as
Professional Concrete Pumping
Services

Gregor C Agreement
Registered

Public Service General
Agreement 2002 PSAAG
24/2002

22/03/2002 Civil Service Association of
Western Australia Incorporated,
Commissioner Aboriginal Planning,
Department of Indigenous Affairs
and Others C/- Acting Executive
Director Labour Relations, DOCEP,
Director General, Department of
Agriculture

(Not applicable) Commission in
Court Session

Agreement
Registered

Puma Paving / BLPPU and
the CMETU Collective
Agreement 2001 AG
167/2001

29/08/2001 The Western Australian Builders'
Labourers, Painters & Plasterers
Union of Workers, Construction,
Mining, Energy, Timberyards,
Sawmills and Woodworkers Union
of Australia - Western Australian
Branch

Marcel Morete & Jorge Barosa
Raymundo t/as Puma Brick
Paving & Landscaping

Gregor C Agreement
Registered

Q Contracting / CFMEUW
Collective Agreement 2001
AG 258/2001

9/01/2002 The Construction, Forestry, Mining
and Energy Union of Workers

Michael Watson & Deborah
Watson trading as Q Contracting

Coleman CC Agreement
Registered

R & E General Store and
SDA Agreement 2002 AG
180/2002

6/11/2002 The Shop, Distributive and Allied
Employees' Association of Western
Australia

Sundy Pty Ltd (ACN 008 911
537) T/A R & E General Store

Harrison C Agreement
Registered

R.A.C. Glass and Security
Services Pty Ltd Enterprise
Agreement 2001 AG
285/2000

8/03/2001 RAC Glass & Security Services Pty
Ltd

The Western Australian Builders'
Labourers, Painters & Plasterers
Union of Workers

Gregor C Agreement
Registered

RAC - Assistance Centre,
Enterprise Agreement 2002
AG 308/2002

17/02/2003 The Royal Automobile Club of WA
(Incorporated)

Australian Municipal,
Administrative, Clerical and
Services Union of Employees,
W.A. Clerical and
Administrative Branch

Wood C Agreement
Registered

Railcar Drivers and Driver
Passenger Services (Urban
and Country Passenger)
Enterprise Agreement 2001
AG 270/2001

17/01/2002 Western Australian Government
Railways Commission

The Australian Rail, Tram and
Bus Industry Union of
Employees, West Australian
Branch

Smith C Agreement
Registered

Railcar Drivers and Driver
Passenger Services (Urban
and Country Passenger)
Enterprise Agreement 2002
AG 145/2003

1/07/2003 Western Australian Government
Railways Commission

The Australian Rail, Tram and
Bus Industry Union of
Employees, West Australian
Branch

Wood C Agreement
Registered

Rand National Transport
Enterprise Bargaining
Agreement 2002 AG
203/2002

10/12/2002 The Shop, Distributive and Allied
Employees' Association of Western
Australia

Rand National Transport (1986)
Pty Ltd

Harrison C Agreement
Registered

Rangers (National Parks)
General Agreement 2002
AG 77/2002

4/06/2002 Australian Liquor, Hospitality and
Miscellaneous Workers Union,
Western Australian Branch

Executive Director, Department
of Conservation and Land
Management

Harrison C Agreement
Registered

Rangers (National Parks)
General Agreement 2002
Number 2 AG 218/2002

3/12/2002 Australian Liquor, Hospitality and
Miscellaneous Workers Union,
Western Australian Branch

Department of Conservation and
Land Management

Beech SC Agreement
Registered

Ranwell Pty Ltd /
CFMEUW Collective
Agreement 2002 AG
35/2002

5/04/2002 The Construction, Forestry, Mining
and Energy Union of Workers

Ranwell Pty Ltd Gregor C Agreement
Registered

RCR Tomlinson Ltd
(Bunbury Operations)
Enterprise Agreement
2001-2003 AG 122/2001

13/07/2001 The Automotive, Food, Metals,
Engineering, Printing and Kindred
Industries Union of Workers -
Western Australian Branch

RCR Tomlinson Ltd Gregor C Agreement
Registered

Recreation Camps and
Reserve Board General
Agreement 2002 AG
155/2002

16/10/2002 Australian Liquor, Hospitality and
Miscellaneous Workers Union,
Western Australian Branch

Recreation Camps and Reserve
Board

Scott C Agreement
Registered

Regent College Inc
(Enterprise Bargaining)
Agreement 2000 AG
195/2001

8/11/2001 The Independent Schools Salaried
Officers' Association of Western
Australia, Industrial Union of
Workers, Australian Liquor,
Hospitality and Miscellaneous
Workers Union, Western Australian
Branch, Regent College Inc

(Not applicable) Kenner C Agreement
Registered

Righton's Waterproofing /
BLPPU Collective
Agreement 2001 AG
157/2001

9/08/2001 The Western Australian Builders'
Labourers, Painters & Plasterers
Union of Workers

Rightons Waterproofing Pty Ltd Gregor C Agreement
Registered
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River Rooster Australia,
SDA Enterprise Agreement
2001 AG 228/2001

3/12/2001 The Shop, Distributive and Allied
Employees' Association of Western
Australia

River Rooster Australia Pty Ltd
T/A River Rooster

Agreement
Registered

River Rooster Boulder,
SDA Enterprise Agreement
2001 AG 230/2001

3/12/2001 The Shop, Distributive and Allied
Employees' Association of Western
Australia

Hall Holdings Pty Ltd T/A River
Rooster Boulder

Agreement
Registered

River Rooster Bridgetown,
SDA Enterprise Agreement
2001 AG 244/2001

3/12/2001 The Shop, Distributive and Allied
Employees' Association of Western
Australia

Peter Szolkowski and Vivienne
Haynes on behalf of the Szolhay
Family Trust T/A River Rooster
Bridgetown

Coleman CC Agreement
Registered

River Rooster Coolbellup,
SDA Enterprise Agreement
2001 AG 225/2001

3/12/2001 The Shop, Distributive and Allied
Employees' Association of Western
Australia

LR Crookes and C Cornwall T/A
River Rooster Coolbellup

Agreement
Registered

River Rooster Harvey,
SDA Enterprise Agreement
2001 AG 229/2001

3/12/2001 The Shop, Distributive and Allied
Employees' Association of Western
Australia

D Panetta and VA Panetta T/A
River Rooster Harvey

Agreement
Registered

River Rooster Maddington,
SDA Enterprise Agreement
2001 AG 226/2001

3/12/2001 The Shop, Distributive and Allied
Employees' Association of Western
Australia

River Rooster Australia Pty Ltd
and Woodford Pty Ltd T/A River
Rooster Maddington

Agreement
Registered

River Rooster Mandurah,
SDA Enterprise Agreement
2001 AG 227/2001

3/12/2001 The Shop, Distributive and Allied
Employees' Association of Western
Australia

Shane Crookes T/A River
Rooster Mandurah

Agreement
Registered

River Rooster Margaret
River, SDA Enterprise
Agreement 2001 AG
232/2001

3/12/2001 The Shop, Distributive and Allied
Employees' Association of Western
Australia

JW Pether, R Pether, GW Pether
Pty Ltd T/A River Rooster
Margaret River

Agreement
Registered

River Rooster Pinjarra,
SDA Enterprise Agreement
2001 AG 233/2001

3/12/2001 The Shop, Distributive and Allied
Employees' Association of Western
Australia

Pagote Pty Ltd T/A River
Rooster Pinjarra

Agreement
Registered

River Rooster Stratton,
SDA Enterprise Agreement
2001 AG 224/2001

3/12/2001 The Shop, Distributive and Allied
Employees' Association of Western
Australia

SP Whitelaw and LG Whitelaw
for Whitelaw Family Trust T/A
River Rooster Stratton

Agreement
Registered

River Rooster Warnbro,
SDA Enterprise Agreement
2001 AG 231/2001

3/12/2001 The Shop, Distributive and Allied
Employees' Association of Western
Australia

M Kemsley, J Kemsley, K
Phillpott T/A River Rooster
Warnbro

Agreement
Registered

Riverton Engineering
Enterprise Bargaining
Agreement 2000 AG
107/2001

27/06/2001 Riverton Engineering The Automotive, Food, Metals,
Engineering, Printing and
Kindred Industries Union of
Workers - Western Australian
Branch

Gregor C Agreement
Registered

Rocky Bay Incorporated
Salaried Officers
Enterprise Agreement 2002
AG 204/2002

22/11/2002 Rocky Bay Inc Hospital Salaried Officers
Association of Western Australia
(Union of Workers)

Scott C Agreement
Registered

Roman Catholic
Archbishop of Perth Inc
Non-Teaching Staff
Enterprise Bargaining
Agreement, 2000 AG
143/2001

31/07/2001 The Independent Schools Salaried
Officers' Association of Western
Australia, Industrial Union of
Workers, Australian Liquor,
Hospitality and Miscellaneous
Workers Union, Western Australian
Branch, The Australian Nursing
Federation, Industrial Union of
Workers Perth, Roman Catholic
Archbishop of Perth Inc

(Not applicable) Kenner C Agreement
Registered

Roman Catholic Bishop of
Broome Non-Teaching
Staff Enterprise Bargaining
Agreement, 2000 AG
141/2001

31/07/2001 The Independent Schools Salaried
Officers' Association of Western
Australia, Industrial Union of
Workers, Australian Liquor,
Hospitality and Miscellaneous
Workers Union, Western Australian
Branch, The Australian Nursing
Federation, Industrial Union of
Workers Perth, The Roman Catholic
Bishop of Broome

(Not applicable) Kenner C Agreement
Registered

Roman Catholic Bishop of
Bunbury Non-Teaching
Staff Enterprise Bargaining
Agreement, 2000 AG
138/2001

31/07/2001 The Independent Schools Salaried
Officers' Association of Western
Australia, Industrial Union of
Workers, Australian Liquor,
Hospitality and Miscellaneous
Workers Union, Western Australian
Branch, The Australian Nursing
Federation, Industrial Union of
Workers Perth, Roman Catholic
Bishop of Bunbury

(Not applicable) Kenner C Agreement
Registered
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Roman Catholic Bishop of
Geraldton Non-Teaching
Staff Enterprise Bargaining
Agreement, 2000 AG
140/2001

31/07/2001 The Independent Schools Salaried
Officers' Association of Western
Australia, Industrial Union of
Workers, Australian Liquor,
Hospitality and Miscellaneous
Workers Union, Western Australian
Branch, The Australian Nursing
Federation, Industrial Union of
Workers Perth, The Roman Catholic
Bishop of Geraldton

(Not applicable) Kenner C Agreement
Registered

Roof Safe / CFMEUW
Collective Agreement 2002
AG 104/2002

30/07/2002 The Construction, Forestry, Mining
and Energy Union of Workers

Roofsafe Pty Ltd Gregor C Agreement
Registered

Rottnest Island Authority
Agency Specific
Agreement 2003 PSAAG
9/2003

21/02/2003 Civil Service Association of
Western Australia Incorporated

The Rottnest Island Authority Scott C Agreement
Registered

RTD Bricklaying / BLPPU
and the CMETU Collective
Agreement 2001 AG
129/2001

3/08/2001 The Western Australian Builders'
Labourers, Painters & Plasterers
Union of Workers, Construction,
Mining, Energy, Timberyards,
Sawmills and Woodworkers Union
of Australia - Western Australian
Branch

David John Hands & Trini
Lisette Hands trading as R.T.D
Bricklayers

Gregor C Agreement
Registered

S & L Salvage / BLPPU
Collective Agreement 2001
AG 79/2001

31/05/2001 The Western Australian Builders'
Labourers, Painters & Plasterers
Union of Workers

Haystead Holdings Pty Ltd &
S&L Holdings Pty Ltd trading as
S&L Salvage

Gregor C Agreement
Registered

S & M Engineering /
BLPPU and the CMETU
Collective Agreement 2001
AG 64/2001

11/04/2001 The Western Australian Builders'
Labourers, Painters & Plasterers
Union of Workers, Construction,
Mining, Energy, Timberyards,
Sawmills and Woodworkers Union
of Australia - Western Australian
Branch

William Struwe Trading as S &
M Engineering

Gregor C Agreement
Registered

Sam Ceramics and Stone
Pty Ltd / BLPPU
Collective Agreement 2001
AG 95/2001

14/06/2001 The Western Australian Builders'
Labourers, Painters & Plasterers
Union of Workers

Sam Ceramics and Stone Pty Ltd Gregor C Agreement
Registered

Sandvik Materials
Handling Enterprise
Bargaining Industrial
Agreement 2001 AG
260/2001

14/02/2002 Sandvik Materials Handling
Australia Pty Ltd

The Automotive, Food, Metals,
Engineering, Printing and
Kindred Industries Union of
Workers - Western Australian
Branch

Coleman CC Agreement
Registered

Sandvik Materials
Handling Enterprise
Bargaining Industrial
Agreement 2002 AG
85/2003

10/03/2003 Sandvik Materials Handling Pty Ltd The Automotive, Food, Metals,
Engineering, Printing and
Kindred Industries Union of
Workers - Western Australian
Branch

Gregor C Agreement
Registered

Sandvik Materials
Handling Pty Ltd Malaga
Operations Enterprise
Bargaining Industrial
Agreement 2002 AG
54/2002

N/A The Automotive, Food, Metals,
Engineering, Printing and Kindred
Industries Union of Workers -
Western

Sandvik Materials Pty Ltd Gregor C Discontinued

Sarich Group / BLPPU and
the CMETU Collective
Agreement 2001 AG
173/2001

17/09/2001 The Western Australian Builders'
Labourers, Painters & Plasterers
Union of Workers, Construction,
Mining, Energy, Timberyards,
Sawmills and Woodworkers Union
of Australia - Western Australian
Branch

Rock & Water Pty Ltd Gregor C Agreement
Registered

Sasstone Pty Ltd /
CFMEUW Collective
Agreement 2002 AG
57/2002

16/04/2002 The Construction, Forestry, Mining
and Energy Union of Workers

Sasstone Pty Ltd Gregor C Agreement
Registered

Scotch College (Enterprise
Bargaining) Agreement
2001 AG 33/2001

26/03/2001 The Independent Schools Salaried
Officers' Association of Western
Australia, Industrial Union of
Workers, Scotch College

(Not applicable) Kenner C Agreement
Registered

Scotch College
Administrative and
Technical Officers
(Enterprise Bargaining)
Agreement 2001 AG
148/2001

31/07/2001 The Independent Schools Salaried
Officers' Association of Western
Australia, Industrial Union of
Workers, Scotch College

(Not applicable) Kenner C Agreement
Registered

Scotch College
Administrative and
Technical Officers
(Enterprise Bargaining)
Agreement 2002 AG
67/2002

14/05/2002 The Independent Schools Salaried
Officers' Association of Western
Australia, Industrial Union of
Workers, Scotch College

(Not applicable) Harrison C Agreement
Registered
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Scotch College (Enterprise
Bargaining) Agreement
2002 AG 108/2002

16/08/2002 The Independent Schools Salaried
Officers' Association of Western
Australia, Industrial Union of
Workers, Scotch College

(Not applicable) Harrison C Agreement
Registered

Sea Breeze Concrete /
CFMEUW Collective
Agreement 2001 AG
50/2002

11/04/2002 The Construction, Forestry, Mining
and Energy Union of Workers

Ursus Investments Pty Ltd
trading as Seabreeze Concrete
Construction

Gregor C Agreement
Registered

Selected Commercial WA
Pty Ltd / CFMEUW
Collective Agreement 2002
AG 199/2002

4/11/2002 The Construction, Forestry, Mining
and Energy Union of Workers

Selected Commercial WA Pty
Ltd

Gregor C Agreement
Registered

Servite College Council
Inc Non-Teaching Staff
Enterprise Bargaining
Agreement, 2000 AG
135/2001

31/07/2001 The Independent Schools Salaried
Officers' Association of Western
Australia, Industrial Union of
Workers, Australian Liquor,
Hospitality and Miscellaneous
Workers Union, Western Australian
Branch, The Australian Nursing
Federation, Industrial Union of
Workers Perth, Servite College
Council Inc

(Not applicable) Kenner C Agreement
Registered

Sign Supplies / BLPPU
and the CMETU Collective
Agreement 2001 AG
78/2001

31/05/2001 The Western Australian Builders'
Labourers, Painters & Plasterers
Union of Workers, Construction,
Mining, Energy, Timberyards,
Sawmills and Woodworkers Union
of Australia - Western Australian
Branch

Sign Supplies (1986) Pty Ltd Gregor C Agreement
Registered

Simsmetal Limited
(Production and
Maintenance) Enterprise
Bargaining Agreement AG
51/2001

12/04/2001 The Automotive, Food, Metals,
Engineering, Printing and Kindred
Industries Union of Workers -
Western Australian Branch

Simsmetal Limited Gregor C Agreement
Registered

Sisters of Mercy Perth
(Amalgamated) Inc Non-
Teaching Staff Enterprise
Bargaining Agreement,
2000 AG 133/2001

31/07/2001 The Independent Schools Salaried
Officers' Association of Western
Australia, Industrial Union of
Workers, Australian Liquor,
Hospitality and Miscellaneous
Workers Union, Western Australian
Branch, The Australian Nursing
Federation, Industrial Union of
Workers Perth, The Sisters of Mercy
Perth (Amalgamated) Inc

(Not applicable) Kenner C Agreement
Registered

Sisters of Mercy West
Perth Congregation Non-
Teaching Staff Enterprise
Bargaining Agreement,
2000 AG 136/2001

31/07/2001 The Independent Schools Salaried
Officers' Association of Western
Australia, Industrial Union of
Workers, Australian Liquor,
Hospitality and Miscellaneous
Workers Union, Western Australian
Branch, The Australian Nursing
Federation, Industrial Union of
Workers Perth, Sisters of Mercy
West Perth Congregation

(Not applicable) Kenner C Agreement
Registered

Sisters of the Good
Shepherd Inc Non-
Teaching Staff Enterprise
Bargaining Agreement,
2000 AG 137/2001

31/07/2001 The Independent Schools Salaried
Officers' Association of Western
Australia, Industrial Union of
Workers, Australian Liquor,
Hospitality and Miscellaneous
Workers Union, Western Australian
Branch, The Australian Nursing
Federation, Industrial Union of
Workers Perth, Sisters of the Good
Shepherd Inc

(Not applicable) Kenner C Agreement
Registered

Sisters of the Holy Family
of Nazereth Non-Teaching
Staff Enterprise Bargaining
Agreement 2000 AG
132/2001

31/07/2001 The Independent Schools Salaried
Officers' Association of Western
Australia, Industrial Union of
Workers, Australian Liquor,
Hospitality and Miscellaneous
Workers Union, Western Australian
Branch, The Australian Nursing
Federation, Industrial Union of
Workers Perth, The Sisters of the
Holy Family of Nazareth

(Not applicable) Kenner C Agreement
Registered

SJM Electrical Enterprise
Bargaining Agreement
2000 AG 211/2001

7/12/2001 Stephen Jones Nominees Pty Ltd
t/as SJM Electrical

Communications, Electrical,
Electronic, Energy, Information,
Postal, Plumbing, and Allied
Workers Union of Australia,
Engin & Elect Div, WA Branch

Gregor C Agreement
Registered
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Skilled Engineering Ltd
(CBH Kwinana)
Maintenance Agreement
2000 AG 13/2001

28/02/2001 The Automotive, Food, Metals,
Engineering, Printing and Kindred
Industries Union of Workers -
Western Australian Branch

Skilled Engineering Limited,
Communications, Electrical,
Electronic, Energy, Information,
Postal, Plumbing, and Allied
Workers Union of Australia,
Engin & Elect Div, WA Branch

Gregor C Agreement
Registered

Smart Stone / CFMEUW
Collective Agreement 2002
AG 152/2002

22/10/2002 The Construction, Forestry, Mining
and Energy Union of Workers

Smartstone Modular Building
Systems Pty Ltd

Gregor C Agreement
Registered

Smith's Snackfood
Company Limited
(Western Australia)
Enterprise Agreement 2002
AG 144/2002

25/10/2002 The Food Preservers' Union of
Western Australia, Union of
Workers

Smiths Snack Food Company
Ltd, The Automotive, Food,
Metals, Engineering, Printing
and Kindred Industries Union of
Workers - Western Australian
Branch

Wood C Agreement
Registered

Social Trainer's General
Agreement 2002 PSAAG
26/2002

18/03/2002 Civil Service Association of
Western Australia Incorporated,
Director General Disability Services
Commission C/- Acting Executive
Director Labour Relations,
Department of Consumer and
Employment Protection

(Not applicable) Scott C Agreement
Registered

Solahart, Welshpool,
Manufacturing Enterprise
Bargaining Agreement
2003 AG 128/2003

22/05/2003 The Automotive, Food, Metals,
Engineering, Printing and Kindred
Industries Union of Workers -
Western Australian Branch

Solahart Industries Pty Ltd Gregor C Agreement
Registered

South East Metropolitan
College of TAFE Public
Service and Government
Officers' Agency Specific
Agreement 2003 PSAAG
54/2002

31/12/2002 South East Metropolitan College of
TAFE

Civil Service Association of
Western Australia Incorporated

Harrison C Agreement
Registered

South Perth Food Mart and
SDA Agreement 2002 AG
165/2002

6/11/2002 The Shop, Distributive and Allied
Employees' Association of Western
Australia

Scott Trouchet and Linda Jane
Trouchet and Kerry Margaret
Trouchet and Ronald Patrick
Trouchet t/a South Perth Food
Mart

Harrison C Agreement
Registered

South West Development
Commission Agency
Specific Agreement 2003
PSAAG 23/2003

7/04/2003 Civil Service Association of
Western Australia Incorporated,
South West Development
Commission

(Not applicable) Scott C Agreement
Registered

South West Regional
College of TAFE Public
Service and Government
Officers' Agency Specific
Agreement 2003 PSAAG
51/2002

31/12/2002 South-West Regional College of
TAFE

Civil Service Association of
Western Australia Incorporated

Harrison C Agreement
Registered

St Andrew’s Greek
Orthodox Grammer
(Enterprise Bargaining)
Agreement 2001

13/12/2001 The Independent Schools Salaried
Officers' Association of Western
Australia, Industrial Union of
Workers & Others

(Not Applicable) Kenner C Agreement
Registered

St Hilda's Anglican School
for Girls Inc (Enterprise
Bargaining) Agreement
2002 AG 83/2002

20/06/2002 The Independent Schools Salaried
Officers' Association of Western
Australia, Industrial Union of
Workers, St Hilda's Anglican School
for Girls

(Not applicable) Harrison C Agreement
Registered

St John of God Health Care
Bunbury - HSOA
Agreement 2002 AG
154/2002

25/10/2002 St John of God Health Care
Bunbury (a division of the St John
of God Health Care System Inc)

Hospital Salaried Officers
Association of Western Australia
(Union of Workers)

Scott C Agreement
Registered

St John of God Health Care
Murdoch (HSOA)
Caregiver Agreement 2001
AG 146/2001

30/07/2001 St John of God Health Care
Murdoch (a division of St John of
God Health Care)

Hospital Salaried Officers
Association of Western Australia
(Union of Workers)

Scott C Agreement
Registered

St John of God Health Care
Murdoch AMA Medical
Practitioners Industrial
Agreement 2002 AG
275/2002

24/01/2003 Western Australian Branch of the
Australian Medical Association
Incorporated

St John of God Health Care Inc Scott C Agreement
Registered

St John of God Health Care
Subiaco (HSOA) Caregiver
Agreement 2001 AG
147/2001

30/07/2001 St John of God Health Care Subiaco
trading as St John of God Hospital
Subiaco Inc

Hospital Salaried Officers
Association of Western Australia
(Union of Workers)

Scott C Agreement
Registered

St John of God Health Care
Subiaco (HSOA-
Pharmacy) Agreement
2002 AG 146/2002

26/09/2002 St John of God Health Care Subiaco
(a division of St John of God Health
Care Inc.)

Hospital Salaried Officers
Association of Western Australia
(Union of Workers)

Scott C Agreement
Registered
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St John of God Health Care
Subiaco Maintenance
Agreement 2002 AG
27/2003

25/03/2003 St John of God Health Care Subiaco
(a division of St John of God Health
Care Inc.)

The Automotive, Food, Metals,
Engineering, Printing and
Kindred Industries Union of
Workers - Western Australian
Branch, Communications,
Electrical, Electronic, Energy,
Information, Postal, Plumbing,
and Allied Workers Union of
Australia, Engin & Elect Div,
WA Branch, The Plumbers and
Gasfitters Employees' Union of
Australia, West Australian
Branch, Industrial Union of
Workers, The Construction,
Forestry, Mining and Energy
Union of Workers

Scott C Agreement
Registered

St Mary's Anglican Girls'
School (Inc) (Enterprise
Bargaining) Agreement
2002 AG 30/2002

25/03/2002 The Independent Schools Salaried
Officers' Association of Western
Australia, Industrial Union of
Workers, St Marys Anglican Girls
School (Inc)

(Not applicable) Agreement
Registered

State Research Stations,
Agricultural Schools and
College Workers General
Agreement 2002 AG
149/2002

10/12/2002 The Australian Workers' Union,
West Australian Branch, Industrial
Union of Workers, Director General,
Department of Agriculture, Director
General of the Department of
Education

(Not applicable) Harrison C Agreement
Registered

State School Teachers'
Union of W.A. Clerical
Staff Agreement of 2001
AG 179/2001

2/11/2001 Australian Municipal,
Administrative, Clerical and
Services Union of Employees, W.A.
Clerical and Administrative Branch

The State School Teachers
Union of W.A. (Incorporated)

Kenner C Agreement
Registered

Stegbar Pty Ltd (Wangara
WA) Enterprise Agreement
2001 AG 163/2001

29/08/2001 Stegbar Pty Ltd (Wangara WA) Communications, Electrical,
Electronic, Energy, Information,
Postal, Plumbing, and Allied
Workers Union of Australia,
Engin & Elect Div, WA Branch

Gregor C Agreement
Registered

Stramit Building Products,
10 Malcolm Road,
Maddington, Western
Australia Enterprise
Bargaining Agreement
2001 AG 238/2001

7/12/2001 The Automotive, Food, Metals,
Engineering, Printing and Kindred
Industries Union of Workers -
Western Australian Branch

Stramit Building Products Gregor C Agreement
Registered

Streamline Industries /
BLPPU and the CMETU
Collective Agreement 2001
AG 57/2001

3/05/2001 The Western Australian Builders'
Labourers, Painters & Plasterers
Union of Workers, Construction,
Mining, Energy, Timberyards,
Sawmills and Woodworkers Union
of Australia - Western Australian
Branch

SL Industries Pty Ltd trading as
Streamline Industries

Gregor C Agreement
Registered

Structural Marine
Enterprise Bargaining
Industrial Agreement 2002
AG 205/2002

25/11/2002 The Automotive, Food, Metals,
Engineering, Printing and Kindred
Industries Union of Workers -
Western Australian Branch

Structural Marine Gregor C Agreement
Registered

Summit Ceilings / BLPPU
Collective Agreement 1999
AG 9/2002

1/02/2002 The Western Australian Builders'
Labourers, Painters & Plasterers
Union of Workers

Summit Ceiling Industries Pty
Ltd

Gregor C Agreement
Registered

Supa Valu Capel and SDA
Agreement 2002 AG
173/2002

6/11/2002 The Shop, Distributive and Allied
Employees' Association of Western
Australia

David Terrence Pack & Valerie
Carolina Pack ATF The Pack
Family Trust T/A Supa Value
Capel

Harrison C Agreement
Registered

Supa Valu Dongara and
SDA Agreement 2002 AG
131/2002

12/09/2002 The Shop, Distributive and Allied
Employees' Association of Western
Australia

Deprin Pty Ltd (ACN 009 382
307) and Bruce Robert McAdam
and Jennifer Mary McAdam T/A
Supa Valu Dongara

Harrison C Agreement
Registered

Supa Valu Hamilton Hill
and SDA Agreement 2002
AG 139/2002

12/09/2002 The Shop, Distributive and Allied
Employees' Association of Western
Australia

John Anselmo Goncalves
Camara ATF the JAG Camara
Family Trust and Antonio Jose
Gomes Pereira ATF the AJG
Family Trust T/A Supa Valu
Hamilton Hill

Harrison C Agreement
Registered

Supa Valu High Wycombe
and SDA Agreement 2002
AG 137/2002

12/09/2002 The Shop, Distributive and Allied
Employees' Association of Western
Australia

Philip Aubrey Bowring and
Mavis Emma Bowring T/A Supa
Value High Wycombe

Harrison C Agreement
Registered

Supa Valu Huntingdale and
SDA Agreement 2002 AG
8/2003

12/02/2003 The Shop, Distributive and Allied
Employees' Association of Western
Australia

Toplodge Investments Pty Ltd
(ACN 078 498 209) T/A Supa
Valu Huntingdale

Harrison C Agreement
Registered

Supa Valu Innaloo and
SDA Agreement 2002 AG
133/2002

12/09/2002 The Shop, Distributive and Allied
Employees' Association of Western
Australia

Van Ban Nguyen ATF the NBT
Family Trust and Hai Thu Trinh
ATF the NBT Family Trust T/A
Supa Valu Innaloo

Harrison C Agreement
Registered
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Supa Valu Kelmscott and
SDA Agreement 2002 AG
125/2002

12/09/2002 The Shop, Distributive and Allied
Employees' Association of Western
Australia

Giuseppe Mancini and Adelina
Mancini T/A Supa Value
Kelmscott

Harrison C Agreement
Registered

Supa Valu Ocean Reef and
SDA Agreement 2002 AG
135/2002

12/09/2002 The Shop, Distributive and Allied
Employees' Association of Western
Australia

Phillip Malcolm Wilson and
Irma Wilson T/A Supa Valu
Ocean Reef

Harrison C Agreement
Registered

Supa Valu Stirling and
SDA Agreement 2002 AG
124/2002

12/09/2002 The Shop, Distributive and Allied
Employees' Association of Western
Australia

Girolamo Maio ATF the Stirling
Unit Trust T/A Supa Valu
Stirling

Harrison C Agreement
Registered

Supa Valu Willetton and
SDA Agreement 2002 AG
121/2002

12/09/2002 The Shop, Distributive and Allied
Employees' Association of Western
Australia

Terry Arnold Olds and Mary
Olds T/A Supa Valu Willetton

Harrison C Agreement
Registered

Swan Christian Education
Association Inc (Enterprise
Bargaining) Agreement
2002 AG 264/2001

14/02/2001 The Independent Schools Salaried
Officers' Association of Western
Australia, Industrial Union of
Workers, Swan Christian Education
Association Inc

(Not applicable) Coleman CC Agreement
Registered

Swan Christian Education
Association Inc. (Schools'
Non-Teaching Employee
Enterprise Bargaining)
Agreement 2001 AG
114/2001

31/07/2001 The Independent Schools Salaried
Officers' Association of Western
Australia, Industrial Union of
Workers, Australian Liquor,
Hospitality and Miscellaneous
Workers Union, Western Australian
Branch, Swan Christian Education
Association Inc

(Not applicable) Kenner C Agreement
Registered

Swan Village of Care (Inc),
Hospital Salaried Officers
Association (Union of
Workers) Enterprise
Agreement 2001 AG
200/2001

7/11/2001 Hospital Salaried Officers
Association of Western Australia
(Union of Workers)

Swan Village of Care
Incorporated

Scott C Agreement
Registered

Tasman Bricklaying /
BLPPU and the CMETU
Collective Agreement 2001
AG 42/2001

26/03/2001 The Western Australian Builders'
Labourers, Painters & Plasterers
Union of Workers, Construction,
Mining, Energy, Timberyards,
Sawmills and Woodworkers Union
of Australia - Western Australian
Branch

Richard Gordon trading as
Tasman Bricklaying

Gregor C Agreement
Registered

Technical and Further
Education Home
Economics Assistants
General Agreement 2002
AG 222/2002

18/12/2002 Australian Liquor, Hospitality and
Miscellaneous Workers Union,
Western Australian Branch

Government Council of South
East Metropolitan, Governing
Council of the Challenger TAFE,
Governing Council of the Swan
TAFE, Executive Director,
Department of Consumer and
Employment Protection

Wood C Agreement
Registered

The Roof & Wall Doctor /
BLPPU and the CMETU
Collective Agreement2001
AG 112/2001

13/07/2001 The Western Australian Builders'
Labourers, Painters & Plasterers
Union of Workers, Construction,
Mining, Energy, Timberyards,
Sawmills and Woodworkers Union
of Australia - Western Australian
Branch

The Roof & Wall Doctor Pty Ltd Gregor C Agreement
Registered

The Salvation Army
(Western Australia)
Property Trust trading as
Hollywood Senior Citizens
Village; Hillcrest Senior
Citizens Residence;
Seaforth Gardens Senior
Citizens Residence
(HSOA) Enterprise
Agreement AG 5/2001

5/04/2001 Hospital Salaried Officers
Association of Western Australia
(Union of Workers)

The Salvation Army (Western
Australia) Property Trust at
Hollywood Senior Citizens
Village

Coleman CC Agreement
Registered

The WA Government
Health Services
Engineering and Building
Services Enterprise
Agreement 2002 AG
26/2003

21/02/2003 Minister for Health The Automotive, Food, Metals,
Engineering, Printing and
Kindred Industries Union of
Workers - Western Australian
Branch

Scott C Agreement
Registered

Therapy Focus Enterprise
Bargaining Agreement
2002 AG 190/2002

8/11/2002 Therapy Focus Incorporated Hospital Salaried Officers
Association of Western Australia
(Union of Workers)

Scott C Agreement
Registered

Three Springs General
Store and SDA Agreement
2002 AG 179/2002

6/11/2202 The Shop, Distributive and Allied
Employees' Association of Western
Australia

Evender Holdings Pty Ltd (ACN
008 777 679) T/A Three Springs
General Store

Harrison C Agreement
Registered

TJF-EBC / BLPPU
Collective Agreement 2000
AG 96/2001

14/06/2001 The Western Australian Builders'
Labourers, Painters & Plasterers
Union of Workers

TJF/EBC Pty Ltd Gregor C Agreement
Registered

TJP Constructions /
CFMEUW Collective
Agreement 2002 AG
22/2002

13/03/2002 The Construction, Forestry, Mining
and Energy Union of Workers

Thomas John McKinnon
Prentice trading as TJP
Constructions

Gregor C Agreement
Registered
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Top Valu Supermarket and
SDA Agreement 2002 AG
22/2003

12/02/2003 The Shop, Distributive and Allied
Employees' Association of Western
Australia

Cuscuna Nominees Pty Ltd T/as
Top Value Supermarket

Harrison C Agreement
Registered

Total Corrosion Control /
CFMEUW Collective
Agreement 2002 AG
32/2002

5/04/2002 The Construction, Forestry, Mining
and Energy Union of Workers

Total Corrosion Control Pty Ltd Gregor C Agreement
Registered

Total Glass / CFMEUW
Collective Agreement 2002
AG 221/2002

29/11/2002 The Construction, Forestry, Mining
and Energy Union of Workers

Kathryn May Beaton trading as
Total Glass

Gregor C Agreement
Registered

Total Marine Service
Geraldton Dredging
Workshop Agreement
2002

25/07/2003 Total Marine Services Pty Ltd The Automotive, Food, Metals,
Engineering, Printing & Kindred
Industries Union of Workers –
Western Australian Branch

Gregor C Agreement
Registered

Trade Winds Supermarket
and SDA Agreement 2002
AG 168/2002

6/11/2002 The Shop, Distributive and Allied
Employees' Association of Western
Australia

Hanazach Pty Ltd (ACN 087 906
107) T/A Trade Winds
Supermarket

Harrison C Agreement
Registered

Tranby College (Enterprise
Bargaining) Agreement
2001 AG 21/2001

26/03/2001 The Independent Schools Salaried
Officers' Association of Western
Australia, Industrial Union of
Workers, Tranby College

(Not applicable) Kenner C Agreement
Registered

Tranby College (Enterprise
Bargaining) Agreement
2003 AG 106/2003

7/05/2003 The Independent Schools Salaried
Officers' Association of Western
Australia, Industrial Union of
Workers, Tranby College

(Not applicable) Harrison C Agreement
Registered

Transport Workers'
(Eastern Goldfields
Transport Board)
Agreement 2002 AG
1/2003

20/01/2003 Transport Workers' Union of
Australia, Industrial Union of
Workers, Western Australian
Branch, The Eastern Goldfields
Transport Board trading as
Goldenlines Bus Service

(Not applicable) Beech SC Agreement
Registered

Trevors Roller Shutters /
BLPPU and the CMETU
Collective Agreement 2001
AG 51/2002

11/04/2002 The Construction, Forestry, Mining
and Energy Union of Workers

Trevor Roller Shutters (WA) Pty
Ltd

Gregor C Agreement
Registered

Triple T Contracting /
CFMEUW Collective
Agreement 2001 AG
15/2002

15/02/2002 The Construction, Forestry, Mining
and Energy Union of Workers

Triple T Contracting Pty Ltd Gregor C Agreement
Registered

Trustees of the Christian
Brothers in WA Inc Non-
Teaching Staff Enterprise
Bargaining Agreement,
2000 AG 130/2001

31/07/2001 The Independent Schools Salaried
Officers' Association of Western
Australia, Industrial Union of
Workers, Australian Liquor,
Hospitality and Miscellaneous
Workers Union, Western Australian
Branch, The Australian Nursing
Federation, Industrial Union of
Workers Perth, Trustees of the
Christian Brothers in WA Inc

(Not applicable) Kenner C Agreement
Registered

Trustees of the Marist
Brothers Southern
Province Non-Teaching
Staff Enterprise Bargaining
Agreement, 2000 AG
139/2001

31/07/2001 The Independent Schools Salaried
Officers' Association of Western
Australia, Industrial Union of
Workers, Australian Liquor,
Hospitality and Miscellaneous
Workers Union, Western Australian
Branch, The Australian Nursing
Federation, Industrial Union of
Workers Perth, Trustees of The
Marist Brothers Southern Province

(Not applicable) Kenner C Agreement
Registered

Tyco Water Pty Ltd,
Kwinana Pipe Plant,
Enterprise Bargaining
Agreement 2001 AG
218/2001

7/12/2001 Tyco Water Pty Ltd, ABN 75 087
415 745

Communications, Electrical,
Electronic, Energy, Information,
Postal, Plumbing, and Allied
Workers Union of Australia,
Engin & Elect Div, WA Branch

Gregor C Agreement
Registered

Tyco Water Pty Ltd,
Kwinana Pipe Plant,
Enterprise Bargaining
Agreement 2002 AG
189/2002

30/10/2002 Tyco Water Pty Ltd, ABN 75 087
415 745

Communications, Electrical,
Electronic, Energy, Information,
Postal, Plumbing, and Allied
Workers Union of Australia,
Engin & Elect Div, WA Branch

Gregor C Agreement
Registered

Under Cut/BLPPU
Collective Agreement 2000
AG 14/2001

28/02/2001 The Western Australian Builders'
Labourers, Painters & Plasterers
Union of Workers

Karel Kivits T/A Under Cut Gregor C Agreement
Registered

Ultra Speed Rigging /
BLPPU Collective
Agreement 2001 AG
98/2001

28/06/2001 The Western Australian Builders'
Labourers, Painters & Plasterers
Union of Workers

Ultra Speed Rigging &
Construction

Gregor C Agreement
Registered
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Unistrut Australia Pty Ltd /
BLPPU and the CMETU
Collective Agreement 2001
AG 23/2001

8/03/2001 The Western Australian Builders'
Labourers, Painters & Plasterers
Union of Workers, Construction,
Mining, Energy, Timberyards,
Sawmills and Woodworkers Union
of Australia - Western Australian
Branch

Unistrut Australia Pty Ltd Gregor C Agreement
Registered

United Crane Hire
Enterprise Agreement 2001
AG 166/2001

29/08/2001 The Western Australian Builders'
Labourers, Painters & Plasterers
Union of Workers, Construction,
Mining, Energy, Timberyards,
Sawmills and Woodworkers Union
of Australia - Western Australian
Branch

United Crane Hire Pty Ltd Gregor C Agreement
Registered

United Maintenance Pty
Ltd HBI Agreement 2000
AG 22/2001

16/03/2001 United Maintenance Pty Ltd The Automotive, Food, Metals,
Engineering, Printing and
Kindred Industries Union of
Workers - Western Australian
Branch

Gregor C Agreement
Registered

Van Leer Australia Pty
Limited - Perth Enterprise
Bargaining Agreement
2001 AG 205/2001

20/11/2001 Van Leer Australia Pty Ltd The Automotive, Food, Metals,
Engineering, Printing and
Kindred Industries Union of
Workers - Western Australian
Branch

Gregor C Agreement
Registered

Variety Floors / CFMEUW
Collective Agreement 2002
AG 147/2002

25/09/2002 The Construction, Forestry, Mining
and Energy Union of Workers

Bernard John Pierce trading as
Variety Floors

Gregor C Agreement
Registered

Vibropile / BLPPU and the
CMETU Collective
Agreement 2001 AG
60/2001

3/05/2001 The Western Australian Builders'
Labourers, Painters & Plasterers
Union of Workers, Construction,
Mining, Energy, Timberyards,
Sawmills and Woodworkers Union
of Australia - Western Australian
Branch

Vibro-Pile (W.A.) Pty Ltd Gregor C Agreement
Registered

Vis Formwork / BLPPU
and the CMETU Collective
Agreement 2001 AG
82/2001

31/05/2001 The Western Australian Builders'
Labourers, Painters & Plasterers
Union of Workers, Construction,
Mining, Energy, Timberyards,
Sawmills and Woodworkers Union
of Australia - Western Australian
Branch

Vis Formwork Pty Ltd Gregor C Agreement
Registered

Viscount Plastics (WA) Pty
Limited Enterprise
Bargaining Agreement
2001 AG 168/2001

10/09/2001 Australian Liquor, Hospitality and
Miscellaneous Workers Union,
Western Australian Branch

Viscount Plastics (WA) Pty
Limited

Wood C Agreement
Registered

Vista Ceilings / CFMEUW
Collective Agreement 2002
AG 94/2002

29/07/2002 The Construction, Forestry, Mining
and Energy Union of Workers

Vuleta Holdings Pty Ltd trading
as Vista Ceilings

Smith C Agreement
Registered

Visypak Carton Systems
In-Plant Team Bentley-
WA Enterprise Agreement
2001 AG 251/2001

18/12/2001 The Automotive, Food, Metals,
Engineering, Printing and Kindred
Industries Union of Workers -
Western Australian Branch

Visypak Carton Systems Gregor C Agreement
Registered

Vortech / BLPPU and the
CMETU Collective
Agreement 2001 AG
75/2001

31/05/2001 The Western Australian Builders'
Labourers, Painters & Plasterers
Union of Workers, Construction,
Mining, Energy, Timberyards,
Sawmills and Woodworkers Union
of Australia - Western Australian
Branch

Vortech Installation Pty Ltd Gregor C Agreement
Registered

WA Building Services /
CFMEUW Collective
Agreement 2002 AG
28/2002

5/05/2002 The Construction, Forestry, Mining
and Energy Union of Workers

Diamond House Agencies Pty
Ltd trading as W.A. Building
Services

Gregor C Agreement
Registered

WA Ceiling Industries /
CFMEUW Collective
Agreement 2002 AG
68/2002

N/A The Construction, Forestry, Mining
and Energy Union of Workers

Ross McGinn trading as WA
Ceiling Industries

Discontinued

WA Greyhound Racing
Authority Agency Specific
Agreement 2003 PSAAG
64/2002

3/01/2003 Civil Service Association of
Western Australia Incorporated, WA
Greyhound Racing Authority

(Not applicable) Scott C Agreement
Registered

WA Project Carpenters /
BLPPU and the CMETU
Collective Agreement 2001
AG 199/2001

26/10/2001 The Western Australian Builders'
Labourers, Painters & Plasterers
Union of Workers, Construction,
Mining, Energy, Timberyards,
Sawmills and Woodworkers Union
of Australia - Western Australian
Branch

Anthony Whent, Susan Whent,
Peter Williams & Karen
Williams trading as WA Project
Carpenters

Gregor C Agreement
Registered

WA Terrazzo / BLPPU
Collective Agreement 2001
AG 158/2001

9/08/2001 The Western Australian Builders'
Labourers, Painters & Plasterers
Union of Workers

WA Terrazzo Tile
Manufacturers (WATTM)

Gregor C Agreement
Registered
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WACO KWIKFORM
Limited Industrial
Agreement AG 39/2002

5/04/2002 The Construction, Forestry, Mining
and Energy Union of Workers

WACO Kwikform Ltd Gregor C Agreement
Registered

WAMMCO International
(Katanning) AMIEU
Processing Agreement
(2001) AG 263/2001

16/04/2002 Western Australian Meat Marketing
Co-operative Limited.

West Australian Branch,
Australasian Meat Industry
Employees' Union, Industrial
Union of Workers, Perth

Smith C Agreement
Registered

Water Corporation
Enterprise Agreement 2003
AG 4/2003

6/05/2003 Water Corporation Australian Liquor, Hospitality
and Miscellaneous Workers
Union, Western Australian
Branch, Civil Service
Association of Western Australia
Incorporated, The Automotive,
Food, Metals, Engineering,
Printing and Kindred Industries
Union of Workers - Western
Australian Branch,
Communications, Electrical,
Electronic, Energy, Information,
Postal, Plumbing, and Allied
Workers Union of Australia,
Engin & Elect Div, WA Branch

Beech SC Agreement
Registered

Webforge (WA) Enterprise
Bargaining Agreement
2001 AG 1/2002

15/02/2002 The Automotive, Food, Metals,
Engineering, Printing and Kindred
Industries Union of Workers -
Western Australian Branch

Webforge (WA) Gregor C Agreement
Registered

Wes-Ceil / CFMEUW
Collective Agreement 2002
AG 21/2002

13/03/2002 The Construction, Forestry, Mining
and Energy Union of Workers

Matthew Stephen Hudston
trading as Wes-Ceil Ceilings &
Partitions

Gregor C Agreement
Registered

WESFI Manufacturing Pty
Ltd Dardanup, (Wesboard
Particleboard and LPM
Division) Enterprise
Bargaining Agreement
2000 AG 20/2001

8/03/2001 WESFI Manufacturing Pty Ltd
Dardanup, Wesboard Particleboard
and LPM Division

The Forest Products, Furnishing
and Allied Industries Industrial
Union of Workers, W.A. Branch,
The Automotive, Food, Metals,
Engineering, Printing and
Kindred Industries Union of
Workers - Western Australian
Branch, Communications,
Electrical, Electronic, Energy,
Information, Postal, Plumbing,
and Allied Workers Union of
Australia, Engin & Elect Div,
WA Branch

Gregor C Agreement
Registered

WESFI Manufacturing Pty
Ltd (Cullity Timbers
Country Stores) Enterprise
Bargaining Agreement
2001 - 2003 AG 250/2001

19/12/2001 WESFI Manufacturing Pty Ltd
Trading As Cullity Timbers

The Forest Products, Furnishing
and Allied Industries Industrial
Union of Workers, W.A. Branch

Gregor C Agreement
Registered

WESFI Manufacturing Pty
Ltd, MDF Division
Enterprise Bargaining
Agreement (CEPU
version) 2000-2002 AG
149/2001

8/08/2001 WESFI Manufacturing Pty Ltd,
MDF Division Enterprise

Communications, Electrical,
Electronic, Energy, Information,
Postal, Plumbing, and Allied
Workers Union of Australia,
Engin & Elect Div, WA Branch

Gregor C Agreement
Registered

Wesley College (Enterprise
Bargaining) Agreement
2001 AG 171/2001

24/09/2001 The Independent Schools Salaried
Officers' Association of Western
Australia, Industrial Union of
Workers, Wesley College

(Not applicable) Kenner C Agreement
Registered

Wespine Industries Pty Ltd
(Dardanup Site) Enterprise
Bargaining Agreement
2001 AG 193/2001

26/10/2001 Wespine Industries Pty Ltd The Forest Products, Furnishing
and Allied Industries Industrial
Union of Workers, W.A. Branch,
Communications, Electrical,
Electronic, Energy, Information,
Postal, Plumbing, and Allied
Workers Union of Australia,
Engin & Elect Div, WA Branch

Gregor C Agreement
Registered

West Australian
Newspapers Clerks
(Enterprise Bargaining)
Agreement 2001 AG
170/2001

18/09/2001 West Australian Newspapers
Limited

Australian Municipal,
Administrative, Clerical and
Services Union of Employees,
W.A. Clerical and
Administrative Branch

Smith C Agreement
Registered

West Australian
Newspapers Security
Officers and Cleaners
(Enterprise Bargaining)
Agreement 2000 AG
27/2001

1/03/2001 West Australian Newspapers
Limited

Australian Liquor, Hospitality
and Miscellaneous Workers
Union, Western Australian
Branch

Wood C Agreement
Registered

West Australian
Waterproofing / BLPPU
Collective Agreement 2001
AG 215/2001

27/11/2001 The Construction, Forestry, Mining
and Energy Union of Workers

Christopher David Graham
trading as West Australian
Waterproofing

Gregor C Agreement
Registered
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Agreement Name/
Number

Date of
Registration Parties Commissioner Result

West Coast College of
TAFE Public Service and
Government Officers'
Agency Specific
Agreement 2003 PSAAG
59/2002

31/12/2002 West Coast College of TAFE Civil Service Association of
Western Australia Incorporated

Harrison C Agreement
Registered

West Pilbara College of
TAFE Public Service and
Government Officers'
Agency Specific
Agreement 2003 PSAAG
50/2002

31/12/2002 The West Pilbara College of TAFE Civil Service Association of
Western Australia Incorporated

Harrison C Agreement
Registered

Westcare Disabled
Employees Wages
Agreement 2001 AG
190/2001

5/10/2001 Westcare Incorporated The Disabled Workers' Union of
Western Australia

Scott C Agreement
Registered

Westcoast Aluminium /
BLPPU and the CMETU
Collective Agreement 2001
AG 186/2001

25/09/2001 The Western Australian Builders'
Labourers, Painters & Plasterers
Union of Workers, Construction,
Mining, Energy, Timberyards,
Sawmills and Woodworkers Union
of Australia - Western Australian
Branch

Globar Pty Ltd trading as
Westcoast Aluminium

Gregor C Agreement
Registered

Western Australia
Armaguard Clerical
Enterprise Agreement 111.
Stuart Street Perth AG
191/2002

2/12/2002 Mayne Logistics Armaguard Australian Municipal,
Administrative, Clerical and
Services Union of Employees,
WA Clerical and Administrative
Branch

Wood C Agreement
Registered

Western Australia Police
Service Agency Specific
Agreement 2003 PSAAG
21/2003

25/03/2003 Civil Service Association of
Western Australia Incorporated,
Western Australian Police Service

(Not applicable) Scott C Agreement
Registered

Western Australia Police
Service Enterprise
Agreement for Police Act
Employees PSAAG 8/2001

29/10/2001 Western Australian Police Union of
Workers

Commissioner of Police Scott C Agreement
Registered

Western Australian
Department of Training
Public Service and
Government Officers'
Agency Specific
Agreement 2003 PSAAG
62/2002

31/12/2002 Director General of the Western
Australian Department of Training

Civil Service Association of
Western Australia Incorporated

Harrison C Agreement
Registered

Western Australian
Government Railways
Commission Signal
Technicians and Signal
Maintainers Agreement
2001 AG105/2001

15/06/2001 Western Australian Government
Railways Commission

The Australian Rail, Tram and
Bus Industry Union of
Employees, West Australian
Branch, Communications,
Electrical, Electronic, Energy,
Information, Postal, Plumbing,
and Allied Workers Union of
Australia, Engin & Elect Div,
WA Branch

Smith C Agreement
Registered

Western Australian
Government Railways
Commission Railway
Employees Enterprise
Agreement 2001 AG
271/2001

17/01/2002 Western Australian Government
Railways Commission

The Australian Rail, Tram and
Bus Industry Union of
Employees, West Australian
Branch, Communications,
Electrical, Electronic, Energy,
Information, Postal, Plumbing,
and Allied Workers Union of
Australia, Engin & Elect Div,
WA Branch, The Automotive,
Food, Metals, Engineering,
Printing and Kindred Industries
Union of Workers - Western
Australian Branch

Smith C Agreement
Registered

Western Australian
Government Railways
Commission Railway
Employees Enterprise
Agreement 2002 AG
146/2003

1/07/2003 Western Australian Government
Railways Commission

The Australian Rail, Tram and
Bus Industry Union of
Employees, West Australian
Branch, The Automotive, Food,
Metals, Engineering, Printing
and Kindred Industries Union of
Workers - Western Australian
Branch, Communications,
Electrical, Electronic, Energy,
Information, Postal, Plumbing,
and Allied Workers Union of
Australia, Engin & Elect Div,
WA Branch

Wood C Agreement
Registered
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Agreement Name/
Number

Date of
Registration Parties Commissioner Result

Western Australian Meat
Marketing Co-operative
Limited, Katanning
Division, Maintenance
Employees Enterprise
Agreement AG 123/2001

5/09/2001 Western Australian Meat Marketing
Co-Operative Limited

Communications, Electrical,
Electronic, Energy, Information,
Postal, Plumbing, and Allied
Workers Union of Australia,
Engin & Elect Div, WA Branch

Smith C Agreement
Registered

Western Australian Mint
(GOSAC) Agreement 2003
PSAAG 38/2003

4/07/2003 Civil Service Association of
Western Australia Incorporated

Board of Management of the
Western Australian Mint

Scott C Agreement
Registered

Western Australian Mint
Production Agreement
2002 AG 207/2002

25/11/2002 The Automotive, Food, Metals,
Engineering, Printing and Kindred
Industries Union of Workers -
Western Australian Branch

Western Australian Mint Gregor C Agreement
Registered

Western Australian Mint
Security Officers'
Agreement 2002 AG
192/2002

15/11/2002 Australian Liquor, Hospitality and
Miscellaneous Workers Union,
Western Australian Branch

Western Australian Mint Harrison C Agreement
Registered

Western Australian
Specialty Alloys Pty Ltd
Foundry Enterprise
Bargaining Agreement
2001 AG 126/2001

10/08/2001 Communications, Electrical,
Electronic, Energy, Information,
Postal, Plumbing, and Allied
Workers Union of Australia, Engin
& Elect Div, WA Branch

Western Australian Specialty
Alloys Pty Ltd

Gregor C Agreement
Registered

Western Construction Co
CSBP Sodium Cyanide
Solids Project Enterprise
Bargaining Agreement
2001 AG 113/2002

12/08/2002 The Automotive, Food, Metals,
Engineering, Printing and Kindred
Industries Union of Workers -
Western Australian Branch

Western Construction Co Gregor C Agreement
Registered

Western Construction Co
Workshop Enterprise
Bargaining Agreement
2002 AG 71/2002

30/07/2002 The Automotive, Food, Metals,
Engineering, Printing and Kindred
Industries Union of Workers -
Western Australian Branch

Western Construction Co Gregor C Agreement
Registered

Westland Bricklaying
Contractors / BLPPU and
the CMETU Collective
Agreement 2001 AG
177/2001

17/09/2001 The Western Australian Builders'
Labourers, Painters & Plasterers
Union of Workers, Construction,
Mining, Energy, Timberyards,
Sawmills and Woodworkers Union
of Australia - Western Australian
Branch

Westland Bricklaying
Contractors Pty Ltd

Gregor C Agreement
Registered

Westpoint Constructions
Industrial Agreement AG
80/2002

27/06/2002 The Construction, Forestry, Mining
and Energy Union of Workers

Westpoint Constructions Pty Ltd Gregor C Agreement
Registered

WesTrac Equipment
(Service Operations)
Enterprise Agreement 2001
AG 50/2001

12/04/2001 The Automotive, Food, Metals,
Engineering, Printing and Kindred
Industries Union of Workers -
Western Australian Branch

Westrac Equipment Pty Ltd Gregor C Agreement
Registered

Westswan Formwork /
CFMEUW Collective
Agreement 2002 AG
95/2002

30/07/2002 The Construction, Forestry, Mining
and Energy Union of Workers

Jonathon Paul Graham trading as
Westswan Formwork

Smith C Agreement
Registered

Whittakers Painting /
CFMEUW Collective
Agreement 2002 AG
27/2002

5/04/2002 The Construction, Forestry, Mining
and Energy Union of Workers

Colin Whittaker trading as
Whittakers Painting Contractors

Gregor C Agreement
Registered

Whittakers Timber
Products Enterprise
Bargaining Agreement
2000 AG 44/2001

N/A The Forest Products, Furnishing and
Allied Industries Industrial Union of
Workers, W.A. Branch

Whittakers Timber Products Gregor C Discontinued

Whittakers Timber
Products Enterprise
Bargaining Agreement
2001 AG 210/2001

27/11/2001 The Forest Products, Furnishing and
Allied Industries Industrial Union of
Workers, W.A. Branch

Whittakers Timber Products Gregor C Agreement
Registered

Workcover WA Agency
Specific Agreement 2003
PSAAG 20/2003

25/03/2003 Civil Service Association of
Western Australia Incorporated,
WorkCover W.A

(Not applicable) Scott C Agreement
Registered

Workplus / Career Plan
Employment Services
Industrial Agreement of
2000

23/02/2001 Good Samaritan Industries Hospital Salaried Officers
Association of Western Australia
(Union of Workers)

Workpower Incorporated
Salaried Officers' Industrial
Agreement 2002 AG
118/2002

13/09/2002 Workpower Incorporated Hospital Salaried Officers
Association of Western Australia
(Union of Workers)

Scott C Agreement
Registered

Wunda Projects /
CFMEUW Collective
Agreement 2002 AG
79/2002

27/06/2002 The Construction, Forestry, Mining
and Energy Union of Workers

Wunda Projects Australia Pty
Ltd

Gregor C Agreement
Registered
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Agreement Name/
Number

Date of
Registration Parties Commissioner Result

Wundowie Foundry Pty
Ltd Enterprise Agreement
2001 AG 78/2002

9/07/2002 Wundowie Foundry Pty Ltd Communications, Electrical,
Electronic, Energy, Information,
Postal, Plumbing, and Allied
Workers Union of Australia,
Engin & Elect Div, WA Branch

Gregor C Agreement
Registered

Wundowie One Stop and
SDA Agreement 2002 AG
163/2002

6/11/2002 The Shop, Distributive and Allied
Employees' Association of Western
Australia

Nicholas John Levis and Kerry
Ivy Levis and Illimani Pty Ltd
(acn 008 955 100) t/a Wundowie
One Stop

Harrison C Agreement
Registered

Wyndham Supermarket
and SDA Agreement 2002
AG 176/2002

6/11/2002 The Shop, Distributive and Allied
Employees' Association of Western
Australia

Janabar Pty Ltd (ACN 095 568
139) T/A Wyndham
Supermarket

Harrison C Agreement
Registered

York Mini Mart and SDA
Agreement 2002 AG
188/2002

6/11/2002 The Shop, Distributive and Allied
Employees' Association of Western
Australia

Fairtrade Investments Pty Ltd
(ACN 060 774 138) T/A York
Mini Mart

Harrison C Agreement
Registered

Zinco Coating Applicators
/ BLPPU and the CMETU
Collective Agreement 2001
AG 151/2001

3/08/2001 The Western Australian Builders'
Labourers, Painters & Plasterers
Union of Workers, Construction,
Mining, Energy, Timberyards,
Sawmills and Woodworkers Union
of Australia - Western Australian
Branch

Beachstar Enterprises Pty Ltd
trading as Zinco

Gregor C Agreement
Registered

INDUSTRIAL AGREEMENTS—BARGAINING—Matters dealt with—
2003 WAIRC 08934

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING AND KINDRED

INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
THE MANAGER KEY GROUP PTY LTD, RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
DATE TUESDAY, 5 AUGUST 2003
FILE NO. APPLICATION 1921 OF 2002
CITATION NO. 2003 WAIRC 08934
_________________________________________________________________________________________________________

Result Application for an enterprise order pursuant to section 42I discontinued
Representation
Applicant Mr S Currie
Respondent Mr A Thompson (as agent)
_________________________________________________________________________________________________________

Order
WHEREAS an application was lodged in the Commission pursuant to section 42I of the Industrial Relations Act 1979;
AND WHEREAS a conference between the parties was convened;
AND WHEREAS the applicant subsequently requested the application be discontinued;
AND HAVING HEARD Mr S Currie on behalf of the applicant and Mr A Thompson (as agent) on behalf of the respondent;
NOW THEREFORE, I the undersigned, pursuant to the powers conferred on me under the Industrial Relations Act 1979, hereby
order—

THAT the application be discontinued.
(Sgd.) A. R. BEECH,

[L.S.] Senior Commissioner.

____________________
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2003 WAIRC 08852
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
PERSONNEL CONTRACTING PTY LTD T/A TRICORD PERSONNEL, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DATE MONDAY, 28 JULY 2003
FILE NO. APPLICATION 919 OF 2003
CITATION NO. 2003 WAIRC 08852
_________________________________________________________________________________________________________

Result Dismissed
Representation
Applicant Ms K. Scoble (of Counsel) appeared for the Applicant Union
Respondent Mr A. Buchan (of Counsel) appeared for the Respondent
Catchwords – Enterprise bargaining – Declaration bargaining ended –principles – Industrial Relations Act s.40C, s.42, s.42H, s.42I
_________________________________________________________________________________________________________

Reasons for Decision
1 The Construction, Forestry, Mining and Energy Union Western Australian Branch (the Union) applied to the Commission for a

Declaration pursuant to s.42H(1) of the Industrial Relations Act, 1979 (the Act).
2 The Union asserts that on 23rd May 2003, being an organisation authorised to so do by s.42(1) of the Act, it attempted to

initiate a bargaining period with Personnel Contracting Pty Ltd t/a Tricord Personnel (the Respondent) pursuant to s.42 of the
Act.. In compliance with s.42(1) the Union says that it gave notice in writing to the Respondent as an intended party to an
agreement.

3 The notice served upon the Respondent appears as Exhibit S1.
4 Exhibit S1 appears to comply in all respects with s.42 of the Act in that the Union notified the Respondent employer that it

wished to negotiate an industrial agreement to be registered pursuant to s.41 of the Act to operate on building and construction
projects throughout Western Australia where work is being performed by persons who are members of or eligible to become
members of the Union. Attached to the letter was a draft agreement containing the conditions sought by the Union in any
industrial agreement which would result from negotiations with the companies.

5 The type of employment covered under the agreement was intended to include those classifications described in the Building
Trades (Construction) Award 1987 and any classifications otherwise described in the agreement.

6 The Respondent was asked to respond within twenty one days of receipt of the notice whether it would or would not bargain
for an industrial agreement.

7 The Respondent did respond in a letter dated 13th June 2003. The letter addressed to the Assistant Secretary of the Union is,
formal parts omitted, in the following terms—

“RE: Initiation of Bargaining for an Industrial Agreement
I refer to your letter dated 23 May 2003 and advise that we will not bargain for an industrial agreement with you.”

[Exhibit S2]
8 The Union asserts that the response made it clear that the Respondent was not prepared to bargain with it and there was no

reasonable prospect of reaching agreement. Therefore it made application pursuant to s.42H for the Commission to declare that
bargaining had ended.

9 The matter came on for hearing before the Commission on 2nd July 2003 when Ms Scoble (of Counsel) appeared for the Union
and Mr Buchan (of Counsel) appeared for the Respondent.

10 Shortly put the Respondent says that Exhibit S2 makes it clear that the Respondent would not enter into bargaining with the
Union. It is submitted that s.42H clearly contemplates that a party will consent to a bargaining period and a person does not
become a party under s.42(1) until it has received a notice and is advised whether or not it will bargain with the Union. Mr
Buchan argues the scheme of the Act clearly contemplates that one party who has been invited to bargain may refuse to do so
and in those circumstances an application may be made for an enterprise order pursuant to s.42I. But in the circumstances
where there has been no bargaining period, as that has been the case here, there is no power under s.42H for the Commission to
declare that bargaining has ended.

11 According to the Respondent what the Union can do though is make an application under s.42I for an enterprise order.
12 Relevant sections of the Act are as follows—

40C. Interpretation
In this Division —
“initiating party”, in relation to a proposed industrial agreement, means the party that initiated the
bargaining for the agreement under section 42(1);
“negotiating party”, in relation to a proposed industrial agreement, means —

(a) the initiating party; and
(b) a person who notifies the initiating party under section 42A(1) that that person will bargain for

the industrial agreement;
“prescribed period” has the meaning given by section 42A(1) and includes any extension of that period
ordered by the Commission.
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42. Initiation of bargaining for industrial agreement
(1) Bargaining for an industrial agreement may be initiated by an organisation or association of

employees, an employer or an organisation or association of employers giving to an intended party to
the agreement a written notice that complies with subsection (3).

(2) A notice under subsection (1) is not to be given to an organisation or association of employers unless
that organisation or association has given written consent to being given such notice.

(3) A notice complies with this subsection if it is accompanied by particulars of —
(a) the types of employment to be covered by the agreement;
(b) the area in which the agreement is to operate;
(c) the intended parties to the agreement; and
(d) any other matter prescribed by regulations made by the Governor under section 42M.

(4) If there is no applicable industrial agreement or enterprise order in force, bargaining may be initiated
under subsection (1) at any time.

(5) If there is an applicable industrial agreement or an applicable enterprise order in force, bargaining
must not be initiated under subsection (1) earlier than 90 days before the nominal expiry date of the
agreement or order.

(6) Where bargaining is initiated under subsection (1) with more than one intended party to the
agreement, all the negotiating parties are to bargain together unless the Commission, on the
application of a negotiating party, directs that that negotiating party may negotiate separately with
the initiating party.

(7) Nothing in this section prevents or limits a person from bargaining for an industrial agreement when
bargaining has not been initiated under subsection (1).

(8) In subsection (5) —
“nominal expiry date” means the date specified in the agreement or enterprise order as the date on
which the agreement or enterprise order expires.

42H. Commission may declare that bargaining has ended
(1) If, on the application of a negotiating party, the Commission constituted by a single Commissioner

determines that —
(a) the applicant has bargained in good faith;
(b) bargaining between the applicant and another negotiating party has failed; and
(c) there is no reasonable prospect of the negotiating parties reaching an agreement,

the Commission may declare that the bargaining has ended between those negotiating
parties.

(2) Despite section 49, no appeal lies from a declaration under subsection (1).
42I. Commission may make enterprise orders

(1) If —
(a) the Commission declares under section 42H that bargaining has ended between negotiating

parties; or
(b) the person to whom a notice is given under section 42(1) does not respond to the notice

within the prescribed period or responds with a refusal to bargain,
the Commission may, upon an application under subsection (2), make an order (an
“enterprise order”) —

(c) providing for any matter that might otherwise be provided for in an industrial agreement to
which the negotiating parties referred to in paragraph (a), or the initiating party and the
person referred to in paragraph (b), were parties, irrespective of the provisions of any
award, order or industrial agreement already in force; and

(d) that the Commission considers is fair and reasonable in all of the circumstances.
(2) An application for an enterprise order may be made —

(a) where subsection (1)(a) applies —
(i) if the negotiating party in respect of whom the declaration was made is not an

organisation or association of employers, by the negotiating party; and
(ii) if the negotiating party in respect of whom the declaration was made is an

organisation or association of employers, by an employer who is a member of the
negotiating party;

and
(b) where subsection (1)(b) applies —

(i) if the initiating party is not an organisation or association of employers, by the
initiating party;

(ii) if the initiating party is an organisation or association of employers, by an employer
who is a member of the initiating party.

(3) An application for an enterprise order may be made —
(a) where subsection (1)(a) applies, within 21 days after the making of the declaration; and
(b) where subsection (1)(b) applies, within 21 days after the end of the prescribed period.

(4) Without limiting section 32A, the Commission may exercise its powers of conciliation in relation to a
matter even if an application for an enterprise order has been made in relation to the same matter.

13 The Commission has considered the arguments of the parties and has reached the following conclusions. It must start this
analysis by examining the definitions set out s.40C Interpretation of Division 2B - Industrial agreements of the Act. A
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negotiating party means the initiating party and a person who ‘notifies the initiating party under s.42A(1) that that person will
or will not bargain’ for an industrial agreement.

14 Section.42(1) provides that bargaining for an industrial agreement may be initiated by an organisation or association of
employees or employers by giving to the intended party to the agreement a written notice that complies with s.42(3). S.42(3)
specifies the particulars must be supplied.

15 In its letter initiating bargaining (Exhibit S1) the Union complied with each of the particulars which must be supplied pursuant
to s.42(3).

16 The Respondent however did not notify the Union, who is the initiating party under s.42A(1), that it would bargain. On the
contrary it said it would not bargain. It follows simply that the Respondent in this case is not a negotiating party as defined in
s.40C and because it is not, a bargaining period could not be initiated with it under s.42(1). Section 42H sets out the conditions
precedent when the Commission constituted by a single Commissioner can determine that a bargaining period is ended. These
are that the applicant has bargained in good faith, that bargaining between the applicant and another negotiating party has
failed and there is no reasonable prospect in the negotiating parties reaching agreement. Then and only then the Commission
may declare that bargaining has ended. In this case there was no other negotiating party as defined by s.40C and therefore the
Commission is incapable of making the determination that is necessary under s.42H to conclude that the bargaining period has
ended. For these reasons the application must fail.

17 This outcome seems to fit with the schema under the Act because s.42I(1)(b) makes it clear that if a person who does not
respond to the notice within the prescribed period or refuses to bargain in such circumstances upon an application made under
s.42I(2) the Commission can make an enterprise order that it considers fair and reasonable in all of the circumstances.

18 The Act obviously contemplated the situation that has occurs in this case. The Commission is obliged to dismiss the
application for a declaration under s.42H. The option is open to the Union to make an application for an enterprise order under
s.42I.

_________
2003 WAIRC 08853

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION WESTERN AUSTRALIAN

BRANCH, APPLICANT
v.
PERSONNEL CONTRACTING PTY LTD T/A TRICORD PERSONNEL, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DATE MONDAY, 28 JULY 2003
FILE NO. APPLICATION 919 OF 2003
CITATION NO. 2003 WAIRC 08853
_________________________________________________________________________________________________________

Result Dismissed
_________________________________________________________________________________________________________

Order
HAVING heard Ms K. Scoble (of Counsel) who appeared on behalf of the Applicant and Mr A. Buchan (of Counsel) who appeared
on behalf of the Respondent, the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979,
hereby orders—

THAT the application be, and is hereby dismissed.
(Sgd.) J. F. GREGOR,

[L.S.] Commissioner.

NOTICES—Cancellation of Awards/Agreements/
Respondents—Under Section 47—

NOTICE
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

TAKE NOTICE that the Commission acting pursuant to Section 47 of the Industrial Relations Act, 1979, intends, by order, to
cancel out the following award, namely the

Iron and Steel Industry Workers’ (Bhp Steel International – Rod & Bar Division) Award No 1 of 1968,
on the grounds that there is no longer any person employed under the provisions of that award.
Any person who has sufficient interest in the matter may, within 30 days of the publication of this notice, object to the Commission
making such order.
Please quote File No. Admin. 20/2003 on all correspondence.
Dated 14 August 2003.

 J. SPURLING,
Registrar.
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RECLASSIFICATION APPEALS—Notation of—
File Number Appellant Respondent Commissioner Decision Finalisation

Date

PSA 35 of 2000 Clayton Bryce WA Museum Scott C. Granted 14/07/03

PSA 4 of 2002 Kaye Elaine
Wyatt

Armadale Health Service Scott C. Withdrawn by Leave 27/06/03

PSA 1 of 2003 Jim Zissus The Board of the Western
Australia Centre for Pathology
and Medical Research

Scott C. Dismissed 21/07/03

PSA 2 of 2003 Adam
Cosgrove

The Board of the Western
Australia Centre for Pathology
and Medical Research

Scott C. Dismissed 21/07/03

PSA 3 of 2003 Werner Prutting The Board of the Western
Australia Centre for Pathology
and Medical Research

Scott C. Dismissed 21/07/03

PSA 4 of 2003 Wiktor Mencel The Board of the Western
Australia Centre for Pathology
and Medical Research

Scott C. Dismissed 21/07/03

PSA 20 of 2003 Gary Wilkerson Main Roads Western Australia Scott C. Withdrawn by Leave 07/08/03

PSA 21 of 2003 John Baptise
Phillips

Main Roads Western Australia Scott C. Withdrawn by Leave 07/08/03

NOTICES—Union matters—
NOTICE

FBM No. 007 of 2003
NOTICE is given of an application by the “United Firefighters’ Union of Western Australia” to the Full Bench of the Western
Australian Industrial Relations Commission for an alteration to rule 5 – Eligibility at Rule 5 (e) (14) (b).
The existing sub-rule and the proposed amendment are set out below—
Existing Eligibility Sub-Rule

5 - ELIGIBILITY
(e) Provided however that the following persons shall not be eligible for membership of the Union: …

(14) Any person employed—
(a) By the Western Australian Bush Fires Board; or
(b) As communications officer, trainee communications officer, communications supervisor, storeman, store officer,

general assistant and technical officer by the Western Australian Fire Brigades Board.
Proposed Amendment to the Eligibility Sub-Rule

5 - ELIGIBILITY
(e) Provided however that the following persons shall not be eligible for membership of the Union: …

(14) Any person employed—
(a) By the Western Australian Bush Fires Board; or
(b) As communications officer, trainee communications officer, communications supervisor, Storeman, store

officer, general assistant and technical officer by the Western Australian Fire Brigades Board
The matter has been listed before the Full Bench on Wednesday 1st October 2003 at 10.30 am in the President’s Court.
A copy of the Rules of the organisation and the proposed rule amendment may be inspected on the 16th Floor, 111 St Georges
Terrace, Perth.
Any organisation registered under the Industrial Relations Act 1979, or any person who satisfies the Full Bench that he/she has a
sufficient interest or desires to object to the application may do so by filing a notice of objection in accordance with the “Industrial
Relations Commission Regulations 1985”.
14th August 2003.

D. MacTIERNAN,
Deputy Registrar.


