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GENERAL ORDERS—
2003 WAIRC 09135

PRINCIPAL 12 OF STATE WAGE CASE 569 OF 2003

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES HOLLYWOOD/ SUBIACO BOWLING CLUB, APPLICANT

v.

THE AUSTRALIAN WORKERS’ UNION, WEST AUSTRALIAN BRANCH, INDUSTRIAL
UNION OF WORKERS, RESPONDENT

CORAM CHIEF COMMISSIONER W S COLEMAN

DATE OF ORDER TUESDAY, 22  JULY  2003

FILE NO. APPLICATION 1003 OF 2003

CITATION NO. 2003 WAIRC 09135
_________________________________________________________________________________________________________

Result Application discontinued by leave
Representation
Applicant No appearance
Respondent No appearance
_________________________________________________________________________________________________________

Order
WHEREAS on 30th June 2003 the applicant lodged a claim in the Western Australian Industrial Relations Commission to vary the
General Order issued in application 569 of 2003;

AND WHEREAS a Notice of Discontinuance was filed in the Commission on 15th July 2003;

NOW THEREFORE the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 and by
consent, hereby orders—

THAT the application be and is hereby discontinued by leave.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

____________________



3048 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 83 W.A.I.G.

2003 WAIRC 09134
PRINCIPAL 12 OF STATE WAGE CASE 569 OF 2003

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES FREMANTLE CLUB (INC), APPLICANT

v.
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, RESPONDENT

CORAM CHIEF COMMISSIONER W S COLEMAN
DATE OF ORDER TUESDAY, 22 JULY 2003
FILE NO. APPLICATION 1002 OF 2003
CITATION NO. 2003 WAIRC 09134
_________________________________________________________________________________________________________

Result Application discontinued by leave
Representation
Applicant No appearance
Respondent No appearance
_________________________________________________________________________________________________________

Order
WHEREAS on 30th June 2003 the applicant lodged a claim in the Western Australian Industrial Relations Commission to vary the
General Order issued in application 569 of 2003;
AND WHEREAS a Notice of Discontinuance was filed in the Commission on 15th July 2003;
NOW THEREFORE the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 and by
consent, hereby orders—

THAT the application be and is hereby discontinued by leave.
(Sgd.) W. S. COLEMAN,

[L.S.] Chief Commissioner.

INDUSTRIAL APPEAL COURT—Appeals against decision
of Full Bench—

 [2003] WASCA 175
JURISDICTION : WESTERN AUSTRALIAN INDUSTRIAL APPEAL COURT
CITATION : EPATH WA PTY LTD -v- ADRIANSZ [2003] WASCA 175
CORAM : SCOTT J (DEPUTY PRESIDING JUDGE)

PARKER J
PULLIN J

HEARD : 3 JUNE 2003 
DELIVERED : 8 AUGUST 2003 
FILE NO/S. : IAC 3 of 2003 
BETWEEN : EPATH WA PTY LTD

Appellant
AND
IHANN ADRIANSZ
Respondent

FILE NO/S. : IAC 6 of 2003 
BETWEEN : IHANN ADRIANSZ

Appellant
AND
EPATH WA PTY LTD
Respondent

Catchwords—
Industrial law - Western Australia - Applicability of industrial legislation and generally - Appeal and cross-appeal - Whether
redundancy can be implied into an award or contract - Whether failure to pay redundancy constitutes an “unfair dismissal” -
Whether amount awarded as redundancy can be characterised as compensation for “loss” within meaning of s 23A(1)(ba) of the
Industrial Relations Act - Meaning of “loss”
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Legislation—
Industrial Relations Act 1979, s 23A(1)(ba), s 90(1)
Result—
IAC 3 allowed
IAC 6 dismissed
Category:  B
Representation—
IAC 3 of 2003
Counsel—
Appellant : Mr G E Bull
Respondent : Mr T H F Caspersz
Solicitors—
Appellant : Chamber of Commerce and Industry of Western Australia
Respondent : T H F Caspersz
IAC 6 of 2003
Counsel—
Appellant : Mr T H F Caspersz
Respondent : Mr G E Bull
Solicitors—
Appellant : T H F Caspersz
Respondent : Chamber of Commerce and Industry of Western Australia
Case(s) referred to in judgment(s)—
Dellys v Elderslie Finance Corporation Ltd [2002] 82 WAIG 1193
Epath v Adriansz (2003) WAIRC 07784
Rogers v Leighton Contractors Pty Ltd (1999) 79 WAIG 3551
Wynn’s Winegrowers Pty Ltd v Foster [1986] 16 IR 381
Case(s) also cited—
Bailey v Marinoff (1971) 125 CLR 529
Hooper v Kirella Pty Ltd (1999) 96 FCR 1
HotCopper Australia Ltd v SAAB [2002] WASCA 190
In re Judiciary and Navigation Acts (1921) 29 CLR 257
McCorry v Como Investments Pty Ltd (1989) 69 WAIG 1000
Tip Top Bakeries (Canning Vale) v Federated Clerks Union of Australia (1989) 70 WAIG 289 

1 SCOTT J (DEPUTY PRESIDING JUDGE): The respondent to appeal IAC 3 of 2003 brought an application to the
Industrial Commission of Western Australia pursuant to s 29(1)(b)(i) and s 29(1)(b)(ii) of the Industrial Relations Act
1979 (“the Industrial Relations Act”) seeking compensation for unfair dismissal and payment of outstanding remuneration due
under his contract of employment for unpaid call-outs.

2 The respondent was employed by the appellant Epath Pty Ltd (“Epath”) in September 1999. In March of 2000 Epath sold its
business to Clinipath Laboratories. As part of the sale some employees of Epath were transferred to Clinipath Laboratories and
for a short period after the changeover Mr Adriansz worked on contract for Clinipath Laboratories to assist in the changeover
of the business.

3 Mr Adriansz’s was employed by Epath as a medical scientist, plant and equipment manager, technology manager and
marketing support officer. He eventually became a director and shareholder of Epath and at times gave personal guarantees for
loans made to the business. His remuneration package was a salary of $55,000, plus 8 per cent superannuation, sick leave,
annual leave, unpaid overtime and on-call retainer at time and a half for a minimum of two hours for all call-outs. There was
no provision in Mr Adriansz’s contract of employment which entitled him to any redundancy payment. It is now clear, for the
purposes of the Industrial Relations Act, that a redundancy term cannot be implied either into a contract of employment or into
an award: Dellys v Elderslie Finance Corporation Ltd [2002] 82 WAIG 1193. It follows that at the time Mr Adriansz was
made redundant he had no entitlement to any redundancy payment.

4 From the findings of Wood C who heard the case at first instance at the time of the sale of the business from Epath to Clinipath
Laboratories Mr Adriansz had a reasonable expectation of obtaining a position with Clinipath. It is not necessary to review the
history of the matter which is set out comprehensively in the judgment of Wood C, who concluded that Clinipath considered
Mr Adriansz for employment and decided not to employ him.

5 Wood C decided that Mr Adriansz was entitled to payment for a reasonable period of notice, plus his unpaid entitlements for
call-outs. In addition, Wood C referred to documents produced in the course of the hearing which indicated that another
employee received redundancy payments and that Epath had indicated in correspondence that, as a gesture of goodwill, it
would pay employees a redundancy payment. That payment was to be made to non-transferring employees.

6 Wood C concluded that an aspect of unfairness in relation to Mr Adriansz was that he was not treated in like fashion to other
employees in that he was not paid a redundancy payment. As a consequence, Wood C decided that Mr Adriansz should receive
a redundancy payment of two weeks, being $2284.61, in addition to a payment for a reasonable period of notice. In addition,
Mr Adriansz was awarded a contractual benefit payment for unpaid call-outs in the sum of $8492. The total amount awarded
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by the learned Commissioner was $14,197.26, plus a denied contractual benefit sum of $8492, (being the gross figure for the
call-out payments from which income tax had to be deducted.)

7 Both Epath and Mr Adriansz appealed from that decision of Wood C. It is not necessary to detail the grounds of appeal to the
Full Bench because many of the grounds of appeal are of no relevance to this appeal to the Industrial Appeal Court.

8 The grounds of appeal to this Court in IAC 3 of 2003 are—
“1. The Full Bench erred in law in interpreting the Industrial Relations Act 1979 (WA) (the Act) by holding

that failure to pay an adequate redundancy payment or severance payment constitutes an unfair
dismissal pursuant to s 29 of the Act.

PARTICULARS
(i) The failure to pay an adequate redundancy payment cannot be said to be unfair absent an

express or implied term in the contract of employment.
(ii) A redundancy does not give rise to the same considerations of unfairness as does a

dismissal for misconduct/poor performance.
(iii) The Act does not purport to provide a remedy through s 29 where reinstatement or

re-employment is not a material consideration.
(iv) Payment for redundancy is not compensation and cannot be connected with a claim of

unfair dismissal.
(v) There can be no unfairness not to make a redundancy payment where on termination,

reasonable notice has been paid or ordered.
(vi) The Full Bench (majority) did not find, nor consider relevant, unfairness based on a

comparison with other employees of the Appellant.
2. The Full Bench erred in law in concluding that the Deed of Settlement amounted to an admission by the

Appellant as to the necessity to make a redundancy payment.
PARTICULARS

(i) An offer to settle cannot be characterised as an admission of liability whether accepted or
rejected.

3. The Full Bench erred in law in finding that the E-Path Redundancy Kit, and the Deed of Release were
evidence of a loss separate from a lack of reasonable notice.
(i) The Applicant was unaware of the E-Path Redundancy Kit. There was no evidence that any

other employee was aware of the document and no evidence of any redundancy payment
made to any employee.

(ii) The loss identified by the Full Bench of one month redundancy pay is not an amount that
can be ascertained from the E-Path Redundancy Kit.

(iii) The Full Bench majority concluded that the Commissioner’s calculation of loss based on
what other employees allegedly received was wrong and that the authority of the Full
Bench in Rogers v Leighton Contractors Ply Ltd should have been followed.”

9 And in IAC 6 of 2003—
“SCHEDULE

1. The Full Bench erred in law in purporting to vary on 7 March 2003 paragraph (2) of the Order dated
21 February 2003 made by it in matter no FBA 48 of 2002 when:
(a) such purported variation was in excess of its jurisdiction in that there was no industrial

matter before the Full Bench on 7 March 2003;
(b) alternatively, such purported variation was not supported by any provision of the Industrial

Relations Act 1979.”
10 Putting aside for a moment the grounds of appeal in IAC 6 of 2003, it is clear that the grounds of appeal in IAC 3 of

2003 focus upon the decision of the Full Bench to allow the payment of a redundancy or severance payment.
11 In dealing with the appeal concerning the redundancy payment, the President and W S Coleman CC said in a joint judgment in

Epath v Adriansz (2003) WAIRC 07784, at [56 to 61]—
“Because of our reasons expressed in relation to ground 1, it is clear that it was correct to find that the dismissal
was harsh, oppressive and unfair. For the reasons which we now express, it was not necessary to find that the
dismissal was unfair for other reasons. However, as will be clear, it was open to so find.
By this ground, it is alleged that the Commissioner at first instance erred in finding that Mr Adriansz had been
unfairly dismissed because Epath failed to pay Mr Adriansz an adequate redundancy payment. It was submitted
that, in fact, there was no entitlement to a redundancy payment. Further, it was submitted that there was no
evidence that any redundancy payment was made to any other employee. In support of those submissions, it was
also submitted that a failure to make a redundancy payment to the respondent could not by itself be unfair.
That submission relied on the dictum of the Industrial Appeal Court in Dellys v Elderslie Finance Corporation
Ltd (op cit) at paragraph 21 per Anderson P (IAC). His Honour there observed that an obligation to make a
redundancy payment or severance could not be implied into a contract of employment as a term, and said ‘neither
does it appear reasonable or equitable, that an employer should be obliged to both give reasonable notice, and as
well pay a redundancy sum’. It was submitted for Mr Adriansz that the absence of a legal entitlement to a
redundancy payment does not preclude a finding that a person is entitled to consideration of that matter, as a
matter of fairness. The finding was, as was submitted, not based on any legal entitlement.
It was clearly, as was submitted, a finding that Mr Adriansz had been treated unfairly because he was not paid a
redundancy payment, or an adequate redundancy payment, which accorded with the finding made in Rogers v
Leighton Contractors Pty Ltd (1999) 79 WAIG 3551 (FB). That finding was based on the fact that other
employees were to be paid an amount equal to two weeks wages or salary for a redundancy or severance payment.
It was submitted for Epath that there was no evidence of that fact.
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Exhibit A2 is a document called ‘E-Path Redundancy Kit’ (see pages 144 - 152 (AB)). That document bears the
name ‘Julian Johnson Lawyers’. (It was formally marked as an exhibit without objection (see pages
114 - 117 (TF1)). It is not dated but contains, inter alia, an example of a letter of advice of redundancy to be
forwarded to employees. That letter is dated, quite clearly, 25 February 2002. By the letter it is advised that, as a
gesture of goodwill, a redundancy payment will be made in the case of a person employed for more than one year
but not more than three years, in an amount equal to two weeks wages or salary. There are other provisions for
employees employed for different periods of time. Further, Epath, on Mr Adriansz’s uncontroverted evidence, had
clearly gone to the trouble of obtaining legal advice as to what were appropriate severance or redundancy
payments to employees who were retrenched. In our opinion, in the absence of a denial by Epath, there being no
evidence adduced to the contrary, it was open to find that Epath, through its directors, had approved and/or
embarked on such a course. It was therefore open to the Commissioner to so conclude, on the balance of
probabilities, accordingly.
It is necessary to make clear that the fairness or unfairness of a dismissal in a case such as this does not depend on
whether there is a legal obligation to pay redundancy payments. Whether one can imply such a term is, we think,
irrelevant. Rogers v Leighton Contractors Pty Ltd (FB) (op cit) is authority for the proposition that a termination
of employment for redundancy not accompanied by a reasonable redundancy or severance payment may be harsh,
oppressive and unfair (see also the cases cited in Rogers v Leighton Contractors Pty Ltd (FB) (op cit). including,
in particular, Wynn’s Winegrowers Pty Ltd v Foster [1986] 16 IR 381 at 392). (We refer also to Commercial
Computer Centre Pty Ltd v Holman (2001) 105 IR 222, Fosters Brewing Group Ltd v Industrial Commission of
South Australia (1993) 51 IR 228 and Matthews v Coles Myer Ltd (1993) 47IR 229). As was properly observed in
Rogers v Leighton Contractors Pty Ltd (FB) (op cit) at page 3554 by Beech C, as he then was, severance or
redundancy payments may also include compensation for accrued benefits lost, or foregone, the lack of
availability of alternative employment, and other items. Beech C also characterised the unfairness of the failure to
pay an adequate redundancy payment. Again, it is to be emphasised that whether there is a failure to pay an
adequate redundancy payment depends on the circumstances of the case.”

12 As can be seen from that passage of the joint judgment, the learned President and the Chief Commissioner considered that
although a redundancy provision could not be implied into a contract of employment, from the other evidence in the case the
conclusion was open that payment of a redundancy sum could be ordered as part of the compensation to which Mr Adriansz
was entitled, notwithstanding the fact that there was no legal obligation on Epath to make such a payment.

13 In reaching that conclusion, the learned President and the Chief Commissioner relied upon the decision of Rogers v Leighton
Contractors Pty Ltd (1999) 79 WAIG 3551 and Wynn’s Winegrowers Pty Ltd v Foster [1986] 16 IR 381, at 392. The Full
Bench at [61], in the joint judgment of the President and Coleman CC, concluded that redundancy payments could include
compensation for accrued benefits lost or foregone, the lack of availability of alternative employment and other items. The Full
Bench concluded that an amount equal to one month’s salary should have been paid to Mr Adriansz by way of redundancy
payment given that he had also received payment for a three months’ notice period.

14 The Full Bench referred to a deed of release which had been provided to Mr Adriansz and which referred to payment of a
redundancy payment. That deed was clearly an offer by Epath to settle Mr Adriansz’s claim and whilst the document referred
to a redundancy sum of $10,000, it was, in my view, clear, on the evidence, that this amount, although expressed as
redundancy, was to include the outstanding amounts due to Mr Adriansz for his unpaid call-outs. It may be that there were tax
advantages to Mr Adriansz in having that sum designated as “redundancy pay” rather than analysing the components into
“unpaid call-outs” and redundancy.

15 In their conclusion the learned President and Coleman CC concluded that Mr Adriansz was entitled to compensation for loss
suffered as a result of the industrial unfairness of his dismissal which included an amount equal to one month’s salary as the
redundancy component of the claim.

16 In a separate judgment the third member of the Industrial Commission, Beech C, concluded that it was not proper for the Full
Bench to take into account the offer of settlement to Mr Adriansz tendered in evidence.

17 It should finally be mentioned in passing that, in disposing of the matter, the Full Bench ordered that a sum of $4583.33 for
one month’s redundancy payment should have been awarded to Mr Adriansz. That was the order finally made by the
Commission following the opportunity given to the parties to speak to the minutes. However, it became clear following the
issue of the final order that the Full Bench had made an error in the calculation of the appropriate figure for redundancy. The
Full Bench later recalled its order and corrected its decision by deleting the figure of $4583.33 and substituting $2665.39. It
was not in dispute in these appeals that the correct figure to be awarded to Mr Adriansz, if a redundancy figure was payable,
was $2665.39. In appeal IAC 6 of 2003, however, Mr Adriansz contends that it was not lawful for the Full Bench to revisit its
order so as to make an adjustment. For reasons to which I will come, in my view, it is not necessary to consider that appeal
further.

18 Mr Adriansz’s claim for redundancy was made under the provisions of s 23A(1)(ba) of the Industrial Relations Act as in force
at the relevant time. This empowered the Commission to deal with claims of harsh, oppressive or unfair dismissal. Where such
a claim was made out, and there is no dispute here that such a claim was made out by Mr Adriansz, s 23A(1)(ba) provided
relevantly—

“23A(1) On a claim of harsh, oppressive or unfair dismissal, the Commission may—
(ba) subject to subsections (1a) and (4), order the employer to pay compensation to the

claimant for loss or injury caused by the dismissal.”
19 It is to be noted that by amendment No 20 of 2002 a new s 23A has now been inserted in the Industrial Relations Act. Section

23A(6) is now the relevant provision for these purposes. There appears no material difference, for present purposes, between
the former s 23A(1)(ba) and the new s 23A(6). In my opinion, the central issue in this appeal is whether the amount ordered by
the Full Bench to be paid to Mr Adriansz for redundancy can properly be characterised as compensation for “loss” within the
meaning of that term in s 23A(1)(ba). As I have already said, the decision of this Court in Dellys is authority for the
proposition that a provision for redundancy cannot be implied into a contract of employment. Accordingly, Mr Adriansz had
no legal entitlement to payment for redundancy in terms of his contract.

20 In my opinion, Mr Adriansz could only have suffered a “loss” within the meaning of s 23A(1)(ba) of the Industrial Relations
Act if he was deprived of something to which he was lawfully entitled. As I have said, the judgment of this Court in Dellys is
authority for the proposition that where there is no provision in an award or term of a contract which provides for redundancy,
then it cannot be implied into the terms and conditions of service. It follows that Mr Adriansz had no entitlement to
redundancy and, as a consequence, he suffered no “loss” by reason of the failure by Epath to pay him a redundancy sum.

21 For these reasons I would allow appeal IAC 3 of 2003.
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22 In view of the conclusions reached in relation to appeal IAC 3 of 2003, it is not necessary to consider the issues raised in
appeal IAC 6 of 2003. That appeal only falls for consideration if appeal IAC 3 of 2003 is dismissed.

23 In view of these conclusions, it is not necessary to determine other aspects of the appeal argued in the course of this hearing. In
particular, it is not necessary to determine whether Mr Adriansz’s claim for a redundancy payment fell within the definition of
industrial matter in s 7 of the Industrial Relations Act. For the purposes of these reasons and without deciding that point, I have
assumed that Mr Adriansz’s claim for redundancy was an industrial matter.

24 It is also not necessary to deal with the argument that the Industrial Appeal Court does not have jurisdiction to deal with this
appeal. Section 90 of the Industrial Relations Act was amended by the Labour Relations Reform Act 2002. The section
formerly provided under s 90(1)—

“Subject to this section an appeal lies to the court in the manner prescribed from any decision of … the Full
Bench on the ground that the decision is erroneous in law or is in excess of jurisdiction but upon no other
ground.”

25 That section was amended with effect from 1 August 2002 and now provides—
“Subject to this section, an appeal lies to the Court in the manner prescribed from any decision of the … Full
Bench …—
(a) on the ground that the decision is in excess of jurisdiction in that the matter the subject of the decision is

not on an industrial matter;
(b) erroneous in law in that there has been an error in the construction or interpretation of any Act … in the

course of making the decision appealed against; or
(c) on the ground that the appellant has been denied the right to be heard,
but upon no other ground.”

26 In the light of the conclusions to which I have come, as set out in these reasons, the error of law which has been identified turns
upon the meaning of the word “loss” in s 23A(1)(ba) of the Industrial Relations Act as in force at the relevant time. That being
the case, the right of appeal is governed by s 90(1)(b) and it is unnecessary to traverse the other arguments advanced in relation
to the jurisdiction of this Court.

27 I would add, however, that even if the old provision governed this appeal, in my view, the appeal would still come within its
terms.

28 For these reasons I would allow appeal IAC 3 of 2003 and delete from the order of the Full Bench the amount allowed for
redundancy.

29 It is not necessary to consider further appeal IAC 6 of 2003.
30 PARKER J: I agree with the orders proposed by Scott J for the reasons given by his Honour.
31 PULLIN J: I have read in draft the reasons of Scott J and have nothing further to add.

_________

2003 WAIRC 09068
APPEAL AGAINST THE DECISION OF THE FULL BENCH FBA 47 OF 2002 

WESTERN AUSTRALIAN INDUSTRIAL APPEAL COURT
PARTIES EPATH WA PTY LTD, APPELLANT

v.
IHANN ADRIANSZ, RESPONDENT

CORAM SCOTT J (Acting Presiding Judge)
PARKER J
PULLIN J

DATE OF ORDER TUESDAY, 19 AUGUST 2003
FILE NO/S. IAC 3 OF 2003
CITATION NO. 2003 WAIRC 09068
_________________________________________________________________________________________________________

Result Appeal allowed.
Representation
Appellant Mr G E Bull (of Counsel)
Respondent Mr T H F Casperz (of Counsel)
_________________________________________________________________________________________________________

Order
HAVING HEARD Mr G E Bull for the Appellant and Mr T H F Casperz on behalf of the Respondent, THE COURT HEREBY
ORDERS THAT—

Order (2) of the order of the Full Bench, as varied, should be amended by deleting everything after $14,197.26.
JOHN SPURLING,

Clerk of Court.

_________
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2003 WAIRC 09079
APPEAL AGAINST THE DECISION OF THE FULL BENCH IN MATTER

FBA 48 OF 2002
WESTERN AUSTRALIAN INDUSTRIAL APPEAL COURT

PARTIES IHANN ADRIANSZ, APPELLANT
v.
EPATH WA PTY LTD, RESPONDENT

CORAM SCOTT J (Acting Presiding Judge)
PARKER J
PULLIN J

DATE OF ORDER WEDNESDAY, 20 AUGUST 2003
FILE NO/S. IAC 6 OF 2003
CITATION NO. 2003 WAIRC 09079
_________________________________________________________________________________________________________

Result Appeal dismissed
Representation
Appellant Mr T H F Casperz (of Counsel)
Respondent Mr G E Bull (of Counsel)
_________________________________________________________________________________________________________

Order
HAVING HEARD Mr T H F Casperz for the Appellant and Mr G E Bull on behalf of the Respondent, THE COURT HEREBY
ORDERS THAT—

The Appeal be dismissed.
JOHN SPURLING,

Clerk of Court.
____________________

[2003] WASCA 166
JURISDICTION : WESTERN AUSTRALIAN INDUSTRIAL APPEAL COURT
CITATION : GALLOTTI -v- ARGYLE DIAMOND MINES PTY LTD [2003] WASCA 166 
CORAM : ANDERSON J (PRESIDING JUDGE)

MCKECHNIE J
EM HEENAN J

HEARD : 15 JULY 2003 
DELIVERED : 15 JULY 2003 
FILE NO/S. : IAC 7 of 2003 
BETWEEN : ROBERT JOHN GALLOTTI

Appellant
AND
ARGYLE DIAMOND MINES PTY LTD
Respondent

Catchwords—
Unfair dismissal - Employment terminated as a result of effluxion of time under contract of employment for a fixed period - No
dismissal where employer fails to employ or re-employ worker
Legislation—
Industrial Relations Act 1979, s 7(1), s 23A, s 29(1)(b)
Result—
Appeal dismissed
Category:  B
Representation—
Counsel—
Appellant : Mr M Richardson (as agent)
Respondent : Mr D S Ellis & Mr S D Harben
Solicitors—
Appellant : Fitzgerald Strategies
Respondent : Freehills
Case(s) referred to in judgment(s)—
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Ex parte Public Service Appeal Board, unreported; FCt SCt of WA; Library No 4183; 25 June 1981
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1 ANDERSON J (PRESIDING JUDGE): I will ask Heenan J to deliver reasons in this matter.
2 EM HEENAN J: The single question of law which determines the outcome of this appeal was decided against the appellant

by Kenner C at first instance and that decision was upheld on the appeal to the Full Bench. The question is whether the
termination of the appellant’s employment by the effluxion of the time fixed for the duration of that employment constitutes a
dismissal by the employer. If not, no question of relief for alleged harsh, oppressive or unfair dismissal could arise under
ss 23A, 29(1)(b) of the Industrial Relations Act or at all.

3 Kenner C and the Full Bench both held that Mr Gallotti’s employment came to an end in accordance with its express terms on
the final day of the agreed term - that is, 31 July 2001 - resulting in a termination by effluxion of the limited period of
employment agreed between the contracting parties.

4 In his reasons for decision in the Full Bench the learned President said (AB 33 - 34—
“A dismissal is well understood to be the termination of the contract at the initiation of the employer and this may
be done by notice or summarily (see Macken, O’Grady, Sappideen & Warburton 5th Edition, ‘The Law of
Employment’). Where a contract provides for employment for a fixed term, the contract will automatically end
when the time expires, unless, of course, it is lawfully terminated in some other way in the meantime (see ‘The
Law of Employment’ op cit at page 235).
If, however, a contract of employment is terminated by agreement between the parties (ie consensually) or by
effluxion of time then there is obviously not a dismissal because there is no termination at the initiative of the
employer.”

With respect, I agree with those observations of the learned President.
5 There is ample authority for the proposition that the cessation of the relationship of employer and employee by the effluxion of

an agreed term of employment is not a “dismissal”.
6 One such case was cited by the respondent to this appeal and it is the decision of the Supreme Court of South Australia in

Advertiser Newspapers Pty Ltd v Industrial Relations Commission of South Australia and Grivell (1999) 74 SASR 240,
particularly the passage in the decision of Bleby J at par 28.

7 There will not be a dismissal where the term of a contract of employment expires: Richards v Port Lincoln Aboriginal
Organisation (1991) 58 SAIR 61, or where such a contract is not renewed: Croci v South Australia, unreported; ICSA
(Pryke C); No 13/1995; 19 February 1985.

8 Unfair dismissal should be distinguished from a refusal to employ or re-employ for which the Commission has express
jurisdiction by virtue of the definition of “industrial matter” in s 7(1).

9 It was submitted by the appellant that the decision in Ex parte Public Service Appeal Board, unreported; FCt SCt of WA;
Library No 4183; 25 June 1981 recognised that a termination of employment under a fixed term contract could amount to a
dismissal. However, I must reject that submission because it is obvious that all that was decided in Ex parte Public Service
Appeal Board (supra) was that the annulment of an appointment to a position in the Public Service upon the exercise of a
power of review at the end of a probationary period could be regarded as a dismissal. That case did not deal with the situation
here, namely, termination of employment at the expiration of a fixed term.

10 As in my view there was no dismissal, I conclude that the decisions of the Commissioner at first instance and the Full Bench
were correct and that this appeal should be dismissed.

11 ANDERSON J: I agree with Heenan J and there is nothing I wish to add.
12 McKECHNIE J: I also agree.
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Reasons for Decision
THE PRESIDENT—

INTRODUCTION
1 This is an appeal against the decision of the Commission, constituted by a single Commissioner, made on 2 May 2003 in

application No 151 of 2003. The appeal is brought pursuant to s.49 of the Industrial Relations Act 1979 (as amended),
(hereinafter called “the Act”).

2 The decision appealed against is a decision “THAT the time for filing of application 151 of 2003 be extended to and include
the 7th day of February 2003”, a decision made pursuant s.29(3) of the Act. It is against this decision that this appeal is
instituted.

GROUNDS OF APPEAL
3 The appeal is made on the following grounds—

“MATTER OF IMPORTANCE
1. Section 29(3) Industrial Relations Act 1979 was inserted into the Act by section 139 of the Labour Relations

Reform Act 2002 and has had effect since 1 August 2002.
2. The subsection gives the Commission a discretion, not previously reserved to it, to accept out of time a

referral to the Commission of a claim by an employee that he has been harshly, oppressively or unfairly
dismissed.

3. The Full Bench has not considered the subsection and the principles which guide the exercise of the
Commission’s discretion under it.

4. It is in the public interest for the subsection to be the subject of appellate consideration and deliberation.

GROUND OF APPEAL
1. The Commissioner erred in law in finding that the Respondent had discharged the onus upon him under

section 29(3) Industrial Relations Act 1979 to positively satisfy the Commissioner that it was not unfair to
accept out of time his claim under section 29(1)(b)(i) Industrial Relations Act 1979 that he was harshly,
opepressively (sic) or unfairly dismissed.

PARTICULARS
1.1 The Commissioner erred in finding that there was an acceptable reason for the delay in referring the

claim to the Commission where the evidence was that the Respondent’s first query of his solicitors in
relation to the referral of his claim to the Commission was made after he knew the time for referral had
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expired or alternatively the Commission erred in giving too much weight to there being an acceptable
reason for the delay.

1.2 While the Commissioner was correct to hold that the substantive merit of the application was relevant to
the exercise of the Commission’s discretion the Commissioner erred in holding that the relevant inquiry
was simply whether or not the claim was “arguable”, the correct approach being to make an assessment
of the merit of the claim and to take this into account in deciding whether it would be unfair to not
accept the referral out of time.

1.3 The Commissioner erred in holding that the Respondent had an arguable case or making any assessment
of the merit of the Respondent’s claim when the Respondent had led no evidence in relation to the merit
of his claim.”

4 The grounds of appeal also allege that it is in the public interest that the appeal lie and implicitly acknowledge that the decision
appealed against is a finding within the meaning of s.49(2a) of the Act.

FINDING
“Finding” at first instance
5 The decision appealed against is a “finding”, as that term is defined in s.7 of the Act. In s.7 of the Act, the term “finding” is

defined as follows—
““finding” means a decision, determination or ruling made in the course of proceedings that does not finally
decide, determine or dispose of the matter to which the proceedings relate;”

6 The decision appealed against is a “finding” within that definition, because it is clearly a decision, determination or ruling
made in the course of the proceedings which does not finally decide, determine or dispose of the proceedings.

7 Indeed, it is a decision which enables the proceedings to be validly instituted and then prosecuted in the Commission. That is
the true characterisation of the nature of the decision which did not finally dispose of the matter (see Carnarvon Medical
Service Aboriginal Corporation v Stiles (unreported) (2003 WAIRC 08703), Appeal No FBA 11 of 2003, delivered 14 July
2003, at paragraphs 8-17 per Sharkey P, and at paragraphs 163-165 per Kenner C).

8 Since the decision appealed against, therefore, is, without doubt, a “finding” as defined, then the appeal cannot lie, unless in
the opinion of the Full Bench the matter is of such importance that in the public interest an appeal should lie.

9 It is quite clear that since the principles which apply to s.29(3) matters have not been decided by the Full Bench, that the
question is one which, in the opinion of the Full Bench, is of such importance in the Commission and for the jurisdiction of the
Commission in claims of unfair dismissal out of time, that in the public interest an appeal should lie (see Hamersley Iron Pty
Ltd v AMWSU (1989) 69 WAIG 1024 (FB), Mt Newman Mining Co Pty Ltd v AWU (1986) 66 WAIG 1925 (FB) and RRIA v
AMWSU (1989) 69 WAIG 1873 (FB)). That that was so was not really contested in the Commission, and quite correctly. I so
hold.

BACKGROUND
10 On 7 February 2003, the above-named respondent, Mr Prem Singh Malik, (“Mr Malik”) referred a claim to the Western

Australian Industrial Relations Commission by making application pursuant to s.29(1)(b)(i) of the Act claiming that he was
harshly, oppressively or unfairly dismissed by Mr Paul Albert, the Director General of Education in the Department of
Education of Western Australia, on 7 January 2003.

11 S.29(2) of the Act requires that such an application be “made not later than 28 days after the day on which the employee’s
employment is terminated”. S.29(2) is expressed to be subject to s.29(3).

12 Since the application was filed on 7 February 2003, the application was, it was common ground, three days out of the required
time limit of 28 days for lodging a claim of unfair dismissal pursuant to s.29(1) and (2) of the Act.

13 The Commission listed the matter for hearing to allow the parties to make submissions and to adduce any necessary evidence
so that the Commission might decide whether or not the application should be accepted under s.29(3) of the Act.

14 S.29(3) reads as follows—
“The Commission may accept a referral by an employee under subsection (1)(b)(i) that is out of time if the
Commission considers that it would be unfair not to do so.”

15 Thus, on a fair reading of s.29(3), an applicant employee must establish to the Commission that it would be unfair not to accept
a referral of a claim for unfair dismissal by an employee out of time.

16 At first instance, when the Commission heard the matter the subject of the decision appealed against, the only evidence before
the Commission for Mr Malik was the affidavit of Mr Mark David Cox sworn on 10 April 2003 (see page 16 of the appeal
book (hereinafter referred to as “AB”) et seq). Mr Cox was a solicitor employed by Slater and Gordon, the solicitors for
Mr Malik, and had the conduct of the matter on behalf of Mr Malik.

17 His evidence was restricted to the delay in filing the notice of application pursuant to s.29(1)(b)(i) of the Act and the reasons
therefore.

18 The only evidence adduced on behalf of the appellant was by the affidavits of Mr Antony Robert Beswick, principal of
Corrigin District High School (see AB 19 et seq), and Ms Kelly Dawn Dansie, acting senior consultant, Complaints
Management Unit, Department of Education and Training (see page 33 (AB) et seq).

19 All of the affidavits were tendered without objection.
20 No other evidence was sought to be adduced. In particular, Mr Malik gave no evidence. Neither party objected to the tendering

of the affidavits of the other. Neither party sought to cross-examine the deponents of the affidavits. There was therefore no
dispute about the facts deposed to by Mr Cox, Mr Beswick and Ms Dansie.

21 The appellant, is, it would seem, the chief executive officer of the Department of Education and Training. Mr Malik was, at all
times, a teacher and his employee. Mr Malik was, in fact, employed as a teacher at Corrigin District High School where the
principal was, as I have said, Mr Beswick.

22 Relevantly, what occurred was this. Mr Beswick began “the formal management” of Mr Malik’s alleged unsatisfactory
performance on 15 June 2002 by a letter dated 15 June 2002 forwarded by him to Mr Malik (see pages 23-24 (AB)).

23 He then wrote again to Mr Malik on 19 June 2002 and advised him that, having considered his response to Mr Beswick’s
concerns about his performance, he, Mr Beswick, was of the view that Mr Malik’s performance was unsatisfactory, and
therefore had decided to monitor his performance during the period 27 June 2002 to 9 August 2002 (see page 25 (AB)).
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24 Then, so the evidence went, in accordance with the department’s policy called “Managing unsatisfactory or substandard
performance of teaching staff and school administrators”, the “performance plan” was “implemented” on 27 June 2002.

25 Mr Malik was given an opportunity to “provide input” (see page 41 (AB)).
26 When the period of monitoring was completed, Mr Beswick and Mr Malik had a meeting for the purpose of reviewing his

performance. At that meeting, Mr Beswick informed Mr Malik that, in his opinion, Mr Malik’s performance remained
unsatisfactory. There was no evidence of Mr Malik’s response to that comment.

27 On 12 August 2002, Mr Beswick confirmed in writing that, having formally monitored and reviewed his performance,
Mr Malik had not given a satisfactory performance (see page 29 (AB)).

28 Mr Malik was given an opportunity to respond (see page 43 (AB)), and did so by an undated letter which neither side tendered
to the Commissioner at first instance; nor was the Commissioner informed what his response was. Significantly, there was no
evidence of any denial of or opposition to what occurred or was alleged by Mr Malik.

29 By letter dated 23 August 2002, Mr Beswick informed Mr Malik that he intended to make a recommendation to the appellant
that Mr Malik’s performance be investigated pursuant to s.79(5) of the Public Sector Management Act 1994 (as amended)
(hereinafter referred to as “the PSM Act”) (see page 30 (AB)).

30 A copy of Mr Beswick’s report was forwarded by him to the District Director of Education on 23 August 2002 and a report
forwarded to the appellant on the same day (AB 31).

31 Ms Beswick advised that Mr Malik had, amongst other defects in his performance, been unable to demonstrate satisfactory
skills in the area of classroom management.

32 Mr Malik’s inability to manage student behaviour was, Mr Beswick said, demonstrated to him on numerous occasions.
Mr Beswick referred Mr Malik back to the school’s “behaviour management strategy”, gave him a range of professional
development opportunities, and assisted him in student behaviour management during some of Mr Malik’s classes.

33 Mr Beswick also said that on 23 October 2002, well after the performance review process had been completed, and for the first
time, Mr Malik advised him of student harassment outside school hours.

34 Mr Beswick said that, on that date, he advised Mr Malik that he should consider going to the police.
35 Ms Dansie became involved because the unit of the appellant’s department, of which she was a member, is responsible for “the

co-ordination and monitoring of all complaints against the department and/or staff”.
36 By a letter dated 3 October 2002, the department informed Mr Malik that it had received a report from Mr Beswick alleging

that Mr Malik’s performance was substandard as a teacher.
37 All the relevant information to enable Mr Malik to consider the matter was forwarded to him, and he was given an opportunity

to deal with this allegation in writing.
38 Mr Malik replied in writing on 28 October 2002, but neither party tendered that communication at first instance; nor was any

reference made to its contents.
39 The appellant wrote to him on 5 November 2002, advising that in accordance with s.79(5) of the PSM Act, and after careful

consideration of Mr Malik’s response, an independent investigator would be appointed, I infer, to conduct the investigation.
That investigator, again having made her/his investigation under s.79 of the PSM Act, made a report dated 26 November 2002.
That report was not tendered at first instance.

40 Ms Dansie had become the person responsible for managing the review conducted under s.79 of the PSM Act.
41 The appellant advised Mr Malik by letter dated 2 December 2002 that he had made the provisional decision that Mr Malik’s

performance as an employee was substandard within the meaning of s.79(3) of the PSM Act, and that he proposed to terminate
Mr Malik’s employment. Enclosed with that letter was a copy of the investigator’s report, and relevant extracts from the PSM
Act.

42 Mr Malik was invited, too, to provide any further written submissions in relation to the finding or any question of penalty. The
report of the investigator was not tendered at first instance.

43 Further, there was no evidence by or on behalf of either party that Mr Malik had made any mention to the investigator, to
Ms Dansie or to the appellant Director General of any harassment by students.

44 On behalf of the appellant, Mr Malik was advised of his right of appeal under the Act and furnished a written response dated
20 December 2002. It is not certain whether “right of appeal”, in fact, means the right to make application under s.29(1)(b)(i)
of the Act, which is not an appeal, but it seems that that is what the evidence referred to.

45 By letter dated 2 January 2002 (sic), pursuant to s.79(3) of the PSM Act, Mr Malik was advised that his employment was to be
terminated as at 7 January 2003 (AB 43).

46 On 7 January 2003, Mr Malik’s wife telephoned Ms Dansie to advise that Mr Malik was overseas and asked Ms Dansie what
she should do about the correspondence. Ms Dansie informed Mrs Malik that that was a matter for her, but that perhaps she
should contact the State School Teachers Union of Western Australia (“the SSTUWA”).

47 Mrs Malik rang Ms Dansie on 8 January 2003 to ask her what the time limit was for an appeal, and Ms Dansie referred her to
the SSTUWA.

48 On 6 February 2003, two days after the time limit expired, Mr Malik rang Ms Dansie and asked whether he could teach on a
relief basis, but Ms Dansie informed him that this was not possible, having particular regard to the circumstances of the
termination.

49 On 12 February 2003, Mr Malik informed Mrs Dansie by telephone that he had, on 7 February 2003, “appealed” against the
department’s decision to terminate his employment. There was no evidence on oath or affirmation as to the merits of
Mr Malik’s claim.

50 Significantly, Mr Cox’s affidavit makes no reference to the merits of the claim although Mr Cox was the solicitor who had the
conduct of the matter on behalf of Mr Malik. One would have expected him to depose as to the merits of the application.
Significantly, too, Mr Malik’s counsel did not even seek to tender Mr Malik’s letters to Mr Beswick or to the appellant in the
proceedings at first instance.

51 Mr Cox’s evidence, summarised, was that, although Mr Malik’s matter was referred to him on 14 January 2003 by the
SSTUWA (which was well within the 28 day time limit), the notice of application was filed three days out of time because of
pressure of work and only after, on 6 February 2003, Mr Malik telephoned to ask for a copy of his application. Mr Cox had,
however, seen Mr Malik about the matter on several occasions, presumably before 6 February 2003. (There was no evidence of
culpability in that respect on the part of Mr Malik).
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FINDINGS AT FIRST INSTANCE
52 The Commissioner at first instance took into account the following matters—

(a) Whether there was an acceptable explanation for the delay.
(b) The merits of the substantive application.
(c) Whether Mr Malik took steps to make it clear to the appellant that he was unhappy with his termination.
(d) That he would contest his termination, and
(e) Prejudice to the appellant.

53 The Commissioner also held that she should not exercise her discretion in relation to a matter of this nature unless there is
good reason to do so.

54 The Commissioner made the following findings which were relevant—
(f) That the appellant was aware that Mr Malik was considering contesting his termination.
(g) That it was not in dispute that Mr Malik’s wife contacted Ms Dansie, the appellant’s acting senior consultant

at the Complaints Management Unit, on 8 January 2003 requesting advice as to the time frame remaining for
Mr Malik to appeal against the appellant’s decision.

(h) That Mr Malik’s former representative, Mr Mark Cox, gave evidence by affidavit that because of his heavy
work load in January 2003 he did not comply with the requirement to lodge this application within the
required 28 day time frame.

(i) That the delay in lodging the application was not due to any omission on the part of Mr Malik.
(j) That Mr Malik made contact with Mr Cox on a few occasions in January 2003, to discuss his termination,

and on 6 February 2003 he telephoned Mr Cox to obtain a copy of his application.
(k) It was only then that Mr Cox realised that he had overlooked the filing of this application and once he

became aware of this error the application was lodged on 7 February 2003.
(l) That it was not appropriate to penalise Mr Malik because of an omission by his representative.
(m) That Mr Malik acted promptly to pursue his claim and liaise with Mr Cox on more than one occasion prior to

the application being lodged.
(n) That there might be an arguable case in relation to this matter.
(o) That whilst the relevant test to be applied is that of an arguable case, and the appellant maintained that there

was no merit at all in Mr Malik’s claim, there was some doubt about at least one aspect of Mr Malik’s
termination sufficient to attract a review by the Commission. The Commissioner found that there was an
arguable case because Mr Malik relied on the issue that the appellant did not deal adequately with his being
the subject of harassment by students “at the workplace”. Further, the appellant asserted that it was not
aware of this issue. When deciding to effect Mr Malik’s termination, this therefore, the Commissioner found,
remained “a live issue”. (There was, of course, no evidence of any harassment “at the workplace” but
evidence of “harassment” removed from the workplace).

(p) That the appellant was aware that Mr Malik was considering contesting his termination. In particular, it was
not in dispute that Mr Malik’s wife contacted Ms Dansie on 8 January 2003 requesting advice about the time
frame remaining for Mr Malik to “appeal the respondent’s decision”.

(q) That the balance of convenience lies with Mr Malik in that there was acceptable reason for the delay, there
was sufficient to establish an arguable case, and the appellant was aware of the possibility of the case being
contested.

(r) That Mr Malik was only three days out of time in lodging his application, and given that there did not appear
to be any significant disadvantage to the appellant to allow this application it would be unfair not to accept
the application.

ISSUES AND CONCLUSIONS
Some Principles and Authorities
55 This was a discretionary decision as that term is defined in Norbis v Norbis [1986] 161 CLR 513 (see also Coal and Allied

Operations Pty Ltd v AIRC and Others [2000] 203 CLR 194).
56 Thus, the appellant must establish that the exercise of the discretion at first instance miscarried, in accordance with the

principles laid down in House v The King [1936] 55 CLR 499 (see also Gromark Packaging v FMWU 73 WAIG 220 (IAC)).
57 If the appellant does not do so, then the Full Bench has no warrant to interfere with the exercise of the discretion at first

instance, and particularly no right to substitute its own exercise of discretion for that at first instance.
58 Next, the question is what approach should be taken to the determination of the question of whether the Commission should

accept the referral out of time if it considers that it would be unfair not to do so.
59 We were referred to a number of authorities where the Australian Industrial Relations Commission considered what were

relevant factors in determining such a question under similar legislation. What will be the main relevant factors or the
frequently recurring relevant factors is something which is obvious (see the next paragraph for reference to authorities).

60 There is a body of authority relating to similar applications under what I will call “limitation legislation”, or limitation
provisions in legislation (see, for example, Brisbane South Regional Health Authority v Taylor [1996] 186 CLR 541, also
Clayton v Aust (1993) 9 WAR 364 (FC) and Baker v Shire of Albany (1994) 14 WAR 46 (FC), as well as Girando and Another
v Girando (1997) 18 WAR 450 (FC)).

61 I respectfully quote and apply what McHugh J said in the Brisbane South Regional Health Authority v Taylor (op cit) at pages
552-554—

“Thus for many centuries the law has recognised the need to commence actions promptly and to prosecute them
promptly once commenced. As a result, courts exercising supervisory jurisdiction over other courts and tribunals in
their jurisdictions have power to stay proceedings as abuses of process if they are satisfied that, by reason of delay
or other matter, the commencement or continuation of the proceedings would involve injustice or unfairness to one
of the parties.
The effect of delay on the quality of justice is no doubt one of the most important influences motivating a legislation
to enact limitation periods for commencing actions. But it is not the only one. Courts and commentators have
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perceived four broad rationales for the enactment of limitation periods. First, as time goes by, relevant evidence is
likely to be lost. Second, it is oppressive, even “cruel”, to a defendant to allow an action to be brought long after the
circumstances which gave rise to it have passed. Third, people should be able to arrange their affairs and utilise
their resources on the basis that claims can no longer be made against them.
...
The final rationale for limitation periods is that public interest requires that disputes be settled as quickly as
possible.
In enacting limitation periods, legislatures have regard to all these rationales. A limitation period should not be seen
therefore as an arbitrary cut off point unrelated to the demands of justice or the general welfare of society. It
represents the legislature’s judgement that the welfare of society is best served by causes of action being litigated
within the limitation period, notwithstanding that the enactment of that period may often result in a good cause of
action being defeated. Against this background, I do not see any warrant for treating provisions that provide for an
extension of time for commencing an action as having a standing equal to or greater than those provisions that enact
limitation periods. A limitation provision is the general rule; an extension provision is the exception to it. The
extension provision is a legislative recognition that general conceptions of what justice requires in particular
categories of cases may sometimes be overridden by the facts of an individual case. The purpose of a provision such
as s.31 is “to eliminate the injustice a prospective plaintiff might suffer by reason of the imposition of a rigid time
limit within which an action was to be commenced.” But whether injustice has occurred must be evaluated by
reference to the rationales of the limitation period that has barred the action. The discretion to extend should
therefore be seen as requiring the applicant to show that his or her case is a justifiable exception to the rule that the
welfare of the State is best served by the limitation period in question. Accordingly, when an applicant seeks an
extension of time to commence an action after a limitation period has expired, he or she has the positive burden of
demonstrating that the justice of the case requires that extension”.

62 This Commission has itself developed an approach to the determination of s.29(3) questions (see Andrew v Metway Property
Consultants and Auctioneers (2002) 82 WAIG 3260 per Beech SC and Azzalini v Perth Inflight Catering (2002) 82 WAIG
2992 per Kenner C).

63 It is trite to observe that different principles govern the granting of an extension of time for complying with a particular rule or
procedure, on the one hand (see, for example, Jackamarra v Krakouer and Another (1998) 195 CLR 516) and the seeking of
an extension of time for appealing against a judgment, on the other (see, for example, Gallo v Dawson (1990) 93 ALR
479 (HC) and see the discussion of this point in Cousins v YMCA of Perth (2002) 82 WAIG 5 at 16 per Kennedy J (IAC)).

64 Of course, the application for extension of time at first instance was in another category again as is quite clear from the dicta of
McHugh J cited above. This was effectively an application for extension of time within which to commence proceedings
outside a prescribed statutory limitation period.

65 Even if the word “unfair” were not used in s.29(3) of the Act, the matter would have to be decided according to equity, good
conscience and the substantial merits of the case, s.26(1)(a) and s.26(1)(c), and thus according to whether the decision was fair
or not.

66 No relevant factors are prescribed by the Act, save and except in s.26(1)(c). Thus, the Commission was required to determine
the matter according to the relevant factors as the Commission finds them. Mr Malik sought an extension of time to commence
an application for relief after the expiry of a limitation period and bore the positive burden of demonstrating that the justice of
the case required that extension (see Brisbane South Regional Health Authority v Taylor (op cit) at pages 553-555 per
McHugh J).

67 There was some argument before the Full Bench about evidence and what evidence or rather what should constitute evidence
in the Commission. That question has long been settled in this Commission. The Commission is entitled to act upon the
assertions of advocates without hearing other evidence; but if the assertions are challenged it would at least be imprudent on
the part of the Commission not to examine the matter further (see R v The Commonwealth Conciliation and Arbitration
Commission and Others; Ex parte The Melbourne and Metropolitan Tramways Board [1965] 113 CLR 228).

68 Of course, it will not, in my opinion, in any event, be prudent for the Commission to accept assertions from the bar table
against evidence on oath or affirmation. In this case, both parties at first instance relied on evidence on affidavit untested in
cross-examination. Any omissions in compliance with the PSM Act were not developed, or, indeed, referred to by counsel for
Mr Malik at first instance (see page 10 of the transcript at first instance). Counsel made assertions from the bar table at first
instance about matters of the merit of the dismissal which the Commissioner queried should be made and then purported
incorrectly to substitute still more assertions of fact which were in fact a recitation of the particulars of the application, which
he sought to make evidence by assertion in the face of the sworn and unchallenged evidence of Mr Beswick and Ms Dansie
from the bar table. This was also done in the face of the Commissioner’s query of assertions of fact from the bar table (see
pages 9-10 of the transcript at first instance). The evidence on the principles to which I have referred was unreliable and should
not have been admitted, could not be admitted, and even if admissible could not be relied upon to make any safe finding. There
were significant gaps in the evidence for Mr Malik and it would certainly have been unsafe and unsound for the Commissioner
to rely on assertions from the bar table to fill those gaps, or to admit them as evidence when Mr Malik had elected to support
his case by evidence on affidavit, and the appellant relied on affidavit evidence as well, and no witness was challenged in
cross-examination.

69 Significantly, the evidence for the above-named Director General, at first instance, directed to proving that the PSM Act and
any relevant policy had been complied with, and that all matters of allegation and criticism were raised with Mr Malik so that
he could respond, and that the whole process was procedurally fair, and, further, that Mr Malik was correctly and fairly
dismissed for his substandard performance as a teacher, was not challenged by any but inadmissible and/or unreliable evidence
from the bar table. In any event, nothing from the bar table was directed, including any submissions, to the requirements of the
PSM Act or to procedural fairness.

70 In addition, axiomatically, the grounds of the application could not constitute evidence.
71 In this case, there was no real conflict in the evidence contained in the affidavits, since Mr Cox’s evidence was confined to the

reasons for delay in filing the application for relief.
Principles Applied to Extensions of Time – Limitation Periods
72 There have been some discussions in the Australian Industrial Relations Commission about the principles which apply in these

matters and we were taken to those authorities by counsel. I do not agree, with respect, with the view expressed in Clark v
Ringwood Private Hospital (1997) 74 IR 413 (AIRC) or in Telstra-Network Technology Group v Kornicki (unreported) AIRC
Print 3168, 22 July 1997, that primary consideration should be given to two factors, namely the merits of the claim and the



83 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 3061

explanation for any delay, and that there are factors requiring, as a rule, secondary consideration. It is fair to observe that the
first two mentioned factors will nearly always be weighty factors, but I prefer not to categorise them as constant major factors.

73 I agree that Mr Malik actively contested the decision to terminate his employment prior to filing the application and that that is
a factor, as well as any question of prejudice to the employer, caused by the failure to file a claim within time.

74 In this case, it is quite clear that Mr Malik did not seek to discharge the positive burden on him as to the merits of the claim. He
elected to discharge that burden by the sworn evidence of Mr Cox in relation to another factor, namely the question of delay,
but only that. Mr Cox gave no evidence about the merit of the claim and there was no other evidence at all for Mr Malik. There
was substantial evidence for the appellant on that point, and it was uncontradicted.

75 In Clark v Ringwood Private Hospital (op cit) (AIRC) and Turner v K & J Trucks Coffs Harbour Pty Ltd (1995) 61 IR
412 (AIRC), evidence was given in similar matters relating to the merits.

76 In Brodie-Hanns v MTV Publishing Ltd (1995) 67 IR 298 at 301 (AIRC) Marshall J observed—
“In the circumstances the Court has not had available to it any evidence to justify it holding any view on the merits
of this matter. This aspect is neutral.”

77 I would also add that, even if the Commission is to assess the merits in a rough and ready way, as the Industrial Appeal Court
said in Cousins v YMCA of Perth (op cit) (IAC), in relation to applications to institute appeals out of time, the onus still lies on
an appellant under s.29(3) of the Act to positively discharge its burden and if it requires sworn evidence to do so then that is
what must be adduced.

78 There was no attempt at first instance to adduce the necessary evidence where evidence in the face of the sworn evidence of the
appellant’s witnesses was patently required in order to enable Mr Malik to discharge his burden.

Submissions About the Evidence on Appeal
79 Mr Randles (of Counsel) submitted on behalf of Mr Malik that Mr Malik, at first instance, had suffered disadvantage because

the appellant had adduced evidence on affidavit. There is simply no merit in that submission for the following reasons—
(s)At first instance, Mr Malik succeeded.
(t) Mr Malik elected to adduce the evidence of Mr Cox by affidavit and to adduce no other evidence. His counsel did

not seek to cross-examine on the affidavits of Mr Beswick and Ms Dansie.
(u) All of the affidavits were tendered without objection.
(v) There was no application on the part of Mr Malik to adjourn to tender further evidence, and no indication to

the Full Bench what other evidence might have been adduced, if any. Further, there was no suggestion that
the evidence would be at all material.

(w) Mr Malik is bound by his case at first instance (see Metwally v University of Wollongong (1985) 60 ALR
68 (HC)).

80 For all of those reasons, there is simply no substance in that submission.
This Commission’s Approach to s.29(3) Matters
81 In my opinion, deciding the question of whether an application under s.29(1)(b)(i) of the Act should be accepted out of time

pursuant to s.29(3) of the Act involves, inter alia, the following principles, practices and considerations:-
(x) There is a positive burden on an applicant to establish that an application should be accepted outside the

limitation period of 28 days.
(y) That may often require evidence on oath or affirmation and the deponent or witness will be subject to cross-

examination as a matter of fairness (see, too, Clayton v Aust (op cit) (FC)).
(z) The applicant will, in many cases, be required to establish that he/she has a case on the merits. That is that

the case has merit and is likely to succeed, not that it is barely likely to succeed or unlikely to succeed. (This
will not, however, require a full investigation of the merits (see Lucic v Nolan and Others 45 ALR 411 at
416-417 per Fitzgerald J (FC))).
I do not use the word “arguable” in this context because that is a term which applies more to matters of law
and therefore to a proceeding such as an appeal. The merits of a case at first instance which depends, more
often than not, on the evidence as well as the law is a different matter and should not be characterised as
merely “arguable” or not.

(aa) There is a positive burden on the applicant to establish that the discretion to be exercised under s.29(3)
should be exercised in his/her favour.

(bb) A satisfactory explanation for any delay is an important factor and should be established by any applicant
under s.29(3). The culpability or otherwise of the applicant for the delay is part of that factor. (The error of a
solicitor or other representative where the applicant has not been at fault is an important factor which may
assist the applicant (see Clark v Ringwood Private Hospital (op cit) (AIRC)).

(cc) The extent of any delay is also important.
(dd) The prejudice to either party in the refusal or granting of the application will be an important factor to

consider. In particular, the prejudice to the respondent caused by the delay is important, not the least insofar
as it might affect his/her ability to prepare and conduct his/her case.

(ee) Whether the applicant actively contested the decision to dismiss his/her dismissal before the application was
filed is also relevant.

(ff) The public interest in disposing of a matter expeditiously will also be relevant.
(gg) The interests of the parties and other material interests as prescribed by s.26(1)(c) of the Act will be relevant.
(hh) It is not possible to list all of the factors which might be relevant.

82 The evidence before the Commission was quite clear and the Commissioner at first instance was entitled to find and should
have found, for the reasons which I now express, and have also expressed in part above:-

(ii) That Mr Malik was dismissed following a process carried out fairly and in accordance with s.79 of the PSM
Act. (There was no or no sufficient evidence to the contrary).

(jj) That Mr Malik was validly dismissed for his substandard performance as a teacher as s.79 of the PSM Act
empowered the appellant to do. (The evidence was not contradicted).
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(kk) That there was no or no sufficient evidence adduced to the contrary and all of the evidence for the appellant
was to that effect. There was no evidence by or on behalf of Mr Malik, and the evidence for the appellant
was not challenged.

(ll) That the facts were that Mr Malik was guilty of substandard performance warranting his dismissal. This was
not denied by any evidence by him or on his behalf, including no evidence of any response by way of denial
or otherwise to the reports, letters and investigatory reports given to him for comment. Indeed, his own
responses were not even adduced in evidence by his own counsel. Significantly, there was no evidence that
he had asserted that he was competent at any time, or that his performance was not substandard. Further,
there was, in particular, no evidence before the Commissioner of his own conduct.

(mm) It was also clear, and the Commissioner was entitled to find, that the fact that Mr Malik was harassed, if he
were, by a student after the relevant reviews and investigation was, in any event, entirely irrelevant; even if it
were so that this assertion was true, then the fact did not at all dilute the evidence of a procedurally fair
dismissal for a good reason, namely substandard performance.

(nn) In my opinion, too, it would be unsafe to rely on hearsay evidence of an assertion by Mr Malik, even if it
were relevant, when he bore the positive burden of enabling the justice of his case and did not assert his case
in evidence. Indeed, as I have said, he gave no evidence at all. It was open to the Commissioner to find as
she did for those reasons, and the Commissioner should have so found.

(oo) As to other matters of fact, there was uncontroverted evidence that Mrs Malik and Mr Malik had made it
clear to Ms Dansie, the appellant’s officer, that Mr Malik was contemplating and indeed had taken
proceedings in the Commission in relation to his dismissal. It was open to the Commission to find that there
was adequate warning, if such were necessary, that this was to occur before the limitation period expired.
That was a relevant factor in Mr Malik’s favour. In any event, the delay was negligible.

(pp) As was conceded, it was open to find that there was no prejudice occasioned by the delay, to the appellant,
so that there was no prejudice other than the general prejudice of having to defend an application out of time
occasionable to the appellant.

(qq) It was open to find that in the absence of the establishment of a case of merit then the appellant would be
prejudiced by being required to defend a case without merit or with little merit.

(rr) It is also clear and it was open to the Commissioner to find, and she was correct to have found, on Mr Cox’s
evidence, that Mr Malik took all reasonable steps to have solicitors instructed in time to make the application
within the time limit prescribed by the Act. It was his solicitor’s duty to file the application in time, as
instructed. It was not the responsibility of Mr Malik to supervise his solicitors on a frequent or daily basis in
the discharge of their responsibilities to him, and there is no merit in the submission made to the Full Bench
to that effect for those reasons.

(ss) It was open to find, too, and it should have been found, that the failure to comply with the time limit
prescribed for the filing of the application was entirely the fault of his solicitors.

(tt) It was correct to find that it was no fault of Mr Malik’s that his solicitors failed to file the application in time.
(uu) For the reasons which I advance hereinafter, it was also open to find that Mr Malik established to the

Commissioner at first instance no real merit in his claim. Indeed, in the absence of evidence by or on behalf
of Mr Malik, the Commissioner could not be satisfied positively that there was any merit in the claim.
The only evidence of merit was that of the merit of the appellant’s defence, being the evidence of
Mr Beswick and Ms Dansie. There was ample evidence of that. It was open to find, and the Commissioner
should have found, that the claim was without merit, or had it been established to have merit, that there was
very little.
Put another way, it was not established on behalf of Mr Malik, that a dismissal for substandard performance
as a teacher after a fair and statutorily regular process was not an unfair dismissal within the meaning of the
principle in Miles and Others t/a Undercliffe Nursing Home v FMWU 65 WAIG 385 (IAC); or rather that
there was sufficient merit in such a claim. Indeed, the contrary was established.

83 In my opinion, the relevant factors in this matter were as follows:-
(vv) The application was filed only three days out of time, a negligible period.
(ww) There was no detriment or prejudice caused to the appellant by the late filing because the appellant knew that

such action was contemplated, having been so advised, and the fair hearing of the matter could not be
prejudiced by the filing of the application only three days late. In other words, the ability to collate evidence
and the memory of the witnesses could not or should not be affected by such a small period as three days
having elapsed.

(xx) An acceptable explanation of lateness was provided which revealed that the fault was not Mr Malik’s.
(yy) Mr Malik himself was not culpable in the matter of lateness and could not fairly be held so. The fault was his

solicitors, not his.
(zz) The prejudice arising from the lateness would be the general prejudice to the appellant in that the appellant

would have to defend an application which it would otherwise not have to defend, and the particular
prejudice that it would have to defend a claim not established as having merit.

(aaa) There was nothing in the evidence or no submission which could properly lead the Commission at first
instance to conclude that Mr Malik’s case was not lacking in merit. At best, and it should have been so
found, the case for Mr Malik was barely arguable or weak. The test which was applied should not be
whether there was a live issue, and the Commissioner erred in so finding. Further, the Commissioner erred in
finding that the balance of convenience was a relevant factor in determining the matter before it or any part
of any relevant test.

(bbb) It was not established that there was any merit in Mr Malik’s claim.
84 Having regard, too, to the rationales referred to by McHugh J in Brisbane South Regional Health Authority v Taylor (op cit) at

pages 552-553:-
(ccc) There was no suggestion that relevant evidence was likely to be lost so that was not a relevant consideration;

nor could such a proposition be tenable in this case, after 31 days only had elapsed from the date of alleged
dismissal.
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(ddd) It was not suggested, nor could it be, that it was oppressive or cruel to the appellant to allow the application
to be brought, because it was not sought to bring it long after the date of the unfair dismissal.

(eee) The appellant was not being prevented unduly in time from arranging its affairs and utilising its resources
because it was warned within the time limit of 28 days after the dismissal of likely action by Mr Malik,
which was a short time only after the dismissal had occurred.

(fff) The public interest does require that disputes, particularly in this jurisdiction, be settled as quickly as
possible. However, 31 days was not an inordinate amount of time, save and except importantly that the
dispute required to be settled out of time arose from a claim which lacked merit or was not established to
have any or any sufficient merit.  There was no or no sufficient evidence to establish that there was an unfair
dismissal within the meaning of the principles laid down in Miles and Others t/a Undercliffe Nursing Home
v FMWU (op cit) (IAC).

85 It is also to be observed that, on what was before the Commission, even if the claim were lodged in time, it might, at first
instance, be properly dismissed under s.27(1) of the Act for lack of merit.

86 I would also add that it would not be unfair not to accept the application out of time, for those reasons.
87 It was not established that it would be unfair not to accept the application out of time, and a finding that it should not be

accepted would, in fact, be in accordance with the equity, good conscience and the substantial merits of the case. Thus, the
correct decision, according to all of the relevant principles, including s.26(1)(a) would be to dismiss the claim, and such a
dismissal would take proper account of the interests of the parties in accordance with s.26(1)(c) of the Act.

88 For those reasons, the Commissioner at first instance should have dismissed the claim and erred in failing to do so.
89 For those reasons, ground 1.1 is not made out and fails. However, grounds 1.2 and 1.3 are, for those reasons, made out.
Finally
90 Thus, having regard to the rationales of the limitation period which had barred the referral, the burden on Mr Malik was not

discharged, and the Commissioner at first instance should have so found.
91 As a matter of fairness, Mr Malik could not establish what he was required to establish, namely that it would be unfair not to

accept the referral the subject of the application out of time; or as McHugh J put it in Brisbane South Regional Health
Authority v Taylor (op cit), the applicant did not and could not be found to have shown “that his case was a justifiable
exception to the rule that the welfare of the state is best served by the limitation period in question”. Indeed, all of the evidence
and all the factors before the Commission would lead and should have led to the conclusion that it would be entirely unfair to
accept the referral out of time because of its lack of merit.

92 For those reasons, the Commissioner erred in finding that it was unfair not to accept the referral by Mr Malik out of time. It
would be patently unfair to accept the referral where no merit in the claim was established. It is clear that the decision of the
Commissioner at first instance miscarried for the reasons which I have expressed, and the Full Bench is therefore entitled, on
the findings which I have said above were correctly made or those which should have been made, to substitute the exercise of
its discretion for that of the Commissioner at first instance. As a result of the exercise of that discretion, I would vary the
decision of the Commissioner at first instance, having upheld the appeal, and I would dismiss the application at first instance.

COMMISSIONER P E SCOTT—
93 The Reasons for Decision of His Honour, the President, set out the background to this matter.
94 I have also had the benefit of reading the Reasons for Decision of Commissioner Kenner, and agree with those Reasons.
COMMISSIONER S J KENNER—
95 The background to this appeal including the findings of the Commission at first instance, have been set out in the reasons for

decision of the President, which I gratefully adopt for present purposes.
Issues
96 An issue arising on this appeal, is whether the Commissioner at first instance erred in exercising her discretion pursuant to s

29(3) of the Industrial Relations Act 1979 (“the Act”), by accepting the respondent’s unfair dismissal application out of time.
A further issue arising is the approach for the Commission to adopt under s 29(3) of the Act, in considering whether to exercise
such a discretion.

Finding
97 The decision under appeal is a “finding” for the purposes of ss 7 and 49(2a) of the Act, in that the decision does not finally

decide, determine or dispose of the matter to which the proceedings relate, in this case an allegation of unfair dismissal: St
Michael’s School v ISSOA (2000) 80 WAIG 2839. In this case therefore, it is incumbent on the appellant to persuade the Full
Bench the subject matter of the appeal is of such importance that in the public interest, the appeal should lie.

98 In my opinion, the subject matter of the appeal does raise an important matter in relation to the exercise of the Commission’s
jurisdiction and power to extend time under s 29(3) of the Act, and therefore, should be regarded as a matter of such
importance, that in the public interest, the appeal should lie.

Principles to Apply - Contentions of the Parties
99 In essence, the appellant submitted that this Commission should adopt the approach taken by the Full Bench of the Australian

Industrial Relations Commission (“the AIRC”), in considering the now repealed s 170CE(8) of the Workplace Relations Act
1996 (Cth) (“the WRA”), dealing with extensions of time to file unfair dismissal applications under that legislation. In
particular, counsel for the appellant referred to Clark v Greenwood Private Hospital (1997) 74 IR 413 in this regard. In Clark,
the AIRC held that in terms of the relevant factors to consider under the then s 170CE(8) of the WRA, primary consideration
should be given to two factors, they being whether there is an acceptable explanation for the delay and the merits of the
substantive application. Following, secondary consideration should be given to other factors, including whether an applicant
has actively contested the decision to terminate the employment and any prejudice to the employer caused by the delay.

100 This also seemed to be the position adopted by counsel for the respondent on the appeal.
101 With due respect, and as with the views expressed by the President, I am not persuaded by this approach to the application of s

29(3) of the Act. In particular it seems to me that the purpose of provisions such as s 29(3) of the Act is to enable justice to be
done to both an applicant and a respondent, according to all of the particular circumstances of the case, not just some of them
or at least some in priority to others. Moreover, the injunction on the Commission to determine matters before it in accordance
with equity and good conscience and the substantial merits of the case and to have regard to the interests of the persons
immediately concerned in ss 26(1)(a) and (c) of the Act, would seem also to be relevant.



3064 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 83 W.A.I.G.

102 In Azzalini v Perth In-flight Catering (2002) 82 WAIG 2992 I had occasion to consider some of these issues. Whilst the facts
in Azzalini were very different to those in the proceedings the subject of this appeal, in relation to the appropriate tests to apply
in an application for an extension of time under s 29(3) of the Act, at pars [25 – 28] of that decision, I observed as follows—

“Statutory provisions similar to s 29(3) exist in other State industrial jurisdictions and also in the Federal
jurisdiction, in ss 170CE(7) and (7A) of the Workplace Relations Act 1996 (Cth) (“WRA”). The Australian
Industrial Relations Commission and the Industrial Relations Court of Australia, have considered the present
federal provisions and their predecessors, in a number of cases, as for example in Brodie-Hanns v MTV Publishing
Ltd (1995) 67 IR 298 and in Application by Telstra-Network Technology Group (1997) 42 AILR 3 - 590.
In this State, this Commission and the Industrial Appeal Court, have established and applied relevant principles in
relation to extensions of time from mandatory statutory time limitations imposed by the Act. In this respect, I refer
to the well known decisions in Tip Top Bakery v TWU (1994) 74 WAIG 1189; Ryan v Hazelby and Lester t/as
Carnarvon Waste Disposals (1993) 73 WAIG 1752 (both of which referred to and applied Gallo v Dawson (1990)
64 ALJR 458) and Robowash Pty Ltd v Michael (1997) 78 WAIG 2323.
Additionally, the Full Court of the Supreme Court in this State, in the often quoted judgement in Esther Investments
Pty Ltd v Markalinga Pty Ltd (1989) 2 WAR 196, held that four factors needed to be considered by the court
exercising a discretion to extend time including the length of the delay; the reason for the delay; whether there was
an arguable case and the extent of any prejudice suffered by the respondent.
Having regard to the principles referred to in these cases, and considering the nature of ss 29(1)(b)(i) and 23A of
the Act in my opinion, for the purposes of s 29(3) of the Act as it now is, consideration by the Commission of
whether it ought extend time for the purposes of this subsection should include the following—
(a) Prima facie, time limits imposed by the Act are to be complied with and it is for an applicant to establish the

circumstances such that the discretion to extend time should be exercised in his or her favour;
(b) An extension of time is not automatic and the discretion residing with the Commission to extend time is for the

purpose of enabling the Commission to do justice between the parties;
(c) It is for an applicant to demonstrate that strict compliance with s 29(2) of the Act will work an injustice and

be unfair in all of the circumstances;
(d) Considerations relevant to whether it would be unfair to not extend time include—

(i) the length of any delay;
(ii) the explanation for the delay;
(iii) steps taken if any, by the applicant to evidence non-acceptance of the termination of employment and

that it would be contested;
(iv) the merits of the substantive application in the sense that there is a sufficiently arguable case; and

(e) Whether there would be any prejudice to the respondent in granting the application to extend time although
the absence of prejudice to the respondent, without more, is not a sufficient basis of itself, to grant an
application for an extension of time.”

103 Nothing has been put in submissions by counsel for the appellant or the respondent to persuade me to adopt an approach
different to that set out above. I therefore adopt what I said in Azzalini for the purposes of the relevant principles to apply in
determining this appeal.

104 In my view, it is not necessary from the statutory scheme, to place any particular weight on any of the five factors, identified
above. No particular guidance is given by parliament as to what considerations are to be taken into account by the Commission
in determining whether to exercise the discretion conferred by s 29(3) of the Act.

105 It seems to me the cogency of each factor will depend entirely on the circumstances of the case before the Commission. For
example, it may be the case that in a particular matter the length of the delay beyond the 28 day time limit prescribed by
s 29(2) of the Act is very minimal and there is a very good explanation for the delay. However, it may also be in the same case,
that there is no merit at all in the application. For example, as occurred in Azzalini, the applicant in that case conceded that she
was never dismissed but resigned of her own free will, without any suggestion of undue influence from the respondent
employer or other vitiating factors. In these circumstances, regardless of the strength of any of the other factors, in my view, it
could never be unfair to not accept such a referral out of time, if the applicant’s claim had no prospects of success at all.
Looked at from the perspective of the employer, it would be manifestly unfair on a respondent, and quite contrary to ss
26(1)(a) and (c) of the Act, to accept such a referral out of time in those circumstances.

Conclusions
106 In the proceedings at first instance, affidavit evidence was led by both the respondent and the appellant. The evidence led by

the respondent went only to the issue of the reason for the delay. In short, that evidence was to the effect that the delay by the
respondent in filing his notice of application was laid at the feet of his solicitor. This was due to the solicitor’s work
commitments.

107 Affidavit evidence was adduced by the appellant going to the merits of the respondent’s claim, and in particular, the process
that the appellant undertook in enquiring into and determining issues surrounding the respondent’s under performance. It
would appear that taken as a whole, the appellant’s evidence on these matters was uncontroverted, although there were
submissions from the bar table from counsel, about aspects of the respondent’s case on the merits.

108 Of course, whilst in this jurisdiction it is well settled that the assertions of advocates from the bar table can be taken as
evidence in certain circumstances, where matters are controversial, and there is sworn testimony before the Commission,
assertions from the bar table cannot in my opinion, be taken to challenge or contradict evidence on oath.

109 Having regard to the evidence before the Commission at first instance, in my opinion the following conclusions were open.
Firstly, the length of the delay in filing the application was some three days and therefore a very short period.

110 In terms of the explanation for the delay, it was clear on the evidence, that the reason for the delay lay at the respondent’s
solicitor’s feet and was not contributed to or occasioned by any default of the respondent: Christie v Harvey and Hayward
(1900) 2 WAR 146 at 150 per Hensman J; Esther Investments Pty Ltd v Markalinga Pty Ltd (1989) 2 WAR 196 at 199;
Jackamara v Krakouer (1998) 195 CLR 516 at 543-544.

111 In terms of any steps taken to evidence non-acceptance of the termination of employment, there was evidence from the
appellant’s officers that they had been put on notice that the respondent would contest any dismissal.
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112 As to prejudice, there was no prejudice demonstrated by the appellant at first instance, other than the usual prejudice of having
to defend the respondent’s claim, if leave to extend time was granted.

113 Finally, and most importantly however, as to the merits of the substantive application, in my view, on the evidence, it was open
for the Commissioner to find, that the respondent’s claim lacked any merit at all. This is because not only did the respondent
not lead any evidence as to the merits, which he was obliged to do given that he bore the onus of persuading the Commissioner
at first instance to extend time, but there was also evidence adduced by the appellant positively against the assertion that the
respondent was unfairly dismissed.

114 The evidence tendered by the appellant at first instance, of Mr Beswick and Ms Dansie, dealt with both the appellant’s
conclusion that the respondent’s performance had been unsatisfactory, and that the process required to be engaged in under the
terms of the Public Sector Management Act 1994 (“the PSM Act”) had been complied with and was fair and comprehensive.
In my view, from the evidence adduced by the appellant, it was open to find that the respondent had been fairly adjudged to
have demonstrated unsatisfactory performance, and moreover, was afforded due process and natural justice, under the PSM
Act.

115 That being so, and in the absence of any evidence from the respondent and the discharge of the onus that rested on him, apart
from assertions from the bar table which should not be accepted in the face of sworn evidence to the contrary, in my view, the
respondent failed to demonstrate that the application at first instance had merit. Indeed, as I have observed above, the evidence
from the appellant, uncontroverted, established to the contrary.

116 In these circumstances, the Commissioner should have found that the respondent at first instance had not established on the
evidence any merit in his claim. Despite the short length of the delay and the reason for the delay not being attributable to the
respondent, the absence of established merit in the respondent’s claim meant the discretion to accept the referral out of time
pursuant to s 29(3) of the Act should not have been exercised in this case.

117 I would therefore uphold the appeal, vary the decision of the Commissioner at first instance and dismiss the respondent’s
application.

THE PRESIDENT—
118 For those reasons the Full Bench upheld the appeal and varied the order at first instance.

_________
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Order
This matter having come on for hearing before the Full Bench on the 28th day of July 2003, and having heard Mr D J Matthews (of
Counsel), by leave, and with him Ms K Jack, Industrial Officer, on behalf of the appellant, and Mr A J Randles (of Counsel), by
leave, on behalf of the respondent, and the Full Bench having reserved its decision on the matter, and reasons for decision being
delivered on the 20th day of August 2003, and the parties herein having waived their rights pursuant to s.35 of the Industrial
Relations Act 1979 (as amended), it is this day, the 20th day of August 2003, ordered as follows—

(1) THAT appeal No. FBA 13 of 2003 be and is hereby upheld in relation to grounds 1.2 and 1.3.
(2) THAT the decision of the Commission at first instance in application No. 151 of 2003 given on the

2nd day of May 2003 be and is hereby varied by deleting the whole of the order made and substituting
therefor an order in the following terms—
“THAT application No. 151 of 2003 be and is hereby dismissed.”

(3) THAT appeal No. FBA 13 of 2003 be and is hereby otherwise dismissed.
By the Full Bench

(Sgd.) P. J. SHARKEY,
[L.S.] President.
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Decision Applications proven
Appearances
Applicant Mr R J Andretich (of Counsel), by leave
Respondents Ms K Scoble (of Counsel), by leave
_________________________________________________________________________________________________________

Reasons for Decision
THE PRESIDENT—

INTRODUCTION
1 These are two applications brought pursuant to s.84A of the Industrial Relations Act 1979 (as amended) (hereinafter called

“the Act”) to enforce a provision of the Act, namely s.33(1)(c) of the Act. Both applications were heard together, by consent.
2 The Registrar made application to the Commission alleging by implication that the respondents, as the amended particulars to

each application provide, contravened or failed to comply with s.33(1)(c) of the Act.
3 The amended particulars of the grounds alleged against Mr Joseph Mulry, in FBM 3 of 2003, on 3 February 2003 (and in the

case of Mr Keith Byerley, in FBM 2 of 2003, on 4 February 2003), each being duly served with a summons, failed to attend
the Western Australian Industrial Relations Commission on 7 February 2003 and that each, without good cause, failed to
attend the Commission on that date.

4 The applications are brought under s.84A of the Act, which section enables the Registrar, inter alios, if a person contravenes or
fails to comply with a provision of the Act, to make application in the prescribed manner to the Full Bench for enforcement of
the relevant provisions of the Act.

5 S.33(1)(a) and s.33(1)(c) of the Act are not provisions from which the Full Bench’s jurisdiction is excluded because these
applications do not relate to a civil penalty provision or provisions of the Act, or a provision, the contravention of or failure to
comply with which constitutes an offence under the Act.

6 S.33(1)(a) of the Act reads as follows:-
“the Registrar shall, on the application of any party, or by direction of the Commission, issue a summons in the
prescribed form to any person to appear and give evidence before the Commission and the summons may require
that person to produce before the Commission any books, papers, or other documents in his possession, or under his
control, in any way relating to the proceedings;”

7 S.33(1)(c) of the Act reads as follows:-
“subject to subsection (2), a person duly served with such summons, shall not without good cause, proof of which is
on him, fail to attend or to duly produce any book, paper, or document as required or refuse to be sworn as a witness
or to answer any question which he is required by the Commission to answer;”

8 Counsel for the respondents advised us that they did not admit that the summonses to witness had been validly served upon
them. It was therefore submitted to us by counsel for both parties that a conference pursuant to s.84A(4)(b) of the Act would be
unavailing and we formed a conclusion that that was the case because of the fundamental issue about validity of service.

9 The applications were opposed by the two respondents, Mr Joseph Mulry and Mr Keith Byerley, who as I understand it, at the
material times, were members of an organisation as that is defined in the Act, namely the Construction, Forestry, Mining and
Engineering Union of Workers (hereinafter called “the CFMEU”).

10 There were proceedings in the Commission at the centre of which was a dispute at a building site in a street called Bellevue
Terrace in a suburb which was not identified in these proceedings. (Those proceedings in application Nos 42 and 63 of
2003 involved the following parties, namely Silent Vector Pty Ltd trading as Sizer Builders (hereinafter called “Sizer”) as
applicant, and the CFMEU as respondent).

11 Those proceedings involved, amongst others, a firm called Tom’s Crane and Plant Hire (hereinafter called “Tom’s Cranes”).
The proceedings relating to application Nos 42 and 63 of 2003 took place before the Senior Commissioner on 7 February 2003,
and it would seem also on 14 February 2003.

12 Sizer was represented by an industrial agent, Mr Graham McCorry, in application Nos 42 and 63 of 2003 before the
Commission.

13 The CFMEU, of which organisation the respondents, Mr Byerley and Mr Mulry, would seem to have been members, was
involved in those proceedings.

14 The “principals” of the business of Tom’s Cranes, whether company directors or partners, included Mr Thomas Martinazzo
and his son, Mr John Martinazzo.

15 Mr Byerley and Mr Mulry were, at all material times, employees of Tom’s Cranes.
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16 Mr Mulry had been employed there for 30 years. Mr Mulry is in charge of rigging in his employment by Tom’s Cranes.
Mr Byerley had been employed there for three years and is a truck driver.

17 On 31 January 2003, on Mr McCorry’s application, summonses to witness were issued out of this Commission by the Registrar
to Mr Joseph Mulry and Mr Keith Byerley, the respondents, requiring them to appear to give evidence in the Commission and
to produce documents in relation to application No 63 of 2003 on 7 February 2003 at 10.30am (see exhibits 1A and B).

18 Mr McCorry, on 3 February 2003, attended at the premises of Tom’s Cranes in Malaga, in this state.
19 In the presence of Mr Tom Martinazzo, who introduced them, Mr McCorry spoke to Mr Mulry who identified himself as

Mr Mulry. Mr McCorry informed Mr Mulry that he had a summons to witness for him to attend the Commission in relation to
what happened at the Bellevue Terrace site on 18 January 2003.

20 Mr McCorry had with him an envelope containing five dollars, a letter from Mr McCorry with his name, address and telephone
number on it, and a copy of a summons to witness, issued out of the Commission to Mr Mulry (see exhibit 1A).

21 Mr Mulry told him that the matter had nothing to do with him and that he, Mr Mulry, did not want to be involved. Mr Mulry
would not accept the summons.

22 Mr McCorry went to give Mr Mulry the envelope, told him that he had been served with it, and then put the envelope
containing the summons to witness, the letter and the five dollar note in Mr Tom Martinazzo’s office. He told Mr Mulry that he
was putting the envelope in the office.

23 Mr Mulry said, in cross-examination, that he did not accept the summons because it did not concern him.
24 Mr McCorry did not advise Mr Mulry of his telephone number but it was on the letterhead.
25 On 4 February 2003, Mr McCorry again attended the premises of Tom’s Cranes in Malaga, and spoke to Mr John Martinazzo

who took him to the lunch room where Mr Byerley was eating his lunch, seated at a table. He was introduced to Mr Byerley by
Mr John Martinazzo, and told Mr Byerley that he had a summons to witness for him to attend and give evidence at this
Commission.

26 Again, he had with him an envelope containing a copy of the summons to witness, five dollars and a letter on his business
letterhead. He told Mr Byerley that he had a summons to witness for Mr Byerley to attend the Commission and give evidence
in relation to what happened on 18 January 2003. Mr McCorry did not tell him when to attend.

27 Mr Byerley told Mr McCorry also that he did not want to be involved in the matter with the union involved. Mr McCorry said
that he could not remember whether he had touched Mr Byerley with the envelope. Mr Byerley said that he had not.
Mr Byerley refused to accept it and Mr McCorry left it on the table in the lunch room in front of Mr Byerley, where a plate
would normally be placed in front of a person.

28 Mr Mulry said in evidence that he was not touched with the envelope by Mr McCorry. Mr Mulry admitted that Mr McCorry
may well have told him that he was required to give evidence and that there was a summons to witness in the envelope (see
exhibit 1B).

29 Mr Byerley said that Mr McCorry left the envelope some distance away from him in the lunch room, that is that he had not
placed it in front of him as Mr McCorry said he did.

30 It was their position that they, the respondents, had not been validly served with the summonses to witness.
31 Both respondents said that, in the past they had been summoned as witnesses to the Royal Commission into the Building

Industry, but they had no other experience of such matters.
32 Mr Tom Martinazzo rang Mr McCorry on 6 February on 2003 and said that Mr Mulry wished to speak to him. Mr Mulry

agreed that this had occurred. Mr McCorry and Mr Mulry then spoke on the telephone and Mr Mulry reiterated that he had not
been validly served with the summons to witness.

33 On 6 February 2003, Mr John Martinazzo told Mr Byerley and Mr Mulry that they had to attend the Commission for the
hearing on 7 February 2003. They had had no further communication with or from Mr McCorry and received none thereafter.

34 Some work coordinating the attendance of witnesses was done by a Mr Mulligan, the managing director of another company
involved in the proceedings.

35 On 7 February 2003, in the morning, various matters were dealt with by the Senior Commissioner which did not involve the
giving of evidence. There was also evidence from a witness or witnesses, not an employee or employees of Tom’s Cranes, and
that evidence was completed earlier than expected on the afternoon of 7 February 2003.

36 In mid-afternoon on that day, Mr McCorry said he went out to look, on the 18th floor at the Commission’s premises, for a
number of employees of Tom’s Cranes who had been summoned to give evidence, including Mr Byerley and Mr Mulry. None
of them were present. He had intended to call these persons. Of course, therefore, since they were not present, none was
therefore called to give evidence.

37 The matter was then adjourned to 14 February 2003. It was then sought through the bailiff at Midland to serve further
summonses to witnesses on the respondents to effect their appearance as witnesses in the Commission on 14 February 2003.
However, such service was unable to be effected, Mr McCorry said. Both Mr Byerley and Mr Mulry said in evidence that they
had been contacted by the bailiff at Midland who had left cards at their places of residence, but they gave no evidence that they
had responded in any way to those cards, or the attempts of the bailiff to contact them.

38 Both respondents also gave evidence that, had they been served with summonses to attend as witnesses on 14 February 2003,
they would have attended the Commission. I note, in that respect, that the summons for their appearance at the Commission on
7 February 2003 required not only that they appear to give evidence before the Commission at 10.30am on 7 February 2003,
but that also they appear “thereafter from day to day until discharged”.

39 At about 3.00pm on 7 February 2003, on the 18th floor at 111 St George’s Terrace, Perth, the Commission’s premises, outside
the courtroom, Ms Rayma Allison, the Associate to the Senior Commissioner, according to the evidence which she gave to the
Full Bench, called the names of a number of witnesses from a list of witnesses which she had. The names called included those
of Mr Byerley and Mr Mulry. Those gentlemen did not respond and were not present. There was, Ms Allison said, no order for
the discharge of witnesses made on 7 February 2003.

40 Mr Mulry’s evidence was that he attended the Commission on the afternoon of 7 February 2003, some time in the afternoon.
He did not attend in the morning because Mr John Martinazzo told him that he would not be needed and that he,
Mr Martinazzo, had work for him to do. Similar evidence was given by Mr Byerley.

41 Mr Mulry said that he was dismantling a crane at Bellevue Terrace in the morning of 7 February 2003.
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42 Mr McCorry could not remember whether he had asked Mr John Martinazzo to tell his employees not to attend on the morning
of 7 February 2003. When the employees came to the 18th floor, namely, in particular, a gentleman called “Cosimo” (I infer
Mr Cosimo Zannino), and Mr Mulry, they saw Mr Timothy Kucera, a solicitor representing the CFMEU, who told them that
they would not be called that day.

43 Mr Kucera was not called to give evidence in this matter, nor was Mr John Martinazzo.
44 There was an application made in the course of a submission in mitigation by counsel for the respondents that the matter be

adjourned to call Mr Kucera, but that was an application which could and should have been made earlier during the hearing of
the substantial application not during submissions in relation to mitigation, and therefore did not have merit.

45 Since Mr Kucera was, as Mr Mulry said “for my side of it”, Mr Mulry then went down in the lift to meet Mr Byerley, and
informed Mr Byerley, in the foyer of the building in which the Commission is situated, what Mr Kucera said, and then left.
Mr Byerley said that Mr Mulry told him that they would not be reached there that day.

46 Neither respondent informed any officer of the Commission or representative of the party calling them of their presence, nor
did they check whether they were discharged as witnesses. In fact, they were never discharged, as Ms Allison’s evidence
asserted.

47 They did not, in fact, give evidence or produce any documents, as they were required to do by the summonses to witness. The
summonses to witnesses required both gentlemen to “appear before the above-named Commission” and to produce any
relevant documents. They attended the Commission premises but they did not appear to give evidence as the summonses to
witness required them to do and as the Act required them to do.

48 Mr McCorry filed affidavits of service of the summonses to witness to Mr Mulry and Mr Byerley in matters 42 and 63 of 2003,
which he had sworn on 4 February and 7 February 2003 respectively. These were not in the form prescribed by regulation
91 of the Industrial Relations Commission Regulations 1985 (as amended) (hereinafter called “the Regulations”) (see
exhibits 2 and 3), but they were somewhat more detailed and unequivocally provided evidence of valid service (see
exhibits 2 and 3).

ISSUES AND CONCLUSIONS
49 These were applications alleging contraventions of or failures to comply with s.33(1)(c) of the Act by Mr Byerley and

Mr Mulry.
50 The crux of the applications was the allegation, in each case, that the respondents failed to appear on 7 February 2003 at the

Commission as required by summonses to witness. They did not attend the Commission on that morning, on their evidence,
which I accept. They did, however, attend the Commission in the afternoon of 7 February 2003, which evidence I accept.

51 It is for the applicant to prove each component of the contravention or failure to comply alleged, on the balance of probabilities
(see s.84A(8)), and, as Ms Scoble submitted, since the matter is a matter involving the question of penalties, according to the
test in Briginshaw v Briginshaw and Another [1938] 60 CLR 336 (“the Briginshaw test”).

The Briginshaw Test is Applicable
52 In my opinion, the Briginshaw test (op cit) is not incompatible with proof, on the balance of probabilities (see Neat Holdings

Pty Ltd v Karajan Holdings Pty Ltd [1992] 67 ALJR 170 at 170-171 per Mason CJ, Brennan, Deane and Gaudron JJ).
53 The Briginshaw test (op cit) as expressed by Dixon J in Briginshaw v Briginshaw and Another (op cit) at pages 361-362, was

expressed as follows:-
“… when the law requires the proof of any fact, the tribunal must feel an actual persuasion of its occurrence or
existence before it can be found. It cannot be found as a result of a mere mechanical comparison of probabilities
independently of any belief in its reality. No doubt an opinion that a state of facts exists may be held according to
indefinite gradations of certainty … at common law … it is enough that the affirmative of an allegation is made out
to the reasonable satisfaction of the tribunal. But reasonable satisfaction is not a state of mind that is attained or
established independently of the nature and consequence of the fact or facts to be proved. The seriousness of an
allegation made, the inherent unlikelihood of an occurrence of a given description, or the gravity of the
consequences flowing from a particular finding are considerations which must affect the answer to the question
whether the issue has been proved to the reasonable satisfaction of the tribunal.”

(See also the discussion of these matters by Hodgson J in “The Scales of Justice: Probability and Proof in Legal Fact-finding”
(1995) 69 ALJ 731).

54 In Malec v J C Hutton Pty Ltd [1990] 169 CLR 638 at 642-643, per Deane, Gaudron and McHugh JJ, it was said:-
“A common law court determines on the balance of probabilities whether an event has occurred. If the probability
of the event having occurred is greater than it not having occurred, the occurrence of the event is treated as certain;”

55 Thus, where, as in this case, an allegation of non-compliance with or contravention of a statutory provision is made, which, if
proven, leads to the imposition of a penalty, then the Briginshaw test (op cit) applies.

56 Therefore, because of the seriousness of the allegations made and the gravity of the consequences flowing from a finding of
contravention of or failure to comply with s.33(1)(c), these are considerations which must affect the answer to the question
whether the issues have been proved to the reasonable satisfaction of the Commission. That, of course, does not detract from
the statutory prescription of the civil standard applied pursuant to s.84(8) of the Act.

Onus on Witnesses - S.33(1)(c) of the Act
57 It is important, for the purposes of these proceedings and their determination, that, at all material times, the respondents were

required to prove that, if there were a failure to attend, or to duly produce any book, paper or document, then that failure to
attend or produce occurred with good cause. In other words, if a person duly served with a summons to witness fails to attend
or produce documents or otherwise fails to comply with the obligations imposed on that person by s.33(1)(c) of the Act and
alleges that she/he did so with good cause, then the onus of proof lies upon her/him at all times to establish that there was good
cause. Therefore, the onus lay on the respondents to prove, provided that there was a valid issuing of the summons in service,
that they failed to comply with the summons to witness for good cause.

Requirements of s.33 of the Act and the Regulations
58 S.33(1)(a) of the Act, for the purposes of these proceedings, must be read with s.33(1)(c) of the Act. The primary requirement

under s.33(1)(c) is as follows. A person duly served with a summons duly issued by the Registrar “to appear and give evidence
before the Commission” (s.33(1)(a)), or to produce documents before the Commission, or who is duly served and refuses to
give evidence in the Commission, or who is sworn and fails to answer any question which he is required to answer, without
good cause fails to comply with or contravenes s.33(1)(c) of the Act. To amplify that a little, s.33(1)(a) and (c), read together,
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require the Registrar to issue a summons to a person to appear and give evidence before the Commission and also sometimes to
produce documents (I paraphrase). S.33(1)(c) prescribes what an appearance is. A person duly served must not only attend the
Commission, but she/he must (subject to having any good cause not to) produce documents, be sworn in as a witness, and/or
answer any question which the Commission requires her/him to answer. That is her/his duty under the Act. If she/he does not
comply with or contravenes those clear requirements or one of them, the Act may be enforced against her/him.

Findings of Fact
59 With my colleagues, I have had the advantage of seeing and hearing Mr McCorry, Ms Allison, Mr Byerley and Mr Mulry give

evidence. I am satisfied that on the date of service, 3 February 2003, at the premises of Tom’s Cranes in Malaga, Mr Graham
McCorry informed Mr Joseph Mulry that he was serving him with a copy of a summons to witness to attend the Commission
to give evidence on 7 February 2003; I am satisfied and find that he made it clear that the envelope he had with him contained
a summons to witness, a five dollar note for conduct money, and a letter to Mr Mulry from Mr McCorry. I am satisfied, and I
find, that Mr Mulry refused to be served, said that the matter was nothing to do with him, and said that he did not wish to get
involved. It does not matter whether Mr McCorry touched him with the envelope or not, and it seems that it is not clear, on the
evidence, that he did.

60 I am satisfied and find that Mr Mulry did not physically take the envelope and the documents in it, and that Mr McCorry said
that he had been served, said that he would leave the documents in the envelope for Mr Mulry in Mr Tom Martinazzo’s office,
and then did so. That was not denied by Mr Mulry.

61 I am also satisfied and find that on 4 February 2003, again at the premises of Tom’s Cranes in Malaga, Mr McCorry was
introduced by Mr John Martinazzo to Mr Byerley. I am satisfied and find that Mr McCorry advised that he had a summons to
witness requiring Mr Byerley to give evidence for Sizer in the Commission on 7 February 2003. I am also satisfied and find
that, like Mr Mulry, Mr Byerley told Mr McCorry that the matter had nothing to do with him. I am also satisfied and find that
he declined to accept service of the summons or the other documents. Mr McCorry then, as I find, left the envelope near him
so that he could have picked it up.

62 There is not a great deal in dispute about any of the matters in issue.
63 Mr Mulry, on 6 February 2003, as was not in dispute on the evidence, told Mr McCorry that he would not attend.
64 I am satisfied and find that both gentlemen decided on 6 February 2003, after a discussion with Mr John Martinazzo, that they

would attend the Commission, having formed the view that they were required to do so. That they formed that view on the
advice of Mr John Martinazzo is not really material. The fact is that they did form that view. They were both, as their evidence
said, aware of the nature of summonses to witness and their obligations in relation to them because they had been summoned
to appear some little time before to the Royal Commission into the building industry. They made it clear in evidence that if a
summons to witness is served on a prospective witness then that witness is required to comply with it. It was their assertion
that they had not been validly served. However, they did attend the Commission, in any event. Further, because they did attend
at the Commission, I draw the inference that they apprehended that they were required to comply with the summonses and
attended the Commission to that end.

65 They did not attend on the morning of 7 February 2003 at 10.30am as the summonses to witness required them to do because,
according to their evidence, Mr John Martinazzo told them that they had to work.

66 I am satisfied that Mr Mulry and a fellow employee called Cosimo Zannino, also summoned as a witness, attended on the 18th

floor of the Commission at about 1.30pm, after lunch, on 7 February 2003, and that they did not contact any officer of the
Commission, Mr McCorry, or any other person as a representative of the party who summoned them. I so find. I am also
satisfied that they left the premises and did not appear as they were required to do. Mr Mulry advised Mr Byerley downstairs
that they were not required that day and should leave. This occurred in the foyer of the Commission’s premises. In particular,
they were not present at 3.00pm on the 18th floor when Ms Allison, Associate to the Senior Commissioner, called a number of
witnesses by name, including Mr Byerley and Mr Mulry, for the purposes of their being called to give evidence.

67 The proof under the Act was upon Mr Mulry and Mr Byerley to establish why they did not appear to give evidence since they
were alleging good cause for not doing so. I attach and can attach little weight to the hearsay evidence of Mr Mulry that he was
told by Mr Kucera, solicitor for the CFMEU, that they would not be called as witnesses and would not be required. It is quite
clear that Mr Mulry was predisposed to accept what he said because of the fact that he knew Mr Kucera as being on his side of
things.

68 Further, Mr Byerley’s acceptance of Mr Mulry’s explanation that they were not required because Mr Kucera had said so was a
matter of very little significance. I attach little weight in a case, such as this, where the burden of proof that there was a good
cause not to appear lay upon Mr Mulry and Mr Byerley, to hearsay evidence. Further, even if that evidence were admissible
and substantial weight could be given to it, such a reason could not constitute good cause. In that connection, I formed the view
and find that both gentlemen were reluctant to attend and it is an open inference that they were glad to get away. I also note, in
that respect, that they had said that the matter had nothing to do with them, that both of them were concerned because the union
was involved, and that they said they were willing to answer any fresh summons to witness to appear in the Commission on
14 February 2003. However, both also acknowledge that if served with a summons to witness they must comply with it. In this
case, they went part of the way to complying with the summonses, but did not, in fact, comply with them. It is not essential to
the determination of this matter, but I note, however, that they gave no evidence that they responded to the bailiff at Midland
who was charged with serving a further summons to witness on them to attend on 14 February 2003. I note that Mr McCorry’s
evidence, which was not contradicted, was that that attempt to serve them with further summonses to witness was ineffectual.
Those are the facts, as I find them, applying the Briginshaw test (op cit).

69 It is noteworthy, and I find, that there was no order to discharge these gentlemen as witnesses and that they were not present
when they were called with a view to their giving evidence. Had they remained and made proper inquiries and made
themselves known to the proper persons, they would have been available to give evidence when Ms Allison called them.
Neither respondent appeared to give evidence before the Commission nor did they produce documents; nor did either seek to. I
am satisfied and so find. They did not comply with and contravened, as I find it, s.33(1)(c) of the Act.

70 In this case, the requirement of s.33, read with the relevant regulations, is as follows:-
(a) The Registrar is required by the Regulations by the use of the mandatory word “shall”, on the application of a

party, to issue a summons in the prescribed form (see s.33(1)(a)).
(b) The Registrar issues a summons to any person to appear and give evidence before the Commission (see

s.33(1)(a)).
(c) Further, the summons may require that a person ((ie) the person to whom the summons is issued), produce

before the Commission any books, papers or other documents in his/her possession or under his/her control
relating to the proceedings.
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(d) Subject to his/her right to require cause to be shown for him/her to be required to appear, pursuant to s.33(2), a
person duly served with such summons, shall not without good cause, proof of which is on him/her, fail to
attend or to duly produce any book, paper or document as required or refused to be sworn as a witness or
answer any question which he/she is required to by the Commission to answer (my emphasis) (see s.33(1)(c)).

(e) There are a number of prescriptions for the form of summons, its service and proof of service in regulation
83 of the Regulations:-

(a) A summons to witness must be in accordance with Form 26.
(b) A summons shall be directed to one witness only.
(c) Each summons shall be prepared in duplicate by the party requesting it and be filed with the

Registrar and the Registrar shall retain the original and sign and affix the stamp of the Commission
to the duplicate and issue it to the party applying for the purpose of service.

(d) Service of a summons shall be by serving it personally on the person named in the summons (my
emphasis) (see regulation 83(4)).

(e) At the time of service, the person serving the summons shall tender to the person named in the
summons sufficient money to enable him to travel between his residence or place of employment
(whichever is appropriate) and the place of hearing mentioned in the summons.

(f) Proof of service is by declaration in accordance with regulation 91 of the Regulations which reads as
follows:-

“(1) Where service of any document is required under the Act or these regulations proof
of such service shall be given by statutory declaration in accordance with Form
2 filed in the office of the Registrar within 7 days of the date upon which service is
effected unless the date given for the hearing of the matter is within that time in
which case the proof of such service shall be given not later than the date for the
hearing of the matter to which the document relates.

(2) The declaration of service shall state with particularity the full name and the address
of each person or party served, and the method by which service was effected.

(3) When service of any document is effected by prepaid post, unless the contrary is
proven such service shall be deemed to have been effected at the time at which the
letter containing the document would be delivered in the ordinary course of post.”

Personal Service – How is it Effected and was there Valid Personal Service?
71 There is no prescription of what constitutes personal service in the Act or the Regulations. That is somewhat different from

rule 72.2.1 of the Rules of the Supreme Court which reads as follows:-
“Personal service of a document is effected by leaving a copy of the document with the person to be served, and if so
requested by him at the time when it is left, showing him—

(a) in the case where the document is a writ or other originating process, the original; and
(b) in any other case the original or an office copy.”

72 Personal service can be effected even if a person does not take a document into his or her physical possession but asks the
process server to leave it on his or her desk or to hand it to some other person who is with him or her at the time (see Ainsworth
v Redd (1990) 19 NSWLR 78 at 88-89).

73 If a defendant refuses to take the process which must be personally served on him or her, it is not an assault by the process
server if he or she necessarily touches the defendant with the document trying to put it into the defendant’s coat (see Rose v
Kempthorne (1910) 103 LT 730 at 731, cited by Seaman, “Civil Procedure Western Australia” 13542).

74 A document is properly left with the person for the purposes of the rule if the process server has seen the person in the room
which was then locked against him or her and then pushes it under the door calling out its nature (see Graczyk v Graczyk
(1955) ALR (CN) 1672, cited by Seaman, “Civil Procedure Western Australia” 13542).

75 Further, if the document to be served on a person is left with her or him in a sealed envelope, it is essential that its nature
should be brought to the persons mind (see Re a Debtor; ex parte petitioning Creditor v Debtor) [1938] 4 All ER 92 (CA) at
95, 98). That was done in this case.

76 Those authorities provide a guide that is not rigid authority for the purpose of determining this issue.
77 In my opinion, valid personal service occurs under the Regulations if a document is left for the person to be served, that person

having been made aware of the nature of the document and having been handed the requisite amount of conduct money.
78 I am satisfied, and find, as I have found above, that the summonses to witness were identified as such to both respondents by

Mr McCorry on his evidence, it not having been denied, and the documents were left in places where the persons could
themselves take possession of them, after such identification was made and conduct money tendered. Further, I am satisfied
and find that the respondents, after Mr McCorry’s visits and the service of the documents, accepted the advice of Mr John
Martinazzo that they were required to give evidence; more particularly, they accepted their obligation pursuant to their
evidence of the effect of the summonses to witness to give evidence and attended at the Commission. In any event, I am
satisfied that they were validly served, that they knew that they were validly served, and that they complied, in part, with the
summonses to witness by attending.

79 Valid personal service was effected, as I find it, because the documents, namely the summonses to witness, their nature and
their requirements, having been identified to each witness, was left with that person or in a place available to that person to
collect the documents. Valid service occurred whether they were touched with the documents or not. In the case of each
respondent, the later attendance at the Commission was acknowledgment of the documents left with them or for them and the
nature and effect of those documents. Further, in Mr Mulry’s case, the document was left with him in that it having been
identified was taken from his presence with his knowledge, he having been advised by Mr McCorry that this was to occur, to
Mr Tom Martinazzo’s office. In the case of Mr Byerley, the summons to witness having been identified to him was placed a
short distance away in the lunch room. If Mr McCorry’s evidence is accepted, it was placed immediately in front of him. If
Mr Byerley’s evidence was to be accepted, it was certainly left not far from him in the lunch room, having been shown to him
and described to him (see the discussion of this question in Ainsworth v Redd (op cit)).

80 I am therefore satisfied and find that there was valid personal service effected as required by regulation 83 of the Regulations
on both respondents for those reasons.
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81 I would also add that whether they were strictly validly served or not, their attendance at the Commission in answer to the
summonses, or in any event, would be sufficient to warrant a finding of valid service pursuant to s.27(1)(m) of the Act, or for
the Full Bench to exempt the applicant from the requirements of the Regulations, pursuant to regulation 93.

Validity of the Summonses and Affidavits of Service
82 There was no issue taken about the validity of the summonses and their compliance with the Act and the Regulations.
83 There was a submission on behalf of the respondents that the affidavits of service of the summonses to witness did not comply

with the Regulations (regulation 91).
84 The affidavits of service were not in the form prescribed. However, they contained all of the requirements of the Regulations

and more. Accordingly, pursuant to s.27(1)(m) of the Act, the affidavits should have been accepted by this Bench as evidence
and were. They were properly accepted as proof of service in each case, there being a minor error of form only. Further,
regulation 93 enables the Commission to treat the affidavits in the same manner as the Full Bench treated them. They are valid
and admissible proof of service therefore.

Was there Compliance by the Respondents with the Summonses and the Act?
85 It is a clear contravention of and non-compliance of s.33(1)(c) of the Act if a witness being duly summoned fails to appear

when called upon at the hearing and that failure to appear is without proven good cause.
86 The summons to witness gives rise to an obligation upon the person served, if validly served, to be present when wanted and

called upon (see R v MacFarlane and Others; ex parte O’Flanagan and O’Kelly [1923] 32 CLR 518 at 545), and that is to
appear, not merely to attend the court. At page 545, Isaacs J said this:-

“By a number of cases it has been well settled (1) that the breach of duty in that cases arises, not out of any contract
with the party causing the subpoena to be issued, but for disobeying the order of a competent authority (Couling v.
Coxe (2); Collins v. Godefroy (3)); (2) that this gives rise to an obligation to the Court to be present at each
particular moment the Court is sitting, and an obligation to the party to be there when he is wanted and called upon
ad testificandum (Lamont v. Crook (4)); (3) that failure to attend is a contempt (Mullet v. Hunt (5)) for which he
could be attached (Mullet v. Hunt (6) and R. v. Sloman (7); (4) that failure to attend was actionable if injury be
shown (Mullett v. Hunt and Horne v. Smith (8)); (5) that the plaintiff in such an action need not show that the
witness was indispensable, but only material (Mullett v. Hunt). That class of case rests, as it seems to me, on an
acknowledged basis that the law, for the advancement and preservation of justice, recognizes the legal right of every
litigant to have the litigation proceed in due course of law, and recognizes, as a means to that end, a corresponding
duty on every other person not to do anything the law forbids, or to fail to do anything the law commands him to do;
and, further, that, besides whatever public sanction exists for his breach of duty, an action for damages lies where
actual special prejudice is shown.”

87 This view of the law is borne out too by the words of s.33(1)(a) and (c) of the Act.
88 By those provisions, a person duly and validly served with a valid summons to witness is required to appear in the Commission

((ie) to attend and comply with the applicable requirements of s.33(1)(c) of the Act).
89 In this case, neither respondent attended or appeared to give evidence or produce documents or to do what the summons and

s.33(1)(c) of the Act required them to do. In particular, neither was present when called upon by an officer of the Commission,
namely the Associate to the Senior Commissioner, to appear after proceedings had been adjourned so that it could be
ascertained which witnesses were present; and, I infer, could then give evidence.

90 The summons was to appear and give evidence and produce documents and neither act occurred.
91 I emphasise that the summonses to witness and s.33(1)(c) required each respondent to appear and to give evidence and/or to

produce documents, and that mere attendance and subsequent departure without making arrangements for an appearance as
required was not and could not be an appearance within the meaning of s.33(1)(a), which must be read with s.33(1)(c) (see also
R v MacFarlane and Others; ex parte O’Flanagan and O’Kelly (op cit)).

92 It is noteworthy that the onus of proof lies and lay upon the respondents to establish that their failure to appear was for good
cause. The summonses were validly served, as I have found, and were validly issued. In this case, the burden upon the
respondents depended for its discharge on hearsay evidence, namely that Mr Kucera had told Mr Mulry and Mr Zannino that
they would not be required that day to give evidence. They in turn advised Mr Byerley what Mr Kucera had said. Mr Byerley
accepted that and left the Commission and he also failed thereby to appear in answer to the summons to witness and in
compliance with s.33(1)(a) and (c) of the Act.

93 First, I would not place any weight on that sort of hearsay evidence in a matter such as this, it not being safe to do so when
there is a clear onus upon the respondents to establish good cause for not appearing, and therefore for not complying with their
duties under the Act. It was the duty of the respondents to take all necessary steps through the officers of the Commission or by
contact with the party calling them to appear and give evidence and produce documents as they were required to do by the Act
and the summons to witness, and not to take the word of the solicitor for the opposing party about whether their obligations to
appear and give evidence etc were complied with. Second, if I were wrong in that finding, such advice from a solicitor for a
party acting against the party calling the witnesses was not the sort of advice that could be relied upon and is not and was not a
good cause for not appearing. (In a matter such as this, Mr Kucera should have been called. There was an assertion from the
bar table that he was interstate, but no application was made to adjourn to call him until after the completion of evidence, and
in relation to matters of mitigation only, to which it was not relevant).

94 This advice from Mr Kucera seems to have been given before the officer of the court, the Senior Commissioner’s Associate,
sought to ascertain which witnesses were present for the purposes of giving that evidence, in fact, emphasises the lack of good
cause for the witnesses not appearing. Further, the behaviour of the respondents manifested itself as an expressed refusal to
appear or to comply with the summons to witness, an assertion that there was no valid service, and a general reluctance to
participate in the proceedings expressed to Mr McCorry and apparent from what occurred after.

95 I was not satisfied, for the reasons which I have expressed, that the respondents had proven good cause for failing to appear. It
was not contended that the summonses to witness were invalidly issued, and, in fact, they were validly issued. I am satisfied
that the summonses were duly served in accordance with the Act and the Regulations and so find. Further, at no time was there
any attempt to show cause why the summonses to witness should be set aside pursuant to s.33(2) of the Act. I am so satisfied. I
was therefore satisfied that the respondents failed to appear in contravention of or non-compliance with s.33(1)(c) of the Act
and found the allegation of non-compliance or contravention proven, according to the Briginshaw test (op cit). I was further
not satisfied, on the balance of probabilities, that the respondents had proven good cause for failing to appear.
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Penalty
96 The available penalties under s.84A of the Act are:-

(a) Accepting an undertaking from the respondent.
(b) Issuing a caution to the respondent.
(c) Imposing a pecuniary penalty to a maximum of $500.00.

97 There were a number of relevant factors which arose from the facts and from the submissions in mitigation of penalty. First,
there was no evidence that either respondent was guilty of any previous non-compliance with or contravention of the Act. Next,
they actually did attend the Commission, but did not appear. Further, they apologised through counsel to the Full Bench and
expressed regret.

98 No undertaking was given about future conduct and that might, in any event, be somewhat academic. The Full Bench is
required to take account of mitigating circumstances (see s.84A(4) of the Act) and I did so.

99 I accept that they were aware of their obligations when served with the summonses to witness. I also accept that both
respondents did not wish to get involved because their union was a party, and I have some sympathy with them in their
dilemma. What, however, should be clearly and unequivocally expressed by this Full Bench is that persons who do not obey a
summons to witness and comply with the provisions of s.33(1)(c) of the Act without good cause, commit a serious
contravention or fail to comply in a serious manner with the Act. Such was the case here.

100 However, for those reasons, I agreed with my colleagues that the appropriate penalty to impose was to issue a caution to the
respondents.

COMMISSIONER J F GREGOR—
101 I have had the benefit of reading the Reasons of Decision of His Honour the President. I respectfully agree with the

conclusions that he reached and have no further comments to add.
COMMISSIONER P E SCOTT—
102 I have had the benefit of reading the Reasons for Decision of His Honour, the President. I agree with him that Mr Mulry and

Mr Byerley were both validly served with summonses by personal service, for them to appear and give evidence at the
Commission at 10:30am on 7 February 2003. Neither attended in accordance with the summons served on him. Neither
appeared and gave evidence as required by s.33(1)(c) of the Industrial Relations Act 1979. Further, neither demonstrated that
this failure was due to good cause.

103 Although both Mr Mulry and Mr Byerley attended the building in which the Commission hearing was taking place, neither
made himself available to give evidence, neither was present when called, and both left the building. Whether or not Mr Mulry
was told by the CFMEU’s solicitor that he was not required is not relevant. Even if it were, it does not show good cause for
their failure to comply with the summonses. They made no proper enquiries of appropriate persons to ascertain if they were
free to go.

104 Accordingly, I agree, for the reasons expressed that the respondents contravened s.33(1)(c) of the Industrial Relations Act
1979.

105 I also agreed with my colleagues that a penalty of a caution was appropriate in the circumstances.
THE PRESIDENT—
106 For those reasons, the Full Bench agreed that the appropriate penalty to impose was to issue a caution to the respondents.

_________
2003 WAIRC 08283

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES REGISTRAR, APPLICANT

and
KEITH BYERLEY, RESPONDENT

CORAM FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
COMMISSIONER J F GREGOR
COMMISSIONER P E SCOTT

DELIVERED THURSDAY, 8 MAY 2003
FILE NO/S. FBM 2 OF 2003
CITATION NO. 2003 WAIRC 08283
_________________________________________________________________________________________________________

Decision Application adjourned sine die
Appearances
Applicant Mr R J Andretich (of Counsel), by leave
Respondent No appearance
_________________________________________________________________________________________________________

Order
This matter having come on for hearing before the Full Bench on the 8th day of May 2003, and having heard Mr R J Andretich (of
Counsel), by leave, on behalf of the applicant, and there being no appearance by or on behalf of the respondent, and the above-
named applicant having made an oral application for an adjournment of the hearing, and the Full Bench having decided to grant the
application and reasons for decision will issue at a future date, and the parties herein having waived their rights pursuant to s.35 of
the Industrial Relations Act 1979 (as amended), it is this day, the 8th day of May 2003, ordered as follows—

THAT application No. FBM 2 of 2003 be and is hereby adjourned sine die.
By the Full Bench

(Sgd.) P. J. SHARKEY,
[L.S.] President.

_________



83 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 3073

2003 WAIRC 08956
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES REGISTRAR, APPLICANT
and
KEITH BYERLEY, RESPONDENT

CORAM FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
COMMISSIONER J F GREGOR
COMMISSIONER P E SCOTT

DECISION WEDNESDAY, 6 AUGUST 2003
FILE NO/S. FBM 2 OF 2003
CITATION NO. 2003 WAIRC 08956
_________________________________________________________________________________________________________

Decision Applications proven
Appearances
Applicant Mr R J Andretich (of Counsel), by leave
Respondent Ms K Scoble (of Counsel), by leave
_________________________________________________________________________________________________________

Order
This matter having come on for hearing before the Full Bench on the 6th day of August 2003, and having heard Mr R J Andretich
(of Counsel), by leave, on behalf of the applicant and Ms K Scoble (of Counsel), by leave, on behalf of the respondent, and the Full
Bench having found the allegation of contravention or failure to comply with s.33(1)(c) of the Industrial Relations Act 1979 (as
amended) to be proven, and having determined that reasons for decision will issue at a future date, and the parties herein having
waived their rights pursuant to s.35 of the Industrial Relations Act 1979 (as amended), it is this day, the 6th day of August 2003,
ordered as follows—

THAT a caution be issued to the above-named respondent in accordance with s.84A(5)(a)(ii) of the Act in respect of
the contravention or failure to comply.

By the Full Bench
(Sgd.) P. J. SHARKEY,

[L.S.] President.
_________

2003 WAIRC 08284
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES REGISTRAR, APPLICANT
and
JOSEPH MULRY, RESPONDENT

CORAM FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
COMMISSIONER J F GREGOR
COMMISSIONER P E SCOTT

DELIVERED THURSDAY, 8 MAY 2003
FILE NO/S. FBM 3 OF 2003
CITATION NO. 2003 WAIRC 08284
_________________________________________________________________________________________________________

Decision Application adjourned sine die
Appearances
Applicant Mr R J Andretich (of Counsel), by leave
Respondent No appearance
_________________________________________________________________________________________________________

Order
This matter having come on for hearing before the Full Bench on the 8th day of May 2003, and having heard Mr R J Andretich (of
Counsel), by leave, on behalf of the applicant, and there being no appearance by or on behalf of the respondent, and the above-
named applicant having made an oral application for an adjournment of the hearing, and the Full Bench having decided to grant the
application and reasons for decision will issue at a future date, and the parties herein having waived their rights pursuant to s.35 of
the Industrial Relations Act 1979 (as amended), it is this day, the 8th day of May 2003, ordered as follows—

THAT application No. FBM 3 of 2003 be and is hereby adjourned sine die.
By the Full Bench

(Sgd.) P. J. SHARKEY,
[L.S.] President.

_________
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2003 WAIRC 08957
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES REGISTRAR, APPLICANT
and
JOSEPH MULRY, RESPONDENT

CORAM FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
COMMISSIONER J F GREGOR
COMMISSIONER P E SCOTT

DECISION WEDNESDAY, 6 AUGUST 2003
FILE NO/S. FBM 3 OF 2003
CITATION NO. 2003 WAIRC 08957
_________________________________________________________________________________________________________

Decision Applications proven
Appearances
Applicant Mr R J Andretich (of Counsel), by leave
Respondent Ms K Scoble (of Counsel), by leave
_________________________________________________________________________________________________________

Order
This matter having come on for hearing before the Full Bench on the 6th day of August 2003, and having heard Mr R J Andretich
(of Counsel), by leave, on behalf of the applicant and Ms K Scoble (of Counsel), by leave, on behalf of the respondent, and the Full
Bench having found the allegation of contravention or failure to comply with s.33(1)(c) of the Industrial Relations Act 1979 (as
amended) to be proven, and having determined that reasons for decision will issue at a future date, and the parties herein having
waived their rights pursuant to s.35 of the Industrial Relations Act 1979 (as amended), it is this day, the 6th day of August 2003,
ordered as follows—

THAT a caution be issued to the above-named respondent in accordance with s.84A(5)(a)(ii) of the Act in respect of
the contravention or failure to comply.

By the Full Bench
(Sgd.) P. J. SHARKEY,

[L.S.] President.

FULL BENCH—Unions—Declaration made under
Section 71—

2003 WAIRC 09262
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES IN THE MATTER OF AN APPLICATION BY THE AUSTRALIAN MARITIME OFFICERS
UNION - WESTERN AREA UNION OF EMPLOYEES, APPLICANT

CORAM FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
COMMISSIONER S WOOD
COMMISSIONER J L HARRISON

DELIVERED FRIDAY, 5 SEPTEMBER 2003
FILE NO/S. FBM 6 OF 2003
CITATION NO. 2003 WAIRC 09262
_________________________________________________________________________________________________________

Decision Declaration Issued
Appearances
Applicant Mr B M George, Industrial Officer
_________________________________________________________________________________________________________

Reasons for Decision

INTRODUCTION
1 This is an application by the Australian Maritime Officers Union - Western Area Union of Employees (hereinafter referred to

as “the AMOU”) made pursuant to s.71 of the Industrial Relations Act 1979 (as amended) (hereinafter referred to as “the



83 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 3075

Act”). By the application, which by virtue of s.71, is an ex parte application, the AMOU has applied for a declaration by the
Full Bench, pursuant to s.71(2) of the Act, that the Australian Maritime Officers’ Union (hereinafter referred to as “the federal
AMOU”) is the counterpart federal body of the AMOU which is a state organisation as defined in s.71(1) of the Act. I note that
a federally registered organisation cannot be a “Counterpart Federal Body”, within the meaning of the definition of
“Counterpart Federal Body”, in s.71 of the Act. Only the Western Australian branch of a federally registered body can be “a
Counterpart Federal Body”. In fact, the application is an application for a declaration that the “Australian Maritime Officers’
Union – Western Area” be declared the counterpart federal body. That is the reality and s.26(2) permits it to be dealt with in
that way.

2 We were informed from the bar table, and I accept it in this unopposed application, that a general meeting of the AMOU held
on 27 May 2003 authorised the making of this application.

3 The grounds of the application are that the requirements for the issuing of a declaration as prescribed in s.71(3) and (4) of the
Act have been satisfied by the AMOU.

4 At all material times, the federal AMOU was registered pursuant to the Workplace Relations Act 1996 (Cth). There is no doubt,
and I find, that there is a federally registered organisation, the federal AMOU, registered under “the Commonwealth Act”, the
Commonwealth Act being defined in s.7 of the Act as “the Workplace Relations Act 1996”.

5 A question arises as to whether there is a Western Australian Branch of the federally registered organisation.
6 In s.71(1) of the Act, “Branch” is defined to mean:-

“The Western Australian Branch of an organisation of employees registered under the Commonwealth Act”.
7 “Counterpart Federal Body” is defined in s.71(1) of the Act as follows:-

“in relation to a State organisation, means a Branch the rules of which — 
(a) relating to the qualifications of persons for membership; and
(b) prescribing the offices which shall exist within the Branch,

are, or, in accordance with this section, are deemed to be, the same as the rules of the State organisation relating to
the corresponding subject matter; and”

8 “State Organisation” is defined as follows:-
“An organisation of employees that is registered under Division 4 of Part II.”

9 There is no doubt, and I find, that the AMOU is a “State Organisation”, as defined.
ISSUES AND CONCLUSIONS

Is the Counterpart Federal Body a “Branch”?
10 The question arises whether the alleged counterpart federal body is a “Branch” within the meaning of the definition of

“Branch” in s.71 of the Act.
11 The Full Court of the Federal Court of Australia considered what a branch of a federal organisation is in Automotive, Food,

Metals, Engineering, Printing and Kindred Industries Union v Fohmsbee and Others (1998) 81 IR 120 (“the AFMEPKIU
Case”). In that case, Northrop, Wilcox and Madgwick JJ considered whether an election for the office of state organiser within
the New South Wales Printing Division Regional Council of the AFMEKPIU was an election for an office in the organisation
“or a branch of the organisation”. Their Honours decided that the New South Wales Printing Division of the appellant was a
branch. In that case, as in this case, the word “branch” did not appear in the rules. The true nature of a branch has been
described in Re McJannet and Others; ex parte Minister for Employment, Training and Industrial Relations for the State of
Queensland and Others [1995] 184 CLR 620. Brennan CJ, Deane and Dawson JJ said at page 640:-

“A branch of a federal industrial organisation is not a person; it has no existence apart from that of the members of
the branch. The word “branch” in that context is no more than a collective noun which, although singular in form, is
used with a plural implication. That was made clear in Williams v Hursey (66) by Fullagar J, with whom Dixon CJ
and Kitto J agreed, when he pointed out that a branch of a federally registered organisation has no corporate
character and no separate existence as a juristic person (67). He said of the Hobart branch of the Waterside
Workers’ Federation of Australia that it (68)—

“is not an ‘unincorporated society, fellowship, club or association’. It has no separate identity -- no
existence apart from the registered organisation, of which it is an integral and inseverable part. Its members
are merely a section of the total membership of the federation -- locally organised for the sake of
convenience, but in no respect independent of the federation, and in all respects subject to the control of the
federation.”

There was an obvious convenience in the members of a federal organisation in a State -- a State branch -- becoming
registered under the industrial laws of the State in order to derive the advantages which flowed from State
registration …”

12 As Northrop J said in the AFMEPKIU Case (op cit) at page 134:-
In the present case the words ‘‘branch of an organisation’’ contained in the definition of ‘‘office’’ in the Act is used
in the sense of a collective noun which although singular in form is used with a plural implication. The word
‘‘branch’’ is not used as identifying an entity or body.”

13 At pages 134-135 Northrop J said:-
“As a reminder, the boundaries of a ‘‘branch’’ may be defined by reference to area, occupations, industries or a
combination of all of these — see Imlach v Daley (1985) 7 FCR 457 per Evatt and Northrop JJ at 462-463.”

14 In particular, Northrop J said at page 135:-
“In the Act and in particular in s 195(1)(b), s 195(4) and in the definition of the word ‘‘office’’, the word ‘‘branch’’
has no defined meaning limiting the normal meaning of the word. Misconceptions of the meaning of the word
‘‘branch’’ should not be permitted to restrict or limit the true meaning of that word as ‘‘a collective noun which,
although singular in form, is used with a plural implication’’.”
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15 As Wilcox J said at page 139:-
“There is no magic in the title ‘‘branch’’. I see no reason why a locally organised section of the membership, even
that part of the membership that follows callings falling within the ambit of a particular Division of the
organisation, resident within a geographic area called a ‘‘Region’’, cannot properly be described as a ‘‘branch’’ of
the organisation for the purposes of the definition of ‘‘office’’. That definition should not be narrowly construed.”

16 Madgwick J said at page 145:-
“However, it seems to me that whether a body within an organisation is a ‘‘branch’’ may very well depend on
matters of degree. Ephemeral and ad hoc, or insufficiently clearly delimited, collections of union members may not
warrant the appellation. Neither may mere divisions of the membership unaccompanied by some substantial power
of independent action or some substantial degree of internal self-government.”

17 In my opinion, although the word “branch” does not appear in the rules of the federal AMOU, there are four separate “areas”
of which the alleged counterpart federal body is one. These areas are geographical. The western area consists of the state of
Western Australia. The eastern area consists of the states of New South Wales and Queensland. The southern area consists of
the states of Victoria and Tasmania, and the central area consists of the state of South Australia and of the Northern Territory.
In these geographical areas, pursuant to rule 30 of the federal AMOU, the area, subject to the rules, is to be managed by the
membership. This management is also subject to the rules of the federal AMOU. The area membership determines the
administrative requirements of the area, including collecting fees, maintaining budgets, conducting meetings and attending to
the servicing of members. Each area has a registered office and its location is to be determined by the federal body’s executive
council. Further, the area is administered by an area executive consisting of area officers who are the area president, area vice-
president and area secretary (see rule 30(g)). These officers are subject to the executive council in their government of the area.

18 It is quite clear, and I am satisfied within the ratio of the AFMEPKIU Case (op cit), which I respectfully apply, that the
counterpart federal body, the Western Area of the federal AMOU, is a branch of a federal organisation within the meaning of
the definition of “branch” in s.71 of the Act because:-

a) It is a locally organised section of members within one or more states or in one case a state and a territory of
Australia.

b) In the case of the counterpart federal body, it is a body organised within an area constituted by the state of
Western Australia, which is the same geographical area covered by the applicant AMOU, and in respect of
which it is registered.

c) Its officers are identical to the officers of the AMOU, which is itself an organisation registered in and for the
state of Western Australia and having almost the same eligibility rules as those of the federal AMOU which
apply to the counterpart federal body.

d) An area is a geographical grouping of members of the federal AMOU employed in a state, in classifications and
industries designated in the eligibility rule of the AMOU, and in this case, the area is the State of Western
Australia. However, they remain part of the federal organisation and the area has no legal or other identity
separate from the federal AMOU.

e) An area, and the Western Area specifically, with its own officers has a degree of autonomy and conducts the
affairs of members within the area subject to the federal AMOU’s direction, (ie) there is sufficient substantial
power of independent action and sufficient substantial degree of self government to warrant the Western Area
being designated a branch.

f) The areas have access to and some control over their own affairs and funding within the state of Western
Australia (see rule 30).

g) The Western Area like other areas referred to in the rules of the federal AMOU, is a locally organised section of
the federal AMOU’s membership in a particular geographical area of Australia, in this case the State of Western
Australia.

h) For all of those reasons, the Western Area of the federal AMOU is not an ephemeral or ad hoc or insufficiently
clearly delimited collection of federal members. The contrary is the case, and therefore the Western Area
warrants the appellation “Branch” within the meaning of s.71(1) of the Act.

19 In my opinion, those indicia and those reasons make it clear that the nominated counterpart federal body is a “Branch” as
defined and I so find.

The Requirements of S.71 of the Act
20 There are two fundamental questions in this matter. The first is whether the offices in the AMOU and of the alleged

counterpart federal body are the same, or pursuant to s.71 of the Act, can be deemed to be the same. The second is whether the
rules of the alleged counterpart federal body and the AMOU are the same, or pursuant to s.71 can be deemed to be the same
(see s.71(1) and the definition of “counterpart federal body”).

21 The rules of the state organisation and its counterpart federal body relating to the qualifications of persons for membership are
deemed to be the same if, in the opinion of the Full Bench, they are substantially the same.

22 The Full Bench may form the opinion that the rules are substantially the same notwithstanding that a person who is eligible to
be a member of a state organisation is, by reason of his/her being a member of a particular class of persons, ineligible to be a
member of a particular class of persons and therefore a member of that state organisation’s counterpart federal body; or is on
the other hand eligible to be a member of a counterpart federal body but ineligible to be a member of the state organisation (see
s.71(2) and (3) of the Act).

23 It is clear also by virtue of s.71(4) that the rules of a counterpart federal body prescribing the offices which shall exist in the
branch are deemed to be the same as the rules of the state organisation prescribing the offices which shall exist in the state
organisation if, for every office in the state organisation there is a corresponding office in the branch. The relevant statements
and other matters required to be filed pursuant to the Industrial Relations Commission Regulations 1985 (as amended) have
been filed.

24 Having regard to rule 16 of the AMOU’s rules and rule 30 of the federal AMOU’s rules, the offices which exist in the branch
are the same as those which exist in the state organisation, the AMOU, and can therefore be deemed to be the same. There are
in both rules an area president, an area vice-president and area secretary.

25 As to eligibility, on a fair reading of the eligibility rules, there is no significant difference in them borne out by a fair reading of
them and by the statement referring to rule 5 in the AMOU’s rules and rule 6 in the rules of the federal AMOU which prescribe
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the qualifications for membership of the AMOU branch, which is claimed to be the counterpart federal body of the AMOU.
There is very little difference at all between the eligibility rules or what are described in s.71 of the Act as the qualifications for
membership.

Finally
26 For those reasons, I was satisfied that the AMOU Western Area is a branch of an organisation of employees federally

registered within the meaning of “branch” as defined in s.71 of the Act. I was also satisfied that it is the counterpart federal
body of the AMOU, the state organisation as defined, in that it is a branch, the rules of which relate to the qualifications of
persons for membership and prescribing the offices which shall exist within the branch are or are in accordance with
s.71 deemed to be the same as the AMOU relating to the corresponding subject matter.

27 For those reasons, I agreed with my colleagues to make the declaration sought by the AMOU.
COMMISSIONER S WOOD—
28 I have read the reasons for decision of His Honour the President. I agree with those reasons and have nothing to add.
COMMISSIONER J L HARRISON—
29 I have had the benefit of reading the reasons for decision of His Honour the President. I agree with those reasons and have

nothing to add.
THE PRESIDENT—
30 For those reasons the Full Bench made the declaration sought by the AMOU.

_________

2003 WAIRC 09206
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES IN THE MATTER OF AN APPLICATION BY THE AUSTRALIAN MARITIME OFFICERS
UNION - WESTERN AREA UNION OF EMPLOYEES, APPLICANT

CORAM FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
COMMISSIONER S WOOD
COMMISSIONER J L HARRISON

DELIVERED MONDAY, 1 SEPTEMBER 2003
FILE NO/S. FBM 6 OF 2003
CITATION NO. 2003 WAIRC 09206
_________________________________________________________________________________________________________

Decision Declaration Issued
Appearances
Applicant Mr B M George, Industrial Officer
_________________________________________________________________________________________________________

Declaration
This matter having come on for hearing before the Full Bench on the 1st day of September 2003, and having heard Mr B M George,
Industrial Officer, on behalf of the applicant, and the Full Bench being of the opinion upon the evidence that the rules of the State
organisation, the applicant herein, and the Counterpart Federal Body relating to the qualifications of persons for membership of
each such body are substantially the same, and the Full Bench also being of the opinion that the rules of the Counterpart Federal
Body prescribing the offices which exist in the Branch are the same in this respect as the rules which exist in the State organisation,
the applicant herein, and the Full Bench having determined that reasons for decision will issue at a future date, and the applicant
herein having waived its rights pursuant to s.35 of the Industrial Relations Act 1979 (as amended), it is this day, the 1st day of
September 2003, declared as follows:-

(1) THAT the rules of the applicant, the Australian Maritime Officers Union - Western Area Union of
Employees and its Counterpart Federal Body, the Australian Maritime Officers’ Union - Western
Area, relating to the qualifications of persons for membership be and are deemed to be the same, in
accordance with s.71(2) of the Industrial Relations Act 1979 (as amended) (“the Act”).

(2) THAT the rules of the said Counterpart Federal Body prescribing the offices which shall exist in the
Branch be and are hereby deemed to be the same as the rules of the said applicant herein, prescribing
the offices which exist in the said applicant, in accordance with s.71(4) of the Act.

By the Full Bench
(Sgd.) P. J. SHARKEY,

[L.S.] President.
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COMMISSION IN COURT SESSION—
Matters dealt with—

2003 WAIRC 09132
HOSPITAL SALARIED OFFICERS’ AWARD 1968

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES HOSPITAL SALARIED OFFICERS ASSOCIATION OF WESTERN AUSTRALIA (UNION OF

WORKERS), APPLICANT
v.
ROYAL PERTH HOSPITAL AND OTHERS, RESPONDENTS

CORAM COMMISSION IN COURT SESSION
CHIEF COMMISSIONER W S COLEMAN
SENIOR COMMISSIONER A R BEECH
COMMISSIONER P E SCOTT

DATE FRIDAY, 15 AUGUST 2003
FILE NO/S. P 39 OF 1997 (Parts A and B)
CITATION NO. 2003 WAIRC 09132
_________________________________________________________________________________________________________

Statement
_________________________________________________________________________________________________________

The Order which issued in this matter on the 20th December 2002 divided the application into two parts—
Application No. P39 of 1997(A) (“Part A”) dealt with matters going to salaries, progression criteria and operative date for
the new classification structure at Grades 1 and 2; and
Application No P39 of 1997(B) (“Part B”) which set in place a time frame for the parties to discuss with a view to
reaching agreement on the creation and filling of positions for Senior Clinical Psychologists and the establishment of a
career structure for other senior positions.

It is now apparent that the ability of the parties to complete Part A of the application and to finalise a structure to dispose of Part B
has been inhibited by the erroneous reference to the title “Senior Clinical Psychologist” in the schedule which issued with the Order
under matter number P39 of 1997(A).
Part A of the application was disposed of by the Commission in granting a revised salary point in the second year for a Clinical
Psychologist Registrar (Grade 1) and for revised salary points to Clinical Psychologist (Grade 2). This latter classification was
incorrectly identified in the Schedule as being “Senior Clinical Psychologist”. That title is intended to apply to the classification of
other senior clinical psychologist positions and to those positions to be created and filled pursuant to the undertaking previously
given by the respondent, and which, because of the revised salary rates for Grades 1 and 2 will be at a salary point above level 9.
(See the Order which issued on 20th December 2002 in application number P39 of 1997(B) (Clause (3)(a)(i) and (ii)).
In accordance with the terms of Part A of the Order a Clinical Psychologist Grade 2 shall commence at Level 7.3 and shall progress
by annual increments to level 9.2. The progression from Clinical Psychologist Registrar (Grade 1) to Clinical Psychologist (Grade
2) shall occur with effect from the date registration as a “Clinical Psychologist” is conferred by the Psychologists’ Board of
Western Australia. With registration a Clinical Psychologist will have a thorough knowledge of the methods, principles and
practices of the profession. He/she will work under general to limited direction and will have the ability to practice psychology with
a high degree of initiative and experience.
While this criteria is expressed in general terms it is to be recognised that progression from Grade 1 (Clinical Psychologist
Registrar) to Grade 2 (Clinical Psychologist) is not dependent upon the effluxion of time but is subject to the appointee meeting
requirements of professional competency imposed by the Psychologists’ Board of Western Australia. In particular cases the Board
may not be satisfied that the Registrar has gained the level of experience nor the degree of professional competency sufficient to
gain registration. In these circumstances the Registrar will remain on the Grade 1 classification and the anniversary date for
progression through the Grade 2 classification structure will be the date upon which registration is subsequently gained.
Statements which identify the professional competence and ability to undertake psychological practice reflect those matters
recognised by the Commission as the basis upon which clinical psychologists experienced a change in work value, including the
conditions under which their professional skills are applied. The statement for progression criteria cannot be considered in isolation
from the changes which the Commission has recognised.
The Commission will issue a correction to the order by way of an amended schedule to address matters set out in this Statement.

(Sgd.) W. S. COLEMAN,
[L.S.] Commission in Court Session.
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PRESIDENT—Matters dealt with—
2003 WAIRC 09044

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES BURSWOOD RESORT (MANAGEMENT) LTD, APPLICANT

and
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, RESPONDENT

CORAM HIS HONOUR THE PRESIDENT P J SHARKEY
DELIVERED FRIDAY, 15 AUGUST 2003
FILE NO/S. PRES 11 OF 2003
CITATION NO. 2003 WAIRC 09044
_________________________________________________________________________________________________________

Catchwords Industrial Law (WA) – Stay of operation of decision – Decision appealed against a “finding” –
Meaning of “finding” – Meaning of “lies” – Meaning of “instituted” – Jurisdiction of President to stay
“decision” or “finding” pending appeal – Application dismissed – S.49 – S.49(2) – S.49(2a) –
S.49(11) – Industrial Relations Act 1979 (as amended)

Decision Application dismissed
Appearances
Applicant Mr G R Blyth, as agent
Respondent Mr J F Winters, Industrial Officer
_________________________________________________________________________________________________________

Reasons for Decision
INTRODUCTION

1 This is an application by the above-named applicant Burswood Resort (Management) Ltd, an employer, hereinafter referred to
as “Burswood”.

2 The application is made pursuant to s.49(11) of the Industrial Relations Act 1979 (as amended) hereinafter called “the Act”.
3 The respondent to these proceedings is an organisation of employees, namely the Australian Liquor, Hospitality and

Miscellaneous Workers Union, Western Australian Branch (hereinafter called “ALHMWU”).
4 The matter involves an employee of Burswood and a member of the ALHMWU, Mr Kieran Neal.
5 By the application filed on 6 August 2003, the applicant seeks an order staying the operation of the decision of the

Commission constituted by a single Commissioner made on 4 August 2003 in matter No. C101 of 2003, and deposited in the
registry on 4 August 2003.

6 By notice of appeal filed on 6 August 2003, Burswood appealed against that decision in appeal No. FBA 19 of 2003.
ORDER AT FIRST INSTANCE

7 For convenience I reproduce the whole of the order made at first instance including, the recitals to it, hereunder:-
“WHEREAS on 26 May 2003 the applicant applied to the Commission for a conference pursuant to Section 44 of
the Industrial Relations Act 1979 (“the Act”); and
WHEREAS on 10 June 2003 the Commission convened a conference for the purpose of conciliating between the
parties in relation to Mr Kieran Neal, a member of the applicant union, and the parties undertook to negotiate about
the issues; and
WHEREAS a report back conference was held on 16 July 2003 and the Commission was advised that the issues in
dispute remained unresolved and the parties undertook to hold further discussions; and
WHEREAS a report back conference was held on 31 July 2003 and the Commission was informed that the
applicant and the respondent remained in dispute in relation to the terms and conditions of employment being
offered to Mr Neal and back pay owing to Mr Neal, and at the conference Mr Neal was advised that if he did not
accept the respondent’s offer of alternative employment that he would be terminated; and
WHEREAS a further conference was convened for 1 August 2003 to hear from the parties in relation to whether or
not the issues in dispute should be set down for hearing and determination and having heard from the parties the
Commission formed the view that in the circumstances the issues in dispute should be set down for hearing and
determination and that Mr Neal should be redeployed to the position of Electronic Gaming Assistant;
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Act, and in particular
s.44(6)(ba)(ii), hereby orders—
1. THAT Burswood Resort (Management) Ltd redeploy Mr Kieran Neal forthwith to the full-time position of

Electronic Gaming Assistant under the terms and conditions as detailed in correspondence from Ms Kathleen
Drimatis to the applicant dated 23 June 2003.

2. THAT Mr Neal shall remain employed in this position under these terms and conditions whilst the Commission
hears and determines the following—
a) Whether or not Mr Neal is owed wages for the hours that he has been fit to work but has not been offered

work by the respondent.
b) The terms and conditions of employment that should apply to the work that Mr Neal is undertaking in his

role as an Electronic Gaming Assistant.”
8 The appeal purported to be instituted within 21 days of the perfection of the decision to be appealed against by depositing the

same in the office of the Registrar, as required by s.49(3) of the Act.
9 The decision appealed against was acknowledged to be a “finding”, within the meaning of that term as defined in s.7 of the

Act, because the notice of appeal recites that the appeal raises matters which are of such importance that in the public interest
an appeal should lie and that matter was conceded by the advocates.
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JURISDICTION
10 A question arose about the jurisdiction of the Commission constituted by the President to hear and determine an application

pursuant to s.49(11) of the Act where an appeal purports to have been “instituted” against a “finding”.
11 The matter was raised by me, as I am entitled to do. (See SGS Australia Pty Ltd v Taylor (1993) 73 WAIG 1760 (FB) and

White v Brunton [1984] 2 ALL ER 606 at 608 (CA)). In relation to the question raised, submissions were made by both
advocates.

12 This question requires, in particular, a consideration of s.49 of the Act as a whole.
13 It must be noted that s.49(2) is the provision which confers jurisdiction on the Full Bench in relation to appeals from a single

Commissioner. S.49(2) reads:-
“Subject to this section, an appeal lies to the Full Bench in the manner prescribed from any decision of the
Commission.”,

(ie) the Commission defined as a single Commissioner by s.49(1).
14 The words mean that an appeal “lies”, subject to the other provisions of s.49.
15 S.49(2a) reads as follows:-

“An appeal does not lie under this section from a finding unless, in the opinion of the Full Bench, the matter is of
such importance that, in the public interest, an appeal should lie.”

16 S.49(3) is of some peripheral relevance and that sub-section reads as follows:-
“An appeal under this section shall be instituted within 21 days of the date of the decision against which the appeal
is brought and may be instituted by — . . .”

17 S.49(11), of course, provides as follows:-
“At any time after an appeal to the Full Bench has been instituted under this section a person who has a sufficient
interest may apply to the Commission for an order that the operation of the decision appealed against be stayed,
wholly or in part, pending the hearing and determination of the appeal.”

18 The provisions read together in the context of the whole of s.49 are, I think, clear.
19 Rights of appeal against the decisions of single Commissioners exist, it is trite to say, because such a right is prescribed by

s.49(2).
20 An appeal lies against a “decision” as that word is defined in s.7 of the Act where a “decision” is defined as follows:-

““decision” includes award, order, declaration or finding;”.
21 Of course, there is one and a different kind of decision, a characteristic of which is that it does not finally dispose of the matter.

That is a finding. “Finding” is defined in s.7 as follows:-
““finding” means a decision, determination or ruling made in the course of proceedings that does not finally
decide, determine or dispose of the matter to which the proceedings relate;”

22 The decision appealed against and sought to be stayed is clearly, in this case, as conceded, a “finding” as that is defined
because it does not dispose or purport to dispose of the matter before the Commission, which in any event relied for its
authority on s.44(6)(ba).

23 Further, it was correctly conceded by both parties that the decision sought to be stayed was a “finding” as defined in s.7 of the
Act.

24 The effect of s.49 on a fair reading, read as a whole, is as follows:-
(a) Subject to the section, an appeal lies to the Full Bench in the manner prescribed from any decision of a single

Commissioner. The word “lies” in this context means that a right of appeal is created by and is sustainable and
admissible against the decision of a single Commissioner by the section.

(b) The definition of “lie” is as follows:-
“Lie” means “to be sustainable or admissible as an action or appeal” (the Macquarie Dictionary (3rd

Edition) generally).
Such a meaning supports directly the view that s.49(2a) read correctly, prescribes that an appeal cannot lie, (ie)
it is not admissible or sustainable, as an appeal, unless and until the Full Bench reaches the opinion which
s.49(2a) requires it to reach. If the Full Bench does not reach the opinion, then the appeal does not lie, (ie) it is
not sustainable or admissible. If it is not sustainable or admissible it is not a competent appeal and cannot
support the exercise of jurisdiction by the Commission constituted by the President under s.49(11) of the Act.

(c) However, s.49(2) is to be read subject to s.49(2a) because s.49(2) is to be read “subject to this section”.
(d) A different right of appeal is prescribed for an appeal against a “finding”.
(e) What that section means is that one has no right of appeal from a finding and none exists under the section

unless and until, in the opinion of the Full Bench, the matter is of such importance that in the public interest an
appeal should lie. Thus, there is no competent appeal, no prescribed right of appeal, and the Full Bench has no
jurisdiction to hear and determine an appeal against a finding until the would be appellant has established, and
the Full Bench has opined that the matter of the finding sought to be appealed against is of such importance
that, in the public interest, an appeal should lie.

(f) There is no right of appeal prescribed by the Act, against a “finding” as defined, until the Full Bench so opines.
There is no jurisdiction in the Full Bench to hear and determine the purported appeal until it decides that there
is jurisdiction in the Full Bench by reaching the opinion required to be reached by s.49(2a).

(g) Quite clearly, if the Full Bench opines that the matter is not of such importance that in the public interest an
appeal should lie, then there is no right of appeal and the Full Bench had no jurisdiction to hear and determine
any such appeal.

(h) S.49(3) has a similar but different effect. (See Lim Chhordary Voeuk t/a Tate St Lunch Bar v Natasha Lee Smith
(2002) 82 WAIG 288 (President) and Whitehouse Hotels Proprietary Limited v Lido Savoy Proprietary Ltd
[1974] 131 CLR 333).

(i) Even if an appeal “lies” within the meaning of s.49(2) or (2a), an appeal is invalid, if it is not instituted within
21 days of the date of the decision against which the appeal is brought.

(j) That is a different question from whether the appeal lies or not.
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(k) When time is extended by the Full Bench, and only then, is the appeal valid and can be heard.
(l) However, the concept of “instituted” as it is set out in s.49(3) and s.49(11) and the authorities to which I have

just referred, is different from the meaning to be conveyed by the word “lie” or “lies”, in the context of s.49(2)
and s.49(2a), as the dictionary meaning of the word referred to above shows.

(m) “Instituted” means the process whereby an appeal is commenced in the Commission (ie) in concrete terms, the
filing of the notice of appeal, and perhaps its service upon the other party.

(n) Similarly, the word “instituted” in s.49(11) has the same meaning. Thus, the President has jurisdiction to make
a “stay” order only after an appeal has been “instituted under this section” (and subject to other conditions not
relevant to the determination of this particular application).

(o) However, an appeal can only be instituted validly under s.49(2) or (2a) if it “lies”, (ie) if a right of appeal exists
under the section. As I have already observed, no right of appeal exists against a finding until the Full Bench
has reached the opinion required by s.49(2a). Until then the appeal purported to be instituted is not validly
instituted and cannot be validly instituted. If the appeal is not validly instituted, there is no institution of an
appeal under s.49 and thus no jurisdiction in the President under s.49(11) because there is no appeal instituted
as a condition precedent to the subsequent valid application for a “stay” order. A fortiori, there is no appeal
right created under the section which enables an appeal to be instituted if one does not lie. That line of
reasoning is supported by those cases where leave to appeal is required and leave must be obtained before a
valid appeal is filed. (My emphasis). (See Cumbes v Robinson (1951) 1 ALL ER 661 at 662 and Sky-Ridge Pty
Ltd v Fran Burlington Pty Ltd (1995) 4 Tas R 485). Without leave or an opinion being reached such as s.49(2a)
requires, an appeal is not competent. (See Coles v Wood [1981] 1 NSWLR 723 at 727 (CA)).

(p) To construe the relevant provisions accordingly is not only to construe them in the context of the whole of s.49,
but in the context of the whole of the Act, including a “finding”, which is defined as a restricted and different
sort of “decision” and which cannot be the subject of an appeal until a form of leave is given to appeal.

CONCLUSIONS
25 An appeal cannot lie against a finding until a proper opinion under s.49(2a) is reached by the Full Bench. In this case no

opinion has been reached under s.49(2a). No appeal therefore lies. No appeal has therefore been “validly” instituted within the
meaning of the section.

26 Such a construction is consonant with the plain words of s.49 and s.7 of the Act, and does not lead to absurdity or ambiguity. It
is also consonant with the intention of the legislation as is reflected in s.7 and s.49, with the context of the whole of the Act.
(See Cooper Brookes (Wollongong) Pty Ltd v FCT (1981) 35 ALR 151 (HC). Further, until a s.49(2a) opinion is reached by
the Full Bench, it would not be possible, since the appeal is not competent until then, to conclude that there is sufficient interest
in the applicant to validly make a s.49(11) application.

27 That such a construction is correct is borne out by the fact that otherwise the absurd situation would arise where the President
issues an order for the operation of a stay upon a decision at first instance, only to find that later the appeal is not permitted to
lie by the Full Bench. It would seem, and this is a matter for the Full Bench, not me, that what one must do is to apply
separately and in advance to the Full Bench to form a s.49(2a) opinion before the appeal can have any competence. Until that
is done and a s.49(2a) opinion is formed, a s.49(11) application cannot be made validly within the President’s jurisdiction. I
have some sympathy for the appellant in this matter because, at first blush there is some substance in some of the grounds of
appeal, but I cannot and do not make any judgement on that point.

28 The application, therefore, for a stay order cannot validly be made. Further, there is no jurisdiction to hear and determine this
application in this Commission constituted by the President pursuant to s.49(11) of the Act. Accordingly, the application is not
within jurisdiction of the Commission constituted by the President and should and will be dismissed.

Order accordingly
_________

2003 WAIRC 09043
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES BURSWOOD RESORT (MANAGEMENT) LTD, APPLICANT
and
AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, RESPONDENT

CORAM HIS HONOUR THE PRESIDENT P J SHARKEY
DELIVERED FRIDAY, 15 AUGUST 2003
FILE NO/S. PRES 11 OF 2003
CITATION NO. 2003 WAIRC 09043
_________________________________________________________________________________________________________

Decision Application dismissed
Appearances
Applicant Mr G R Blyth, as agent
Respondent Mr J F Winters, Industrial Officer
_________________________________________________________________________________________________________

Order
This matter having come on for hearing before me on the 14th day of August 2003, and having heard Mr G R Blyth, as agent, on
behalf of the applicant, and Mr J F Winters, Industrial Officer, on behalf of the respondent, and I having reserved my decision on
the matter, and reasons for decision being delivered on the 15th day of August 2003, it is this day, the 15th day of August 2003,
ordered that application No. PRES 11 of 2003 be and is hereby dismissed.

(Sgd.) P. J. SHARKEY,
[L.S.] President.

____________________
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2003 WAIRC 09188
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES MILLENNIUM INORGANIC CHEMICALS LIMITED, APPLICANT
and
DAVID CHARLES TRIMBLE, RESPONDENT

CORAM HIS HONOUR THE PRESIDENT P J SHARKEY
DELIVERED THURSDAY, 28 AUGUST 2003
FILE NO/S. PRES 12 OF 2003
CITATION NO. 2003 WAIRC 09188
_________________________________________________________________________________________________________

Catchwords Termination of employment – Dismissal found to be unfair and compensation ordered –Application
for a stay of the order pending appeal – Application granted – Payment of amount of compensation
into a trust account – General principles relating to stays - Industrial Relations Act 1979 (as amended)
– s.49(11)-

Decision Order for a stay
Appearances
Applicant Mr H Downes (of Counsel), by leave
Respondent No appearance
_________________________________________________________________________________________________________

Reasons for Decision

INTRODUCTION
1 This is an application by the above-named applicant employer (hereinafter called “Millennium”), made pursuant to s.49(11) of

the Industrial Relations Act 1979 (as amended) (hereinafter called “the Act”). I will refer to the above-named respondent,
hereinafter, as “Mr Trimble”.

2 By the application, Millennium seeks an order for the stay of operation of part of the decision made by a single Commissioner
in matter No 1460 of 2002 pending the hearing and determination of an appeal by Millennium against part of that decision.

3 The appeal is appeal No FBA 20 of 2003, which was filed in the Commission on 14 August 2003, and, according to the
declaration of service filed on 15 August 2003, duly served upon the respondent on 15 August 2003, also.

4 The particulars of the application, pursuant to s.49(11), are quite lengthy, and I do not reproduce them here.
5 The decision appealed against, formal parts omitted, was contained in an order, which reads as follows—

“… the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby—
1 DECLARES THAT the dismissal of David Charles Trimble by the respondent was unfair and that

reinstatement is impracticable.
2 ORDERS the respondent to pay David Charles Trimble compensation in the sum of

$13,520.08 gross within 7 days of the date of this order.”
6 The application at first instance was opposed by Millennium, and this application is opposed by Mr Trimble, who was the

applicant in the proceedings before the Commission at first instance.
7 I am satisfied and find that the appeal was duly instituted, and instituted within time, and that the applicant, as respondent in

proceedings at first instance, is and was, at all material times, a person entitled to appeal against the decision, and, has
sufficient interest within the meaning of s.49(11) of the Act to make this application.

BACKGROUND
8 Mr Trimble was an employee of Millennium at its titanium dioxide processing and production plant at Australind in the State

of Western Australia and had been employed continuously by it since 1989. He made application to the Commission pursuant
to s.29(1)(b)(i) claiming that he had been harshly, oppressively and unfairly dismissed on 7 August 2002 and seeking relief.
That claim was opposed and the matter was heard and determined at first instance resulting in the order which I have
reproduced, in part, in paragraph 5 hereof.

9 The agreed facts at first instance included the following:-
(a) That Mr Trimble had been continuously employed by Millennium since 12 January 1989, and on shift work.
(b) That for the period October 2001 to 7 August 2002 he was absent from work on shift due to illness for

varying periods, these being from 10 to 25 October 2001, on 6 November 2001, on 5 February 2002, from
9 May to 3 June 2002, from 8 to 30 June 2002 and from 4 July to 7 August 2002.

(c) He was seen and his condition reported on by three medical practitioners including a psychiatrist.
(d) What was plain was that he was suffering a condition of anxiety with physical and other manifestations

brought about by his having to work on shift work.
(e) On 9 July 2002 Mr John Philip Mines, Millennium’s chlorination superintendent, wrote to him advising

him, inter alia, that a day job might not be able to be found for him and that his job might be in jeopardy.
Mr Trimble did acknowledge in evidence that the prospect of being found a day job was remote but that
remote was better than nothing.

(f) There were a number of meetings attended by Mr Trimble with, inter alia, Mr Todd Werch, Millennium’s
occupational health and safety officer, Mr John Mines, and Mr Andrew John Fenech, the employee relations
manager of Millennium, or some of those persons at various times. On 2 August 2002, at a meeting with
Mr Andrew John Fenech and Mr Mines, Mr Trimble’s wife, Mrs Tyler Maree Trimble was also present. As
at 7 August 2002, Millennium accepted (see AB 17 – para 7), that Mr Trimble could not continue to be
employed in any position which required him to work shifts on the basis that the applicant was stressed and
contemplating suicide.
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(g) It was accepted that General Conditions of Employment (AB 26-29) applied to his employment, and that the
most relevant one was the following:-

“6.2 Sick Leave
… the case of genuine sickness or accident, with an absence of up to one month’s duration,
no loss of income is experienced. After one month’s continuous absence, base salary will
continue to be paid, but all allowances will cease.
The company guideline is to review sickness cases after three months absence. Medical
certificates are required for all absences in excess of two working days.”

(h) On 7 August 2002, the day when he was dismissed, as the Commissioner found, Mr Fenech advised
Mr Trimble that he had made enquiries about the availability of suitable alternative positions but that none
was available.

(i) In an application for a stay it is not necessary to go into detail of the factual background and I do not do so
in this case. What I have said above I think suffices.

GROUNDS OF APPEAL
10 For convenience sake, I reproduce the grounds of appeal hereunder:-

“1 The Appellant (Millennium) does not appeal against the findings of the Commissioner in relation to
whether the Respondent (Mr Trimble) was terminated.

2 The Commissioner erred in finding that Mr Trimble was terminated unfairly. (There are a number of
particulars).

3 The Commissioner erred in finding that Mr Trimble be awarded an amount of $12,520.08 as compensation
for the unfair termination. (There are a number of particulars).

4 The Commissioner erred in finding that Mr Trimble be compensated an amount of $1,000.00 as
compensation for injury. (There are a number of particulars).

5 The Appellant seeks an order upholding the appeal and dismissing the application.
ALTERNATIVELY,
and if it is held that the termination of Mr Trimble was unfair, then the Appellant seeks and (sic) order that
the (sic) Mr Trimble failed to prove any loss and did not suffer any injury justifying an award of
compensation.”

PRINCIPLES
11 The principles which apply to applications for a stay are long settled and were referred to by the Commission, constituted by

the President, in Director General, Department of Justice v CSA (2002) 83 WAIG 47 at 49 and DVG Morley City Hyundai v
Fabbri (2002) 82 WAIG 2440 at 2441 in the following terms:-

“19 The principles which apply to applications for a stay were most recently expressed by the Commission,
constituted by the President, in Bamboo Holdings Pty Ltd v Halligan 82 WAIG 966 at 967-968, and are as
follows:-

““The principles which apply to applications for a stay were most recently expressed by the
Commission, constituted by the President, in Stanley and Others t/a Communique Communications v
Bryant 82 WAIG 785 at 787 and are as follows:-

“The principles by which applications pursuant to s.49(11) of the Act are determined are well settled
in this Commission (see Commissioner of Police v CSA 81 WAIG 2553 at 2554):-

The principles by which applications pursuant to s.49(11) of the Act are determined are well
settled in this Commission. Amongst others, the reasons for decision in AWU v BHP Iron Ore
Ltd 81 WAIG 406 properly expresses them at pages 407-408:-

I reproduce hereunder the relevant extract from CSA v Director General, Department of
Transport 80 WAIG 2855 at 2856:-

These principles have been laid down in a number of cases, including Gawooleng
Dawang Inc v Lupton and Others 72 WAIG 1310, Director General of the Ministry for
Culture and the Arts v CSA and Others 79 WAIG 670 and City of Geraldton v Cooling
80 WAIG 1751.
It is for the applicant to establish that the stay should be granted. It is, of course, an
underlying principle that the successful party is entitled to the fruits of her/his/its order,
award or declaration.
For the applicant to succeed, it must be established that there is a serious issue to be
tried, that the balance of convenience favours the applicant and that other factors
consistent with the application of s.26(1)(a), s.26(1)(b) and/or s.26(1)(c) of the Act, if
they exist, require that the application be granted.
If these ingredients exist, then exceptional circumstances exist which warrant the
granting of the application as a matter of equity, good conscience and the substantial
merits of the case. (I say that to further explain the principles.)

The need to prevent there being any more uncertainty than is necessary, in industrial matters, is
important, too (see Re Moore; Ex parte Pillar [1991] 65 ALJR 683 at 685 (HC)).

I would add the following further observations.
Before weighing other factors the court needs to be satisfied that there is an arguable case on appeal,
(in this jurisdiction a serious issue to be tried also described as a strong case), to ensure that the
appeal has not been lodged simply to delay execution (see Croney v Nand [1999] 2 Qd R 342 at
348-9 (CA)).
If an appeal may be nugatory a stay will be granted. An appeal will be nugatory when because of the
respondent’s financial state there is no reasonable prospect of recovering monies paid to him
pursuant to the judgment.
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An appeal will be nugatory too, if the appellant can show that without a stay of execution he/she
will be ruined (see Lino Type Hell Finance Ltd v Baker (Practice Note) [1992] 4 All ER 887 at 888).
Inconvenience and the possibility of risk to the appellant’s property do not constitute special
circumstances (see Cox v Simeon (SC (WA) Full Court Lib No 5063 7 September 1983,
unreported)).
The onus is on the applicant, of course, to demonstrate a proper basis for a stay, as I have observed
above, which will be fair to all the parties and the court will weigh the balance of convenience and
the rights of the parties as I have observed above (see Alexander v Cambridge Credit Corp Ltd
(1985) 2 NSWLR 685 at 694).
The mere preservation of the status quo, nor by themselves, the merits of the appeal are not
sufficient. Further, it is not sufficient to constitute special circumstances that the appeal is arguable,
is being pursued in good faith and with expedition and that the stay will not prejudice anybody (see
Hamersley Iron Pty Ltd v Lovell (No 2) (1998) 20 WAR 79 and 80, 88 (FC)).
Appropriate circumstances may exist within the context of the balance of convenience if serious
injury will result to the applicant unless a stay is granted (see McBride v Sandland (No 2) (1918)
25 CLR 369 and 375) and, as I have observed, an appeal will be nugatory when, because of the
respondent’s financial state, there is no reasonable prospect of recovering monies paid to him/her
pursuant to the judgment, but appropriate circumstances are not limited to that situation and will
exist whenever there is a real risk that it would not be possible for a successful appellant to be
restored substantially to his/her former position (see Federal Commission of Taxation of
Commonwealth of Australia v The Myer Emporium Ltd (No 1) [1986] 160 CLR 221 at 223).””

20 To amplify these principles I would also quote the following paragraph from the judgement of Anderson J
in Hamersley Iron Pty Ltd v Lovell(No.2) (1998) 20 WAR 79 at pages 89-90 (FC) where His Honour said:-

“As I understand the cases, however, unless a stay is necessary to preserve the subject matter or
integrity of the litigation in the broader sense described above the circumstances will not be regarded as
sufficiently exceptional to enliven the discretionary jurisdiction to provide a stay. Only if the applicant
can show that a stay is necessary to that end will the high Court go on to consider matters such as
whether the application for special leave has a prospect of success, whether a stay will occasion
hardship to the respondent, where the balance of convenience lies, and so on. I think such matters are
always treated as secondary to the question whether a stay is necessary to preserve the subject matter or
integrity of the litigation. They come into play only if it appears that the refusal of a stay will
substantially deprive the applicant of the benefit to be derived from the appeal. Thus, an applicant may
fail to obtain a stay even if the applicant can show that unless there is a stay the appeal will be futile.”

21 Further, at page 91 His Honour said:-
“So far as I can see, those cases in which the court has given consideration to such matters such as
hardship, the balance of convenience, the prospect that special leave to appeal may be granted and so on
are all cases in which the first hurdle has been cleared by the applicant. They are cases in which,
speaking broadly, an appeal would be futile unless a stay was granted. I would include in this category
of cases Moulleux Pty Ltd v Girvan NSW Pty Ltd (1991) 13 Leg Rep 24; De L v Director–General,
Department of Community Services (NSW) (1997) 136 ALR 201; Bryant v Commonwealth Bank of
Australia (1996) 70 ALJR 306.””

SERIOUS ISSUE TO BE TRIED
12 In considering whether there is a serious issue to be tried, it is necessary to examine the grounds of appeal and the findings

made at first instance, insofar as they are complained against in the grounds of appeal.
13 There are two separate heads of complaint in the grounds of appeal. One head relates to the merits of Mr Trimble’s claim and

one to the award of compensation.
14 The appeal is not against the finding that Mr Trimble was dismissed. The Commissioner at first instance found that he was

dismissed, the termination of the contract of employment not being consensual.

The Merits
15 The substance of the grounds of appeal, on the merits, is that the Commissioner’s decision placed too much reliance on

Mr Trimble’s sick leave entitlements under his contract of employment. This, it was submitted, was not in dispute because the
fact that Mr Trimble had exhausted his sick leave entitlement was not in issue.

16 In any event, it was submitted that an issue arose concerning the relevant clause 6.2 of the General Conditions of Employment,
and that question which arose under it was whether he was entitled to unlimited sick leave. In fact, it was submitted that he was
not entitled to unlimited sick leave, on the basis of the decision by Gregor C in another matter in relation to the same clause.
(See Robert Green v Millennium Inorganic Chemicals, application 976 of 2003, unreported, Gregor C dated 5 August 2003).

17 Further, it was submitted that there was an issue concerning the finding that Mr Trimble had received no warning that his
employment was in jeopardy, except for a letter of 9 July 2002.

18 I was referred to evidence of advice to him on 6 June 2003 by Mr Fenech (AB 47), that he did not have a day job for
Mr Trimble, and that Mr Trimble may have to look outside the company if he could not wait for one. Mr Andrew Fenech had
told him that the likelihood of an on-shift position becoming available was remote. Mr Trimble said in evidence that remote
was better than nothing.

19 On 2 July 2002, Mr Fenech told Mr Trimble that if day work was not available his job could be put in jeopardy, and this was
confirmed in a letter to him of 9 July 2002. There were similar indications to him on 31 July 2002 and 2 August 2002.

20 It was submitted on behalf of Mr Trimble that there were a number of factors which the Commissioner at first instance had
considered. The factors which were taken into consideration included, according to the submissions, the Commissioner’s
construction of clause 6.2 of the General Conditions of Employment dealing with absences from the workplace when sick, the
impliedly unfair timing of the dismissal because of the nature of Mr Trimble’s illness, and the extent to which Millennium had
examined and investigated options of alternative employment within its own organisation or otherwise which was found to be
wanting by the Commissioner, was another factor. It was also found that Mr Trimble had been denied procedural fairness. It
was open to find that these were factors.
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21 On a fair reading, in my opinion, the Commissioner found that—
a) The issue of his on-going employment was brought to a head because Mr Trimble had taken three months sick

leave and he was terminated at the end of that sick leave.
I should also add that this termination occurred seven days after Millennium first became aware that he was, at
that time, suicidal because of his inability to cope with his shift work position and seven days after Millennium
actively sought out alternative work for him, as the Commissioner found.

b) The Commissioner also found that he had been given indications that Millennium would do what it could to
find him day work. That was also open to be found as a fact.

c) The Commissioner found that the issue of his on-going employment was brought to a head because he had
taken three months sick leave. (I should add that under the relevant condition, clause 6.2, there should have
been a review of his sick leave, rather than a termination, it is arguable).

d) The Commissioner found that she was not convinced that his employment could have been terminated then
because of his conditions of employment. Clause 6.2 enables the review of sick leave cases after three months
absence, and it is arguable that that is what should have occurred rather than termination.

e) Paragraph 62 of the reasons for decision at first instance reveals that the Commissioner found that there were a
number of reasons (AB 100) which went to the question of unfairness of the dismissal and these were—

(i) That there was a short time frame in which Millennium sought out alternative positions for
Mr Trimble.

(ii) It was clear on the evidence that employees were able to transfer from a shift position to a
day job if a position became available.

(iii) From time to time, positions did become available within Millennium’s operations at
various sites.

(iv) Mr Trimble had made it clear that he was prepared to be flexible in relation to working in a
variety of positions at Millennium’s various sites.

(v) It was one of the requirements of his contract of employment that he undertake any work at
any site for which he had the skills and training.

(vi) Mr Fenech agreed in evidence “that there were at least 15 possible positions that the
applicant could undertake with the respondent and two positions of this nature were raised
during the proceedings as having become vacant around the time that the applicant was
terminated”.

(vii) There was a possibility that he could well have found a day job if more time had been spent
investigating alternatives for him.

f) On 6 June 2002, Mr Fenech made a diary note of a meeting held with Mr Trimble acknowledging that it was
inappropriate for Mr Trimble to continue undertaking shift work.

g) He was not informed by Millennium about a day job which became available at Henderson soon after this date.
h) Millennium canvassed the possibility of a day job for Mr Trimble with its managers in the week prior to

7 August 2002, but this was such a short time frame that it was highly unlikely that a day job would be found
for him.

i) As he had given lengthy and dedicated service to Millennium, he was entitled to better treatment than what he
was afforded.

j) No options such as rehabilitation and training, apart from termination, were canvassed with Mr Trimble before
or at the meeting on 7 August 2002.

k) It might have been possible for Mr Trimble to have negotiated leave without pay until a position with
Millennium became vacant or Mr Trimble could have been trained to work in an alternative position.

l) At a meeting held on 7 August 2002, an offer was made to Mr Trimble for him to have access to monies for re-
training.

m) He gave every indication that he wished to continue his employment with Millennium.
n) He willingly co-operated with Millennium during his period of illness, and Mr Trimble was prepared to re-

locate to undertake any job that was commensurate with his skills.
o) In the circumstances, he deserved more consideration than what he was afforded by Millennium in relation to

the options, apart from termination.
p) He was not awarded procedural fairness given the way in which he was terminated.
q) He was given no warnings that his sick leave was being reviewed in such a way that this could lead to his

contract of employment being terminated, and was not given any opportunity to canvass alternatives to
termination.

I agree with the respondent’s counsel’s submission that the question of the effective clause, 6.2 of the General Conditions of
Employment, was not the cornerstone of the Commission’s finding, on a fair reading. There were a whole lot of factors, to
which I have just referred, all of which might properly lead to a finding of unfair dismissal.

22 There are two other matters which arise. It was in my opinion strongly arguable at first instance that the dismissal occurred
without the review required by clause 6.2 having been conducted; it was arguable that the right to take such leave with or
without pay is not limited to three months. It might also have been found that, in any event, Mr Trimble had not at the time of
the dismissal completed three months sick leave. Further I am not certain that the approach to clause 6.2 taken in Robert Green
v Millennium Inorganic Chemicals (op cit) is the correct approach.

23 I should add that most of those findings in fact were not said to be challenged, upon this application, and are not challenged in
the grounds of appeal. In the circumstances, given those findings which it would appear were clearly open to the
Commissioner to make, and not submitted to be otherwise, there is no serious issue to be tried in relation to the finding of
unfair dismissal and the merits of that finding. In particular, there is no strong argument available for the reasons which I have
expressed above that the Commissioner erred in finding an unfair dismissal.
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Compensation
24 It was submitted, on behalf of Millennium, that a serious issue to be tried arose on the question of compensation because in

ordering the payment of $12,520.08 for compensation the Commissioner at first instance erred in that—
a) At the time of termination of employment he was on unpaid leave.
b) Had his employment continued he would have remained on unpaid sick leave for a certain period of time.
c) He could no longer work shifts and it was wrong therefore to include any shift component in his established

loss.
d) It is not clear from the reasons how the amount of $12,520.08 as a gross amount, namely 12 weeks at

$1043.34, as compensation was assessed.
On a fair reading of the reasons that is correct.

25 In my opinion, there is, for those reasons, a serious issue to be tried, which has not been seriously contradicted in the written
submissions of counsel for Mr Trimble.

Compensation for Injury
26 The question which arises there does not raise a serious issue because the Commissioner at first instance accepted

Mr Trimble’s evidence, as she did that of the other witnesses, and, as a result, his evidence of shock, given his medical
condition, does not raise a serious issue to be tried.

THE BALANCE OF CONVENIENCE
27 It follows that the balance of convenience lies with the applicant because it would be contrary to the equity, good conscience

and substantial merits of the case to make an order that an amount which is in question as to quantum should be paid out to
him.

28 However, I am not of the opinion, given the fact that the stay relates to the question of quantum, that the amount should be paid
to Mr Trimble by Millennium, and Millennium itself through counsel has proposed that I make orders for the monies to be paid
into a trust account. I will therefore make such a requirement a condition of any order for the stay of operation of the order
appealed against.

FINALLY
29 The equity, good conscience and substantial merits of the case have therefore been established, by Millennium, to lie with

Millennium. Millennium has established within the meaning of s.26(1)(c) of the Act that its interest should be served by
granting the application in preference to the interest of Mr Trimble. (No stay is sought of the operation of paragraph 1 of the
decision at first instance).

30 I should add that, if the appeal is not listed expeditiously, it is open to Mr Trimble to apply to discharge the order made by me.
31 I will therefore make an order that the operation of the decision at first instance, constituted by the order appealed against, be

and is hereby stayed in its operation, in relation to paragraph 2 only, until the hearing and determination of the appeal or
further order, upon the conditions which appear in the minutes of proposed order.

_________

2003 WAIRC 09151
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES MILLENNIUM INORGANIC CHEMICALS LTD, APPLICANT
and
DAVID CHARLES TRIMBLE, RESPONDENT

CORAM HIS HONOUR THE PRESIDENT P J SHARKEY
DELIVERED TUESDAY, 26 AUGUST 2003
FILE NO/S. PRES 12 OF 2003
CITATION NO. 2003 WAIRC 09151
_________________________________________________________________________________________________________

Decision Order for a stay
Appearances
Applicant Mr H Downes (of Counsel), by leave
Respondent No appearance
_________________________________________________________________________________________________________

Order
This matter having come on for hearing before me on the 25th day of August 2003, and having heard Mr H Downes (of Counsel),
by leave, on behalf of the applicant, and having considered the written submissions of Mr M G Devlin (of Counsel), on behalf of
the respondent, and I having reserved my decision in the matter, and having determined that my reasons for decision will issue at a
future date, and the parties herein having waived their rights pursuant to s.35 of the Industrial Relations Act 1979 (as amended), it is
this day, the 26th day of August 2003, ordered and declared as follows:-

(1) THAT the applicant has a sufficient interest as required by s.49(11) of the Industrial Relations Act
1979 (as amended) (“the Act”) and was therefore entitled to apply for the orders which appear
hereunder.

(2) THAT appeal No FBA 20 of 2003 has been instituted within the meaning of s.49(11) of the Act.
(3) THAT paragraph 2 of the order made by the Commission on the 7th day of August 2003 in

application No 1460 of 2002 be and is hereby stayed pending the hearing and determination of appeal
No FBA 20 of 2003, or until further order, subject to and conditional upon the applicant complying with
the orders and conditions hereinafter expressed.
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(4) THAT the applicant herein shall, on or before the 9th day of September 2003, pay the total of the
amount of $13,520.08 ordered to be paid by the Commission in its said order of the 7th day of August
2003 into a bank account offering the best obtainable interest rates.

(5) THAT account shall be opened in agreement by the person to be nominated in writing to the respondent
by the applicant and by the respondent or his nominee on or before the 9th day of September
2003 aforesaid.

(6) THAT such account shall be in the joint names of and shall be jointly administered by the applicant and
the respondent or their nominees on behalf of the parties.

(7) THAT if any dispute as to the administration of the said account shall arise the same shall be referred
forthwith to the Registrar of the Western Australian Industrial Relations Commission for the time being,
whose decision in the matter shall be final and bind all persons referred to in order (6) hereof.

(8) THAT all or any liability for taxes or charges of any kind which might become due and payable in
respect of such account shall be discharged by the applicant who shall indemnify the respondent against
any claim in respect of the same.

(9) THAT all administration expenses in respect of the said account shall be paid forthwith by the applicant.
(10) THAT in the event of any failure to comply with all or any of these conditions then there shall be liberty

to apply on 48 hours notice in writing to revoke this order or any part thereof, and/or for any other
necessary orders or directions.

(11) THAT in the event of the above-mentioned appeal being dismissed or discontinued then the monies in
such account, including any interest earned by the same, shall be paid forthwith without any deduction
to the respondent.

(12) THAT in the event of the above-mentioned appeal being upheld then the monies in such account,
including any interest earned by the same, shall be paid forthwith without any deduction to the
applicant.

(13) THAT the President may at any time upon application by any party hereto and without affecting the
generality of his ability to give further directions:-
(a) Fix further conditions.
(b) Direct that the account be administered by a person or persons in lieu of the persons referred

to in order (6) hereof.
(c) Vary or discharge these orders.

(14) THAT there be liberty to apply on 48 hours notice in relation to clarification of this order or for any
ancillary orders or directions necessary to achieve what these orders require, save and except in relation
to decisions made by the Registrar pursuant to order (7) hereof.

(15) THAT the applicant forthwith serve a copy of this order on the Registrar.
 (Sgd.) P. J. SHARKEY,

[L.S.] President.

PRESIDENT—Unions—Matters dealt with under
Section 66—

2003 WAIRC 09000
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES DAVID GRANT GREEN, APPLICANT
and
THE FEDERATED BRICK, TILE AND POTTERY INDUSTRIAL UNION OF AUSTRALIA
(UNION OF WORKERS) WESTERN AUSTRALIAN BRANCH, RESPONDENT

CORAM HIS HONOUR THE PRESIDENT P J SHARKEY
DELIVERED MONDAY, 11 AUGUST 2003
FILE NO/S. PRES 19 OF 2002
CITATION NO. 2003 WAIRC 09000
_________________________________________________________________________________________________________

Decision Application withdrawn by consent
Appearances
Applicant Mr C Young, as agent
Respondent Mr F Gaffney (of Counsel), by leave
_________________________________________________________________________________________________________

Order
This matter having been listed for mention upon the motion of the Commission, constituted by the President, on the 11th day of
August 2003, and having heard Mr C Young, as agent, on behalf of the applicant and Mr F Gaffney (of Counsel), by leave, on
behalf of the respondent, and the applicant having made an oral application to withdraw the application herein, and the respondent
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having consented to the withdrawal of the said application by the applicant, and I having determined that the application to
withdraw should be granted, and the parties herein having waived their rights pursuant to s.35 of the Industrial Relations Act
1979 (as amended), it is this day, the 11th day of August 2003, ordered and directed, by consent, as follows—

(1) THAT there be leave granted and leave is hereby granted for application No PRES 19 of 2002 to be
withdrawn.

(2) THAT I refrain and do hereby refrain from hearing the said application further
(Sgd.) P. J. SHARKEY,

[L.S.] President.

____________________

2002 WAIRC 06049
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES KIM MAREE LUBY, APPLICANT
v.
THE AUSTRALIAN NURSING FEDERATION, INDUSTRIAL UNION OF WORKERS, PERTH,
RESPONDENT

CORAM HIS HONOUR THE PRESIDENT P J SHARKEY
DELIVERED TUESDAY, 23 JULY 2002
FILE NO/S. PRES 27 OF 2002
CITATION NO. 2002 WAIRC 06049
_________________________________________________________________________________________________________

Decision Adjourned sine die
Representation
Applicant Mr C Young, as agent
Respondent Mr R W Richardson (of Counsel), by leave
_________________________________________________________________________________________________________

Order
This matter having come on for directions before me on the 23rd day of July 2002, and having heard Mr C Young, as agent, on
behalf of the applicant and Mr R W Richardson (of Counsel), by leave, on behalf of the respondent, and the parties having waived
the rights conferred on them by s.35 of the Industrial Relations Act 1979 (as amended), it is day, the 23rd day of July 2002, ordered
as follows:-

1. THAT the application for interim orders be and is hereby adjourned sine die with the applicant having the right to
apply on 24 hours written notice to the respondent to re-list the application for hearing and determination.

2. THAT the substantive application herein, PRES 27 of 2002, be and is hereby adjourned sine die with the applicant
having the right to apply on 24 hours written notice to the respondent to re-list the matter for directions for hearing
of the application.

3. THAT the previous order given from the Bench granting the application herein to extend time in which to file and
serve an answer be re-called and be and is hereby revoked.

(Sgd.) P. J. SHARKEY,
[L.S.] President.

_________

2003 WAIRC 09002
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES KIM MAREE LUBY, APPLICANT
and
THE AUSTRALIAN NURSING FEDERATION, INDUSTRIAL UNION OF WORKERS, PERTH,
RESPONDENT

CORAM HIS HONOUR THE PRESIDENT P J SHARKEY
DELIVERED MONDAY, 11 AUGUST 2003
FILE NO/S. PRES 27 OF 2002
CITATION NO. 2003 WAIRC 09002
_________________________________________________________________________________________________________

Decision Application dismissed by consent
Appearances
Applicant Mr C Young, as agent
Respondent Mr R W Richardson (of Counsel), by leave
_________________________________________________________________________________________________________
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Order
This matter having been listed for mention upon the motion of the Commission, constituted by the President, on the 11th day of
August 2003, and having heard Mr C Young, as agent, on behalf of the applicant and Mr R W Richardson (of Counsel), by leave,
on behalf of the respondent, and the parties herein having consented to the dismissal of the application herein, it is this day, the 11th

day of August 2003, ordered that application No PRES 27 of 2002 be and is hereby dismissed by consent.
(Sgd.) P. J. SHARKEY,

[L.S.] President.

AWARDS/AGREEMENTS—Variation of—
2003 WAIRC 09083

CLOTHING TRADES AWARD 1973
No. 16 of 1972

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES THE WESTERN AUSTRALIAN CLOTHING AND ALLIED TRADES’ INDUSTRIAL UNION OF

WORKERS, APPLICANT
v.
FULLIN TAILORING CO & OTHERS, RESPONDENTS

CORAM COMMISSIONER S WOOD
DATE OF ORDER WEDNESDAY, 20 AUGUST 2003
FILE NO. APPLICATION 1555 OF 2002
CITATION NO. 2003 WAIRC 09083
_________________________________________________________________________________________________________

Result Award varied
Representation
Applicant Mr T Pope
Respondent Mr P Moss
_________________________________________________________________________________________________________

Order
WHEREAS this is an application seeking to vary the Clothing Trades Award 1973 by replacing the current list of respondents and
varying an allowance for meals; and
WHEREAS the matter came on for hearing on 18 August 2003 and the parties consented to the amendments; and
WHEREAS the amendments sought comply with the requirements of the Act and the wage fixing principles, and the area and scope
of the award is not being extended;
NOW THEREFORE having heard Mr T Pope on behalf of the Applicant and Mr P Moss on behalf of the Respondent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders:

THAT the Clothing Trades Award 1973 as varied, be further varied, by consent, in accordance with the following
Schedule and that such variation shall have effect from the beginning of the first pay period commencing on or after the
date of this order.

(Sgd.) S. WOOD,
[L.S.] Commissioner.

_________

SCHEDULE
1. Clause 12. – Overtime—

 In sub-clause (4) delete $6.45 and insert in lieu $6.65.
2. Delete the Schedule of Respondents and insert in lieu the following—

SCHEDULE OF RESPONDENTS

Cut It Out
870 Hay Street
PERTH WA 6000

The Western Australian Clothing and Allied
Trades’ Industrial Union of Workers
Level 5, 25 Barrack Street
PERTH WA 6000

Fullin Tailoring Company
567 Beaufort Street
HIGHGATE WA 6003

David T. Sportswear
28 Collingwood Street
OSBORNE PARK WA 6017

Regalia Craft
116 Roe Street
NORTHBRIDGE WA 6003

Desam Fashion Design
Unit 5, 14-16 Sundercombe Street
OSBORNE PARK WA 6017
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Sinikka Furs
117 Barrack Street
PERTH WA 6000

Cupids Bridal
Upper Level
92-94 Barrack Street
PERTH WA 6000

Thompsons Frock Shop
1267 Hay Street
WEST PERTH WA 6005

Adelphi Tailoring Co
239 Main Street
OSBORNE PARK WA 6017

Million Dollar Clothing Company
Unit 12/1 Irwin Road
WANGARA WA 6065

Obsessions Gym and Swimwear
Shop 37038 Gosnells Railway Market
GOSNELLS WA 6110

Daneechi Activewear Pty Ltd
30 Rokeby Road
SUBIACO WA 6008

Aussie Gold
1 Howlett Street
NORTH PERTH WA 6006

Don Sinclair Agencies Pty Ltd
312 Murray Street
PERTH WA 6000
Jost Enterprises Pty Ltd T/A Logo Australia
Unit 39, 3 Park Avenue
CRAWLEY WA 6009

____________________

2003 WAIRC 09107
DRAUGHTSMEN’S, TRACERS’, PLANNERS’ AND TECHNICAL OFFICERS’ AWARD 1979

NO. R11 OF 1979
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING AND KINDRED
INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
ALCOA OF AUSTRALIA LTD, JASON INDUSTRIES, JAMES HARDIE & CO PTY LTD,
RESPONDENTS

CORAM COMMISSIONER J F GREGOR
DATE FRIDAY, 22 AUGUST 2003
FILE NO. APPLICATION 894 OF 2003
CITATION NO. 2003 WAIRC 09107
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________

Order
HAVING heard Mr D. Hicks on behalf of the Applicant and Mr P. Moss for the Respondents, and by consent, the Commission
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders—

THAT the Draughtsmen’s, Tracers’, Planners’ and Technical Officers’ Award 1979 be amended in accordance with the
following schedule and that such variation shall have effect from the first pay period on or after 22 August 2003.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

_________

SCHEDULE
1. Clause 2. – Arrangement: Delete this clause and insert in lieu the following—
1. Title
1B. Minimum Adult Award Wage
2. Arrangement
3. Area
4. Scope
5. Term
6. Definitions
7. Wages
8. Hours of Work
9. Car Allowance
10. Fares and Travelling Time
11. Distant Work
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12. Trainee Draughtsmen
13. Overtime
14. Maternity Leave
15. Lower and Higher Grade Duties
16. Holidays
17. Annual Leave
18. Absence Through Sickness
19. Termination of Employment
20. Meal Break
21. Long Service Leave
22. Miscellaneous
23. Certificate of Service
24. Right of Entry
25. Record
26. Board of Reference
27. No Reduction
28. Junior Workers Certificate
29. Aged and Infirm Workers
30. Preference to Unionists
31. Bereavement Leave
32. Location Allowances
33. Liberty to Apply
35. Payment of Wages
36. Shift Work
37. Dispute Settlement Procedures
38. Technology and Skills
39. Superannuation
Schedule of Respondents
Appendix - S.49B - Inspection Of Records Requirements
2. Clause 2A. – State Wage Principles: Delete this title and clause.
3. Clause 7. – Wages: Delete subclauses (2) to (6) inclusive of this clause and insert in lieu the following—
(2) The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the

Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to
the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net adjustments.

WAGE PER
WEEK

ARBITRATED
SAFETY NET

ADJUSTMENT

TOTAL RATE
PER WEEK

Adult Tracers
$ $ $

First year of experience 331.70 123.00 454.70
Thereafter 343.80 123.00 466.80

 (3) Adult Employees

WAGE
PER

WEEK

SUPPLE-
MENTARY
PAYMENT

ARBITRATED
SAFETY NET

ADJUSTMENT

TOTAL RATE
PER WEEK

(a) Draughtsperson-Detail
Assistant
Survey Draughtsperson
PlanningAssistant
Technical Assistant
Assistant Estimator

First year of experience 363.60 34.10 123.00 520.70
Second year of experience 378.10 27.60 123.00 528.70
Third year of experience 399.60 18.80 125.00 543.40
Fourth year of experience 419.60 11.60 125.00 556.20
Thereafter 440.30 3.10 125.00 568.40

Provided that where an employee has been classified in a higher tradesperson classification such as toolmaker or
patternmaker immediately prior to being classified as a draughtsperson - detail or assistant survey draughtsperson, he/she
shall commence on the second year of the scale.
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WAGE PER
WEEK

ARBITRATED
SAFETY NET

ADJUSTMENT

TOTAL RATE PER
WEEK

(b) Draughtsperson-Senior Detail
Survey Draughtsperson

Planning Technician
Technician Estimator
First year of experience 452.50 125.00 577.50
Second year of experience 468.80 123.00 591.80
Thereafter 485.40 123.00 608.40

(c) Draughtsperson-Designing/Senior
Survey Draughtsperson
Production Planner
Technical Officer
Senior Estimator
First year of experience 497.90 123.00 620.90
Second year of experience 518.60 121.00 639.60
Thereafter 542.90 123.00 665.90

(4) An employee subject to this award, who in addition to their ordinary duties, is required to supervise the work of three or
more employees shall, in addition to the rate prescribed herein for their class of work performed, be paid per week the
following allowances—
(a) In the case of a draughtsperson detail, assistant survey draughtsperson, planning

assistant or technical assistant
32.20

(b) In the case of a draughtsperson, senior detail, survey draughtsperson, planning
technician or technician

36.90

(c) In the case of a draughtsperson, designing, senior survey draughtsperson, production
planner or technical officer

41.60

(d) In the case of a tracer 16.40

unless such an employee is required to supervise the work of 10 or more other employees when the allowance shall be—
(i) for an employee classified in paragraph (a) above 41.60
(ii) for an employee classified in paragraph (b) above 45.80
(iii) for an employee classified in paragraph (c) above 50.30
(iv) for an employee classified in paragraph (d) above 28.20

(5) (a) The supplementary payment payable to adult employees in paragraph (a) of subclause (3) of this clause and to
trainee draughtspersons in subclause (1) is pursuant to the provisions of this subclause—
(i) Shall be for all purposes of the Award;
(ii) Shall be reduced by the amount of any payment being made to that employee in addition to the said

rates otherwise than pursuant to the provisions of this subclause, whether such payment is being made
by virtue of any Order, Industrial Agreement or other agreement or arrangement.

(6) The rate prescribed for any classification in subclause (3) of this clause is not amended by subclause (5) of this clause and
shall not, for the purpose of any other Award, Order, Industrial Agreement or other agreement or arrangement, be deemed
to have been so amended.

4. Clause 9. – Car Allowance: Delete subclause (3) of this clause and insert in lieu the following—
(3) A year for the purpose of this clause shall commence on the 1st day of July and end on the 30th day of June next following.

RATES OF ALLOWANCE FOR USE OF EMPLOYEE’S OWN VEHICLE ON EMPLOYER’S
BUSINESS

Area and Details Engine Displacement
(In Cubic Centimetres)

Distance Travelled during Over 1600cc
a Year on official business 1600cc

c/km
and under

c/km

Metropolitan Area:
 First 8,000 kilometres 68.8 50.1
 Over 8,000 kilometres 44.5 33.5

South West Land Division:
 First 8,000 kilometres 70.4 51.6
 Over 8,000 kilometres 45.6 34.4



83 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 3093

Area and Details Engine Displacement
(In Cubic Centimetres)

Distance Travelled during Over 1600cc
a Year on official business 1600cc

c/km
and under

c/km

North of 23.5 degrees South Latitude
 First 8,000 kilometres 78.9 58.3
 Over 8,000 kilometres 50.5 38.2

Rest of the State:
 First 8,000 kilometres 73.3 53.6
 Over 8,000 kilometres 47.4 35.8

5. Clause 11. – Distant Work: Delete subclauses (4) and (5) of this clause and insert in lieu the following—
(4) A worker to whom the provisions of subclause (1) of this clause apply shall be paid an allowance of $18.40 for any

weekend that he returns to his home from the job but only if—
(a) he advises the employer or his agent of his intention no later than the Tuesday immediately preceding the

weekend in which he so returns;
(b) he is not required for work during that weekend;
(c) he returns to the job on the first working day following the weekend; and
(d) the employer does not provide or offer to provide suitable transport.

(5) Where a worker, supplied with board and lodging by his employer, is required to live more than 800 metres from the job
he shall be provided with suitable transport to and from that job or be paid an allowance of $8.40 per day provided that
where the time actually spent in travelling either to or from the job exceeds twenty minutes, that excess time shall be paid
for at ordinary rates whether or not suitable transport is supplied by the employer.

6. Clause 13. – Overtime: Delete paragraphs (a) and (b) of subclause (7) of this clause and insert in lieu the
following—

(7) (a) An employee required to work overtime for more than two hours without being notified on the previous day or
earlier that he will be so required to work shall be supplied with a meal by the employer or paid $8.45 for a
meal.

(b) If the amount of overtime required to be worked necessitates a second or subsequent meal the employer shall
provide such meals or pay an amount of $5.95 for each second or subsequent meal unless he has notified the
employee concerned on the previous day or earlier that such second or subsequent meal will also be required.

7. Clause 33. – Wages-Bristile: Delete this title and clause.

____________________

2003 WAIRC 09110
MATERIALS TESTING EMPLOYEES’ AWARD 1984

No. A 5 of 1982
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING AND KINDRED
INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
METLAB MAPEL (WA) PTY LTD (NOW AMEC), OILFIELD INSPECTION SERVICES
(AUSTRALIA) PTY LTD, ENGINEERING TESTING & RESEARCH SERVICES (WA) PTY
LTD, RESPONDENTS

CORAM COMMISSIONER J F GREGOR
DATE FRIDAY, 22 AUGUST 2003
FILE NO. APPLICATION 1091 OF 2003
CITATION NO. 2003 WAIRC 09110
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________

Order
HAVING heard Mr D. Hicks on behalf of the Applicant and Mr P. Moss for the Respondents, and by consent, the Commission
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders—

THAT the Materials Testing Employees’ Award 1984 be amended in accordance with the following schedule and that such
variation shall have effect from the first pay period on or after 22 August 2003.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

_________
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SCHEDULE
1. Clause 13. – Vehicle Allowances: Delete subclause (3) of this clause and insert in lieu the following—
(3) A year for the purpose of this clause shall commence on the 1st day of July and end on the 30th day of June next

following.
RATES OF ALLOWANCE FOR USE OF EMPLOYEE’S OWN

VEHICLE ON EMPLOYER’S BUSINESS

Area and Details Engine Displacement
(in Cubic Centimetres)

Distance Travelled during a Year on Official Business Over1600 cc
c/km

1600 cc &
Under c/km

Metropolitan Area:
First 8000 kilometres 67.1 48.8
Over 8000 kilometres 43.3 32.7

South West District:
First 8000 kilometres 68.6 50.3
Over 8000 kilometres 44.4 33.5

North of 23.5 degrees South Latitude
First 8000 kilometres 76.9 56.8
Over 8000 kilometres 49.2 37.2

Rest of the State:
First 8000 kilometres 71.4 52.3
Over 8000 kilometres 46.2 34.8

2. Clause 17. – Overtime: Delete paragraphs (a) and (b) of subclause (6) of this clause and insert in lieu the
following—

(6) (a) An employee required to work overtime for more than two hours without being notified on the previous day or
earlier that he will be so required to work shall be supplied with a meal by the employer or paid $8.40 for a
meal.

(b) If the amount of overtime required to be worked necessitates a second or subsequent meal the employer shall
provide such meals or pay an amount of $5.70 for each second or subsequent meal unless he has notified the
employee concerned on the previous day or earlier that such second or subsequent meal will also be required.

3. Clause 19. – Distant Work and Camping Allowance: Delete paragraph (b) of subclause (2) of this clause and insert
in lieu the following—
(b) In the event that an employee is required to be accommodated in accordance with subparagraph (a) he shall be

paid a camping allowance of $10.60 per day.

____________________

2003 WAIRC 09104
METALS AND ENGINEERING RAPID METAL DEVELOPMENTS (AUST) PTY LTD AWARD 1993

No. A 4 of 1993
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING AND KINDRED
INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
RAPID METAL DEVELOPMENTS (AUST) PTY LTD, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DATE FRIDAY, 22 AUGUST 2003
FILE NO. APPLICATION 892 OF 2003
CITATION NO. 2003 WAIRC 09104
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________

Order
HAVING heard Mr D. Hicks on behalf of the Applicant and Mr P. Moss for the Respondent, and by consent, the Commission
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders:

THAT the Metals and Engineering Rapid Metal Developments (Aust) Pty Ltd Award 1993 be amended in accordance with
the following schedule and that such variation shall have effect from the first pay period on or after 22 August 2003.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

_________
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SCHEDULE
1. Clause 10. – Meal Money: Delete subclause (1) of this clause and insert in lieu the following—
(1) When an employee is required to continue working after the usual finishing time for more than one hour, such employee

shall be paid $9.80 for the purchase of any meal required.
2. Clause 19. – Wages: Delete this clause and insert in lieu the following—
(1) The minimum rates of pay payable to adult employees under this Award shall be as follows—

Base Rate
$

Supple-
mentary
Payment

$

Additional
Payment

$

Safety Net
Adjustment

$

Rate Per
Week

$
Engineering Production Employee -
Level II (C13) 310.20 31.90 86.90 123.00 552.00

Engineering Production Employee -
Level III (C12) 327.20 37.40 61.60 123.00 549.20

(2) The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to
the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net adjustments.

(3) An attendance bonus of $27.20 per week shall be paid as a flat amount each week, except where an unauthorised absence
takes place. Any time an employee is absent from work on Annual Leave, Public Holidays, Bereavement Leave or paid
sick leave shall not affect the payment of this allowance.

(4) A Yard Supervisor in charge of other employees shall be paid an additional weekly payment of $27.50.
3. Clause 21. – Motor Vehicle Allowance: Delete subclause (3) of this clause and insert in lieu the following—
(3) A year, for the purpose of this clause, shall commence on the 1st day of July and end on the 30th day of June next

following.
RATES OF HIRE FOR USE OF EMPLOYEE’S OWN VEHICLE

ON EMPLOYER’S BUSINESS
AREA AND DETAILS ENGINE DISPLACEMENT

(IN CUBIC CENTIMETRES)
Rate Per Kilometre (Cents)

Distance travelled each year on employer’s
business

Over
2600cc

Over
1600cc
-2600cc

1600cc
& Under

Metropolitan Area 64.4 57.6 51.0
South West Land Division 65.9 59.1 51.4
North of 23.5◦ South Latitude 72.3 65.1 56.6
Rest of the State 68.1 61.0 53.0
Motor Cycle (in all areas) 22.2 cents per kilometre.

____________________

2003 WAIRC 09105
SHEET METAL WORKERS’ AWARD

No. 10 of 1973
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING AND KINDRED
INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
ARCUS AUSTRALIA PTY LTD, BAKER A.J. & SON PTY LTD, BRADFORD INSULATION,
RESPONDENTS

CORAM COMMISSIONER J F GREGOR
DATE FRIDAY, 22 AUGUST 2003
FILE NO. APPLICATION 893 OF 2003
CITATION NO. 2003 WAIRC 09105
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________
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Order
HAVING heard Mr D. Hicks on behalf of the Applicant and Mr P. Moss for the Respondents, and by consent, the Commission
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders:

THAT the Sheet Metal Workers’ Award No. 10 of 1973 be amended in accordance with the following schedule and that
such variation shall have effect from the first pay period on or after 22 August 2003.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

_________

SCHEDULE
1. Clause 6. – Wages and Supplementary Payment: Delete subclauses (4) – (6) of this clause and insert in lieu the

following—
(4) Apprentices - Wage per week expressed as a percentage of the award rate for a Level C10 classification—

Five Year Term %
First Year 40
Second Year 48
Third Year 55
Fourth Year 75
Fifth Year 88

Four Year Term
First Year 42
Second Year 55
Third Year 75
Fourth Year 88

Three and a Half Year Term
First Six Months 42
Next Year 55
Next Year 75
Final Year 88

Three Year Term
First Year 55
Second Year 75
Third Year 88

(5) Construction Allowance—
(a) In addition to the appropriate rates of pay prescribed in this clause, a worker shall be paid—

(i) $37.20 per week if engaged on the construction of a large industrial undertaking or any large civil
engineering project.

(ii) $33.40 per week if engaged on a multistorey building, but only until the exterior walls have been
erected and the windows completed and a lift made available to carry the employee between the
ground floor and the floor upon which he/she is required to work. A multistorey building, when
completed, will consist of at least five storeys.

(iii) $19.70 per week if engaged otherwise on construction work falling within the definition of
construction work in Clause 3. - Definitions of this award.

(b) Any dispute as to which of the aforesaid allowances apply to particular work shall be determined by the Board
of Reference.

(c) An allowance paid under this subclause includes any allowance otherwise payable under Clause 7. - Special
Rates and Provisions of this award, except the allowance for work at heights.

(6) Leading Hands—
In addition to the appropriate total wage prescribed in this clause, a leading hand shall be paid—

$
(a) If placed in charge of not less than three and more than 10 other employees 21.00
(b) If placed in charge of more than 10 and not more than 20 other employees 32.20
(c) If placed in charge of more than 20 other employees 41.60

2. Clause 7. – Special Rates and Provisions: Delete subclauses (1) – (9) inclusive of this clause and insert in lieu the
following—

(1) Height Money—
An employee shall be paid an allowance of $2.05 for each day work is carried out at a height of 15.5 metres or more
above the nearest horizontal plane, but this provision does not apply to linespersons nor to riggers and splicers on ships or
buildings.

(2) Dirt Money—
An employee shall be paid an allowance of 43 cents per hour when engaged on work of an unusually dirty nature where
clothes are necessarily unduly soiled or damaged or boots are unduly damaged by the nature of the work done.
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(3) Grain Dust—
Where any dispute arises at a bulk grain handling installation due to the presence of grain dust in the atmosphere and the
Board of Reference determines that employees employed under this award are unduly affected by that dust, the Board
may, subject to such conditions as it deems fit to impose, fix an allowance or allowances not exceeding 71 cents per hour.

(4) Confined Space—
An employee shall be paid an allowance of 51 cents per hour when, because of the dimensions of the compartment or
space where work is being performed, such employee is required to work in a stooped or otherwise cramped position or
without proper ventilation.

(5) Hot Work—
An employee shall be paid an allowance of 43 cents per hour when working in the shade in any place where the
temperature is raised by artificial means to between 46.1° and 54.4° celsius.

(6) (a) Where, in the opinion of the Board of Reference, the conditions under which work is to be performed are, by
reason of excessive heat, exceptionally oppressive, the Board may—
 (i) fix an allowance, or allowances, not exceeding the equivalent of half the ordinary rate;
 (ii) fix the period (including a minimum period) during which any allowance so fixed is to be paid; and
(iii) prescribe such other conditions, relating to the provision of protective clothing or equipment and the

granting of rest periods, as the Board sees fit.
(b) The provisions of paragraph (a) of this subclause do not apply unless the temperature in the shade at the place of

work has been raised by artificial means beyond 54.4 degrees celsius.
(c) An allowance fixed pursuant to paragraph (a) of this subclause includes any other allowance which would

otherwise be payable under this clause.
(7) Percussion Tools:

An employee shall be paid an allowance of 25 cents per hour when working a pneumatic rivetter of the percussion type
and other pneumatic tools of the percussion type.

(8) Chemical, Artificial Manure and Cement Works—
An employee, other than a general labourer, in chemical, artificial manure and cement works shall, in respect of all work
done in and around the plant outside the machine shop, be paid an allowance calculated at the rate of $10.50 per week.
The allowance shall be paid during overtime but shall not be subject to penalty additions. An employee receiving this
allowance is not entitled to any other allowance under this clause.

(9) Abattoirs and Tallow Rendering Works—
An employee employed in and about an abattoir or in a rendering section of a tallow works shall be paid an allowance
calculated at the rate of $13.90 per week. The allowance shall be paid during overtime but shall not be subject to penalty
additions. An employee receiving this allowance is not entitled to any other allowance under this clause.

3. Clause 8. – Overtime: Delete paragraph (f) of subclause (3) of this clause and insert in lieu the following—
(f) Subject to the provisions of paragraph (g) of this subclause, an employee required to work overtime for more

than two hours shall be supplied with a meal by the employer or be paid $8.80 for a meal and if, owing to the
amount of overtime worked, a second or subsequent meal is required, the employee shall be supplied with such
meal by the employer or be paid $6.00 for each meal so required.

4. Clause 23. – Fares and Travelling Time: Delete subclause (2) of this clause and insert in lieu the following—
(2) An employee, to whom subclause (1) of this clause does not apply and who is engaged on construction work, shall be

paid an allowance in accordance with the provisions of this subclause to compensate for excess fates and travelling from
the employee’s home to his/her place of work and return—
(a) On places within a radius of 30 kilometres from GPO Perth - $2.10 per day.
(b) For each additional kilometre up to 53 kilometres - 8 cents per kilometre.
(c) Subject to the provisions of paragraph (d) hereof, work performed at places beyond 53 kilometres from the GPO

Perth shall be deemed to be outside work unless the employer and the employees, with the consent of the Union,
agree in any particular case that the travelling allowance for such work shall be paid under this clause, in which
case an additional allowance of 12 cents per kilometre shall be paid for each kilometre in excess of
53 kilometres.

(d) In respect to work carried out from an employer’s depot situated more than 53 kilometres from the GPO Perth,
the main Post Office in the town in which such depot is situated is substituted as the centre for the purpose of
calculating the allowance to be paid to employees as follows—
(i) On places of work within a radius of three kilometres from such Post Officer - Nil.
(ii) On places of work beyond a radius of three kilometres but within a radius of 21 kilometres from such

Post Officer - $2.10 per day.
(iii) For each additional kilometre up to 53 kilometres - 8 cents per kilometre.

5. Clause 24. – Car Allowance: Delete subclause (2) of this clause and insert in lieu the following—
(2) Where a worker in the course of a journey travels through two or more of the separate areas, payment at the rates

prescribed herein shall be made at the appropriate rate applicable to each of the separate areas traversed.
Rates of Hire for Use of Worker’s Own Vehicle on Employer’s Business - Cents per kilometre.
1. South of 26 degrees south latitude—

Area and Details—
Metropolitan area 50 cents
South West Land Division 53 cents
Other areas 55 cents

2. North of 26 degrees south latitude—
All areas 61 cents
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6. Clause 25. – Distant Work:
A. Delete subclause (6) of this clause and insert in lieu the following—

(6) An employee to whom the provisions of subclause (1) of this clause apply shall be paid an allowance of $22.40 for any
weekend that he/she returns to his/her home from the job, but only if—
(a) the employer or his/her agent is advised of the intention not later than the Tuesday immediately preceding the

weekend in which the employee so returns;
(b) the employee is not required for work during that week-end;
(c) the employee returns to the job on the first working day following the week-end; and
(d) the employer does not provide, or offer to provide, suitable transport.
B. Delete subclause (7) of this clause and insert in lieu the following—

(7) Where an employee, supplied with board and lodging by his/her employer, is required to live more than 800 metres from
the job, he/she shall be provided with suitable transport to and from that job or be paid an allowance of $9.85 per day,
provided that where the time actually spent in travelling either to or from the job exceeds 20 minutes, that excess
travelling time shall be paid for at ordinary rates, whether or not suitable transport is supplied by the employer.

____________________

2003 WAIRC 09108
VEHICLE BUILDERS’ AWARD 1971

No. 9 of 1971
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING AND KINDRED
INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
BOLTONS PTY LTD, BADGER’S MOTORS PTY LTD, BARAVAN CARAVAN CENTRE,
RESPONDENTS

CORAM COMMISSIONER J F GREGOR
DATE FRIDAY, 22 AUGUST 2003
FILE NO. APPLICATION 992 OF 2003
CITATION NO. 2003 WAIRC 09108
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________

Order
HAVING heard Mr D. Hicks on behalf of the Applicant and Mr P. Moss for the Respondent, and by consent, the Commission
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders—

THAT the Vehicle Builders’ Award 1971 be amended in accordance with the following schedule and that such variation
shall have effect from the first pay period on or after 22 August 2003.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

_________

SCHEDULE
1. Clause 8. – Overtime: Delete paragraph (f) of subclause (3) of this clause and insert in lieu the following—

(f) Subject to the provisions of paragraph (g) of this subclause, an employee required to work overtime for more
than two hours shall be supplied with a meal by the employer or be paid $8.75 for a meal and, if owing to the
amount of overtime worked a second or subsequent meal is required, the employee shall be supplied with such
meal by the employer or be paid $5.95 for each meal so required.

2. Clause 9. – Wages and Supplementary Payments—
A. Delete subclause (1) of this clause and insert in lieu the following—

(1) The minimum award rate payable weekly to adult employees (other than apprentices) classified under a defined level as
specified in Clause 6. - Definitions of this Award, shall be made up of a base rate, plus a supplementary payment and
safety net adjustment, giving a total weekly award rate as follows—

CLASSIFICATION
Adult Employees (expressed as a percentage of
the Vehicle Building Tradesperson Level I
Rate):

Base
Rate

Supple-
mentary
Payment

Safety Net
Adjustment

Total Rate
Per Week

Vehicle
Building
Trades-
person
Level 1

$ $ $ $ $
Advanced Tradesperson/Production Technician
Vehicle Building 471.70 70.60 $123.00 $665.30 130.0
Vehicle Building Tradesperson - Level IV 417.30 62.50 $123.00 $602.80 115.0
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CLASSIFICATION
Adult Employees (expressed as a percentage of
the Vehicle Building Tradesperson Level I
Rate):

Base
Rate

Supple-
mentary
Payment

Safety Net
Adjustment

Total Rate
Per Week

Vehicle
Building
Trades-
person
Level 1

$ $ $ $ $
Vehicle Building Tradesperson - Level III 399.10 59.80 $125.00 $583.90 110.0
Vehicle Building Tradesperson - Level II 381.00 57.10 $125.00 $563.10 105.0
Vehicle Building Tradesperson - Level I 362.90 54.30 $125.00 $542.20 100.0
Vehicle Builder - Level IV 335.30 50.20 $123.00 $508.50   92.4
Vehicle Builder - Level III 317.10 47.50 $123.00 $487.60   87.4
Vehicle Builder - Level II 297.60 44.50 $123.00 $465.10   82.0
Vehicle Builder - Level I 283.00 42.40 $123.00 $448.40   78.0

B. Delete subclauses (5) and (6) of this clause and insert in lieu the following—
(5) Leading Hand - An employee placed in charge of—

$
(a) Not less than three and not more than 10 other employees shall be paid per week extra 21.00
(b) More than 10 and not more than 20 other employees shall be paid per week extra 32.20
(c) More than 20 other employees shall be paid per week extra 41.60

(6) Tool Allowance—
(a) Where an employer does not provide a tradesperson or an apprentice with the tools ordinarily required by that

tradesperson or apprentice in the performance of work as a tradesperson or as an apprentice the employer shall
pay a tool allowance of—
(i) $11.75 per week to such tradesperson, or
(ii) in the case of an apprentice a percentage of $11.75, being the percentage which appears against his/her

year of apprenticeship in subclause (3) of this clause,
for the purpose of such tradesperson or apprentice supplying and maintaining tools ordinarily required in the
performance of work as a tradesperson or as an apprentice.

(b) Any tool allowance paid pursuant to paragraph (a) of this subclause shall be included in, and form part of, the
ordinary weekly wage prescribed in this clause.

(c) An employer shall provide for the use of tradespersons or apprentices all necessary power tools, special purpose
tools and precision measuring instruments.

(d) A tradesperson or apprentice shall replace or pay for any tools supplied by his/her employer if lost through
his/her negligence.

3. Clause 10. – Special Rates and Provisions: Delete subclauses (5) and (6) of this clause and insert in lieu the
following—

(5) Dirt Money—
An employee shall be paid an allowance of 43 cents per hour when engaged on work of an unusually dirty nature, where
clothes are necessarily soiled or damaged or boots are unduly damaged by the nature of the work done.

(6) Confined Space—
An employee shall be paid an allowance of 51 cents per hour when, because of the dimensions of the compartment or
space in which work is being carried our, such employee is required to work in a stooped or otherwise cramped position,
or without proper ventilation.

4. Clause 17. – Tools: Delete subclauses (2) and (3) of this clause and insert in lieu the following—
(2) Where an apprentice to the trade provides his/her own tools, other than those mentioned in subclause (1) hereof, such

employee shall be supplied with an order for a sum equivalent to the sum of 57 cents per week after completion of the
probationary period for the first and second years and shall receive such sum per week for the purpose of purchasing
tools.

(3) Where a woodworker provides his/her own tools, other than those mentioned in subclause (1) hereof, such employee shall
be supplied with an order for a sum equivalent to 57 cents per week for the purpose of purchasing tools.
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AWARDS/AGREEMENTS—Application for variation of—
No variation resulting—

2003 WAIRC 09273
DAMPIER SALT AWARD 1990

NO. A23 OF 1990
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE AUSTRALIAN WORKERS’ UNION, WEST AUSTRALIAN BRANCH, INDUSTRIAL
UNION OF WORKERS, APPLICANT
v.
DAMPIER SALT LIMITED & OTHERS, RESPONDENTS

CORAM COMMISSIONER S J KENNER
DATE THURSDAY, 6 SEPTEMBER 2003
FILE NO/S. APPLICATION 1958 OF 2002
CITATION NO. 2003 WAIRC 09273
_________________________________________________________________________________________________________

Result Application discontinued by leave
Representation
Applicant Mr M Llewellyn
First Respondent Ms K Taylor as agent
Other Respondents No appearance
_________________________________________________________________________________________________________

Order
HAVING heard Mr Mr M Llewellyn on behalf of the applicant and Ms K Taylor as agent on behalf of the first respondent and there
being no appearance on behalf of the other respondents, the Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979 hereby orders—

THAT the application be and is hereby discontinued by leave.
(Sgd.) S. J. KENNER,

[L.S.] Commissioner.

____________________

2003 WAIRC 09228
PARTICLE BOARD INDUSTRY AWARD NO. 10 OF 1978

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES THE FOREST PRODUCTS, FURNISHING AND ALLIED INDUSTRIES INDUSTRIAL UNION

OF WORKERS, W.A. BRANCH, APPLICANT
v.
WESFI MANUFACTURING PTY LTD, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DATE TUESDAY, 2 SEPTEMBER 2003
FILE NO. APPLICATION 2063 OF 2002
CITATION NO. 2003 WAIRC 09228
_________________________________________________________________________________________________________

Result Discontinued
_________________________________________________________________________________________________________

Order
WHEREAS on 19th December 2002 The Forest Products, Furnishing and Allied Industries Industrial Union of Workers, W.A.
Branch applied to the Commission for orders pursuant to the Industrial Relations Act, 1979; and
WHEREAS on 28th August 2003 the Applicant Union advised the Commission it wished to discontinue the matter and the
Commission decided to discontinue the proceedings.
NOW THEREFORE pursuant to the powers vested in it by the Industrial Relations Act, 1979, the Commission, hereby orders—

THAT the application be, and is hereby, discontinued.
(Sgd.) J. F. GREGOR,

[L.S.] Commissioner.
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AWARDS/AGREEMENTS—Interpretation of—
2003 WAIRC 09265

RAND NATIONAL TRANSPORT ENTERPRISE BARGAINING 2002
NO. AG203 OF 2002

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES THE SHOP, DISTRIBUTIVE AND ALLIED EMPLOYEES’ ASSOCIATION OF WESTERN

AUSTRALIA, APPLICANT
v.
RAND NATIONAL TRANSPORT (1986) PTY LTD, RESPONDENT

CORAM COMMISSIONER J L HARRISON
DATE OF ORDER MONDAY, 8 SEPTEMBER 2003
FILE NO/S. APPLICATION 1229 OF 2003
CITATION NO. 2003 WAIRC 09265
_________________________________________________________________________________________________________

Result Application dismissed.
_________________________________________________________________________________________________________

Order
WHEREAS on 22 August 2003 the Applicant applied to the Commission for an order pursuant to the Industrial Relations Act,
1979; and
WHEREAS on 26 August 2003 the Applicant lodged a Notice of Discontinuance and the Commission decided to discontinue the
proceedings.
NOW THEREFORE pursuant to the powers vested in it by the Industrial Relations Act, 1979, the Commission, hereby orders—

THAT the application be, and is hereby, dismissed.
(Sgd.) J. L. HARRISON,

[L.S.] Commissioner.

NOTICES—Award/Agreement matters—
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

Application No. A8 of 2003
APPLICATION FOR REGISTRATION OF AN AWARD

ENTITLED “KIRIN AUSTRALIA ELECTRICAL INTERIM AWARD 2003” A 8 of  2003
NOTICE is given that an application has been made to the Commission by the COMMUNICATIONS, ELECTRICAL,
ELECTRONIC, ENERGY, INFORMATION, POSTAL, PLUMBING AND ALLIED WORKERS UNION OF AUSTRALIA,
ENGINEERING AND ELECTRICAL DIVISION, WA BRANCH.
As far as relevant, those parts of the Award which relate to area of operation or scope are published hereunder.

2.– AREA AND SCOPE
This Award shall apply to Kirin Australia Pty Ltd in respect of its Malting Operations in the State of Western Australia and
Employees who are eligible to be members of the organisation named in Schedule A – Parties Bound, of this Award.

SCHEDULE A – PARTIES TO AWARD
Kirin Australia Pty Ltd
Communications, Electrical, Electronic, Energy, Information,
Postal, Plumbing and Allied Workers’ Union of Australia, Engineering
And Electrical Division, W.A. Branch
A copy of the proposed Award may be inspected at my office at 111 St George's Terrace, Perth.

 (Sgd) J. A. SPURLING,
Registrar.

3 September 2003.
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WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
APPLICATION NO. 1341 OF 2003

APPLICATION FOR VARIATION OF AWARD
ENTITLED

“MOTOR VEHICLE (SERVICE STATION, SALES ESTABLISHMENTS, RUST PREVENTION AND PAINT
PROTECTION), INDUSTRY AWARD” NO. 29 OF 1980

NOTICE is given that an application has been made to the Commission by Royston Pty Ltd T/A Allpike Peaugeo under the
Industrial Relations Act 1979 for a variation of the above Award.
As far as relevant, those parts of the variation which relate to area of operation or scope are published hereunder:-
Clause 3. SCOPE - delete this clause and insert in lieu thereof the following:

3. - SCOPE
(1) This award shall apply to employees employed in any of the callings classified in Clause 10. - Classification of

Employees hereof, whose duties, without limiting their generality, shall include any one or more of those described in
subclause (2) of this clause and who are employed by any of the respondents hereto, or are employed within the Service
Station/ Roadhouse Industry and who are engaged in the business of motor service station operators and/or roadhouse
operation, and/or washing and polishing of motor vehicles.

(2) The duties referred to in subclause (1) hereof are as follows:-
(a) The retail selling of petrol, oil, or convenience items, food (including food preparation), and including the

operation and balancing of point of sale equipment, eftpos and card facilities and stock maintenance, including
receipt, counting, ordering and in-store levels and presentation within the Service Station/ Roadhouse Industry.

(b) The operation of a roadhouse for purposes of selling food/refreshments and other convenience items, which
may include cooking, cleaning, table service, counter duties, and cashier duties. Depending upon the service
station and/or roadhouse.

(c) The washing, cleaning, polishing, greasing or changing of oil of motor vehicles, wheel changing, lamp globe
changing, servicing of motor vehicles (where no mechanical knowledge is required) or tidying up of the
employer's premises.

(d) Parking of cars in and around the employer's premises.
Clause 10. – CLASSIFICATION OF EMPLOYEES - delete this clause and insert in lieu thereof the following:

10. - CLASSIFICATION OF EMPLOYEES
(1) An employee shall be paid the wages prescribed by Clause 11. - Wages according to the levels described below.  During

the first three months of employment a new employee who has no previous experience at that level may be paid the rates
of pay at a lesser than prescribed rate, as agreed between the employee and the employer, whilst skills acquisition and on
the job training is occurring.

(2) Motor Vehicle Industry Employee Level 1:
An employee at this level performs routine duties essentially of a manual nature and to the level of the employee’s
training -
(a) performs general labouring and cleaning duties;
(b) exercises minimal judgement;
(c) works under direct supervision either individually or in a team environment;
(d) is undertaking structured training so as to enable the employee to work at Level 2;
(e) provides customer service to the required standard.
(f) exercises limited discretion within established procedures and limits.
Level 1 employees carry out work connected with functions and may include, but not be limited to:
(a) car washing/polishing (manual);
(b) vehicle detailing;
(c) provisioning of driveway supplies;
(d) windscreen cleaning;
(e) manual fuel dispensing
(f) control of the automated car washing facilities including rectifying faults;
(g) stock counting and recording, replenishment and rotation;
(h) maintenance of vehicle presentation standards of interior/exterior;
(i) under bonnet checks, tyre pressure checks and wheel changing;
(j) wheel balancing, tyre repair and fitting;
(k) assist with hire and sales transactions (eg trailers, vehicles, lawnmowers);
(l) greasing and lubrication;
(m) servicing of vehicles (where no mechanical knowledge is required);
(n) supervised console operation.

(3) Motor Vehicle Industry Employee Level 2:
An employee at this level performs work above and beyond the skills of an employee at Level 1 and to the level of the
employee’s training -
(a) is responsible for the quality of the employee’s own work subject to routine supervision;
(b) works under routine supervision either individually or in a team environment;
(c) exercises discretion within the employee’s level of skills and training;
(d) provides customer service to the required standard.
(e) Assists, as necessary, with on the job training.
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Level 2 employees carry out work connected with the functions including:
(a) console operation (unsupervised or subject to general/limited supervision) and all sales/hire/service/credit

transactions;
(b) advanced stock control procedures, including ordering and receiving of goods;

(4) Motor Vehicle Industry Employee Level 3:
An employee at this level performs work above and beyond the skills of an employee at Level 2 and to the level of the
employee’s training.

 (5) Classifying Employees:
(a) (i) An employee will only be classified into a particular level where the employee has been trained and

meets the assessment and competence criteria established for the higher level and a vacancy exists.
The grading of employees is provisional on the employee remaining willing and able to perform the
duties required in the level in which they are classified.

(ii) An employee reclassified to a higher level will have the employee’s performance subject to review
and the employer may revert the employee’s classification to the previous level where the employee’s
performance is unsatisfactory.

(iii) (aa) The assessment of employees will be carried out by the employer or a nominated
representative.

(bb) At the employee’s request, re-assessment of the grading or a disagreement regarding a
reclassification pursuant to subparagraph (5)(a)(ii) of this clause will be carried out in
conjunction with an agreed third party.  The review will take into account the requirements
of the job, specifically the range and level of skills required to be utilised against the criteria
specified in this clause.

(cc) If disagreement still exists, either party may refer the matter to a dispute resolution
mechanism or private mediator for determination.

(dd) At any stage where disagreement exists regarding the implementation of the classification
structure, the employer and the employee may elect to have a representative of their
choosing involved in the process of resolution.

(iv) No employee or employer shall be prejudiced by acting, or failing to act, in a manner provided for in
this subclause and no employee shall be entitled to retrospective payment as a result of a disputed
classification.

(b) An employee who is required to exercise the skills and/or perform any function described at a higher level, for
the purposes of relieving or undertaking an additional shift shall be paid the higher rate for the duration of the
shift.  The higher rate shall not apply during a period of formal training, either on or off the job, in functions
classified higher than an employee’s level.

(c) The parties and respondents to this award reserve leave to apply during any applications for wage increases paid
under the Minimum Rates Adjustment Principle to amend this classification structure.

(6) Payment of Increases According to Level:
An employee’s wage increases arising out of the Minimum Rates Adjustment process are dependent upon the employee’s
level.

(7) Qualification Requirements
To progress from Level 1 to Level 2 an employee must attain a successful assessment in one of the following streams of
the Certificate II in Automotive (Sales):

Automotive Aftermarket
Replacement Parts & Accessories
Service Station Operations
Vehicle
Warehousing

The employee must achieve competence in the compulsory core and stream competencies plus three (3) elective
competencies selected from any endorsed Industry Training Package including Automotive RS&R and manufacturing.
Assessment must be conducted in accordance with the Assessment Guidelines for the Automotive Industry.
To progress from Level 2 to Level 3 an employee must attain a successful assessment at least 8 competencies  of the
Certificate II in Automotive (Sales);

OR
Have achieved competencies for a Level 2 employee plus possess at least 5 years current and relevant service station
industry experience;

AND
It is agreed by the employer that there is a role available at this level.

(8) Qualification Rationale
The level of qualification is based on the group of competency standards which align with performance characteristics
described for the Certificate II.  These include:
Breadth, depth and complexity of knowledge and skills would prepare a person to perform in a range of varied activities
or knowledge application where there is a clearly defined range of contexts in which the choice of actions required is
usually clear and there is limited complexity in the range of options applied.
Performance of a prescribed range of functions involving known routines and procedures and some accountability for the
quality of outcomes.
Applications may include some complex or non-routine activities involving individual responsibility and autonomy and/or
collaboration with others through members of a group or team.
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The qualification has been supported by industry historically at the Certificate II level.
(a) Compulsory Common Core

AUR70125A Follow Workplace Occupational Health and Safety procedures
AUR70278A Use and maintain workplace tools and equipment
AUR70314A Contribute to workplace communication
AUR70421A Establish relations with customers

(b) Compulsory Stream
AUR37608A Carry out stock control procedures
AUR37927A Identify automotive parts/components/accessories
AUR41408A Carry out console operations
AUR41608A Carry out cash and/or credit/funds transfer transactions
AUR42008A Carry out merchandising procedures
AUR42108A Carry out sales of stock lines
THHCOR01A Work with colleagues and customers
THHGHS01A Follow workplace hygiene procedures

(c) Electives
3 electives to be sources from any Industry Training Package related to the enterprise
The following is a list of Competency Standards that are typically used as electives with the above qualification.
Please note this is not an exhaustive list and is only for indicative purposes. For further advice, contact a
Registered Training Organisation of your choice.
AUR41303A Apply sales procedures
AUR41508A Carry out driveway service, manage forecourt and fuel dispensing
AUR70508A Carry out manual handling operations
BSACOM101A Receive and pass on message to facilitate communication flow
BSAENT101A Apply knowledge of enterprise to complete routine administrative tasks
THHHCO01A Develop and update hospitality industry knowledge

(d) Experiential Progression
A person who has had at least 5 years continuous exposure to the overall duties associated with operating
service stations and/or roadhouses, may upon application to the employer, be considered for progression from
Level 1 to Level 2. The employee must demonstrate a sound working knowledge of the skills required and such
demonstration will be to the satisfaction of the employer.
Nothing in this clause will prevent an employer immediately employing a person with substantial experience in
the functioning of a service station and/or roadhouse to Level 2.

A copy of the proposed variation may be inspected at my office at 111 St George's Terrace, Perth.
(Sgd) J. A. SPURLING,

9 September 2003. Registrar.

IN THE WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
Application No. AG 242 of 2003

APPLICATION FOR REGISTRATION OF AN INDUSTRIAL AGREEMENT TITLED “SALARIED OFFICERS
MAYNE DIAGNOSTIC IMAGING (JOONDALUP) WESTERN AUSTRALIAN ENTERPRISE AGREEMENT 2003”

NOTICE is given that an application has been made to the Commission by the Hospital Salaried Officer’s Association of Western
Australia (Union of Workers) under the Industrial Relations Act 1979 for registration of the above Agreement.
As far as relevant, those parts of the Agreement that relate to area of operation or scope are published hereunder.

4 – PARTIES
The parties to this agreement are Mayne Group Limited ACN 004 073 410 trading as Mayne Diagnostic Imaging (‘the
employer’) and the Hospital Salaried Officer’s Association of Western Australia (Union of Workers) (‘the Union’).

5 – AREA AND SCOPE
This Agreement shall apply to all employees eligible for membership of the Union and employed by Mayne Diagnostic Imaging

at Joondalup Health Campus.
…

39 – CLASSIFICATIONS & SALARIES
The classifications contained in this clause are:
Radiographers
Sonographers
Clerical Staff

A copy of the Agreement may be inspected at my office at 111 St George’s Terrace, Perth.
J. A. SPURLING,

11 September 2003. Registrar.
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PUBLIC SERVICE ARBITRATOR—Matters dealt with—
2003 WAIRC 09093

ALLEGED WORKPLACE BULLYING
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED,
APPLICANT
v.
DIRECTOR GENERAL, DEPARTMENT OF HEALTH, RESPONDENT

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DATE OF ORDER FRIDAY, 22 AUGUST 2003
FILE NO. PSAC 27 OF 2003
CITATION NO. 2003 WAIRC 09093
_________________________________________________________________________________________________________

Result Recommendation Issued
_________________________________________________________________________________________________________

Recommendation
WHEREAS the parties are in dispute regarding Ms Emina Mujakic’s conversion to permanency and allegations by her of
inappropriate treatment and bullying by other employees; and
WHEREAS on Wednesday, the 20th day of August 2003 the Arbitrator convened a conference for the purpose of conciliation; and
WHEREAS at the conclusion of the conference, in respect of the issue of conversion to permanency, the Arbitrator issued a
recommendation on the basis of equity, taking into account the information provided to Ms Mujakic previously, that Ms Mujakic be
made permanent; and
WHEREAS at the conclusion of the conference, in respect of the issue of allegations regarding conduct, the Arbitrator issued a
recommendation that it is inappropriate for Ms Mujakic to remain in her area of current employment, that it is contrary to the
interests of Ms Mujakic, the interests of the other employees concerned and the effective and proper conduct of the respondent’s
operations, and that Ms Mujakic be transferred from that area;
NOW THEREFORE the Public Service Arbitrator, pursuant to the powers conferred on it under the Industrial Relations Act 1979,
hereby recommends—

1. THAT Ms Mujakic be made permanent from the date of this Recommendation.
2. THAT the respondent shall provide to Ms Mujakic, within 3 days of the date of this Recommendation,

5 alternative positions at Level 2, taking account of her skills and experience.
3. THAT within 7 days of such offer Ms Mujakic shall select one of the alternative positions offered to her.
4. THAT if Ms Mujakic fails to select one of the alternative positions the respondent may allocate a position to

her.
5. THAT Ms Mujakic shall move to the new position as soon as practicable.

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner.

Public Service Arbitrator.

____________________

2003 WAIRC 09201
TREATMENT OF MR NORTHOVER

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED,

APPLICANT
v.
CHIEF EXECUTIVE OFFICER, DEPARTMENT OF INDIGENOUS AFFAIRS, RESPONDENT

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DATE OF ORDER FRIDAY, 29 AUGUST 2003
FILE NO. PSAC 39 OF 2003
CITATION NO. 2003 WAIRC 09201
_________________________________________________________________________________________________________

Result Interim Order Issued
_________________________________________________________________________________________________________

Interim Order
WHEREAS this is an application pursuant to Section 44 of the Industrial Relations Act 1979 relating to the respondent’s conduct
towards the applicant’s member, Mr Joe Northover, in dealing with a disciplinary process; and
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WHEREAS since the filing of the application the respondent advised the applicant and the Public Service Arbitrator (“the
Arbitrator”) that no disciplinary action was pending and no action would be taken with respect to a suspected breach of discipline;
and
WHEREAS on Friday, the 22nd day of August 2003, the respondent advised the applicant that a meeting was arranged “with Mr
Northover to discuss performance matters as is considered reasonable, as part of ongoing performance assessment.” The respondent
also advised the applicant that “the whole Department is currently in its review and planning cycle for Employee Performance
Agreements.” The respondent advised that the meeting was scheduled for Monday, the 25th day of August 2003, and “it was
suggested to Mr Northover that he may wish a union representative present”; and
WHEREAS on Monday, the 25th day of August 2003, the respondent brought Mr Northover’s employment to an end on the basis of
alleged unsatisfactory performance; and
WHEREAS the respondent’s earlier decision to transfer Mr Northover and another employee of the respondent on account of the
closure of the Bunbury office is the subject of application PSAC 34 of 2003, by which the applicant alleges that the Respondent has
bullied and threatened the two employees, and this has been the subject of a number of conferences before the Arbitrator; and
WHEREAS on Wednesday, the 27th day of August 2003, the Arbitrator convened a conference for the purpose of conciliating
between the parties; and
WHEREAS at the conference the Arbitrator was informed that Mr Northover’s employment was terminated on Monday, the 25th

day of August 2003 and that an appeal to the Public Service Appeal Board (PSAB 8 of 2003) had been filed that day; and
WHEREAS the applicant sought that the Arbitrator issue an order reinstating Mr Northover pending the resolution by conciliation
or arbitration of PSAC 34 of 2003 and of PSAB 8 of 2003; and
WHEREAS the Arbitrator heard from the parties regarding the interim order sought by the applicant; and
WHEREAS the Arbitrator considered the tests set out in Thomas James Brown v President, State School Teachers Union of WA
(Inc) and Others (69 WAIG 1390), and the provision of s 44(6) of the Industrial Relations Act 1979; and
WHEREAS at the conclusion of the conference the Arbitrator decided that the interim order sought should issue and in particular
considered that—

(a) the interrelationship between the allegations of bullying and harassment by the respondent, the instigation and
later cessation of disciplinary action regarding allegations of breach of discipline, and questions of the
performance and conduct and the termination of employment of Mr Northover, raise a substantial issue to be
decided;

(b) the detriment to Mr Northover in the interim order not issuing would be greater than the detriment to the
respondent in such an order issuing. This was on the basis that while he remains an employee, Mr Northover has
the prospect of arguing against the respondent’s decision to transfer him and he may seek redeployment.
Whereas if he were not so employed and the Public Service Appeal Board adjusts the decision to dismiss him
by reinstating him, those options will not have been available in the interim and may be irrecoverable;

(c) the interim order would not be irreversible;
(d) as applications regarding the future of Mr Northover are already before the Arbitrator and an appeal to the

Public Service Appeal Board was filed within days of the decision to terminate, there has been no undue delay
in the applicant seeking the interim order; and

(e) the granting of the interim order sought would be fair and equitable.
NOW THEREFORE, the Arbitrator, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby
orders—

1. THAT the respondent shall forthwith reinstate Mr Northover in his employment pending the resolution by
conciliation or arbitration of PSAC 39 of 2003 and the hearing and determination of PSAB 8 of 2003.

2. THAT either of the parties may apply to the Arbitrator for this Order to be varied or rescinded upon giving the
other party 48 hours notice.

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner.

Public Service Arbitrator.

____________________

2003 WAIRC 08303
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, APPLICANT
v.
DIRECTOR GENERAL, DEPARTMENT OF JUSTICE, RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
DATE MONDAY, 12 MAY 2003
FILE NO. P 5 OF 2002
CITATION NO. 2003 WAIRC 08303
_________________________________________________________________________________________________________

Result Reasons for Decision issued.
Representation
Applicant Mr M. Finnegan
Respondent Mr D. Matthews (of counsel)
_________________________________________________________________________________________________________
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Reasons for Decision
1 The claim before the Public Service Arbitrator is made by the applicant union on behalf of Prison Superintendents and

Assistant Superintendents. The claim is for the following—
“(1) Prison Superintendents and Assistant Superintendents required by the Department of Justice to make themselves

contactable at all times by telephone, during off-duty periods, in order to recommence their duties immediately
or as soon as possible in exceptional circumstances be paid an allowance of $3.07 for each hour or part thereof
the officer is required to maintain this status; and

(2) Assistant Superintendents required by the Department of Justice to be contactable by telephone within a few
hours during off-duty periods in order to recommence their duties within a few hours or immediately in
exceptional circumstances receive an allowance of $1.54 for each hour or part thereof the officer is required to
maintain this status.”

The evidence
2 For the applicant union, evidence was principally called from Mr Keith Flynn who is the Superintendent at Bunbury Regional

Prison. The union also called evidence from Mr John Walker the Acting Secretary of the United Fire Fighters Union of
Australia and from Ms Wendy Parer an Industrial Officer with the applicant union.

3 The respondent called evidence from Ms Vinka Zupanovich who is the respondent’s Manager, Employee Relations.
4 I refer to the evidence of the witnesses in the course of these Reasons.

Background
5 The respondent employs approximately 11 Superintendents and 28 Assistant Superintendents in the metropolitan and regional

prisons in the State. The majority of Superintendents are classified at Level 8 under the Public Service Award 1992. Two
Superintendents are at Level 9. The Assistant Superintendents in the major prisons are Level 7. The majority of Assistant
Superintendents are Levels 5 and 6 and perhaps level 4 in the smaller prisons. It is convenient to refer to the Superintendents
and Assistant Superintendents together as prison administrators for the purposes of these reasons.

6 The Commission was informed that under the Public Service Award 1992, employees classified at Level 6 and above are not
paid overtime. Rather, on the evidence of Ms Zupanovich, employees Level 6 and above are expected to adjust their hours in
lieu of being paid overtime because they are in senior positions and part of their job is to manage their time.

7 It appears that there has been an issue between the prison administrators on the one hand, and the respondent on the other,
regarding the payment of an allowance for holding themselves available for an immediate return to work, or a return to work
within a few hours’ notice, since 1977. There was a dispute about it in 1977 which led to the registration of the Department of
Corrections Superintendents Commuted Overtime and Availability Allowance Agreement (1977) 57 WAIG 1478. It applied to
Superintendents, Deputy Superintendents and Chief Officers and provided for the payment of an allowance of $750 per annum
“to cover all work in excess of the prescribed hours of duty and availability”.

8 The Commission was informed that in 1981, 1985 and 1989 prison administrators were reclassified but that the out of hours
allowance has always been an issue. The Commission was informed that the 1985 reclassification resulted in the prison
administrators being at level 6 or above so that overtime is “more or less” built in to the salary structure. Nevertheless, the out
of hours allowance continued to be paid separately from any reclassification. The 1977 registered agreement was replaced in
1981 by another registered agreement of the same name (61 WAIG 1170). The 1981 agreement prescribed an allowance of
either $1025 or $970 per annum to superintendents or assistant superintendents depending upon their classification level “to
cover all work in excess of the prescribed hours of duty and availability”. Availability was defined as follows—

““Availability” means that an officer may be required to hold himself available for duty outside the prescribed hours of
duty in accordance with the following provisions—

(a) No restriction shall be placed on the officer’s movements but he shall be required to advise the
Institution of his whereabouts while he remains in the metropolitan area or the precincts of the
Institution in which he is employed.

(b) Before the officer leaves the metropolitan area or the precincts of the Institution in which he is
employed, he shall advise the Institution—
(i) where he will be located in his absence and, if necessary, how he may be contacted; and
(ii) the approximate duration of his proposed absence.”

9 The allowance continued to be paid until the employer retired from the agreement. On 13 November 1990 the Public Service
Commissioner retired from the agreement with effect from 3 December 1990 (70 WAIG 4107) and the agreement ceased to
have effect from that latter date.

10 The Commission was informed that in 1989 attempts were made to include the allowance within the salary structure. A
number of documents were tendered to the Commission in relation to this attempt (DOJ1, 2, 3 and 4). The result was that a
reclassification occurred on 28 April 1989 (DOJ3 p.2) and the allowance ceased to be paid.

11 However, prison administrators were not happy with the arrangement and a dispute was notified to the Commission (PSAC
37 of 1989). A conference was held in the matter and ultimately an agreement was reached between the parties in 1990. The
terms of the agreement are reflected in a letter that the Public Service Commissioner wrote to the applicant union on 18 May
1990 (exhibit DOJ 6 “the 1990 agreement”).

12 For the record, I now set out the 1990 agreement—
“ (a) There will be two levels of contactability and response time.

(i) The first level of contactability and response will be paid at the rate of $75.00 per week.
(ii) The second level of contactability and response will be paid at the rate of $37.50 per week.

(b) These allowance rates are to be indexed to the National CPI rate and backdated to October 1, 1989.
(c) The Executive Director, Department of Corrective Services is to define appropriate contact and response time for

each relevant position and prison.”
13 The two allowances have been increased over time in accordance with (b) and are presently $93.05 and $46.53 respectively.
14 Some of the history of the issues between the parties since the 1990 agreement is set out in the earlier Reasons for Decision in

this matter of 17 September 2002 [2002 WAIRC 06496]. Those Reasons also refer to the complaint laid before an Industrial
Magistrate in June 2000 by a Superintendent alleging the respondent failed to pay him in accordance with Clause 18(1)(k) of
the award. However, that complaint has not been listed for hearing and appears to be dormant. In this context, I observe that
the allowances in the claim before me are at the same level as the out of hours allowances in Clause 18(1)(k) of the award. If
the claim is granted, it would result in a five fold increase of the allowances presently paid pursuant to the 1990 agreement.
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15 The 1990 agreement remained in force until the applicant union withdrew from it in November 2002. The withdrawal has left a
vacuum. The respondent indicated an intention to introduce an availability roster whereby prison administrators would be
rostered to hold themselves available. Only persons so rostered would be eligible for the relevant payments. This led to a
further dispute between the parties which resulted in the applicant union eventually making the claim that is set out at the
commencement of these Reasons for Decision. The Commission has ordered the allowances in the 1990 agreement to continue
to be paid pending the hearing and determination of the claim [2002 WAIRC 06945].

Findings
16 The applicant union’s claim proceeded on a number of bases. I deal with these in turn.

Contactability/availability
17 The applicant union’s argument is that prison administrators face a set of unique and different circumstances from other

employees of the respondent. By s.36 of the Prisons Act 1981 a Designated Superintendent is prescribed to be in charge of the
prison at a relevant time. Once a person is the Designated Superintendent, that person cannot further delegate the authority and
powers vested in the position. Designation is effected by an instrument that is specific as to the hour it is granted (exhibit CSA
3). A further and separate instrument is necessary for the designation to be suspended for example due to the unavailability or
leave of absence of the Designated Superintendent.

18 Further, the applicant union submits that the Director General’s Rules and Policy Directives and operational instructions
provide specific roles and functions for the Designated Superintendent which are only able to be performed by the Designated
Superintendent. The Commission was taken to a number of the Director General’s Rules and Policy Directives by way of
illustration of the requirements imposed in relation to the Designated Superintendent’s position. The evidence of Mr Flynn is
that, as a result of these requirements, he remains contactable at all times. His home telephone is paid for and he is provided
with both a mobile telephone and a pager.

19 The position of the respondent, is that by s.26 of the Prisons Act 1981 the Chief Executive Officer at least also has the powers
given to a Designated Superintendent. For that reason, there are no powers or responsibilities which only a Designated
Superintendent may exercise. None of the Director General’s Rules and standing orders to which the Commission was taken
require in their terms that the Designated Superintendent remain contactable or available for immediate return to work.

20 Rather, on the respondent’s submission, the Director General’s Rules and Policy Directives to which the Commission was
taken impose obligations on others to inform the Designated Superintendent of specified events. The Designated
Superintendent may be required to perform a particular function, such as notifying the Chief Executive Officer or the Director
General of an event, but only “as soon as possible”, or “as soon as practicable” after the Designated Superintendent has been
himself (or herself) contacted. The respondent submits that if a Designated Superintendent was not informed of an event, for
example an escape, until the day after the escape because the Designated Superintendent had been uncontactable for genuine
reasons, the obligation on the Designated Superintendent to then take appropriate steps “as soon as possible” or “as soon as
practicable” occurs only when he is so informed. However, the Director General’s Rules and Policy Directives do not require
the Designated Superintendent to remain contactable or available for a return to work.

21 Indeed, the submission of the respondent is that the only requirement on the prison administrators to remain contactable or
available derived from the 1990 agreement which prescribed payment for doing so and from which the prison administrators
have now withdrawn. There is therefore no requirement and none of the documentation provided to the Commission requires
prison administrators to remain available or contactable. In the respondent’s view, availability and contactability may well be
appropriate but it is not a requirement, particularly in the absence of the 1990 agreement. Nothing in the evidence before the
Commission could allow a conclusion that the requirements of “on call” or “availability” as they are defined in Clause 18(1)(k)
of the award are met.

22 My findings are as follows. I have considered the Director General’s Rules and Policy Directives to which I was referred. I am
obliged to agree, as did Mr Flynn, that in their terms they do not require the Designated Superintendent, or prison
administrators as such, to remain contactable or available for an immediate return to work.

23 However, my assessment is that the proper operation of the Director General’s Rules and Policy Directives infers
contactability, and on occasions, availability for a return to work. I reach this conclusion for the following reasons.

24 The Director General’s Rules and Policy Directives to which I was referred deal with situations directly involving prisoners. In
a number of the examples, the use of the words “as soon as possible” or “as soon as practicable” imply a sense of urgency and
priority on the Designated Superintendent to perform certain actions. In the view that I have reached, the use of those words
indicates that the function to be performed has an urgency or a priority which is necessarily denied if the Designated
Superintendent is not contactable or in some cases not available to return to the prison.

25 For reasons of brevity I refer to merely one example, paragraph 2.1 of Policy Directive 30 relating to the death of a prisoner. It
states as follows—

“2.1 Upon the death of a prisoner in the custody of the Ministry of Justice, whether in prison or elsewhere, the Officer-
in-Charge of the prison responsible for the custody of that prisoner at the time shall immediately notify the
Designated Superintendent.”

26 Paragraphs 2.2 and 2.3 then provide as follows—
“2.2 The Designated Superintendent shall immediately notify—

• The Prison Medical Officer (or if there is no Prison Medical Officer, the prison’s health service
provider);

• The relevant Director;
• The Police Officer in charge of the nearest police station;
• The police prisons unit 24 hour pager service;
• The Manager, Investigations Branch;
• The relevant Prison Chaplain;
• The Manager or Duty Officer Public Affairs.
Note: If any of the above notifications are delegated to other staff, the person to whom it is delegated shall
confirm to the designated Superintendent that contact has been made.

2.3 Where the death occurs in a prison, the Designated Superintendent shall attend the prison (unless it is
impracticable to do so because of distance or illness in which case the next most senior person shall attend) and
remain there until all relevant duties and actions have been completed.”
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27 The notifications to be made by the Designated Superintendent are to be made “immediately”. Further, the notification by the
Officer-in-Charge to the Designated Superintendent is to be made “immediately”. In my view, it is to be inferred that the
notifications in paragraph 2.2 are to be done as close in time to the discovery of the death of the prisoner as is possible. It
would, I venture to suggest, hardly be intended that if the Designated Superintendent is unable to be contacted notification to
the Prison Medical Officer, the Police or the relevant Prison Chaplain is to wait for an untimely length of time. Rather, the
Policy Directive appears to be written on the basis that the Designated Superintendent will be available to be contacted such
that the notification to the Designated Superintendent, and the notifications by the Designated Superintendent, shall occur
relatively “immediately”.

28 If the Designated Superintendent is unable to attend the prison because of impracticability, paragraph 2.3 allows “the next most
senior person” to attend the prison. However, there is no such provision in relation to contactability. I infer, therefore, that the
Policy Directive envisages that the Designated Superintendent will be contactable relatively immediately even if the
Designated Superintendent is unable to attend the prison because it is impracticable to do so.

29 This conclusion is reinforced by reference to one of the documents relating to the 1989 reclassification. The letter from the
respondent’s then Acting Executive Director to the Office of Industrial Relations on 13 September 1989 (CSA 9) listed seven
dot points relating to the need for Prison Superintendents and Assistant Superintendents to be on call and available for a return
to duty. Those points are set out below and are numbered for convenience—

“(1) The Prison Superintendents are the key officers in the counter disaster plans which are in place for all prisons. The
unavailability of the Superintendent of either the Fremantle, Canning Vale, Bandyup, Albany or C.W.C.R.C.
Prisons would seriously affect the operation of those plans.

(2) If all Superintendents, Assistant Superintendents and Directors of Prison Operations elected not to carry a pager
after business hours during the week it is unlikely that a life threatening situation would develop as it should be
possible to contact someone with the knowledge, skill and experience to deal with a critical incident.

(3) If all Superintendents, Assistant Superintendents and Directors of Prison Operations elected not to carry a pager
during the weekend then the Department could not be confident of adequately maintaining the custody and
welfare of prisoners in the prisons mentioned above if key members of staff were not contactable at home.

(4) The accountability of the prison system is such that it would be embarrassing for Government if subsequent
investigations into a critical incident in a prison showed that key staff were not contacted.

(5) The unavailability of the Superintendent of the Metropolitan Security Unit at any time would be potentially
disastrous. It is this Unit which is the focal point of all counter disaster plans in the Metropolitan area and for the
Albany Regional Prison.

(6) The Executive Director does not have the detailed knowledge required to respond to after hours queries from the
Hon Minister for Corrective Service on matters related to deaths, escapes or other serious incidents. The
information can best be obtained from the Prison administration and if they cannot be contacted the Minister may
be unable to respond to media or public concerns.

(7) The training of staff who are in charge of prisons outside normal business hours has not been designed with the
thought that senior staff would not be available. Accordingly the Department is not satisfied that they would be
able to adequately handle serious incidents (the officer in charge at some prisons after hours may be a base grade
prison officer).”

30 The letter concludes as follows—
“The bottom line is that the Department needs to have the officers referred to contactable and available. If that situation is
to change it will take some time to amend existing procedures.”

31 Further, the application made to the Public Service Arbitrator in 1989 states in part—
“A requirement of each Superintendent and Assistant Superintendent is that they remain available at all times for
immediate return to work in case of emergency within the prison.”

32 There is nothing in the information before me that would allow a conclusion that the circumstances of prison administrators
have changed between 1989 and the present such that prison administrators are not expected to be on-call and available for
return to duty. Indeed, as the experience of Mr Flynn is well prior to his appointment as Designated Superintendent of Bunbury
Prison in 1992, the evidence before me firmly suggests no lessening of the requirement for contactability and an availability to
return to work.

33 I also consider the fact that there has been an agreement prescribing an allowance since at least 1977, including the period after
1989 when the allowance was said to have been included in the reclassification, is a strong indication on the part of the
respondent that he also envisages prison administrators are to be contactable and, at least to some extent, available for an
immediate return to work.

34 For those reasons I find that the applicant union has demonstrated that there is an inherent requirement in the position of prison
administrator to be contactable and on occasions available to return to work at relatively short notice.

35 The evidence before the Commission shows that the overwhelming majority of the designated duties are dealt with during
working hours. Many of the matters involving contact after hours are able to be handled over the telephone. Less than 50% of
telephone contacts out of hours involve a need to return to the prison. They are the exceptional cases, perhaps in relation to
escapes, deaths in custody, power failure, industrial relations issues where labour is withdrawn or prisoner escorts out of hours.
When there is a return to work it is on an immediate or as soon as possible basis.

36 On the information before the Commission on this occasion I also find that the requirements set down in the Director General’s
Rules and Policy Directives place an obligation on the prison administrators to be contactable and available for an immediate
return to work to an extent greater than that of government employees generally.

37 The respondent submits that nothing in the evidence before the Commission could allow a conclusion that the requirements of
“on call” or “availability” as they are defined in Clause 18(1)(k) of the award are met. I agree with this submission. There was
not produced in evidence any written instruction to a prison administrator as that clause envisages. Nor is a prison
administrator “rostered” to be contactable, as provided in Clause 18(1)(k).
Equitable treatment

38 Mr Flynn’s evidence is that there has been an ongoing issue with the respondent over a long period of time over this issue due
to perceived inequities between various groups within the Department of Justice for similar standards of after hours contact.
That dissatisfaction has, on occasions, resulted in prison administrators considering refusing to make themselves contactable.
Mr Flynn’s evidence is that the dissatisfaction relates not so much to a desire for more money but rather equitable treatment
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compared to other people in the Department of Justice. That may or may not result in an increase in money. However, he
expressly stated that the claim before the Commission is not advanced on the basis of an increase in work value. That is not to
say there may not have been an increase in work value due to the increase in standards and contactability of staff, but that is
not a basis for the claim. Out of hours contact is seen as a separate issue from work performed during ordinary hours.

39 In support of the argument that there are differences in payment for similar standards of after hours contact Mr Flynn referred
to doctors who are required to be contacted out of hours, to the Superintendent of Operations who receives the availability
allowance for after hours contact, to the Director of Regional Prisons and to Managing Registrars in courts.

40 Of those examples, the evidence before the Commission comes only from the examination-in-chief and the cross-examination
of Mr Flynn and Ms Zupanovich. There is no detail other than what follows—

Managing Registrars/Clerks of Court: apparently receive an availability allowance for 75 hours per fortnight relating to
duties under the Coroners Act. The allowance actually paid is less than paid to Superintendents, although there may be a
difference in the hours of contact.
Director of Regional Prisons: this position had responsibilities beyond any single prison; it has been abolished.
Superintendent of Operations: this position has responsibilities for all prisons in WA, not just a single prison. Any
availability allowance paid has been paid from April 2000. There is no other direct information before the Commission
regarding the manner in which the availability allowance is paid for this position.
Doctors: no information was placed before the Commission. The evidence of Ms Zupanovich is that there are medical
officers at some prisons who are employed under a different award and have conditions similar to doctors in hospitals.

41 I find in relation to this evidence as follows. The Commission has not been presented with a clear picture of the circumstances
in which the award availability allowance is paid to others within the Department of Justice. On the evidence before me, it is
open to me to conclude that the award availability allowance is paid to the Superintendent of Operations. The fact that this has
been paid only since September 2000 does not explain why the issue before the Commission has been an issue since 1977.
However, even taking into account that the Superintendent of Operations is responsible for all prisons in WA, the evidence
gives critical support to the submission that there needs to be some consistency in the applicability of the award availability
allowance to persons who are required to be contacted in order to perform functions derived from the Prisons Act 1981 and the
related Director General’s Rules and Policy Directives. The paucity of the evidence does not permit a conclusion regarding the
extent of any inconsistency.

42 Similarly, the information before the Commission regarding the position of Director of Regional Prisons is sparse. The fact
that the position has been abolished says nothing regarding the payment of the availability allowance to that position in time
past, nor that the position may not re-emerge in similar form in the future.

43 Without more, it is not possible to see the direct relevance of the limited evidence in relation to doctors and clerks of court.
44 The issue raised by prison administrators is not without parallel, as is evident from the evidence of Mr Walker and Ms Parer.

The operation of an after-hours contact availability and on-call allowance to members of the fire service is an illustration of the
manner in which the issue is addressed in a government sector which responds to emergency situations.
The claim

45 The claim of the applicant union raises a number of issues. In the terms sought, it prescribes an allowance for each hour or part
thereof that a prison administrator is “required by the Department of Justice to make themselves contactable”. The respondent
has made it clear that it does not “require” prison administrators to be contactable. To grant the order in those terms, therefore,
appears to build in for the future the argument that has existed for some time past. As I have found, the requirement is inherent
in the position. It is not to be found in a separate written direction.

46 Further, the monetary amount in the claim is the same as paid under the award yet the claim does not import the award
conditions under which that monetary amount is paid. In particular, the award requirement to be on call refers to an officer who
is “rostered” to remain at the officer’s residence or to otherwise be immediately contactable by telephone or paging system.
The evidence is that there has not been a roster for prison administrators as the award prescribes. In this regard, the award
availability allowance should be regarded as part of a package. Either the whole package is accepted or it is not unless there is
compelling evidence that the respondent pays the availability allowance without observing the balance of relevant award
conditions.

47 The evidence of Ms Zupanovich is that employees who receive the availability allowance do so pursuant to a roster to rotate
their availability. This is pursuant to the respondent’s policy. Prison administrators have been excluded from that policy
because of the 1990 agreement. The statutory and other requirements on prison administrators appear to place them in a
position where a roster is not appropriate.
Other Matters

48 The respondent has submitted that the Commission should consider as a question of merit that the union has acted improperly
in withdrawing from the 1990 agreement. Correspondingly, that the respondent cannot be criticized for having merely paid the
1990 agreement according to its terms. The Commission should therefore not reward the union for its conduct by granting the
claim.

49 In the circumstances of this matter I find as follows. The respondent cannot in any sense be criticized for continuing to pay
according to 1990 agreement. Indeed, this much is conceded by the union. However, the evidence before the Commission that
the allowance has been a basis for dissatisfaction by prison administrators since 1977 provides the justification for their
position. While I recognise that the withdrawal of the union from the 1990 agreement left a vacuum which would not appear to
be in anyone’s interests, the order issued by the Commission has preserved the status quo such that there has not been a
practical consequence as a result of the withdrawal. I do not find the withdrawal of the union from the 1990 agreement to be a
matter for criticism.
Summary

50 In the conclusion I have reached the union has demonstrated that the prison administrators have an inherent requirement by
virtue of the positions they hold in the context of the legislation and the Director General’s Rules and Policy Directives to be
contactable and in some cases available to return to work. There is a lesser need for them to actually return to work in practice
although the need to do so in the case of an emergency relating to a disturbance at the prison and even issues to do with
industrial disputes leading to staffing issues is unpredictable.

51 This inherent requirement should be recognised by a payment. The payment should either be an allowance to be treated either
as an allowance or incorporated into the rate of salary. In this regard, the evidence of Mr Walker provides a good parallel. The
union’s claim is for the level of the allowance to be the level of the award availability based upon equitable treatment
compared to other people in the Department of Justice. I am not, however, prepared to grant the claim in its present form
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because of the paucity of reliable information regarding the manner in which the availability allowance is paid to other people
in the Department of Justice.

52 The evidence before me however leads me firmly to the conclusion that the fair resolution of the present dispute between the
parties, given its long history, lies in the Commission requesting to be provided with further information pursuant to s.26(1)(b)
of the Act. I will also give the parties an opportunity to meet and discuss whether the Reasons provide any basis for concluding
an agreement in resolution of the dispute.

53 Accordingly, I direct the parties to meet in the light of these Reasons. If an agreement between them is not possible, the
Commission will request to be provided with detailed information regarding the operation of the availability allowance within
the Department. The Commission will then take that information into account in deciding this matter, together with the
evidence already before the Commission regarding any impact upon internal relativities and costs associated with any
increased payment. The application is to be re-listed in one month’s time in order to allow the parties to report back to the
Commission on the progress of their negotiations or to receive the further information requested. The Commission may on that
occasion adjourn into conference in accordance with s.32A of the Act.

2003 WAIRC 09017
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, APPLICANT
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DIRECTOR GENERAL, DEPARTMENT OF JUSTICE, RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
DATE WEDNESDAY, 13 AUGUST 2003
FILE NO. P 5 OF 2002
CITATION NO. 2003 WAIRC 09017
_________________________________________________________________________________________________________

Result Order issued.
Representation
Applicant Mr M. Finnegan
Respondent Mr D. Matthews (of counsel)
_________________________________________________________________________________________________________

Further Reasons for Decision
1 The Commission reconvened in order to allow the union and the respondent to present the further information requested and

any submissions in relation to that further information.
2 The union called evidence from Mr Garry Hardy, the Clerk of Courts at Carnarvon. He is employed under the Public Service

Award 1992. He is a Level 5. His evidence is that by virtue of functions he performs pursuant to the Coroners Act 1996, and
under the direction of the Coroner, he is required to be available or contactable between 6:00pm to 10:00pm Monday to Friday
and from 8:00am to 6:00pm on the weekends. He receives an availability allowance of $1.50 per hour.

3 Mr Hardy is contacted perhaps one or two times per week on average. He is required to respond to the contact made and he
does so mainly from his home, although he is required to travel on occasions. He uses a mobile telephone provided by the
respondent. He has only been required to actually return to his place of work twice in 13 years. He keeps himself in a fit state
to make decisions whilst holding himself contactable or available to return to work. I consider Mr Hardy’s evidence to be
representative of other Clerks of Courts.

4 The union next called evidence from Mr Ian Robb, an internal investigator with the respondent. He is a Level 5. He is rostered
to hold himself available. He keeps himself in a fit state to return to duty as required when he is on roster. The roster is two
weeks in every 10 and he receives $1.54 per hour. The requirement to either be available or contactable is subject to a written
instruction as set out on page 22 of the terms of his employment (exhibit CSA 14). I accept Mr Robb’s evidence as being
representative of other investigators.

5 The union next called evidence from Mr Albert Corunna a project officer with the Aboriginal Visitors Scheme. Mr Corunna
administers the Visitors Scheme and plays a role when outside hours a crisis occurs such that someone in the community
wishes to arrange for a visitor to visit a friend or relative in custody. Mr Corunna is a Level 4. He is rostered to be available.
He is paid $1.54 per hour.

6 Mr Corunna’s evidence is that he remains contactable by a mobile telephone. After hours, the office telephone is diverted to
the mobile. He is not required to hold himself available at any particular location. He has never had to return to the workplace
when contacted. However, he keeps his mobile telephone with him and will endeavour not to travel anywhere where there is
noise or travel outside the range of a mobile telephone.

7 If Mr Corunna is on roster he would not travel on an aircraft or go outside the range of the mobile telephone because if he
misses a telephone call he is unable to return the call because the identity of the caller is not shown on his mobile telephone.
The number shown on his mobile telephone is merely his office number because of the diversion.

8 The union then called evidence from Mr Terrance Sheard a senior contract officer with the respondent. He is a Level
7 employed pursuant to the Public Service Award 1992. Mr Sheard manages court security and custodial contracts with a
private contractor. He is rostered alternately with his partner on a fortnightly basis. He is not required to hold himself available
in any particular location. He receives the availability allowance of $1.54 per hour. He holds himself available for 130.5 hours
per fortnight when on roster.

9 In his 3½ years in this position, he has not had to return to the workplace. He considers when he answers the telephone he has
returned to duty. When on roster he still undertakes most normal activities but, for example, not swimming. His office phone is
diverted to his mobile, but if he misses a call it goes to his partner. Mr Sheard may be required when on call to physically go to
the scene of an incident. He does regulate his alcohol intake.
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10 The union called no further evidence.
11 For the respondent, evidence was given by Stephanie Withers, the Director Human Resources of the respondent. Ms Withers’

evidence is that Mr Hardy’s circumstances are particular because of the requirement as Clerk of the Coroner’s Court to be
available. This is a requirement of the Coroner, a judicial officer, and Mr Hardy’s circumstances are therefore not covered by
the respondent’s policy of rostering staff to be available.

12 In the respondent’s view, the operation of the award does not envisage the ability for employees to log-on from home without
returning actually to the place of work. Answering a telephone call does therefore not mean returning to work. In the case of
internal investigators, a letter is given to them in accordance with award requirements. There is an expectation that if an
employee holds himself or herself to return to work then he or she should remain sober enough to be able to do so.

13 In the case of Mr Corunna, he is rostered because of the impost on the employee’s personal life so that he is able to meet the
Department’s expectation of being available.

14 In relation to Mr Sheard, Ms Withers states that he is rostered on a fortnightly basis and if he enters into an arrangement with
his partner so that between them they are able to cover the requirement to be available notwithstanding the roster, that is a
domestic arrangement between them.

15 In Ms Withers’ view, Superintendents are not rostered because the requirement to be contactable is not required. While there is
the requirement for availability, it is at a lower level because there is a lot of backup for Superintendents if they are
unavailable. The backup includes the Superintendent of Prisons and even the senior officer in charge of the prison.

16 That concluded the evidence called by the respondent.
17 In closing submissions, the respondent submitted that the Commission should only find in favour of the union’s claim in this

matter if the evidence showed that prison administrators are “on the end of a systemic inequity” regarding the out of hours
contact. The respondent submits that the evidence falls far short of showing any systemic inequity. Rather, the submission was
that the small number of examples presented by the union shows that there is not a widespread inequity. Rather, if there are
any differences in the classifications of persons presented by the union then that should merely be seen as an aberration not
warranting the granting of the union’s claim with its attendant cost of an additional $500,620 per annum.

18 The respondent cautioned the Commission from using these proceedings as a “back door” method of award enforcement. The
amounts claimed by the union are exactly the same as the award rates for on call availability.

19 The respondent also stated that the classifications in the evidence called by the union did not permit the Commission to
compare “like with like” when considering the position of prison administrators. In the view of the Department, a prison
administrator is able to go outside the range of a mobile telephone, to travel on aeroplanes, to go fishing or drink out of hours
even if individuals may choose not to do so. This is therefore a level of availability that is not as high as the availability
envisaged by the award roster regime. In the result, there is no proven inequity.

20 The respondent further cautioned the Commission to ensure that the granting of the claim did not create inequities elsewhere.
Reference was made to the table that became exhibit DOJ 9 and submissions were made regarding the implications of persons
senior to prison administrators receiving less remuneration than prison administrators.

21 The respondent urged the Commission to reimpose by order the terms of the 1990 agreement. The respondent pointed to the
1990 agreement being CPI indexed and therefore current. Lastly, the respondent urged the Commission to make any order
which issued not binding on contracts with prison administrators in the future.

22 For the union, the Commission was requested to consider the evidence brought by it as representing four diverse areas where
employees are on availability. The union referred to the evidence of Mr Flynn whereby prison administrators are directed at all
times to carry a mobile telephone and the concerns expressed by the Department when prison administrators as a group
indicated, as a result of their frustration, that they would turn off their mobile telephones. Even if a return to work is
exceptional, prison administrators should maintain themselves in a fit state to be available to return to work and this is possibly
greater than the award requirement for availability.

23 The union pointed out that on Mr Flynn’s evidence, prison administrators returned to the workplace with greater frequency
than the witnesses who gave evidence today. Further, prison administrators have to be contacted as a matter of priority in some
circumstances. The union submitted that being on roster is not a requirement for availability in the case of prison
administrators. If prison administrators are not contactable because of air travel, for example, or to be in court, it is their work
which has resulted in that lack of contactability. The union submitted that returning to duty includes work related activities on
the telephone.

24 The union stated that the issue is not a matter of comparing relativities. In conclusion, the union submitted that in the event that
the Commission concluded the evidence did not support the claim that was made, the union would, with some reluctance,
prefer the Commission to issue an order which reimposed the 1990 agreement than to merely dismiss the application.

25 My consideration of the evidence reveals the following. The evidence of the four witnesses who gave evidence today, taken as
representative of their classifications shows that they all receive the award availability amount of $1.54 (per Schedule H -
Overtime of the Public Service Award 1992) for each hour they are on out of hours contact. The evidence before the
Commission from the first proceedings, and from the proceedings today, allows me to conclude only that where an out of
hours availability allowance is paid by the Department, other than for prison administrators, then it is the award availability
allowance paid in accordance with that award. That is the evidence from the four witnesses presented by the union. As I noted
in the earlier Reasons for Decision (at [40]) there is no other detail before the Commission of the availability paid to the other
classifications referred to by Mr Flynn in his evidence. Further, given that the union’s claim is based only upon alleged
inequities in the payment of the allowance within the Department of Justice, ultimately the evidence of Mr Walker and Ms
Parer given in the earlier proceedings is not now relied on by the union.

26 This considerably narrows the focus of the union’s case. The evidence before the Commission does not show an inconsistency
in the Department of Justice’s payment of an availability allowance. Rather, it shows that prison administrators have been
historically not required to be on roster and have been paid an availability allowance at a different rate than the rate applicable
under the award.

27 In particular, the allowance that is paid under the award is paid for the hours the employee is rostered to be available. Thus, in
the case of the Clerk of Courts, the hours he is rostered to be available are approximately 36 hours per week. The Clerk of
Courts therefore receives a lesser sum of money than does the prison superintendents (as Mr Flynn conceded at page 148 of the
transcript). In contrast, the contracts officer is rostered for 130.5 hours per fortnight which, on a weekly basis, provides slightly
more than the current rate of $93.05 per week paid to prison administrators. As Mr Flynn observed, it is the hours which vary,
and thus in the case of the award availability allowance, the amount of the allowance will vary.
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28 However, that does not lead to the conclusion that the availability allowance under the award should now be paid to prison
administrators. The union concedes that it is not “a perfect fit”. Also, the allowance under the award is paid subject to the
conditions under the award, one of which is to be rostered. This would mean that only the persons so rostered would be eligible
for the payments and the respondent’s stated intention to introduce such a roster was resisted by the prison administrators.

29 The evidence shows that the availability rate of $1.54 is paid to others but only for the hours on the roster. Thus, although Mr
Sheard’s roster of 130.5 hours per fortnight gives an amount of $100.50 per week compared to the prison administrators’
allowance of $93.05 and $46.43 respectively, on a yearly basis Mr Sheard receives $2613 (being $100.50 x 26) which is
considerably less than the $4838.60 and $2414.36 respectively under the 1990 agreement. (I accept that these exact amounts
may not be actually received by each prison administrator depending upon rosters and leave.) I do not see an inequity there in
favour of the prison administrators.

30 I return then to the claim before the Commission. It was introduced by the union as a claim for—
“an allowance because we believe this allowance will be fair and equitable and that these people be appropriately
recompensed for the significant intrusion on their non-work hours caused by their requirement to be available and on
call.”

 (transcript p.6)
31 The merit of the claim was based upon “equitable treatment” as between prison administrators and others in the Department of

Justice. I am left with the conclusion that prison administrators are not treated unfairly by comparison with others in the
Department of Justice. The union has not produced in evidence examples of any other employees of the Department of Justice
who receive an availability allowance other than the award based allowance. For the reasons I have given, the award
availability allowance should not be prescribed for prison administrators separately from the rostering and any other
requirements which accompany that allowance.

32 Accordingly, an inequity has not been shown. An order will now issue which prescribes the 1990 agreement. The Minute of
that order shows that the Commission has deleted the reference to October 1 1989. The respondent is requested to ensure that
the position equivalent to the “Executive Director, Department of Corrective Services” is correctly named in the order to issue.

_________

2003 WAIRC 09037
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, APPLICANT
v.
DIRECTOR GENERAL, DEPARTMENT OF JUSTICE, RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
DATE FRIDAY, 15 AUGUST 2003
FILE NO. P 5 OF 2002
CITATION NO. 2003 WAIRC 09037
_________________________________________________________________________________________________________
Result Order issued.
Representation
Applicant Mr M. Finnegan
Respondent Mr B. Hogan and with him Mr M. Celenza
_________________________________________________________________________________________________________

Order
HAVING HEARD Mr M. Finnegan on behalf of the applicant and Mr B. Hogan and with him Mr M. Celenza on behalf of the
respondent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby orders—

THAT Superintendents and Assistant Superintendents (or however so called) be paid according to the following—
(a) There will be two levels of contactability and response time.
(i) The first level of contactability and response will be paid at the rate of $93.05 per week.
(ii) The second level of contactability and response will be paid at the rate of $46.53 per week.

(b) These allowance rates are to be indexed to the National CPI rate with an adjustment to be made on 1 October
each year in respect of the previous 12 months.

(c) The Executive Director, Prisons Division is to define appropriate contact and response time for each relevant
position and prison.

(Sgd.) A. R. BEECH,
[L.S.] Senior Commissioner.

____________________
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2003 WAIRC 09230
REVIEW OF RESPONDENT’S APPROACH

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED,

APPLICANT
v.
DIRECTOR GENERAL, DEPARTMENT OF JUSTICE, RESPONDENT

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DATE OF ORDER TUESDAY, 2 SEPTEMBER 2003
FILE NO. P 46 OF 2002
CITATION NO. 2003 WAIRC 09230
_________________________________________________________________________________________________________

Result Order issued
_________________________________________________________________________________________________________

Order
WHEREAS this is an application before the Public Service Arbitrator (“the Arbitrator”) in respect of the respondent’s actions
towards Mr Stephen Kelly, its employee; and
WHEREAS on the 29th day of April 2003, the Arbitrator issued Orders in respect of the parties meeting to discuss and facilitate Mr
Kelly’s return to work; and
WHEREAS the respondent directed Mr Kelly to return to work in an area other than Casuarina Prison where he had worked prior to
the dispute between the parties; and
WHEREAS during the course of a series of conferences, the last being on Monday, the 1st day of September 2003, the Arbitrator
has sought to conciliate between the parties as to Mr Kelly’s returning to work at Casuarina Prison under circumstances agreed
between the parties or for the respondent to provide Mr Kelly with a suitable alternative position, however agreement could not be
reached; and
WHEREAS the applicant seeks an Order that Mr Kelly return to work at Casuarina Prison pending conciliation and/or arbitration of
the matter; and
WHEREAS the respondent opposes the issuing of such an Order; and
WHEREAS the Arbitrator has considered the requirements of the Industrial Relations Act 1979, the circumstances and the interests
of both parties, and concluded that it is appropriate to issue an order that Mr Kelly return to work at Casuarina Prison subject to
certain conditions, pending the hearing and determination of the matter, and that such Order would prevent the further deterioration
of industrial relations between the parties until arbitration resolves the matter. The conditions attached to the return to work are
designed to alleviate or remove any detriment to the respondent;
NOW THEREFORE, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979,
hereby orders that—

1. Upon Mr Stephen Kelly presenting for work at Casuarina Prison at 9.00am on Monday, the 8th day of
September 2003, the respondent shall provide Mr Kelly with work of a psychologist of a similar nature to that
which he performed immediately prior to the 16th day of July 2002, save for co-ordinating duties. Such co-
ordinating duties shall apply from Monday, the 15th day of September 2003.

2. The respondent shall provide Mr Kelly with an opportunity to familiarise himself with current practices and
requirements as part of reorienting himself and recommencing such work.

3. The respondent shall ensure that other employees at Casuarina Prison with whom Mr Kelly shall be required to
work are made aware of his impending return.

4. The respondent shall ensure that a programme is put in place from Monday, the 8th day of September 2003 to
facilitate—
(a) An opportunity for reconciliation between Mr Kelly and other employees, which may include the

provision of a mediator.
(b) Mr Kelly being informed of performance standards expected of him, and a copy of those performance

standards shall be forwarded to the Arbitrator.
(c) Weekly reviews of Mr Kelly’s performance according to the performance standards, and feedback to

Mr Kelly as to his performance in respect of those standards.
5. The parties shall report back to the Arbitrator on Monday, the 15th day of September 2003.
6. This Order shall apply pending the hearing and determination of application no. P 46 of 2002.
7. Either party may apply to the Arbitrator for this Order to be varied or rescinded by giving the other party

48 hours’ notice.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.
Public Service Arbitrator.
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2003 WAIRC 09245
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, APPLICANT
v.
DIRECTOR GENERAL, DEPARTMENT OF JUSTICE (FORMERLY KNOWN AS MINISTRY
OF JUSTICE), RESPONDENT

CORAM COMMISSIONER J L HARRISON
PUBLIC SERVICE ARBITRATOR

DATE THURSDAY 4 SEPTEMBER 2003
FILE NO/S. PSAC 51 OF 2002
CITATION NO. 2003 WAIRC 09245
_________________________________________________________________________________________________________

Result Application for intervention dismissed. Application for joinder of Application 102 of 2003 dismissed.
Representation
Applicant Mr J Dasey
Respondent Mr R Andretich (of counsel)
Intervener Mr N Jones on his own behalf
_________________________________________________________________________________________________________

Reasons for Decision
1 On 17 December 2002 the applicant made an application to the Public Service Arbitrator (“the Arbitrator”) as presently

constituted seeking an urgent conference pursuant to s.44 and s.80E of the Industrial Relations Act 1979 (“the Act”) against the
Director General, Department of Justice (Formerly known as Ministry of Justice) (“the respondent”). A conference was held on
24 January 2003 and as the matter was not settled by conciliation the matter was referred for hearing and determination. The
respondent raised a preliminary issue of the Arbitrator’s jurisdiction to deal with this matter and it was decided that this issue
would be dealt with prior to the substantive matter being heard.

2 On 5 February 2003 Mr Neville John Jones, the subject of application PSAC 51 of 2002, requested that he be able to intervene
in his own right in relation to this matter pursuant to s.31 and s.27(1)(k) of the Act. Mr Jones argued that his rights and
interests may be adversely affected if he is deprived of the opportunity to have Ms Megan in de Braekt articulate arguments in
his favour and to assist the Commission in dealing with the issues in dispute. The Commission was also informed that as Mr
Jones was not able to commence proceedings before the Arbitrator he had commenced proceedings under s.29(1)(b)(ii) of the
Act on his own behalf (Application 102 of 2003).

3 On 18 February 2003 Ms in de Braekt, acting on behalf of Mr Jones, informed the Commission that there was a relevant matter
before His Honour the President (Neville John Jones v Civil Service Association of Western Australia (2003) 83 WAIG 945)
(“PRES 1 of 2003”) in relation to Mr Jones’ representation in PSAC 51 of 2002. As proceedings were on foot before His
Honour the President pursuant to s.66 of the Act in relation to this issue and as both parties to this application agreed that it
would be preferable for the outcome of this matter to be determined prior to the issue of intervention being dealt with, this
matter was adjourned. Subsequent to the determination of PRES 1 of 2003 Ms in de Braekt wrote to the Commission on behalf
of Mr Jones requesting that the application for intervention in PSAC51 of 2002 and joinder of Application 102 of 2003 to
PSAC 51 of 2002 be brought on and the matter was set down for hearing for the 4 July 2003. On the morning of 4 July
2003 the Commission received a facsimile from Ms in de Braekt requesting an adjournment due to Ms in de Braekt being
unwell. In the circumstances the Commission formed the view that the hearing should be cancelled and directions issued
relating to the filing and serving of written submissions on the issues of intervention and joinder.

4 Both the applicant and the respondent object to Mr Jones intervening in this matter and to the joinder of Application 102 of
2003 to this application.
Intervener’s Submissions

5 Mr Jones filed an outline of submissions arguing that the Commission has the power to permit persons to intervene under
s.27(1)(k) of the Act provided that the Commission was satisfied that the person had a sufficient interest in the matter. Mr
Jones submits when deciding whether to grant intervention the Commission should consider whether the person seeking to
intervene is likely to be affected by the Commission’s decision, whether the person has a greater interest in the matter than the
community at large, and whether there is sufficient interest to grant the right to intervene. Mr Jones relies on the authority of R
v Ludeke and Others; Ex parte the Customs Officers’ Association of Australia, Fourth Division [1985] 155 CLR 513 in support
of this submission.

6 Mr Jones argues that he has a sufficient interest in PSAC 51 of 2002 because he is the employee at the centre of the dispute and
the Commission’s ultimate determination of the dispute will affect his rights and interests. Mr Jones argued that it is critical
that he be able to maximise his chances of success with regards to nullifying or altering the respondent’s actions in relation to
his promotion. Application PSAC 51 of 2002 has been lodged by the applicant not Mr Jones and Mr Jones argues that if he is
not allowed to intervene it will be the applicant who decides how the case shall be run. There is thus no guarantee that the
matter will be effectively and efficiently pursued in Mr Jones’ interests.

7 Mr Jones acknowledges that even though his application pursuant to s.66 of the Act (PRES 1 of 2003) was unsuccessful, he
has the right to utilise similar arguments to advance his request to intervene in PSAC 51 of 2002. Mr Jones maintains that in
PRES 1 of 2003 His Honour the President did not deal with the issue of whether or not Mr Jones had a sufficient interest in the
progression and outcome of PSAC 51 OF 2002 and whether he should be granted the right to intervene. Mr Jones argues that
intervening personally in this matter is the only way that he can guarantee that the matter will be pursued in accordance with
his assessment of what is in his best interests and it is the only way that Mr Jones will be guaranteed natural justice. Mr Jones
also states that if he is granted intervention in this matter then it may not be necessary to pursue Application 102 of 2003.
Applicant’s Submissions

8 The applicant acknowledges that Mr Jones has been in dispute with the applicant over its refusal to allow Mr Jones’ choice of
representative, Ms in de Braekt to appear on his behalf in PSAC 51 of 2003. The applicant argues that the real issue in this case
is having Ms in de Braekt appear on Mr Jones’ behalf and that this is reflected in the nature of the correspondence sent to the
Commission, in particular the letter from Ms in de Braekt dated 5 February 2003.
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9 The applicant relies on the findings made by His Honour the President in PRES 1 of 2003 in support of its objection to Mr
Jones intervening in this matter. Mr Jones argued in this application that his interests were best served by having Ms in de
Braekt appear in PSAC 51 of 2002 on his behalf. In his decision His Honour the President said—

“The evidence of Mr Jones was the main evidence about Ms in de Braekt’s ability and experience and that was hearsay
evidence of what she had told him of her abilities and experience. She herself did not give evidence. I am not at all
persuaded that I should accept Mr Jones’ evidence of the comparative experience or competence of Ms in de Braekt and
the industrial officers and advocates of the CSA, because the evidence of her experience and competence is for the most
part, given through Mr Jones. I do accept the direct evidence of Ms Walkington and Mr Dasey, of the competence and
experience of Mr Dasey and other advocates and industrial officers of the CSA because this was direct evidence and was
not shaken. I accept that evidence and find that Mr Dasey and the other officers have the requisite experience and
competence to deal with Mr Jones’ matter.”

(83 WAIG 945 at 947, paragraph 32)
“The CSA was a party and Mr Jones was not. Since he was not and could not be a party I am of the view, on what was
submitted to me on this occasion, that Mr Jones was not and could not be a co-client. He has himself no standing in the
proceedings before the Arbitrator, and is, as was submitted, only a witness. Of course, the CSA as a party to the
proceedings representing Mr Jones is the representative of Mr Jones in the industrial sense and is required to represent his
interests and advance them as a member of its organisation in accordance with its rules and its duty as the organisation of
which he is a member. There is no evidence that it is not doing so or that it will not do so properly in accordance with the
rules. There was a side issue in this, and this was whether the solicitors involved, Kott Gunning, would agree to act for the
CSA and in acting for the CSA would agree not to disclose communications between them to Mr Jones presumably
without the consent of the CSA.”

(83 WAIG 945 at 948, paragraph 45)
“The CSA’s duty is to represent Mr Jones’ interests and advance them, too, as a member. It is noteworthy that Kott
Gunning seeks to represent Mr Jones and cannot do so because he is not a party in the proceedings before the Arbitrator.
If they are required to represent the CSA and wish to be instructed by the CSA, then they do so on the CSA’s terms, since
Mr Jones is not their client and would cease to be their client in those proceedings, for the reasons which I have advanced.
In this case, it is, insofar as it is relevant, clear that Mr Dasey has the requisite experience and expertise to competently
represent Mr Jones, as do the other advocates. There is no evidence to which I can attach weight that Ms in de Braekt,
until recently an advocate under Mr Dasey’s supervision and junior to him, has any greater experience than Mr Dasey.
However, those considerations are largely irrelevant.”

(83 WAIG 945 at 948, paragraph 49)
“There is no evidence but that the CSA is not properly pursuing Mr Jones’ claim. How it does so should not be dictated
by any external body, such as the Commission constituted by the President, nor can it be by Mr Jones, provided the CSA
acts properly in his interests, and consistent with its own legitimate interests and those of its membership. There is no
evidence that it is not.”

(83 WAIG 945 at 948, paragraph 53)
“In my opinion, as long as Mr Dasey continues to appear in this matter, which would have the added benefit of Mr Jones
not being put to unnecessary expense, because he would not be paying anyone if the CSA’s officers represent him, the
CSA’s and, through it, Mr Jones’ best interests are best dealt with by this matter being expedited.”

(83 WAIG 945 at 948, paragraph 54)
On the basis of His Honour the President’s findings, the applicant argues that there is no evidence that the applicant could not
properly represent Mr Jones in application PSAC 51 of 2002.

10 Whilst the applicant acknowledges that Mr Jones has a direct interest in the outcome of PSAC 51 of 2002 the right of
intervention of additional persons to deal with an industrial matter of this nature is not intended as a vehicle to allow a person
to have two representatives to put one individual’s case. The applicant relies on the authority of the Australian Liquor,
Hospitality and Miscellaneous Workers Union, Western Australian Branch v Airlite Cleaning Pty Ltd and Others [2001]
81 WAIG 1162 at 1163 which states—

“Intervention - General Principles
A person whose rights will be directly affected by an Order made by the Commission must be given a full and fair
opportunity to be heard before the order is made. However natural justice does not require that everyone who may suffer
some detriment as an indirect result of an order of the Commission is entitled to be heard before the order is made (R v
Ludeke; Ex parte Customs Officers’ Association of Australia (1985) 155 CLR 513, per Gibbs CJ, at 520; Re Media,
Entertainment & Arts Alliance; Ex parte Arnel (1994) 68 ALJR 185, per Mason CJ, Brennan, Deane, Dawson and
Gaudron JJ, at 189).
The general power to grant leave to intervene encompasses the power to grant such leave in a limited form (R v Ludeke;
Ex parte Customs Officers’ Association of Australia supra, per Deane J, at 531).
Where the necessary legal interest is demonstrated, a grant to intervene may be limited if appropriate, to particular issues
and subject to such conditions, as to costs or otherwise, as will do justice as between all parties. If the intervener’s
submission were merely repetitive of the submission one or other of the parties efficiency would require that intervention
be denied (Levy v Victoria (1997) 189 CLR 579, per Brennan CJ, at 603).”

11 When applying the principles relevant to this authority the applicant argues that it is not necessary to grant Mr Jones
intervention to be heard as Mr Jones’ case will be presented in full by the applicant which is bound to, and intends to act in Mr
Jones’ interests. Further, the applicant argues that it is well equipped and committed to advocating Mr Jones’ case fully and
professionally. The applicant argues that if intervention is granted the submissions to be put by Mr Jones would be repetitive
and would not differ from any other submissions put on his behalf in any substantial way. Further, the applicant would
logically work closely with Mr Jones in preparing for the case. The applicant argues that a dispute over who should appear in
relation to a matter weighs against granting intervention and in all of the circumstances the applicant argues that the Arbitrator
should dismiss Mr Jones’ application for intervention.
Respondent’s Submissions

12 The respondent also opposes Mr Jones intervening in PSAC 51 of 2002. The respondent argues similarly to the applicant, that
Mr Jones’ application to intervene in this matter has arisen because he wishes to have his own representative pursue his claim
on his behalf instead of having the applicant represent him. This intention was confirmed in correspondence sent by Ms in de
Braekt to the Commission about intervening in this matter and in the submissions lodged by Mr Jones. The respondent also
argues that Mr Jones wants his own representative in addition to having the applicant represent him.
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13 The respondent maintains that the Act intends that an employee’s interests be represented in the Commission by a relevant
organisation and that s.27(1)(k) of the Act is not normally used as a vehicle to allow an individual to appear in an application
in addition to being represented by a relevant organisation. Further, nothing has been put forward by Mr Jones to substantiate
his assertion that the applicant will not properly represent his interests such that a departure from the general scheme of the Act
is warranted. The refusal of the applicant to retain the services of Mr Jones’ nominated agent is not a proper basis for
intervention.

14 The respondent argues that Mr Jones’ application for intervention is vexatious. The respondent also relies on the findings of
His Honour the President in PRES 1 of 2003 at paragraphs 32 and 45 where the His Honour the President specifically found
that the applicant’s officers had the necessary experience and competence to properly prosecute Mr Jones’ application.

15 The respondent argues that the application to intervene is nothing more than a further application to have Mr Jones’ interests
represented by the person of Mr Jones’ choosing. The effect of this would be that there would be two agents prosecuting the
same matter, but subject to the same instructions. If this was to be allowed it would unnecessarily complicate matters and add
to the length and cost of the hearing.
Findings and Conclusions

16 Even though it appears at the outset that Mr Jones sought leave to intervene on the basis of having Ms in de Braekt represent
him in this matter, the submissions made by Mr Jones make no reference to whom Mr Jones would be seeking to have
represent him at the hearing in relation this matter. It is clear, however, that Mr Jones is seeking to have his own representative,
in addition to the applicant representing him, in relation to the one dispute.

17 It is my view that it is not desirable or in the public interest for Mr Jones to have two representatives acting on his behalf to
prosecute the one matter. I accept that the right to intervene is based on the Commission forming the view that a person has
sufficient interest in a matter and that as Mr Jones is the subject of this application he has an interest in this matter. However, I
am not convinced that by allowing Mr Jones to have representation in addition to the applicant representing him in this dispute,
that the additional submissions which would be given on his behalf would not be repetitive. If intervention was granted in this
case it would lead to a person having two representatives to run the one case which in my view would result in an unfairness to
the respondent. I also find such a situation not to be desirable or in the public interest as the effect of granting the intervention
sought by Mr Jones would lead to the matter being lengthy and costly both to the Commission and the other parties involved in
application PSAC 51 of 2002. Further, in the absence of any evidence to the contrary I accept that the applicant is well placed
and committed to ensuring that Mr Jones’ interests are more than adequately represented. In forming this view I take into
account the reasons for decision of His Honour the President in relation to PRES 1 of 2003 and the undertakings given by the
applicant in its submissions.

18 In the circumstances it is my view that it is not appropriate for Mr Jones to have the benefit of two representatives to prosecute
the one matter. I therefore refuse to grant Mr Jones leave to intervene in PSAC 51 of 2002.
Joinder of Application 102 of 2003 and PSAC 51 of 2003

19 Application 102 of 2003 has been lodged pursuant to s.29(1)(b)(ii) of the Act. By this application, which is in similar terms to
PSAC 51 of 2003, Mr Jones claims that he has been denied a benefit under his contract of employment by not being appointed
by the respondent to the position of Principal Policy Officer notwithstanding being the successful applicant for the position.
Mr Jones’ submissions

20 Mr Jones argues that the Commission has the power to join Application 102 of 2003 to PSAC 51 of 2003 and hear these
matters together pursuant to s.27(1)(j),(o) and (s) and s.27(1)(v) of the Act. The relevant part of Mr Jones’ submissions reads
as follows—

“18. Section 27 (1) (j) specifically provides for parties to be joined to proceedings. Section 27 (1) (o) gives the
Commission the power to determine the mode of hearings, which can includes (sic) hearing more than
application (sic) at the same time. Section 27 (1) (s) gives the Commission the power to consolidate
proceedings, which can include joining applications so they may be heard together.

 19. Section 27 (1) (v) of the IR Act (this is not a substantive power in itself, but a “colouring” provision) requires the
Commission to exercise its powers so as to bring about the just and expeditious hearing of matters.”

(Mr Jones’ Outline of Submissions, 11 July 2003, paragraphs 18 and 19)
21 Mr Jones requests that these matters be joined so that the issues in question could be dealt with justly and expeditiously and

that because the subject of both matters could be heard together, the issues in dispute would only need to be heard once by the
Commission. Mr Jones argues that it would be unfair if the matters were to be heard separately because arguments in one
matter may have a detrimental effect on the success of the other matter therefore, it would be consistent for both matters to be
joined and heard together. Further, there was no impediment to the Commission hearing evidence and submissions as the
Arbritrator and as the Commission exercising its general jurisdiction provided that separate Reasons for Decision issued.
Applicant’s submissions

22 The applicant argues that the Commission does not have the power to deal with Mr Jones’ application pursuant to s29(1)(b)(ii)
of the Act. The applicant argues that as Mr Jones is a “government officer” industrial matters relating to his contract of
employment are the exclusive jurisdiction of the Arbitrator, through s.80E of the Act. Section 29 of the Act, which is a
procedural provision, does not give the right for government officers to access the general jurisdiction of the Commission as
set out in s.23 of the Act as it is a counterpart section to the general jurisdiction of s.80F of the Act. Thus, there is no capacity
for an individual government officer to bring an application under s.29 of the Act. The applicant relies on the authority of the
Civil Service Association of Western Australia Incorporated v Commission Public Service Commission [1992] 72 WAIG
2595 in support of this contention.

23 The applicant also argues that if these applications were joined this would be an abuse of process as this would be a device to
facilitate Mr Jones’ representative, in addition to the applicant, to present arguments on Mr Jones’ behalf in relation to the
subject matter of PSAC 51 of 2002. Further, if Mr Jones was genuine in pursuing Application 102 of 2003 he could request
that PSAC 51 of 2002 be adjourned until Application 102 of 2003 has been heard, and he has chosen not to do so.
Respondent’s submissions

24 The respondent likewise argues that the applicant is a “government officer” and therefore is unable to utilise the provisions of
s.29 of the Act in order to make a referral under s.29(1)(b)(ii) as has been done in Application 102 of 2003. The respondent
argues that a matter arising under s.29(1)(b)(ii) of the Act is required to be made under s.80E(1) to an Arbitrator who would
then exercise his or her jurisdiction by applying the provisions of s.29(1)(b)(ii) of the Act. On this basis Application 102 of
2003 is incompetent. The respondent also argues that Application 102 of 2003 may also be incompetent by reason of s.80E(7)
of the Act which excludes the jurisdiction of an Arbitrator to deal with an industrial matter where a procedure referred to in
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s.97(1)(a) of the Public Sector Management Act 1994 has or may be prescribed. In relation to this assertion the respondent
relies on the authority of Managing Director of the South Metropolitan College of TAFE v Civil Service Association of Western
Australia Incorporated [1999] 80 WAIG 7. The respondent thus argues that an order should be made dismissing the
application to join Application 102 of 2003 with PSAC 51 of 2002.
Findings and Conclusions

25 I have considered the submissions in relation to the joinder of Application 102 of 2003 to PSAC 51 of 2002. In my opinion in
this instance I should not exercise the powers available under the Act to join Application 102 of 2003 and PSAC 51 of 2002.
Even if Application 102 of 2003 is competent (I make no judgement on this matter at this point as this issue has not been the
subject of submissions by all parties) it is my view that it would be inappropriate to join PSAC 51 of 2002 with Application
102 of 2003 for similar reasons reached in relation to Mr Jones’ intervention application. I take into account that the subject
matter of each matter is essentially the same and if the two matters were joined then this would allow Mr Jones to have two
representatives dealing with the one matter, a situation which in the circumstances I have already found would not only be
unfair to the respondent and not in the public interest, but also inappropriate as I have no information before me that Mr Jones
will not be adequately represented by the applicant in PSAC 51 of 2002. I therefore decline to issue an order joining PSAC
51 of 2002 and Application 102 of 2003.

26 An Order will now issue dismissing both applications.
_________

2003 WAIRC 09244
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, APPLICANT
v.
DIRECTOR GENERAL, DEPARTMENT OF JUSTICE (FORMERLY KNOWN AS MINISTRY
OF JUSTICE), RESPONDENT

CORAM COMMISSIONER J L HARRISON
PUBLIC SERVICE ARBITRATOR

DATE OF ORDER THURSDAY, 4 SEPTEMBER 2003
FILE NO/S. PSAC 51 OF 2002
CITATION NO. 2003 WAIRC 09244
_________________________________________________________________________________________________________

Result Application for intervention dismissed. Application for joinder of Application 102 of 2003 dismissed.
_________________________________________________________________________________________________________

Order
HAVING HEARD Mr J Dasey on behalf of the applicant and Mr R Andretich of counsel on behalf of the respondent and Mr N
Jones intervening on his own behalf, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act,
1979, hereby orders—

THAT the application for intervention and joinder be and is hereby dismissed.
(Sgd.) J. L. HARRISON,

[L.S.] Commissioner,
Public Service Arbitrator.

____________________

2003 WAIRC 09086
TRANSFER OF ALLAN JONES

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED,

APPLICANT
v.
THE CHAIRMAN, ANTI CORRUPTION COMMISSION, RESPONDENT

CORAM PUBLIC SERVICE ARBITRATOR
COMMISSIONER P E SCOTT

DATE WEDNESDAY, 20 AUGUST 2003
FILE NO. P 50 OF 2002
CITATION NO. 2003 WAIRC 09086
_________________________________________________________________________________________________________

Result Application dismissed.
Representation
Applicant Ms M. in de Braekt and later Mr J. Dasey
Respondent Mr D. Matthews (of counsel)
_________________________________________________________________________________________________________
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Reasons for Decision
1 The history of this matter is set out in Reasons for Decision dealing with discovery issued on 18 March 2003, and further in

Reasons for Decision of the same date dealing with an application made by the respondent to dismiss pursuant to s.27(1)(a)(ii).
The matter was the subject of a further application for discovery which was dealt with on 29 April 2003.

2 The respondent then made application pursuant to s.27(1)(a)(ii) and this was heard on 9 July 2003. The circumstances
surrounding this application were that the respondent had concluded its investigation and imposed a penalty of a reprimand on
Mr Jones and that had occurred on 11 June 2003.

3 The final orders sought 1-4 in the original application are abandoned by the applicant in the circumstances. This leaves orders
5 and 6. The applicant notes that with the passage of time these orders sought are no longer relevant and foreshadowed an
application to amend those orders sought to take account of Mr Jones wishing to challenge the outcome of the disciplinary
process and the reprimand. However, although such an application was foreshadowed on 9 July 2003, as at the date of this
decision, no such application has been made to the Arbitrator, and the respondent has made an application to dismiss the whole
of the application.

CONCLUSIONS
4 It was clear, as I noted in earlier Reasons for Decision on other matters associated with this application, the effect of the

application was to deal with the transfer of Mr Jones from his position pending a disciplinary investigation. The substance of
the application dealt with the transfer of Mr Jones to other duties, and an order was issued that the respondent return Mr Jones
to his normal duties. The application sought to prevent the respondent from continuing with that disciplinary investigation and
process. However, no such cessation was ordered or occurred, and that disciplinary process proceeded and has now concluded.
In all of the circumstances, it seems to me that it is not in the public interest that the application remains on foot. The substance
of the application has been resolved. All matters are now concluded in respect of Mr Jones.

5 It was foreshadowed on 9 July 2003, some 4 weeks after the imposition of the penalty of a reprimand, that there may be an
application to amend. No further action has been taken by the applicant in respect of that. It is not appropriate to amend the
application now. It is now appropriate that this matter be concluded.

6 Accordingly, there shall be an order that the application be dismissed pursuant to s.27(1)(b)(ii) as it is not in the public interest
that the matter remain on foot.

_________

2003 WAIRC 09085
TRANSFER OF ALLAN JONES

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED,

APPLICANT
v.
THE CHAIRMAN, ANTI CORRUPTION COMMISSION, RESPONDENT

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DATE OF ORDER WEDNESDAY, 20 AUGUST 2003
FILE NO. P 50 OF 2002
CITATION NO. 2003 WAIRC 09085
_________________________________________________________________________________________________________

Result Application dismissed.
_________________________________________________________________________________________________________

Order
HAVING heard Ms M. in de Braekt, and later Mr J. Dasey on behalf of the applicant and Mr D. Matthews (of counsel) on behalf of
the respondent, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby
orders—

THAT this application be, and is hereby dismissed.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.
Public Service Arbitrator.

____________________
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2003 WAIRC 08121
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, APPLICANT
v.
GOVERNING COUNCIL, CENTRAL TAFE, RESPONDENT

CORAM COMMISSIONER J L HARRISON
PUBLIC SERVICE ARBITRATOR

DATE OF ORDER THURSDAY, 10 APRIL 2003
FILE NO/S. PSAC 16 OF 2003
CITATION NO. 2003 WAIRC 08121
_________________________________________________________________________________________________________

Result Directions Issued
Representation
Applicant Mr M Finnegan
Respondent Mr S Musson and Ms C Corless
_________________________________________________________________________________________________________

Directions
WHEREAS this is an application pursuant to Section 44 of the Industrial Relations Act 1979; and
WHEREAS on 8 April 2003 the Arbitrator convened a conference for the purpose of conciliation; and
WHEREAS at the conclusion of the conference the matter was unresolved and the Applicant requested that the matter be referred
for hearing and determination; and
WHEREAS the Commission formed the view that directions should issue to ensure the expeditious hearing of the application;

_________

NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby
directs—

1) THAT the applicant forward to the Commission an agreed draft memorandum of matters to be determined by
28 April 2003.

2) THAT a statement of facts and relevant documentation be agreed between the parties and forwarded to the
Commission by the applicant no later than 25 June 2003.

3) THAT discovery of documents is to be done on an informal basis.
4) THAT the parties hold discussions in relation to their respective positions.
5) THAT the parties have liberty to apply in respect to any matters that may arise.

(Sgd.) J. L. HARRISON,
[L.S.] Commissioner.

Public Service Arbitrator.

_________

2003 WAIRC 08120
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, APPLICANT
v.
GOVERNING COUNCIL, CENTRAL TAFE, RESPONDENT

CORAM COMMISSIONER J L HARRISON
PUBLIC SERVICE ARBITRATOR

DATE OF ORDER THURSDAY, 10 APRIL 2003
FILE NO/S. PSAC 16 OF 2003
CITATION NO. 2003 WAIRC 08120
_________________________________________________________________________________________________________

Result Interim Order issued
Representation
Applicant Mr M Finnegan
Respondent Mr S Musson and Ms C Corless
_________________________________________________________________________________________________________

Order
WHEREAS this is an application pursuant to Section 44 of the Industrial Relations Act 1979; and
WHEREAS on 8 April 2003 the Arbitrator convened a conference for the purpose of conciliating  the issues in dispute; and
WHEREAS at the conclusion of the conference the matter was unresolved and the Applicant requested that the matter be referred
for hearing and determination; and
WHEREAS the Applicant sought an interim order that, until the matter is resolved by arbitration, Ms Talbot’s employment with the
respondent be deemed continuous and on going as from 4 April 2003; and
WHEREAS the Respondent consented to an order issuing on the basis that the respondent has a four month Level 1 position
available for Ms Talbot commencing on 9 April 2003; and
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WHEREAS the Respondent consented to this order on a without prejudice basis in relation to the issues in dispute between the
parties;
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, and by
consent, hereby—

1) ORDERS THAT Ms Talbot recommence employment with the Respondent on a fixed term contract
position, starting on 9 April 2003, pending the hearing and determination of this matter.

2) ORDERS THAT Ms Talbot’s service will be deemed not to have been broken by the break in service
between 4 April 2003 and 9 April 2003.

(Sgd.) J. L. HARRISON,
[L.S.] Commissioner.

Public Service Arbitrator.

____________________

2003 WAIRC 09300
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES WESTERN AUSTRALIAN POLICE UNION OF WORKERS, APPLICANT
v.
COMMISSIONER OF POLICE, RESPONDENT

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DATE OF ORDER MONDAY, 8 SEPTEMBER 2003
FILE NO. PSAC 47 OF 2003
CITATION NO. 2003 WAIRC 09300
_________________________________________________________________________________________________________

Result Interim Order Issued
_________________________________________________________________________________________________________

Order
WHEREAS on Monday, the 8th day of September 2003, the Public Service Arbitrator convened a conference of her own motion
pursuant to Section 44 of the Industrial Relations Act 1979; and
WHEREAS at that conference the Commissioner of Police informed the Arbitrator that on Monday, the 8th day of September 2003,
the Western Australian Police Union of Workers (“the Union”) executive had directed its members that from 6.00pm on Monday,
the 8th day of September 2003 until noon Tuesday, the 9th day of September 2003, they were to attend only emergency policing
situations where there is danger to life or property by responding to Priority 1 and 2 situations only, and to close police buildings
for ordinary business and to not conduct general patrols or deal with general enquiries. The directive included that officers were to
exercise their discretion; and
WHEREAS the Union claimed that the employer had not been engaged in good faith negotiations by failing to consider the merits
of the Union’s claim and other matters; and
WHEREAS the employer seeks an Order that the industrial action authorised and directed by the Union’s executive on Monday, the
8th day of September 2003, cease forthwith; and
WHEREAS the Arbitrator heard from the parties as to the likely impact on public safety of that directive; and
WHEREAS the Arbitrator having heard from the parties as to those matters referred to in Section 44(6)(ba) of the Industrial
Relations Act 1979, determined that it was appropriate in the public interest to issue orders pursuant to Section 44(6)(ba) of the
Industrial Relations Act 1979 to safeguard public safety, to prevent the deterioration of industrial relations between the parties until
the dispute between the parties is resolved and to encourage parties to exchange or divulge attitudes or information which would
assist in the resolution of the matter;
NOW THEREFORE the Public Service Arbitrator, pursuant to the powers in the Industrial Relations Act 1979, hereby—
I. RECOMMENDS THAT as a goodwill gesture no party or person connected with the dispute make public comment

regarding the dispute for a period of 24 hours to assist in providing a cooling off period.
II. ORDERS THAT—

(1) The Commissioner of Police shall notify the Union as soon as possible of the negotiating team which has
authority to negotiate on his behalf, subject to the approval process necessary in respect of government
employment arrangements.

(2) The parties shall enter into negotiations in good faith. For that purpose the parties shall meet on Wednesday, the
10th, Friday, the 12th day, Monday, the 15th, Wednesday the 17th, Friday the 19th, Monday the 22nd, Wednesday
the 24th and Friday the 26th days of September 2003. The parties shall report back to the Arbitrator as to
progress on Fridays, the 12th and the 26th days of September 2003 at times to be fixed.

(3) That the industrial action authorised and directed by the Union’s executive on Monday, the 8th day of September
2003 shall cease forthwith.

(4) These Orders shall apply pending the resolution of the dispute between the parties.
(5) Either party may apply to the Arbitrator for the Orders to be varied or rescinded.

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner.

Public Service Arbitrator.
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INDUSTRIAL MAGISTRATE—Complaints before—
2003 WAIRC 09129

WESTERN AUSTRALIAN INDUSTRIAL MAGISTRATE’S COURT
PARTIES BRIAN APPLEBY, DEPARTMENT OF CONSUMER AND EMPLOYMENT PROTECTION,

COMPLAINANT
v.
THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS,
DEFENDANT

CORAM MAGISTRATE IG BROWN IM
DATE FRIDAY, 22 AUGUST 2003
COMPLAINT NO CP 1 OF 2003
CITATION NO. 2003 WAIRC 09129
_________________________________________________________________________________________________________

Representation
Complainant Mr N Monahan (of Counsel) appeared for the Complainant.
Defendant Mr KJ Bonomelli (of Counsel) appeared for the Defendant.
_________________________________________________________________________________________________________

Reasons for Decision
1 The Defendant is charged by summons with the following offence i.e. that on 10 January 2002 it threatened that the free and

lawful exercise of the occupation of Brajkovich & Son Demolition Pty Ltd would be interfered with by reason of the
circumstance that Chris George and others, employees or contractors of Brajkovich & Son Demolition Pty Ltd, were not
members of an organisation of employees; contrary to sections 96E(1)(b) and 96G(2) of the Industrial Relations Act 1979 (the
Act).

2 The hearing of this matter proceeded throughout the day on 16 July 2003 and after hearing closing submissions the Court
reserved its decision until today. I now publish these reasons.

3 The evidence produced by the Complainant consisted of testimony from an Industrial Inspector (Mr Lee) and the Registrar of
the Western Australian Industrial Relations Commission (Mr Spurling). In addition, some documents were admitted including
exhibit C3 being a certified copy of Complaint No CP 1 of 2002 which was heard and determined in this Court by Mr Tarr IM
on 8 and 9 October 2002. The Defendant declined to call evidence as is its right.

4 During the hearing it was ruled that the certified copy of the reasons for decision published by Mr Tarr were not admissible in
these proceedings. Strong objection was also raised to the admissibility of exhibit C3 and, although I do not intend to repeat
the oral reasons I gave during the hearing, it is sufficient to say that I was satisfied the document was relevant and admissible
in its present form. It follows that I am satisfied as a fact that on 9 October 2002 Joseph McDonald was found guilty and
convicted in this Court of an offence, namely, that on 10 January 2002 he threatened that the free and lawful exercise of the
occupation of Brajkovich and Son Demolitions Pty Ltd would be interfered with by reason of the circumstance that Chris
George and others, employees or contractors of Brajkovich and Son Demolitions Pty Ltd, were not members of an
organisation of employees; contrary to sections 96E(1)(b) of the Act.

5 The provisions of section 96G(2) of the Act say as follows—
(2) If an officer or member of an organisation of employees is guilty of an offence against section 96C, 96D or 96E, the

organisation is also guilty of that offence unless it is proved that all reasonable steps were taken by the organisation
to prevent the commission by the organisation or its officers or members of offences against section 96C, 96D or 96E.

6 The prosecution case is that once this Court is satisfied that an officer or member of the Defendant organisation has been found
guilty of an offence contrary to section 96E of the Act, that organisation, by operation of law is also guilty of that offence
unless the Defendant proves that it took all reasonable steps to prevent the commission of such offence. Given that the
Defendant elected to call no evidence at this hearing there is no suggestion raised that the above proviso has been satisfied by
the Defendant.

7 The only issue raised by the Defendant’s Counsel in closing submissions was that there was no evidence to establish that the
person named Joseph McDonald, who was found guilty by Mr Tarr IM on 9 October 2002, as described above, was the same
person as the Joseph McDonald referred to in the evidence of Mr Spurling as being the Assistant Secretary of the Defendant
organisation on 1 January 2002 and 1 January 2003. I note the evidence of Mr Spurling was not challenged in cross-
examination and, although no documents were tendered through him, his evidence establishes as fact that between 1 January
2002 and 1 January 2003 Joseph McDonald was an “officer” of the Defendant organisation and I so find.

8 This submission caused the Counsel for the Complainant to seek leave to produce correspondence exchanged between the
parties prior to the hearing. The Court acceded to that request and, after hearing further submissions, ruled that the letter of
10 April 2003 from the Defendant’s solicitor contained an admission that on 10 January 2002 (the relevant date in both
complaints) a person named Joseph McDonald was an officer of the Defendant. I made it clear that this admission did not
clarify or address the separate issue of whether the Joseph McDonald found guilty by Mr Tarr IM was the same person as the
Joseph McDonald who was an officer of the Defendant.

9 Counsel for the Complainant then sought leave to re-open the prosecution case for the purpose of clarifying the issue of
identity. This application was opposed by defence Counsel. After hearing further submissions this Court took the view that
leave to re-open should be granted. Without seeking to repeat the oral reasons I gave during the hearing I record that I
basically took the view that this was a technical issue which obviously was an oversight by the prosecutor who had written to
the Defendant’s solicitor on 30 May 2003 seeking a formal admission on this very issue and received no reply. I reached the
view that this necessary link, in what is an unusual circumstance, was best addressed by further evidence rather than be left for
the Court to consider whether there was sufficient evidence from which a proper inference could be drawn that the Joseph
McDonald found guilty of committing an offence, contrary to section 96E(1)(b) on 10 January 2002 was the same person who
was an officer of the Defendant on 10 January 2002.

10 Further evidence was given by Mr Lee who was present in Court when Joseph McDonald was convicted on 9 October
2002 and was able to swear that he is also the person he knows to be the Assistant Secretary of the Defendant organisation. On
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the basis of his evidence I find that he was present in this Court on 9 October 2002 when Joseph McDonald was found guilty
by Mr Tarr IM and that person was the same person he had met between 30-40 times previously and whom he knew to be the
Assistant Secretary of the Defendant organisation. I noted the objection raised by the defence Counsel based on the grounds of
hearsay but, in my view, the witness Lee was able to give cogent evidence, based on his past meetings in the course of his
duties, that the person he saw in this Court on 9 October 2002 was the same person who he believed to be Joseph McDonald,
Assistant Secretary of the Defendant. I am satisfied as a fact that the person named as Defendant in exhibit C3 is the same
Joseph McDonald who was Assistant Secretary of the Defendant organisation on 10 January 2002 as described by the witness
Spurling.

11 It follows from the above findings that the Defendant in this case must be convicted of the charge before this Court. I will now
hear submissions as to penalty, costs and mitigation.

I. G. BROWN,
Industrial Magistrate.

____________________

2003 WAIRC 09130
WESTERN AUSTRALIAN INDUSTRIAL MAGISTRATE’S COURT

PARTIES GREG LOGAN-SCALES, DEPARTMENT OF CONSUMER & EMPLOYMENT PROTECTION,
CLAIMANT
v.
OLTEN PTY LTD (ACN 076 543 130) T/A MSA SECURITY, RESPONDENT

CORAM MAGISTRATE WG TARR IM
DATE THURSDAY, 14 AUGUST 2003
FILE NO/S. M 248 OF 2002
CITATION NO. 2003 WAIRC 09130
_________________________________________________________________________________________________________

Representation
Claimant Mr G Logan-Scales appeared for the Claimant.
Respondent Mr D Clarke of Senate Pty Ltd appeared as agent for the Respondent.
_________________________________________________________________________________________________________

Reasons for Decision
1 The Claimant in these proceedings is claiming on behalf of an ex-employee of the Respondent that the Respondent failed to

comply with the Security Officers (Western Australia) Interim Award 1996 (“the Award”) by not paying the employee
penalty rates for the Foundation Day public holiday (clause 10(a) of the Award) and overtime rates for the additional hours
worked above 7.6 hours per day (clauses 17(a) and 17(d) of the Award)

2 Generally there is no issue taken with the evidence that the employee, Kevin Cecil Cutbush, was employed as a part-time
security officer by the Respondent during the period subject to the claim. The particulars claim he was employed during the
period 30 December 1996 to 4 July 1999.

3 The fundamental issue is whether there was an agreement between the Australian Liquor, Hospitality and Miscellaneous
Workers Union (“the Union”) and the Respondent. It is argued by the Respondent that the agreement dated 23 January
1992 between The Federated Miscellaneous Workers Union of Australia, WA Branch (“the FMWU”) which I assume became
the present union (“the Union”) and MSA Guards and Patrols (“the Agreement”) remains in force. That agreement was
produced and marked exhibit N.

4 The Agreement was made in accordance with subclause (3)(b) of clause 7 of the Security Officers’ Award No 25 of 1981, the
State award which applied at the time. The parties agreed to implement alternative shift arrangements outside of ordinary
hours as defined in the State award. It, in effect, provided for the rostering of security officers to work up to twelve ordinary
hours per day, averaging 38 hours per week over a roster cycle (“12 hour shift”).

5 For completeness, the agreement is included hereunder—
HOURS AGREEMENT BETWEEN THE FMWU

AND MSA GUARDS & PATROLS
In accordance with Clause 7 – Hours (3) (b) of the Security Officers’ Award No. 25 of 1981, agreement to implement
alternative shift arrangements outside of ordinary hours (as defined in the Award), shall be as follows—

1) Rosters may be arranged whereby Security Officers may work up to, but not exceeding, 12 ordinary hours
per day, averaging 38 hours per week over a roster cycle.

2) Ordinary hours is deemed to include any shift or weekend penalties.
3) Employees must genuinely agree to work the proposed rosters and must agree in writing prior to

commencement of such rosters. Such written agreement will be available to the Union on request.
4) Any hours worked in excess of 12 hours per day will be overtime and will be paid at double time.
5) MSA Guards & Patrols will notify the FMWU within 2 weeks where rosters are developed in accordance

with this agreement.
6) The duration of this agreement will be for one year from 24th January 1992.
7) Annual Leave

For administration purposes, all annual leave entitlements will be recorded in equivalent average weekly
hours of work in accordance with Clause 7 – Hours.
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When an employee proceeds on leave, his/her entitlement calculated in accordance with this subclause,
will be debited by the number of ordinary hours he/she would have worked on his/her ordinary roster
during the period of leave.

8) Public Holidays
An employee shall be entitled to the holidays as prescribed in Clause 8 – Holidays of the award without
loss of pay up to a maximum of 7.6 hours for each public holiday.

9) Sick Leave
An employee shall accrue sick leave at the rate of 1/6th of a week for each completed month of service. In
respect of this agreement, a week shall be regarded as 38 hours.

10) Compassionate Leave
A day will be regarded as 7.6 hours for the purposes of this agreement.

11) Where shift arrangements are implemented in accordance with this agreement and as a result of the work
roster employees are within a pay period working ordinary hours which are less than 38 in a week and in
the next pay period are working ordinary hours which are more than 38 in a week then the employee shall
be paid an average of ordinary time, allowances and overtime earnings for each week of the roster cycle.
The same principle shall apply to part time employees on a pro-rata basis.

Should any difficulties arise in regard to the operation of this agreement then the Union and the Employer will confer as
soon as practicable to resolve such difficulties.
The rights of the parties are reserved in regard to seeking the assistance of the Industrial Relations Commission.

6 The Agreement was signed by David Armstrong on behalf of the FMWU and by Mr Tony Bywaters on behalf of MSA Guards
& Patrols and was dated 23 January 1992.

7 The Claimant argues that the Agreement is no longer in force and that the provisions of the Award apply.
8 Clause 9 of the Award sets out the ordinary hours of duty in subclause (a) as follows—

9 – HOURS
(a) (i) Subject to the provisions of this clause, the ordinary hours of duty shall be an average of 38 per week with

the hours actually worked being 80 in each roster period of 14 consecutive days to be worked eight hours
per day on any ten days of the fortnight with not more than one shift in any period of 24 hours.

(ii) The ordinary hours shall be worked with two hours of each week’s work accruing as an entitlement to a
maximum of 12 accrued days off in each 12 month period. The accrued days off shall be taken in a minimum
period of one week made up of five consecutive accrued days off in conjunction with a period of annual
leave or at a time mutually acceptable to the employer and officer, or

(iii) The ordinary hours of an officer in lieu of the provisions of subclause (a) hereof, may be worked within a
20 day, four week cycle with 0.4 of an hour of each day worked accruing as an entitlement to take the 20th
day in each cycle as an accrued day off in conjunction with other days off duty.

9 Relevant to these proceedings clause 9(c)(ii), as set out hereunder, provides for a twelve hour shift by agreement as the State
award did—

(c) In addition to the foregoing the following specific provisions shall apply—
(i) …
(ii) The ordinary working hours prescribed by this clause may be altered by agreement between the employer

and the Union, and where an agreement is reached in accordance with this provision to allow ordinary
hours to be worked in excess of those prescribed by this clause up to but not exceeding 12 hours then
notwithstanding any provision of this Part, the parties may also reach agreement in relation to
consequential variations in the payment of ordinary hours, leave and other provision of this Part affected by
agreement pursuant to this subclause.

10 There is no dispute that the agreement was not registered by the Western Australian Industrial Relations Commission.
11 Mr John Blaze Dennison (“Mr Dennison”) gave evidence that he is the Managing Director of Olten Pty Ltd which trades as

MSA Security and he is the chief executive officer. He has been involved in the security industry since 1981 and took over
MSA Security with effect from 1 January 1997.

12 Mr Dennison gave evidence of a period of due diligence and his discussions with Mr Byfield, the then General Manager. The
issue of the 12 hour shift agreement was raised and Mr Dennison was shown a copy of the agreement. He said he raised with
Mr Byfield, at the time, “the fact that the agreement stated that it had a duration for one year”.

13 It is Mr Dennison’s evidence that he had been told by Mr Byfield that “whilst the document stated for one year that he had an
agreement with the union for that agreement to continue on”. His evidence is that he asked a Mr Wilf Hunt, who was a Union
official, and Mr Hunt had told him that “MSA Guards & Patrols had a 12 hour agreement”.

14 Mr Dennison was also involved in discussions and meetings with the industry and Union officers, in particular, Mr Nicholas
Ellery and Mr Wilf Hunt, resulting in the change from the State award to the Federal award. It is his evidence that he was left
with a clear understanding “that the existing agreements, understandings and interpretations that applied to the State award
would carry over into the Federal award. In effect the status quo would prevail”.

15 It is the Union’s position that the agreement dated 23 January 1992 was for twelve months and since its expiry there have been
attempts to negotiate another agreement which have not been successful. On 4 February 1993 a Union organiser wrote to Mr
Byfield in reply to his letter dated 14 January 1993. The Union’s letter read—

“I am glad to advise you that we are willing to extend to you the extension of the 12 Hour Shift Agreement, there are
however some alterations to the original. If you are in agreement to this new document, I will arrange a time and date for
us to sign.”

16 Mr Byfield confirmed in his evidence that the new arrangement was not signed because the new “agreement contained some
conditions which were rather tenuous, in my opinion”.

17 Mr Byfield confirmed that no other written agreement was ever entered into while he was in charge of MSA, however, he gave
evidence of a verbal agreement with Mr Wilf Hunt, who he first met in 1995. He went on to say that the verbal agreement was
“on the basis that they (the union) never received any complaint from any of my staff. They didn’t see it necessary to rock any
boats as they had a reasonable number of members. We hadn’t given them any reason to – or have any reason to come and
check our books, time and management records, and our verbal agreement was as long as the status quo remained”.
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18 Mr Hunt gave evidence that he returned from working for the Union in the North West to Perth in mid 1995. He was a Union
organiser responsible for private security companies. He was well aware of the 12 hour shift agreement provision in the State
award and that there were written agreements between the union and a number of security firms. The agreements he sighted
were signed by Stephanie Mayman and Mike Kirkpatrick, officers of the Union. He had not seen the MSA agreement, signed
by Dave Armstrong, before it was shown to him in Court. Mr Hunt gave evidence that he had major concerns about the
12 hour shift and when he raised the matter with a number of security companies they produced relevant agreements.

19 Although in cross-examination Mr Hunt agreed that MSA in mid 1995 produced a current written agreement signed by Ms
Mayman and Mr Kirkpatrick, he was obviously mistaken as there is no suggestion in the Respondent’s evidence that such an
agreement existed in that form and it is the 1992 agreement which is relied upon. At best the evidence of Mr Hunt is that he
made an assumption on the basis of what he was told by Mr Dennison that MSA had a written agreement with the Union
similar to that of other security companies and because there were no complaints, as such, from the members of the union, no
issue was taken regarding 12 hour shifts.

20 As I have mentioned, it is and was the view of the Union that there was no 12 hour shift agreement with MSA.
21 Ms Susan Lines gave evidence that because of that belief she had discussions with Mr Dennison. She said she “asked Mr

Dennison on many occasions if he had a copy of the agreement to furnish us with a copy and he never did”. She gave evidence
that after the issue of the Federal award she took the opportunity of stating the Union’s position and wrote to all on the
respondency list of the Federal award, including MSA. Her letter was dated 27 February 1997 and read as follows—

In view of the recent decision (14 January 1997) regarding the issuance of a Federal Award for Security Officers,
(Security Officers (Western Australia) Interim Award 1996), it seems appropriate to discuss arrangements you have in
place with us regarding the operation of 12 hour shifts as per Clause 7 – Hours (b) of the former State Award.
It is our view that any prior written agreements that existed pursuant to that State Award known as the Security Officers’
Award No. 25 of 1981 are therefore null and void.
Could you please indicate to us whether you wish to pursue a new agreement, otherwise we will assume Award Clause
9 – Hours in the Federal Award applies without variation.

22 Mr Dennison responded by letter dated 12 March 1997 maintaining his claim that the agreement made under the State award
continued under the Federal award. His view, he claims, is based on his discussions with Mr Hunt and with Mr Nicholas
Ellery, a solicitor who was employed by the Union as an Industrial Officer and who was involved with the creation of the
Federal award. It is also suggested by the Respondent that, as the use of the 12 hour shift was widespread in the security
industry and there were no prosecutions until this one on behalf of the employee Cutbush, the union knew of and accepted that
there was an agreement.

23 It is Mr Ellery’s evidence that it was in the Union’s interest to move to a Federal award and he was involved in negotiations
with the major employers in the security industry, including MSA. In a letter to the Australian Industrial Relations
Commission he stated “we have agreed that the status quo position should be applied, that is, the federal award that is issued
should mirror, as far as possible, the current state award positions”. It was his evidence that his view then was that he
intended any existing rights or obligations created by the State award should be mirrored in the Federal award. He did not
specifically recall 12 hour shift agreements being mentioned and he maintains there was no extension of any agreement. His
view was that he “didn’t think the agreements were very good documents, I didn’t think they were a particularly good deal”
and he would be reluctant to “okay” any agreements of the type he saw with other security firms. It was also his view that any
agreements be in writing “because if they’re not, I mean, it’s obviously open to confusion or misunderstanding”. He went on to
say that “it was common practice and the common expectation that agreements would be put in writing”.

24 It is the Respondent’s view that the 1992 Agreement was in force during the period of the claim herein, whereas the
Claimant’s position is that the Agreement was for a period of one year from 24 January 1992.

25 Whenever there is a dispute regarding the terms of an agreement or contract it is necessary to consider the wording used in the
agreement or contract to determine the meaning of the relevant clauses. Clause 6 of the Agreement provides—

“The duration of this agreement will be for one year from 24th January 1992.”
26 I would have thought, by any assessment, that the meaning of those words is clear and the only conclusion one could come to

is that the Agreement expired on 24 January 1993.
27 I have been asked to find that, as the wording of clause 6 of the Agreement is the same as the words used in the State and

Federal awards generally to describe duration, the Agreement should continue in force until it is cancelled, suspended or
replaced.

28 Section 37(4) of the Industrial Relation Act 1979 provides that—
“An award, and any provision of an award, whether or not it has been made for a specified term, shall, subject to any
variation made under this Act, remain in force until cancelled, suspended, or replaced under this Act unless, in the case
of an award or a provision made for a specified term, it is expressly provided that the award or the provision, as the case
may be, shall cease to operate upon the expiration of that term.”

29 The legislation provides for an award which may otherwise expire because of a duration clause to continue in force
notwithstanding that clause.

30 Similarly, an industrial agreement which is defined in section 7 of the Industrial Relation Act 1979 as meaning—
“…an agreement registered by the Commission under this Act as an industrial agreement;

continues in force until a new agreement has been made.
31 Section 41(6) of that Act provides as follows—

Notwithstanding the expiry of the term of an industrial agreement, it shall, subject to this Act, continue in force in respect
of all parties thereto, except those who retire therefrom, until a new agreement or an award in substitution for the
first-mentioned agreement has been made.

32 The Agreement the subject of these proceedings was not registered and, therefore, did not come within the provisions of the
Industrial Relation Act 1979.

33 Although this action is a claim relating to a breach of the Federal award, it is the State legislation which has application to the
statutory extension of the duration provision of the agreement which was made pursuant to the provisions of the State award.
Had the agreement been registered and had it, therefore, continued in force as provided for in section 41(6) of the State Act,
there could have been an argument with some merit that it continued in force under the Federal award.

34 I am unable to find any evidence to support the claim that the Agreement was extended verbally by Mr Hunt, Mr Ellery or any
other Union official. In fact, there is no evidence that the parties turned their minds to the Agreement and specifically agreed
that it be extended.
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35 It has been the Union’s position from as early as the Union’s letter dated 4 February 1993 offering an extension of the
Agreement in the terms of an altered agreement attached thereto that the Agreement no longer applied. There is no evidence
that a new agreement was accepted by the Respondent and signed by the parties.

36 The Union’s letter dated 27 February 1997, following the issue of the Federal award, also stated the Union’s view and invited
security companies to pursue a new agreement if they wished.

37 Having found, therefore, that there was no 12 hour shift agreement after 24 January 1993, I now turn to the question of
overtime entitlements.

38 I have set out Clause 9 of the Federal Award on page 5 of these reasons.
39 The Award provides for the ordinary hours of duty to be 38 hours per week, but allows for up to 80 hours being actually

worked in each roster period of 14 consecutive days to be worked 8 hours per day on any 10 days of the fortnight with not
more than one shift in any period of 24 hours. This, in effect, means that an employee becomes entitled to an accrued day off
each month.

40 As I understand the evidence, the accrued day off comes about because the weekly wage rate set out in the Award is based on
a 38 hour week, although the employee works 40 hours. The extra 2 hours per week accumulates so that a day can be taken off
in the fourth week. It follows, therefore, that the employee works, in effect, 32 hours in the fourth week but is paid the same
weekly wage rate as provided within the Award for the 38 hour week.

41 Clause 9, in my view, envisages ordinary hours to be 8 per day, resulting in 80 hours being worked in a fortnightly roster
period or 160 hours in a four week cycle (See subclause (a)(ii) and (iii)). It follows, therefore, that whether an employee was
paid for 38 hours per week and who accumulates a day off each 4 weekly period, or was paid for the 40 hours worked each
week without accumulating hours towards a day off, in neither case would they be entitled to overtime until they had
completed 8 hours in any 24 hour period.

42 Clause 17 is the clause which provides for overtime and the relevant part is set out hereunder—
“… all work done outside ordinary hours prescribed by clause 9. –Hours of this award, shall be paid for at the rate of
time and one-half for the first two hours and double time thereafter. Continuous shift officers shall be entitled to double
time. In computing overtime each day’s work shall stand alone.”

43 It follows, therefore, that the employee Kevin Cutbush, who was paid for all hours worked and did not accumulate time
towards an accrued day off, was entitled to be paid overtime at the rate provided on each occasion that he worked in excess of
8 hours in any one shift based on the hourly rate that was applicable at the time.

44 Generally the amount payable is within the knowledge of and can be calculated by the parties. There has been issue taken with
some entries in the wages records where it is apparent the employee was paid for work he could not have done. In the
Claimant’s submissions it is admitted that the employee was overpaid in a range between $184.87 to $216.85, depending on
the hours worked on 13 June 1997. Although the onus of proof is on the Claimant to prove its claim, there is an obligation on
the Respondent employer to maintain accurate time and wages records. In my view, where there is an obvious error in the
employer’s records raising a doubt about entitlement, the employee should be given the benefit of that doubt. I find, therefore,
that the overpayment should be determined to be $184.87. That amount should be deducted from the amount found or agreed
to be owed.

45 I am hopeful that the parties will agree on the actual amount due as a result of my findings on the issue of overtime.
46 The only other outstanding matter is the question of penalty rates for the hours worked on the Foundation Day public holiday

on 2 June 1997. There is evidence before the Court by way of a timesheet report generated from the Respondent’s own
computer which shows that Mr Cutbush was paid for 3 hours worked on 2 June 1997. Those hours were paid at the ordinary
hour’s rate. Clause 10 of the Award provides for the payment of double time and one-half for all time worked on a public
holiday including Foundation Day. I find on the evidence that Mr Cutbush did work 3 hours on the subject Foundation Day
and was entitled to be paid at the rate provided in clause 10 of the Award.

W. G. TARR,
Industrial Magistrate.
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Reasons for Decision
1 In an application filed on 5th December 2002 Ivy Bilos (the Applicant) applied to the Commission for an order pursuant to

s.29 of the Industrial Relations Act, 1979 (the Act) on the grounds that she was harshly and unfair dismissed by her then
employer Auriongold (the Respondent) by being made redundant on return from maternity leave in circumstances where there
was no true redundancy.

2 The employment history of the Applicant is a little complicated. She was first employed by Centaur Mining and Exploration
Mt Pleasant Operations in March 2000. Centaur Mining went out of business and was replaced by Goldfields Pty Ltd. When
this occurred the Applicant was paid out a redundancy payment. Later Goldfields Pty Ltd merged with Delta Gold to form
Auriongold. On 28th March 2002 Auriongold offered the Applicant a contract of employment. The offer was for a position as
an underground geotechnician located at Mt Pleasant in the Eastern Goldfields. The contract was to start from 8th April 2002.
In due course the Applicant accepted the contract and continued to work at Mt Pleasant at the Quarters Mine as an
underground geotechnician. Later Auriongold was taken over by Placer Dome Pty Ltd there is no conflict between the parties
that the correct respondent is Auriongold which was, it is common ground, the employer when the events which are the subject
of this application occurred.

3 The Applicant explained that the role of an underground geotechnician is to work on the face underground giving directions to
jumbo operators and drillers. It is also necessary to map and sample the faces and provide the raw data from that mapping to
geologists so that a geological picture of the ore body can be developed.

4 It is asserted by the Applicant that the work of an underground geotechnician is important to the maintenance of good mining
discipline of the ore body and makes an essential contribution to the commercial success of the operation.

5 The Applicant explained that in her view the role of an underground geotechnician was important because the occupant, by
virtue of a continual exposure to the development of the ore body, gets to understand more about the ore body than would a
geologist working on the surface. This is true notwithstanding there are no formal qualifications for the position and the
understanding of the work is gained through experience in the field.

6 There is no conflict between the parties that the Applicant was a competent underground geotechnician.
7 The evidence is that in January 2002 the Applicant advised the acting senior geologist that she was pregnant and there were

talks with the most senior geologist, Mr Hayden Hadlow, as to how that would be handled. It is the Applicant’s contention that
Mr Hadlow was eventually satisfied that she could continue to work underground as long as she wanted to and there was
medical support for the safety of her doing so. This was consistent with the Respondent’s policy.

8 The Applicant was happy to do so until a new supervisor, Mr Andrew Reid, commenced in mid February 2002 as a senior
underground geologist. The Applicant was on rostered days off when Mr Reid commenced but on her return she says that he
confronted her saying words to the effect that she should not be underground because she is pregnant and that would not be
working underground if she was his girlfriend. This disturbed the Applicant because she had an understanding that the
Respondent was happy for her to continue to work underground as long as she was medically cleared to do so.

9 This did not seem to satisfy Mr Reid who according to the Applicant made various enquiries at other sites to see whether there
was surface work available. He went as far as ringing the Kanowna Belle Mine and asked the safety officer to come and visit
the Applicant to talk with her about an alternative position.

10 The Applicant reported to Mr Hadlow and told him she had had enough of Mr Reid. The outcome of the discussion with Mr
Hadlow was that the Respondent’s position concerning her continuation of her underground work did not change. Ultimately
she continued to work underground until she decided the time was right for her to come to the surface. This was not long
before she left work to have her baby.

11 The Applicant gave notice on or about 16th May 2002 that she wanted to commence parental leave. The Respondent’s
acknowledgement of the arrangement was received by the Applicant on 24th May 2002 in a letter from Mr Hadlow which
described the arrangements that had been made between the parties i.e. she would commence leave on 1st July 2002 return to
work on 1st October 2002 in the position of underground geotechnician. It is this promise which later became an issue between
the parties because as it transpired by the time the Applicant returned the Respondent had changed the way it operates
underground so that there were no underground geotechnicians employed in any of its mines.

12 The arrangement confirmed that if the Applicant intended working through the six weeks prior to her delivery date the
Respondent would require a doctor’s certificate certifying that she was fit for work in her current role. However the
arrangements made to comply with a request by her to reduce hours of work from 7am to 1pm five days a week leading up to
delivery date would not be affected. Even though she was working shorter hours her salary would remain the same. Ultimately
the Applicant made arrangements with the Human Resource officer that as her hours spent on duty decreased she continued to
receive the same pay but her leave credits were reduced.

13 The Applicant was also told that she would receive three weeks parental leave in accordance with the Auriongold parental
leave policy and three weeks on her return. However should she fail to return the initial three weeks pay was to be reimbursed.
The letter asked her to confirm her intention to resume work at least four weeks prior to the intended return date (Exhibit W4).

14 The Applicant said that after the birth of her child a few of her cross shift workmates called in to see her at the hospital but she
heard nothing from management until she contacted Mr Reid towards the end of September 2002. She did so because she knew
she was due to resume work on 1st October 2002 and wanted to extend her leave for one month. Also she wanted to know what
was going on at the mine. During the phone call she was told that the underground geotechnician job did not exist any more at
the Quarters mine. The Applicant assumed from that she would be relocated as an underground geotechnician to another mine.
She asked Mr Reid where and how she would get a start. Mr Reid told her that she should come to the mine and have a
discussion with him.

15 In due course the Applicant met with Mr. Reid to discuss options for other employment and she pursued her wish to work
underground or agree to a suitable alternative. There were various jobs discussed. There were two jobs at two sites. Two of
them were data base entry positions and two others as a field/core yard technician at Kundana and similar positions at
Paddington. In the Applicant’s view none of these jobs compared at all in terms of responsibility and status to her underground
operations as an underground geo technician. The Applicant says that she did not end the conversation with Mr Reid accepting
that the position no longer existed. During the whole of the period of her confinement no-one had told her that there was a
chance that the underground geotechnician job would have gone.

16 The Applicant says that she discussed the potential job with Ms Delwyn Skinner who is a human resource officer with the
Respondent. There were contentious issues discussed with Ms Skinner about the salary for any new position. Ultimately she
was offered a position as a data base technician at Kundana but the salary which she had been receiving as an underground
geological technician which was in the vicinity of $62,300.00 would drop by $9,000.00 because she was no longer working
rotating shifts and would be on day work only. The Applicant’s response to this suggestion was that she could not afford a drop
in pay of that magnitude.
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17 In due course she was taken to Kundana and met Mr Mark Hall a geologist whom she would be working under. He gave her a
cursory introduction to the job which she found to be a joke in terms of the relative responsibility to the work of an
underground geotechnician. There was no promise that she could do shift work the pay from which would help her out at
home. There were other problems, her partner was on rehabilitation, there was no child care available in Kalgoorlie and there
was no flexibility. Ultimately the Respondent’s offer was put to her in a letter dated 29th October 2002 in which she was
offered the position of a data base technician at Kundana, with a base salary of $55,267.00 plus superannuation of
$4,975.00 making a total of $60,249.00 (see Exhibit W5). The Applicant says she reluctantly accepted the position but not
before protesting to Ms Skinner.

18 After having considered the matter further and being dissatisfied with the phone discussions with Ms Skinner, the Applicant
wrote her a letter giving notice that she would not be returning to work on 7th November 2002 due to the pay difference for the
proposed position of data base technician

19 For the completeness of the recitation I include the text of the letter in full hereunder—
“5 November 2002
Auriongold H.R Department
Delwyn—
As per our phone discussion today, I am writing to give notice that I will not be returning to work as planned on the
7th November due to the pay difference for the proposed position of Data Base Tech at Kundana.
Sincerely,
Ivy Bilos”

[Exhibit W6]
20 The Applicant claimed she continued to be pushed to accept the Kundana offer but she did not and sought legal advice.

Eventually she was told by Ms Skinner that there was a redundancy package for her to pick up. The discussion between Ms
Skinner and the Applicant was reduced to writing and for the purposes of the completeness of the recitation I include that letter
in full.

“5 November 2002
Ms Ivy Bilos
72B Killarney Street
KALGOORLIE WA 6430
Dear Ivy,
I refer to previous discussions relating to your recommencement with AurionGold Limited at the conclusion of your
parental leave and confirm the following:-

• Your previous position of Underground Geotechnician based at Mt Pleasant has been made redundant.
This position has been restructured and the duties of the position have been incorporated into a
Geologist’s role in conjunction with other technical geological functions.

• Alternative positions have been offered to you, specifically Database Technician (either based at
Paddington or Kundana) and Field Technician (either based at Paddington or Kundana). As discussed
with you, the positions offered are as close as possible to your previous position as Underground
Geotechnician, taking into account your previous experience and skills. All roles were on a day shift
basis, with hours of 7.30am – 4.00pm, Monday to Friday.

• Inclusive salary package for each of the above mentioned roles was to be $60,249. This salary package
was arrived at after comparing your previous salary package of $68,465 and reducing it by 12% being
equivalent to the reduction of working hours in the alternative positions offered. This was to ensure your
equivalent hourly rate was directly comparable with the Underground Geotechnician position.

• The alternative roles were discussed with you and you confirmed on 18 October 2002, that you would
accept the Database Technician role at Kundana as you felt that you had moved beyond a position in the
Coreyard. The Salary package was also discussed with you at that time.

• You advised us on 5 November 2002 that, having received the employment contract for the position of
Database Technician based at Kundana, that you would be unable to accept the position due to the drop
in the salary package.

• The option of redundancy was then discussed. As advised, a draft calculation of your entitlements under
our Redundancy Policy is attached for your perusal. This has been made effective as of 7 November 2002,
as advised in your letter to us of 5 November 2002.

Could you please peruse the attachment and advise your acceptance or otherwise to either myself or Delwyn
Skinner.
Should you have any further queries, please do not hesitate to contact me or Delwyn on (08)9080 8422
Yours faithfuylly
[signed]
Hadyn Hadlow
Geology Manager
Kalgoorlie Operations – West”

[Exhibit W7]
21 The Applicant gave evidence that when she received the letter on 5th November 2002 and later the document which described

her final pay out, that she was concerned it looked as though she was being made redundant from the job at Kundana as data
base technician, a job that she did not accept and not from the underground geological technician job. So she appended the
following note to the document accepting the redundancy to be returned to Ms Skinner.

“I have not chosen to be made redundant from the position of u/G Geo-tech. I have only ‘not’ accepted the
positions offered upon my return from maternity leave as I did not see them as being in any way comparable with
my original position.”

[Exhibit W7]



83 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 3129

22 The Applicant emphasised in her examination in chief that if she did not have her old job to return to or a similar position she
could not afford to stay working for the Respondent. She described it as [you] “can’t afford to stay in Kalgoorlie and live off
fresh air”. There was no way that she could have worked a day shift with her partner on rehabilitation and with a new baby.
The Applicant explored a few options after she left the Respondent. She said she was not sure what was going to happen with
the Respondent for instance if a suitable position might turn up so she refused jobs even after she had taken the redundancy.
Now she cannot go back to mining because she has started her own business. After she received her redundancy payment she
sold her house and purchased boarding kennels in Kalgoorlie.

23 The Applicant moved to the new property on 7th February 2003 and commenced running the kennels, which she says to-date
have not made any money.

24 The preceding is sufficient scan of the evidence in chief of the Applicant. She was subject to a thorough and searching cross
examination by Mr Cameron who appeared for the Respondent. I will deal with issues that arise from that cross examination in
my analysis that follows later in these Reasons.

25 The Applicant called Mr A.G. Cockfield a geologist who had been employed as an underground geological technician. His
evidence was designed to support the contentions of the Applicant in respect of her duties as an underground geotechnician.
There is no controversy about the duties so I do not need to recite his evidence in detail. Mr Cockfield expressed some
opinions about the relative values and status of various jobs in mining. He also made comment on the importance of grade
control. He expressed the opinion insofar as a proper mining control was concerned that whether a underground geotechnician
is qualified or not was not the point, it is all about experience in the role at a particular mine.

26 The thrust of the evidence of Mr Cockfield is that work as an underground geotechnician was all about experience on the job
and an academic qualification as a geologist would not override experience so gained. He opined that underground everyone
learns from the experience on a day to day basis and having so learnt the next time a similar situation comes up it is easier to
handle. In cross examination Mr Cockfield agreed with Mr Cameron that as an ore body becomes deeper it usually become
more complex but he was unable to comment on the ore body at Mt Pleasant because he had no knowledge of its
characteristics at depth.

27 Mr Cockfield also conceded to Mr Cameron that most of the ore body mapping is done by qualified geologists. The
underground geotechnician is primarily involved in mapping the face by producing a quick sketch of the backs, but the in-
depth detailed map is done by a geologist.

28 Mr Cockfield also said that the ability of geologists to read and interpret drilling results in greater predictive powers about
what an ore body might do. This is distinguishable from the work that an underground geotechnician does in the sense the
technician’s work is re-active. However if an ore body disappears from the face a geologist would be in the same position
underground as an underground geotechnician. What has to happen if the ore body is lost is analysis of detailed information
from previous levels and that is the province of professionally qualified geologists.

29 The leading evidence from the Respondent was taken from Hayden Robert Hadlow who is a Technical Services Manager at the
Kalgoorlie West Operations for Placid Dome. He has been in that role since 1st January 2003 having previously occupied the
position of Geology Manager for Auriongold the Respondent in this matter. Prior to this time he had been Geology Manager
for two years, which followed an appointment as the Senior Mine Geologist in Queensland. He graduated in 1982 as a
geologist and has been underground mining for the past twelve years.

30 Mr Hadlow attested that the Quarters ore body where the Applicant had been working was becoming more geologically
difficult at depth. The Respondent was having great difficulty in maintaining headings in the ore. When the ore body was lost it
was even more difficult to locate it again so that a number of headings were made in waste. This is an extremely expensive
exercise which could cost more than $1,000.00 per metre. The situation deteriorated so that at one stage the four active faces in
the mine were all off the ore body. This had occurred in May and June 2002.

31 Mr Hadlow described the complex philosophy of the geology of the mine. There is no need to recite that description in these
Reasons other than to say that the warping of the stratigraphy and the intersection of faults led to a discontinuous ore body so
that the situation was reached where the manning of two geologists on the surface doing surface geological work and drilling
and three underground geological technicians working on continuous roster was not resulting in efficient mining. The situation
became so bad that Mr Hadlow decided that there had to be a better more complete geological model produced and to do this it
was decided to put geologists underground so that the role that was being performed by the underground geological technician
doing mapping and sampling changed to having geologists at the face not only mapping and sampling but in addition logging
drill holes, mapping drives, 3D computer modelling, performing the predictive and pro-active work that Mr Hadlow needed to
have the geology of the ore body more precisely identified. This was necessary because the Quarters Mine became more and
more complex as the deeper it went.

32 The end result was replacement of all the underground geological technicians by professionally qualified geologists. The
outcome had been that headings were driven accurately and the ore body had not been lost in any of the mines for the last six
months. The reconciliation of the head grade at the mill had improved to 100% plus or minus a few percent and there had been
a diminution of dilution by elimination of waste in the run of mine ore.

33 Mr Hadlow then gave evidence about the data base technician’s role. In the past it was straight data entry involving not more
than simple spreadsheet entries. With the combination of the mines, arising from a series of changes in management
commencing from the purchase of Centaur Mining in receivership by Goldfields Pty Ltd. The merger of Goldfields and Delta
Gold to form Auriongold and the take over of Auriongold by Placer Dome, the operators inherited three totally different
systems with three different data bases, three different sets of codes and three totally different ways of data base recording.

34 It was the aim of Placer Dome to get a big picture geologically of the area which it had now inherited as one company. It was
essential to remove the three different languages that were being used in order that a more precise interpretation could be made
of the geology in the area as a district. This meant that in the past when the geological logs and geological face information had
been entered it was something similar to entering data into a spreadsheet. That completely changed with the new data base
technician role becoming very complex. It was not a single data entry role at all; it involved the use of complex software where
the data entry technician not only had to be good at operating a computer they had to be both a computer operator and software
operator simultaneously. This required additional training for all of the people involved. This was undertaken by the data base
coordinator, Julia Gleeson, a professional geologist who had the responsibility for the data collation project. This resulted in a
substantial increase in the skill levels and responsibilities of the data base technician position.

35 Evidence was taken from Andrew Dennis Reid who is a senior mine geologist at Kanowna Belle Mine, subsequently he had
worked as an underground miner as a part of the requirements for his First Class Mine Managers Certificate. Between March
2002 and December 2002 he was a senior mine geologist at Mt Pleasant on the Quarters Mine. In that role he had involvement
with the Applicant. Mr Reid said that he had a minor amount to do with the Applicant’s planned return to work following
maternity leave. He had a one hour conversation with her in September 2002 and that was about the extent of it. The
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conversation canvassed the alternative arrangements for the Applicant’s return to work. He told her that the underground
geotechnician’s position had been done away with while she was on leave. She had said she wanted to return to the
underground geotechnical position if not at Quarters than at one of the other mines. He said he would follow up at the same
time suggesting some logical alternatives. He undertook to speak to the human resources people which he later did. He claimed
that at no time during that conversation did the Applicant raise the issue of seeking an alternative roster. As far as Mr Reid was
concerned the discussion with the Applicant was open and free about what had happened during the time of her absence and
she was fully aware that the underground geotechnician was no longer available and that the Respondent was actively trying to
find her an alternative position somewhere within the operations.

36 During his cross examination Mr Reid was emphatic that when he commenced work at Quarters the Applicant was on a
rostered break and he did not meet her until a few days after. He had heard that she was pregnant but he denied that when he
spoke to her he used words to the effect that if the Applicant was his girlfriend there would be ‘no hope in hell that she would
be working underground’. He did say words to the effect that he would not like his partner working underground if she were
pregnant. He did try and find alternative work for the Applicant on the basis that she agreed that she would look at alternative
arrangements see if they suited her. As it turned out none of the positions that he was able to find were suitable and there was
no change to the arrangements that she had made with the Respondent to continue working underground until she was ready to
come to the surface.

37 Mr Reid denied that he had removed the Applicant from the underground roster. He said that a new roster had been published
but it maintained her position up until the time she was to go on leave. He was not sure of the exact date that she was going on
maternity leave other than it was some time in July 2002. He recalled a meeting with Mr Hadlow when mention was made of
Applicant’s pregnancy and her ability to work underground. He was told that she had been authorised to continue working
underground subject to medical certificates. He accepted this decision and went about his work.

38 He recalled taking a telephone call from the Applicant around 10th September 2002 in relation to extension of her maternity
leave. It was during this conversation he invited her to come to the site and discuss her return. He did not tell her about the
restructure at that stage because he thought it was better to put that to her face to face. Mr Reid emphasised that on
10th September 2002 he did not tell the Applicant she had been made redundant from her underground geotechnician position
because he was unaware of the situation on other mines and what was available to her.

39 On 27th September 2002 when the conversation took place he did not interpret the conduct of the Applicant to indicate that she
was unhappy. He recalled that she said that she did not want to do data entry work on a fulltime basis, she wanted to continue
work as an underground geotechnician.

40 Mr Reid acknowledged his responsibilities as a supervisor to ensure that he communicated with the Applicant but he saw that
as a shared responsibility which ultimately shifted to the human resources department once the decision was made by the
Respondent for a wholesale restructure.

41 The Commission also heard evidence from Mark Darrell Caerlyon Hall who described his position as a project team leader. At
the time the Applicant was dismissed he was senior mine geologist at Kundana. He recalled that there was a meeting between
him and the Applicant on 28th October 2002 for the purpose of giving her an overview of the data base technician role which
was open at Kundana. According to Mr Hall the meeting lasted for about an hour, he met the Applicant at about 3:00pm talked
to her for about an hour, and then they attended a safety meeting. At the end of the day he drove her home to Kalgoorlie. He
described the organisational structure at Kundana and the where data entry role sat within the structure and the requirements of
the role. To help her understand the status of the position he explained the sorts of jobs which were being done by persons who
filled the role. He had done everything he could to satisfy the requirement he had to explain what the data base technician’s
role was. He emphatically denied that the visit to Kundana by the Applicant and his conversations with her were superficial in
the way she had claimed.

42 Evidence was also taken from Ms Delwyn Skinner who is the Human Resources Superintendent of the Respondent. She had
been in that position with the predecessor of the Respondent in 2001 and had a role in the Applicant’s planned return to work
following her maternity leave. Her first contact with the Applicant occurred on the instruction of Greg Mincham, the Human
Resources Manager, who told her to call the Applicant to talk about options for return to work. Ms Skinner had been told that
there had been options discussed with her previously. The Applicant had asked for more information about each of the options.
These options were two data entry technician positions and two positions in geological technician type roles at Paddington and
Kundana. Ms Skinner met with the Applicant on a number of occasions in the first few weeks in October 2002.

43 At the request of the Applicant Ms Skinner obtained more information about the jobs, for instance to whom she would be
reporting to, the location, details of rosters and remuneration for each of the options. The information was collated and given to
her in writing.

44 Subsequent to providing the Applicant with the information there was another discussion between them about the position that
she wished to take, which Ms Skinner understood to be data base technician at Kundana. Ms Skinner arranged to take the
Applicant out to Kundana to meet Mark Hall and discuss specifics of the role and to meet the human resource officer on site.
In the third week of October 2002 she took the Applicant to site. They had a discussion on the way about the challenges for a
working mother particularly in the Applicant’s situation where her partner had a workers compensation injury and there were
child care issues. Ms Skinner commented in passing that it was a pity that some jobs could not be done from home but there
was no offer made in that respect. As far as Ms Skinner was concerned the Applicant accepted the Kundana data base
technician job and an offer was put in writing (Exhibit W 5).

45 A few days after the visit to Kundana the Applicant rang her to say that she was now not going to accept the position, she was
unhappy about the money offered, she had not realised there was a decrease in the total package and she felt there was not
enough money for her to survive on.

46 Ms Skinner asked the Applicant to confirm in writing that she was not going to accept the position. On the presumption that
she was entitled to redundancy because her original position had been made redundant and in order for the Respondent to make
a redundancy payment it needed confirmation that she was not going to take the job that had been offered. The Applicant also
asked Ms Skinner to get a calculation done of the redundancy payout amount.

47 Ms Skinner said that the Applicant made it clear she was unhappy with the redundancy and did not agree with it but Ms
Skinner explained to her that because the position was restructured while she was on maternity leave the Respondent decided
that she should be paid a redundancy payment.

48 On 5th November 2002 Ms Skinner received the written advice from the Applicant that she would not be taking the job
(Exhibit W6) and she then informed the Applicant her redundancy pay would be calculated.

49 Thereafter Ms Skinner drafted the letter (Exhibit W7) of 5th November 2002 for Mr Hadlow to sign confirming the
conversation with Ms Skinner and entitlement to redundancy, this was delivered to the Applicant’s home.
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50 There was no advice from the Applicant for a few days and Ms Skinner contacted her to tell her that the Respondent needed
her to sign off acceptance of the calculation of redundancy so the money could be paid. Again the Applicant made it clear that
she was unhappy with the redundancy and she was concerned that signing off on the acceptance of the calculation meant that
she was acknowledging her acceptance. Ms Skinner recommended that if she felt so strongly she could put some comments on
the bottom of the calculation sheet that she was not happy, but for in order for the Respondent to pay there had to be a
signature.

51 In cross examination Ms Skinner told of her involvement with the Applicant’s so called redundancy. She had been told that
there was a restructure to reallocate the duties of underground geotechnicians to qualified geologists and that there would need
to be a position found for the Applicant on her return to work which was by then imminent. Ms Skinner had a discussion with
Mr Hadlow to identify jobs that could be offered. It was decided to offer one of the revamped data entry technician positions.
Ms Skinner says she clarified the roles and the reporting and functioning lines so that the Applicant would know exactly what
she needed to make a decision. During discussions with Greg Mincham it was decided that the Applicant would receive the
same hourly rate as she received as an underground geotechnician. There was a lesser total number of hours worked per annum
because she was not on rotating shift work and therefore her gross earning would diminish by about $7,000.00 per annum. Ms
Skinner told Mr Whitehead of Counsel, who appeared for the Applicant, that she had some concerns about the fairness of that
outcome and passed these on to her Principals in order that they would be aware. She recorded her concerns in an email
(Exhibit W9).

52 Ms Skinner recollected that she delivered the Applicant to Kundana site for a meeting with Mr Hall, she did not witness the
meeting.

53 Ms Skinner was also asked about the Respondent’s parental leave policy (see Exhibit W10). The policy produced to the
Commission related to the Delta Gold Group however Ms Skinner said that she complied with the policy on the understanding
that the Applicant’s position had been restructured and it was no longer available to her therefore it was fair to apply the
policy.

54 Ms Skinner was questioned closely by Mr Whitehead whether the letter written by the Applicant on 5th November
2002 constituted a resignation. Ms Skinner opined that because the Applicant had rejected the positions offered, and had
finally accepted a redundancy payment, that she had in fact resigned. Ms Skinner said that the Respondent wanted her to return
to work, it had put the various positions available to the Applicant but she decided not to take any of them and to Ms Skinner’s
mind had affected a resignation. What this meant to Ms Skinner was by not taking the positions and effectively resigning the
Applicant was entitled to redundancy from her original position which had been restructured. She conceded that the Applicant
implied at least that she given no option but to take redundancy even though she rejected the other three positions offered to
her.

55 Ms Skinner passed the opinion that it could be said to be unfair if a person went on maternity leave and came back and found
the job that she occupied had been restructured out of existence and she should have been kept informed about that. As a
human resource officer Ms Skinner agreed that was a right and proper thing to do.

56 The preceding is a sufficient recitation of the facts that have been presented to the Commission in this case. It by no means
includes every piece of information that has been adduced in this proceeding but in my view it constitutes a reasonable
summary of the significant issues and gives an indication of the facts on which the Commission has formed the views that it
expresses later in these Reasons.

57 I first need to make some findings about credibility of witnesses. This is important in this case. I deal first with the Applicant. I
must say that the Applicant’s presentation in the witness box left me with some feeling of disquiet. I developed the impression
particularly in cross examination that the Applicant only gave as much information as was necessary to answer the question.
She was somewhat flippant in some respects and there was a certain egocentricity about the way she viewed events.
Alternatively the Applicant only presented that information to the Commission she thought supported the contentions she
made. Either way I am uneasy about her evidence and I am unable to conclude she gave me a full and frank history about what
happened in her dealings with the Respondent.

58 The evidence of her witness Mr Cockfield was of assistance I do not see any reason why I should disbelieve it. Mr Hadlow
answered the questions put to him completely and there seemed to be no device in the way he approached answering the
questions in cross examination. I formed the conclusion that he tried to assist the Commission by giving the best account he
could from his memory of what happened.

59 Insofar as Mr Reid is concerned it is obvious from the Applicant’s evidence that she had fixed in her mind that Mr Reid had
expressed to her views about the efficacy of her continuing to work underground. He vehemently denied that he had made the
type of personal comments that she attributed to him. Mr Whitehead was unable to break down those denials in cross
examination and I am inclined to the view that I should believe his story about his version of events in that particular
instance. His story about the rest of his dealings with the Applicant I also accept. I will say more about the reasons for this in
my analysis but for instance the meeting on 27th September 2002 contained far more information than the Applicant admitted
in her version to the Commission and that is the same with the version of the visit to Kundana to see Mr Hall.

60 There is no reason why I should not accept the evidence of Michael Hall about what happened between him and the Applicant.
Ms Skinner appeared to me to be frank and honest and did not shy away from the fact that her advice to her employer was that
in her professional opinion there could be seen to be some elements of unfairness in the way the Applicant was being treated.
She was nothing but a truthful witness. I similarly accept the evidence of Ms Julia Gleeson who told the Commission about the
changes to the Respondents data base in particular the increase in the complexity of the recording process and the need for a
significant increase in the skill levels of data entry technicians.

61 In all of the circumstances where I have doubts about the evidence given by the Applicant those doubts are significant enough
for me to conclude that there are some difficulties with her credibility as a witness and therefore where the evidence on behalf
of the Applicant differs from the evidence on behalf of the Respondent I favour the evidence which has been presented by the
Respondent.

62 The Commission has considered the evidence submitted by the parties and has reached the following findings and conclusions
on the balance of probabilities.

63 The Applicant commenced working with Centaur Mining and Exploration Pty Ltd a predecessor to the Respondent in March
2000.

64 On 8th April 2002 the Respondent took over the operations and became the new employer of the Applicant following upon an
offer made to her on 28th March 2002 (Exhibit W1). The Applicant was employed as an underground geotechnician, a position
which she had successfully filled with the predecessors to the Respondent from the year 2000. As far as it can be ascertained at
the time she commenced working for the Respondent the Applicant had two years experience dealing with the ore body in the
Quarters Mine at Mt Pleasant. The contract of employment that the Applicant signed provided that she perform the duties
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documented in the ‘role definition’. That role definition was subject to periodic review and could be updated to reflect changes
in the business and the level of responsibility could vary during the term of employment. The terms and conditions of
employment continued to apply in respect to change in the role definition or level of responsibility. I find the Respondent was
contractually enabled to change roles and level of responsibility.

65 The contract of employment set out that the remuneration to be paid is specified in the letter of offer, in this case
$62,303.00 (Exhibit W5). The contract contains a code of conduct, rules concerning accident prevention, a clause setting out
annual, long service, sick and special leave entitlements, conditions relating to confidentiality of company information,
entitlements concerning relocation, abandonment and termination of employment. Nowhere in the contract of employment
signed by the Applicant on 3rd April 2002 are there provisions relating to either parental leave or retrenchment.

66 It is common ground though in respect of parental leave that the Delta Gold policy would be applied to the contract. Under the
Delta Gold policy parental leave was available to fulltime employees who had been employed for at least twelve months
continuous service with the Group (Exhibit W10). The guidelines and procedures detail the requirements for instance, a
medical certificate certifying the employee or their partner is pregnant and the estimated date of birth. Provisions relating to
transfer to a safer job, which became an issue in this case, are prescribed. These require that if in the opinion of a medical
practitioner the employee’s current position may have a sufficiently adverse risk to the employee’s health, the company will
transfer the employee to a safer position, if that transfer is not practical the employee may proceed into an early maternity
leave and in this case there can be an extension to the total amount of leave granted. There are provisions relating to the
entitlements after return and the employee is required to confirm the return to work at the end of parental leave by giving at
four weeks notice in writing. On return to work the employee would resume the position held immediately prior to proceeding
on parental leave but if that position no longer exists due to restructuring of the work section the employee’s manager must
provide a position of comparable status and equal pay to the former position taking into account qualifications and capabilities.

67 I find that the parental leave policy was incorporated in and became part of a contract of employment of the Applicant with the
Respondent.

68 I find that the Applicant did not serve the qualifying period to trigger the parental leave and it must only be assumed that the
Respondent decided to apply its conditions ex gratia. This can be implied from the letter dated 24th May 2002 written to the
Applicant by the Geology Manager, Kalgoorlie West Operations, Mr Hayden Hadlow (Exhibit W4). I find that the Respondent
was enabled to move the Applicant to a position of comparable status and equal pay on resumption of work. This is consistent
with the Workplace Relations Act 1996 (Cwlth) Schedule 14 Clause 2(3).

69 The Applicant worked in the position until she became pregnant early in 2002. I find that she advised her employer that she
was pregnant. I also find that she received an undertaking from Mr Hadlow that she could continue to work underground as
was her wish until she was no longer medically certified to do so or until she decided to come to the surface and work on
surface works of her own volition.

70 I find that when Andrew Reid became her supervisor he raised with her concerns he had about her continuing to work
underground. I do not accept the Applicant’s version of those discussions but I find that Mr Reid had a personal opinion that
the continuation of work underground by the Applicant was not in her best interests and he took action to try and find surface
work for her. Whether he intended her to leave the underground operations immediately or not is unable to be discovered from
the evidence but in any event whatever his opinion the arrangements that the Applicant made with her senior supervisors held
and she continued to work underground until she was ready to come to the surface.

71 When the Applicant did cease underground work she was placed on work which gave her flexibility to cope with her medical
condition as her pregnancy developed. The Respondent cooperated with her in respect to a lessening of hours by maintaining
the same pay by allowing her to take leave.

72 The Applicant commenced her maternity leave on 1st July 2002 she had been allowed to do so by application of the policy
referred to previously. The return date from her parental leave was to be 1st October 2002 in the position of underground
geotechnician. The letter of approval also confirmed her request to work reduced hours and that her salary would remain
unaffected.

73 The Commission heard detailed evidence that when the Applicant was absent on parental leave the Respondent reviewed its
method of underground operations and made substantial changes. The Applicant was employed as an underground
geotechnician, the evidence is that the type of work done by that classification is important to the successful commercial
operation of the mine. The underground geotechnician is required to ensure that the underground contractors mine the ore body
and not the waste. It is described by the professional geologists who gave evidence as a re-active position. This means that
after each cut was fired the underground geotechnician would inspect the face and the backs and depending upon the location
of the ore body in the face would direct any alignment in drilling which was necessary in order to maintain the heading in the
ore.

74 It is also common ground and I find that underground geotechnicians increase their skills with experience following a
particular ore body and the Applicant’s performance in this respect was not questioned by anybody.

75 I find that the Quarters Mine at Mt Pleasant as it became deeper became more difficult to mine in that the ore body became
more complex. There were more folds and fault lines caused discontinuity in the ore body so that was on occasions the ore
body was lost. This was extremely expensive for the Respondent and at one stage all four headings of the mine were mining
waste with no ore.

76 I find in this situation it was prudent and proper of the Respondent to make decisions to increase the accuracy of its mining.
77 As the ore body became more complex the evidence is that the Respondent had to move to more predictive geology rather than

re-active geology. The underground geotechnician is not qualified in any professional way whatsoever and is unable to take
part in predictive geology which is the province of professional geologists who by forward drilling, mapping and computer
analysis are able to define the ore body with far more accuracy than a person who is re-acting to indications in the face after a
cut has been made.

78 I find it was reasonable of the Respondent in all of the circumstances and within its province and responsibility to decide that it
would replace its underground geotechnicians with qualified geologists and that when the Respondent did so in this case it was
not done with any conscious attempt to prejudice the Applicant.

79 The Respondent knew that the job that the Applicant had been doing was no longer available to her and its supervisors made
attempts thereafter to find an appropriate job for the Applicant when she returned from parental leave.

80 The Applicant was not told about this development until she made a telephone call late in September 2002 to discuss an
extension of a month for her return to work. She was then invited to come to the property to discuss her future.

81 I find the Respondent’s behaviour in this respect to be reasonable in the circumstances. It had recently made the decision to
replace all underground geotechnicians in its operations, it was cognisant of its responsibility to find a job for the Applicant, it
was already doing so before it discussed its actions with the Applicant.
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82 The Respondent offered a number of different positions to the Applicant. She eventually accepted a position at Kundana as a
data base technician. I do not accept her contentions that she was not given a proper description to this job by Mr Hall. On the
contrary I accept his evidence over hers that she was told by him in sufficient detail which would allow her to make an
informed decision to accept the position which I find was of equal status and pay to the underground geotechnician position.

83 The acceptance of the Applicant is confirmed in a letter dated 29th October 2002 sent to her by Brad Gordon the General
Manager, Kalgoorlie Operations West, of the Respondent which gave the details of the job offer including a salary package of
$60,249.00.

84 I accept the evidence of Delwyn Skinner that she discussed the salary levels with her supervisor, Greg Mincham, and that in
making the offer the cognisance was given to the fact that the new position at Kundana was not on a rostered shift position it
was in fact day work which meant over a year there would be in excess of 270 hours less worked per year. The Respondent
made a decision that although it would maintain her hourly rate it would not pay her what amounts to payments in recognition
of the disabilities of working rostered shift work. I find while an overall diminution in the total amount of earnings paid to the
Applicant occurred but her hourly rate remained the same and to that extent the rate of pay of the Applicant has not decreased
at all.

85 I find that it cannot be said that a change in total earnings when that comes about through a diminution in the hours worked and
the removal of a disability in working those hours can be said to be a decrease in the rate of pay.

86 I find that the Applicant accepted the position at Kundana and a contract was formed. The Applicant later recanted and told
Ms Skinner who asked her to put her refusal in writing. The Applicant did so; the full text of her advice in that respect has been
included previously in these Reasons.

87 On simple interpretation of the writing the Applicant gave notice that she would not be returning to work as planned on
7th November 2002, her reason was the pay difference in the proposed data base technician job at Kundana. I find that the letter
is a clear rejection of the contract of employment. It was only later that the Applicant seemed to express her misgivings by so
indicating on the document she was asked to sign which detailed her redundancy payment. It is open to conclude that this
change of heart coincided with the Applicant obtaining legal advice.

88 In respect to the status of the data base technician position it was clear on the evidence of Ms Julia Gleeson, which I accept,
that the position was upgraded in status because of the way that the Respondent had shifted to digital recording of geological
data across the province of mines under its control. The data entry work was, according to evidence, just as important as the
underground geotechnician work and to that extent I find there was no diminution in the status of the work.

89 The Applicant attempted to explain her refusal to accept the data base technician job on the grounds that there was a
diminution in salary, that she could not afford of $7,000.00 and therefore she could not take the job. This is bizarre logic when
the outcome would that she would lose a job paying circa $60,000.00 per year, that is she would prefer to receive nothing. This
approach is even more mystifying because the new job was at the same hourly rate as the underground geotechnician position.

90 The Applicant gave confused and confusing evidence about other subsidiary reasons concerning her inability to work day shift.
These related to her partner being on rehabilitation and the lack of child care available in Kalgoorlie. None of these reasons I
find are reasons of substance in the decision of the Applicant to refuse the data base technician job.

91 However one looks at the way this contract was brought to an end it is clear that it was not ended by the Respondent. In fact
the Respondent went to a considerable amount of trouble to ensure that the Applicant would have some work. There were four
jobs offered altogether, it might be said that the Applicant was entitled to refuse two of them given the conditions of contract as
set out in the parental leave policy. However ultimately she was offered a job which I find was of equal status and
responsibility which she ultimately refused.

92 I find that the letter of 7th November 2002 constitutes a resignation. That resignation was not given in any of the circumstances
which would give rise to a constructive dismissal. This Applicant was not pushed from her position she decided in fact to bring
the relationship to an end and the tests set out in The Attorney General v Western Australian Prison Officers’ Union of Workers
(1995) 75 WAIG 3166 make it clear that in such circumstances there can be no constructive dismissal.

93 On the basis of this finding the jurisdiction under s.29(1)(b)(i) of the Act is not enlivened and therefore the Applicant has no
status to bring the application and the matter should be dismissed. However in case I am wrong on this finding I intend to
examine the fairness or otherwise of the Respondent’s conduct if it can be said that there was a dismissal unfair.

94 The Respondent had employed the Applicant as an underground geotechnician, she was good at her work, the work was
important to the financial success of the mine for the reasons I have set out before. The Respondent changed that position and
staffed it with professional geologists. The Applicant then was on maternity leave, I must observe, for which she did not
qualify under the terms of the parental leave policy. The Respondent, within a reasonable time tried to find work for her,
certainly within a time prior to when she was scheduled to return from maternity leave. It kept in touch with her about what
was happening. Ms Skinner drove the Applicant out to look at a job at Kundana and told her about the efforts which were
being made to place her.

95 Ultimately the Applicant’s requirements could not be met and the Respondent therefore decided that if she was to leave they
would pay her redundancy pay. It was under no contractual obligation to do so and it paid her twelve weeks redundancy pay ex
gratia. The Applicant was previously paid out a redundancy settlement when the Respondent took over the operations of the
predecessor company. So for a period of twelve months service this Applicant has been paid twelve weeks redundancy pay.
This is an extremely generous payment for that period of service.

96 Further under the parental leave policy the Respondent is to pay three weeks payment during the parental leave subject to the
Applicant returning to the job. On return to the job the Applicant would be paid a further three weeks. In this case the
Applicant did not return to the job, but the Respondent still paid the total six weeks pay under the parental leave policy
meaning a total payment of eighteen weeks which can only be categorised as an ex gratia payment.

97 It is not the function of the Commission to simply substitute its opinion for that of the employer as if it were the manager of the
enterprise. It is to review the decision and intervene to protect the employee against an unfair exercise of the power to dismiss
(Tip Top Bakeries v TWU (1993) 78 WAIG 2659). It is also required to ensure there was a fair go all round (Undercliffe
Nursing Home v Federated Miscellaneous Workers Union (1985) 65 WAIG 385). It has done both in this case I cannot see
how this Applicant has been prejudiced in any way whatsoever. It might be said that there is some criticism attachable to the
Respondent about its communication style but in my view such criticism would be carping given the genuine efforts which, on
the evidence, this Respondent made to meet the Applicant’s requirements.

98 In all of these circumstances even if I am wrong concerning lack of jurisdiction the Applicant was not unfairly terminated and
the application will be dismissed.

_________



3134 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 83 W.A.I.G.

2003 WAIRC 09032
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES IVY BILOS, APPLICANT
v.
AURIONGOLD, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DATE THURSDAY, 14 AUGUST 2003
FILE NO. APPLICATION 1991 OF 2002
CITATION NO. 2003 WAIRC 09032
_________________________________________________________________________________________________________

Result Dismissed
_________________________________________________________________________________________________________

Order
HAVING heard Mr N. Whitehead (of Counsel) who appeared on behalf of the Applicant and Mr A. Cameron who appeared on
behalf of the Respondent, the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby
orders—

THAT the application be, and is hereby dismissed.
(Sgd.) J. F. GREGOR,

[L.S.] Commissioner.

____________________

2003 WAIRC 09285
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES CHRISTOPHER RICHARD BOON, APPLICANT
v.
ZEST HEALTH CLUB PTY LTD, RESPONDENT

CORAM COMMISSIONER P E SCOTT
DATE MONDAY, 8 SEPTEMBER 2003
FILE NO. APPLICATION 1445 OF 2002
CITATION NO. 2003 WAIRC 09285
_________________________________________________________________________________________________________

Result Application dismissed
Representation
Applicant Mr N Whitehead (of counsel)
Respondent Mr E Rea (as agent)
_________________________________________________________________________________________________________

Reasons for Decision
1 The applicant claims that he has been harshly, oppressively and unfairly dismissed by the respondent. He seeks compensation

for loss and injury said to arise from the dismissal. He also claims denied contractual benefits of $510 for personal training
sessions he provided to clients, accrued and pro rata annual leave equal to $3,920, and annual leave loading of $627.
The Applicant’s Evidence

2 The applicant commenced employment with B C the Body Club (“BC”) in around March 1997 as a Sales Consultant. In March
1998, he became a full-time personal trainer, and from 1 August 1999, the State Personal Training Manager for the business’s
13 facilities. His duties included overseeing its personal trainers and the personal training system. He was also working as a
personal trainer himself.

3 From 14 March 2002, Inspired Life Total Health Club purchased BC and the applicant’s employment was transferred, along
with his entitlements (see Exhibit 7). The relationship between Inspired Life Total Health Club and the respondent is not at all
clear and was not addressed during the proceedings. In addition to managing the personal trainers, the applicant continued as a
personal trainer, having approximately six to eight clients of his own.

4 Within a few months of the respondent taking over, the number of personal trainers under the applicant’s control had increased
to around 70.

5 At the time of the applicant’s termination of employment in early August 2002, he was paid a salary of $30,000 per annum. He
says that from his personal training of clients he earned additional income, bringing the total salary to $45,000 to $50,000 per
annum. The respondent also provided him with a mobile telephone and a fuel card.

6 The evidence from both sides indicates that clients would purchase blocks of personal training sessions. Prior to the respondent
taking over from BC those blocks were from 10 to 156 sessions. Vouchers or tickets were then sent to the clients to correspond
with the number of sessions purchased, and in the case of BC, these were pink tickets for one hour personal training sessions.
Each ticket bore a number.

7 The applicant says that after the purchase of the personal training sessions, it could take up to three weeks and sometimes more
for the tickets to be received by the clients as the agreement had to progress through the business’s administrative processes.
He says that the client would present a ticket to his or her personal trainer at the beginning of each session but because of the
delays between the client entering into the agreement and receiving the tickets in the post, the personal trainer may train a
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client without receiving a ticket but would record it in his or her diary. When the client received the book of tickets in the mail
he or she would present the tickets for the previous sessions. The personal trainer kept the tickets for all of the sessions for
which he or she provided training. At the end of the pay period, the personal trainer would submit a time sheet or invoice
together with the personal training tickets which corresponded to the invoice. According to the applicant, in this way it was
possible for a personal trainer to submit tickets for personal training sessions conducted in previous pay periods. It is agreed
between the parties that the invoice and the tickets were submitted in a bank coin bag.

8 The applicant says that in his case he would submit a claim for payment of salary, together with a claim for the hours of
personal training, and a bag of personal training tickets. The other personal trainers left their claims for payment for the club
manager to check and authorise payment. He says that it was the club manager’s responsibility to ensure that the amount of
tickets submitted corresponded with the amount on the invoice. Once authorised, the invoices and tickets would then be
forwarded to head office. As the Personal Training Manager, the applicant’s claims for payment went directly to the pay office.
It is the applicant’s contention that the pay officer would double check the claims for payment.

9 In July 2002, the respondent introduced the Systemised Personal Training (“SPT”) process which applied a different
philosophy and training regime, and issued yellow half hour SPT tickets. Clients were encouraged to change over their old one
hour tickets for a certain multiple of half hour SPT yellow tickets. The applicant’s evidence is that some of his clients changed
most of their pink tickets to yellow SPT tickets although some retained some pink tickets. He says that between 1 and 5 July
2002 when the yellow tickets came into effect he exchanged the following clients’ pink tickets for yellow tickets—

• Christine Craig, 42 pink tickets were exchanged for 52 half hour sessions (tickets numbered 9326 to 9345, 9346 to
9377);

• Tony Whitting, 29 pink tickets for 36 half hour sessions (tickets numbered 9263 to 9298);
• Briony Whitting, 11 tickets for 13 half hour sessions (tickets numbered 9313 to 9325);
• Ian Dolby, 10 tickets for 12 half hour sessions (tickets numbered 9251 to 9263).

10 The applicant says that he returned those pink tickets given to him by clients to exchange for yellow tickets to head office, and
Carol Napier, an employee of the respondent, exchanged them. His evidence as to whether he filled out the details of the
tickets exchanged and signed the record, or merely signed the record after Ms Napier had written out the details, is
contradictory. He said that is what would happen if someone was in administration but he did not indicate what would happen
if no one was available in administration.

11 The applicant says that a diary was kept at each club premises which recorded all the personal trainers’ rosters from Monday to
Sunday, 6.00am to 9.00pm. Either the personal trainer or the receptionist would book the training sessions in advance. These
sessions were also recorded in a filing system which kept records of each client’s training arrangements, referred to as the A-Z
file.

12 According to the applicant, on Tuesday, 23 July 2002, Mr Steve Corrado Paisio, the respondent’s General Manager of State
Operations, contacted him and asked him to come into administration and see him. The applicant did so. Mr Paisio told him he
had been looking at the pay records of the personal trainer, Joanna Leah, and noted that her work load had increased
significantly. He asked the applicant how many clients she had and the applicant says that he told Mr Paisio that he did not
know. Mr Paisio then asked if she was doing the amount of training for which she was handing in tickets and once again the
applicant said that he did not know. Mr Paisio then asked the applicant to contact Ms Leah, not to say anything to her about the
issue, but to ask her to call Mr Paisio directly. The applicant says that he made a number of attempts over a couple of days to
reach Ms Leah and ultimately did so. She did not turn up for work again.

13 On Wednesday, 31 July 2002, according to the applicant, Mr Paisio and Mr Kent Desarmia, the respondent’s State Manager,
asked the applicant to audit all personal trainers’ invoices and tickets for a particular pay period. The evidence was somewhat
confused as to which pay period the applicant was asked to audit, and in which pay period the applicant is alleged to have
submitted a bundle of tickets not previously issued to clients. However, the parties later informed the Commission that they
were in agreement that the pay period in question was that ending on 15 July 2002. I am unsure as to whether that is the pay
period audited by the applicant, or the pay period in which he is alleged to have submitted the tickets. In any event, the
applicant says that he conducted an audit over the next couple of days. He was also asked to telephone clients on the pretext of
seeing how the personal training sessions were going, and to communicate with club managers over this issue. In this audit
process, he says that he found that about 20 personal trainers had submitted incorrect invoices for a variety of different reasons.

14 The applicant also says that on Thursday, 1 August 2002, there was a regular fortnightly managers’ meeting at which Mr Paisio
said that he had found a personal trainer stealing. Mr Desarmia did not mention any names when referring to the personal
trainer who had been found stealing, but the applicant believed that it was Ms Leah. Mr Paisio also said that he had taken home
the unused pink one hour tickets which had not been sold to clients and that his children had cut them up.

15 On Friday, 2 August 2002, at approximately 3.00pm, the applicant says he submitted his report on the audit he had conducted.
Later that afternoon, he left administration to drive to the Kingsley club to conduct a personal training session scheduled for
5.30pm. While on his way there he received a call from Mr Paisio asking him to return to administration. He did so after the
training session, arriving at about 6.15pm to 6.30pm. There he met Mr Desarmia and Mr Paisio. They indicated an intention to
go to the police regarding Ms Leah and the applicant says that he agreed with this. However, according to the applicant soon
after informing him of this they suggested that he had had an affair with Ms Leah, and that he had bought her a car, furniture
and other items. He says that he denied this. They then questioned him regarding the pay for the period ending 15 July 2002.
The applicant says that Mr Paisio held up a wad of pink tickets saying that they were in sequential order and that they were
tickets the applicant had handed in. The ticket numbers were mentioned to him as being 76014 to 76066.

16 The applicant says that Mr Desarmia also held up an exercise book saying that all personal trainers’ clients’ tickets were
recorded there and there was no record of those tickets having been allocated to any client.

17 The applicant says in his evidence that he was aware of the exercise book as Ms Napier had used it to record the details of the
clients’ pink tickets which he had exchanged for yellow tickets on their behalf and had signed for in July 2002. The applicant
understood that this book was also the record of the ticket numbers of tickets sent out to clients and the date upon which they
were sent. The applicant says that Mr Desarmia and Mr Paisio accused him of theft and said that everyone knew where the
unsold tickets where kept. The applicant asked who knew. Mr Paisio said even his wife who had recently been employed knew
where they were kept.

18 Mr Desarmia and Mr Paisio were also said to have asked the applicant to help them understand the ticket system and to work
out how he could hand in a large wad of tickets in sequential order. The applicant said that he told them that he did not
understand the ticket system administration.

19 The applicant said that Mr Desarmia told him that he was taking the matter to the police. The applicant says in his evidence
that he agreed to this.



3136 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 83 W.A.I.G.

20 The applicant says that he got out of his chair and walked towards the door at which point Mr Desarmia said to him that if he
walked out of the door his job was in jeopardy. The applicant came back and sat down. He told them that he felt that somebody
had been setting him up and that he was in disbelief about the situation. The applicant then gave his clients’ names and asked
Mr Desarmia and Mr Paisio to call his clients. The applicant says that he then got up and walked out, notwithstanding what he
says was a further threat to his job.

21 That evening the applicant spoke to his girlfriend’s father, a solicitor, and also to one of his clients, Tony Whitting, who also
appears to be a friend.

22 Also later that evening, Mr Desarmia rang the applicant and told him that the matter was sorted out, not to worry about it, to
come in on Monday, that it would be business as usual and that no one needed to know about it. The applicant says that his
response was “ok”, and hung up.

23 On Monday 5 August 2002, the applicant returned to work. For the next couple of days he received only limited contact from
Mr Paisio or Mr Desarmia. On Wednesday, 7 August 2002, Mr Paisio called the applicant and asked him to come into
administration at midday on Thursday, 8 August 2002 for a meeting.

24 The applicant attended Mr Paisio’s office as requested, and in the room with Mr Paisio was a new area manager, Alex Lakevic.
The applicant said that he sat down, Mr Paisio handed him a letter saying that it was from Sydney administration, and asked
him to read it. This letter, formal parts omitted, says—

“RE:  TERMINATION OF YOUR EMPLOYMENT CONTRACT WITH ZEST HEALTH CLUBS
As you are aware we have undertaken a complete investigation of our concerns that you have been fraudulently
submitting personal training dockets for payment to yourself when in fact that work was not undertaken.
Our investigation has included interviews and discussions with clients who are the subject of your claim for payment. We
note that when we provided you with an opportunity to respond as to the facts and seriousness of these allegations you did
not provide any facts that exonerated your actions.
We are led to believe that the allegations are founded and that you have been engaging in a wilful misconduct of the most
serious nature.
Given all of the above we have no other recourse but to terminate your employment with Zest Health Clubs without
notice.
We will require you to immediately return all company property in your possession including membership cards. Any
property that you have away from the club must be returned within 3 days of receiving this letter.
In addition you should consider this document as a letter of demand and to that extent you have 14 days to return all
monies which have been unlawfully obtained by you under the above process. Should you not return these monies by that
time we will without further discussion hand this matter over to the Police for complete investigation and as necessary
criminal prosecution.
Any monies that are legitimately owed to you by Zest Health Clubs will be paid to you within 7 days but not until after
the company property held by you is returned.”

25 The applicant says that he read the letter then asked if he could contact his lawyers. Mr Paisio said that he could not and the
applicant then asked if he could gather his personal belongings to which Mr Paisio agreed. Mr Lakevic then walked with the
applicant to his office, and the applicant left the premises.

26 The applicant also says that some time prior to the termination of employment, Mr Whitting came in to pick up his yellow
tickets, and that he and Mr Whitting discussed the ticket system and the swipe card system. The applicant says that he had had
concerns about the personal training voucher or ticket system because clients would not receive their tickets on time and he
was looking for ways to change the system.

27 The applicant also says that he did not know where the unsold tickets were kept and that he was not aware of whether anyone
else knew this information.

28 The applicant says that he does not recall submitting tickets 76014 to 76041 and 76047 to 76066 on 15 July 2002, and denies
submitting them. The applicant says that if a client had trained for one hour, two 30 minutes of tickets would have been
submitted. He says that if what the respondent alleges is true regarding the tickets it says he submitted for payment, being those
for which he undertook training plus those which the respondent says were never allocated to clients, he would have had to
submit around ninety tickets for the pay period ending 15 July 2002. He says that from his experience someone could not have
trained that many clients in a fortnight.

29 The applicant says that he subsequently received a call from a Jos Creemers, a personal trainer at Mount Lawley, saying that an
email had been sent to every club, advising that the applicant had been dismissed for gross misconduct. Mr Creemers told him
that he and every trainer had had to sign the email to say that they had read it.

30 The applicant gave evidence of the contact he had had with other health clubs, efforts he made to find employment and
comments made to him regarding what those people understood to be the reason for his dismissal.

31 The applicant gave evidence that subsequent to the termination of the employment by the respondent he was employed by
another employer on conditions which include that he clear his name, continue with this claim of unfair dismissal and is
successful. The applicant’s salary in this new employment is $25,000 per annum, which is considerably less than the salary he
received in his employment with the respondent.

32 In cross examination the applicant said that his claims for payment for July 2002 were for training sessions for seven clients.
33 The applicant says that he did not agree with some of the changes brought in by the new owners of the business including the

introduction of the half hour personal training sessions. He believed that Mr Paisio did not like him and wanted to get rid of
him, however, he could give no particular reason for this.

34 The applicant called evidence from Anthony Robert Whitting who had been his personal training client since around March
2001. Mr Whitting says that he and his wife purchased a bundle of tickets between them and that his wife only had one session
with the applicant around early March, which I take to mean March 2002, but had her own trainer when they were at
Mirrabooka. He says that when they started they were at Mirrabooka awaiting the building of the Kingsway centre which is
where they wanted to train, and where they eventually undertook their training. Mr Whitting said that at all times he attended
training with the applicant he gave the applicant a voucher or ticket. He gave the applicant approximately 20 odd pink, one
hour session tickets to convert to yellow, half hour session, tickets. He used at most half those tickets due to a lack of
motivation.

35 Mr Whitting says that he visited the applicant at Claremont BC on two occasions while he was working and just popped in to
see the applicant. He went to the applicant’s office. On one occasion, he noticed a bundle of tickets sitting loose on the desk
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and commented to the applicant that security was a bit lax. He thought somebody could grab the tickets which he says were
obviously used vouchers, which had been handed in by the trainers.

36 Mr Whitting says that around July/August 2002, the applicant informed him that he was doing an audit on trainers, that about
18 to 20 trainers were double dipping. Mr Whitting says that he suggested some method of scanning gym membership cards to
avoid this. He gave evidence of other conversations with the applicant immediately prior to and soon after the termination of
employment.

37 Mr Whitting recalls receiving a telephone call from Mr Paisio which he says lasted about two minutes. Mr Paisio asked him
how he found the applicant as a trainer and Mr Whitting says that he told Mr Paisio that the applicant was a good trainer. Mr
Whitting got the impression that it was a PR call for promoting the half hour sessions. He told Mr Paisio that he enjoyed the
one hour sessions. He denies mentioning that he had had a shoulder injury at the time. He says in evidence that he did have a
shoulder injury in around 1999. Mr Whitting says that he had 12 tickets remaining when he quit the club.
The Respondent’s Evidence

38 The respondent called Steve Corrado Paisio, the State Operations Manager. He gave evidence that he had been employed with
the respondent in around May 2002. In his first weeks with the respondent there was a promotion of one hour sessions, with
pink tickets. These were discounted in the last weeks of their sale, so in Mr Paisio’s words, there was “a fair amount of pink
tickets out there,” (transcript page 70). He says that the process was that the contract would be signed by the client and then
forwarded through administration to Ms Napier who would record in an exercise book the name of the person purchasing the
tickets, the number and the sequence of those tickets, and they would be sent to the client’s home address. Mr Paisio says that
the tickets were originally stored in the applicant’s office, that being the personal training office in the administration building
of the then BC Club in Claremont. When he discovered this, Mr Paisio thought that it was not sufficiently secure, and arranged
for them to be put in a more secure place, under lock and key. He believed the most secure place was the computer server room
which was locked and only one key was kept, in the top drawer of Melissa (Mindy) Pugh’s desk. Ms Pugh had been the
receptionist but later became the State Corporate Services Manager. The key was generally accessible to management staff.
Ms Napier would go to Ms Pugh and get the key when she needed to make up books of tickets, to send to clients.

39 As to the manner in which personal trainers claimed payment, Mr Paisio says that as they were all contractors, they provided a
tax invoice which would come into head office after it had been signed off by the personal training manager, the applicant.
These would then go to payroll. He says that the applicant’s approval was treated as being all that was necessary. The
payments would then be entered into the payroll summary and payments made to the personal trainers’ bank accounts. Each
personal trainer’s tickets would be received in a little banking bag such as a coin bag with a copy of the invoice from the
personal trainer. These were typically from an invoice book as the personal trainers were, in his view, conducting their own
businesses, and the invoice book was retained by the contractor. After processing by payroll, the invoice and tickets were
archived in the administration building at head office. He says that the invoices did not contain the numbers of the vouchers for
which payment was claimed. If at a later stage he wanted to know which tickets were claimed by a particular personal trainer
for a particular period, he could go back three months into the archive system and open any individual money bag and count
out the tickets. The number of tickets would correspond with the amount on the invoice, and the amount should also
correspond to the pay record.

40 Mr Paisio says that an audit was originally sought by Mr Desarmia due to it being brought to the company’s attention by the
payroll clerk that the system was quite messy. He says that he and Mr Desarmia asked the applicant, who they believed had the
best knowledge of the system, to audit a particular pay period and to bring to them any anomalies. He says that the applicant
identified 22 anomalies, the largest one being for Joanna Leah. Ms Leah had a significant number of sequential tickets. She had
submitted in the vicinity of 50 such tickets, yet she had done 81 sessions. The applicant had signed off on her pay claim “All
okay. Chris Boon.” Mr Paisio says that the applicant told them that he had felt cheated and misled into signing off on the
payroll for Ms Leah, that he had no excuse other than going back to the fact that he felt cheated. They requested that the
applicant contact Ms Leah and have her call Mr Paisio. Mr Paisio says the applicant undertook audits of the two pay periods
for July 2002. Mr Paisio says that he and Mr Desarmia then went through the 22 invoices or anomalies that had been identified
by the applicant and concluded that other than Ms Leah’s, the mistakes were basic errors and there was nothing to cause real
concern. However, in the circumstances, Mr Paisio took the entire payroll home that night to undertake an audit himself. After
he went through every personal training ticket that had been submitted for the period from March to July, there seemed to be
an anomaly in the tickets that Ms Leah had submitted and there was no record of some of them having been purchased from
either BC or the respondent. Mr Paisio then went through the records for every trainer, being around 70 of them. He went
through their tickets, one at a time, and found that in the same series of tickets which Ms Leah had submitted, the 7,600 series,
a similar chunk of sequential tickets, which had not been allocated to any clients, had also been submitted by the applicant. He
says that he went through to satisfy himself that no-one else had such an anomaly. He said that initially he spent three days
trying to prove that the applicant would not have been associated with Ms Leah or involved in this arrangement.

41 On around 30 or 31 July 2002, Mr Paisio sought assistance from Ms Napier to understand the ticket allocation system, and how
tickets not purchased could end up in the payroll.

42 In the late afternoon of 2 August 2002, having analysed the audit conducted by himself, Mr Paisio together with Mr Desarmia
asked the applicant certain questions aimed at identifying whether the applicant had made claims for payment to which he was
not entitled. Mr Paisio says he explained to the applicant what he had found in relation to Ms Leah. They asked him to confirm
their assumptions that if Ms Leah had conducted herself in the way that it appeared that she had, whether that would constitute
some sort of scam. Then, he asked the applicant if her conduct had been able to be described in that way and, that similar
conduct on his part was discovered, what that would mean?

43 Mr Paisio says he asked the applicant two specific questions, the first one was whether the submission of 40-50 sequential
tickets by one personal trainer in a pay period indicated that the trainer was “scamming” the company on the basis that it was
not reasonable or possible to train a client so many times in that period. He says the applicant answered “yes – you can’t train a
person physically that many times in a fortnight”. He says that he then asked the applicant if there was “no record found in our
exercise books, no company receipts for any monies received for those tickets, would that not be the second sign of a scam?”.
He says the applicant said “yes, most definitely,” (transcript page 75) and said that there could be no other explanation. Having
established that, Mr Paisio said to the applicant that he had been through the personal training ticketing system himself and his
concern was that the applicant had done exactly the same as Ms Leah. Mr Paisio says that they invited the applicant to assist
them to consider the matter further and to provide any explanations or suggestions.

44 The applicant could not give an explanation of how it was possible. The applicant then said that he had forgotten something,
that it was possible that a large number of sequential tickets could have been handed in and there was no record of purchase, at
which Mr Paisio said to the applicant that he had asked him that question three times and why was it possible that this could
happen. The applicant is said to have replied that he did not understand the way the personal training ticketing system worked.
Mr Paisio said that as the State Personal Training Manager the applicant was the head of the ticketing system and if there were
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any queries on personal training he ought to have been able to answer them. He said to the applicant that he needed the
applicant’s help to clear his name and as it appeared that he was doing the same as Ms Leah then the applicant would need to
establish his innocence.

45 Mr Paisio says that at this stage Mr Desarmia asked the applicant what his relationship was with Ms Leah, to which the
applicant said that he hardly knew her. Mr Paisio said that it was unusual if the applicant did not know her as the Kingsway
club was both the applicant’s and Ms Leah’s home club.

46 Mr Paisio says that they put questions to the applicant about whether he had purchased items for Ms Leah and what was her
last known address. The applicant said that Ms Leah had obviously moved, he said that he did not know whether she was
having financial difficulties, but he did know that she was renting.

47 Mr Paisio says that the applicant became distressed and defensive, he refused to touch the tickets and got up to leave the room.
He was advised that if he chose to leave the room it may place his position in jeopardy. He came back in but did not further
assist in the discussions. He said that he was being set up but would not say by whom. The applicant is also said to have
claimed that everyone knew where the tickets were kept and could go and get them and submit them.

48 Mr Paisio says that the invoice by which the applicant is said to have claimed payments for the unallocated tickets was not put
to the applicant in the meeting.

49 The discussion apparently continued in this manner for a while until the applicant said that he was then leaving.
50 Mr Paisio says that later in the evening, he got a phone call from Mr Desarmia who said that he liked the applicant and was

concerned for him. He says that Mr Desarmia had a theory, which he has since found was incorrect, that a person under
extreme threat of losing his or her job, or who was dismissed, on a Friday may be at high risk of suicide over the weekend. One
of Mr Desarmia’s policies was that no one would ever be finished up on a Friday but would always come in for discussions on
the Monday. Accordingly, Mr Desarmia said that he wanted to ring the applicant and put his mind at ease and, as Mr Paisio
understood it, that occurred. Mr Paisio said that he believed that it had been a mistake to have had the applicant continue in
employment beyond that point. He says that the applicant attended for work over the next week. On Monday, 5 August 2002,
he had spoken to the applicant in his office and reassured the applicant that had he done nothing wrong, there would be no
problem. Otherwise, he and the applicant had no further discussion until Wednesday, 7 August 2002.

51 Mr Paisio says that as part of his investigation he telephoned a number of the applicant’s clients, including Mr Whitting, on the
pretext of a public relations call. He asked Mr Whitting who his trainer was and Mr Whitting said that it was the applicant, and
said that he was great. Mr Paisio said that he asked Mr Whitting how regularly he trained with the applicant and Mr Whitting
said “I have been off with a shoulder injury”. He had fallen off his motor bike and was out of action for some months and he
had only just started back at personal training with his wife, Briony, the night before, the Tuesday night, so they had only done
two sessions, the Monday and the Tuesday. He asked Mr Whitting what he thought about the half hour training sessions and
Mr Whitting is said to have told him that he had to try it first before he purchased any or before he swapped his tickets over.

52 Mr Paisio says that he also called Mr Ian Dolby, another client of the applicant, who was very positive in his comments about
the applicant’s training. Mr Dolby told him that he had not been training regularly as he had been overseas, he had been a bit
slack and was getting back into training. Mr Paisio says that he could not contact Ms Christine Craig as her details had not
been updated and she appeared to have moved. He spoke to one other person whose name he could not recall, he said the
person’s name was referred to in his (Mr Paisio’s) diary notes, however, those notes were not produced during his evidence.

53 During the course of the week, the respondent considered the matter further. This included consultation with its industrial
advisers and, according to Mr Paisio, approximately 36 to 48 hours prior to advising the applicant that his employment was to
terminate, the head office in New South Wales made the decision to terminate. The letter of termination was then provided to
Mr Paisio. Once he had that letter, Mr Paisio arranged to meet with the applicant on Thursday, 8 August 2002, and he asked
Alex Lakevic to attend as a witness. The applicant attended Mr Paisio’s office. Mr Paisio said to the applicant that they had
gone as far as they could without his help. They had uncovered everything they could, they were totally satisfied that there was
no explanation for the tickets submitted. He told the applicant that he needed the applicant to read the letter which was then
given to him, which was the letter of dismissal. The applicant read the letter. Mr Paisio asked the applicant to hand in his
mobile phone and his fuel card. He asked the applicant if there was anything that he needed to remove from the office and the
applicant said that he had a poster in his room. Mr Paisio said that he told the applicant that Mr Lakevic would take him down
to the room and escort him from the premises. He said that the applicant told him that he would like to call his lawyer, to which
he replied that he could call his lawyer and talk to him for as long as liked once he had left the premises.

54 Mr Paisio says that the first page of Exhibit 5 is a printout produced by Ms Napier for the half hour session tickets swapped
over in the two week period prior to 31 July 2002. He says that he was quite alarmed by this in that it indicated that the entire
personal training clientele of the applicant had converted one hour pink tickets to half hour yellow tickets. Considering that the
business was having some difficulty with some people changing over because of the cost discrepancy he saw this as surprising.
In auditing the pay system, he found that the numbers in this printout did not correspond with those in the exercise book which
recorded the numbers of the tickets supposedly distributed to members. Apart from noting Mr Paisio’s concern about this, I am
unsure as to its significance in the decision to terminate.

55 Mr Paisio says that he was not so concerned that submitting 48 tickets indicated that a personal trainer was busy in a two week
period. Rather he was concerned, firstly, that the tickets submitted were sequential tickets, and, secondly, that they were never
recorded as being purchased from the company. He says that Ms Napier then went through all the tickets submitted by the
applicant and Ms Leah from 20 March 2002 and did a complete audit.

56 Mr Paisio also gave evidence which appeared to indicate that in addition to submitting the 48 tickets in the 7,600 series, which
had not been allocated to any members, the applicant had also submitted 43 other tickets for payment for the same pay period.
I am unsure as to that aspect of the evidence, however, I assume that part of Mr Paisio’s purpose in telephoning some of the
applicant’s clients was to attempt to ascertain the likelihood of the applicant having conducted such a large amount of training
in the pay period.

57 Mr Paisio denied having any intention of attempting to get rid of the applicant. On the contrary, he says that the applicant had a
difficult job, that it was the respondent’s intention to provide more personal training managers who would each supervise a
lesser number of personal trainers than the applicant was doing. Scaling back was not the issue, it was more the intention to
bring on additional personal training managers.
Conclusions
The Availability of Documents

58 A matter which concerned me during the course of the hearing, which I raised with the parties, was that the documents referred
to in the hearing were not introduced into evidence. There were no copies of diaries for training session appointments of the
applicant and others (except a copy of a single page, for 2 August, from the applicant’s diary), the A - Z client records showing
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training sessions performed by the applicant, invoices or the tickets said to have been the subject of the claim for payment,
copies of original invoices or time sheets. Some of these documents have disappeared somewhere in the process of their
provision to and return from the police, or they were simply not provided to the Commission. At one point in his evidence,
Mr Paisio indicated that he had some of the tickets “in the bag over there”, and he motioned towards the bar table (transcript
page 123). Neither parties’ representative sought to introduce them into evidence. The same applies to the diary notes referred
to in paragraph 52 of these Reasons. Mr Paisio referred to the applicant’s pay records in his cross examination. The transcript
suggests that he said that they were “… with? Mr Gray?” (transcript page 124). It is most likely that he meant Mr Rea, the
respondent’s agent. Those pay records were not entered into evidence. In response to a question from me, Mr Rea said that the
pay record is available, but the invoice allegedly submitted by the respondent is not available. The tickets said to have been
submitted by the applicant were said to have been made available to the applicant for inspection in Mr Rea’s office, but they
were not introduced into evidence. Not only were the documents belonging to the respondent not available, but I note that the
applicant, having said that he submitted time sheets, has not made available to the Commission any copies of those time sheets
he submitted for payment, (if he kept such copies) and, although I raised that matter with Mr Whitehead, I received no
response. Only the documents created as part of preparation for the police investigation or this hearing were available, except
for what was said to be a copy of a page of the exercise book which recorded the allocation of tickets to clients. The only
primary source of evidence, apart from the copy of the extract from the exercise book, is the oral evidence. There is dispute
about whether certain documents were made available and were discovered. I note that before the hearing the applicant’s
representative became aware that not all of the documents sought in discovery were available, and the respondent appears to
have had some misunderstanding about what was sought but says the documents were provided in discovery. The applicant did
not seek an adjournment to enable documents to be located and although there was some implicit allegation that the documents
had been improperly denied to the applicant, this was not pursued by the applicant.

59 When the evidence was concluded, the parties indicated a preference for making closing submissions in writing. Immediately
prior to the conclusion of the hearing, I expressed my concerns to the parties regarding what was not before me and asked the
parties to consider how that ought to be dealt with. The parties decided that they would like to address those matters in writing.
However, when they made their written submissions on 27 June and 2 July 2003, neither party adequately dealt with that
matter. The respondent did not deal with it at all. The applicant noted again the difficulties encountered in discovery. The only
other issue related to the lack of the documents on which the applicant commented was that—

“Despite a contrary indication given at the Hearing by the Applicant’s representative, the Applicant wishes to clarify that
he did receive a copy of the pay slip showing payment for 56 personal training sessions in the period ending July 2002.”

(paragraph 80, Applicant’s Closing Submissions).
60 No pay slip was entered into evidence. Therefore, without the support of documentary evidence, the parties can rely only on

their witnesses’ evidence, and that is what I must consider.
The Evidence

61 Having observed the witnesses as they gave their evidence, I make the following comments.
62 The applicant’s evidence was at times vague and lacking in detail. His evidence as to the sequence of conversations was less

than clear. However, it is to be noted that his cross-examination was not lengthy and did not cover a number of the matters
which one might have anticipated.

63 The applicant and Mr Whitting both gave evidence of discussing the security of the tickets. The applicant said he was
concerned about the process of tickets being issued, and he discussed this with Mr Whitting. However, the applicant also said
in evidence that when Mr Desarmia and Mr Paisio asked him to help them understand the ticket system, he “told them (he)
didn’t understand the ticket system in administration.” This evidence was not credible, particularly given the detail he was able
to provide in evidence. Further, I find it implausible that the applicant, being the State Personal Training Manager, whose
evidence indicates that he had provided tickets which he had swapped for some of his clients including Mr Whitting, did not
know where they were kept. For a person in his position within the business, this seems somewhat strange.

64 I also note that Mr Desarmia and Mr Paisio asked the applicant to help them understand how a large number of sequentially
numbered tickets could be submitted in the way they asserted – ie in one pay period. The applicant denied knowledge or
understanding of the ticket system. He gave them no explanation. However, during his evidence, the applicant said that new
clients who had not yet received their tickets could proceed and have training, and they would submit them to their trainer
when the tickets were received. I take this to be the applicant’s explanation of how a significant number of sequentially
numbered tickets might be submitted by a personal trainer in one pay period, the inference being that up to 3 week’s worth of
tickets might be submitted in the one pay period, depending on how long it took for the client to receive them after he or she
had signed an agreement to purchase the training sessions. The applicant also says that a client could submit 2 half hour
session tickets if they trained for one hour.

65 There are two things I note about these explanations. The first is that the applicant was unable to provide either of them when
his employer questioned him, nor did he provide them in the days between the meeting and the termination of his employment.
The second is that he acknowledged that it was not possible to provide enough training to cover such a significant number of
tickets in a fortnight. He did not seem to have come to the conclusion that the large number of training sessions may have been
accumulated over a greater period than 2 weeks on account of the delay in clients receiving tickets, undertaking training
without providing a ticket to the trainer and only providing a ticket once the tickets arrived. In any event it seems unlikely,
given Exhibit 5, that training sessions, some 48 corresponding to sequentially numbered tickets, could reasonably be provided
in two pay periods. It might be that the sequentially numbered tickets were all provided to the applicant’s small number of
clients when he swapped the old pink tickets for the new yellow tickets, and they all undertook training in a short period to
correspond with the sequentially numbered tickets which he is said to have submitted for payment. Given that the applicant
says he signed the exercise book record when those tickets were swapped, this is clearly not the explanation because the
respondent says it has no record of the particular tickets concerned having been allocated to clients. Further, and more
importantly, there is a record of the tickets the applicant swapped for his clients and they do not bear the 76,000 numbers.

66 Mr Whitting’s evidence was somewhat confused regarding timeframes. He said that he cancelled his membership while the
business was still BC, around mid to late 2002, after he found out what was happening to the applicant. He says that this was
around July or thereabouts. Yet the other evidence puts the time of the respondent taking over from BC at March 2002. Mr
Whitting also said that in early 2002, the applicant spoke to him about swapping over his one hour tickets for half hour tickets,
and swapped 20 one hour tickets for him. However, the other evidence is that this occurred in July 2002, not early in the year.
This, together with the respondent’s record of Mr Whitting’s attendance (Exhibit B) and Mr Paisio’s suggestion in his
evidence, tends to indicate that, in fact, Mr Whitting had not attended the club for some weeks prior to the termination of
employment. His attendance record show that his last visits were on 18 and 21 June 2002, around 6 weeks before the
termination. In these circumstances, I find that Mr Paisio’s evidence that Mr Whitting told him in their telephone conversation
that he had not attended for some time, and that he had injured his shoulder, is more likely to be correct.
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67 Mr Paisio’s evidence was detailed and, although he was particularly nervous during the initial part of cross-examination, he
was otherwise confident and clear. His evidence was generally plausible and consistent. Some of his answers to questions were
confused, however, I conclude that this was due to the construction of those questions, which sometimes lacked clarity. There
was also confusion in the questions asked about documents, as to whether they were documents referred to in the investigation
conducted prior to the decision to terminate the employment, or whether they were made available for discovery.

68 In these circumstances, if the tickets were submitted by the applicant as the respondent alleges, there is no suggestion or
explanation as to how this could have occurred other than by the applicant, without authorisation, obtaining tickets which had
never been allocated to clients, had not been paid for and for which no training was provided, and claiming payment.

69 This matter has caused me a great deal of difficulty due to the lack of documentary evidence and the unsatisfactory cross
examination of witnesses on both sides. The applicant simply denies that he submitted for payment a bundle of sequentially
numbered tickets, totalling around 48, which had not been paid for or allocated to clients. He simply says he did not do it. Mr
Paisio says he discovered a bundle of tickets in the 76,000 series for which there was no record of payment or allocation to a
client. He says that these tickets were submitted for payment by the applicant.

70 The applicant does not challenge that the respondent’s ticket allocation and recording system is faulty. He says that Mr Paisio
did not like him and was trying to get rid of him. There is no real evidence to substantiate this.

71 I also note that the applicant does not say that the dismissal for misconduct is compromised on the basis that the respondent
allowed him to continue working while the investigation proceeded. Nor does the applicant say that the procedure was flawed
in that Mr Paisio did not give him an opportunity to respond to what the applicant’s clients said to Mr Paisio in his telephone
conversations with them, if those telephone conversations were taken into account in the decision to dismiss.

72 I am left with deciding these matters on the basis of credibility. Do I believe the applicant in his denial, or Mr Paisio in his
assertion, that the applicant submitted for payment, unpaid for and unallocated, sequentially numbered tickets?

73 Having observed the witnesses as they gave their evidence, and having considered the plausibility of their evidence on the
balance of probabilities, where there is conflict between Mr Paisio’s evidence and that of the applicant and Mr Whitting I
prefer Mr Paisio’s evidence.
The Tests

74 The Full Bench in Western Mining Corporation Limited v. The Australian Workers’ Union, West Australian Branch, Industrial
Union of Workers [1991] 77 WAIG 1079 at 1084 set out the tests to be applied in a case of misconduct by reference to the
decision of the Industrial Commission of South Australia in Full Commission in Bi-Lo Pty Ltd v. Hooper [1992] 53 IR 224 at
229, as follows—

“Where the dismissal is based upon the alleged misconduct of the employee, the employer will satisfy the evidentiary
onus which is cast upon it if it demonstrates that insofar as was within its power, before dismissing the employee, it
conducted as full and extensive investigation into all of the relevant matters surrounding the alleged misconduct as was
reasonable in the circumstances, it gave the employee every reasonable opportunity and sufficient time to answer all
allegations and respond thereto; and that having done those things the employer honestly and genuinely believed and had
reasonable grounds for believing on the information available at that time that the employee was guilty of the misconduct
alleged; and that, taking into account any mitigating circumstances either associated with the misconduct or the
employee’s work record, such misconduct justified dismissal. A failure to satisfactorily establish any of those matters will
probably render the dismissal harsh, unjust or unreasonable.”

75 In all of the circumstances, having preferred Mr Paisio’s evidence to that of the applicant and Mr Whitting where it conflicted,
and in spite of the difficulties relating to the evidence, I make the following findings. In the second half of July 2002, the
respondent was concerned that its payroll arrangements were sloppy and asked the applicant to undertake an audit of the claims
for payment by the personal trainers for the pay periods in July 2002. The applicant was required as part of his responsibility to
check those claims each pay period. He was familiar with the system of issuing tickets to clients for their personal training
sessions, for the client to provide a ticket to the personal trainer for each training session, and for the personal trainer to claim
payment by submitting an invoice or time sheet attached to the tickets relevant to the period of the invoice or time sheet.

76 In undertaking the audit, the applicant discovered a number of errors and some minor irregularities. He also reported that one
particular personal trainer was “double dipping”.

77 Mr Paisio then undertook his own audit covering a couple of months. I find that he discovered that for the pay period ending
15 July 2002, the applicant had submitted for payment almost 50 sequentially numbered tickets, for which there was no record
of sale or allocation to a client. It appears that in the same pay period the applicant also submitted 43 other tickets for payment.
Mr Paisio informed himself about the ticket issuing and payment claim system through discussions with Ms Napier. Mr
Desarmia and Mr Paisio met with the applicant and put their concerns to him, inviting him to respond, and giving him a chance
to defend himself. He was unable to provide any reasonable explanation.

78 Mr Paisio and Mr Desarmia had concerns that the applicant was in some way involved with the other employee who had been
abusing the ticket system, and put that to him.

79 Mr Paisio contacted a number of the applicant’s clients and, in respect of Mr Whitting, who I note is a personal friend of the
applicant, he concluded that Mr Whitting had not recently attended for training. He also contacted Mr Ian Dolby, a client of the
applicant, who reported that he had not attended training recently.

80 A number of days passed between the respondent putting the allegations to the applicant and deciding to terminate the
employment. The applicant had the opportunity to give any further explanation in that time. He did not do so, although he was
not specifically invited to during those days.

81 I find that in respect of the allegation that the applicant had submitted 48 unallocated tickets for payment, and had approved
Ms Leah’s claim for payment for a corresponding group of tickets, the respondent undertook as full and extensive an
investigation as was reasonable, which raised serious questions about the applicant’s conduct. In respect of the question of his
also having claimed payment for other training sessions in that pay period, the respondent’s investigation appears to have been
less than thorough. There appears to have been no examination of the applicant’s diary nor was the issue of the number of
training sessions he had conducted put to the applicant.

82 The applicant’s managers met with him and put their concerns about the submission of unallocated tickets to him. They gave
him a reasonable opportunity to respond and to defend himself. I am satisfied and find that in the end the respondent
concluded, and was entitled to conclude, that the applicant had submitted for payment personal training tickets for which no
payment had been made and which had not been issued to clients. Accordingly, he had misconducted himself. It also appeared
that he had acted in concert with another employee who submitted a large number of tickets from the same sequence, which
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had also not been allocated to members. The applicant had signed off giving approval to this personal trainer’s claim for
payment.

83 In consultation with its industrial advisors, the respondent’s head office in Sydney decided that there was no other alternative
but to terminate the applicant’s employment. Although the evidence is not entirely clear, it would seem and I conclude that this
means that the respondent considered the options available.

84 The applicant’s conduct, as the State Personal Training Manager in charge of approximately 70 personal trainers and a
personal trainer himself, was in breach of a substantial condition of his contract of employment. It is true that a single act of
misconduct does not necessarily justify summary dismissal. However, in this case, the conduct was such that it breached the
requirement of trust and confidence, and struck at the heart of the contract.

85 Accordingly, I find that on the balance of probabilities, the respondent has demonstrated that the tests set out in Western
Mining Corporation Limited v The AWU (supra) have been satisfied. There is no other evidence before me to demonstrate that
the summary dismissal was harsh, oppressive or unfair.
Alleged Denied Contractual Benefits

86 As to the claim of denied contractual benefits, apart from the letter from Consolidated Fitness Pty Ltd of 8 March 2002,
notifying the applicant that BC’s business in which he was employed would be transferred to Consolidated Fitness Pty Ltd on
13 March 2002, and confirming his transfer, there is no evidence of the applicant’s employment conditions beyond his salary.
There is no evidence of how much leave was owed, how much was taken, and how much related to the last year of service.
There is no evidence of what payment was due for training sessions conducted.

87 Accordingly, I am unable to conclude that the applicant has been denied any contractual benefits.
88 The application shall be dismissed.

_________
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Result Application dismissed
_________________________________________________________________________________________________________

Order
HAVING heard Mr N Whitehead (of counsel) on behalf of the applicant and Mr E Rea (as agent) on behalf of the respondent, the
Commission, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders—

THAT this application be, and is hereby dismissed.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.

____________________
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Reasons for Decision
1 The substantive application in this matter is one made pursuant to s 29(1)(b)(i) of the Industrial Relations Act 1979 (“the Act”)

by which the applicant alleges he was harshly, oppressively or unfairly dismissed on or about 3 March 2003.
2 The Commission listed this matter of its own motion, because the notice of application was filed outside of the 28 day time

limit, prescribed by s 29(2) of the Act. However, by s 29 (3) of the Act, the Commission has a discretion to accept a referral
out of time, if it considers in the circumstances, that it would be unfair not to do so.

3 The applicant represented himself in the proceedings. Mr Caspersz appeared as counsel on behalf of the respondent.
Factual Background
4 The applicant commenced employment in December 1994 with the respondent as a theatre orderly. In about December 1996,

the applicant was engaged in the capacity of patient care assistant at the respondent’s Murdoch hospital. The applicant
remained employed at the Murdoch hospital until early 2003, when he tendered his resignation in circumstances which are
controversial.

5 The applicant also referred to a witness statement affirmed by him and tendered as exhibit A2. In it, is outlined the background
of various allegations made by the applicant, that he was discriminated against by persons in the respondent’s workplace, on
the grounds of sex and race. The applicant is an aboriginal male.

6 In short, the applicant complains that he raised allegations of racial discrimination in the workplace in mid to late 2002. The
applicant testified that despite his complaints, little was done by the respondent and he ultimately lodged a complaint of racial
and gender discrimination in the Human Rights and Equal Opportunity Commission (“HREOC”) to redress his grievances.

7 In January 2003, the applicant said he was advised that he would be transferred from the ward he was working on to another
ward, apparently because the respondent considered there was conflict between the applicant and another staff member which
needed to be resolved. The applicant testified that he was given no choice of this transfer, and was told by Ms Brenton, the
director of patient care services, that he take the transfer or face termination of his employment. The applicant said he was
surprised and upset by this. Additionally, he said he was suffering stress by reason of the alleged discrimination against him. In
this respect, various medical reports were tendered by the applicant, referring to the applicant suffering a major depressive
disorder.

8 I should pause to observe at this stage that although Mr Caspersz did not object to the tender of the various medical reports, the
respondent made no concession as to their content, in the absence of the authors of them giving evidence.

9 It was the applicant’s evidence that whilst he was on leave, he wrote a letter dated 18 February 2003 resigning from his
employment on two weeks notice. The applicant testified that he felt he had no option but to do so, because of the ultimatum
given to him by Ms Brenton. Furthermore, the applicant said he was at the time he resigned, under great stress and receiving
medical treatment.

10 The applicant also said that on or about 18 March 2003, about a month after he wrote his letter of resignation, his doctor rang
the chief executive officer at Murdoch Hospital, to withdraw his resignation. Apparently, this request was refused.

11 The applicant testified that in the mean time, he travelled several times to visit family in Broome to get away from his
difficulties.

12 The complaint in the HREOC was terminated on 30 April 2003, on the ground that there was no reasonable prospect of the
applicant’s complaint being settled by conciliation.

13 I pause to observe at this point that at all times throughout the conduct of the proceedings in the HREOC, the applicant was
represented by the Aboriginal Legal Service. Additionally, the applicant testified that in relation to his initial grievances in the
workplace, he approached his union for assistance.

14 Furthermore, by application dated 20 May 2003, the applicant commenced proceedings in the Federal Magistrates Court of
Australia, alleging that contrary to the Human Rights and Equal Opportunity Commission Act 1986 (Cth) (“the HREOC Act”),
he had been discriminated against on the grounds of race and sex. In the notice of application in those proceedings, which was
annexure 1 to the respondent’s notice of answer and counterproposal in these proceedings, the applicant seeks orders for
compensation. Also annexed to the notice of answer and counterproposal, is the applicant’s supporting affidavit in the Federal
Magistrates Court proceedings, along with copies of documents in relation to his complaints to the HREOC.

15 In all of the circumstances, the applicant submitted it would be unfair if the Commission did not accept the referral of his
application out of time.

16 The respondent did not lead any evidence. Mr Caspersz opposed the application on a number of grounds. He submitted that the
length of delay in filing the application, being in excess of three months outside of the 28 day time limit, was a very substantial
delay. Furthermore, counsel submitted that despite the applicant being unwell, there was no good reason for such a long delay.
In this connection, reference was made to the fact that at all times, the applicant had assistance from the Aboriginal Legal
Service, but for reasons unexplained, the application was not filed within time. Furthermore, Mr Caspersz submitted that on the
applicant’s own evidence, he had the relevant forms to commence these proceedings in his possession by about the end of
April 2003 however, the notice of application was not filed until 4 July 2003.

17 Another factor telling against the exercise of the discretion in Mr Caspersz’s submission, was the existence of the proceedings
in the Federal Magistrates Court, involving the same parties and the exact same allegations, in relation to which the same
remedies of compensation or re-employment are available

18 For all of these reasons, Mr Caspersz submitted that the Commission should not exercise its discretion in this case.
Consideration
19 I refer to the observations of the Commission as presently constituted in Azzalini v Perth In-flight Catering (2002) 82 WAIG

2992 in particular at par 28. I adopt and apply what I said in that case for the purposes of these proceedings. As to the relevant
factors, first dealing with the length of the delay, in this case the delay was substantial, being somewhat in excess of three
months outside of the 28 day time limit for commencing proceedings.

20 In terms of the explanation for the delay, while I accept that the applicant has not been well, it is not insignificant to observe
that at the material times, the applicant was in receipt of legal advice and representation by the Aboriginal Legal Service.
Indeed, it seems that at least in so far as the Federal Magistrates Court proceedings are concerned, he continues to be so
represented. There was no evidence adduced from the Aboriginal Legal Service as to whether it was by reason of their
inadvertence that the applicant did not file his claim within time or whether it was solely the responsibility of the applicant.
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Given however that the applicant was receiving legal advice, and that the Aboriginal Legal Service is not unfamiliar with this
jurisdiction, I would be surprised if the applicant’s right to commence proceedings in this jurisdiction had not been canvassed
at some stage. However as I have said, the Commission cannot take that aspect any further.

21 Furthermore, on the applicant’s evidence, he was in receipt of the relevant forms for commencing these proceedings it seems,
by about the end of April 2003. Notwithstanding this, it was about two months thereafter, that these proceedings were
commenced. There was no real explanation for this delay, apart from the applicant’s evidence that he was not well, and took
trips to Broome to visit family. I pause to note however, that the applicant was well enough to commence proceedings or
instruct his solicitors to do so, in the Federal Magistrates Court, in relation to allegations of discrimination under the HREOC
Act.

22 As to any steps taken by the applicant, to evidence non acceptance of the termination of employment and that it would be
contested, it is to be noted that on the evidence apart from the commencing of proceedings, the only indication that the
applicant was not content with the state of affairs, appears to have been the telephone call from his doctor seeking the
withdrawal of his resignation letter, about one month after it was written.

23 In terms of the merits of the substantive application, counsel for the respondent conceded and in my opinion properly so, that
on the limited evidence before the Commission, there was at least an arguable case. In my opinion, this is so.

24 However, another relevant consideration in this matter in my opinion, in relation to the overall merits of the case, and the
exercise of the Commission’s discretion, is the existence of concurrent proceedings in the Federal Magistrates Court. The
proceedings in that court and in this Commission involve the same parties. The applicant’s complaints in both sets of
proceedings are essentially the same that is he was discriminated against by reason of race and his gender. The procedure in
both jurisdictions is very similar, if not the same. Whilst in the Federal Magistrates Court application the applicant seeks
compensation and in these proceedings he seeks reinstatement, in my opinion, not a great deal turns on that distinction. This is
because not only is this Commission empowered to make an order of compensation in the case of a finding of unfairness with
reinstatement or re-employment being impracticable, but also, under the HREOC Act, pursuant to s 46PO(4)(c) and (d), the
court may make an order for employment, re-employment and damages by way of compensation for loss or damage suffered
by reason of the conduct of the respondent, if the applicant is successful in that jurisdiction. Moreover, it is not readily
apparent that the terms of s 46PO(4) of the HREOC Act are to be read disjunctively.

25 The effect of a party commencing proceedings in different jurisdictions essentially for the same relief was considered by the
Full Bench of the Commission in Fitzpatrick v Baulderstone Clough Joint Venture (1999) 79 WAIG 2310. In that case, at
2312 I observed as follows—
“Principles
It is a general principle that in circumstances where a party has commenced proceedings in different jurisdictions that are
governed by essentially the same procedure, and the same relief is available, that the second set of proceedings will prima
facie be regarded as vexatious. In Moore and Another v Inglis (1976) 50 ALJR 59 the High Court considered this issue in the
context of proceedings brought by a party in both the Supreme Court of the Australian Capital Territory and in the High
Court. Mason J observed as follows at 591—
  “The principal issue is whether, in the light of all the circumstances which I have outlined, the commencement by the plaintiff
of the proceedings in this Court should be held to be vexatious and oppressive or to be an abuse of the process of the Court
within the meaning of O.63, r 2. In McHenry v Lewis (1982), 22 Ch D 397, at p 408 Bowen L J referred to “ the general
principle that the Court can and will interfere whenever there is vexation and oppression to prevent the administration of
justice being perverted for an unjust end”. After quoting this passage, Sir Gorell Barnes P in Logan v Bank of Scotland (No 2),
(1906) 1 KB 141, at p 150 went on to say: “For instance, in this country, where two actions are brought by the same person
against the same person in different Courts governed by the same procedure, and where the judgements are followed by the
same remedies, it is prima facie vexatious to bring two actions where one will lie...”
The onus lies on the party who has commenced the second proceedings, to establish that those proceedings were not
vexatiously commenced. It is the commencement of the second proceedings that, in my view, in applying the authorities
referred to above, creates the abuse of process. In these circumstances, in my opinion, it is not the case that the Commission
should countenance the commencement and maintenance of concurrent proceedings in both the AIRC and the Commission for
unfair dismissal, unless good reason exists why this should be so. An example of where good reason may exist, is in the case
where there is a real and serious prospect of a jurisdictional difficulty in the first set of proceedings. In that event, a party
would have a sound defence to any application to stay or dismiss proceedings on the basis of an abuse of process, in that the
party would be doing no more than preserving its right to bring the action in a tribunal of competent jurisdiction.”

26 I adopt and apply what I said in that matter for present purposes.
27 In this case, the proceedings in the Federal Magistrates Court were commenced first in time. There was no suggestion that

those proceedings may encounter some jurisdictional difficulty and nor could there be in my view. The commencement by the
applicant of this claim in the Commission, given it raises the same complaints against the respondent and seeks essentially the
same relief, would satisfy the test outlined above in relation to an abuse of process.

28 In my opinion, this is a powerful factor against the exercise of the Commission’s discretion to extend time.
29 Having carefully considered all of the relevant factors, including the length of delay and the reason for the delay, along with

the existence of the concurrent proceedings in the Federal Magistrates Court, in my opinion it would not be unfair if the
Commission declined to exercise its discretion to extend time under s 29(3) of the Act. It is clear, that the applicant remains
able to pursue his proceedings in the Federal Magistrates Court, and thus, is entitled to a remedy, if his complaints are
established in those proceedings. Furthermore, given that the applicant clearly has been suffering some medical difficulties, it
seems to me that it would be far better for him, to not have the additional burden of prosecuting two sets of proceedings in
relation to essentially the same complaints.

30 For all of these reasons, I am not persuaded that I should exercise my discretion pursuant to s 29(3) and the application is
therefore dismissed for want of jurisdiction. I so order.

_________
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2003 WAIRC 09047
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
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ST JOHN OF GOD HOSPITAL, RESPONDENT
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FILE NO/S. APPLICATION 1044 OF 2003
CITATION NO. 2003 WAIRC 09047
_________________________________________________________________________________________________________

Result Order issued
Representation
Applicant Mr M Butler on his own behalf
Respondent Mr T Caspersz of counsel
_________________________________________________________________________________________________________

Order
HAVING heard Mr M Butler on his own behalf and Mr T Caspersz of counsel on behalf of the respondent the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders—

THAT the application be and is hereby dismissed for want of jurisdiction.
(Sgd.) S. J. KENNER,

[L.S.] Commissioner.

____________________

2003 WAIRC 09198
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
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DATE FRIDAY, 29 AUGUST 2003
FILE NO. APPLICATION 2073 OF 2002
CITATION NO. 2003 WAIRC 09198
_________________________________________________________________________________________________________

Catchwords Termination of employment – Harsh, oppressive and unfair dismissal – Contractual benefits – Claim –
Summary dismissal – Evidentiary onus on Respondent not discharged – Dismissal unfair –
Reinstatement ordered – Continuity of benefits order – Payment of last remuneration ordered – Not
subject to 6 months limitation – Right contractual benefits not established – Industrial Relations Act
1979 s.23A(3), (4), (5), (6) and (8); s.29(1)(b)(i); s.29(1)(b)(ii)

Result Unfairly dismissed - reinstated. Contractual benefits claim dismissed.
Representation
Applicant Mr K. Trainer, as Agent, appeared on behalf of the Applicant
Respondent Mr T. Caspersz (of Counsel) and with him Mr C. Taylor (of Counsel) appeared on behalf of the

Respondent
_________________________________________________________________________________________________________

Reasons for Decision
1 Stephen John Cahill (the Applicant) has made applications to the Commission for orders pursuant to s.23A of the Industrial

Relations Act, 1979 (the Act) against Agnew Mining Company Pty Ltd (the Respondent). He seeks two separate orders, one in
respect of what he calls a harsh, oppressive or unfair dismissal, and the second for outstanding benefits not being benefits
under an award or order of the Commission. As far as can be ascertained from his application the contractual benefits he seeks
are in the form of a bonus, free flights to Perth in accordance with policy directives of the Respondent and four days free travel
in addition to annual leave.

2 The Applicant applied for employment with the Respondent in February 2002. He was eventually offered a staff position on
25th February 2002, that offer was in the form of a letter which set out the details of the position. The Applicant was to be
employed as a supply officer at the Agnew Gold Mine with a total remuneration of $63,555.00, to be reviewed in December
2003 with an effective adjustment date on January 2003. The Applicant was employed for a probationary period of three
months from the date of commencement. His performance was to be monitored during the probationary period and would be
formally reviewed on or before the completion of three months service. During the probationary period the contractual
relationship could be terminated at anytime by either party by the giving of 24 hours notice at any time.

3 In addition to the provisions of the contract the Goldfields Australia Human Resources Policies and Procedures as amended
from time to time applied the Applicant. These policies could be accessed from the human resources office or on the Net. The
Applicant was urged to read the contract carefully and ask any questions arising from it. It is to be assumed that he did so and
was satisfied because in due course he signed a letter of acceptance.
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4 The contract of employment has provisions, inter alia, for hours of duty, disclosure of information on engagement, the rules for
termination including the right for the Respondent to terminate immediately for any conduct on the part of the Applicant which
would justify summary dismissal. In those circumstances the payment would be up until the time of his dismissal only. The
provisions for annual leave allowed for an absence, not to exceed 6 weeks per year, to be taken at a time subject to the
convenience of the Respondent. There are no provisions in the leave clause relating to additional leave for travelling or for the
payment of airfares.

5 The contract also contains provisions relating to medical screening, security requirements, the conduct of business, computer
use, confidentiality, intellectual property, rules relating to dealings with indigenous people and environmental responsibilities.
It requires the Applicant to hold appropriate licences required for the performance of his duties and it embodies the
Respondent’s published policies and procedures.

6 The Applicant proceeded to complete his first three months of employment and as is required by the contract a review of his
performance was conducted on 24th May 2002.

7 There were some relevant comments in the assessment. For instance there was a requirement for the Applicant in moving to
new areas to develop a full understanding of existing procedures. He was found to be weak in that area but on the other hand
was found to be a diligent worker who has high productivity although not high accuracy. The general comments defined him as
a ‘hard working employee who is keen to help’ but there were areas that had to be improved. These were the investigation of
supply issues, completion of paper work and procedures. Monthly reviews were to be held on progress in addressing the above
issues.

8 The appraisal notes that the Applicant declined to comment but he appeared to be happy with the improvement areas that have
been noted.

9 As a result of the successful completion of the probationary period the Applicant was advised by letter (Exhibit T4) that he had
successfully completed the probation and his appointment to the position of supply officer was confirmed on 27th May 2002.

10 In July 2002 there was a monthly review of the Applicant’s performance (Exhibit T6), this review was conducted by Mr D.
Ronaldson, who by that time was the Applicant’s supervisor, and Mr G. O’Reilly. It should be noted that when the Applicant
commenced duty he had a direct reporting line to Mr O’Reilly the Commercial Manager who was the most senior management
officer in that area of the Respondent’s operations. This was later changed so that the Applicant reported through Mr
Ronaldson, who was made senior supply officer.

11 The monthly review detailed various areas where improvements in performance were required. These revisited the matters
which had been highlighted in the probationary review. For instance there were a number of inaccuracies in use of procedures.
The action to be taken was that the Applicant would work through the issues with Mr Ronaldson and document why errors had
occurred. The Applicant was to refer to his notes on procedure and double check all work. Similar comments were made
regarding expedition of purchase orders. The Applicant was to continue working diligently on the paper work. In respect to
safety which became important later in the Applicant’s employment history, it was suggested that he think through safety
aspects of the work to be conducted prior to commencement. He was to undertake a ‘Take Time Take Charge’ course with the
environment safety representatives and he was to report all potential safety breaches in the appropriate way.

12 There was another review in August 2002. The same areas of work performance were covered. Again the Applicant was
required to double check all work. The review results were in very similar form to the previous review until the issues
regarding safety were discussed. There was a notation that there had been various safety breaches over July and August
2002 and improvement was required immediately. The Applicant was told to take responsibility for his actions and take charge
of situations rather than passing the blame or responsibility on to others. The importance of safety issues to himself and others
working around him was stressed. He was specifically told about attending work without safety boots, walking in a hard hat
area without wearing a hard hat, dropping an item whilst unloading a truck and damage to a utility while using a forklift. Again
there was a notation that he should attend ‘Take Time Take Charge’ session and attend appropriate safety meetings held by the
metallurgy department. Both the Applicant and Mr Ronaldson were to report all potential safety incidents to Mr O’Reilly in the
appropriate form.

13 There was a quarterly performance review conducted in November 2002. It noted that there had been steady progress made on
improving work accuracy. In respect to safety it was noted that more care was now being taken with regular store activities
following some incidents over previous months and that the Applicant was attending safety meetings. There is a notation that
the Applicant and his supervisor Mr Ronaldson had unresolved relationship issues and that Mr O’Reilly was to organise
assistance to the Applicant concerning conflict resolution.

14 After the performance appraisal the Applicant was concerned that he was being held responsible for relationship problems with
Mr Ronaldson when the fault lay in the way Mr Ronaldson was teaching him. The Applicant complained Mr Ronaldson was
showing him things too quickly, he could not absorb them and therefore could not develop a set of notes to which he could
refer. There were also issues concerning the Pronto System [a computer based stores control system] which were unresolved
between the Applicant and Mr Ronaldson.

15 There had also been a private conversation between the men when according to the Applicant, Mr Ronaldson had told him that
he should not have got the job because he lacked in basic stores experience. There was heightened antagonism between the two
men as a result of this, so much so that the Applicant rang Mr O’Reilly and asked for a meeting to discuss his concerns.

16 A meeting did take place between the Applicant, Mr O’Reilly and Mr Graham Mokrzycki the Human Resources Manager
wherein he expressed his concerns about what was happening with the reviews and about the treatment he was getting from
Mr Ronaldson. He told Mr O’Reilly and Mr Mokrzycki that he thought Mr Ronaldson was not showing him any respect, he
was making it difficult for him and the Applicant was not at all happy. He expressed the opinion that Mr Ronaldson does not
have good man management skills. In response to a query from Mr O’Reilly whether Mr Ronaldson should go on a man
management course the Applicant agreed that he should. He was then asked if there were any more problems. From his point
of view he thought he had wasted his time trying to fix problems in the workplace.

17 On 5th December 2002 an incident happened which ultimately led to a series of events, the investigation of which by the
Respondent, resulted in it bringing the contract of employment to an end.

18 The Applicant says on 5th December 2002 he was asked to get some caution tape from store racks. He says that Mr Ronaldson
saw him climb three or four metres up an open rack to retrieve the required goods. He removed them from a box and threw
them to the floor and climbed down. He said that he had no difficulty in making the climb. He had climbed in accordance with
a safety training course that had been given to him by a previous employer.

19 It appears though that Mr Ronaldson did not share that view and sent an email to Mr Mokrzycki alleging unsafe practices. The
email informed Mr Mokrzycki that the Applicant had climbed approximately four metres to the top of the racks in the store
without a ladder or safety harness. The email message notes that Mr Ronaldson had spoken to the Applicant and it requested
that the email be kept on file (Exhibit C8).
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20 Mr Ronaldson says that he sent the email because he had been asked to do so in one of the monthly review meetings. He did
not send it for the purpose of having the Applicant disciplined.

21 Notwithstanding Mr Ronaldson’s intentions, Mr Mokrzycki after consultation with Mr Darryl Lynch the acting Commercial
Manager, conducted an inquiry. Significantly for these Reasons in conducting the inquiry at no time did Mr Mokrzycki ask for
the Applicant’s version of what happened. After Mr Ronaldson had submitted his report the incident was reported to the
Manager Environment Health and Services (EHS). Following upon investigation by Ms Helen McKinnon, who occupies that
position, it was decided that a final warning for a safety breach would be issued. The warning is in the terms described
below—

“Final Warning (Safety Breach)
Dear Stephen,
On the 5th December 2002 you were observed climbing the racks in the store in an unsafe manner. An incident
report (AGMC – 5507) was submitted by your supervisor and sent to the Manager – EH&S and the acting Manager
of your department. The recommendations arising were—

1) Re-affirm personal safety and health commitment (Helen McKinnon)
2) Re-attend site induction (18th December 2002)
3) Confirm in writing seriousness of issue

I cannot stress enough the seriousness of this breach and following previous warnings have no option but to issue
you with this final warning letter. Further breaches of safety will result in termination of your services. The
protection of staff is vital in the environment in which we work and adherence to safety guidelines not only protects
yourself from injury but those around you as well.
Helen will arrange a discussion re your personal safety. You should also book in to the induction scheduled for the
18th December in the Emu conference room.
Darrell Lynch Graeme Mokrzycki
Acting Commercial Manager Human Resources Advisor”

[Exhibit T9]
The final warning for safety breach makes it clear that the source of the complaint about the climbing of racks was Mr
Ronaldson. The warning makes the point that it is a serious breach and following previous warnings there was no option but
issue a final warning letter. Clearly a repeat of similar conduct could result in the termination of the Applicant’s services.

22 The Applicant was invited to Mr Mokrzycki’s office where he was given the letter. The Applicant read the letter and was
extremely upset, so much so that he asked for a five minute time out so that he could get his thoughts together. After that he
went to see Ms Helen McKinnon. There is some debate about what the Applicant said to Ms McKinnon but it is alleged that he
said that [the warning letter] is “f…bullshit”. Eventually he left the meeting with Ms McKinnon and went back to the
warehouse.

23 The stories of the parties about what happened at the warehouse diverge. The Applicant admits that he was upset but claims he
went back to the warehouse directly to his office. Later Mr Ronaldson came to him and an argument developed about the
warning with the Applicant expressing to Mr Ronaldson his concern about Mr Ronaldson making the report but not telling him
he had done so. The Applicant complained about the position that the final warning put him in. The Applicant says that he
alleged to Mr Ronaldson that he now achieved what he [Ronaldson] had set out to do; that is put the Applicant’s continued
employment in jeopardy.

24 Mr Ronaldson has a different version of events. He says that the Applicant came back to the store, waved the final warning
letter in his face and used foul and abusive language. The language and body language Mr Ronaldson took to mean that the
Applicant might well assault him physically and because of that he looked to arm himself in case the Applicant did so. The
Applicant stormed away and then returned to continue the verbal abuse. Mr Ronaldson suggested that they both ‘go down to
HR’ and talk about the matter. The Applicant declined, so Mr Ronaldson went down to Mr Mokrzycki’s office.

25 Mr Ronaldson attempted to get Mr Mokrzycki to attend the warehouse to help calm the Applicant down but Mr Mokrzycki
said he was too busy and to the disappointment of Mr Ronaldson did not come to the warehouse. It was then decided that the
Applicant should go home to cool off while an investigation took place. Arrangements were made for him to be given a lift off
site to home.

26 The evidence is that while Mr Ronaldson was away the Applicant sent an email to his wife in the following terms—
“Donna
Dave and I just hade a argument and hes gone down to the admin office. sorry but o don’t like the look of it. im so
sorry honey (sic)
Steve”

[Exhibit C7]
27 Thereafter commenced a chain of events as Mr Mokrzycki undertook an investigation of the incident. Mr Mokrzycki’s own

recollections of the events are recorded in a record of interview dated 11th December 2002 (Exhibit C9). Mr Mokrzycki said he
also interviewed Ms McKinnon who gave her recollections of the events (Exhibit C10). The record that Ms McKinnon
submitted referred to events on 11th December 2002 but is dated 23rd December 2002 some ten days after the Applicant’s
dismissal.

28 There is also a statement dated 30th December 2002 (Exhibit C11) from Darren Lynch which relates his recollections of the
events on 11th December 2002 in Mr Mokrzycki’s office of which he was a witness.

29 During the investigation Mr Mokrzycki went to the Applicant’s house and conducted an interview with him. His wife Donna
was present. Mr Mokrzycki asked the Applicant to relate his version of the events of 11th December 2002. According to the
written record of an interview, of which the Applicant was never given a copy, he immediately apologised. His version was
that he showed the final warning to Mr Ronaldson who told him that he should not have climbed the ladder and it was an
incident he was bound to report. The Applicant claimed he merely said to Mr Ronaldson, albeit in a heated fashion, that he had
already apologised and he thought that was the end of it. He then said that Mr Ronaldson became aggressive and left to go to
the HR office. He asked the Applicant to come with him but he did not. Mr Ronaldson then returned 20 minutes later to tell
him that he was to go home and cool down and he would see him in the morning. Thereafter the Applicant left the site (see
Exhibit C12).
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30 Mr Mokrzycki also considered a report from Mr Ronaldson which ‘for the record’ advised that the Applicant had threatened to
punch Mr Ronaldson’s head in after he received a final warning. Mr Ronaldson claimed he tried to explain to the Applicant the
seriousness of the safety issues that had not been reported. It was his duty to inform HR about the safety incidents especially
after the previous eight months (Exhibit C13). Mr Ronaldson added further to his version of events in an interview conducted
on site on 12th December 2002 by Mr Mokrzycki where he detailed the abusive language he alleged that the Applicant used
towards him (Exhibit C14).

31 On 15th December 2002 the Applicant wrote to the General Manager of the Respondent (Exhibit T11) and in an extensive
discourse put his side of the story. The main thrust of his story is that the Applicant thought that Mr Ronaldson’s sarcastic
attitude and unhelpfulness did not contribute to a harmonious working arrangement. That the Applicant had undergone
monthly reviews and he had improved his work performance however he never received any assistance from either Mr
O’Reilly or Mr Mokrzycki concerning his allegations that Mr Ronaldson had a negative attitude towards him. There was undue
pressure placed on him during his working day because of this. He often felt extremely stressed, not through the work, but
because of the incessant fault finding that Mr Ronaldson indulged in each day. He alleged to Mr Thompson that Mr Ronaldson
had never attempted to show him all of the safety aspects related to the work in the area. If they had have been explained to
him and if Mr Ronaldson had made the effort some of these warnings could have been avoided. This was particularly
important to him because he did not come from a mining background. He alleged Mr Ronaldson’s approach was to wait and
jump on him when he made a mistake and then report it.

32 He had tried to explain to Mr O’Reilly the problems of working with Mr Ronaldson and the lack of training and supervision
and general attention. The response from Mr O’Reilly had been negative, he was told that he would be out of a job which was
not constructive. He tried to be flexible and never refused any suggestions made by either Mr O’Reilly or Mr Mokrzycki.

33 The letter goes on at some length and need not be recited at any more detail.
34 The evidence of Mr O’Reilly is that Mr Thompson received the letter and discussed it with Mr O’Reilly before the decision

was made to terminate the Applicant’s service.
35 The issues raised in the letter were discussed by the senior management and Mr Mokrzycki’s view was that most of the issues

had been considered in the past and had come up in reviews. There was nothing new from the Respondent’s point of view and
it did not change the decision that had been made to terminate.

36 It was Mr Mokrzycki’s view that the decision to terminate was made on the balance of probabilities. Mr Mokrzycki had
formed the opinion that he personally knew the demeanour of the Applicant was angry and frustrated. He had used foul
language when talking to Ms McKinnon, he had thrown the papers on the desk and stormed out of the office. When that was
put together with Mr Ronaldson’s account of the events in the warehouse, Mr Mokrzycki reached the conclusion that the story
advanced by Mr Ronaldson was on the balance of probabilities correct. There were two people working in a small store they
are unable to get on with each other. It was an untenable situation. The Respondent could not allow it to continue, once he had
been threatened the safety of Mr Ronaldson was paramount. There was also a level of insubordination as well. Mr Mokrzycki
was not convinced that it would not happen again. He discussed this with Mr O’Reilly. The analysis was put to Mr Thompson
and in due course he agreed.

37 That was not the end of the Respondent’s consideration as to whether there should be a dismissal. There was a discussion held
with the Human Resources Manager for Goldfields Australia who was based in Perth. There was consideration of the correct
process to be used but it was concluded that the relationship had broken down and it was irreparable. This led to the drafting of
a termination letter which was delivered to the Applicant on Monday 16th December 2002. The letter appears hereunder—

“Following a report alleging serious misconduct on your behalf I have taken into consideration all information
available and concluded that I have no alternative but to terminate your services with Agnew Gold Mining Co Pty
Ltd effective immediately.
In relation to your accommodation in Leinster you are given until the 17th of January 2003 to vacate your premises
at 1 Erlistoun Place, Leinster WA.
All monies owing will be deposited to your normal bank account”

[Exhibit T12]
38 Mr Mokrzycki went on to give evidence about the contractual benefits claim. In short the bonus was a one off bonus paid as a

result of the successful transition in the take over of the site by Goldfields. Every employee was given 5% bonus on the
transition (Exhibit T16). As for the claim for additional annual leave travelling time this came about as a result of a policy
directive. The site was reasonably remote, employees were concerned that when they took a week’s leave the large part of it
was spent travelling so the General Manager made a decision that he would allow travelling time. It would be four days a year
to be used in conjunction with any leave. It could not be used in one period of leave it had to be spread over two lots of leave
with one day on each side of the leave taken. It was seen as a benefit and an attraction to come to Leinster, it was not
cumulative from year to year. If an employee terminated by resignation they were not paid the travelling time.

39 As to the contractual benefit claim for air fares. Mr O’Reilly gave evidence that the air charter arrangements with the charter
supplier meant that in conjunction with Western Mining Corporation (WMC) on return flights to Perth the aircraft was
sometimes light on passengers. It was agreed with WMC that those seats could be filled by families going on leave however
the flights had to be used on the days that the aircraft was empty. The deal was on the basis that the seats were only usable if
they were available. The arrangement was entirely one of policy and never became part of the contract of employment.

40 The preceding is a sufficient recitation of the events upon which the Commission bases its decision in this matter. It is by no
means all of the information submitted to the Commission but it reflects the significant data. I will refer to other information
received by the Commission in my analysis that follows.

41 The Commission is required to make findings on credibility of the witnesses.
42 The Applicant was the only witness called to support his contentions. The Commission listened to his evidence carefully. He

appears to be a man who is passionate about the correctness of his cause in this matter. He was subject to a searching cross
examination by experienced counsel. Notwithstanding a comment from Mr Caspersz, of Counsel, in his address that the
Applicant had responded to him in an angry way during that cross examination, the fact that he may have shown the pressure
that he was under does not convince me that he told the Commission other than the truth of the events from his point of view.
It is not to be held against a witness that he passionately believes in his cause. I have no reason to reach a conclusion that the
Applicant did not tell the Commission the truth of the matter from his point of view. I regard him as a credible witness.

43 The main witness for the Respondent was Mr Mokrzycki. I have no reason to believe he other than gave me a recitation of the
events that one would expect from a professional human resources practitioner. I see no reason not to accept his evidence. Mr
O’Reilly gave evidence in a calm and measured way. There is no reason to regard him as other than a truthful witness. I
however do not enjoy the same comfort with the evidence of Mr Ronaldson. Although it is hard to find any overt expression of
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an attitude of detriment towards the Applicant the evidence of Mr Ronaldson is just too precise for comfort. I have some
doubts about the credibility of his evidence. These doubts are not to the extent that I would find that he came and told the
Commission an untrue story nevertheless when I make my analysis I will take into account my feeling of discomfort about his
evidence. His credibility is diminished thereby and his evidence will be weighed appropriately.

44 I make the following findings and conclusions.
45 The history of the Applicant as an employee of the Respondent follows the course I lay out here under. He was employed as a

supply officer. He had ten years experience in stores in the Army but he had little experience on a mine site of the nature
conducted by the Respondent. It is clear that the Respondent is acutely aware of safety and has put considerable effort into
making its operations safe for its employees. The size of its environmental health and safety branch is an indicator of that. The
evidence shows that it has a professional approach to safety and it followed that policy of a safe workplace assiduously.

46 The Applicant went through a probation period and during that period he was satisfactory. When he first was first employed in
the warehouse Mr Ronaldson was not his superior they were on the same level. That later changed when Mr O’Reilly decided
to make the reporting lines clearer. He picked Mr Ronaldson to be senior because he thought he was the better of the two
operatives.

47 The Applicant underwent performance reviews quite regularly, those revealed some deficiencies in his work particularly in the
use of the Pronto Computer System. There were also issues drawn to his attention about failure to bring his safety boots to
work and not wearing his hat in a hard hat area. These are omissions that a person without experience in the mining industry
might make. For instance the photographs submitted to the Commission showed that (Exhibit T2) the warehouse is located
near the office which is some distance from the pit. Some people who are not familiar with mining think that those
administrative areas are off the site and the same safety rules might not apply. That is of course wrong but experience soon
corrects that misapprehension. It is therefore not beyond the realms of possibility that the minor safety breaches that the
Applicant made earlier on in his tenure were because of his lack of experience as he claimed.

48 What is significant from the monthly reports is that there was a growing complaint from the Applicant of personal conflict
between him and Mr Ronaldson. He even went so far as to ask for a special meeting to discuss the matter however that meeting
did not resolve the issue. It was suggested that the Applicant do a “Take Charge Take Control Course” but it was also put by
the Applicant to Mr O’Reilly that Mr Ronaldson do a management course. This never happened. The difficulties between the
two men were never resolved and became worse. Eventually it became known to Mr O’Reilly that Mr Ronaldson had told the
Applicant that he did not believe that he should have the job. Mr O’Reilly investigated and found in favour of Mr Ronaldson in
that incident. He concluded that it was the Applicant’s fault for asking the question. In effect Mr Ronaldson eventually “had
told him the truth” that he did not think the Applicant was suitable for the job.

49 I find alarm bells should have been ringing loudly for the Respondent that there were problems between the two men and it
should have been approaching that issue on the basis that these personal conflicts are invariably two way. It did not react
adequately to those warning signs.

50 The Applicant was asked on 5th December 2002 to get some caution tape. He says he climbed the racks to get the tape, not in
any unsafe manner, because he had been taught how to climb in a safety course. He said Mr Ronaldson observed him, but
never made any comment about the matter other than that the tape should have been placed in another position. But
nevertheless Mr Ronaldson made a report to Mr Mokrzycki about the incident. Mr Mokrzycki went about investigating that
incident and he collected information from all relevant people except, most significantly, the Applicant. He never asked the
Applicant his version of what occurred. If he had he would have discovered that the Applicant fundamentally disputed Mr
Ronaldson’s version and that Mr Ronaldson had been complicit with him climbing the racks.

51 Whether that was right or wrong is not now significant what is significant is the Applicant was never given the chance to put
his side of the story. Therefore Mr Mokrzycki made a decision which led to a crucial final warning being issued. That decision
was fundamentally flawed because the Applicant was denied the natural justice. He was entitled to be heard in the event that
something might happen to his contract of service that is he would be put on final warning for an incident about which he had a
fundamental denial. This denial was never tested.

52 I conclude that the final warning which has been produced earlier in these Reasons for Decision was fundamentally flawed.
The Applicant was told that he had received a final warning and he was upset by it. In my view it is understandable that he
would have been upset because he had a radically different story about what happened. He saw it as another attempt by
Mr Ronaldson to make life difficult for him. Mr Ronaldson had, in his view, through all of the time he had been employed had
tried to frustrate his attempts to get better at the job. Mr Ronaldson never told him about the safety issues that he ought to have
before the Applicant blundered in and made errors. It is the Applicant’s contention that if Mr Ronaldson had have been more
forth coming about what was required to be done and shared his experience with the Applicant none of these things would
have happened. There are strong grounds to conclude, given that I have doubts about the quality of Mr Ronaldson’s evidence,
that the Applicant could well have been right about this.

53 It is therefore understandable that he become upset. He became voluble with Mr Mokrzycki. He challenged Ms McKinnon
because clearly her name was on the report as the person responsible for the professional investigation of the incident yet he
knew that she never approached him and never discussed it with him. That is why he probably referred to the report as
“f…bullshit” because in his mind it must be because he was never asked for his version. The Applicant then left the office and
walked across to the store.

54 It is clear that one could conclude that he was upset at the time however the dismissal is erected upon the premise that on the
balance of probabilities because he was upset and angry in Mr Mokrzycki’s office and Ms McKinnon’s office he therefore
would have probably taken the next step and made physical threats to Mr Ronaldson.

55 I have concluded that more likely than not that the Applicant did go back to the store and go into his office and that Mr
Ronaldson approached him and they had an argument. The Applicant was clearly upset about receiving the final warning about
an incident that he thought was over when he had apologised to Mr Ronaldson when Mr Ronaldson had brought it to his
attention at the time. He however finds the matter resurrected and resurrected to an extent that now his employment was in
jeopardy. One can understand he was upset and would have argued with Mr Ronaldson about it. I am inclined to believe that
the story of the Applicant as to how he dealt with Mr Ronaldson when he returned to the store is more likely to be correct than
Mr Ronaldson’s claim.

56 There is a continuum in this matter. The continuum is that there had been a series of arguments between these men, the
Applicant had sought relief from senior management, as he should have, he tried to get their assistance but they decided that
they would not assist him. In other words they decided to put their eggs in Mr Ronaldson’s basket.

57 I have concluded it is open to find that Mr Mokrzycki in reaching the conclusion on the balance of probabilities that Mr
Ronaldson’s version of events when the Applicant came back to the store is true, is clouded with considerable doubt.



83 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 3149

58 But of course an employer in dealing with matters relating to dismissal is not required to establish on balance of probabilities
that the event about which the employee is accused actually occurred. The proper test as set out in British Home Stores Ltd v
Burchell (1978) IRLR 379 at 380—

“What the Tribunal have to decide every time is broadly expressed whether the employer who has charged the
employee on the ground of the misconduct in question (usually, though not necessarily, dishonest conduct)
entertained a reasonable suspicion amounting to a belief in the guilt of the employee of the misconduct at that
time. That is really stating shortly and compendiously what is in fact more than one element. First of all, there
must be established by the employer the fact of that belief; that the employer did believe it. Secondly, that the
employer had in his mind reasonable grounds upon which to sustain that belief. And thirdly, we think that the
employer at the stage at which he formed that belief on those grounds, at any rate at the final stage at which he
formed that belief, had carried out as much investigation into the matter as was reasonable in all the
circumstances of the case.”

59 This is a summary dismissal and the employer will satisfy evidentiary onus which is cast upon it demonstrates that insofar as
within its power before dismissing the employee it conducted as full and extensive investigation into the circumstances
surrounding alleged misconduct, that it gave the employee every reasonable opportunity and sufficient time to answer all
allegations and respond to them and having done so formed the honest and genuine belief that there were reasonable grounds
for believing on the information available that the employee was guilty of the misconduct (see Sanguin v Imogen Pty Ltd
(1996) 40 AILR 3-388; .Bi-Lo Pty Ltd v Hooper (1992) 59 SAIR 342; WMC v AWU (1997) 77 WAIG 1079; Nichols v Midalia
Steel Pty Ltd (1997) 77 WAIG 2019.

60 I have concluded that this decision reached by the Respondent is fundamentally flawed because it has not discharged the
evidentiary onus of the establishment of the facts relating to this dismissal. It failed to consider or give proper consideration to
the events which had recently confronted the Applicant before the alleged threats to Mr Ronaldson were made.

61 There is cause to doubt the reliance placed by the Respondents on the so called Record of Interview made by Ms McKinnon
and Mr Lynch. There is no cogent explanation as to why these written records post date the filing date of this Application. The
inference that they were created later than 11 December 2002 and are thereby not contemporaneous cannot be completely
discounted. Nor can it be completely discounted that they were created for the purpose of fighting this application.

62 It also is open to find that the issues raised in the Applicant’s letter to Mr Thompson were dismissed without sufficient
investigation. The Applicant’s contentions were at odds with Mr Mokrzycki pre conceived opinions of what happened and
were dismissed for that reason, not because they may have had any substance.

63 Reliance was placed too heavily on the email the Applicant sent to his wife (Exhibit C7) immediately after the argument with
Mr Ronaldson. The email does not confirm that there was an assault. It does confirm there was an argument, which is after all
common ground. The Applicant was sorry the argument happened. Clearly he would be because he had just received a final
warning. It is open to find, and I do, that this was another link in the chain that the Respondent mistakenly used to support its
decision making process.

64 It is open to find that the Respondent continued with its previous way of treating the Applicant’s complaints about Mr
Ronaldson by accepting that Mr Ronaldson’s position was correct and paying no account at all to the position the Applicant
would have found himself in. That is they should not have assumed because the Applicant was upset about receiving the final
warning that he would have taken the next and major steps that Mr Ronaldson alleged that he did in allegedly threatening to
assault Mr Ronaldson knowing that if he did dismissal was inevitable.

65 There was at least a strong possibility that the conflict between the two men as had been complained of by the Applicant,
continued during the events about which Mr Mokrzycki conducted his investigation. Far from being decided on the balance of
probabilities, even though a test of that stringency is not required, Mr Mokrzycki fell into the trap that if the balance of
probabilities is being applied the decision maker must feel an actual persuasion of the occurrence and existence of the fact
before it can be found. It cannot be found as a result of a mere mechanical comparison of probabilities independently of any
belief of its reality (Brigginshaw v Brigginshaw (1938) 60 CLR 336.

66 That the men had an argument and there may have been some disciplinary procedures arising is not the point because what is
at issue here is that the Respondent has used its power to summarily terminate the Applicant’s service. It is alleging as a matter
of law that he has conducted himself in a way which was fundamentally in breach of the contract of employment. In my view
an objective examination at the evidence indicates that that conclusion was in error. The evidentiary basis on which to erect a
termination has not been established by the Respondent when it has an onus to do so (Breweries and Bottle Yards Employees
Industrial Union of Workers v Bond Brewing (WA) Pty Ltd (1989) 69 WAIG 3228 and Mouritz v Shire of Esperance (1990)
70 WAIG 2130). To summarily dismiss a person in those circumstances must be unfair and I so find. That there may have been
a justifiable dismissal on notice is not to the point (Undercliffe Nursing Home v Federated Miscellaneous Workers Union
(1985) 65 WAIG 385).

67 It could be that in due course the disaffection of these two men would become such a difficulty to the Respondent that it would
have to do something about it, that is, separate them. But this case never got to that stage because the summary dismissal
intervened.

68 Having found that the Applicant was unfairly dismissed I have carefully considered the remedy which should be awarded. Mr
Caspersz had submitted that in the event the Commission did find against the Respondent that the history of the relationship
shows that more likely than not the position would have deteriorated so that the employment relationship would not have lasted
more than a month and that the Commission should bear that in mind when considering any remedy. For the reasons set out in
paragraph 72 I have found a different opinion.

69 It is clear that under the Act reinstatement is the primary remedy. The Commission may order that an employee be reinstated to
his former position on conditions that are at least as favourable as the conditions on which the employee was employed
immediately before dismissal. If the Commission considers reinstatement would be impracticable in that position it may order
the employer to re-employ the employee in another position that the Commission considers the employer has available and is
suitable.

70 The evidence of Mr Mokrzycki is that there is no alternative position at any other site and it would seem that if the
Commission is to order reinstatement it would have to be in the position occupied by the Applicant immediately before his
dismissal.

71 Mr Mokrzycki’s evidence too is that it would be quite difficult to effect reconciliation given the relationship between the two
men if reinstatement was ordered.

72 In my respectful view Mr Mokrzycki under estimates his own skills in this respect. The Commission was impressed by the
evidence of the way this Respondent goes about its human resources management. It has a contemporary approach to
managing its employees; it is just in this instance that in effecting a dismissal that the Commission has found that it was in
error. This does not mean though that if reinstatement was ordered and the Applicant returned to the site that it is beyond the
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capacity of the Respondent to manage the situation. In my understanding of how the Respondent goes about its business I think
it is perfectly able to manage the relationship provided it gives attention to resolving the personal difficulty between these two
men which should be resolvable given the Applicant’s pledge to attempt to work with Mr Ronaldson.

73 This being the case I intend to make an order that the Applicant be reinstated to the position occupied by him at the time of
dismissal.. The Commission in addition to making an order for reinstatement may order either or both of the following—

1. That it may issue any order it thinks is necessary to maintain the continuity of the employee’s employment; and
2. Order the employer to pay the employee remuneration loss or likely loss by the employee because of the

dismissal.
74 The Applicant has not been employed since his dismissal (Transcript p41). But I find that he has attempted to mitigate his loss

(Exhibits T14 and T15). I intend to order that the Applicant’s employment deemed to be continuous from the date of dismissal
until date of his reinstatement, for purposes of annual leave, sick leave and long service leave. I further intend to order that the
Applicant be paid the remuneration lost less any earnings from any source the Applicant has received from the date of
dismissal until he is reinstated.

75 I note that s.23A(8) provides that the amount of compensation ordered under s.23A(6) for loss or injury is not to exceed
6 months remuneration of the employee. This limitation does not apply to an order for payment of remuneration lost, or likely
to be lost, under s.23A(5)(b). In my view this is consistent with the intention of ss23A(3) and (4) which allow the Commission
to order reinstatement (or re-employment) to the employee’s former position on conditions as favourable as the conditions on
which the employee was employed immediately before the dismissal. It is also consistent with the industrial concept of
reinstatement which means to replace a dismissed employee into a former position or restore to them to former privileges. I
understand the concept to mean that the contract, once reinstated by order, is regarded to have operated in the interregnum
between the time the contract was ended and its restoration by order. That the Legislature restricted the cap in s.23(A)(8)
specifically to an order under s.23(A)(6) is clear support for the contention advanced above.

76 The contract of employment was brought to an end on the 16th December 2002. The period during which remuneration was lost
is between that date and the date that the Applicant resumes work in accordance with the Orders herein. During that period the
Respondent will be required to pay the ordinary time earnings, less any income received from any source, the Applicant would
have received if he had worked. Liberty to apply will be given to the parties for the Commission to determine the amount in
the event that there is a dispute on the quantum.

77 I need to deal with the second part of the application concerning the contractual benefits claims. This can be dealt with shortly.
78 Previously in these Reasons I have summarised the contract of employment signed by the Applicant when he was engaged by

the Respondent. It does not contain any of the three entitlements that he now claims. For there to be a contractual right he must
establish that his contract was varied to include the entitlements he claims.

79 He has not been able to do so and his claim for contractual benefits must fail. For an abundance of caution I make the
following observations. The bonus claim was clearly a one off payment to celebrate the take over of the operation by
Goldfields and it had nothing to do with the Applicant as an individual. It was an ex gratia payment made to every employee.
The right to payment for the additional travelling days for annual leave only accrues if the leave is taken and it was not in this
case. For reasons that are clear from the evidence that the Applicant never reached the stage where he took leave, he is
therefore not entitled to payment for travelling. Finally there is no express entitlement to a payment equivalent to airfares. I
find that the arrangement for free air travel was for that purpose only, it was not free air travel or payment in lieu. The value of
the seats is clearly low given that they are only available on back loading of the charter aircraft. The Applicant has not made
out a claim for any of these so called contractual benefits and that part of the application will be dismissed.

_________
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Result Unfairly dismissed – reinstated. Contractual benefits claim dismissed.
_________________________________________________________________________________________________________

Order
HAVING heard Mr K. Trainer, as Agent, for the Applicant and Mr T. Caspersz, of Counsel, and with him Mr C. Taylor, of
Counsel, on behalf of the Respondent the Commission pursuant to the powers vested in it by the Industrial Relations Act, 1979 doth
hereby order—

1. THAT the Applicant was unfairly dismissed by the Respondent.
2. THAT the Respondent reinstate the Applicant to his former position.
3. THAT the Applicant’s service will be deemed to be continuous from the date of termination until he is reinstated in

accordance with Order 2 hereof for the purposes of annual leave, sick leave and long service leave.
4. THAT the Respondent pay the Applicant ordinary time earnings, less any income received from any source, he would

have received if he had worked between the date of dismissal and the time he was reinstated in accordance with Order
2 hereof.

5. THAT liberty is reserved to apply to the Commission in the event that there is a dispute on the quantum to be paid in
accordance with Order 4 hereof.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

____________________
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Result Order issued
Representation
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_________________________________________________________________________________________________________

Reasons for Decision
1 The present claim is one pursuant to s 29(1)(b)(ii) of the Industrial Relations Act 1979 (“the Act”). The applicant claims that

he was denied contractual benefits on the termination of his employment, in the sum of $42,087.58. Additionally, a further
payment of $14,000.00 by way of a salary sacrifice payment is claimed.

2 Mr Carmady of counsel represented the applicant. Mr Barker of counsel represented the respondent. Counsel conferred in
relation to the matters in dispute and it is fair to observe that in the final analysis, the matters to be determined by the
Commission are of a narrow compass.

3 The first question is whether the Commission has jurisdiction to entertain the applicant’s claims, in light of the decision of the
Industrial Appeal Court in HotCopper Australia v Saab (2002) 82 WAIG 2020. Secondly whether on the facts, events which
occurred in or about August 2001, constituted a variation to the applicant’s contract of employment with the respondent by
consent.

Facts
4 There was much common ground in this matter. The applicant was originally employed as a share broker with the firm Merrill

Lynch. In late 2000, Merrill Lynch closed its retail broking operation and the brokers, including the applicant, were offered
employment by Johnson Taylor Potter Ltd (“JTPL”), in which firm the respondent took a majority controlling interest in about
mid 2001. The applicant testified that when he was offered employment by JTPL his salary was based on 50 per cent of
revenue he had generated in the previous year. The applicant accepted employment with JTPL on terms and conditions of
employment set out in a letter dated 5 January 2001. That letter, relevantly provided, formal parts omitted, as follows—
“2. Remuneration

a. You will be paid a base salary of $140,000p.a. paid to you in equal monthly instalments for the period covering
5 February 2001 – 5 February 2002.

b. In addition you will have an entitlement of up to 30% of the net profit of any corporation fees that the Company
earns as a result of your referral. This amount will be paid in full directly to you.

c. In the initial twelve month period you will be paid additional commission should your Adjusted Gross Revenue
exceed $280,000 p.a. This additional revenue share will be calculated at 50%.

d. From 5th February 2002 you will be remunerated on the basis firstly of a base salary of $75,000 and secondly
on a Net Revenue basis at our revenue sharing rates after earning out the base salary. These rates are detailed
in the attached Schedule.

e. Provided you have remained employed in the Perth Office of the Company for a period of twelve months from
your commencement, you will receive a further salary payment of $14,000 which will be salary sacrificed into
Johnson Taylor Potter Group Pty Limited (“JTPG”) A Class Non Voting shares.
JTPG is the parent company of the Johnson Taylor Potter Group (of which the Company forms part) and JTPG
is in the process of preparing a Prospectus for the Offer of A Class Non Voting Ordinary Shares to be offered to
employees of the Company. You will receive a copy of this Prospectus and the shares you will receive will form
part of this Offering. You will receive the same benefits and rank pari passu with all shares to be issued under
this Prospectus. The terms of the Johnson Taylor Potter Employee Share Scheme are applicable under this
Offer and will apply to you particularly as they relate to your salary sacrifice, namely that taxation will be
payable on this income – at latest when you sell your shares. At the time of issue of the Prospectus (expected in
February 2001) you may apply for further JTPG shares should you wish.

f. Superannuation will be deducted in accordance with legislation.
g. Johnson Taylor Potter will provide the series of a shared desk assistant to you at the Company’s cost

throughout the period of your employment.”
5 Additionally, the applicant was offered and he accepted a share issue available to broking staff. The applicant testified that he

commenced employment on 5 February 2001.
6 In about late April 2001, the applicant said a conference call took place between management and brokers, in relation to

renegotiating employment contracts. It was proposed by management that broker’s salaries be reduced by 30 per cent for those
earning less than $150,000.00 per annum and for those earning in excess of this salary, the cut would be 45 to 50 per cent. It
was the applicant’s evidence, that this was strongly opposed.
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7 The applicant received a letter dated 8 May 2001 from Mr Wenzel the executive chairman of JTPL, explaining the need to cut
costs in the then trading environment. Attached to the letter, was a document entitled “Schedule of Variations to Employment
Terms”, setting out the salary reductions for the applicant. A copy of this letter was exhibit A2. The applicant testified he did
not agree with this proposal nor did he sign the document attached to the letter. The applicant, along with other brokers, voiced
their objections in writing by way of a memorandum dated 13 June 2001 to Mr Wenzel, tendered as exhibit A4.

8 In about mid July 2001, the respondent took a controlling interest in JTPL and by letter dated 12 July 2001 Mr Bell a director
of JTPL wrote to the applicant referring to this acquisition and that the previous salary reductions had been fully restored.

9 Not long after it seems, on or about 14 August 2001, representatives of the respondent including Messrs Proven, Bell and
Benson, attended a meeting with brokers. The brokers were advised that all salaries were to be reduced by 50 per cent.
Apparently, the business was losing money. In this meeting the applicant said Mr Proven was aggressive and used profane
language towards the brokers including words to the effect that “if the firm was going to honour the f... contracts they would
f... close the f... office”. The applicant testified he was shocked and upset by both the proposed salary reduction and the
conduct of in particular, Mr Proven. The applicant strongly denied there was any agreement to such a proposal and further
denied that the respondent put at the meeting, that if brokers stayed in employment they would be taken to have accepted the
reduction in remuneration.

10 It was the applicant’s evidence that from 1 August 2001 his salary was unilaterally reduced by 50 per cent. He shortly
thereafter travelled overseas on a prearranged holiday, and said when he returned, he commenced looking for other
employment. He testified that he stayed in employment up until early 2002, out of loyalty to his clients and did not commence
these proceedings until he had left the respondent’s employment, because he felt intimidated.

11 Other brokers were called to give evidence by the applicant who also attended the same meeting on 14 August 2001. They
included Ms Ladner, Mr Sputore and Mr Grant. All of these witnesses, whom I found to be credible witnesses, confirmed the
general tenor of the meeting on 14 August as outlined by the applicant, and that there was nothing said to the effect that if
brokers stayed in employment, they would have been taken to accept the variations to their remuneration. On the contrary,
their evidence seemed to suggest that in particular Mr Proven told the group to the effect that “if they did not like it then they
could f... off and we will help”.

12 The only witness called by the respondent was the state manager, Mr Coppin. He was a broker at the time of the August
2001 meeting and attended it. Mr Coppin confirmed that the meeting was somewhat heated and strong language was used. He
said that Mr Proven referred to the viability of the business and the need for the substantial remuneration cuts. It was Mr
Coppin’s evidence that he took it to be implied that if he stayed he would be accepting the reduced remuneration but said that
this was not put that way in the meeting. It was Mr Coppin’s evidence that Messrs Proven and Bell said in the meeting words
to the effect that “if they (the brokers) did not like it they could go but this (the revised conditions) will be it anyway”.  None of
Messrs Proven, Bell or Benson were called to give evidence.

Findings and Conclusions
Jurisdiction
13 In relation to the respondent’s submissions that the applicant’s claims were beyond the Commission’s jurisdiction on the

grounds of HotCopper, for the following reasons, I am not persuaded by that submission. In HotCopper, the Industrial Appeal
Court considered that the claims made in that matter, effectively for the issue of shares and options, as denied contractual
entitlements, lacked the character and complexion of industrial relations to constitute industrial matters for the purposes of s
7 of the Act. Counsel for the respondent, as the Commission understood the submissions, submitted that because the
acquisition by the respondent of the share broking business, involved negotiations for the applicant and his colleagues to
remain with the firm and retain implicitly, their clients, the whole of the salary provisions of the employment agreement had a
“commercial character”.

14 In my opinion, both heads of the applicant’s claim, that being for salary said to be unpaid and the salary sacrifice component of
the applicant’s contract of employment are within the jurisdiction of the Commission. In relation to the claim for salary
underpaid, in my opinion, there is nothing at all unusual about such a claim and it represents a relatively straightforward claim
under the applicant’s contract of employment for salary that he says he was lawfully entitled to receive, but did not. I am not
persuaded that there is anything other than an industrial matter before the Commission in this regard.

15 In relation to the claim for $14,000.00 it is important to properly characterise this benefit and hence, the applicant’s claim. In
my opinion, it is plain from the terms of the contract of employment set out at exhibit A1 above, that the $14,000.00 payment
was a “salary” payment, albeit it was to be sacrificed by way of purchase of shares in the employee share plan. The fact that
this component of the applicant’s remuneration, described as a part of his “salary”, was to be applied for the purposes of
another benefit, does not alter its essential character as salary for the purposes of the applicant’s contract of employment. This
aspect of the applicant’s remuneration arrangements, is no different from, for example, the provision of a salary sacrificed
motor vehicle in an employee’s contract of employment. In my opinion, as with a benefit of that kind, which is a contractual
benefit for the purposes of s 29(1)(b)(ii) of the Act, likewise is the claim for $14,000.00 as a salary sacrificed benefit. Such
“salary sacrifice” benefits are common features of employment contracts.

16 This claim is of an entirely different kind to the claim advanced in HotCopper. In that case, there was no question of the value
of shares being described as “salary”, albeit sacrificed into a benefit for the employee. The claim in that matter was simply for
the issue or value of shares and options, contained in the employee’s contract of employment. In my opinion, it could not be
said that a claim for a salary payment, albeit one that was intended to be applied on behalf of the employee, is not other than an
industrial matter as a common part of a contract of employment and hence, plainly having an industrial complexion and
character.

Were the Claimed Benefits Denied?
17 There was no issue taken with the content of the terms of the applicant’s contract of employment and with the proposition that

the claims were benefits under the applicant’s contract of employment.  Furthermore, it is the case that there was no
requirement for the applicant under his employment contract, in its first year, to “earn out” his salary cost.

18 I firstly deal with the claim for salary not paid in the sum of $42,087.58. The sole issue to be determined in this respect is
whether in August 2001, as a consequence of the meeting involving the applicant and senior management of the respondent
referred to above, there was an agreement by the applicant to accept a reduction in his remuneration. I am not satisfied there
was any such agreement on the evidence. In my opinion, what occurred was a unilateral purported variation by the respondent
to the applicant’s contract of employment, to significantly reduce his remuneration, which was never agreed by the applicant.

19 I am satisfied and I find on the evidence, that at the meeting on 14 August 2001, the respondent simply informed the share
brokers that from 1 August 2001, there would be significant reductions in remuneration. In the case of the applicant, this
involved a reduction of his salary by about 50 percent. I am not persuaded on the evidence to any extent that the applicant
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expressly or by implication, agreed to such a variation to his contract of employment. I have already set out the various protests
that took place in relation to this matter.

20 As to the proposition that employees were informed that if they remained in employment then they would be taken to accept
the variation, I am not persuaded to this view on the evidence. On the evidence I find that the respondent simply announced its
decision and informed the employees, including the applicant, in blunt and offensive terms, that they could either stay or go but
the reduction in remuneration would apply. Simply because the applicant remained in the employment for a period of time,
clearly under protest, did not amount to consenting to the variation to his contractual arrangements. On any view of the
evidence, the respondent repudiated the applicant’s contract of employment, and the applicant did not accept that repudiation.
He was contractually bound to remain in employment which he did: Belo Fisheries v Froggett (1983) 63 WAIG 2394 per
Kennedy J at 2395.

21 Counsel for the applicant also referred to a decision of the House of Lords in Rigby v Ferodo (1988) ICR 429. In this case, the
employee was a lathe operator and had been employed since 1964. In 1982, the employer encountered serious financial
difficulty and as a result, reduced the wages of all employees by five per cent. The union, of which the employee was a
member, did not expressly accept or reject the proposed reduction on behalf of the employees. The employees did not consent
to this change. In 1984, the employee commenced proceedings for damages for breach of contract. At first instance, Ognall J
held that the employer had underpaid the employee and ordered damages be assessed.

22 On appeal to the Court of Appeal, the employer’s appeal was dismissed. In the House of Lords, in relation to the question of
the employee’s acceptance or otherwise of the variation to his contract, Oliver LJ said at 34-35 as follows—

“Whatever may be the position under a contract of service where the repudiation takes the form either of a walk-out by
the employee or of a refusal by the employer any longer to regard the employee as his servant, I know of no principle of
law that any breach which the innocent party is entitled to treat as repudiatory of the other party’s obligations brings the
contract to an end automatically. No authority has been cited for so broad a proposition and indeed Mr. Wingate-Saul
has not contended for it. What he has submitted is that where there is a combination of three factors, that is to say, (a) a
breach of contract going to an essential term, (b) a desire in the party in breach either not to continue the contract or to
continue it in a different form and (c) no practical option in the other party but to accept the breach, then the contract is
automatically brought to an end. My Lords, for my part, I have found myself unable either to accept this formulation as a
matter of law or to see why it should be so. I entirely fail to see how the continuance of the primary contractual obligation
can be made to depend upon the subjective desire of the contract-breaker and I do not understand what is meant by the
injured party having no alternative but to accept the breach. If this means that, if the contract-breaker persists, the
injured party may have to put up with the fact that he will not be able to enforce the primary obligation of performance,
that is, of course, true of every contract which is not susceptible of a decree of specific performance. If it means that he
also has no alternative to accepting the breach as a repudiation and thus terminating the contract, it begs the question.
For my part, I can see no reason in law or logic why, leaving aside for the moment the extreme case of outright dismissal
or walk-out, a contract of employment should be on any different footing from any other contract as regards the principle
that “an unaccepted repudiation is a thing writ in water and of no value to anybody”: per Asquith L.J. in Howard v.
Pickford Truck Co. Ltd [1951] 1 K.B. 417, 421.
My Lords, the one thing that is clear in this case is that the appellant had no intention whatever of terminating the
contracts of employment with its workforce except by compelling the acceptance of new contractual terms which Mr.
Rigby and his fellow C.S.E.U. members were, as they made it quite clear, unwilling to accept and which they never did
accept. Faced with that situation the appellant could have chosen to terminate their contracts on proper notice. It chose
not to do so. It continued to employ them, week by week, under contracts which entitled them to a certain level of wages
but withheld from them a part of that entitlement. I can, in those circumstances, see no answer at all to Mr. Rigby’s claim
and the trial judge and the Court of Appeal were, in my judgement, plainly right in the conclusions at which they arrived.
It has been submitted that there was some sort of implied acceptance on the part of Mr. Rigby of the appellant’s
repudiation by working on. At the trial this was put on the basis of estoppel, waiver and acquiescence. All three were
rejected by the trial judge and, in my judgement, he was, on the facts which he found, quite plainly right to reject them. I
can, for my part, see no other basis upon which it can be argued that the continued working by Mr. Rigby and his
acceptance for the time being and under protest of the wage that the appellant, with full knowledge of his lack of
agreement, chose to pay him is to be construed as an acceptance by him either of the repudiation by the appellant of the
original continuing contract or of the new terms which the appellant was seeking to impose.”

23 In my opinion, those observations have application for the purposes of the present case before the Commission.  A course open
to the respondent at the material time would have been to terminate the existing contracts of employment of the brokers and
offer fresh contracts on the revised terms that the brokers were free to either accept or reject.  It chose not to adopt that
approach. Instead the respondent purported to unilaterally vary the applicant’s contract of employment which it could not do.

24 As to the claim for the $14,000.00 salary payment, this was also a benefit under the applicant’s contract of employment that
was unilaterally removed as a consequence of the meeting in August 2001. The applicant has been denied the value of this
benefit that should be the subject of an order for compensation: HotCopper per Anderson J at par 24.

25 I am satisfied that the applicant has made out his two claims for denied contractual benefits and an order will now issue.

_________
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Result Declaration and order issued
Representation
Applicant Mr T Carmady of counsel
Respondent Mr D Barker of counsel
_________________________________________________________________________________________________________

Declaration and Order
HAVING heard Mr T Carmady of counsel on behalf of the applicant and Mr D Barker of counsel on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 (“the Act”), hereby—

(1) DECLARES that the applicant’s claims for denied contractual benefits are industrial matters for the purposes of the
Act.

(2) DECLARES that the applicant has been denied contractual benefits by the respondent by way of salary payments in
the sums of $42,087.58 and $14,000.00 respectively.

(3) ORDERS that the respondent pay to the applicant the total sum of $56,087.58 as denied contractual benefits less
any amount payable to the Commissioner of Taxation pursuant to the Income Tax Assessment Act 1936 and
actually paid within 21 days of the date of this order.

(Sgd.) S. J. KENNER,
[L.S.] Commissioner.

____________________
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Result Application for contractual benefits dismissed
Representation
Applicant Mr D Clarke (as agent)
Respondent Mr O Moon (as agent)
_________________________________________________________________________________________________________

Reasons for Decision
1 This is an application by Alex Cokic (“the applicant”) pursuant to s.29(1)(b)(ii) of the Industrial Relations Act 1979 (“the

Act”). The applicant is claiming annual leave entitlements due to him under his contract of employment with Graeme
Wheildon Pty Ltd (“the respondent”). The respondent claims that as the applicant has been paid all annual leave entitlements
due to him, the applicant is not owed any benefits under his contract of employment.

The Claim
2 The applicant claims he is owed $4,300.91 in annual leave entitlements which accrued to him for the duration of his

employment with the respondent (15 June 2000 and 27 November 2001). The applicant’s contract of employment details the
applicant’s entitlement to be paid annual leave (Exhibit A1 pages 4-6). The applicant’s annual leave claim does not include
payment for service covering the period between 7 August 2001 and 5 October 2001 when the applicant received workers’
compensation payments.

Background
3 In August and September 2001 the applicant was unable to work due to a work related injury. Whilst he was awaiting

acceptance of his workers’ compensation claim the applicant was paid sick leave and annual leave entitlements whilst unable
to work as confirmed in his pay slips (Exhibit A1, pages 9-10). When the applicant’s workers’ compensation claim was
accepted and the applicant received workers’ compensation payments for his period off work, annual leave and sick leave
entitlements paid to the applicant during the relevant period were deducted from the applicant’s income and re-credited back to
the applicant in September 2001. When the applicant was terminated in October 2001 he was paid an amount of $5,367.03 nett
in his final pay. The applicant’s final pay advice confirms that this amount included payment for wages due of $3205.12 gross
plus a payment at termination of 193.23 hours at a rate of $22.25 per hour which came to a gross figure of $4,300.91 (Exhibit
A1 page 12). The difference between the parties is that the applicant claims that the $4,300.91 paid to the applicant at
termination was not a payment for outstanding annual leave entitlements due to him. On this basis he claims he is due
$4,300.91 in annual leave entitlements.

4 The respondent argues that the amount of $4,300.91 which was paid to the applicant in his final pay was for annual leave
entitlements due to the applicant. The applicant was advised that this amount constituted his annual leave payment when the
applicant queried his final pay with one of the respondent’s employees soon after he was terminated. Thus no monies were
owing to the applicant for annual leave entitlements. In the alternative, the respondent argues that if it is found that the
applicant was not paid annual leave entitlements, the payment of annual leave should be restricted to an amount covering one
year of service as there was no provision under the applicant’s contract of employment to be paid pro rata annual leave
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entitlements for service in excess of 12 months. In support of this contention the respondent relies on the provisions of Clause
5. - Annual Leave of the applicant’s contract of employment (Exhibit A1, page 5).

Clause 5 reads as follows—
“5.1 You accrue four weeks paid leave for each twelve months (sic) service. “Service” does not include any period

of unpaid leave or any period in which you are receiving workers’ compensation or other similar benefits.
 5.2 Annual leave accrues pro rata on a weekly basis.”

Applicant’s Evidence
5 The applicant stated that when he received his termination payment of $5,367.03 nett from the respondent on 4 October

2001 he asked the respondent for clarification about this payment but he claimed that no specific information was given to him
about the nature of the payment. The applicant confirmed that he received a termination payment as stated on his payslip of
4 October 2001 but he claimed that this was not payment for annual leave entitlements owing. When asked what he understood
the termination payment to be he stated that it could have been for a range of things and that it was unclear to him as to why he
was paid this money. He stated that he was further confused as the annual leave payment debited from his pay on
20 September 2001 was for 194.54 hours, whereas on 4 October 2001 he was paid a lump sum payment based on a calculation
of 193.23 hours. He further claimed that the pay slip he received at termination did not adequately explain what he was being
paid and why.

Respondent’s Evidence
6 Ms Lisa Arcuri was the respondent’s office administrator for some of the time that the applicant was employed by the

respondent. When the applicant was terminated she had been re-employed by the respondent on a casual basis to undertake
payroll duties and one of her duties was to check the pay calculations prepared by the respondent’s pay clerk, Ms Guillaumier.
Ms Arcuri stated that it was Ms Guillaumier who made up the applicant’s final pay on 4 October 2001 and she checked Ms
Guillaumier’s calculations. Ms Arcuri stated that a handwritten calculation of monies owing to the applicant was completed to
determine how much was to be paid to the applicant prior to generating the applicant’s pay slip. Exhibit R1 confirms that the
applicant had 24.15 days or 193.23 hours of annual leave entitlements owing to him, which equated to an amount of
$4,300.91 based on an hourly rate of $22.25 per hour. In addition the applicant was entitled to be paid $3,205.12 as wages in
lieu of notice. This came to a total of $7,506.03 gross and this was the amount paid to the applicant at termination less tax. This
is confirmed in the applicant’s final payslip (Exhibit A1, page 12).

7 Ms Arcuri confirmed that when the applicant was first paid his annual leave entitlements in August 2001 he was paid at an
hourly rate of $17.49 per hour, but this was increased to a rate of $22.25 per hour in October 2001 when the applicant was
terminated, as the applicant was entitled to have his car and telephone allowance calculated in his hourly rate of pay for annual
leave purposes. Ms Arcuri stated that the reason for the discrepancy in hours paid in annual leave (194.54 hours compared to
193.23 hours) was due to a mistake being made in the initial calculation in August and September 2001. She stated that in any
event this was not an issue because the applicant was originally paid for 194.54 hours and this exact amount was later taken
back by the respondent and re-credited to the applicant’s annual leave accrual (Exhibit A1, page10). In support of her
calculations Ms Arcuri prepared a summary of the applicant’s period of service, his period of employment, his annual leave
accrual, and the amount actually paid (Exhibit R2) which confirms how the respondent arrived at the figure of $4,300.91. Ms
Arcuri understood that when the applicant sought details about his termination payment he was advised that the payment
included annual leave entitlements due to him.

Submissions
8 The applicant submitted that he had not been paid annual leave entitlements due to him as his termination payment did not

specify that it included a payment for annual leave. Further, as there was a discrepancy between the amount of monies paid at
termination and the amount of monies and hours paid in August and September 2001 as annual leave, the respondent could not
rely on the figure paid to the applicant at termination to satisfy its obligation to pay the applicant annual leave. The applicant
thus argued that he has demonstrated that he is owed $4,300.91 in annual leave entitlements.

9 The respondent submits that the evidence given in these proceedings clearly demonstrates that at termination the applicant was
paid $4,300.91 in annual leave entitlements due to him, therefore no monies are due to the applicant. The respondent also
argues that the applicant was told by one of the respondent’s employees that the applicant’s termination payment included
$4,300.91 in annual leave entitlements due to him. On this basis the respondent argued that the applicant was aware that part of
the applicant’s termination payment was for annual leave entitlements due to him. The respondent also relies on an extract of a
transcript of proceedings in relation to the applicant’s unfair termination claim against the respondent, matter No. 1901 of
2001. During these proceedings, which took place on 17 April 2002, the applicant was asked about his termination from the
respondent and any payments he received at the time. The applicant gave the following evidence—

“Mr Cokic, you did receive payment?---I did, but I don’t believe it was the correct payment for the circumstances of my
termination and as far as the figure of the redundancy or the termination payment, I don’t believe it was the correct
payment.
MR CLARKE: So how much were you actually paid, Mr Cokic?---I can’t remember the exact figure but the way the
letter was framed, it covered any excess annual leave that I had and it was just minimal - - bare minimal notice that was
paid to me without consideration - - -”

(Transcript page 21 and 21a)
Given this evidence, I find that it was clear to the applicant that he had been paid annual leave entitlements soon after he
received his termination payment.
Findings and Conclusions

10 In an application for contractual benefits under s.29(1)(b)(ii) of the Act, the onus is on the applicant to establish that the subject
of the claim is a benefit to which the applicant was entitled under his or her contract of employment. It is for the Commission
to determine the terms of the contract of employment and to ascertain whether the claim constitutes a benefit which has been
denied under the contract of employment, having regard to the obligations on the Commission to act according to equity, good
conscience and the substantial merits of the case (Belo Fisheries v Froggett [1983] 63 WAIG 2394; Waroona Contracting v
Usher [1984] 64 WAIG 1500; Perth Finishing College Pty Ltd v Watts [1989] 69 WAIG 2307).

11 It is clear that the applicant had an entitlement to annual leave. It was also not in dispute that the respondent paid the applicant
annual leave entitlements and sick leave entitlements in August and September 2001 pending the outcome of his workers’
compensation claim and that the applicant was aware that these entitlements would be debited from his wages and re-credited
to the applicant’s annual leave accruals once his workers’ compensation claim was finalised. It was on this understanding that
the applicant was originally paid annual leave and sick leave entitlements and these payments were reversed once the
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applicant’s workers’ compensation claim was finalised. It appears that it was as a result of this issue of payment and
reimbursement that there was confusion about the applicant not being paid the annual leave entitlements due to him.

12 On the evidence before me I am satisfied that the applicant has been paid all annual leave entitlements due to him under his
contract of employment with the respondent. I accept the respondent’s evidence and supporting documentation (Exhibits
R1 and R2) that the respondent has demonstrated that the applicant has been paid all annual leave entitlements due to him by
the respondent, even though the applicant argues that he was unaware that the termination payment he received on 4 October
2001 did not include a component for annual leave entitlements. I accept the respondent’s evidence and documents which were
tendered in these proceedings as to how the respondent calculated the applicant’s annual leave entitlements, and that the
payment to the applicant of $4,300.91 on 4 October 2001 reflects the entitlement due to the applicant for the period of the
applicant’s employment with the respondent. It is also clear that the applicant received this payment as this is confirmed by the
applicant’s bank details (Exhibit A1, page 8).

13 This dispute was whether or not the applicant was paid annual leave entitlements due to him when he received his final pay at
termination. It is surprising that the applicant was not aware that he was paid annual leave entitlements due to him at
termination. I find that it is likely that the respondent informed the applicant that part of his termination payment covered
annual leave entitlements when the applicant queried his termination payment with the respondent. I am supported in this view
by the evidence given by the applicant about his final payment in his claim for unfair dismissal against the respondent which
was heard on 4 April 2002. I thus find that the applicant has not made out his claim that he is owed annual leave entitlements.
Given that I have found that no payment is due to the applicant, it is not necessary to comment on the respondent’s alternative
submission.

14 An Order will now issue dismissing the application.

_________

2003 WAIRC 09215
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES ALEX COKIC, APPLICANT
v.
GRAEME WHEILDON PTY LTD, RESPONDENT

CORAM COMMISSIONER J L HARRISON
DATE OF ORDER TUESDAY, 2 SEPTEMBER 2003
FILE NO/S. APPLICATION 1129 OF 2002
CITATION NO. 2003 WAIRC 09215
_________________________________________________________________________________________________________

Result Application for contractual benefits dismissed.
_________________________________________________________________________________________________________

Order
HAVING HEARD Mr D Clarke as agent on behalf of the applicant and Mr O Moon as agent on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders—

THAT the application be and is hereby dismissed.
(Sgd.) J. L. HARRISON,

[L.S.] Commissioner.

____________________

2003 WAIRC 09223
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES ADAM JOHN FISHER, APPLICANT
v.
CALLUM ENTERPRISES PTY LTD, RESPONDENT

CORAM COMMISSIONER J L HARRISON
DATE OF ORDER WEDNESDAY, 3 SEPTEMBER 2003
FILE NO/S. APPLICATION 1672 OF 2002
CITATION NO. 2003 WAIRC 09223
_________________________________________________________________________________________________________

Result Application alleging unfair dismissal dismissed.
Representation
Applicant Mr A Fisher on his own behalf
Respondent Ms L Blackstock
_________________________________________________________________________________________________________

Reasons for Decision
1 This is an application by Adam John Fisher (“the applicant”) pursuant to s.29(1)(b)(i) of the Industrial Relations Act

1979 (“the Act”). The applicant alleges that he was unfairly dismissed from his employment as a delivery driver with Callum
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Enterprises Pty Ltd (“the respondent”) on 6 September 2002. The respondent argues that it was appropriate to summarily
terminate the applicant on 6 September 2002.
Background

2 The applicant commenced employment with the respondent on 28 November 2001 as a casual delivery driver and he became a
full-time employee on 14 March 2002. He worked 38 hours per week and was paid $14.00 per hour. His contract of
employment was pursuant to an offer and acceptance of employment dated 13 March 2002 (Exhibit A1). Under this “Offer of
Fixed Term Appointment” the applicant was to be employed from 14 March 2002 until 13 March 2003 and his appointment
was subject to the applicant signing a workplace agreement (Exhibit A2). The applicant signed a workplace agreement on
13 March 2002 and it was registered by the Commissioner of Workplace Agreements on 9 April 2002 (Exhibit A3). The
applicant’s contract of employment could be terminated by either party giving one week’s notice or by the payment of one
week’s wages in lieu of notice. Under the applicant’s workplace agreement the applicant did not have a set start time however,
reference is made to the employee being given due notice of the time he was expected to commence employment each day.
The workplace agreement also contains a disciplinary process for effecting termination.
The relevant parts of the disciplinary process are as follows—

“TERMINATION
….
2. It is agreed that dismissal procedures will consist of one verbal warning, followed by one written warning.

Warnings do not have to be incident related.
3. Any breach of Performance Standards, Appendix B (sic) or failure to undertake the Job Description, Appendix

A (sic) will be grounds to commence dismissal procedures.”
(Exhibit A2)

 Appendix B - Point 5 of the applicant’s workplace agreement had the following requirement relating to start times:
“The employee will ensure that they (sic) arrive at work promptly at the start time given by the employer. It is agreed that
lateness of more than 30 minutes on more than 2 occasions during the period of the contract will be grounds for
dismissal.”

(Exhibit A2)
Under the workplace agreement the applicant had to provide a mobile phone so that he was  able to be contacted at all times and
in return he was to be paid $10.00 per week towards phone expenses (Exhibit A2).

3 The respondent sold its operations on or about 14 November 2002 to a new owner and on that date the respondent’s existing
employees were employed by the new owner.

4 When the applicant was terminated on 6 September 2002 he was issued with an Employment Separation Certificate (Exhibit
A6). The certificate states the applicant was terminated for the following reason—

“Lateness for work after verbal and written warnings for other misconduct as well as lateness for work (sic).”
5 There was no dispute between the parties that the applicant was given a verbal warning in May 2002 in relation to a delivery

which he made to the Target Midland store. It was also not in issue that on 16 July 2002 the applicant was given a written
warning relating to the applicant not having a mobile phone and because the applicant arrived late to work on 7 May 2002,
7 June 2002, and 5 July 2002. The letter finished by stating that any further breach of the applicant’s workplace agreement
would result in immediate dismissal (Exhibit A4).
Applicant’s Evidence

6 The applicant maintained he did not breach his workplace agreement for lateness on 7 May 2002 and 5 July 2002. The
applicant stated that although he arrived late to work on those days it was not for a period greater than 30 minutes. The
applicant conceded however, that he was approximately one hour and twenty minutes late for work on 7 June 2002. He stated
that the first he knew that the respondent was unhappy about him being late for work was when he received the written
warning dated 16 July 2002 (Exhibit A4). Even though the applicant did not agree with being given this warning, he stated that
he accepted the written warning at the time because he was not being terminated.

7 The applicant confirmed that on 5 September 2002 he was two hours and fifty minutes late for work due to personal reasons.
The following day he was contacted by Ms Linda Blackstock by telephone when he was on his day off and told that he was
terminated. Later that day he met with Ms Blackstock and was handed a final pay advice (Exhibit A5) and given an
employment separation certificate (Exhibit A6). At termination the applicant was given one week’s pay in lieu of notice and he
was paid all annual leave entitlements due to him.

8 The applicant claimed that the verbal warning given to him in May 2002, on which the respondent relied to effect his
termination, was unfair. He stated that he was unable to make the delivery at the Target Midland store when required to do so
on 14 May 2002 because there was a large truck unloading at the time which would have prevented him from unloading for at
least 30 minutes. He stated that this situation had occurred before and on that occasion the applicant was prevented from
unloading for some time. The applicant thus decided to return the stock to the respondent for redelivery at a later time. The
applicant claimed that he was being harassed by the respondent around this time because he had recently made a workers’
compensation claim against the respondent. The applicant stated that his start times varied and that he was advised his start
time by his manager the day before, or next day’s start time was posted on the staff noticeboard.

9 After the applicant was terminated he applied for a number of jobs. He received unemployment benefits until approximately
six months after he was terminated when he obtained employment with Australia Post.
Respondent’s Evidence

10 Ms Blackstock stated that the applicant was terminated because he contravened the performance standards of his workplace
agreement. The respondent specifically relied on the provisions of the applicant’s workplace agreement relating to arriving
promptly at work (Exhibit A2 – Appendix B)

11 Ms Blackstock stated that the applicant was given a written warning for being late for work on 7 June 2002 (Exhibit A4). The
respondent also relied on the applicant being one hour and 15 minutes late for work on 12 August 2002, as confirmed on the
respondent’s run sheet for that day, which specifies the times that the applicant commenced loading his truck, the stores which
he visited and his return time, to terminate the applicant (Exhibit R1). This run sheet confirms that on this day the applicant
commenced work at 6.15am instead of 5.00am and this is confirmed by the applicant’s notation on the run sheet. Ms
Blackstock gave evidence that the normal start time for a delivery to Northam, which was the delivery that the applicant was
undertaking on this day, was 5.00am. In support of this she submitted copies of a number of run sheets for the period 30 May
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2002 to 4 July 2002 and 17 October 2002 to 4 November 2002 for drivers delivering to Northam (Exhibit R2). She stated these
run sheets confirm that whenever a run is to be made to Northam the normal start time is between 5.00am and 5.15am so that
the trucks can be loaded and arrive in Northam by 7.00am when the shops open. Ms Blackstock maintained that the applicant
was also late to work on 5 September 2002. She states that the run sheet for that day confirms this, and it also confirms that the
applicant noted on the run sheet that he was late that day (Exhibit R3).

12 Ms Blackstock stated that the applicant was given a verbal warning for not delivering goods on 14 May 2002 and that the non-
delivery of these goods was confirmed on the applicant’s run sheet for that day (Exhibit R6). She stated that the applicant
should have contacted his manager to obtain instructions about what he should do if goods could not be delivered however, he
did no do so. As the respondent believed that the applicant should not have returned the goods that he was required to deliver
the applicant was given a verbal warning. It was put to Ms Blackstock that the applicant’s manager was not at work at the time
the applicant arrived at the Target Midland store on 14 May 2002. Ms Blackstock could not confirm if this was the case but
stated that the manager should have been contacted on his mobile phone. Ms Blackstock confirmed that the applicant was
given a written warning on 16 July 2002 because he was arriving late to work and at that stage he had still not provided a
mobile phone as specified under his contract of employment.

13 Ms Blackstock stated that even though the respondent had the view that the applicant had misconducted himself, the
respondent decided to pay the applicant one week’s pay in lieu of notice when he was terminated.
Submissions

14 The applicant maintains that as he did not breach his workplace agreement there was no ground for the respondent to terminate
his contract of employment. He also claims that the process of effecting his termination was unfair.

15 The applicant is not seeking reinstatement. He is seeking compensation for his unfair termination amounting to the balance of
his fixed term contract which he maintains expired on 13 March 2003.

16 The respondent maintains that the applicant breached the terms of his contract of employment with the respondent and
misconducted himself sufficient to warrant summary termination. A proper process was followed as the applicant was given a
verbal warning followed by a written warning prior to being terminated.

17 The respondent argues that the applicant was not on a fixed term contract because there was a provision in the applicant’s
workplace agreement whereby his contract could be terminated by the giving of notice. Further as the respondent ceased
trading on 14 November 2002 the applicant could not have been employed beyond that date.
Findings and Conclusions
Credibility

18 In my view both witnesses gave their evidence honestly and to the best of their recollection.
19 This dismissal was summary in nature. The onus is on the applicant to demonstrate that the dismissal was unfair on the balance

of probabilities. However, there is an evidential onus upon the employer to prove that summary dismissal is justified. (see:
Newmont Australia Ltd v The Australian Workers’ Union, West Australian Branch, Industrial Union of Workers (1988)
68 WAIG 677 at 679).

20 The question of whether a person is guilty of misconduct justifying summary dismissal is essentially a question of fact and
degree. (see: Robe River Iron Associates v Construction, Mining Energy, Timberyards, Sawmills and Woodworkers Union of
Australia – Western Australian Branch & Ors (1995) 75 WAIG 813 at 819). In most cases the employee should be given an
opportunity to defend allegations made against them. In Bi-Lo Pty Ltd v Hooper (1992) 53 IR 224 at page 229 the Full Bench
of the South Australian Commission observed—

“Where the dismissal is based upon the alleged misconduct of the employee, the employer will satisfy the evidentiary
onus which is cast upon it if it demonstrates that insofar as was within its power, before dismissing the employee, it
conducted as full and extensive investigation into all of the relevant matters surrounding the alleged misconduct as was
reasonable in the circumstances; it gave the employee every reasonable opportunity and sufficient time to answer all
allegations and respond thereto; and that having done those things the employer honestly and genuinely believed and had
reasonable grounds for believing on the information available at that time that the employee was guilty of the misconduct
alleged; and that, taking into account any mitigating circumstances either associated with the misconduct or the
employee’s work record, such misconduct justified dismissal. A failure to satisfactorily establish any of those matters will
probably render the dismissal harsh, unjust or unreasonable.”

21 At common law the nature of a fixed term contract is that such a contract cannot be terminated by the giving of notice, except
where there is an express provision empowering the parties to terminate by the giving of notice.

22 On the facts as I find them I am satisfied, at least on balance, the respondent has not demonstrated that the applicant was guilty
of gross misconduct justifying summary dismissal. However, I am not satisfied that in all of the circumstances the applicant
was treated unfairly and harshly. Even though the applicant did not warrant being summarily terminated, in my view the
respondent was entitled to terminate the applicant’s employment by the giving or payment of notice.

23 I find that the applicant was employed on a full-time basis pursuant to a workplace agreement, from 14 March 2002 through to
6 September 2002. Given the specific requirements in this agreement relating to the applicant being at work on time it was
open for the respondent to be concerned about the applicant’s persistent late starts. Throughout the applicant’s employment the
respondent took issue with the applicant not arriving at work on time and the applicant’s lateness was officially raised with him
on 16 July 2002 when the applicant was advised in writing that his persistent lateness would lead to termination (Exhibit A4).
Even though the applicant did not have a set start time each day, the evidence was clear that he was informed of his start time
for each day at least the day before. The evidence demonstrates that throughout his employment with the respondent the
applicant was late to work on 7 May 2002, 7 June 2002, 5 July 2002, 12 August 2002 and 5 September 2002 (Exhibit R3).
Even though the applicant maintained that he had not breached his workplace agreement sufficient to warrant a warning as
some of the days he was late was for a period less than 30 minutes I find that as the applicant was consistently late to work that
this warranted the respondent taking disciplinary action against him. Further, the applicant conceded that he was late on two
occasions for excessive periods. He was approximately one hour and twenty minutes late for work on 7 June 2002 and it was
also not in issue that on 12 August 2002 the applicant was one hour and fifteen minutes late for work.

24 Even though the applicant was given a verbal warning for not delivering goods on 14 May 2002 I accept the applicant’s
explanation as to why he did not deliver the goods required of him on that day.

25 Even though I have concluded that the respondent had sufficient reason to terminate the applicant’s contract of employment in
my view the applicant was treated unfairly given the manner of his termination. The applicant was terminated by Ms
Blackstock over the telephone on 6 September 2002 in a summary fashion. I accept that Ms Blackstock did not discuss the
specific reasons for the applicant’s termination and what if any investigation the respondent had undertaken in order to
determine why the applicant was coming to work late on a consistent basis.



83 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 3159

26 Even though the applicant was treated in a procedurally unfair manner in relation to the way he was terminated, this does not
outweigh the fact that the applicant was persistently late to work and that he was warned that his contract of employment could
be in jeopardy because of this ongoing lateness (Exhibit A4). The applicant was also reminded in July 2002 that he still did not
have a mobile phone which was a requirement under his contract of employment. Subsequent to receiving a written warning on
16 July 2002 the applicant was again late for work on 12 August 2002 and 5 September 2002, as confirmed by the contents of
Exhibits R1 and R3 which are run sheets for those dates. In the circumstances I find that it was open to the respondent to
terminate the applicant’s contract of employment on notice. As the respondent paid the applicant one week’s pay in lieu of
notice at termination, as required under the applicant’s contract of employment, the applicant is therefore not due
compensation for his unfair termination.

27 The applicant relies on his contract of employment ceasing on 13 March 2003 and claims that he should be paid the balance of
his fixed term contract of employment. As the applicant’s contract was able to be terminated on notice, and the applicant was
paid one week’s pay in lieu of notice at termination therefore this claim fails.

28 The application will now be dismissed.
_________

2003 WAIRC 09222
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES ADAM JOHN FISHER, APPLICANT
v.
CALLUM ENTERPRISES PTY LTD, RESPONDENT

CORAM COMMISSIONER J L HARRISON
DATE OF ORDER WEDNESDAY, 3 SEPTEMBER 2003
FILE NO/S. APPLICATION 1672 OF 2002
CITATION NO. 2003 WAIRC 09222
_________________________________________________________________________________________________________

Result Application alleging unfair dismissal dismissed
_________________________________________________________________________________________________________

Order
HAVING HEARD Mr A Fisher on his own behalf and Ms L Blackstock on behalf of the respondent, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act, 1979, hereby orders—

THAT the application be and is hereby dismissed.
(Sgd.) J. L. HARRISON,

[L.S.] Commissioner.

____________________

2003 WAIRC 09159
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES PETER SAMUEL FOGARTY, APPLICANT
v.
JAMMS PTY LTD TRADING AS CENTURY 21 ACTIVE REALTY (WA), RESPONDENT

CORAM COMMISSIONER P E SCOTT
DATE THURSDAY, 28 AUGUST 2003
FILE NO. APPLICATION 886 OF 2003
CITATION NO. 2003 WAIRC 09159
_________________________________________________________________________________________________________

Result Application dismissed
Representation
Applicant On his own behalf
Respondent No appearance
_________________________________________________________________________________________________________

Reasons for Decision
(Extemporaneously)

1 This is an application made pursuant to s.29 of the Industrial Relations Act 1979 (“the Act”). It is a claim essentially of unfair
dismissal. Although the application also refers to outstanding benefits, it does not appear to be an application for contractual
benefits denied, but rather for compensation for loss of income and injury.

2 The application was filed on 9 June 2003 saying that it related to a termination of employment on 13 May 2003. On 30 June
2003, the Registrar wrote to the applicant in the following terms formal parts omitted:

“Your application cannot proceed until you lodge a declaration of service (Form 2).
If you still wish to proceed with your application you need to send the completed Declaration of Service (Form 2), a copy
enclosed, as soon as possible.
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Alternatively, if you no longer wish to continue with your application you need to send us a completed Notice of
Discontinuance (Form 23), copy enclosed, as soon as possible.
It is important that you respond to this letter, otherwise your application will be listed for hearing and may be dismissed.
If you have any questions please telephone the Registry on 9420 4444.”

3 and is signed for the Registrar.
4 There was no Declaration of Service filed, nor was there a Notice of Discontinuance filed. On 4 August 2003, a Notice of

Hearing was sent to the applicant at his address contained in the Notice of Application for him to show cause why the
application should not be dismissed, and that Notice of Hearing was for today’s date, thereby giving just over 2 weeks notice
of today’s hearing.

5 By facsimile transmission, received at 3.03pm yesterday afternoon, the applicant communicated with the Commission for the
first time and has today attended and submitted that the reason for the delay in this application being served on the respondent
is that he was seeking employment. He commenced a new appointment on 23 June 2003. I understand from him that it took all
of his energies to obtain the new employment and then he was in a position which required him to focus on the job to bring
things under control. He acknowledges receiving the letter from the Registrar of 30 June 2003. He says that he now believes
that he is at a point where he can proceed with confidence and believes that it is important that he serve the Notice of
Application personally rather than impersonally, by mail.

6 I have taken account of the applicant’s comments in deciding whether the application ought be dismissed. I note the following.
The application was filed almost 3 months ago. On 30 June 2003, the applicant was reminded of the requirement to serve the
application and also informed that if he failed to do so the application may be called on and dismissed. Thirty five days later
the Commission sent to the applicant the Notice of Hearing for today’s hearing giving him 22 days notice of this hearing. Still
no Notice of Application was served on the respondent, and no Declaration of Service filed, and as at today’s date, almost
3 months after the application was filed, there has been no service on the respondent.

7 The Act provides that an application claiming unfair dismissal is to be filed no later than 28 days from the date of dismissal.
Regulation 89(1) of the Industrial Relations Commission Regulations 1985 (“the Regulations”) says—

“In respect of service the party by or on behalf of whom any notice or document is filed or issued in a proceeding before
the Commission shall forthwith thereafter effect service upon other parties entitled to be served unless the Commission
otherwise directs.”

8 “Forthwith” is the requirement for service, and that means immediately, without delay.
9 The time frames set out in the Act and Regulations are there for a purpose, to ensure that unfair dismissal claims are dealt with

expeditiously, and so that employers faced with an unfair dismissal claim will know within a very short time after 28 days
whether or not they are faced with an unfair dismissal claim and need to prepare for it. After that time one would assume the
employer is free to conclude that no such claim has been filed.

10 In this case the delay in service has been approximately 11 weeks from the date of filing. The applicant says he has devoted his
energies to finding employment and making a success of that, and the reality is that that is his obligation. He has an obligation
to mitigate his loss in a claim of unfair dismissal. However, he also has an obligation to serve the application on the
respondent. He has failed to do so despite a reminder from the Registrar, and in spite of a Notice of Hearing which gave him
more than 2 weeks notice of this hearing. Accordingly, in the circumstances, it is my decision that this application will be
dismissed.

_________

2003 WAIRC 09158
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES PETER SAMUEL FOGARTY, APPLICANT
v.
JAMMS PTY LTD TRADING AS CENTURY 21 ACTIVE REALTY (WA), RESPONDENT

CORAM COMMISSIONER P E SCOTT
DATE OF ORDER THURSDAY, 28 AUGUST 2003
FILE NO. APPLICATION 886 OF 2003
CITATION NO. 2003 WAIRC 09158
_________________________________________________________________________________________________________

Result Application dismissed
_________________________________________________________________________________________________________

Order
HAVING heard the applicant on his own behalf and there being no appearance for the respondent, the Commission, pursuant to the
powers conferred under the Industrial Relations Act 1979, hereby orders—

THAT this application be, and is hereby dismissed.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.

____________________
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2003 WAIRC 09100
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES BRADFORD JAMES HOOKER, APPLICANT
v.
THE OWNERS OF STRATA PLAN 5679 KASHMIR, RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED THURSDAY, 21 AUGUST 2003
FILE NO. APPLICATION 1809 OF 2002
CITATION NO. 2003 WAIRC 09100
_________________________________________________________________________________________________________

Result Application dismissed
Representation
Applicant Mr P Mullally as agent
Respondent Mr O Moon as agent
_________________________________________________________________________________________________________

Reasons for Decision
1 This is an application made pursuant to s.29(1)(b)(i) of the Industrial Relations Act, 1979 (“the Act”). The applicant, Mr

Bradford James Hooker, alleges that he was dismissed unfairly by the respondent company, The Owners of Strata Plan
5679 Kashmir, on 4 October 2002. In the application dated 31 October 2002 the applicant states that he was dismissed due to a
dispute he had with one owner in the complex. The applicant does not seek reinstatement but compensation for the loss of
employment.

2 The applicant says that he was appointed to the position of Caretaker in 1996 and that his employment is governed in part by
the draft letter of appointment [Exhibit A1]. Prior to termination the applicant was being paid $370.00 per week plus
superannuation of eight percent. The applicant says that he performed the following duties—

“I mostly did cleaning, looked after the property, liaison with real estate agents regarding tenancies of rental, assisted
tenants with registering with electricity and power and phone… I tidied the laundry. I patrolled the car park…Changing
lights, keeping an eye on the lift…. and also domestic disputes and things like that. I’d liaison with the police or the
tenants, et cetera” (Transcript p 7).

3 The applicant worked a 32 hour week but states that he was on call 24 hours a day. The applicant reported to the Strata
company management and specifically to Ms R Pearman. In the latter part of his employment the applicant reported to Mrs L
Ridley of Simply Strata. The applicant says that he never attended management committee meetings of the strata company or
received any documents.

4 On the day of termination, 4 October 2002, the applicant says there was a knock on his door and the bell also rang. He says
that he went to the door and Mr John Mathias and his father were standing at the door. The applicant opened the flyscreen and
into his hands was shoved an envelope. Mr Hooker says that they looked at him smirked and departed. Contained in the
envelope is a letter dated 4 October 2002 [Exhibit A2] which states as follows—

“Dear Mr Hooker
The Kashmir Strata Management Council Committee are writing to advise you that we are restructuring our business
objectives, and therefore we no longer require your services.
Please accept this as two weeks notice.”

5 Prior to receiving his letter of termination the applicant says that he had no information that the business was restructuring.  He
says that there was no discussion on 4 October 2002. After the two men had left Mr Hooker closed the door, opened the
envelope and then rang his solicitor.

6 Following his termination the applicant continues to reside as a tenant at Kashmir. He continues to receive calls from owners
and tenants which he says cause him annoyance. After his termination the applicant confirmed that his hairdressing registration
was in order and registered for Centrelink. Exhibit A4 is the applicant’s Jobseeker diary which lists the positions applied for by
the applicant. All applications were ultimately unsuccessful. The applicant also compiled a list of job applications [Exhibit
A5], and inquiries. The applicant had no success in obtaining alternative employment. The applicant also sought the assistance
of PVS Workfind where he had undertaken a 3 day course on introduction to computers, the applicant says that he contacts this
service weekly and sees them on a three weekly basis.

7 The applicant says that he was never offered any residual duties by the respondent and he says that he possibly would have
considered taking some if an offer had been made.

8 In cross-examination the applicant states that he did private work for the owners but that this was not part of his duties and he
was not paid for it. He says that he received unemployment benefits from December and that he has had no other form of
income since that time.

9 The applicant says that a situation arose where a person had held up a bank and was bleeding. Mr Hooker telephoned the police
and Mrs Bedminster “stuck her nose in and I told her to mind her own bloody business” (Transcript p 19). In relation to the
minutes of the meeting held on 12 August 1997 and Mr Mathias’ letter regarding the applicant’s lack of civility; the applicant
says that he had difficulties with both Mr Mathias Junior and Senior from the beginning of his appointment and he had advised
Ms Pearman that he would have nothing to do with them.

10 By letter dated 20 January 2001 the applicant advised that he would no longer be seeking additional part time work as it was
causing too many hassles. The applicant also stated that he refused to do the lawn mowing. The applicant says that he sent a
letter [Exhibit R2] to Ms Pearman which relates to an incident involving Mrs Larsen. The applicant says that he had a private
arrangement between himself and Ms White for the unit to be revamped and that Mrs Larsen had attempted to interfere in the
matter. He further says that he returned various items to the unit.

11 The applicant says that he worked no set hours. In summer he did his work early in the morning before it got too hot. He agrees
that it was a fairly flexible working arrangement. He says that there were no complaints from the Committee in regards to his
hours.
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12 The applicant says that after he was terminated by the respondent Mr Armstrong contacted him to confirm the notice payment.
During the conversation Mr Armstrong asked whether the applicant could keep an eye on the place for three weeks to which he
declined. He says that the only other discussion with anyone from the committee occurred when Mr H Lawrence gave him a
cheque and he responded by saying “I’ll see youse in court”.

13 Mr Gregory Armstrong gave evidence that he became the Chairman of the council of owners following the meeting of
16 September 2002. Point 9.6 of the minutes [Exhibit R5] reads—

“9.6 Mr Armstrong thought there was no need for a caretaker, and that the crack on the walkways could easily be sorted
out.”

The minutes also state—
“9.8 Mr Armstrong suggested a security system in place of a caretaker, which would cost approximately $20,000, but
would be a one off payment only. Most people at the meeting agreed with this. The incoming council would discuss all
these alternatives and deal with the caretakers duties and wages etc., and decide what to do pertaining this matter.”

Mr Armstrong says this is a true record of the discussion and that other people in the meeting raised the position of the
caretaker. He says that the meeting concerned the finances of the respondent and Ms Ridley was unable to answer their
questions which was a concern to the committee.

14 The minutes of the meeting on 24 September 2002 [Exhibit A6] at point 5.3.2, state—
“Current wage $638.00/2 wks* Holiday taken in 4/5/2001 – weeks. Total owing 19 weeks. Currently owed $7030??
Mrs Bedminster said she had found out that he need not have been paid loading on his leave. Mrs Salamouris stated that
Superannuation was paid at 8%. The Chairman suggested that we could no longer afford the Caretaker, and it was
decided to wait until handover to see how much money was owing to him, and to appraise the position of the caretaker.”

Mr Armstrong says the committee had been in contact with Ms Ridley to determine the liability to the applicant as they did not
have the books. He says that from his assessment of the finances and the duties required, a caretaker was not required and the
committee was not in a financial position to employ one. He states that at that time no decision had been taken.

15 Mr Armstrong states in relation to the minutes of the meeting of 3 October 2002 [Exhibit A7] that he would have contacted
Centrelink, the Tax Department and the Industrial Commission to determine their liability and also to find out what procedures
need to be followed. He says that at that point in time during the meeting the decision was made to terminate Mr Hooker’s
services. Mr Armstrong states that the applicant was terminated as—

“we believed that we didn’t have enough funds to carry us through to the end of the year” (Transcript p 48).
16 Mr Armstrong had two to three discussions with the applicant following his termination regarding the amount of money that

was to be paid and the leave that was owing. He says that the termination period was adjusted from 2 to 5 weeks following
advice. He says that he has no recall of the applicant calling regarding an underpayment of wages. He thought, through his
discussion with the applicant, that Mr Hooker agreed with the amounts reached. Mr Armstrong says that there were three
meetings held prior to a final decision being made about the caretaker’s role.

17 Under cross examination Mr Armstrong states that if the finances could have been sorted out then they could have raised the
money to erect a security gate around the premises; but that was a future projection. He agrees that he put forward at the
16 September 2002 meeting an option to dispense with the caretaker and to find another way to secure the premises. He says
that the finances were in difficulties and that one cost that was looked at was the caretaker. During the meeting he was elected
Chairperson and says that there was no discussion with the applicant prior to his termination as no decision had been made. He
concedes that there was a possibility that the caretaker’s position would need to be dispensed with for financial reasons.

18 Mr Armstrong did not speak to the applicant on 3 October 2002 as the meeting did not finish until late in the evening. In
relation to the redundancy being raised with the applicant the following exchange is enlightening—

“Well, I suggest to you, Mr Armstrong, that it was never raised with him until the written notice had been given to him, if
it was ever raised at all?---That would be so.
That’s correct, is it?---Yes” (Transcript p 55).

19 Mr Armstrong says that in relation to the meeting on 24 September 2002 they were awaiting the books and records from
Simply Strata to determine the financial position of the respondent, and that the financial position would determine the position
of the caretaker. Mr Armstrong states as follows—

“Is it fair to say though that the principle upon which you were working was that the caretaker’s position would be
abolished?---Based on the position that we understood, that we didn’t have any substantial funds to continue that position.
Yes. In fact - -?---But we weren’t aware of that at that stage, not clear enough”. (Transcript p 57)

20 Mr James Richard Mathias gave evidence that he first met Mr Hooker in 1996 and that he attempted to introduce himself to Mr
Hooker—

“Mr Hooker was down doing some gardening by the fence and I went down and I said “Good day. I believe you’re the
new caretaker” and he looked at me and he said “Who the f*** are you?”” (Transcript p 58).

21 Mr Mathias is an owner of one unit in which his son resides. He was chosen by the council of management to deliver the letter
to the applicant. On the day of termination he knocked on the door and Mr Hooker answered. Mr Mathias’ son was with him
and was about 10 to 15 yards away. Mr Mathias was concerned that Mr Hooker might become violent. He says that the
applicant shouted “What” before he could speak, grabbed the letter and slammed the door in his face. He says that he was
unable to speak to the applicant but he wanted to explain that the letter was from the council of management of Kashmir and
that it concerned his future employment (Transcript p 59). After the door had been slammed Mr Mathias walked away.

22 Under cross examination Mr Mathias says that he had not spoken to the applicant since being abused in 1996.
23 There are few points of relevance in determining this matter which rely on an assessment of the credibility of witnesses. Mr

Hooker’s account of what transpired at his doorway on 4 October 2002 is at variance to the account of Mr Mathias. Mr
Hooker’s evidence paints a picture of some unpleasant behaviour on the part of Mr Mathias and his son. He says that the letter
was shoved in his hand and that they smirked and departed. Mr Mathias’ account is that he took his son with him as he was
concerned that Mr Hooker might be violent. He says that Mr Hooker shouted “what” at him, grabbed the letter and slammed
the door. I would favour the evidence of Mr Mathias as more reliable and believable.

24 It is effectively common evidence that there was a history of conflict between Mr Hooker and Mr Mathias and his son;
particularly his son. It was not the best choice to then delegate Mr Mathias to deliver the letter of termination. However, whilst
Mr Hooker appeared to answer questions without hesitation and quite directly, it was apparent by his demeanour and his
answers that he could be aggressive in his approach. Mr Mathias says that when he first met Mr Hooker, Mr Hooker simply
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replied, “Who the f*** are you?” There were other tensions between residents of the units and Mr Hooker which Mr Hooker
considers to be the fault of others. I am not confident that this was the case, but there is nothing more specific that needs to be
determined for the purposes of this application. I have greater confidence in the evidence of Mr Mathias.

25 I accept also the evidence of Mr Armstrong. It is clear from Mr Armstrong’s evidence that the decision to terminate Mr
Hooker’s services was finally taken on 3 October 2002. The Committee meeting finished late on that day and hence Mr
Hooker was not advised until the next day. It is clear that the Committee had been considering their finances and Mr Hooker’s
position since their meeting on 16 September 2002. Mr Hooker was not made aware of these considerations and was not aware
that his position was in jeopardy until he read his letter of termination on 4 October 2002. This is the evidence of Mr
Armstrong. Mr Mathias was given the task of delivering the letter conveying the Committee’s decision to Mr Hooker. There
was no sense in the evidence of Mr Mathias that he was going to discuss the termination with Mr Hooker and any alternatives
that might have been possible. I am sure that Mr Mathias was sent to simply advise Mr Hooker of his termination.

26  Mr Armstrong’s evidence is that the respondent could no longer afford to pay a caretaker. I accept this evidence. In that sense
then Mr Hooker’s job was made redundant. The duties which Mr Hooker used to perform were ceased except for some
cleaning duties which were then contracted out. Mr Hooker says that he would possibly have considered taking on some
residual duties if an offer had been made. I doubt from hearing his evidence that Mr Hooker would have considered favourably
such an offer. However, it is the case that no such offer was ever made to Mr Hooker, other than Mr Hooker was asked by Mr
Armstrong, post his dismissal, to look after the place for another three weeks and this proposition was rejected.

27 It is clear from the evidence that Mr Hooker was made redundant on 4 October 2002 due to the financial constraints of the
respondent. This is not challenged seriously by the applicant. Redundancy is defined by Section 40(1) of the Minimum
Conditions of Employment Act 1993 as—

“redundant” means being no longer required by an employer to continue doing a job because the employer has decided
that the job will not be done by any person.

Section 41 reads:
“41. Employee to be informed

(1) Where an employer has decided to — 
(a) take action that is likely to have a significant effect on an employee; or
(b) make an employee redundant,

the employee is entitled to be informed by the employer, as soon as reasonably practicable after the
decision has been made, of the action or the redundancy, as the case may be, and discuss with the
employer the matters mentioned in subsection (2).

(2) The matters to be discussed are —
(a) the likely effects of the action or the redundancy in respect of the employee; and
(b) measures that may be taken by the employee or the employer to avoid or minimize a significant effect,

as the case requires.”
28 The complete job which Mr Hooker performed no longer existed; however some residual duties continued. This is not

uncommon in matters of redundancy. On behalf of the applicant it is said that Mr Hooker may have performed those residual
duties if they were offered to him. It is clear from my findings that I do not consider that Mr Hooker would have accepted
those residual duties. The main complaint of the applicant is that s.41 of the Minimum Conditions of Employment Act 1993 was
not complied with. In other words, the termination was effected without discussions as to the effects of the redundancy or ways
to minimise these effects. Section 41 of the MCE Act applies certain requirements. They are requirements which by virtue of
that Act become part of the contract of employment (see the Industrial Appeal Court decision in Garbett v Midland Brick
Company Pty Ltd 83 WAIG 893), and the obligation is upon the employer to ensure that they comply with the requirements.

29 The committee finally decided to terminate Mr Hooker’s services at their meeting on 3 October 2002 after having firstly
considered their financial position. Mr Hooker was advised as soon as reasonably practicable thereafter, namely he was given a
letter of termination on 4 October 2002. Past that point however there was no attempt or thought given to compliance with the
requirements of s.41 of the MCE Act. It is not realistic to view the approach of Mr Mathias and his son as an attempt to engage
in proper discussion with Mr Hooker about the alternatives open to him. The history of conflict between them was obvious in
the evidence of Mr Mathias. He took along his son because he was concerned that Mr Hooker would become violent.

30 In summary then the termination was by way of redundancy; there being no continuing job for Mr Hooker, or for anyone else.
The termination was sudden and was a shock to Mr Hooker in that he was not aware and was not advised that the committee
was considering abolishing his position. The job had to be abolished as the committee could not no longer afford to pay for all
of the services provided. There was no compliance with, and no attempt to comply with, the requirements of section 41(2) of
the MCE Act by the respondent. I am not convinced that Mr Hooker would have undertaken the residual cleaning duties if they
were offered to him, and they were not. The applicant was paid his correct entitlement to notice after some discussion with Mr
Armstrong.

31 The first question is whether in all the circumstances the dismissal of Mr Hooker was harsh, oppressive or unfair (Undercliffe
Nursing Home –v- Federated Miscellaneous Workers’ Union of Australia, Hospital, Service and Miscellaneous, WA Branch
65 WAIG 385). In the decision of the Industrial Appeal Court In Garbett v Midland Brick Company Pty Ltd 83 WAIG
893 Heenan J said—

“Obviously, a dismissal which is wrongful because it constitutes a breach by the employer of the terms of the contract of
employment is one which may very well be unfair, even if not harsh or oppressive, but I do not regard that as always or
necessarily being so. Even if such a wrongful dismissal at law should be characterised as a case of unfair dismissal within
the meaning of s 29(3)(h) of the Industrial Relations Act it does not follow that the dismissed employee is thereby
automatically entitled to relief under s 23A.”
……
Accordingly, a claimant who can establish that his dismissal has been effected in breach of the terms of his employment,
and is thus wrongful at law, may be on the way to establishing a case of harsh, oppressive or unfair dismissal but he will
need to establish more than merely this in order to show that the breach of the employment contract was of sufficient
gravity or significance to bring it within the scope of s 23(3)(h) and, even then, that he has an entitlement to payment or
compensation going beyond any payments which have been received from the employer before relief will be granted
under s 23A”.
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32 Mr Hooker was cross-examined in some detail about his demeanour and performance in his job. I do not go to that evidence in
any detail except to say that Mr Hooker clearly did not get along with some of the people in the units, could on occasion be
difficult to deal with and there was hence occasional conflict. However, it is clear from that evidence that Mr Hooker was a
long serving employee who was diligent, in the main performed well in his duties, was commended for his work at times and
could likewise be abrasive at times. What is also clear is that he was not dismissed due to his performance. He was made
redundant due to the financial position of the respondent. The decision then to terminate his services was not unfair. There was
simply no longer a job to be done.

33 The manner of dismissal could and should have been handled differently. The committee had no regard for Mr Hooker’s
circumstances in effecting the dismissal and in the timing of the dismissal. In that sense the manner of dismissal was unfair.
The difficulty is that if a better approach had been adopted then I am sure that Mr Hooker would have been left in the same
position; namely he would have been left without employment. Perhaps the best he could have achieved would have been a
delay in the termination or the ability to work out his notice period. There is no evidence to support either of these possibilities
as being practical options. There is evidence to the effect that, having been dismissed, Mr Hooker understandably did not want
to continue to work for the respondent for a three week period.

34 In the decision of the Industrial Appeal Court in Shire of Esperance –v- Peter Maxwell Mouritz 71 WAIG 891 his Hon
Kennedy J stated:

“Whether an employer, in bringing about a dismissal, adopted procedures which were fair to the employee is an element
in determining whether the dismissal was harsh or unjust – see The Law of Employment, Macken, McCarry & Sappideen,
3rd ed, 277-278, and the authorities there cited. In some cases, this can be a most important circumstance. But in any case
such as the present, no question of the invalidity of a decision, as such, falls for determination. The case does not turn
simply upon the respective legal rights of the parties”.

35 Given this background the question is whether, in accordance with the principle enunciated in the Undercliffe case, Mr Hooker
can be said to have received a fair go all round. If the termination had been handled differently then as I have said I consider
that Mr Hooker would have been left in substantively the same position. However, the suddenness of the termination, the lack
of compliance by the employer with their obligations under section 41(2) of the MCE Act, and the lack of consideration of Mr
Hooker’s circumstances (who was 53 years of age, lived in the units and had been a diligent employee for more than 6 years)
lead me to conclude that the dismissal was, on balance, unfair.

36 Mr Hooker cannot be reinstated as there is no job left. He has sought to properly mitigate his loss and this is not seriously
challenged by the respondent. There can be no loss of ongoing employment as there was no ongoing employment to be had. It
is common ground that Mr Hooker’s contract contained no provision for redundancy and that such a provision cannot be
implied into the contract (Dellys v Elderslie Finance Corporation Ltd 82 WAIG 1193).

37 The parties were asked to address the decision of the Full Bench in Epath WA Pty Ltd -v- Adriansz 83 WAIG 454 and whether
the absence of a redundancy payment to Mr Hooker was unfair and hence whether Mr Hooker should be compensated by the
payment of a redundancy amount. The applicant submitted that the lack of a redundancy payment was unfair and a payment
equivalent to two weeks for every year of service would be appropriate (as per Frederick John Rogers v Leighton Contractors
(1999) 79 WAIG 3551). The respondent submitted that there was no unfairness, but in the event that the Commission was
minded to award a redundancy payment then the provisions arising from the Termination, Change and Redundancy case
should be followed.

38 I say nothing further on these submissions as the Industrial Appeal Court handed down a decision on appeal in the matter of
Epath WA Pty Ltd -v- Adriansz [2003] WASCA 175 prior to this decision issuing. The parties were given the opportunity to
make further submission on that decision. It is clear from the judgement of Scott J that—

“In my opinion, Mr Adriansz could only have suffered a “loss” within the meaning of s 23A(1)(ba) of the Industrial
Relations Act if he was deprived of something to which he was lawfully entitled. As I have said, the judgment of this
Court in Dellys is authority for the proposition that where there is no provision in an award or term of a contract which
provides for redundancy, then it cannot be implied into the terms and conditions of service. It follows that Mr Adriansz
had no entitlement to redundancy and, as a consequence, he suffered no “loss” by reason of the failure by Epath to pay
him a redundancy sum”.

Mr Hooker is left in a similar position. There is no entitlement to a redundancy payment and hence he has incurred no loss.
39 There is no evidence to support a finding of injury (as per the Full Bench decision in Nicholas Richard Lynam –v- Lataga Pty

Ltd 81 WAIG 986).
40 Accordingly, I can find no loss attributable to Mr Hooker and whereas I find that Mr Hooker was dismissed unfairly, I find

also that Mr Hooker cannot be awarded any remedy pursuant to section 23A of the Act. Hence an order will issue dismissing
the application.

_________

2003 WAIRC 09101
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES BRADFORD JAMES HOOKER, APPLICANT
v.
THE OWNERS OF STRATA PLAN 5679 KASHMIR, RESPONDENT

CORAM COMMISSIONER S WOOD
DATE OF ORDER THURSDAY, 21 AUGUST 2003
FILE NO. APPLICATION 1809 OF 2002
CITATION NO. 2003 WAIRC 09101
_________________________________________________________________________________________________________

Result Application dismissed
Representation
Applicant Mr P Mullally as agent
Respondent Mr O Moon as agent
_________________________________________________________________________________________________________
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Order
HAVING heard Mr P Mullally on behalf of the applicant and Mr O Moon on behalf of the respondent, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act, 1979, hereby orders—

THAT the application be and is hereby dismissed.
(Sgd.) S. WOOD,

[L.S.] Commissioner.

____________________

2003 WAIRC 08233
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES PREM SINGH MALIK, APPLICANT
v.
MR PAUL ALBERT, DIRECTOR GENERAL OF EDUCATION DEPARTMENT OF WESTERN
AUSTRALIA, RESPONDENT

CORAM COMMISSIONER J L HARRISON
DATE OF ORDER FRIDAY 2 MAY 2003
FILE NO/S. APPLICATION 151 OF 2003
CITATION NO. 2003 WAIRC 08233
_________________________________________________________________________________________________________

Result Application to accept applicant’s claim which was lodged out of time granted
Representation
Applicant Mr A Randles (of counsel)
Respondent Ms K Jack
_________________________________________________________________________________________________________

Reasons for Decision
1 On 7 February 2003 Prem Singh Malik (“the applicant”) referred a claim to the Western Australian Industrial Relations

Commission (“the Commission”) pursuant to s.29(1)(b)(i) of the Industrial Relations Act, 1979 (“the Act”) that he was
harshly, oppressively or unfairly dismissed by Mr Paul Albert, Director General of Education Department of Western Australia
(“the respondent”) on 7 January 2003. Section 29(2) of the Act requires that such an application be lodged within 28 days of
the day the applicant’s employment terminated. As the application was lodged on 7 February 2003 this application is three
days out of the required time frame for lodging a claim of this nature. The matter was listed for hearing to allow the parties to
put submissions and to give evidence as to whether or not the application should be accepted under s.29(3) of the Act. Section
29(3) reads as follows—

“(3) The Commission may accept a referral by an employee under subsection (1)(b)(i) that is out of time if the
Commission considers that it would be unfair not to do so.”

2 In reaching a decision in this matter I take into account whether there was an acceptable explanation for the delay, the merits of
the substantive application, whether the applicant took steps to make it clear to the respondent that he was unhappy with his
termination and that he would contest his termination and prejudice to the respondent. These guidelines were recently
discussed as being relevant to a matter of this nature by Beech S C in Anthony William Andrew v Metway Property Consultants
& Auctioneers (2002) 82 WAIG 3260. In applying these guidelines I am mindful that there is a 28 day time frame to lodge an
application and the Commission’s discretion in relation to a matter of this nature should not be exercised unless there is good
reason to do so.

3 I make the following findings taking into account these guidelines.
4 It is clear on the evidence that the reason for this application being lodged out of the required time frame was not related to any

action on the part of the applicant. The applicant’s representative tendered an affidavit from the applicant’s former
representative Mr Mark Cox who testified that because of his heavy workload in January 2003 he did not comply with the
requirement to lodge this application within the required 28 day time frame. Thus the delay in lodging the application was not
due to any omission on the part of the applicant. The applicant made contact with Mr Cox on a few occasions in January
2003 to discuss his termination and on 6 February 2003 the applicant telephoned Mr Cox to obtain a copy of his application. It
was only then that Mr Cox realised that he had overlooked the filing of this application. Once Mr Cox became aware of this
oversight, the application was lodged on 7 February 2003. Even though the applicant’s representative was experienced I do not
believe that it is appropriate to penalise the applicant because of an omission by his representative. It is clear that the applicant
acted promptly to pursue his claim and he liaised with Mr Cox on more than one occasion prior to the application being
lodged.

5 In relation to the issue of merit the applicant maintains the relevant test to be applied is that there be an arguable case. The
respondent maintains that there was no merit at all to the applicant’s claim that he had been unfairly terminated. Even though
detailed submissions were made about the process that the respondent undertook in relation to the applicant’s termination, I am
satisfied that there is some doubt about at least one aspect of the applicant’s termination sufficient to attract a review by the
Commission. The applicant relies on the issue that the respondent did not deal adequately with him being the subject of
harassment by students at the workplace. The respondent claims that it was not aware of this issue when deciding to effect the
applicant’s termination. Given this, it is my view that this remains a live issue. I express no view in relation to the other issues
relied upon by the applicant relating to his claim. In the circumstances the applicant has established that there could well be an
arguable case in relation to this one matter.

6 It is clear that the respondent was aware that the applicant was considering contesting his termination. It was not in dispute that
the applicant’s wife contacted Ms Kelly Dansie, the respondent’s Acting Senior Consultant at the Complaints Management
Unit on 8 January 2003 requesting advice as to the time frame remaining for the applicant to appeal the respondent’s decision.
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7 Taking into account the circumstances as a whole it is my view that the balance of convenience in relation to this matter lies
with the applicant in that there was an acceptable reason for the delay, there is sufficient to establish an arguable case, and the
respondent was aware of the possibility of the case being contested. Given that the applicant was only three days out of time in
lodging his application and given that there does not appear to be any significant disadvantage to the respondent to allow this
application, apart from the normal disadvantage associated with an extension of time to lodge an application, I have formed the
view it would be unfair not to accept the application.

8 An Order will issue to that effect.
_________

2003 WAIRC 08234
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES PREM SINGH MALIK, APPLICANT
v.
MR PAUL ALBERT, DIRECTOR GENERAL OF EDUCATION DEPARTMENT OF WESTERN
AUSTRALIA, RESPONDENT

CORAM COMMISSIONER J L HARRISON
DATE OF ORDER FRIDAY, 2 MAY 2003
FILE NO/S. APPLICATION 151 OF 2003
CITATION NO. 2003 WAIRC 08234
_________________________________________________________________________________________________________

Result Application to accept applicant’s claim which was lodged out of time granted
Representation
Applicant Mr A Randles (of counsel)
Respondent Mr K Jack
_________________________________________________________________________________________________________

Order
HAVING heard Mr A Randles (of counsel) on behalf of the applicant and Ms K Jack on behalf of the Respondent, the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders—

THAT the time for filing of application 151 of 2003 be extended to and include the 7th day of February 2003.
(Sgd.) J. L. HARRISON,

[L.S.] Commissioner.

____________________

2003 WAIRC 09084
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES JAMES MARTELLETTI, APPLICANT
v.
WEST AUSTRALIAN NETWORKS, RESPONDENT

CORAM COMMISSIONER P E SCOTT
DATE WEDNESDAY, 20 AUGUST 2003
FILE NO. APPLICATION 464 OF 2003
CITATION NO. 2003 WAIRC 09084
_________________________________________________________________________________________________________

Result Application alleging unfair dismissal upheld.
Representation
Applicant Mr J. Martelletti
Respondent Mr J. Malcolm (of counsel)
_________________________________________________________________________________________________________

Reasons for Decision
(Extemporaneously)

1 The applicant was employed by the respondent for the period 13 May 2002 to 26 March 2003 as a computer programmer. I am
satisfied that he worked in what the respondent called the software department. The evidence is that during the six months or
so prior to the termination of the applicant’s employment, the respondent lost approximately $100,000 in that business and
eventually decided to close that department. The other employee working in that section was aware of these circumstances and
had been looking for alternative employment.

2 The evidence demonstrates that on 25 March 2003, that is the day before the termination of employment, the applicant in a
communication with his employer, Mr Emery, questioned whether there was, in effect, any intention to bring the employment
to an end and he was reassured that there was not at that point. However, the next day a decision was made to close the
department and that decision was made by the directors. On the very day of that decision, the decision to terminate the
applicant’s employment was made known to him during the course of an interview. During that interview, there were
discussions as to the fact that his employment would come to an end; there was discussion that the decision would have a
significant effect upon his employment and the likely effect of that was the termination of his employment. There was also
discussion of measures that could be taken to minimise that effect, albeit that the evidence does not demonstrate that there was
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discussion as to any efforts that might be made to avoid the termination of employment, but that is not necessarily a
requirement. There was discussion about the prospect of the applicant being provided with project work, although that did not
eventuate. The applicant’s employment terminated that day. He was advised that he was not required to attend the next day.
The evidence is that the respondent received advice that there was no requirement to pay notice to the applicant in accordance
with the Workplace Relations Act 1996.

3 The applicant does not assert that he has any contractual entitlement to notice. He claims that he has been unfairly dismissed
from his employment. There is a suggestion that the redundancy was not genuine but I am not sure that that suggestion has
been pursued.

4 The applicant gave evidence that he had, after the termination of employment, sought to mitigate the loss that he suffered, that
loss being the loss of some $919.60 gross per fortnight for a period of some three months.

5 The applicant says that the unfairness associated with the decision is that the respondent has failed to pay him notice in
accordance with the requirements of s.170CM of the Workplace Relations Act 1996 and he also says that the unfairness is
constituted by a failure to comply with the requirements of s.41 of the Minimum Conditions of Employment Act 1993, in that
the significant effect on him was not discussed. The applicant initially sought compensation on the basis of being without work
for three months and he sought an amount of approximately eight weeks’ pay, and also sought the voiding of an agreement
entered into between himself and the respondent regarding him not competing with the respondent’s business. However, in
respect of that latter aspect the applicant has conceded that that is a matter that is probably not within the power of the
Commission. So the application before the Commission is compensation for the aspects of unfairness which the applicant
alleges.

6 As to the question of notice, the respondent concedes that, in fact, there was wrong advice given to it although there is no
suggestion that the respondent has acted in bad faith in that regard, although the applicant says the respondent ought to have
checked. It is the respondent’s evidence that it did make an attempt to check and became satisfied with the advice it received.
However, that advice was clearly incorrect. Section 170CM of the Workplace Relations Act 1996 provides that an employee
with not more than one year’s service with the employer is entitled to at least one week’s notice.

7 In the circumstances of the applicant’s termination of employment, the Minimum Conditions of Employment Act 1993 also
appears to apply and that requires that where the employer has decided to take action that is likely to have a significant effect
on the employee or make the employee redundant, the employee is to be informed by the employer as soon as reasonably
practicable after the decision has been made of the action or the redundancy, as the case may be, and discuss certain matters
with the employee. Those matters to be discussed are the likely effects of the action or redundancy in respect of the employee
and the measures that may be taken by the employee or the employer to avoid or minimise a significant effect as the case may
be.

8 It is quite clear to me that the respondent has informed the employee as soon as reasonably practicable after a decision had
been made to terminate his employment by making him redundant. There is also evidence that the respondent entered into
discussions with the applicant on certain matters. The respondent discussed with him the likely effects of the action or the
redundancy and that likely effect was that his employment was terminated.

9 As to any measures that may be taken by the employee or the employer to avoid or minimise a significant effect, and that
significant effect clearly is the termination of the employment, then there is evidence that there was, at least, some discussion
in that regard. It might not have been broad-ranging discussion but the evidence is that there was some discussion with a view
to providing the applicant with some additional work. So based on what is before me, I am not satisfied that there has been a
failure to comply with s.41 of the Minimum Conditions of Employment Act 1993.

10 That leaves the only other aspect of unfairness as being the failure to pay notice. There is no real dispute that this is a genuine
redundancy. The question then is what unfairness has there been? It would seem that there has been an unfairness in that at the
time of termination the respondent failed to pay to the applicant the notice that was due to him and in that regard it can be
found that there has been an unfair dismissal. The question is the remedy to be applied in that regard.

11 In all of the circumstances, the loss that the applicant has suffered in this case is not the loss of ongoing employment. It is clear
that his employment would have ended at that time in any event. There is no suggestion that his employment might have
continued.

12 That being the case, the question is what loss has he suffered? He has not suffered a loss of wages as such, however he has
suffered a loss of a notice period. In accordance with the Minimum Conditions of Employment Act 1993, that loss would be at
least one week’s pay. There is no evidence before me as to the contractual term of his employment if there was to be an issue
of reasonable notice, albeit that in the circumstances of an employee employed in a capacity of computer programmer on a
salary of some $26,000 per annum who does not, according to the evidence, have any real seniority or significant responsibility
within the business, then if that notice were to be on the basis of reasonable notice then perhaps a week may be an appropriate
period of notice if that were to be the test.

13 In all of the circumstances, I am satisfied that there has been an unfair dismissal in respect of a failure to pay notice and the
remedy for that is the payment of notice. Accordingly, an Order shall issue for the payment to the applicant of one week’s pay
in lieu of notice at his ordinary rate of pay of $919.60 per fortnight gross.

_________

2003 WAIRC 09155
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES JAMES MARTELLETTI, APPLICANT
v.
WEST AUSTRALIAN NETWORKS, RESPONDENT

CORAM COMMISSIONER P E SCOTT
DATE THURSDAY, 28 AUGUST 2003
FILE NO. APPLICATION 464 OF 2003
CITATION NO. 2003 WAIRC 09155
_________________________________________________________________________________________________________

Result Application alleging unfair dismissal upheld.
_________________________________________________________________________________________________________
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Order
HAVING HEARD Mr J. Martelletti on his own behalf as the applicant and Mr J. Malcolm (of counsel) on behalf of the respondent,
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby—

(1) DECLARES that the applicant’s dismissal was unfair due to the respondent’s failure to pay notice; and
(2) ORDERS that the respondent shall forthwith pay the applicant one week’s pay being $458.30.

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner.

____________________

2003 WAIRC 09115
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES PAUL DAVID MCGRATH, APPLICANT
v.
DERINTON PTY LTD AS TRUSTEE FOR JINDABYNE TRUST AND THE CARDIFF TRUST
TRADING AS CARDIFF PASTORAL COMPANY, RESPONDENT

CORAM COMMISSIONER J L HARRISON
DATE OF ORDER MONDAY, 25 AUGUST 2003
FILE NO/S. APPLICATION 362 OF 2002
CITATION NO. 2003 WAIRC 09115
_________________________________________________________________________________________________________

Result Application alleging unfair dismissal dismissed. Application for contractual benefits dismissed.
Representation
Applicant Mr M Richardson (as agent)
Respondent Ms F Stanton (of counsel)
_________________________________________________________________________________________________________

Reasons for Decision
1 This is an application by Paul David McGrath (“the applicant”) pursuant to s.29(1)(b)(i) and (ii) of the Industrial Relations Act

of 1979 (“the Act”). The applicant alleges he was unfairly dismissed from his employment with Derinton Pty Ltd as Trustees
for Jindabyne Trust and The Cardiff Trust trading as Cardiff Pastoral Company (“the respondent”) on 25 February 2002. The
applicant is also claiming benefits pursuant to his contract of employment. The respondent claims there was no unfair dismissal
and that the applicant is not owed any outstanding contractual entitlements.

Leave to amend the Respondent’s name
2 It became clear at the hearing that the respondent was incorrectly named. The applicant thus sought leave to amend the

respondent’s name and this amendment was agreed to by the respondent. Given the respondent’s consent to this course of
action and having formed the view that it was appropriate in the circumstances to grant the amendment, I propose to issue an
order that Messrs Quentin and Gary Davies and Derinton Pty Ltd as trustee for Jindabyne Trust and the Cardiff Trust trading as
Cardiff Pastoral Company be deleted as the named respondent in this application and be substituted by Derinton Pty Ltd as
trustee for Jindabyne Trust and the Cardiff Trust trading as Cardiff Pastoral Company.

Leave to Amend the Applicant’s Claim
3 At the commencement of the proceedings the applicant sought leave to amend his claim to include a claim for additional

superannuation entitlements, award entitlements due under the Farm Employees’ Award, 1985 (No. A 19 of 1984) (“the
Award”) including payment for public holidays and annual leave loading and overtime benefits due to the applicant under the
Minimum Conditions of Employment Act 1993 (“the MCE Act”). The respondent did not contest the applicant amending his
application to include payment for additional superannuation entitlements owing if the Commission found that the applicant
was due these additional superannuation payments and the respondent consented to the applicant amending his application to
include a claim for a higher weekly rate of remuneration for superannuation purposes than previously paid to the applicant if
the applicant could demonstrate that he was due to be paid this higher rate of pay. The respondent did not consent to the
applicant amending his application to include claims for benefits due to the applicant under the Award or the MCE Act.

4 It was not until day three of the hearing that the applicant specifically quantified what was being claimed in his amended
application. At this point, and after hearing submissions from the parties, leave for the applicant to amend his claim in the
terms sought was refused, except in relation to the matter of superannuation entitlements for the applicant’s notice period.

5 Leave for the applicant to amend his claim to include payment for entitlements due under the Award and the MCE Act was
refused for a number of reasons. Evidence given by the applicant did not deal with which public holidays the applicant was
given off and which public holidays he worked. There was also insufficient evidence given by the applicant to demonstrate
what if any additional hours the applicant was due to be paid. Further the applicant’s contract of employment allowed for
additional hours worked to be taken as time in lieu, and not to be paid out (Exhibit A4 – Annexure PDM1), and no evidence
was given by the applicant about the non-payment of annual leave loading. I am therefore not persuaded on the applicant’s
evidence that the applicant has any entitlement to the benefits claimed. I take into account that the respondent had no notice of
these claims prior to the hearing. I also take into account that these issues were raised after the applicant had finished giving
evidence therefore the respondent would be prejudiced if the amended claim was allowed.

6 I also based my decision not to grant leave on the basis that I do not have the power to enforce award entitlements. This issue
was recently canvassed by Beech, C (as he was then) in Steven James O’Brien v Perth Metalwork Co. Pty Ltd (2001)
82 WAIG 643 at 644. I adopt the reasoning of Beech, C in that matter which was as follows—

“Further, there is an issue here of jurisdiction. Mr Richardson, properly, has drawn attention to the decision of Kenner C
in Chapman v. JL and MN Rossiter t/a Artmine Painting Services (1998) 78 WAIG 4900. In that decision Kenner C held
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that s.23A(1)(a) did not give the Commission the power to make an order for the payment of an amount to which the
employee was entitled under an award of this Commission. Mr Richardson presents submission urging me to find
contrary to the view of Kenner C.
I have considered the matters to which Mr Richardson has referred me. However, far from seeking to distinguish the
decision of Kenner C, I am in agreement with it. The powers of the Commission under s.23A are subject to the
jurisdiction given to the Commission pursuant to s.23. By that jurisdiction, but “subject to this Act”, the Commission has
cognizance of and authority to enquire into and deal with any industrial matter. A (sic) employee’s entitlement under an
award is an industrial matter but by virtue of s.83 of the Act, an Industrial Magistrate is given the exclusive jurisdiction to
deal with the enforcement of an award. I am far from convinced that the words “order the payment to the claimant of any
amount to which the claimant is entitled” in s.23A(1)(a) are to be read so as to give the Commission the jurisdiction and
power to enforce an award if an employee refers a claim of unfair dismissal to the Commission.
It is true, as Mr Richardson has noted, that Kennedy J recognised the question of s.23A(1)(a) does arise (City of
Geraldton v. Cooling (2000) 80 WAIG 5341 at [18]). However, a Full Bench of this Commission in WA Aboriginal
Media Association v. Hoffman (2000) 80 WAIG 4329 at [69] held that the word “entitled” in s.23A(1)(a) does not confer
jurisdiction on the Commission to order payment of amounts due to an employee under a Federal award. In large part, the
Full Bench reached this decision on the basis that the enforcement of a Federal award is specifically provided for in the
relevant statute. In my view also, the enforcement of a State award is a matter specifically provided for in the relevant
statute and that statute confers exclusive jurisdiction to do so upon an Industrial Magistrate. In my view the decision of
the Full Bench is applicable to the issue raised here and I should apply it.
For the above reasons, leave to amend the claim in this regard is refused.”

I am also bound by recent Full Bench authorities which confirm that the Commission as constituted is without power to order
amounts due under an award be paid to an applicant. (O’Brien v Perth Metalwork Co Pty Ltd (2002) 82 WAIG 3209 and Larkin
v Boral Construction Materials Group Ltd ((2003) 83 WAIG 929)
Background

7 The respondent operates a mixed wheat and sheep farm covering around 8000 hectares in the wheat belt, situated
approximately 220 kilometres north-east of Perth in the Shire of Wyalkatchem.

Applicant’s Evidence
8 The applicant commenced employment with the respondent as a farm worker on 1 March 1998. The applicant’s duties

included operating farm machinery such as tractors, seeders and harvesters, he drove trucks, and he tended stock and repaired
fencing. Prior to March 1998 the applicant was a tour bus driver in New Zealand. The applicant came to Western Australian
from New Zealand in early 1998 to take up employment however the job fell through. He then approached Rural Enterprises to
assist him in obtaining employment. Rural Enterprises put the applicant in contact with the respondent and he discussed the
possibility of employment with the respondent as a farm hand. After viewing the house on the respondent’s property at
Wyalkatchem and after verbally agreeing on the terms of his contract of employment the applicant commenced work with the
respondent.

9 In March 1999 the parties agreed to formalise their working arrangements in a written contract (Exhibit A4 – Annexure
PDM1). The agreement expired on 31 January 2002. It confirmed that the applicant’s wages would be $577.00 gross per week
and the applicant had an entitlement to sick leave, annual leave and redundancy and an annual $1,500.00 bonus. The contract
detailed the accommodation arrangement between the parties. A nominal rent of $50.00 per week was to be paid as rent by the
respondent for the applicant’s house as long as the applicant remained employed by the respondent, and allowances of
$2000.00 and $500.00 per year respectively were paid for the applicant’s power consumption and telephone expenses. The
applicant was to pay for the costs of incidental wear and tear to the house and the respondent would reimburse the applicant for
these costs if the cost was agreed between the parties before the costs were incurred. The parties agreed to have three monthly
meetings to resolve any outstanding issues that arose regarding the contract.

10 The applicant’s hours of work varied from season to season. When seeding was undertaken in the months of April through to
June the applicant stated that he worked between 5.30am to 6.00 or 7.00pm, with no lunch break. During summer harvest,
throughout the months of October through to December he normally worked a 12 hour shift with no break for lunch. The
applicant frequently worked Saturday mornings and occasionally on a Saturday afternoon. He also worked some Sundays. The
applicant had an agreement with the respondent that his normal hours of work would be between 8.00am and 5.30pm and the
applicant was able to take time off in lieu when he worked additional hours. The applicant’s wife, Ms Kimberly McGrath kept
a record of the hours worked by the applicant. The applicant was paid an annual bonus of $1500.00 for working extra hours at
harvest and seeding time. This bonus was normally paid after the harvest was completed.

11 In October 2001 the respondent advised the applicant that he was no longer required to drive the harvester. The applicant stated
that subsequent to being told of this decision his relationship with Quentin and Gary Davies deteriorated. Despite attempts to
obtain specific details as to why this decision was made, the applicant was not told why he had been removed from the
harvester and made to undertake other tasks around the farm. As the applicant thought he had done something wrong to upset
the respondent he asked Gary Davies whether there were any problems with his work or his attitude. Gary Davies indicated at
the time that nothing was wrong and that he and Quentin Davies had decided to try something different.

12 As the applicant’s existing contract was due to expire at the end of January 2002 he approached Quentin and Gary Davies to
renegotiate his contract. However, nothing was agreed.

13 On 7 February 2002 the applicant was asked to attend a meeting with Gary and Quentin Davies. At this meeting the applicant
was told by Quentin Davies that his contract of employment needed reviewing. The applicant gave evidence that Quentin
Davies told him that it was better for both parties if the applicant sought out alternative employment. Upon hearing this the
applicant asked if he was being terminated. Gary Davies replied that the respondent thought that it would be better for both
parties if the applicant found other employment. The applicant asked if he had done anything wrong and he was told that the
issue was something that had been building up in the past 12 months. The applicant asked why nothing was said to him before
this meeting and he highlighted the fact that it was not a good time to be looking for work as it was between seasons. The
applicant asked if there was any way that the issue could be sorted out. Quentin Davies replied that it could not be worked out.
The applicant was advised to go home and discuss the issue with his wife. The applicant was told that there was no rush and
that the issue would remain confidential between the parties.

14 The applicant returned home and discussed what had happened with his wife. He stated that he was devastated by being told
that he should look for alternative employment. Ms McGrath then contacted Mr Mike Fitz Gerald for advice. On behalf of the
applicant Mr Fitz Gerald sent a facsimile to the respondent on the afternoon of 7 February 2002 seeking clarification about the
status of the applicant’s contract of employment (Exhibit A4 -Annexure PDM2).  The applicant did not return to work that day
but he informed the respondent by facsimile that he would return to work the following day (Exhibit A4 – Annexure PDM3).
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15 In the following week there were a number of written exchanges between the applicant’s agent and the respondent about the
applicant’s ongoing employment with the respondent. On 8 February 2002 the applicant received advice from the respondent
confirming that the applicant had not been terminated (Exhibit A4 – Annexure PDM4) and on 11 February 2002 Quentin and
Gary Davies wrote to the applicant again stating that he had not been terminated and asked the applicant to advise the
respondent if it was his intention to cease working with the respondent (Exhibit A4 – Annexure PDM9).

16 As the applicant was becoming increasingly frustrated that his situation remained unresolved he approached Quentin Davies on
14 February 2002 in an attempt to resolve the matter. Quentin Davies stated that the respondent was waiting for a response
from the applicant’s agent to their most recent correspondence. The applicant stated that on 15 February 2002 he asked Gary
Davies whether or not a mutually agreed separation could be negotiated between the parties. On this basis the applicant and
Gary Davies arranged to meet the following Monday to discuss finalising outstanding issues on the basis that the applicant
would provide a list of matters that he believed required resolution. The applicant drew up this list and gave it to Quentin
Davies.

17 On Tuesday 19 February 2002 the applicant met with Gary Davies and based on what was discussed the applicant understood
that an agreement was just about in place.  He stated that given this agreement he told Gary Davies that he would let his agent
know that they had come to an agreement. Later that day the applicant contacted his agent and advised him that he had reached
a settlement with Quentin and Gary Davies. The applicant’s agent then prepared a draft Deed of Settlement which was sent to
the respondent on 19 February 2002 (Exhibit A4 – Annexure PDM11).

18 On Thursday 21 February 2002 the applicant received a response from Quentin and Gary Davies to the draft Deed of
Settlement (Exhibit A4 – Annexure PDM12). Quentin and Gary Davies offered to settle all matters by paying the applicant all
holiday pay owing, the applicant’s bonus of $1,500.00 and the $500.00 telephone allowance. The applicant’s wages were to be
paid up to 1 March 2002 and the applicant was allowed to remain in his house until 5.00pm, 1 April 2002. A statement of
service and duties undertaken by the applicant whilst employed by the respondent was also to be provided to the applicant. The
letter also referred to the applicant seeking alternative employment and to the applicant’s intention to resign.

19 The following day the applicant approached Gary Davies and indicated that it was not true that he was applying for other jobs
and the applicant questioned the respondent’s assumption that he intended to resign. The applicant told Gary Davies that he
also wanted reimbursement for curtains which the applicant had bought for his house. There was also a discussion about
payment for a two-way radio and a pool that the applicant had installed at the house and the applicant sought an extension of
time to remain in the house until the second or third week of April 2002 given that the applicant’s belongings had to be packed
and the applicant wanted his children to remain at school until the end of Term I. The applicant also disputed the calculation of
his annual leave entitlements.

20 As all claims had not been settled by 25 February 2002, the applicant became disillusioned and given that no further offer from
the respondent had eventuated the applicant formed the view that the respondent was forcing him to resign because the
respondent was procrastinating and was not prepared to finalise arrangements for a mutually agreed separation. The applicant
contacted his agent and his agent advised him that the respondent’s behaviour amounted to him being dismissed and he was
advised by his agent that he should cease work that day. The applicant’s agent thus sent a facsimile to the respondent
confirming that the applicant had ceased employment with the respondent on 25 February 2002 (Exhibit A4 – Annexure
PDM16). On Tuesday 26 February 2002 Gary Davies gave the applicant a cheque for $2,000.00 along with an altered and
signed Deed of Settlement and a note concerning the applicant’s annual leave entitlements (Exhibit A4 – Annexures
PDM15 and 17). Gary Davies then removed the applicant’s work vehicle from the applicant’s house.

21 On the evening of Tuesday 26 February 2002, the applicant was contacted by the respondent’s Rural Advisor, Mr David
Falconer. He told the applicant that he had been asked by the respondent to broker an agreement between the parties. He
offered the applicant four weeks’ pay in lieu of notice and the option of staying in his house until 3 May 2002 in addition to all
entitlements owing to the applicant under his contract of employment. The applicant advised Mr Falconer that he wanted time
to consider this offer.

22 The following day Gary Davies contacted the applicant to confirm whether or not Mr Falconer had contacted the applicant and
the applicant asked Gary Davies to detail in writing what had been agreed and he would sign the document if it was correct. Mr
Falconer then faxed confirmation of the offer to the applicant’s agent. The letter stated that the respondent believed that this
met all of the applicant’s requirements and it confirmed that the applicant was not required to submit a resignation letter
(Exhibit A4 – Annexure PDM19).

23 The applicant’s agent responded to this offer on 28 February 2002 (Exhibit A4 – Annexure PDM20). The applicant’s agent
advised the respondent that the applicant was not prepared to accept the offer made to him by the respondent because of the
unreasonable delays caused by the actions of the respondent in settling the matter. The agent stated that as the applicant had
incurred considerable additional expense due to these delays an additional ex gratia payment of $1,100.00 to pay for the costs
of his representative was requested. As the respondent refused to pay the additional $1,100.00 sought there was no settlement
between the parties.

24 Subsequent to the applicant lodging his unfair dismissal claim on 28 February 2002 there was a dispute between the parties in
relation to a tool box taken from the applicant’s house. The applicant made attempts to recover it, but it was not returned to
him. There was also an incident on 3 April 2002 when the respondent brought a prospective buyer to the house. It was claimed
by the applicant that this was a set up and that the alleged prospective buyer questioned the applicant about some of the
respondent’s spanners and whether or not the applicant was going to proceed with his unfair dismissal claim against the
respondent.

25 On 8 March 2002 the applicant was informed by the President of the local cricket club, Mr Owen Garner that he had not been
selected to play in the West Yorkrakine Cricket Team which had a match the following day. It was the applicant’s
understanding from what he was told by Mr Garner that because Quentin Davies was not prepared to play on the team with
him, the applicant was excluded from the team for the game that weekend. The applicant felt that Quentin Davies was using
the cricket team to get back at him. The applicant was not selected in the cricket team for the rest of the season. On 8 April
2002, the applicant received a letter from the respondent accusing him of having some of the respondent’s property in his
possession (Exhibit A4 – Annexure PDM23). On or about 16 April 2002 the applicant received a letter from the respondent
claiming that the excavations the applicant undertook to remove the pool at his house were unsafe and if the hole was not
levelled and left in a safe condition the respondent would have it done and the applicant would be charged for this work
(Exhibit A4 – Annexure PDM25).

26 At 2.00pm on Tuesday 16 April 2002 two police officers arrived at the applicant’s house and informed the applicant that they
were investigating a complaint about the applicant stealing as a servant. The applicant explained his situation to the officers
and showed them where the respondent’s tools were stored. The officers told the applicant that it appeared that the complaint
against the applicant had no substance and they then left the premises. The applicant has since obtained a copy of the police
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report in respect to this matter which confirms that the complaint had no substance (Exhibit A4 – Annexure PDM27). The
applicant felt intimidated, harassed and humiliated by this police investigation.

27 The applicant and his family left the respondent’s house on 18 April 2002 and relocated to Perth for a few days before
returning to New Zealand.

28 The applicant confirmed that he was paid $1,048.00 gross for work he undertook for David Lawrence at Wyalkatchem after he
finished working with the respondent. The applicant also confirmed that he received a Newstart allowance from Social
Security prior to leaving for New Zealand. Since the applicant has returned to New Zealand he has earned
NZ$9,022.53 (Exhibit A4).

29 The applicant’s wife, Ms McGrath, gave evidence. Ms McGrath stated that on 7 February 2002 the applicant came home and
told her that Quentin and Gary Davies had terminated him and that he did not know why this had occurred. She stated that he
was devastated when he came in and was panicking about the effect that this would have on his family. He was crying and
embarrassed about the fact that the respondent had had problems with his performance for twelve months. Ms McGrath then
contacted the applicant’s agent on behalf of her husband in order to assist the applicant in negotiations with the respondent.

30 Under cross examination Ms McGrath stated that as at January 2002 the family had plans to stay in Wyalkatchem for another
six months to two years. During December 2001 Ms McGrath made a decision to return to New Zealand in late March 2002 to
look at the prospect of a business opportunity with her family. She stated that in January 2002 the family had no intention at
that time of returning to New Zealand as one of their children was on a scholarship at boarding school and they did not want to
interrupt his or the other children’s schooling. Further, the applicant and his family had no intention of leaving the respondent
without assistance at seeding time. She stated that if the applicant and his family were going to return to New Zealand they
would give at least one season’s notice.

31 Ms McGrath confirmed that the applicant kept working as normal between 7 February and 25 February 2002 and that despite
attempts by both parties to negotiate a settlement nothing was agreed. She believed that distrust developed between the parties
during this period and that pressure was being put on the applicant to resign.

32 Senior Constable Richard Hooper gave evidence. On 15 April 2002 he received a call from the Wyalkatchem Police Station
about a complaint regarding stolen goods. The complaint, lodged by the respondent, alleged that a number of the respondent’s
items were missing and were believed to be in the applicant’s possession. On 16 April 2002 Senior Constable Hooper went to
the applicant’s house to see whether or not the applicant had any of the goods in his possession. The applicant showed the
police the missing items which were reported as being stolen. Senior Constable Hooper confirmed the items were not hidden
and were easy to find and anyone who took a quick look could have located them. In his view there was no basis for the
complaint being made and he stated that the matter did not go any further. Senior Constable Hooper took the items listed as
stolen and returned them to the complainant.

33 Ms Tamara Filon gave evidence. She has known the applicant and his wife since 1997. In mid January 2002 she was on
holidays with the applicant and his family in Busselton. On one occasion during this holiday the applicant announced his
family’s intention to return to New Zealand at some stage in the future because of possible business opportunities. Ms Filon
confirmed that the applicant and his wife wanted this information to be kept confidential as the applicant was in the process of
renegotiating a new contract with the respondent and he did not want to jeopardise those negotiations.

34 Ms Julie Gamble gave evidence that at a barbecue that she attended in Busselton in January 2002 with the applicant and his
wife, the applicant announced that he and his family were planning to return to New Zealand at some stage late in 2002. Ms
Gamble understood that the applicant and his family would remain in Wyalkatchem until the spring of 2002, when seeding
would be finished.

The Respondent’s Evidence
35 Quentin and Gary Davies are Directors of the Cardiff Pastoral Company and run the farm jointly. Quentin Davies employed

staff, purchased machinery and undertook day to day farm duties. Quentin Davies confirmed that the applicant commenced
employment with the respondent in March 1998 and that there was initially a verbal agreement between the parties about the
applicant’s wages and employment package. This agreement was later formalised in writing (Exhibit A4 – Annexure PDM1).

36 Quentin Davies gave evidence that until the last year of his employment with the respondent the applicant was enthusiastic and
undertook his work in a competent manner. The applicant was willing to learn and adapted well to working on the respondent’s
various machines. Quentin Davies stated that in mid 2001 there was a distinct change in the applicant’s attitude. He was not as
easy going as before and at times he was moody. He questioned Quentin and Gary Davies about how to do things on the farm
and at times he was critical of their decisions. During seeding time between May and July 2001, it was clear that the applicant
was unhappy and indirectly complaining about his work. Quentin Davies stated that two-way radio conversations, which could
be heard by all of the families on the property, confirmed that the applicant was unhappy. The applicant was also not
socialising as much with Quentin and Gary Davies and the other employees. By harvest 2001 the applicant’s attitude had
deteriorated further. At that time Quentin and Gary Davies decided to take the applicant off his normal harvester duties and
reallocate him to picking up grain and delivering it to the wheat bins, as well as looking after the sheep. Quentin Davies stated
that the applicant was taken off harvester duties because both he and Gary Davies had decided to drive the harvester as the
mobile telephone coverage was better in 2001 than it had been previously and both he and Gary Davies could use their mobile
telephones to undertake business whilst working on the harvester.

37 Quentin Davies confirmed that throughout 2001 he did not raise any concerns about the applicant’s behaviour with him. He
was hoping that as both he and Gary Davies and the applicant were to take annual leave over the Christmas period that year
that things would improve by the start of 2002. He stated however, that when the applicant returned from annual leave at the
end of January 2002 his behaviour did not improve. It was clear to him then that the applicant was still unhappy and the
problems that existed in 2001 remained.

38 Quentin and Gary Davies decided to meet with the applicant on 7 February 2002 to see if something could be worked out
between the parties in order to deal with the applicant’s problems. Even though the applicant’s written contract was up for
renewal at around this time Quentin Davies stated that the purpose of the meeting was not to discuss a new contract with the
applicant. Quentin Davies told the applicant that he understood that the applicant was experiencing problems and he indicated
that he wanted to find out why the applicant was behaving the way he was. Quentin Davies told the applicant that a number of
options could be looked at and the applicant was also told that if he was not happy and he did not want to work with the
respondent then the respondent would assist him in finding work elsewhere. On hearing this, the applicant asked if he was
being dismissed. Quentin Davies stated that he was shocked by this response. He confirmed to the applicant that he was
definitely not being sacked. The applicant stated that he would have to discuss the matter with his wife. Later that afternoon
Quentin Davies received a facsimile from the applicant stating that he was not going to return to work that day, but he would
be returning to work the next morning (Exhibit A4 – Annexure PDM3).
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39 Below is a summary of the relevant letters and correspondence generated between the applicant’s agent and the respondent
from 7 February 2002.

40 The agent for the applicant sent a facsimile to the respondent on 7 February 2002 which stated that all communications in
relation to the matter were to be directed through the agent’s office (Exhibit A4 – Annexure PDM2). The following are
relevant parts of the facsimile—

“From my client’s instructions, the following facts are apparent—
▫ That you have failed to establish any valid reason for terminating our client’s employment.
▫ That you have failed to provide our client any opportunity to be heard and to defend himself against the

allegations that form the basis for termination, before you decided to terminate him.
▫ That you have denied our client natural justice and procedural fairness in terminating his contract of

employment.
▫ That you have treated our client harshly, unjustly and unreasonably by terminating his contract of employment.
▫ That you have humiliated and injured our client by terminating his contract of employment.

Our client seeks an immediate reinstatement of his contract of employment including being returned to his former status
in the workplace without any loss or damage being imposed upon him.
If you do not meet our clients (sic) demands in this regard, we are instructed to institute proceedings, against Cardiff
Pastoral Company and against the owners personally, for a remedy in the Western Australian Industrial Relations
Commission and/or the Western Australian Industrial Magistrates Court as appropriate.
If you wish to discuss this matter personally with a view to an out of Court settlement of these claims, our client has
instructed us that he is willing to engage in such discussions with the assistance of an Industrial Advocate from this firm.
We await your advice in due course.”

41 The respondent replied to the applicant’s agent on 8 February 2002 (Exhibit A4 – Annexure PDM4), formal parts omitted.
“Your letter dated 7th February has been received.
• We do not agree with the facts outlined.
• We have not terminated Mr McGrath’s position, therefore there is no issue of reinstatement.
• As a matter of interest what payment is Mr McGrath wanting, as outlined in the last paragraph of your letter.”

42 In response, a letter was faxed to the respondent on 8 February 2002 (Exhibit A4 - Annexure PDM5). The following are
relevant parts of the facsimile—

“If, as you say, you have not terminated our client’s employment and do not intend to do so, please confirm, by return, the
status of our client’s employment contract with Cardiff Pastoral Company. Further, please confirm that the company has
not instructed our client to seek alternative employment as a result of a decision taken by Messrs Gary and Quentin
Davies after several consultations between them and both their spouses.
If, as you say, our client’s employment status has not changed and you have no intention of terminating his employment,
then indeed there is no issue of reinstatement and the matter is at an end. Your confirmation in this regard will assist our
client.”

43 The respondent wrote to the applicant’s agent on 11 February 2002 (Exhibit A4 - Annexure PDM9), formal parts omitted—
“Re: Paul McGrath
We dispute the general allegations you have made in various letters. We do not see it sensible to spend time replying to
each specific comment on lines of your letter. We have not terminated Mr McGrath’s employment and he continues to be
employed by Cardiff doing normal farm duties.
If it is Mr McGraths (sic) intention to leave our employment, then we would like to be informed.”

44 The applicant’s agent responded on Tuesday 12 February 2002 (Exhibit A4 - Annexure PDM10). The following are relevant
parts of the facsimile—

“Our client believes that by (sic) you were preparing to terminate his contact over a long period of time in discussions
between yourselves without giving him the benefit of knowing what your concerns were or an opportunity to defend
himself and be heard in respect of those concerns. He believes that your actions in advising him that you believe that it
would be better for all concerned if he were to get employment elsewhere, amounts to notice of termination of his
contract of employment: that you have destroyed the trust and confidence between you and our client and made the
situation untennable (sic) for our client. You have terminated our client’s employment harshly, oppressively and
unreasonably. You have humiliated our client and injured him and his family.
Take notice that our client intends to made an application to the Western Australian Industrial Relations Commission
pursuant to Section 29(1)(b(i) & (ii) of the Industrial Relations Act 1979, for an order for payment of six months (sic)
wages and payment for damages of an amount sufficient to relocate himself and his family and belongings to a new job.
You have not refuted the allegations we have put to you in our facsimile transmissions dated 7 February 2002. Does this
signify that you agree that the allegations are true? We will be contacting your office this morning at 11.00am to speak
with you in respect to this matter and would appreciate you making yourselves available to speak to us at that time.”

45 Quentin Davies stated that the respondent replied to each facsimile they received from the applicant’s agent and made it very
clear to the applicant’s agent that the applicant had not been terminated. Quentin Davies stated that he tried to respond as best
he could to each facsimile however he kept getting responses from the applicant’s agent which were indirect and which
clouded the issue.

46 On or about 14 February 2002 the applicant approached Gary Davies indicating that he wanted to liaise directly with Quentin
and Gary Davies in order to negotiate a settlement. Gary Davies asked the applicant to put together a list of the issues that he
saw as being relevant to settle the matter and this list was given to Quentin Davies by the applicant that afternoon (Exhibit A5).

47 Given that Quentin Davies understood that he was now negotiating directly with the applicant he stated that he was shocked to
receive a deed of settlement from the applicant’s agent, outlining the matters contained in the applicant’s list (Exhibit A4 -
Annexure PDM11). Quentin Davies sent a response to the applicant (Exhibit A4 - Annexure PDM12). The letter is as follows,
formal parts omitted—

“On Friday 15th February, you suggested to Gary to ignore the legal letters and it all had gone too far. You also said you
were applying for other jobs and presented a list of claims for discussion. You were given time off to attend a job
interview. To our amazement we received a 7 page legal letter on 20th February.
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Paul, this process is causing enormous stress, needless work and costs. As you stated we can sort this out, but need to
know are we to respond by lawyers or deal with you?
With respect to your claims we will settle all matters according to the workplace agreement.
As we see it, you have indicated you are looking for other jobs, and intend to resign.
We will—
a) pay all holiday pay due
b) pay $1500 bonus
c) pay $500 phone allowance
d) pay all wages to 1st March
e) forego lack of notice penalty
f) allow you to stay in house to 5pm April 1st, 2002 (normally would cease with employment)
g) will provide statement of service and duties undertaken
We don’t require the pool or curtains.
Paul, we also wish to point out we have not discussed this matter locally, but someone is generating lots of discussion
including contents of letters written which we don’t consider helpful to either party in this situation.”

48 Further discussions were subsequently held between Gary Davies and the applicant about outstanding issues and a revised
settlement document was given to the applicant by the respondent on or about 21 February 2002 (Exhibit R11).

49 On 25 February 2002 Quentin Davies received a letter from the applicant’s agent rejecting the respondent’s most recent offer
to the applicant and advising that the respondent’s actions amounted to a repudiation of the applicant’s contract of
employment. The letter also advised that the applicant would cease work immediately (Exhibit A4 – Annexure PDM16).

50 Quentin Davies confirmed that the respondent instructed Mr Falconer to fax a letter to the applicant’s agent on 27 February
2002 confirming that Gary Davies had spoken to the applicant that day and arising out of that discussion was prepared to agree
on all of the terms required by the applicant in order to finalise the dispute (Exhibit A4 - Annexure PDM19). A copy of this
letter follows, formal parts omitted—

“Dear Paul
Further to our discussion this afternoon with you, I reiterate Cardiff Pastoral Co wish to settle the matter in order to
reduce stress and trauma for all concerned.
Cardiff are prepared to pay 4 weeks (sic) wages from 25th February and extend occupancy of the house to 3rd May, 2002.
It is believed this meets all your requirements as listed.
Cardiff don’t require (sic) resignation letter or complicated legal documents to complete transaction however if you wish
us to sign the amended Deed we will.
We hope this brings the matter to an end.”

Quentin Davies stated that this letter confirms that the respondent agreed to all of the requirements sought by the applicant to
settle the dispute. Quentin Davies stated that he was then disappointed to receive a further facsimile from the applicant’s agent
the following day, now requiring an additional payment of $1,100.00 for the applicant’s costs (Exhibit A4 - Annexure PDM20).
He stated that this requirement had never been raised previously by the applicant or his agent. Quentin Davies stated that as the
respondent was not happy to pay the additional $1,100.00 required by the applicant, there was no settlement.

51 Quentin Davies confirmed that the applicant remained in the respondent’s house until the end of April 2002. He also confirmed
that all holiday entitlements due to the applicant were paid, as well as the $1,500.00 bonus due to the applicant and the
$500.00 telephone allowance provided for under the applicant’s contract of employment.

52 Quentin Davies stated that he was a life member of the West Yorkrakine Cricket Club and he was a very active and keen
cricketer. He stated that subsequent to the events of February 2002 he found it very difficult to continue playing in the same
team as the applicant and it was his view that not only had his relationship with the applicant deteriorated at work, it had also
deteriorated on the cricket field. He thus made a decision not to play in the same team as the applicant. He informed the Club’s
captain of this decision and told him that as he felt uncomfortable playing in the same cricket team as the applicant, he wanted
to withdraw from the team.

53 Quentin Davies was asked to comment on the document summarising the applicant’s entitlements (Exhibit R9). He stated that
that this document was drawn up to set out the wage package paid to the applicant.

54 Quentin Davies was asked about the complaint lodged with the local police alleging that some of the respondent’s tools were
being retained by the applicant. He stated that a number of items were missing from the respondent’s main property and that
the applicant was approached directly by the respondent about these items. Quentin Davies gave evidence that when asked
about the tools the applicant stated that he had returned all of the tools owned by the respondent. Notwithstanding this Quentin
Davies was aware that a number of the respondent’s tools were missing and he suspected they were at the applicant’s property.
On this basis a complaint was lodged with the local police.

55 Gary Davies works in partnership with Quentin Davies in managing the respondent’s properties and he works on the farm on a
daily basis. He confirmed that between 1998 and 2000 the applicant was a keen and willing worker. He stated that around May
and June of 2001, the applicant’s attitude changed. He was less co-operative and he made it clear to both Gary and Quentin
Davies that he was unhappy about how the farm was being managed. At times he was unwilling to take direction from Gary
Davies. Occasionally the applicant made negative comments about the jobs he was being required to undertake, and it
appeared to Gary Davies that the applicant did not want to be part of the respondent’s team. The applicant was withdrawn and
did not participate in social gatherings that he had previously attended, and he was not as punctual in turning up for work. Gary
Davies confirmed that he observed the applicant commencing work late on several occasions and not arriving at work on time.
From time to time he was not undertaking all of the duties normally required of him. He stated that he was aware of an
altercation between the applicant and Quentin Davies one Saturday morning in relation to the time at which the applicant was
to finish his farm duties and leave for golf. Another example of the applicant’s deteriorating attitude was when the applicant
used the wrong chemical when spraying and when approached by Gary Davies about this, the applicant responded by saying
this was the respondent’s fault. Gary Davies acknowledged that from time to time mistakes are made when applying
chemicals, however, he was concerned about the way in which the applicant responded in this instance. He stated that on a few
occasions during the harvest of 2001 the applicant was late to work, and when this was raised with the applicant the applicant
stated that he was checking the sheep’s water trough. Gary Davies discovered when checking the troughs himself that on some
occasions the troughs were dirty and it was obvious the applicant had not cleaned or checked them even though it was his role
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to do so. On one occasion Gary Davies found a number of sheep in the incorrect paddock, and as a result these sheep were
unable to access water. He raised this issue with the applicant and stressed the importance of checking the sheep daily. On
another occasion he told the applicant to feed the sheep however, the applicant went straight to cricket.

56 By harvest in November 2001, things became tense between the applicant and Quentin and Gary Davies. The applicant was
more withdrawn and argumentative, and this was evident in the applicant’s attitude and tone on the two-way radio. It was clear
Gary Davies that the applicant was unhappy as he no longer engaged in banter on the two-way radio.

57 When the applicant asked him why he was not driving the harvester in late 2001, Gary Davies told him that it was better for the
business that both he and Quentin Davies drive the harvester because there was now better mobile phone coverage to enable
business to be undertaken whilst driving the harvester.

58 Gary Davies gave evidence that in early 2002, after the applicant returned from annual leave, the applicant’s attitude had not
improved and the situation was stressful for Quentin and Gary Davies and for the other workers on the farm and their families.
On this basis Quentin and Gary Davies decided to meet with the applicant on 7 February 2002. Gary Davies had formed the
view at this point that the applicant did not want to remain working with the respondent. He stated that he had a clear
recollection of the meeting that day. He confirmed that at the meeting Quentin Davies told the applicant there was a problem
with the applicant’s attitude and that the situation could not go on. As the respondent had a big work programme ahead for
2002, Quentin and Gary Davies wanted to know the applicant’s intentions. The applicant was told that if he wanted to seek out
alternative employment that was okay by Quentin and Gary Davies. The applicant was told that if he wanted to remain
employed with the respondent, then the respondent needed to know what his problems were so that they could be sorted out. In
response to these comments the applicant then asked if he was being terminated. Gary Davies said “no”. The applicant then
stated that he wanted to discuss the matter with his wife. He confirmed that the applicant did not return to work that afternoon
but he turned up the following day to undertake his normal duties. Under cross-examination he stated that the applicant was not
told at the meeting that it would be better for him to seek employment elsewhere and he stated that issues concerning the
applicant’s contract of employment were not discussed. He stated that he was surprised when the applicant asked him if he was
being sacked because he had no intention of terminating the applicant. He confirmed that Quentin Davies told the applicant
that there was a problem with his attitude and that the current situation could not continue and required sorting out. He
confirmed that the option of the applicant working elsewhere was canvassed. He stated that he wanted to see a change in the
applicant’s attitude as the applicant’s problems were impacting on the smooth running of the farm. Gary Davies recalled
Quentin Davies saying to the applicant “Clearly there’s a problem with your attitude. It can’t continue this way. We need to
sort it out now because we’ve got seeding coming up so we can sort it out. If you’re not happy here, getting a job elsewhere is
an option” (Transcript page 439).

59 Gary Davies stated that on or about 15 February 2002 the applicant approached him when he was at the Sheills Road fence,
wanting to resolve the dispute directly with both him and Quentin Davies. Gary Davies told the applicant to decide what he
wanted the respondent to consider and to draw up a list. After he received the applicant’s list to settle the matter, the
respondent replied to each item on the list. After the applicant received the respondent’s response he met with the applicant
which was initially heated but the applicant soon calmed down. However, no agreement was reached.

60 Gary Davies gave evidence that he did not agree to the applicant putting curtains in the applicant’s house, that the respondent
gained no benefit from the curtains and they had not stopped the applicant from taking the curtains when they left the house.

61 Gary Davies stated that after the applicant had resigned and as the time drew closer to the applicant leaving his house in April
2002, he was concerned about some missing shearing equipment and tools. As the applicant had not responded to a request to
return the missing items, he rang the local police who agreed to action a warrant to recover the goods. After visiting the
applicant’s house, police officers returned the missing items to him. Under cross-examination Gary Davies confirmed that he
made the complaint to police about the respondent’s missing tools but when he did so he was not accusing the applicant of
stealing the items. He stated he did not visit the shed to pick up the missing tools prior to making the complaint to the police
because of previous problems he experienced when visiting the applicant.

62 Under cross-examination Gary Davies was asked if the applicant was given any warnings about his performance or behaviour
prior to meeting with the applicant on 7 February 2002. Gary Davies stated that even though no warnings were given to the
applicant problems existed between the applicant and he and Quentin Davies.

63 Gary Davies was asked about the discussion that he had with the applicant on 15 February 2002 at the Sheills Road fence. He
confirmed that the applicant initiated this conversation by stating that things had gone too far and he wanted to work the
situation out. Given the tone of the facsimiles that the respondent had received from the applicant’s agent, Gary Davies agreed
that it would be useful to see if the situation could be worked out directly with the applicant. He stated that at this stage it was
possible for the applicant to remain employed by the respondent however, the prospects of this happening was bleak given the
tone of the correspondence received to date from the applicant’s agent. He stated that he was encouraged by the applicant’s
view that a resolution could be worked out. He told the applicant to put what he wanted to settle or resolve the matter in
writing and the applicant agreed to do this. He stated that there was no discussion that he could recall about any specifics of
what was to be agreed at this point and that he was also open to the possibility of the applicant remaining employed by the
respondent. He could not recall the applicant asking for information regarding the respondent’s problems with the applicant’s
attitude, or about what would happen to the curtains. He stated that the discussion was short.

64 Gary Davies stated that when he received the list from the applicant, which he was prepared to negotiate, it was clear that the
applicant no longer wanted to continue working with the respondent. He stated that he was surprised to receive the Deed of
Settlement from the applicant’s agent on 20 February 2002 (Exhibit A4 – Annexure PDM11), as he understood he was dealing
directly with the applicant given the discussion that he had with the applicant on 15 February 2002. He confirmed that he did
not respond to the applicant until 21 February 2002 as he was in Perth for the weekend and needed to catch up with Quentin
Davies to discuss the list when he returned (Exhibit A4 – Annexure PDM12). He confirmed that at this point there was no
agreement to pay monies in lieu of notice to the applicant and the date for the applicant to move out of the house was not
agreed. However, subsequent to this date, he met the applicant and agreed to reconsider the issue of the applicant remaining in
the house until the end of the school term. He stated that the date proposed by the respondent for the applicant to leave his
house was an oversight because when he was made aware that this was an issue for the applicant he agreed to extend the date
to fit in with the school term. Another offer was thus made to the applicant on 27 February 2002 confirming that the date of the
applicant and his family remaining in the house would be extended until 3 May 2002 (Exhibit A4 – Annexure PDM19).

65 Gary Davies stated that the $1,500.00 annual bonus that the applicant was paid was for extra efforts that the applicant
undertook during the year. In relation to Exhibit R9 he stated that this was a roughly drawn up document detailing the
applicant’s remuneration package if the allowances paid to the applicant were grossed up. This document had been drawn up
as the applicant had raised an issue about his take home pay compared to another employee.

66 Mr Andrew Woodfield worked for the respondent from October 1998 through to February 2003. He has a good rapport with
Quentin and Gary Davies and worked alongside the applicant whilst the applicant was employed by the respondent. Mr
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Woodfield confirmed that the applicant’s attitude to his work and to Quentin and Gary Davies changed around October 2001.
In Mr Woodfield’s view the applicant was not as happy as he had been previously and he made occasional negative remarks
about Quentin and Gary Davies however, these remarks were nothing serious. He stated that the atmosphere at work was tense
when the applicant was told in 2001 that he was no longer going to be working on the harvester.

67 Mr Garner confirmed that he spoke to Quentin Davies in March 2002 about his reasons for not wishing to play in the West
Yorkrakine Cricket team. He stated that Quentin Davies told him that he was not comfortable playing in the same team as the
applicant. As Quentin Davies was an integral part of the team, he encouraged Quentin Davies to play. After discussing the
issue with the captain of the cricket team Mr Garner decided to drop the applicant from the team and Quentin Davies then
agreed to play for the team. Mr Garner confirmed that the applicant was distressed when he informed him of this decision. He
stated that as Quentin Davies was a more able cricket player than the applicant it was appropriate that Quentin Davies be
chosen for the team in preference to the applicant. Under cross examination Mr Garner was asked if Quentin Davies gave him
an ultimatum that if the applicant was to be chosen in the team he would not play. Mr Garner stated that this was not the case.

68 Mr Peter Wood is the proprietor of the Wyalkatchem Mechanical Services and he is a Justice of the Peace. He services the
respondent’s vehicles and equipment and he has known Gary and Quentin Davies for over 30 years. Mr Wood stated that it
was his opinion that both Gary and Quentin Davies are of good character and are good business people. Mr Wood stated that
he knew the applicant when he commenced employment with the respondent and that initially the applicant appeared to be
enthusiastic in his employment and keen to do well. In 2001 Mr Wood formed the impression that the applicant did not seem
as committed to his work. He stated that he recalled having a discussion with the applicant around early January 2002 about
signing some passport applications.

69 Ms Natalie Cox lives close to the respondent’s property and was a good friend of the applicant and his wife when they were
employed by the respondent. She confirmed that in January 2002 she was holidaying in Busselton at the same time as the
applicant and his family. At one stage during the holiday the applicant announced that he and his family would be returning to
New Zealand in the first lot of school holidays in 2002 and that they wanted this decision kept confidential.

70 Ms Cox was asked about the events of 7 February 2002. She confirmed that Ms McGrath had contacted her subsequent to the
applicant having a meeting with Gary and Quentin Davies on that day. She stated that when she arrived at the applicant’s
house she was informed by the applicant that he had been told that it was in both parties’ best interests if the applicant sought
employment elsewhere. She stated that the applicant was confused.

71 Mr Robert Shadbolt’s witness statement was tendered by consent. Mr Shadbolt is the principal of Rural Enterprises. He
confirmed that he assisted the applicant in obtaining employment with the respondent in 1998. He recalled that the applicant
contacted him whilst he was still employed by the respondent making a general enquiry as to what his work opportunities
would be if he left working for the respondent. Mr Shadbolt indicated to the applicant at the time that there were plenty of jobs
available. He stated that when the applicant ceased employment with the respondent he could have commenced in a new job as
soon as he could relocate as there were a number of jobs available at that time.

Submissions
72 The applicant argues that he was constructively dismissed as he had no option but to cease employment with the respondent on

25 February 2002. The applicant’s representative conceded that the applicant was not terminated by the respondent at the
meeting held on 7 February 2002. However, the respondent’s actions subsequent to this date led to a breakdown in trust and
confidence between the applicant and the respondent. It was the actions and conduct of the respondent during this period which
led to a situation where, through no fault of the applicant, he could not remain employed by the respondent.

73 The applicant specifically relies on the respondent repudiating its contract of employment with the applicant by refusing to pay
the $1,500.00 bonus due to the applicant under his contract of employment when the payment was due. As this constituted a
fundamental breach of the applicant’s contract of employment the applicant had a right to bring his contract of employment to
an end. It was also argued that this bonus was unfairly used as a negotiating tool to put pressure on the applicant to reach a
settlement. Further, the respondent behaved unreasonably by reneging on an agreement made between Gary Davies and the
applicant on 15 February 2002 at the meeting held at the Sheills Road fence. A number of matters were agreed between the
applicant and Gary Davies at this meeting, which were later reneged on by the respondent. Gary Davies was aware on
19 February 2002 that a Deed of Settlement was being prepared by the applicant’s representative confirming this agreement
however, the respondent later ignored and did not honour this agreement. This course of conduct generated a lack of trust
between the parties sufficient for the applicant to resign from his employment with the respondent. As this course of conduct
was sufficient to induce the applicant to leave his employment the applicant was constructively terminated as the only
reasonable option available to the applicant in the circumstances was to resign.

74 It was submitted that even though the applicant was confused in some of the evidence which he gave, that the applicant’s
evidence should be preferred to the evidence given on behalf of the respondent as his evidence was unchallenged on major
issues.

75 The applicant’s representative argued that the applicant was entitled to substantial compensation for injury. Even though a
number of events occurred subsequent to the applicant handing in his resignation they were relevant and should be taken into
account when assessing compensation. The police visit to the applicant’s house, the removal of the tool box, and the cricket
club incident all had a significant impact on the applicant such that he should be compensated.

76 The applicant concedes that he planned to return to New Zealand at some stage but not in the short term. After the applicant
resigned it was open to him not to take the first job that came along. The applicant was unable to commit to a permanent
position as he was uncertain about his long term intentions, given a possible business opportunity in New Zealand. As the
applicant undertook casual work, he satisfied the duty on him to mitigate his loss.

77 The applicant is seeking four weeks’ notice due under his contract of employment at a higher rate than he was paid by the
respondent. The applicant argues that as his remuneration package included allowances for rent and the telephone and the
$1,500.00 annual bonus, his weekly rate of pay should be grossed up to reflect these allowances. The applicant is also seeking
superannuation entitlements based on this higher rate of pay for his notice period. Reimbursement of $600.00 is also being
sought for the costs of curtains which the applicant installed in the respondent’s house. The applicant relies on the
reimbursement of the cost of the curtains being a term of the applicant’s contract which was implied into the contractual
arrangement between the applicant and the respondent.

78 The respondent submits that the applicant was not constructively terminated. On the evidence given in these proceedings, it is
open to find that the applicant’s attitude deteriorated significantly in the period prior to February 2002 and it was up to the
respondent to decide when to raise this matter with the applicant. The respondent deferred raising the issue of the applicant’s
attitude with him until 7 February 2002 as the respondent thought the applicant’s attitude might improve after he had a holiday.
Also, harvest time was a busy period for the respondent thus it was inappropriate to hold discussions of this nature during this
period.
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79 The respondent argues that the evidence of Gary and Quentin Davies should be preferred to the evidence given by the
applicant. In particular, in relation to the events of the meeting of 7 February 2002 the respondent argues that the applicant’s
version of this meeting was inconsistent. The evidence establishes that the reason for the meeting was the applicant’s
deteriorating attitude to his work and there was substantial evidence to support this contention. At the meeting held on
7 February 2002 Gary and Quentin Davies told the applicant that there was a problem with his attitude and that this could not
continue. When the applicant asked at this meeting if he was being terminated, it was made clear to the applicant that this was
not the case. The respondent argues that this should have dispelled any confusion the applicant had about whether his
employment was ongoing. The respondent argues that no reasonable employee would have left this meeting thinking that he
had been dismissed and that nothing which occurred at this meeting could constitute a termination. Further, the applicant
continued to work for the respondent after this meeting. When pressed by the applicant’s representative in early February
2002 about the status of the applicant’s contract of employment the respondent twice confirmed in writing that the applicant
had not been terminated (Exhibit A4 – Annexure PDM4 and PDM9). The applicant continued to work as usual from
8 February 2002 until 25 February 2002 when he indicated via his agent that he would be ceasing work (Exhibit A4 –
Annexure PDM16).

80 The respondent argues that there was no conduct between 7 February 2002 and 25 February 2002 which amounted to the
respondent repudiating its contractual arrangement with the applicant. The respondent submits that the complaint by the
applicant that the verbal agreement allegedly made between the applicant and Gary Davies on 15 February 2002 at Sheills
Road was reneged upon, was not borne out in the cross examination of the applicant. The respondent argues that the applicant
has failed to point out any conduct on the part of the respondent to support his claim. Given this background the respondent
maintains that the applicant resigned of his own volition.

81 The respondent maintains that the applicant has not satisfied the onus on him to mitigate his loss. The applicant had the
opportunity to seek out alternative employment but chose not to do so. The respondent argues that by January 2002 the
applicant had already made a decision to return to New Zealand and on this basis he did not diligently seek out suitable
alternative employment. There was no evidence that he applied for any position in Western Australia as a farm labourer apart
from one temporary position, and that he only worked for three days as a truck driver between his resignation in February
2002 and leaving Western Australia in April 2002.

82 The respondent argues that the cricket club issue, the events surrounding the ownership and removal of the tool box and the
visit from police to recover missing goods all occurred subsequent to the applicant ceasing employment with the respondent on
25 February 2002. Thus, these events have no relevance to the applicant’s claim for unfair termination.

83 The applicant is claiming a benefit due to him under his contract of employment for curtains the applicant purchased for his
house. The respondent argues that this claim has not been made out as the applicant has failed to establish that there was any
term of his contract of employment with the respondent either express or implied that required the respondent to purchase
curtains put into the house by the applicant. The applicant has also failed to establish that the respondent prevented the
applicant from taking the curtains with him when he left the house, and the applicant has failed to establish the value of the
curtains.

84 The respondent objects to the allowances paid to the applicant under his contract of employment being included in any
calculation of loss due to the applicant as these allowances were paid to compensate the applicant for requirements arising out
of the special nature of the applicant’s employment and did not constitute wages. The respondent also argues that the
Commission does not have power to order the payment of superannuation entitlements and relies on Thompson and Gregmaun
Farms Pty Ltd [1999] 80 WAIG 252.

85 The respondent argues that the applicant has not made out a case for injury as there must be an extraordinary level of shock or
exacerbating circumstances to warrant such an award. No expert evidence was been given about the impact of the applicant
ceasing employment with the respondent and there is no authority to support an award of damages for injury in the sum
claimed by the applicant ($30,000.00).

Findings and conclusions
Credibility

86 The issues in dispute between the parties centred around what was discussed between the applicant and Quentin and Gary
Davies at the meeting held on 7 February 2002 and the discussions which took place between the applicant and Quentin and
Gary Davies between 7 February 2002 and 25 February 2002, when the applicant resigned. Other relevant events which
occurred during the period 7 February 2002 and 25 February 2002 are covered by the numerous letters and correspondence
exchanged between the parties during this period. I have formed the view that on the totality of the evidence given in these
proceedings in relation to the discussions which occurred from 7 February to 25 February inclusive, I prefer the oral evidence
given on behalf of the respondent to the evidence given by the applicant, and that where there is any inconsistency in the
evidence about discussions which took place between the applicant and Quentin and Gary Davies between these dates I prefer
the respondent’s evidence. I do so because the applicant gave conflicting evidence about significant events. For example in
relation to the discussions he had with both Quentin and Gary Davies on or about 15 February 2003 about finalising matters
between the parties the applicant’s evidence under cross examination (Transcript pages 170 to 174) is at odds with the
evidence given by the applicant in his evidence in chief (Exhibit A4 paragraphs 120 to 166). On the other hand, the evidence of
Quentin and Gary Davies was consistent and corroborated by substantial documentation. I was urged by the applicant’s agent
to ignore the inconsistency in the applicant’s evidence as his evidence overall was unchallenged on major issues. I do not agree
with this submission. Clearly the discussions which took place on 15 February 2002 are central to the applicant’s case, and the
applicant’s evidence on this issue was critical to the outcome of this application.

Was there a dismissal?
87 In relation to an unfair dismissal claim brought pursuant to s.29(1)(b)(i) of the Act, it is incumbent upon an applicant, on the

balance of probabilities, to demonstrate that he or she has been dismissed by the employer to attract the Commission’s
jurisdiction.

88 In this case the applicant resigned from his position with the respondent. A resignation can constitute a dismissal for the
purposes of the Act but whether or not a particular resignation will do so depends upon the circumstance of each case. The
relevant law to be applied in this matter was set out by Beech, SC in Grant Raymond Lukies v AlintaGas Networks Pty Ltd
[2002] 82 WAIG 2217 at 2220—

“The Industrial Relations Commission of South Australia in Lucky “S” Fishing Pty Ltd v  Jex (1997) 75 IR 158 at
164 also considered the decision of the Court of Appeal of New Zealand [Auckland Shop Employees’ Union v
Woolworth’s (NZ) Ltd (1985) 2 NZLR 372]. It noted that the Court of Appeal stated that there has been a modification of
the test in the Western Excavating (ECC) Ltd v Sharp case (1978) ICR 221 at 226 which stated that if the employer is
guilty of conduct which is a significant breach going to the root of the contract of employment, or which shows that the
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employer no longer intends to be bound by one or more of the essential terms of the contract, then the employee is
entitled to treat himself as discharged from any further performance. If he does so, then he terminates the contract by
reason of the employer’s conduct. He is constructively dismissed. The Court of Appeal suggested that in constructive
dismissal cases the relevant test is whether the conduct complained of is calculated or likely to seriously damage the
relationship of confidence and trust between the parties and is such that the employee cannot be expected to put up with
it.”

When applying the test outlined above, I find that the applicant was not constructively dismissed as it is my view that there was
no action by the employer which constituted conduct calculated or likely to seriously damage the relationship of confidence
and trust between the parties and was such that the applicant could not be expected to put up with it.

89 It was not in issue that the applicant was employed as a farm hand between 1 March 1998 and 25 February 2002 and that the
applicant was a valued and productive employee until mid 2001. The evidence from both parties was that the relationship
between the applicant and Quentin and Gary Davies started to deteriorate in mid 2001 when the respondent became concerned
about the applicant’s attitude. A number of examples were given by Quentin and Gary Davies about incidents relating to these
concerns. I accept the evidence given by Quentin and Gary Davies that the applicant was occasionally late for work, and that
he questioned decisions made by Quentin and Gary Davies in relation to day-to-day issues arising at the farm. The applicant
withdrew from social interaction with Quentin and Gary Davies and other farm workers and the applicant was unhappy about
being taken off the harvester during the 2001 harvest. I accept that Quentin and Gary Davies decided not to raise their concerns
with the applicant prior to 7 February 2002 as the applicant was due to go on leave in January 2002 and the respondent was
hoping that this period of leave may assist the applicant in improving his attitude. I also accept that the period leading up to
January 2002 was a busy time for the respondent and it would have been difficult for the respondent to raise concerns with the
applicant any earlier than the respondent did.

90 I find that at the meeting which took place on 7 February 2002 between the applicant and Quentin and Gary Davies, it was
made clear to the applicant that both Quentin and Gary Davies were concerned about his attitude. I find that at this stage the
respondent had formed the view that the situation between the applicant and Quentin and Gary Davies could not continue, and
that the respondent’s concerns needed addressing, particularly given that there was an upcoming busy work schedule. I accept
that the applicant was shocked and upset by being informed that both Quentin and Gary Davies were unhappy with his attitude
and that during this meeting the applicant was so concerned about his future employment prospects with the respondent that he
asked whether or not he was being terminated. I find that in response to this question the applicant was categorically told that
he was not being terminated. It was common ground that at the end of this meeting the applicant was encouraged to discuss his
situation with his wife. I find that the respondent had no intention of terminating the applicant’s contract of employment at this
time. Indeed, the applicant conceded that he was not terminated during this meeting.

91 The applicant relied on the respondent behaving in such a way between 7 and 25 February 2002 that the confidence and trust
between the parties was destroyed and cited two specific issues which occurred during the period which he says demonstrates
that the respondent fundamentally breached its contract with the applicant such that the applicant was given no choice but to
resign.

92 The applicant maintained that the non payment of the $1,500.00 bonus due to the applicant in January 2002 under his contract
of employment for additional hours worked at harvest and seeding time constituted a significant breach of the respondent’s
contract with the applicant and was used unfairly by the respondent in order to put pressure on the applicant to resign. There
was no dispute that the applicant’s contract of employment (Exhibit A4 – Annexure PDM1) provides for a $1,500.00 bonus to
be paid to the applicant for additional time worked and not taken in lieu during the harvest and seeding periods. The relevant
section of the applicant’s contract of employment is as follows—

“Hours of work
Hours worked in excess/or below standard hours will be taken as time in lieu after discussion on a monthly basis. The
time in lieu will not include harvest and seeding for which a total cash bonus of $1500 will be paid.”

There is nothing in the contract which states when the bonus is to be paid, but the evidence given in these proceedings confirms
that the $1,500.00 bonus was usually paid at some stage after harvest was completed and it was common ground that harvest
was normally completed in December/January. This was confirmed in the evidence given by the applicant.

“---The bonus system was to cover any extra hours that we worked and the harvesting and the seeding season.
And how much did you get paid as a bonus?---$1500.
And when did you get paid?---It was supposed to be paid after the first week of harvest finished.
And were you paid your bonus soon after harvesting had finished each year?---Not every year, no.
So which years weren’t you?---The first year I was paid $500 and then I got the rest of it, $1000, in January.
Sorry, you said that’s in the first year?---In the first year. The other years I got paid the $1500 but I always had to ask for
it. It was never the 1 week after harvest.
And did you get paid the full amount of the bonus each year?---Yes, except for the last year.
What happened in the last year?---The last year, last year I got sacked and I didn’t get it until afterwards.”

(Transcript page 117)
93 It was not in dispute during these proceedings that the applicant was paid the $1,500.00 bonus in February 2002 for the

December 2001 - January 2002 harvest. The applicant gave evidence that on 26 February 2002 Gary Davies gave him a cheque
for $2,000.00 which consisted of the $1,500.00 bonus payment for extra hours worked and a $500.00 telephone allowance.
Even though it is clear that the payment of all entitlements owing to the applicant was caught up in the negotiations between
the parties which took place between 7 February 2002 and the end of February 2002, it is my view that the non-payment of the
$1,500.00 bonus until the end of February 2002 did not constitute a fundamental breach of the respondent’s contract with the
applicant nor was it being used by the respondent as a tool to force the applicant to resign. It is clear from the evidence that
there were a number of issues that were in dispute between the parties throughout February 2002 and the respondent never
stated that the $1,500.00 bonus would not be paid to the applicant. Not only was the delay in payment of the bonus not
inordinate, it is my view that there was no evidence given in these proceedings that supports the applicant’s contention that the
respondent was deliberately delaying payment of the bonus to put pressure on the applicant to resign. Further, it is my view
that the delay in reaching agreement on all issues relevant to the applicant’s contract of employment including when the
payment of the bonus would be finalised was due primarily to the difficulties faced by the respondent in dealing with the
nature of the correspondence from the applicant’s representative.

94 The applicant maintains that the respondent did not honour an agreement made between the applicant and Gary Davies on
15 February 2002 at the Sheills Road fence. The applicant gave evidence in chief that at a meeting with Gary Davies which
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took place at about 11:30am on Friday 15 February 2002, he approached Gary Davies and asked if there was any chance “we
can work this out man-to-man?”. The relevant part of the applicant’s evidence is as follows—

“…..
122. Gary said, “Yes. We are little bit overwhelmed with the faxes and legal jargon that is coming through.”
123.  I said, “Well maybe I jumped the gun, maybe everybody jumped the gun. But I had no one to advise me, apart

from this fellow Mike, who is not a lawyer, he is a mediator. I was a bit offended with the fax you sent to Mike
saying that you guys thought that this was all about me getting money and its (sic) not. I just want to know the
reason why I am being asked to find other employment.”

124. Gary said nothing so I said, “Well where do we go from here? I just want what is owed to me, and nothing more
than what is owed to me. I can’t understand why you guys have gone back on your word after what you told me
in the office about going and seeking other employment. What about the bonus? Are you going to honour that
or what is the story?”

125. Gary said, “Yes we will honour that and we always said we would.”
126. I then said, “So why isn’t it paid? It should have been paid in January after harvest.”
127. Gary said, “Well we have just been holding it back until we see where all this is going.”
128. I then said, “I think it should be paid as soon as possible.”
129. Gary said, “OK! I’ll look into it.””

(Exhibit A4)
95 The applicant then stated that Quentin Davies asked him if he could make a list of things that he wanted to settle the dispute

and get the list back to Quentin that day, he would ensure that Gary Davies would be given a copy to look at over the weekend.
The applicant stated that he then went home, made the list and gave it to Quentin Davies and said to him that “all the things on
this list are up for discussion”. The applicant then asked Quentin Davies to copy the list, and give him back the original.

“160. I didn’t see or talk to anyone on the following Monday. I had been expecting the meeting with Gary and
Quentin. The next day I called Gary over the 2-way and asked when they were going to have this meeting. Gary
said he would catch up with him later that day.

161. On Tuesday 19 February 2002 I spoke to Gary in the yard. Gary said, “We haven’t got back to you about this
meeting, but Quentin was away on Monday so we couldn’t have it. We are working on it now but it looks all
right to me. I don’t know about the pool but it can still be discussed.”

162. I replied, “Hopefully this can be all cleared up then. I can let Mike know that we have come to an agreement on
our own” and Gary said, “OK!”

163. When I got home for lunch, I rang Mike Fitz Gerald and told him that I had reached a settlement with Cardiff
and he offered to prepare a draft Deed of Settlement for me to use in the settlement.

164. I went back to work and called in to the yard to tell Gary that I wanted Mike to prepare the settlement and that
some documents would be faxed to them that afternoon. I explained that it was a document that would protect
both parties and once signed, was the end.

165. Mike prepared a draft Deed and faxed it to Cardiff on 19 February 2002. Although the cover sheet of this fax is
dated 15 February 2002, I believe that it was actually sent to Cardiff on 19 February 2002. I attach a copy of the
fax and draft Deed marked for identification as Annexure PDM11.

166. I heard nothing from Cardiff until I was handed a letter as I left work on Thursday evening 21 February 2002.
The letter overturned all the undertakings that Cardiff had made to me in respect of a settlement of the dispute
between us. I attach a copy of the letter marked for identification Annexure PDM12.”

(Exhibit A4)
96 I am at a loss to understand the applicant’s argument that there was an agreement made between the applicant and Gary Davies

at the Sheills Road fence on 15 February 2002. The relevant part of the applicant’s further evidence under cross-examination
on the transcript is as follows—

“Now, I think you agree that at that stage what you wanted to do was negotiate a deal that would enable the employment
to end on mutually agreed terms?---There was no deal involved in this.
Well, what did you say to Gary as to what you wanted?---What did I -—
When you spoke to him out at Sheals (sic) Road?---I asked him what the reason was, was the main thing.
That was the main thing, was it? You didn’t say, “I’m going to make a proposal”?---Without conferring with the notes,
I’d have to say no.
Well, what day did you speak to Gary at Sheals (sic) Road? I mean, this is meant to be from your memory, Mr McGrath,
so don’t worry too much about your affidavit?---Well, as I said earlier on. I apologise for my memory, but that’s -—
Well, that’s okay, but, I mean, it’s not normal for witnesses to just go right through a statement when they’re giving
evidence. You don’t need to look at the affidavit on this. I’m just asking you what was - - did you not say to Gary when
you were out at Sheals (sic) Road that you wanted to make a proposal?---No, I believe I said that, “Why can’t we work
this out?” or, “Why can’t we talk about it man to man?”
All right. Well, I put it to you that that actually happened - that discussion on Sheals (sic) Road - happened on about the
14th of February. Would you agree that that’s about when that occurred?---Around that time, yes.
Okay. Now, can the witness be shown exhibit A5, please?
(TO WITNESS): Now, is that the document that you gave to Gary Quentin or sent to Gary Quentin in some way after the
discussion at Sheals (sic) Road?---Yes.
That’s your handwriting?---No, it’s my wife’s.
Your wife’s handwriting? Is it what you wanted?---Yes. We discussed it.
Okay. Is that the proposal that you put to Gary out at Sheals (sic) Road while you were fencing?---Yes.
Okay. So was that primarily what your conversation was about with Gary?---This is the agreement that Gary and I had.
MS STANTON: Right. Now, did you then, or did your wife then, ask Mr Fitzgerald to put that into a document, a deed,
that would result in the matter being finalised?---I didn’t. I can’t answer for my wife.
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Well, could you look at PDM11? Now, you see PDM11 is in fact a letter and then underneath the letter there’s a deed.
Now, is that deed - - does that deed relate to the proposal that’s in the handwritten document we’ve just been looking at?--
-No, this was - - this document that you gave me is the document that Gary and I had agreed on at the fence and went
home to think about the things that - - he told me to go home in the afternoon and think about the things that I was - - that
I wanted, and to write them down and give them back to the office.”
 “Well, I’ll come to whether you agreed on them in a moment, but at the moment what I’m asking you is whether the
document that’s PDM11 - - it’s also dated the 15th of February so it’s hard on the heels of the handwritten one. Is that Mr
Fitzgerald putting in to some form of document your, or your wife’s handwritten proposal?---The deed of compromised
(sic) mentioned in that letter -—
Mm?--- - - PDM11, was to cover both parties.
Yes, I understand it’s to cover both parties, but did it contain in effect the offer that’s on the exhibit that we’ve just been
looking at, the handwritten document?---Not that I know of. This was -—
Something totally different? Different offer?---No, this was the document that was given to Quentin in the office for them
to look over for the weekend.
Right?---And to give back to me whether they - - what he agreed on.
What day did they get that?---This was handed to Quentin on that Friday. I believe it was a Friday.
What date do you think it was?---That was the day that I was talking to Gary at the fence. It was late that afternoon. I
came home at lunch-time and was actually working on the harvester when Quentin came over to me.
Do you say it was the 14th, or the 15th? I think - - and at paragraph 120 you say—
“On the morning of Friday, the 15th, at about 11.30 am I was fencing on Sheals (sic) Road - -?”

((Transcript page 168-169)
“Well, when you were out at Sheals (sic) Road, Gary didn’t undertake to pay anything or do anything, did he? He didn’t
say, “Yep, I’ll buy the curtains off you,” or, “I’ll definitely pay you this or I’ll pay you that”? He didn’t do any of that, did
he?---No, he guaranteed -—
You just had a chat?---He told me he would pay the money owed.
Well - -?---Which was the -—
- - beyond that - -?--- - - notice plus the power.
Beyond that, did he offer to pay you 4 months in lieu that you were asking for?---No, he didn’t.
No? Did he offer to buy the curtains?---No. We talked about it.
Okay?---He was going to discuss it.
He had to discuss it with Quentin, didn’t he?---Yes, of course.
You understood that. So why were you - - why are you saying - - in paragraph 166 of your affidavit you say, about this
letter - - -”
MS STANTON: - - - you say about this letter, PDM12—
“The letter overturned all the undertakings that Cardiff had made to me in respect of a settlement of the dispute between
us.”
What undertakings, because there’s no undertakings referred to in the affidavit, I put to you. I would invite you to show
me an undertaking?---I’m sorry, I don’t quite understand what you mean by “undertaking”.
Well, do you understand paragraph 166 of your affidavit?---I understand it, yes.
Are you saying that Gary made undertakings to you?---Well, I mean, this document that you’re telling me about,
PDM12 -—
Mm?--- - - is not what we discussed on that day of the fence.
Well, in what way is it different?---Well, they’re asking me to resign. They’re saying that I intended to resign.
Well, did your discussion out at the fence suggest that the employment was going to end by way of a mutually agreed
settlement?---It was asked of me to have - - on the first occasion when I talked to Gary about this list, the list that we
agreed to, to provide, and that would be put up for discussion.”

(Transcript page171 and 172)
97 On a review of the applicant’s evidence given in these proceedings about the discussion which took place on 15 February

2002 it is quite clear that there was no agreement made between the applicant and Gary and/or Quentin Davies which was not
honoured by the respondent. Further, given my comments on witness credit I accept the evidence given by Gary and Quentin
Davies that there was no agreement made on that day between the applicant and the respondent to settle all outstanding issues
between the parties. As I have found there was no agreement made on this date between the applicant and Quentin and Gary
Davies, the respondent could not have repudiated its contract of employment with the applicant in this regard.

98 Given these findings it is my view that the applicant has not made out his claim that the respondent repudiated its contract of
employment with the applicant. On a review of the evidence as a whole, and taking into account my views on witness credit, I
find that there were no actions by the respondent between 7 February 2002 and 25 February 2002 which gave the applicant no
option but to resign. I thus find that the applicant was not constructively dismissed, therefore there is no jurisdiction for the
Commission to deal with this claim.

99 It became clear during the proceedings that one of the difficulties that the applicant and Quentin and Gary Davies had in
resolving the dispute was the nature and tone of the correspondence that was generated between the parties. A timely and
satisfactorily resolution of this matter was not aided by correspondence sent by the applicant’s agent to Quentin and Gary
Davies, particularly in the days immediately after 7 February 2002. Even the applicant became concerned about the lack of
progress in resolving this matter arising from the contents of the correspondence and this led to him approaching both Quentin
and Gary Davies directly on 15 February 2002 in order to settle this matter without his agent being involved. Subsequent to the
applicant resigning on 25 February 2002 the respondent agreed to meet all claims made by the applicant in order to settle the
dispute between the parties and all outstanding issues including annual leave payments and allowances and the applicant’s
ability to remain in his house until the end of the school term was resolved. The only issue remaining was payment for the
curtains. Unfortunately, the agreement to settle the matter fell over at the last hurdle because of a new last minute demand that
an ex gratia payment be made to the applicant to cover his agent’s costs.
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100 As a result of the matter remaining unresolved at the end of February 2002, the personal relationship between the parties
deteriorated significantly and a number of events occurred, which should not have eventuated. I accept that farming
communities are small and when people fall out in rural areas, this can have serious ramifications. It is unfortunate that the
applicant was unable to play for the local cricket club and that police officers were called to his house at the initiative of the
respondent on the basis that it was claimed he was in possession of goods belonging to the respondent. In my view, it was a
pity that the relationship between the applicant and Quentin and Gary Davies deteriorated such that these events took place.

Claim for Denied Contractual Benefits
101 In an application for contractual benefits under s.29(1)(b)(ii) of the Act, the onus is on the applicant to establish that the subject

of the claim is a benefit to which the applicant was entitled under his or her contract of employment. It is for the Commission
to determine the terms of the contract of employment and to ascertain whether the claim constitutes a benefit which has been
denied under the contract of employment, having regard to the obligations on the Commission to act according to equity, good
conscience and the substantial merits of the case (Belo Fisheries v Froggett (1983) 63 WAIG 2394; Waroona Contracting v
Usher (1984) 64 WAIG 1500; Perth Finishing College Pty Ltd v Watts (1989) 69 WAIG 2307).

102 The applicant is seeking four weeks’ pay for notice under his contract of employment with the respondent, additional
superannuation entitlements for this period and reimbursement of $600.00 for the cost of curtains which the applicant installed
into his farm house. As I have found that the applicant resigned of his own volition he is not due any payment for notice nor
for additional superannuation payments for this period. The applicant argues that it was implied into his contract of
employment that the respondent should reimburse him for the cost of the curtains which were put into the applicant’s farm
house. No evidence was given in the proceedings to support the applicant’s contention that he should be reimbursed for the
cost of the curtains. The applicant’s contract of employment (Exhibit A4 – Annexure PDM1) provides as follows in relation to
accommodation—

“Incidental wear and tear to be paid by employee with costs to employer discussed and agreed before they are incurred
(sic).”

This is the only reference in the applicant’s contract of employment to the applicant being reimbursed for costs incurred relating
to accommodation. In my view this clause does not apply to the reimbursement of the curtain costs as claimed by the applicant
as there was no evidence given in these proceedings that there was any agreement between the applicant and the respondent to
refund the cost of the curtains. Further, no evidence was given that the curtains were a necessity for the house or that curtains
were essential for the applicant to live in the house. I thus find that the applicant has not made out his claim that he is due
benefits under his contract of employment for reimbursement of curtain costs.

103 An order will now issue dismissing both applications.
_________

2003 WAIRC 09114
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES PAUL DAVID MCGRATH, APPLICANT
v.
DERINTON PTY LTD AS TRUSTEE FOR JINDABYNE TRUST AND THE CARDIFF TRUST
TRADING AS CARDIFF PASTORAL COMPANY, RESPONDENT

CORAM COMMISSIONER J L HARRISON
DATE OF ORDER MONDAY, 25 AUGUST 2003
FILE NO/S. APPLICATION 362 OF 2002
CITATION NO. 2003 WAIRC 09114
_________________________________________________________________________________________________________

Result Application to amend respondent’s name granted
_________________________________________________________________________________________________________

Order
Having heard Mr M Richardson as agent on behalf of the applicant and Ms F Stanton of counsel on behalf of the Respondent, the
Commission pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders—

THAT the name of the respondent be deleted and that Derinton Pty Ltd as trustee for Jindabyne Trust and the
Cardiff Trust trading as Cardiff Pastoral Company be substituted in lieu thereof.

(Sgd.) J. L. HARRISON,
[L.S.] Commissioner.

_________

2003 WAIRC 09113
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES PAUL DAVID MCGRATH, APPLICANT
v.
DERINTON PTY LTD AS TRUSTEE FOR JINDABYNE TRUST AND THE CARDIFF TRUST
TRADING AS CARDIFF PASTORAL COMPANY, RESPONDENT

CORAM COMMISSIONER J L HARRISON
DATE OF ORDER MONDAY, 25 AUGUST 2003
FILE NO/S. APPLICATION 362 OF 2002
CITATION NO. 2003 WAIRC 09113
_________________________________________________________________________________________________________

Result Application alleging unfair dismissal dismissed. Application for contractual benefits dismissed.
_________________________________________________________________________________________________________
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Order
HAVING HEARD Mr M Richardson as agent on behalf of the applicant and Ms F Stanton of counsel on behalf of the respondent,
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders—

THAT the application be and is hereby dismissed.
(Sgd.) J. L. HARRISON,

[L.S.] Commissioner.

____________________

2003 WAIRC 09094
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES IAN DOUGLAS POULTNEY, APPLICANT
v.
ALCOA WORLD ALUMINA AUSTRALIA, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DATE THURSDAY, 21 AUGUST 2003
FILE NO. APPLICATION 2017 OF 2002
CITATION NO. 2003 WAIRC 09094
_________________________________________________________________________________________________________

Catchwords Termination of employment – Harsh, oppressive and unfair dismissal – Reinstatement sought –
Principles applied – Issues of procedural fairness – Applicant admitted serious safety breach –
Employer gave fair go all round – No warrant to interfere with dismissal – Application dismissed

Result Dismissed
Representation
Applicant Mr K. Prunty (of Counsel) appeared on behalf of the Applicant
Respondent Mr A. Heelan appeared on behalf of the Respondent
_________________________________________________________________________________________________________

Reasons for Decision
1 On 11th December 2002 Ian Douglas Poultney (the Applicant) applied to the Commission for an order under s.23A of the

Industrial Relations Act, 1979 on the grounds that he had been harshly, oppressively and unfair dismissed by Alcoa World
Alumina Australia (Alcoa) on or about 18th October 2002.

2 The matter that led to the Applicant’s dismissal occurred on 7th October 2002. According to the Applicant he attended work as
normal. He was in a highly emotional state due to affairs in his personal life. Notwithstanding he attended for work in that
mental state.

3 He claimed that he should not have been at work and wanted to go home however he could not because the Group Leader who
would normally share work with him was also absent on that day due to illness. To complicate matters the acting Supervisor
Precipitation, Brad Klopper did not attend work at the normal start time. The Applicant did not get to see Mr Klopper until
about 8:00am.

4 In the meantime the Applicant attended a planned tagging job to isolate the Unit 5 Cyclones. The cyclones are located in
Building 45 at the Alcoa plant. After performing that tagging operation the Applicant returned to his office where he was told
there was a pin hole leak in a main feed line to the cyclones. The Applicant inspected the leak which was about 30 metres
below the Unit 5 Cyclones where the tag out had occurred. He then made contact with maintenance to see if he could secure a
maintenance crew before they were fully allocated. For expediency he used the same job number as the one for the Unit
5 Cyclones.

5 The Applicant met the maintenance crew at the repair site and showed them the work to be done. There was some controversy
about what happened next. The Applicant’s version is that as a joke he suggested to the maintenance servicemen that the job
would ‘go away’ if they laid a couple of beads of weld over the leak. The Applicant made this suggestion, he described it as an
inference even though he knew that the job had not been tagged out.

6 It is the Applicant’s contention that although he hinted that a couple of beads of weld on the job would make it disappear, but
he did not request “flat out” that the maintenance servicemen do the job untagged. However he admitted in the initial
investigation and in his evidence before the Commission that inference could be drawn from what he said.

7 The Applicant says he then returned to his office and did some more work. Later he was confronted by Mr Colin Newall the
relief Maintenance Foreman who asked him ‘what on earth’ was he doing asking a crew to work on an untagged job. Mr
Newall discussed the incident with John Burden the Equipment Management Supervisor, and asked the crew to raise an
accident incident investigation.

8 The Applicant then told his acting Supervisor, Mr Klopper, that an accident investigation was being raised and that he, the
Applicant, had asked to have a job done untagged and he had no defence for his conduct.

9 Submitted to the Commission in Exhibit H11 is a statement of facts signed by the Applicant which sets out his memory of the
events as they occurred on the day. The statement was made and signed on 9th October 2002 two days after the incident.

10 The Applicant confirmed that Mr Newall reported the incident to Mr Burden. Mr Scott Thompson, the Precipation and
Calcination Manager, was requested by Mr William John Moss, the Manufacturing Manager, to undertake an investigation of
the matter. Mr Scott did so interviewing all of the people concerned including the Applicant and obtained a written statement
(Exhibit H11) from him.

11 It is common ground that the Applicant was sent home after he prepared the statement and he remained on pay until Monday
14th October 2002. In view of what the Applicant said to him in the initial investigation Mr Thompson arranged for external
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psychological counselling for the Applicant. Alcoa concluded that the Applicant was fully cognisant of the importance of his
conduct and knew the seriousness of the breach.

12 On 14th and 15th October 2002 Mr Scott Thompson again met with the Applicant. During the meeting on 14th October 2002 he
was told that investigation was ongoing. Again he was given an opportunity to explain his actions. He was not able to do so.
He mentioned that a domestic disagreement with his partner had been bothering him. He claimed he had told Mr Klopper about
this prior to the incident.

13 On the following day, 15th October 2002, the Applicant was told that the investigation was complete and a decision had been
made to terminate his contract of service. Arrangements were made for financial counselling and outplacement advice at
Alcoa’s expense. On 18th October 2002 the Applicant had an exit interview at which time he received a letter of termination
(Exhibit H15).

14 The termination letter, formal parts omitted, is included hereunder—
“Re: Termination of Employment
It is with regret that I confirm our conversation of 15 October where we discussed concluding your employment with
Alcoa. Your deliberate action to circumvent the isolation and tagging procedures was clearly unacceptable. As I
explained to you, this major breach of our safety standards left little option as to the subsequent course of action.
Your employment with Alcoa will cease as of today the 18th of October and your final pay will include all outstanding
entitlements including—

• Payment of salary up to and including 31 October 2002 (payment already received – was included in
15 October salary payment)

• A further three months notice from 31st October 2002, paid in lieu (this will include the appropriate shift
allowance calculations.)

• Outstanding Annual Leave and Long Service Leave entitlements accrued and calculated taking into account
the additional three months notice period. (This amount does not include a shift allowance component as
payment for shift allowance is only applicable when taking the leave.)

This payment will be made by direct debit into your bank account prior to the end of the month.
Your group certificate will be forwarded to you from the Payroll Department at the end of the financial year. If your
address changes prior to this time please contact the Human Resources Department to update your records.
Support
As discussed Alcoa has agreed to provide you with the following support services after your departure—
Financial Planning Assistance
This support will include the development of a personal financial plan with an adviser. Details of financial providers
will be provided to you with this letter.
Employee Assistance Programme
We will continue to fund ongoing treatment under the Employee Assistance Programme. Please continue to liaise with
Andrew Morgan, our employee counsellor regarding this treatment. Our support of this treatment will be reviewed in
6 months time.
Outplacement Support
This support is designed to assist you in searching and locating alternative employment. This service will include the
preparation of a resume, understanding the job market, preparation for an interview and a job search plan. Please
contact Colette Kelly-Smith at Consult-Us 2 on 93554466 or mobile number 0409107308 for further information.
Superannuation
We will advise our Superannuation Managers, NSP Buck Pty Ltd of your departure and they will prepare a Benefit
Quotation detailing your superannuation entitlements as at your termination date. This will be forwarded to you along
with a Benefit Payment Election form with instructions on how to complete.
Our NSP Buck Pty Ltd contact is Luke McKean in Melbourne. 1800 355 028 is the toll free number you can call if you
have any queries regarding the payout of your superannuation benefits.
I am disappointed by the circumstances of your departure from our organisation and I would like to thank you for the
contribution you have made to the Precipitation Department over the course of your employment with us at Pinjarra. I
genuinely hope that the support activities outlined above will help you achieve a successful new start.”

15 The Applicant’s fundamental contentions are that he attended for work on the morning of the incident in a mental state which
prohibited him clearly thinking about the job at hand. He was so emotionally upset that he had it in his mind that he should
remove himself from the workplace. As it turned out a fellow Group Leader was also absent which meant that the Applicant
was the only authorised tagger left in Building 45. Notwithstanding this he still wanted to go home but he was unable to
contact Mr Klopper because Mr Klopper was not at the plant at the normal start time. The Applicant alleged that Mr Klopper
swims at the Mandurah swimming pool every morning and is rarely on duty at the assigned time. This being the case he was
not able to speak with him until 8:00am after the incident had occurred. Even then Mr Klopper brushed his pleas for assistance
aside.

16 The Applicant contends that Alcoa should have taken these circumstances into account when it was assessing the incident and
because it did not it was unfair to terminate his services and he ought to be reinstated.

17 Alcoa says that the Applicant was no newcomer to breaches of the safety tagging standards. The history of the Applicant in
using the tagging system particularly in respect of breaches is set out in Exhibit H1 which shows ten breaches commencing
14th November 1994 till 18th July 2001.

18 The Alcoa tagging system, on the evidence, works in the following way. It is a two tag system consisting of yellow equipment
out of service tags and white personal danger tags. The system provides for appointment authorised taggers who are persons
who are trained and understand the equipment in their area of responsibility. If equipment is out of service a yellow equipment
out of service tag can be attached by an authorised tagger or authorised self tagger. The effect of placing the yellow tag is to
isolate fixed and mobile equipment when it is taken out of service if it is unsafe, if its operation could result in injury or
damage, if repair or replacement work is required, if repair work is in progress or beyond the end of a rostered shift or during
clean up work around equipment.
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19 Before attaching his yellow tag the authorised tagger must ensure that the equipment to be isolated is removed from any
influence from the process. That is there is no power, no pressure or liquid flow. The equipment is to be completely inert so
that there is no personal danger to any person who works on it.

20 The personal white danger tag is the second link in the protective chain. It is to be hung by anyone who is required to work on
any equipment or enter a vessel or confined space. The presence of a white tag indicates that persons are working on or in a
piece of equipment. The white tag must be attached over a yellow tag. A yellow equipment out of service tag cannot be
removed until an individual has removed his or her personal white danger tag. The white danger tag protects the individual. In
the Alcoa system the white personal danger tag is removed by the individual at the end of the shift or the end of the job. No
person can remove another person’s white danger tag.

21 Employees are told that if there is any doubt about isolation or whether equipment may still be online, they are not to start
work. They are to feel for vibration and feel for flow, they are to ask supervisors because failure to do so may result in a
serious accident. Alcoa teaches its tagging rules to all of its employees and the Applicant had undergone training and continual
review of his tagging skill.

22 The Applicant has a history of discipline for breach of the tagging rules. For instance in 1994 as a result of an accident
investigation, in a memorandum to his supervisor the Applicant had said that he understood that as he tagged the job and he
must accept full responsibility. In an incident in 1995 he was involved in a tagging breach. The sequence of events in this
incident is interesting given what happened in the incident on 7th October 2002. The Applicant says that in the 1995 incident on
17th April he left home with a headache, when he arrived at work the headache intensified and he took a pain killer. He had
arranged a maintenance crew on to work and was to tag the number 11SC booster pump. Some two hours later his headache
was still bad and he took another pain killer and shut himself in his office to wait for pump repairs to be completed. He told his
Supervisor he was going to go home sick and that he would sign off the maintenance work order before he left for home.
However he did not do so and he left with the maintenance work order open. He explained that at the time of leaving his
thought processes were “pretty much non existent” due to his headache. All he could think of was sleep and hopefully relief
from pain. On reflection he should have gone home early and called in a replacement but he was not thinking clearly and his
wish to return the piece of equipment to service early badly affected his thought processes.

23 Another incident on 22nd September 1996 resulted in the Applicant being directed to take reinstruction on tagging procedures
and a note was put on his personal file as was a statement of concern.

24 There was another incident on 11th February 1997 when a cooler was handed over as tagged out when it was not. The report
indicates that there was an incident since September 1996 when the Applicant has made tagging errors while concentrating on
issues other than the task at hand. It was noted he was told that he had to develop a more systematic approach to his
management of tagging and ensure that tagging rules were applied scrupulously. A written statement of concern was placed on
his personal file establishing a four month probationary period during which time he was to develop a structured process to use
during tagging to ensure that other pressures do not interfere with his effectiveness. He received a written reprimand and a final
reprimand.

25 In another report the Applicant was involved in an incident involving the PJ transfer pump. It was noted to him that the
incident was similar to others which had involved him in the past in that he allowed himself to be distracted and deviated from
the tagging plan, as a result his intent was not fulfilled.

26 As a result of the incident the Applicant was required to work day shift for four weeks to develop and implement isolation
check sheets. He also was instructed to hold information sessions with production employees to explain the existence of the
check sheets, their location and the expectation they would be used at all times. He completed these tasks satisfactorily and
appeared to be committed to use the tagging system. Based on this appearance of commitment and his personal assurance that
he will be more thorough in his approach he was approved to resume his normal role as a shift production foreman.

27 Alcoa says that what ought to be concluded is that the Applicant has a poor record in relation to safety and in particular to
tagging. Equipment out of service tagging was one of his most important responsibilities. If that tagging was not completed
properly lives could be put at risk. Given the importance of the tagging function Alcoa enforces strongly the tagging rules and
is intolerant of wilful, deliberate or negligent tagging errors. This approach was strengthened following a serious accident on
8th March 2000 when a service person received caustic burns to his left eye.

28 If one were to total the tagging history of the Applicant he has been involved in 10 documented tagging incidents. While many
of these were oversights or mistakes for which he received detailed reinstruction some incidents were serious and resulted in
written counselling and enforced periods of probation. In relation to the May 2000 incident he received a written memorandum
which draws his attention to his history.

29 Alcoa says that records show on the day the incident leading to the dismissal occurred that the Applicant attended for work as
normal. It is true the other Group Leader was absent due to illness. The investigation by Mr Thompson indicated that the acting
Supervisor Mr Klopper attended work at the normal time and he went to the Building 45 control room for shift handover at
about 7:30am, again as normal. Mr Klopper’s evidence is that the Applicant did tell him that he was having some personal
problems but this was not particularly unusual because Mr Klopper knew the Applicant had a series of these personal
dilemmas over a period of time. From time to time the two men had discussed the Applicant’s poor physical condition and his
various domestic disputes. On the day Mr Klopper was not at all convinced that the Applicant could not perform his normal
duties. At no stage did the Applicant tell him that he was unable to work or that he wanted to go home. Mr Klopper told the
Applicant that if he ran into any trouble with tagging he could help out. That did not seem to be a very big problem for the shift
because as it happened there was not much tagging to be done.

30 Alcoa says the investigation showed that the course of events were that the Applicant contacted Mr Newall requesting a crew
of contract maintenance servicemen to repair a leak. Mr Len Penrose and Mr Scott Pitches attended. The Applicant made
suggestions to them that they understood to mean that he wanted them to weld the job without the tagging isolation being
completed. They were alarmed by this and reported the request to their maintenance Group Leader. Mr Newall looked at the
job and found it was not tagged, he asked the Applicant what he was doing and he said he would go and tag the job.

31 Thereafter formal complaints were made and an investigation was undertaken by Mr Thompson. The investigation clearly
established that the Applicant had made the suggestions to the maintenance servicemen to undertake the job without it being
protected by tagging. His only explanation was that his suggestion was a joke that he allowed to go too far. He also said that he
had been troubled by an argument with his partner the night before. This was weighing on his mind throughout the morning
but no time during the investigation did he say that he had wanted to go home because if that had been the case arrangements
would have been made for him to be relieved. However no such assistance was asked by him.

32 Mr Thompson suggested that the Applicant should get some counselling and it appears that he did because a psychologist
prepared a report dated 16th October 2002 (Exhibit H12).
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33 The Applicant was asked to write a factual report and acting upon that report and having completed the investigation and
discussed the outcome with the plant manager, Mr Moss decided that the Applicant’s services would be terminated.

34 The preceding is a sufficient enough scan of the facts in this incident for the purpose of these Reasons for Decision.
35 The Commission has heard evidence from the Applicant, he provided the only evidence in support of his case. In order that it

might reach a decision as to which story of the competing version of events is most likely to be correct the Commission is
required to make findings on credibility of witnesses. At first it must be said that the Applicant’s version of events, particularly
in his method of answering questions, was akin to a meandering stroll through the sequence of the events that he says
happened on the day concerned. In my respectful view he was inclined to hyperbole when describing his emotional state. For
example he said if the original of his statement could be produced it would be covered in his tears. He was unable to present a
very cogent recitation of events notwithstanding that he was strongly led on occasions. His presentation was not convincing
and the Commission must rate his credibility as questionable.

36 The Commission heard evidence from Mr Moss, the Organisational Change Manager at the plant and who was a
Manufacturing Manager at the time. There is nothing in his story which indicates he should not be believed. The significant
evidence on behalf of Alcoa was led from Mr Klopper who presented as a powerful and truthful witness. He was subject to
aggressive cross examination by Mr Poultney of Counsel who appeared for the Applicant. Mr Klopper’s version of events
which are fundamentally different to that of the Applicant remained unchanged notwithstanding that cross examination. There
is no reason to believe that Mr Newall the acting Maintenance Supervisor did not relate an accurate version of events nor is
there any reason to believe that Mr Thompson has not faithfully outlined his role in the events related to the Commission.

37 I have reached the conclusion that where the evidence on behalf of the Applicant differs from that submitted by Alcoa that the
Commission should prefer the evidence submitted on behalf of Alcoa.

38 I now turn to my analysis and findings. The Applicant in this matter is a long term employee of Alcoa and along with that long
term employment is a long history of breaches of the Alcoa tagging rules.

39 I accept that the Alcoa tagging procedure is a fundamental protection for safety for the employees working on Alcoa’s
property. It is prepared to look at breaches of tagging regulations with an open mind if they are mere procedural breaches,
warnings will be given, but if there is deliberate or intentional breaching or negligent use of the procedures that dismissal will
result. I also find on the evidence before me that the Applicant knew that deliberate breaches of the tagging procedures could
lead to dismissal. I find that after the injury to Mr Gary Ward on 8th March 2000 Alcoa strengthened its policy on tagging
breaches and made that known to the workforce.

40 I find that the Applicant has had a history of continual breaches of tagging procedures some of them serious, so that he was in
the position where failure to comply with the procedures on another occasion could have led to his termination. He full, well
knew that was the situation.

41 That he knew that to be the case can be seen from his own evidence when he realised what terrible trouble he was in after he
had made the suggestion to the maintenance servicemen to weld a pinhole crack without the equipment being tagged off.

42 It is fair to describe the Applicant’s approach to the tagging procedure as recidivist. He perpetrated repetitive breaches of the
tagging procedures. He was no new comer to the need to enforce tagging rules because he had been punished for failing to
apply them in the past.

43 I find that on the day of the incident the Applicant attended for work. He may well have been upset but it is passing strange
that the story he gives in explanation of his conduct in this incidence is very similar in structure to the story he gave in
1996 when he said that he had continued to work through a headache when he should have gone home. The parallels between
the two incidents are quite startling when they are compared. Although one could not make a positive finding there is at least
strong circumstantial evidence to conclude that because he was able to escape punishment for the incident in 1996 he may have
thought that a similar sequence of excuses might save him on this occasion.

44 At the highest the Applicant may have been upset about his home events when he attended for work. There is no doubt that he
visited the site of the leak in the pipe with the maintenance servicemen, there is no doubt that he suggested to them that they
should put a couple of beads of weld on the pipe. He says that he did it as a joke and because the senior of the maintenance
servicemen was a ditherer and that things later got out of hand when they reported him.

45 There is no doubt that he knew that when he was reported that he had breached the tagging regulations by making the
suggestions he made, even if he made them as a joke as he claimed.

46 The Applicant wants the Commission to believe that he was so sick at the time that Alcoa should have taken that into account
and if it had have done it would not have dismissed him. He did not tell anyone at the time that he was sick so he alleged to the
Commission that Mr Klopper had not attended for work at the correct time. I reject that story. The Applicant had many
opportunities to raise that allegation either with Mr Thompson or with Mr Moss but he did not. There was also the opportunity
for him to prove by calling evidence that Mr Klopper was not at work on that morning but he did not produce any such
evidence. I find that on the balance of probabilities Mr Klopper did attend for work at his normal time. He was present at the
meeting at the control room in Building 45 at 7:30am as was normal. I find that at the meeting the Applicant told him that he
was in trouble because he had made a suggestion that work be done untagged. I find Mr Klopper discussed with him the
absence of the other group leader and offered to help the Applicant with tagging for the day.

47 This is completely inconsistent with the Applicant’s contention that he needed to go home I find that he never asked Mr
Klopper to allow him to leave. On the balance of probabilities he has concocted this story to suite the contentions he advances
to the Commission.

48 Here is a situation where the Alcoa tagging rules are designed to protect employees, their rigid application is essential. To
obtain the maximum benefit from the rules any failure of similar nature to these events can expose employees to serious injury
or death. The Applicant knew about the importance of the tagging rules, he had been re-educated on a number of occasions
because of his failure to organise himself to do the tagging properly. He has had more opportunities to improve his
performance in tagging than one would normally expect to be given to a person in his position. For Alcoa to conduct an
investigation and find that the Applicant had made a suggestion, whether in jest or not, for employees of a contractor to place
welds on a job which had not been tagged was open to it. It has acted reasonably in the circumstances, it has tried to support
the Applicant by helping him with counselling, it knew full well he had health problems brought about through his own
personal circumstances which need not be recited in these Reasons. It is hard to find anything that Alcoa has failed to do that it
should have done in dealing with the incident that occurred on 7th October 2002. In all the circumstances there has been a fair
go all round. There is no warrant to the Commission to interfere with the dismissal and the application will be dismissed.

_________
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2003 WAIRC 09095
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES IAN DOUGLAS POULTNEY, APPLICANT
v.
ALCOA WORLD ALUMINA AUSTRALIA, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DATE THURSDAY, 21 AUGUST 2003
FILE NO. APPLICATION 2017 OF 2002
CITATION NO. 2003 WAIRC 09095
_________________________________________________________________________________________________________

Result Dismissed
_________________________________________________________________________________________________________

Order
HAVING heard Mr K. Prunty (of Counsel) who appeared on behalf of the Applicant and Mr A. Heelan who appeared on behalf of
the Respondent, the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders—

THAT the application be, and is hereby dismissed.
(Sgd.) J. F. GREGOR,

[L.S.] Commissioner.

____________________

2003 WAIRC 09199
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES RONALD JAMES REID, APPLICANT
v.
L & A ELECTRICAL, RESPONDENT

CORAM COMMISSIONER S J KENNER
DATE FRIDAY, 29 AUGUST 2003
FILE NO/S. APPLICATION 1067 OF 2003
CITATION NO. 2003 WAIRC 09199
_________________________________________________________________________________________________________

Catchwords Termination of employment – Harsh, oppressive and unfair dismissal – Acceptance of referral out of
time – Application referred outside of 28 day time limit – Relevant principles to be applied –
Commission satisfied applying principles that discretion not able to be exercised – Acceptance of
referral out of time not granted – Industrial Relations Act 1979 (WA) s 29(1)(b)(i),(2)&(3)

Result Order issued
Representation
Applicant Mr W Game as agent
Respondent Mr L D’Adamo
_________________________________________________________________________________________________________

Reasons for Decision
1 The Commission listed this matter of its own motion, as it is an application pursuant to s 29(1)(b)(i) of the Industrial Relations

Act 1979 (“the Act”) which has been filed outside of the 28 day time limit prescribed by s 29(2) of the Act.
2 In the applicant’s particulars of claim, it is said that the employment came to an end on or about 1 November 2002. The notice

of application was not filed however, until 10 July 2003, the application therefore being over seven months out of time.
3 The applicant gave evidence. He said he worked as an electrician for the respondent for approximately two weeks at a site in

Subiaco in Western Australia. The applicant then said that he went home ill and had to go to the doctor. Whilst absent from
work, the applicant said that the site foreman came to his home to tell him he was dismissed. The applicant also testified that
he had some other health problems at the time. He has been under medication for some time. It was also the applicant’s
evidence that he had previously lodged “papers” with the Registry of this Commission, but they had been lost. I pause to note
however, that Registry records do not indicate any applications having been filed by the applicant, apart from the herein
application and another application, number 1071 of 2003, which has been dismissed for want of jurisdiction by order of the
Commission as presently constituted.

4 The principal of the respondent business, Mr D’Adamo also testified. He said that the respondent’s records reflected that the
applicant worked between 14 and 29 October 2002. A cheque for all of the applicant’s entitlements was sent to the applicant
on or about 12 November 2002. It was Mr D’Adamo’s evidence that the applicant did not attend for work on at least two
occasions; was not contactable and tools belonging to the respondent were missing. According to the respondent, the applicant
simply did not return to work and there was no dismissal.

Consideration
5 In considering this matter, I apply the principles that the Commission as presently constituted set out in Azzalini v Perth In-

flight Catering (2002) 82 WAIG 2992, recently considered and affirmed by the Full Bench of this Commission in Director
General of the Department for Education v Malik (unreported 2003 WAIRC 09090).

6 The first relevant consideration is the length of the delay. In this case the delay has been very substantial, over seven months
outside of the 28 day time limit. In terms of the explanation for the delay, the applicant said that he had been unwell and taking
significant medication. He also alleged that papers lodged with the Registry had been lost. In terms of steps taken if any to
evidence non-acceptance of the alleged dismissal, there was no evidence relevant to this factor. In terms of the merits of the
substantive application, the applicant alleges that he was dismissed by the respondent’s foreman however the respondent says
that the applicant simply failed to return to work after an absence.



3186 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 83 W.A.I.G.

7 Finally, there was no demonstrated prejudice beyond the prejudice that would normally exist to an employer, in the event that
the application is accepted out of time.

8 I have carefully considered these factors, in light of the evidence before the Commission. In all of the circumstances I am not
persuaded that I should exercise my discretion pursuant to s 29(3) of the Act in this case, to accept the applicant’s referral out
of time.

9 The length of the delay in this case is somewhat inordinate. In terms of the explanation for the delay, I am not persuaded that
the applicant had earlier lodged a Notice of Application to commence proceedings against the respondent. There is no record
of such from the Registry of this Commission. Furthermore, whilst the applicant said that he had been suffering some medical
problems, beyond that testimony, there was no other evidence to support his assertions as to his incapacity for such a long
period, to preclude him commencing these proceedings.

10 Furthermore however, there is a direct conflict on the evidence in relation to the circumstances of the applicant’s employment
coming to an end. The Commission has not been in a position in the context of these proceedings, to make any positive
findings of fact in the applicant’s favour that would suggest that the applicant has at least an arguable case or has some merit.

11 Weighing all of these considerations together, the Commission’s conclusion must be that the discretion to extend time under s
29(3) of the Act must be refused and I so order.

_________

2003 WAIRC 09193
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES RONALD JAMES REID, APPLICANT
v.
L & A ELECTRICAL, RESPONDENT

CORAM COMMISSIONER S J KENNER
DATE FRIDAY, 29 AUGUST 2003
FILE NO/S. APPLICATION 1067 OF 2003
CITATION NO. 2003 WAIRC 09193
_________________________________________________________________________________________________________

Result Application dismissed for want of jurisdiction
Representation
Applicant Mr W Game as agent
Respondent Mr L D’Adamo
_________________________________________________________________________________________________________

Order
HAVING heard Mr W Game as agent on behalf of the applicant and Mr L D’Adamo on behalf of the respondent the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders—

THAT the application be and is hereby dismissed for want of jurisdiction.
(Sgd.) S. J. KENNER,

[L.S.] Commissioner.

____________________

2003 WAIRC 09023
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES LEON JOHN RUSHACK, APPLICANT
v.
KEVIN LEE T/AS URGENT AUTO PANEL AND PAINT, RESPONDENT

CORAM COMMISSIONER J L HARRISON
DATE THURSDAY 14 AUGUST 2003
FILE NO/S. APPLICATION 828 OF 2003
CITATION NO. 2003 WAIRC 09023
_________________________________________________________________________________________________________

Result Application to accept applicant’s claim which was lodged out of time granted
Representation
Applicant Mr B Stokes (as agent)
Respondent Mr K Lee
_________________________________________________________________________________________________________

Reasons for Decision
1 On 12 May 2003 Leon John Rushack referred a claim to the Western Australian Industrial Relations Commission pursuant to

s.29(1)(b)(i) of the Industrial Relations Act 1979 (“the Act”) that he was harshly, oppressively and unfairly dismissed by
Urgent Auto Panel and Paint (“the respondent”) on 11 April 2003. Section 29(2) of the Act requires that such an application be
lodged within 28 days after the day on which an employee is terminated. As this application was lodged on 12 May 2003 it is
three days out of the required time frame for lodging a claim of this nature. The matter was listed for hearing to allow the
applicant and the respondent to put submissions and give evidence as to whether or not this application should be accepted
under s.29(3) of the Act.
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2 Section 29(3) of the Act reads as follows—
“(3) The Commission may accept a referral by an employee under subsection (1)(b)(i) that is out of time if the

Commission considers that it would be unfair not to do so.”
Leave to amend the Respondent’s name

3 It became clear at the hearing that the respondent was incorrectly named. Thus the applicant sought leave to amend the
respondent’s name and this amendment was agreed to by the respondent. Given the respondent’s consent to this course of
action and having formed the view that it was appropriate in the circumstances to grant the amendment, I propose to issue an
order that Kevin Lee of Urgent Panel and Paint be deleted as the named respondent in this application and be substituted by
Kevin Lee t/as Urgent Auto Panel and Paint.
Findings and Conclusions

4 In reaching a decision in this matter I take into account whether there was an acceptable explanation for the delay, the merits of
the substantive application, whether the applicant took steps to make it clear to the respondent that he was unhappy with his
termination and that he would contest his termination and prejudice to the respondent. These guidelines were recently
discussed as being relevant to a matter of this nature by Beech S C in Anthony William Andrew v Metway Property Consultants
& Auctioneers (2002) 82 WAIG 3260. In applying these guidelines I am mindful that there is a 28 day time frame to lodge an
application and the Commission’s discretion in relation to a matter of this nature should not be exercised unless there is good
reason to do so.

5 I make the following findings taking into account these guidelines.
6 The applicant commenced employment with the respondent on 8 February 2000 as a spray painter. It was common ground that

on the evening of 6 April 2003 Mr Kevin Lee visited the applicant and informed him that as the respondent’s business was
losing money Mr Lee was considering closing the business. The applicant was then told that the respondent had no more work
for him and Mr Lee gave the applicant the option of being paid two weeks’ pay in lieu of notice or working out his notice. The
applicant decided to work the following week in order to finish a special job that he was doing and he ceased employment with
the respondent the following Friday 11 April 2003. As the applicant required an employment separation certificate to obtain
social security benefits he subsequently visited the respondent’s premises and discovered that the respondent was continuing to
trade. He gave evidence that he asked Mr Lee why his business was still trading and Mr Lee stated that he had managed to
borrow money to keep the business running.

7 The applicant understood that he could not lodge this application without an employment separation certificate and he gave
evidence that he was not given this certificate until 6 May 2003. The applicant also stated that he was concerned when he
received his employment separation certificate because it referred to the applicant misconducting himself whereas the applicant
understood he was terminated due to a redundancy situation. Once the applicant received his employment separation certificate
he filled out Form 1 with the assistance of his parents and posted it to the Commission on 8 May 2003. The applicant stated
that the delay in lodging his application was because of the hold up in being given his employment separation certificate due to
Mr Lee being away on holidays and because he had to have his parents assist him in filling out his application. The applicant
was also concentrating on finding other employment. The applicant claimed that he held off making an unfair termination
claim as he initially understood he had been made redundant and it only became clear to him some time after he was
terminated that the respondent was continuing to trade.

8 The applicant gave evidence that he was unaware of the 28 day limitation for lodging applications of this nature.
9 Mr Lee stated that he had problems dealing with the applicant as he had been threatened by him and he found it difficult to

allocate work to the applicant. He stated that the applicant did not show him any respect and was abusive towards him. Mr Lee
agreed that he told the applicant on 6 April 2003 that he was considering closing down his business and he gave the applicant
the option of being paid two weeks’ pay in lieu of notice or working out the two weeks. Mr Lee confirmed that because he
went away on a holiday after the applicant was terminated this led to a delay in completing the applicant’s employment
separation certificate. He confirmed that he signed the certificate on 6 May 2003.

10 When looking at the merits of the applicant’s claim it appears there may be some substance to his claim. It was clear that there
was confusion as to why the applicant was terminated given that the applicant was initially told that the respondent was closing
the business, and the applicant later found out that he was terminated for misconduct, as demonstrated by the contents of the
employment separation certificate.

11 The respondent should have had some idea that the applicant was unhappy about his termination as the applicant spoke to Mr
Lee soon after he was terminated about the respondent still trading. Further, this application was lodged only three days after
the due date. In all of the circumstances, I have formed the view that it would be unfair not to accept this application. In
reaching this view I have also decided that the respondent is not prejudiced any more than an employer would normally be
prejudiced in an application for unfair termination if this matter goes ahead.

12 An Order will now issue accepting the application out of time.

_________

2003 WAIRC 09053
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES LEON JOHN RUSHACK, APPLICANT
v.
KEVIN LEE T/AS URGENT AUTO PANEL AND PAINT, RESPONDENT

CORAM COMMISSIONER J L HARRISON
DATE OF ORDER TUESDAY, 19 AUGUST 2003
FILE NO/S. APPLICATION 828 OF 2003
CITATION NO. 2003 WAIRC 09053
_________________________________________________________________________________________________________

Result Application to amend respondent’s name granted
_________________________________________________________________________________________________________



3188 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 83 W.A.I.G.

Order
Having heard Mr B Stokes as agent on behalf of the applicant and Mr K Lee on behalf of the respondent, the Commission pursuant
to the powers conferred on it under the Industrial Relations Act 1979, hereby orders—

THAT the name of the respondent be deleted and that Kevin Lee t/as Urgent Auto Panel and Paint be
substituted in lieu thereof.

(Sgd.) J. L. HARRISON,
[L.S.] Commissioner.

_________

2003 WAIRC 09052
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES LEON JOHN RUSHACK, APPLICANT
v.
KEVIN LEE T/AS URGENT AUTO PANEL AND PAINT, RESPONDENT

CORAM COMMISSIONER J L HARRISON
DATE OF ORDER TUESDAY, 19 AUGUST 2003
FILE NO/S. APPLICATION 828 OF 2003
CITATION NO. 2003 WAIRC 09052
_________________________________________________________________________________________________________

Result Application to accept applicant’s claim which was lodged out of time granted
_________________________________________________________________________________________________________

Order
HAVING heard Mr B Stokes as agent on behalf of the applicant and Mr K Lee on behalf of the Respondent the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders—

THAT the referral of the herein application be and is hereby accepted out of time.
(Sgd.) J. L. HARRISON,

[L.S.] Commissioner.

____________________

2003 WAIRC 09246
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES VALERIE VICKERSTAFF, APPLICANT
v.
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DATE THURSDAY, 4 SEPTEMBER 2003
FILE NO/S. APPLICATION 613 OF 2002
CITATION NO. 2003 WAIRC 09246
_________________________________________________________________________________________________________

Catchwords Termination of employment – Harsh, oppressive and unfair dismissal – The applicant, as a director of
one of the partners in the business, in reality was a de facto partner in the business – No dismissal at
the initiative of the employer – Alternatively applicant not harshly, oppressively and unfairly
dismissed – Application dismissed – Industrial Relations Act 1979 (WA) s 29(1)(b)(i), s 29(1)(b)(ii)
Termination of employment – Contractual benefits claim – Entitlements under contract of
employment – Applicant a party to the respondents’ partnership dissolution agreement, whereby the
settlement sum constituted full and final settlement of all claims by the applicant against the
respondents – Application dismissed – Partnership Act 1895 (WA)

Result Application dismissed
Representation
Applicant Ms H Ketley of counsel
Respondents Mr T Lyons of counsel
_________________________________________________________________________________________________________

Reasons for Decision
Application
1 This is an application pursuant to ss 29(1)(b)(i) and (ii) of the Industrial Relations Act 1979 (“the Act”). The applicant claims

that she was harshly, oppressively and unfairly dismissed by the respondents and claims certain contractual entitlements.
2 The applicant claims she was unfairly dismissed as a consequence of the sale of a share in the third respondent business by

her de facto spouse, Mr Ken Vibert. The applicant also claims that she was denied contractual benefits on termination of her
employment by way of the sum of $25,000.00, alleged to have been agreed to be paid to the applicant by the first and second
respondents as a condition of her leaving her employment in the third respondent. The applicant also says the failure by the
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respondents to pay this sum, is also a ground of her unfair dismissal claim as she was induced to leave the employment on the
strength of this promise.

3 The applicant does not seek reinstatement, but rather compensation for loss which is said to be six months remuneration. In
terms of the denied contractual benefits claimed by the applicant, as amended, they comprise 10 weeks remuneration, for
reasonable notice (in light of the applicant’s age, seniority and experience); $11,400.00 plus superannuation, for payment of
salary for the period 1 February 2000 to 22 February 2000, for a period the applicant alleges she worked but for which she
received no salary.

4 Further or in the alternative, the applicant claims the $25,000.00 as a denied contractual benefit arising from the agreed terms
of the termination of her employment.

Contentions of the Parties
5 Counsel for the applicant Ms Ketley submitted that the applicant was introduced to the third respondent by her de facto

husband, Mr Ken Vibert. The applicant is a director of Wildland Investments Pty Ltd (“Wildland”). Wildland was in
partnership with the first and second respondents and was the corporate trustee of Mr Vibert’s family trust.

6 The applicant commenced employment with the third respondent on 1 February 2000, as a customer liaison officer. She was
promoted to sales manager and later to the position of general manager.  At this time, the third respondent was conducted by a
partnership between the first respondent and Wildland. From 15 October 2001, the second respondent became a further
partner.

7 The applicant submitted that in the first 19 weeks of employment, she agreed to be paid $15.00 per hour for a 40 hour week
on the basis she would be paid the salary in arrears once the respondent was making a profit or on termination of her
employment. It was common ground that at that time the business was in some financial difficulty.

8 The applicant said she was unfairly dismissed on 15 March 2002.  It was submitted by counsel for the applicant that the
applicant was induced by the respondent to leave her employment on the basis of an undertaking not subsequently fulfilled.

9 Negotiations took place between Wildland and the other partners, as Wildland was selling its share in the third respondent.
During negotiations, it was submitted that the applicant became aware that she was to be dismissed. By letter of 1 March
2002, the applicant’s employment was terminated. She was given two weeks notice, and paid a further four weeks salary and
outstanding holiday pay.

10 The applicant submitted that during discussions with Mr Ken Sharp, a business adviser to and investor in the third respondent,
it was agreed that $175,000.00 would be paid to Wildland rather than $150,000.00, the original requested sum for the sale of
Widland’s interest in the business. The applicant said that the additional $25,000.00 represented both consideration for a
restraint of trade clause in the sale agreement and compensation for the termination of the applicant’s employment. In breach
of this undertaking, the applicant said the additional $25,000.00 was never paid. It was submitted by counsel that the failure to
pay the agreed amount which was in part consideration for the applicant’s leaving the respondent rendered the termination of
employment non-consensual and unfair. The agreement to pay $175,000.00 was either a collateral contract, or simply agreed
terms of the applicant’s contract of employment.

11 Further or in the alternative, the applicant submitted that the circumstances surrounding the termination of the applicant’s
employment were in all of the circumstances harsh, oppressive, unfair, misleading and deceptive.

12 For the respondent, Mr Lyons of counsel submitted that there was no merit in any of the applicant’s claims.  In relation to the
allegation of unfair dismissal, counsel submitted that due to the clear tension between the partners in the business, including
the applicant, it was always contemplated that on the sale of the Wildland interest in the business, the applicant would also
terminate her employment as general manager. The $25,000.00 condition originally discussed but which did not form part of
the ultimate sale transaction, did not encompass any benefit for the applicant as an employee, but rather was consideration for
a promise by Wildland not to compete with the third respondent after the sale of the partnership interest.

13 As to the contractual benefits claims, it was submitted that the applicant was effectively given six weeks notice including
payment of four weeks salary, which cumulatively was reasonable notice given the circumstances of the applicant’s
employment with the third respondent. In relation to the claim for unpaid salary, Mr Lyons submitted that there was never any
agreement to back pay the applicant and moreover, this claim was more in the nature of an afterthought, given it had not been
raised previously by the applicant. Additionally, there was no merit in the applicant’s alternative claim for a contractual
benefit for the $25,000.00 payment, on the same basis as outlined above.

Facts
14 Evidence was led from a number of witnesses. These included the applicant and her de facto husband Mr Ken Vibert. For the

respondent, evidence was adduced from Mr and Mrs Osborne, the other partners in the third respondent, Mr Sharp and Mr
Waddell, a director of the second respondent and one of the partners in the third respondent.

15 The applicant is aged 55 years and was unemployed at the time of these proceedings. She was a director in Wildland and a
shareholder. The applicant testified that she was not a beneficiary of the Vibert family trust.

16 The applicant gave evidence about her background. Prior to working at the respondent, whilst in her twenties, she “took” a
business certificate in the United Kingdom. The applicant emigrated from England to Australia in 1998. In the United
Kingdom the applicant managed a health farm business. After she arrived in Australia the applicant conducted an
aromatherapy clinic as a home based business.

17 The applicant testified as to how she became involved with the third respondent. She said she met Mr Vibert in March 1999.
Subsequently, in November 1999, the applicant testified that she lent the third respondent the sum of $67,500.00, to
contribute to the working capital of the third respondent. In January 2000, the applicant said she assisted Mr Vibert with a
product show in Perth.

18 At this time Mr John Osborne was a director of the first respondent and with his wife Mrs Osborne were the other partners in
the business. He ran the machine shop and did computer work. Mr Vibert ran the production department, and also did sales
and marketing.

19 In January 2000, following the show in Perth and because of her background in sales and marketing, the applicant testified
that she became a full time customer liaison officer for the third respondent. The applicant was told by Mr Vibert that the
arrangement had been discussed and agreed with Mr Osborne. On 30 January 2000, Mr Vibert and the applicant wrote a letter
to all retailers introducing the applicant as the new customer liaison officer. The applicant’s evidence was that a copy of this
letter was left on Mr Osborne’s desk.

20 As to the terms and conditions of her engagement, prior to commencing employment, the applicant only discussed the matter
with Mr Vibert. She testified that Mr Vibert said the administration officer received $15.00 per hour and the applicant would
receive the same remuneration. The applicant was told by Vibert that at that time the third respondent could not afford to pay
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an additional wage.  It was the applicant’s evidence that she was prepared to work for the time being without payment in the
knowledge she would be back paid when the business was in a better financial position. This was confirmed in Mr Vibert’s
evidence.

21 It was also the applicant’s understanding that Mr Vibert had authority to employ her as both partners employed various
people in the business.

22 On or about 2 February 2000 the applicant started working as customer liaison officer for the third respondent. This was also
evidenced by exhibit A1, an employment separation certificate prepared by Mrs Osborne. This document refers to 1 February
2000 as the commencement date of the applicant’s employment. Later in February, on the applicant’s return from an eastern
states trip, it was the applicant’s evidence that she spoke to Mr Osborne and he informed her that he would back pay the
applicant when the third respondent could afford to do so.  In his testimony, Mr Osborne said that he could not specifically
recall any discussions with the applicant about her salary, or that she would be repaid when the business could afford it. He
did remember however, some reference to the applicant in “the customer liaison letter”.

23 The applicant said she liked her job and also by working in the business, she could ensure that her investment was safe and
she thought the business involved a great challenge. In about February or March 2000 the applicant closed her aromatherapy
business. It was also the applicant’s evidence that in March 2000 she, Mr Vibert and Mr and Mrs Osborne attended a meeting
with Mr Sharp to discuss finances for the business. In April 2000 the applicant said that Mr Osborne told her that he felt
guilty about the situation with her pay and emphasised that as soon as the business could afford it, he would make it up to her.
This was not recalled by Mr Osborne in his evidence.

24 In June 2000, Mrs Osborne commenced work fulltime in the business and Mr Osborne told the applicant that since his wife
was starting, she would be paid at the same rate of salary as his wife, that being $600.00 per week.  According to the
applicant, he also reiterated that when the business was again profitable, the applicant would be back paid for the arrears of
salary from the beginning of the year. Again this was not Mr Osborne’s recollection of the events. On or about 22 June 2000,
the applicant started receiving $600.00 per week as a customer liaison officer. Subsequently, in July 2000, the applicant was
appointed to the position of sales manager. Business cards with this description were printed for her.

25 By August 2000, it seemed that the business was in dire straits financially. The applicant testified that she had concerns as to
her investment in the third respondent.

26 In September 2000 a meeting took place between the partners and Mr Sharp. It was Mr Sharp’s view that the business was too
difficult to manage with four directors and the applicant should be appointed as general manager.  Discussions to this effect
and a decision to do so is reflected in exhibits A2 and A3, being minutes of meetings of the management.

27 The applicant commenced as general manager and was performing the sales and marketing function. She said she was
working 60-70 hours per week. In about mid February 2001, after discussions among the partners, the applicant was put on a
salary of $60,000.00 per annum. It would seem on the evidence however that there was some dissent from the Osborne’s on
this matter, which led to tension, with the applicant at one stage suggesting she would leave the business if her contribution to
the business was not recognised.

28 It would appear that by about October 2001 the business was starting to make a profit. The applicant did not raise the issue of
payment of arrears of salary for the first 19 weeks of her employment at this stage. There were other developments in the
business at about this time also. Mr S Waddell became a partner in the business.

29 Between 12 December 2001 and 2 January 2002 the applicant and Mr Vibert had their Christmas holidays followed by the
attendance at shows in the eastern states. In January 2002 the applicant returned to Perth and did a further show. On her return
to Perth, the applicant testified that she noticed that Mr Vibert and Mr Osborne were “constantly arguing and the situation
was very bad.”:T 27. This tension was also referred to in the evidence of Mr Vibert and Mr Osborne, and corroborated by Mr
Sharp, who was external to the business, in his evidence. Indeed Mr Sharp described the position as at the end of 2001 as
“intolerable” as between the two sets of partners. This was in Mr Sharp’s and indeed the partners’ views, having a major
effect on the business.

30  Shortly after, on 11 February 2002 a meeting of the partners was held. Those at the meeting included Mr Sharp, the
Osbornes, Mr Vibert and the applicant. It was discussed that either a partner had to leave or a restructuring of the business had
to occur. The applicant said that Mr Vibert told her he had decided he wanted to sell his share in the business, as the situation
between Mr Osborne and Mr Vibert was intolerable. The applicant put a proposal on behalf of Mr Vibert that he would sell
Wildland’s share of the business for a one-off payment of $150,000.00 without any conditions. Any additional conditions
would cost $25,000.00 each. A draft sale agreement was prepared. It contained a restraint of trade clause and a clause which
provided for payment to the applicant of her entitlements as a final resolution of her employment with the third respondent.
In the meantime Mr Sharp said that he started to look for another investor in the business to buy the share. It was certainly
always Mr Sharp’s understanding that the applicant would be leaving the business once the transaction was completed.

31 By this stage, on 23 February 2002, Mr Vibert had advised Mr Sharp that the applicant would negotiate the sale contract on
his behalf.  According to the applicant Mr Sharp disagreed that the restraint of trade clause was a condition, and thus did not
attract an extra $25,000.00 payment. Additionally, the applicant said that if the other partners wanted her to leave the
business, she would require 20 weeks’ salary or $25,000.00. At this point, the applicant testified that she thought she had an
option to stay in the business.

32 Over the weekend of 23 and 24 February, 2002, there were further discussions between the applicant and Mr Sharp. It was the
applicant’s evidence that she and Mr Sharp agreed to the restraint of trade clause in the agreement and for her to leave the
business in return for the $25,000.00 payment. This was not Mr Sharp’s understanding. His evidence was that the applicant
regarded the restraint clause as a condition. He did not think it was but was content to agree to this to keep the process
moving. Mr Sharp did not agree to the additional payment claim by the applicant but said the applicant would be paid an
additional four weeks salary plus holiday pay.  He understood this was agreed.

33 According to the applicant, by 24 February 2002 it was made clear to her that she was to leave the business and Mr Waddell
would be assuming the position of general manager. The applicant agreed to stay on as a consultant for three months. The
applicant thought the $25,000.00 was a fair amount to ask for leaving a job she enjoyed very much.

34 It was the case that at all times the monies from the sale proceeds were to go to Wildland in consideration for its sale of the
partnership interest. It was never contemplated that any of this sum was payable to the applicant in her capacity as an
employee. During this time the applicant continued to work in the business as general manager in sales and marketing.

35 As a part of the negotiations, Mr Sharp asked the applicant to take Mr Waddell to Sydney and Melbourne and introduce him
to clients. The applicant agreed to this and to inform clients that she was retiring from the business. In the meantime, a new
draft sale agreement was prepared for the sale price of $175,000.00.  This was also confirmed in the evidence of Mr Waddell.
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36 During the trip to Sydney, Mr Waddell informed the applicant that after the eastern states trip her consultancy services would
not be required.

37 It was agreed that the applicant’s termination of employment would be described as a redundancy, although I pause to
observe that her position was not really redundant as Mr Waddell would be assuming the role, at least in the interim. The
applicant was shown a draft of the letter of termination of employment on 1 March 2002.  She was to work for two weeks, to
15 March 2002. Up until the termination of her employment effective on 15 March 2002, the applicant would be paid her
salary and be paid a further four weeks salary at that time.

38 It was the applicant’s evidence that a job opportunity with another business in the same industry was mentioned to her. She
testified that she did not pursue this opportunity due to the restraint of trade clause, which she understood was to be included
in the contract. On 15 March 2002 the applicant received the termination letter when she went in to pick up her final
payments, a copy of which was exhibit A9.

39 Subsequently, on 2 April 2002, Mr Sharp told the applicant a buyer had been found for the business, but the purchaser was
willing to pay only $150,000.00 for the share, so the restraint of trade clause would be taken out of the draft agreement. The
applicant testified she was very upset by this as she had left the business in the knowledge that “we would be receiving
$175,000.00”.  It was her evidence that she had not sought work in the nursery industry because of the restraint provision.
Apparently, the applicant told Mr Sharp that the sale would then be “off “ and she and Mr Vibert would return to the business.

40 On 5 April 2002 the sale agreement was signed and Wildland received its consideration of $150,000.00 for the sale of the
partnership interest.

41 The applicant testified that after the sale she did not have enough finance to start another business, and also was unable to
restart an aromatherapy business due to the remote location of her home.  She signed on at Centrelink, which she found
extremely humiliating. The applicant said she has made many job applications, all of which were unsuccessful. The applicant
said the whole experience had been “extremely stressful” and her relationship with Mr Vibert had suffered.

Consideration
Unfair Dismissal
42 In this jurisdiction, whether an employee has been harshly, oppressively or unfairly dismissed involves a consideration as to

whether the employer’s legal right to terminate the contract of employment has been abused: Undercliff Nursing Home v
FMWU (1985) 65 WAIG 385.

43 This case has some novel features. The applicant submitted that her dismissal was unfair, because it was never agreed in the
meeting of partners in February 2002, that her employment would be terminated as a part of Wildland’s sale of its partnership
interest. Furthermore, counsel for the applicant submitted that the dismissal was unfair because the termination of the
applicant’s employment was induced by assurances to her, that an additional payment of $25,000.00 was linked to both the
inclusion of a restraint of trade clause in the sale agreement and her departure from the business. Therefore, as the submission
went, because this condition was not ultimately fulfilled, the termination of the applicant’s employment, if by agreement, was
based upon a misrepresentation.

44 The first issue is whether the applicant was dismissed at all, to attract the jurisdiction of the Commission.
45 Before considering this matter however, firstly I consider the background and circumstances leading up to the termination of

the applicant’s employment. In my view it was plain on all of the evidence, that by late 2001 at least, the working relationship
between the partners in the business, including the applicant, was very tense to say the least. This was apparent somewhat
starkly, on the evidence of Mr Sharp, to the effect that the situation had become “intolerable”. I find accordingly. Moreover,
on the evidence of Mr Vibert, this tension was confirmed when he referred in cross-examination to the souring of the
relationship between the Osbornes and “us”, which the Commission takes to mean himself and the applicant. Mr Vibert’s
evidence also was, and I find, that there were disagreements between the applicant and Mrs Osborne.

46 These difficulties in the working relationship were also made plain by documents tendered in evidence before the
Commission. For example, exhibits R2 and R3 were emails from the applicant to Mr Sharp. In exhibit R2 dated August 2001,
the applicant refers to outbursts by Mr Osborne, and an accompanying memorandum she sent to him, regarding his alleged
conduct. Quite pointedly however, in exhibit R3, which was a further email communication in February 2002, the applicant
referred to the working relationship between the partners and the applicant, as “intolerable” and referred to her having no
alternative but to request Mrs Osborne to leave the business.

47 The tension between the partners and the applicant, was also referred to in Mr Osborne’s evidence, and when he referred to
“strain in our relationship” and “grave differences” between he and his wife, and Mr Vibert and the applicant.

48 In my opinion, it is against this background, that the meeting in February 2002, at which in principle agreement was reached
for the sale of Wildland’s interest in the partnership, must be seen and considered. Whilst I accept on the evidence, that at that
meeting there was no express discussion about the applicant’s employment, it was plainly implicit in the arrangement, in my
view, that the sale of Wildland’s interest would include the cessation of any involvement in the business by both Mr Vibert
and the applicant. I do not accept that it could have been contemplated, as a part of this transaction, that the applicant, where
there had been considerable tension between herself and the Osbornes, would remain in her capacity as general manager of
the third respondent, after the sale of Wildland’s interest in the business. I find accordingly.

49 I have no doubt, in any event, that subsequent to the meeting in February 2002, by the time that the first draft sale agreement
was prepared, the applicant’s departure from the business was known and discussed between all parties. In my opinion, in all
of the circumstances, it simply defies common sense that the applicant would remain in such a senior position, after the sale
of the Wildland interest.

50 It is also important to recognise, that after the initial meeting in February 2002, the agreed sale price for the Wildland interest,
as consideration, was $150,000.00. The additional sum of $25,000.00 was the subject of further discussion in particular
between the applicant and Mr Sharp. Whilst the applicant contended that the $25,000.00 payment was in consideration for
both the restraint clause and her agreeing to leave her employment, this was not the evidence of Mr Sharp. His evidence was
there was never an agreement in these terms. In particular, I am satisfied on the evidence and I find that the applicant’s
circumstances were to be treated separately, as evidenced by the removal of reference to her entitlements, from the original
preliminary draft sale agreement.

51 It is also important to observe in my opinion, and it was not controverted on the evidence, that the sale negotiations for
Wildland’s interest in the partnership, were on the basis of Mr Sharp finding an investor to purchase Wildland’s interest.
Ultimately of course on the evidence, the final purchaser was not prepared to pay more than $150,000.00, the original sum
discussed at the meeting in February 2002.
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52 Furthermore, I am satisfied and I find that by late February 2002, the applicant was well aware that she would be looking for
further employment from that time. I therefore do not accept that her letter of redundancy was a surprise. I also note in this
regard, the applicant’s evidence that it was her idea that her termination of employment be characterised as a “redundancy”.

53 In all of the circumstances, I am not persuaded that in this case, there was a dismissal to attract the jurisdiction of the
Commission. As I have said, I do not accept that there was an agreement, that the applicant would leave the business, only if
the additional $25,000.00 was paid. I do accept that there was a demand by the applicant on behalf of Wildland to this effect.

54 Ultimately however, the terms of the agreement for the sale of the Wildland interest, were not concluded until such time as
the sale agreement was signed on 8 April 2002 (“the Agreement”). On the execution of the Agreement, its terms had full
operation and effect.

55 I will return to the relevant terms of the Agreement later in these reasons.
56 In the alternative, if it was the case that the applicant was dismissed to attract the Commission’s jurisdiction, then I am not

persuaded that in the circumstances it was harsh, oppressive or unfair. As I have already observed, it was manifestly plain to
the Commission on all of the evidence taken as a whole that the working relationship between the Osbornes and Mr Vibert
and the applicant, was seriously strained. If it was not the applicant’s understanding as at the meeting in February 2002 where
sale of the Wildland interest was discussed, that she would leave the business, it was certainly her understanding a short while
later that this would be the case. It was agreed, at the applicant’s own suggestion, that the termination of employment be
characterised as a redundancy. The applicant agreed to make herself available for consultancy work after the sale of
Wildland’s partnership interest.

57 Importantly also, is the fact that until the signing of the Agreement on 8 April 2002, it was open at any stage, for the applicant
and Mr Vibert to exercise their legal right to return to the business. Indeed, it was the applicant’s evidence that she informed
Mr Sharp of this, when it became clear that the sum of $175,000.00 could not be raised and the original $150,000.00 was to
be paid for the Wildland interest. Until the Agreement was signed, the applicant and Mr Vibert could exercise all of their
rights in relation to the business of the third Respondent. I also note that when it was communicated to the applicant that Mr
Sharp was unable to raise the sum of $175,000.00 it was communicated by the applicant on Mr Vibert’s behalf, that if
$150,000.00 was accepted, then the restraint of trade clause could not be included, and other modifications were proposed.
This was set out in a communication dated 3 April 2002, tendered as exhibit R7. Nowhere in exhibit R7, is a complaint by the
applicant that she had been unfairly dismissed, or was induced to terminate her employment, on the strength of any
representation made to her by Mr Sharp.

58 For all of these reasons, I am not persuaded that if there was a dismissal, that it was harsh, oppressive or unfair.
Contractual Claims
59 The applicant claimed as a denied contractual benefit, 10 weeks salary in lieu of notice. The applicant was given six weeks

notice, four of which comprised salary in lieu. Secondly, the applicant claims that she was denied an entitlement, by way of
salary for the 19 weeks that she worked, between February and June 2000. This claim was advanced on two bases. The first
basis was a claim for denied salary as a contractual benefit. The second basis of this claim, in the alternative, was payment for
this period on the basis of a quantum meruit that being reasonable payment for services rendered: Placer Development Ltd v
The Commonwealth (1969) 121 CLR 353; Belo Fisheries v Froggett (1983) 63 WAIG 2394 at 2396.

60 Before considering these two specific claims, the terms of the Agreement executed on 8 April 2002 need to be considered. A
copy of the stamped Agreement was tendered as exhibit A11. The recitals to the Agreement set out the dissolution of the
partnership as regards Wildland, effective 5 April 2002, as set out in cl 1 of the operative parts of the Agreement. The specific
terms of the purchase of Wildland’s share in the partnership, are set out in cl 2 of the Agreement. In considering this matter, it
must be borne in mind that the applicant, as well as being general manager of the third respondent, was also a director of
Wildland, one of the partners in the business.

61 By clause 2.1.4 of the Agreement, it is provided that from the date of signing of the Agreement, no other monies (apart from
payment of the consideration under the Agreement), will be owing by the partnership to Wildland or its directors. By cl 8, it is
provided that the settlement sum of $150,000.00 is accepted by Wildland, as full and final settlement of all its claims against
the interest of the partnership business, etc. Furthermore, by cl 15 of the Agreement, it is provided that the Agreement
constitutes the sole and entire agreement between the parties and no “warranties, representatives (sic), guarantees or other
terms or conditions of whatsoever nature not contained and recorded herein shall be of any force or effect.”

62 The applicant conceded in her evidence, that as at the time of finalisation of the Agreement, she was under no obligation to
sign it as a director of Wildland. She also accepted that if the Agreement was not executed, then Wildland would retain its
partnership interest in the third respondent and effectively, “all bets were off”, and both she and Mr Vibert could return to the
business. The fact remains that the applicant and Mr Vibert, freely and without any duress on the evidence, executed the
Agreement. In doing so, they clearly understood the operation and effect of the Agreement, because the applicant’s evidence
was that she obtained advice on its terms.

63 The partnership agreement (“Partnership Agreement”) between the partners, as at October 2001, was tendered as exhibit A21.
This provided that Wildland, and the first and second respondents agreed to enter into partnership to conduct the business of
the third respondent, on the terms and conditions set out in the Partnership Agreement.  As a partnership, of course, the
partners were jointly and severally liable for liabilities of the partnership. By its nature also of course, the partnership was a
partnership of individuals, in this case corporate entities, bound by the contract they entered into to conduct the business of
the third respondent in accordance with the Partnership Agreement: Smith v Anderson (1880) 15 Ch D 247 at 273 and the
Partnership Act 1895 (WA).  It is also the case that the partnership as it then was did not constitute an entity in its own right:
Rose v Federal Commissioner of Taxation (1951) 84 CLR 118 at 124.

64 Whilst it is the case that in all jurisdictions in Australia except New South Wales, provision is made for partnerships to be
sued or to sue in the name of the firm, it is the individual partners that are in reality taking or are the subject of action, not the
firm.

65 Similarly, in the case of employment, unless employees are employed by another entity such as a company providing services
to a partnership, the employees of the firm are in fact employees of the partners, with both joint and several liability for that
employment. There was no question in this case that the applicant was an employee of any other entity. The applicant was
employed in reality by all of the partners to the business, including Wildland, of which she was a director and the company
secretary. This was also the case with Mr Vibert, as the other director of Wildland.  Both the applicant and Mr Vibert held one
share each in Wildland, which was noted on ASIC records (exhibit A20) as being beneficially held.

66 The fact that Mr Vibert chose to arrange his affairs such that partnership profits were presumably able to be distributed via his
family trust, a common structure for small businesses, and the applicant not being a beneficiary under that trust, did not alter
the fact that the applicant, as a director of one of the partners in the business, in reality was a de facto partner in the business
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and, in part, employed herself. That is, her circumstances were analogous to that of an employee director of a corporation. In
such cases, a direction from the partners in the business would in effect be in part, a direction from the applicant to herself:
Lee v Lee’s Air Farming [1961] AC 12.

67  Notwithstanding whether as at the termination of the applicant’s employment, the applicant had valid claims as against the
partnership, and in my opinion at least the salary claim has some merit, on the execution of the Agreement by all parties, in
particular the applicant, any claims the applicant may have had as at that time, were subsumed and compromised by her
signing of the Agreement as a director of Wildland, and indirectly, as a director of the company in the partnership, that was
her own employer. The applicant and for that matter Mr Vibert, must have been taken to have entered into the Agreement
with their eyes open with full knowledge of the consequences of its execution. In my opinion, the terms of clauses 2.1.4,
8 and 15 from that time, operated according to their full terms and effect, precluding any further claims by the applicant
against the respondents.

68 I have reached this conclusion, despite the valiant attempts by counsel for the applicant Ms Ketley, to persuade the
Commission to the contrary.

69 In this case, the circumstances of the applicant and the sale of the Wildland interest in the partnership were inextricably
linked. Having taken the benefit of the Agreement, the applicant is bound by the burden of it also.

70 For all of these reasons, the application is dismissed.
_________

2003 WAIRC 09247
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES VALERIE VICKERSTAFF, APPLICANT
v.
GOLDTOP NOMINEES PTY LTD ACN 080213421 & OTHERS, RESPONDENTS

CORAM COMMISSIONER S J KENNER
DATE THURSDAY, 4 SEPTEMBER 2003
FILE NO/S. APPLICATION 613 OF 2002
CITATION NO. 2003 WAIRC 09247
_________________________________________________________________________________________________________

Result Application dismissed
Representation
Applicant Ms H Ketley of counsel
Respondent Mr T Lyons of counsel
_________________________________________________________________________________________________________

Order
HAVING heard Ms H Ketley of counsel on behalf of the applicant and Mr T Lyons of counsel on behalf of the respondents the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders—

THAT the application be and is hereby dismissed.
(Sgd.) S. J. KENNER,

[L.S.] Commissioner.

SECTION 29 (1)(b)—Notation of—

Parties File Number Commissioner Result
Allan Robert MacDougall Receivables Management Ltd

(RML)
815/2002 WOOD C Discontinued

Alyson Bronwyn Williamson Cystic Fibrosis Association of
WA Inc

480/2003 GREGOR C Discontinued

Anne Lenard Derby Health Service 1031/2003 COLEMAN CC Discontinued
Anthony Fitzgerald United Farmers Co-operative 816/2003 GREGOR C Discontinued
Basil Vdelli Jack Jamie Burtow (Leaville

Holdings Pty Ltd)
1364/2002 COLEMAN CC Dismissed

Bernard Simon Shane Blackman Aussie
Confidential

899/2003 SCOTT C Discontinued

Beverly Irene Simmons Town Inn 390/2003 COLEMAN CC Discontinued
Bjorn Anton Speicher Carpet Call 897/2003 WOOD C Dismissed
Brett Hastwell Action Supermarkets Pty Ltd 1136/2003 COLEMAN CC Discontinued
Brian Moody Stirling Freight Express 2059/2002 COLEMAN CC Discontinued
Bruce Gavin Dyer Iluka Resources Limited 1073/2002 HARRISON C Discontinued
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Parties File Number Commissioner Result
Cathy Norgett Iluka Resources Ltd 1977/2002 WOOD C Discontinued
Christine Foote Spherion Group Limited  614/2003 WOOD C Discontinued
Christine Ruth Andrews Port Rockingham Real Estate Pty

Ltd
808/2003 SCOTT C Discontinued

Claire Marks Robert Simeon and Aaron Bunch 1934/2002 COLEMAN CC Discontinued
Clare Louise Stocker Coles Supermarkets Ltd 1283/2003 COLEMAN CC Discontinued
Clive Trebley Scott Wooster 999/2003 GREGOR C Discontinued
Connie Dodig Cash Converters Phoenix Park 136/2002 KENNER C Discontinued
Corey James Stafrace Metro Lintels 1045/2003 GREGOR C Discontinued
Cynthia Upton General Pathology Laboratories 527/2003 KENNER C Discontinued
Daniel William Ryan Pacific National Pty Ltd 708/2003 GREGOR C Discontinued
Danielle Patricia Speedy Scott Macguire, Manager,

Embiar Restaurant
846/2003 WOOD C Discontinued

David William Condon Transom Pty Ltd t/a Red Roo
The Earthmovers

1182/2003 COLEMAN CC Discontinued

David Williams Comdek Computers (WA) Pty
Ltd

539/2003 KENNER C Discontinued

Debbie Karen Johnson Mark Romito Jandakot
Takeaway

394/2003 COLEMAN CC Discontinued

Dirk David Modrow Wall Street (Aust) Pty Ltd 434/2003 COLEMAN CC Discontinued
Duane Mark Botting Alex Ogg - General Manager;

Clipper Pearls
1193/2003 SCOTT C Discontinued

Eileen Massandy Fred Margaria Cleaning Services 318/2003 WOOD C Discontinued
Evan Tweedie Wesfarmers Energy Ltd , Air

Liquide W.A. Pty Ltd
12/2003 WOOD C Discontinued

Faye L Stark Joburne Pty Ltd (ACN
008 820 988) t/as Blackburne
and Joyce Real Estate

181/2003 HARRISON C Discontinued

Francisco Manuel Fernandes Calstores Pty Ltd 1029/2003 COLEMAN CC Discontinued
Gareth Steven Davies Seacourt Investments Pty Ltd 1930/2002 KENNER C Discontinued
Gary Laurance Clarke Espinos Sand Supplies ; Barry

Espinos
851/2003 SCOTT C Discontinued

Glenn McCudden Fomaz Auto Part and
Performance

901/2003 KENNER C Discontinued

Helen Elovalis RAC Mortgage Find 966/2003 GREGOR C Discontinued
Hoa Kim Dong Kailis and France Foods Pty Ltd 1895/2002 COLEMAN CC Discontinued
Ian Jacobus Verhees Sherrin Hire Pty Ltd 39/2003 WOOD C Discontinued
Jackie-Anne Elizabeth
Davidson

Firestone Pty Ltd - Stagedoor
Bar and Brasserie

717/2003 WOOD C Discontinued

Jacqueline B Cheong Kailis and France Foods Pty Ltd 1896/2002 COLEMAN CC Discontinued
Janette Whyte Mr & Mrs Desmond & Karen

Murray
377/2003 COLEMAN CC Discontinued

Jason James White Boodarie Iron operated by BHP
Billiton , Ready Workforce

948/2003 COLEMAN CC Discontinued

Jeffrey Mark Pudwell Earth Resource Mapping Ltd 312/2003 WOOD C Discontinued
Joan Margaret Hale Grant Cucel Mangrove

Personnel
612/2003 COLEMAN CC Discontinued

Joesph Boundry Brumar (Services) Pty ltd 1774/2002 COLEMAN CC Dismissed
John Andrew Smith Alcoa of Australia 168/2003 GREGOR C Order Issued
John Edward Perrett Wongan Hills Youth &

Community Development Group
Inc.

1065/2003 COLEMAN CC Discontinued

John Gerrad James Wila Gutharra Community
Aboriginal Corporation

810/2002 HARRISON C Discontinued

John Hansen Amusement Services & Supplies 860/2003 WOOD C Discontinued
John King Buick Holdings Pty Ltd T/A

DVG Midland
211/2003 COLEMAN CC Discontinued

John Miskelly Paxar Corpoartion Pty Ltd ABN
45 069 435 678 A.C.N.
069 435 678

536/2003 GREGOR C Discontinued

John Papanicolaou Safe Effect Technologies Ltd 485/2003 GREGOR C Discontinued
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Parties File Number Commissioner Result
Julie Anne Thornton Linda Mead trading as Allwise

Asset Pty Ltd
917/2003 GREGOR C Discontinued

Karen Michelle Smith Fleetwood Portables 837/2003 GREGOR C Discontinued
Kim Barnett Pathrick Anthony Smith 1062/2003 COLEMAN CC Discontinued
Lawrence James Kiely Siemens Ltd 579/2003 WOOD C Discontinued
Loraine Beverly Pettigrew The Lions Ear & Hearing

Institute
609/2003 HARRISON C Discontinued

Lori-Ann Shibish Daleguest Pty Ltd trading as
Ballajura Veterinary Hospital

1184/2003 COLEMAN CC Discontinued

Lynette Maria Clancy Ellam Holdings AS T/F The
TGE Family Trust

517/2003 HARRISON C Discontinued

Maggie Nowers Wirraka Maya Health Service 857/2003 GREGOR C Discontinued
Malcolm Abercrombie Mercy Community

Services/MercyCare
941/2003 KENNER C Discontinued

Malcolm Richard Orchard J AND P METALS 817/2003 WOOD C Discontinued
Maria Christine Noakes Forneria Pick Up Bakery 1108/2003 GREGOR C Discontinued
Mark Roberts Australian Gypsum Industries

Pty Ltd
2068/2002 WOOD C Discontinued

Maureen Pereira Aegis Health Care Group Pty
Ltd

936/2003 GREGOR C Discontinued

Michael McSweeney Fluor Australia Pty Ltd 1593/2002 GREGOR C Discontinued
Michael Sean Goodwin Earth Resource Mapping Ltd 367/2003 WOOD C Discontinued
Michael William Griggs Catalano Seafood  575/2003 WOOD C Discontinued
Murray Anthony Hewitt Mars Contractors

(ABN48 221 224 119)
1166/2002 KENNER C Discontinued

Nathan Kerry White Canningvale Weaving Mills Ltd 473/2003 COLEMAN CC Discontinued
Neesha Ward BP Service Station - Geoff

Green
1034/2003 COLEMAN CC Discontinued

Nicholas John Heidl Standard Communications Pty
Ltd

494/2003 GREGOR C Discontinued

Nicholas Jonathan Stiles Carnarvon Medical Service
Aboriginal Corporation

1402/2002 HARRISON C Discontinued

Paolo Renato Coniglio Ray Samson of Bruce
Shannahans Melville Toyota

475/2003 SCOTT C Discontinued

Patrck Charles Harper Jevmoss Pty Ltd 530/2003 GREGOR C Discontinued
Patricia Harris Shire of Ashburton 72/2003 COLEMAN CC Discontinued
Paul Al Ferguson Brian Knott 2035/2002 WOOD C Discontinued
Paul Heath McKay Linga Holdings Pty Ltd t/as

Mucca Dairy
1085/2003 COLEMAN CC Discontinued

Peter Cornelius Schaper Overzone Holdings Pty Ltd T/A
Kitchen Sorcery

119/2003 HARRISON C Discontinued

Peter McIntosh CTEC University of Western
Australia

307/2003 COLEMAN CC Discontinued

Phillip Edward Hurley Tantalum Australia N.L. 815/2003 GREGOR C Discontinued
Radoslaw Rolirad Earth Resources Mapping

Limited
311/2003 WOOD C Discontinued

Ray Stein Classic Products Pty Ltd 1097/2003 SCOTT C Dismissed
Raymond Anotonius Jansen Jeffery Mathlain 841/2003 WOOD C Discontinued
Richard James Bulmer Soderberg Group 433/2003 COLEMAN CC Discontinued
Richard Weizenbach Anaconda Nickel Ltd ACN

0611 170 780
1392/1999 KENNER C Dismissed

Rosemarie Hughes Belven Enterprises Pty Ltd 598/2003 WOOD C Discontinued
Samantha Jane Hamilton Haines Norton Financial

Services Pty Ltd Haines Norton
Chartered Accountants

526/2002 HARRISON C Discontinued

Sharon Diana Baker The Salvation Army - Lentara's
Men's Hostel

267/2003 GREGOR C Discontinued

Sharon Gibson St John of God Health System
Inc trading as St John of God
Hospital Murdoch

440/2002 COLEMAN CC Discontinued

Sharon Robinson Cummins Pty Ltd 722/2003 GREGOR C Discontinued
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Parties File Number Commissioner Result
Simon Hamish Grubb Benson Lee, Manager of Pola

Powder
426/2003 COLEMAN CC Discontinued

Stephen Anthony Gilson Mr Rod Mulcahy Clearshield
Security

891/2003 SCOTT C Discontinued

Stuart Warren Lindfors Coles Myer Ltd 1827/2002 HARRISON C Discontinued
Susan Amanda Fussell Lake Clifton Caravan Park ,Ron

Armstrong
235/2003 COLEMAN CC Discontinued

Terence Lau Bus Design Group 1845/2002 COLEMAN CC Discontinued
Timothy Hopkins Savcor Finn Pty Ltd 861/2003 KENNER C Discontinued
Travis Beasland Lord Forrest Nominees Pty Ltd 557/2003 WOOD C Discontinued
Vicki Anne Cross Salvation Army Hollywood

Senior Citizens Village
524/2003 GREGOR C Discontinued

Vincent Rodney Galati A 'N' K Budget Bins 493/2003 COLEMAN CC Discontinued
Wayne Cuthbert AGC Technologies 825/2003 KENNER C Discontinued

CONFERENCES—Matters arising out of—
2003 WAIRC 09035

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,

WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
CHRISTIAN FUNERAL COMPANY, RESPONDENT

CORAM COMMISSIONER S WOOD
DATE OF ORDER WEDNESDAY, 13 AUGUST 2003
FILE NO. C 188 OF 2003
CITATION NO. 2003 WAIRC 09035
_________________________________________________________________________________________________________

Result Interim Order Issued
Representation
Applicant Ms S Northcott
Respondent Mr D Johnston as agent
_________________________________________________________________________________________________________

Reasons for Decision
(Given extemporaneously and subsequently edited by the Commissioner)

1 This is an application bought pursuant to section 44 of the Industrial Relations Act, 1979 (“the Act”) by the Australian, Liquor,
Hospitality and Miscellaneous Workers Union. The Commission convened a conference on 13 August 2003 concerning the
employment of the applicant’s member Ms Robyn Potter. Ms Potter currently works for the respondent Christian Funeral
Company as a Funeral Arranger. Ms Potter worked for the respondent initially on a casual basis and then at a later date was
offered, and accepted, part time work for 72 hours per fortnight. Her letter of engagement refers to her hours being worked on
a 9 day per fortnight basis. The day-off to be by mutual arrangement.

2 It is the submission of both parties that Ms Potter, both at the time of her engagement as a casual and then later when her
contract was changed to that of a part time employee, advised the respondent that she was not able to work on a standby/on-
call basis. The requirements of the respondent’s business mean that funeral arrangers work on a 1 in 3 week basis on standby.
This requires them to be near a land-line telephone to take calls from bereaved families. The employee is to then either make
arrangements or to attend with the family to make arrangements for a funeral. It is common ground that Ms Potter made known
at the time of engagement that she was not able to perform this work due to family commitments. It is also common ground
that the respondent employed 4 Funeral Arrangers, three of which worked the on-call arrangements of once every three weeks.
This situation changed in November of 2002 with the dismissal of Mr Greg Carbines. Since that time the General Manager, Mr
Bill Tijou, has covered the on-call arrangements which had been performed by Mr Carbines. In other words two other Funeral
Arrangers and Mr Tijou completed the on call roster required for the operational needs of the business.

3 On 24 July 2003 Ms Potter was advised verbally that she would now be required to perform the on-call arrangements. Ms
Potter rejected this and in later discussions between the company, Ms Potter and the union representative, Ms Potter again
refused to work standby. Ms Potter did not attend work on 25 July 2003 and has not attended work since. She was certified by
a medical practitioner as being unfit for work. Ms Potter has lodged a claim for worker’s compensation. The applicant submits
that Ms Potter will be fit for work on 15 August 2003 and intends to resume work. On 1 August 2003 Ms Potter was given
written notice of her termination to take effect from the 21 August 2003 on the basis that she had refused to work the on-call
roster. The applicant seeks an interim order from the Commission pursuant to section 44(6)(bb)(ii) of the Act that Ms Potter’s
employment continue until such time as the Commission has arbitrated and determined the dispute.

4 The matter was unable to be resolved in conciliation. The Commission then heard in conference from the parties in respect of
why an interim order as sought by the applicant should issue. Having heard the submissions it is the Commission’s view that
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such an order should issue for the following reasons. On the submissions of the parties prima-facie the work performed
previously by Ms Potter is still to be done. If that were not so then there would be no need for the respondent to seek to alter
her contractual arrangements to require her to work standby. On the submissions to date it is also clear that Ms Potter made
known, and it was agreed by the respondent at the time of her contract, that she was not able and would not be required to work
standby arrangements. She was not able to do so for family reasons and it would seem that on that submission it was a item
sufficiently substantive for her to have clarified on the making of the contract. Whereas the terms of employment of an
employee may need to be altered subject to circumstance, the circumstances to date on the submissions before me are that Mr
Tijou covered the on call arrangement and now it is not clear to me why that arrangement must change; other than it is time for
Ms Potter to do a share of the roster. The applicant says that there is another employee willing to do the standby arrangement.
At this point it is not clear whether that is correct. In simple terms it is also not clear why it is of such necessity to change Ms
Potter’s contractual arrangements concerning terms she clearly considers to be a substantive issue and which would effect her
continued employment.

5 The applicant has argued that the respondent has also breached section 96(D) of the Industrial Relations Act in that the
respondent seeks to dismiss Ms Potter as she gave evidence adverse to the respondent in a hearing before the Chief
Commissioner in matter CR 238 of 2002. On the submissions before me to date I cannot see how this is the case, nor can I see
how that matter should have any impact on the issuing of an interim order covering Ms Potter’s continued employment. The
respondent says that if Mr Carbines were to be re-employed the company may be over staffed. That is a hypothetical situation
at this point in time and a matter for the respondent to consider should a difficulty arise.

6 The Commission will hear the matter on 22 August 2003, the respondent is therefore not disadvantaged by much delay should
they succeed in the matter. On the submissions to date, prima-facie the termination of Ms Potter’s services for the reasons
expressed by the respondent, would be unfair. Hence an order will issue to ensure the continued employment of Ms Potter
whilst this matter is resolved before the Commission by conciliation or arbitration. The continued employment of Ms Potter
will however be subject to the provision by her to the respondent of a medical certificate signed by a medical practitioner
certifying that she is fit for work

_________

2003 WAIRC 09050
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
CHRISTIAN FUNERAL COMPANY, RESPONDENT

CORAM COMMISSIONER S WOOD
DATE OF ORDER  MONDAY, 18 AUGUST 2003
FILE NO. C 188 OF 2003
CITATION NO. 2003 WAIRC 09050
_________________________________________________________________________________________________________

Result Interim order issued
Representation
Applicant Ms S Northcott
Respondent Mr D Johnston as agent
_________________________________________________________________________________________________________

Order
WHEREAS the above mentioned matter came on for a conciliation conference pursuant to section 44 of the Industrial Relations
Act 1979; and
WHEREAS the matter was unable to be resolved in conference; and
WHEREAS the Commission heard submissions by the parties in conference for an interim order pursuant to s.44(6)(bb)(ii) to
maintain the employment of the applicant’s member Ms Robyn Potter; and
WHEREAS the Commission found that on the submissions to date that prima-facie it would be unfair for Ms Potter’s services to be
terminated at this point in time;
NOW THEREFORE having heard Ms S Northcott on behalf of the applicant and Mr D Johnston on behalf of the respondent, the
Commission, pursuant to s.44(6)(bb)(ii), hereby orders—

1. THAT Ms Robyn Potter’s employment with the respondent Christian Funeral Company be continued until such time
as the matter is resolved by the Commission;

2. THAT Ms Robyn Potter’s continued employment, as per 1 above, is contingent upon the presentation to the
respondent of a medical certificate signed by a medical practitioner certifying her fit for work.

(Sgd.) S. WOOD,
[L.S.] Commissioner.
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CONFERENCES—Matters referred—
2003 WAIRC 09096

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL,

PLUMBING, AND ALLIED WORKERS UNION OF AUSTRALIA, ENGINEERING &
ELECTRICAL DIVISION, WA BRANCH, APPLICANT
v.
MILLENNIUM INORGANIC CHEMICALS, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DATE THURSDAY, 21 AUGUST 2003
FILE NO. CR 46 OF 2003
CITATION NO. 2003 WAIRC 09096
_________________________________________________________________________________________________________

Catchwords Unfair treatment procedures in wage anomalies – Salary review – Like work not rewarded equally –
Applicant’s evidence lacking factual basis – Failure to establish unfair treatment – Application
dismissed

Result Dismissed
Representation
Applicant Mr C. Young and with him Mr W. Game appeared on behalf of the Applicant
Respondent Mr H. Downes (of Counsel) and with him Ms L. Carroll appeared on behalf of the Respondent
_________________________________________________________________________________________________________

Reasons for Decision
1 On 25th March 2003 the Commission conducted a conference pursuant to s.44 of the Industrial Relations Act, 1979 (the Act)

following a notification of a dispute by the Communications, Electrical, Electronic, Energy, Information, Postal, Plumbing,
and Allied Workers Union of Australia, Engineering & Electrical Division, WA Branch (CEPU). The dispute notified alleged
that Millennium Inorganic Chemicals (Millennium) employs members of the CEPU at its Kemmerton plant as electrical
instrument technicians. Two of them, Mr S. Kirby and Mr R. Frazer, had complained about the fair treatment procedures in the
agreements which cover their work in that there were anomalies in their wages which had not been corrected.

2 The conference conducted on 25th March 2003 was unsuccessful in resolving the dispute and pursuant to s.44 of the Act the
dispute was referred for hearing and determination. The schedule to the memorandum prescribes as follows—

The Communications, Electrical, Electronic, Energy, Information, Postal, Plumbing & Allied Workers Union of
Australia, Engineering & Electrical Division, WA Branch (the Applicant) claim that their two members, S Kirby
and R Frazer, employed by Millennium Inorganic Chemicals (the Respondent) have been unfairly treated by
receiving lesser payments than other employees with equivalent annual reviews.
If the treatment is found to be unfair, the Applicant Union seeks that the Respondent be ordered to recalculate and
restore the payments to their members from when their annual review assessment was recorded as “exceeds
expectations”.
The Respondent denies any unfairness and says the claim should be dismissed.

3 The schedule was amended during the hearing to more properly describe the dispute between the parties.
4 The starting point for this adjudication is the salary review matrix which Millennium uses to conduct annual reviews of

remuneration of its employees.
5 On the evidence the matrix appears to be a reasonably standard matrix used in salary reviews. It is predicated on the basis that

a combined committee of employees and the supervisors employed by Millennium met each year to fix a market mean against
which all salaries paid are normed. The salary review system is predicated on three fundamental criteria; individual
performance, comparison with competitors or bench marking that is the market mean salary and the third is company
performance.

6 Each worker undergoes a review and is allocated a classification or categorisation by way of performance appraisal. An
employee can be allocated any one of the categories of: below, meet some, meets all, excellent and outstanding.

7 The employee is then awarded a salary increase based upon the classification or category given to them. Because the salary
system is based upon aligning salaries with a market mean employees who receive a different performance appraisal may
receive different salary increases. For instance two employees may be classified as ‘meets’. If one had previous appraisals with
‘exceeds’ he may get a lesser increase than another employer who is classified as ‘meets’ for the same year. In other words
over a number of years the result of the matrix system will mean that most employees will eventually be receiving around
about the market mean.

8 What the CEPU complain about here is that they say it is unfair if a worker receives a salary increase as a result of an appraisal
where he is classified at a lesser category than another employee and therefore receives for that year a lesser salary. If the next
year he rates the same or higher the reduced salary compared to his work colleague should be eliminated within one year.

9 This of course is contrary to the explanation of the salary matrix that I have given above.
10 The CEPU called evidence from Mr Kirby and Mr Frazer. I do not intend to summarise the evidence because in my respectful

view neither of them gave evidence which goes to the issue that is subject to debate here. What both men were able to say is
that by discussions between them and their workmates they had reached the conclusion that some of their workmates were
getting more salary than them when having been received the same rating for the year.

11 It is clear from the cross examination that their information about the actual appraisal categories given was probably incorrect
or at least inaccurate. In his submissions Mr Young conceded that while there is not any direct evidence on what each of the
instrument/electrical technicians have received it is clear that there is a range of salary covering them between $56,000 to
$62,000. Whatever the disparity is there is a disparity which means that like work is not being rewarded equally. The concept
that for equal pay for work of equal value is firmly embedded in the industrial wage fixing system and unless there are
outstanding reasons to have different rates of pay for identical classifications with an identical assessment they should all be
paid the same.
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12 Mr Downes, of Counsel, who appeared for Millennium says there is no factual basis for any comparison of employees
receiving the same performance review outcome but receiving different salaries. The CEPU should show that there is some
basis in fairness or equity or substantial merits of the case that the Applicants who received the same performance review must
receive identical salary. It has not provided any such evidence.

13 Secondly there is no factual basis on which the CEPU can rely because the evidence emanating from Mr Frazer and Mr Kirby
was hazy at best. They were unable to give evidence even of their own salaries and there were guesses made about others.
Therefore that evidence is of no assistance to the Commission.

14 The construct of the salary matrix is such that people who do receive the same performance review outcome for a year could
receive a different remuneration package. This is not inconsistent with the concept of norming salaries to the market mean. In
doing so that creates a situation where there is infinite range of possibilities.

15 Two employees receiving the same performance review outcome could receive a different percentage increase and the
consequence is that they may receive a different annual salary. If an employee has a number of years of very good or very poor
performance reviews may be in process of catching up or dropping down to the market mean. That is the aim of the process it
can level itself over a cycle of years but not within one year.

16 Mr Downes described the approach taken by the CEPU as illogical because it fails to take into account that if an employee
rates highly for a number of years then has a drop in rating then they would have to accept a drop in salary to come back to a
point where employers receive the same performance review outcome receive the same salary. That creates a question do you
correct up or down? There is no indication of a correction down in the CEPU’s contentions.

17 Fundamentally there is no suggestion that the existing matrix is unfair and neither is it challenged in this case. The
unchallenged evidence is that there is a working party which comprises input from the shop floor level and that establishes the
matrix. The Commission should be reluctant to interfere with that matrix which is transparent and has input and sign off
against the spectrum within Millennium’s operations.

18 The Commission has had some difficulty coming to grips with the CEPU’s argument in this case. As I see the argument or the
contention they make is that if a workers receives a lower assessment than another worker and for that year he receives a lower
salary, the next year, if he gets a better assessment which aligns with the work he was compared with in the first year, he
should catch up the difference immediately.

19 To me that is a contention that the salary matrix system used by Millennium is unfair yet it was specifically put by Mr Young
during the hearing that there was no challenge to the fairness of the system. As soon as there is no challenge to the fairness of
the system it must be accepted that its structure gives rise to differential rates of pay amongst the same classifications within
the company. But those rates of pay which are allocated to the various workers and which fluctuate in accordance with their
performance appraisal are all normed to a market mean salary. Ultimately the wages of employees will increase by greater or
lesser amounts to achieve a reasonably homogeneous payment across the workforce regardless of the performance appraisals
allocated to the employee in a given year. For instance an employee may be rated as excellent but because he has been
excellent for some time and is above the market mean he could receive a lesser amount of increase than an employee who had
been performing badly and then is classified as ‘exceeds’ the category for that year. Because he has a lower base the
normalisation process means that he will get a greater increase than a worker who is receiving more than him and who has a
better performance appraisal for that year.

20 I have formed the view that the CEPU has failed to show that the system is flawed. What the CEPU is saying is there should be
equal pay for work of equal value. That concept attacks the whole basis of the salary matrix system which is used by
Millennium and that basis was, by common ground, between the parties not to be challenged in the application before the
Commission.

21 The evidence of Mr Kirby and Mr Frazer did not support the contentions finally argued by the CEPU and in all the
circumstances I am drawn to the conclusion that the CEPU has not established that there has been unfair treatment of Mr Kirby
and Mr Frazer. That is the issue that was referred for hearing and determination not whether the salary matrix and salary
assessment scheme used by Millennium is fair or not. In those circumstances the Commission cannot find the treatment unfair
and therefore the application should be dismissed.

_________

2003 WAIRC 09097
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION, POSTAL,
PLUMBING, AND ALLIED WORKERS UNION OF AUSTRALIA, ENGINEERING &
ELECTRICAL DIVISION, WA BRANCH, APPLICANT
v.
MILLENNIUM INORGANIC CHEMICALS, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DATE THURSDAY, 21 AUGUST 2003
FILE NO. CR 46 OF 2003
CITATION NO. 2003 WAIRC 09097
_________________________________________________________________________________________________________

Result Dismissed
_________________________________________________________________________________________________________

Order
HAVING heard Mr C. Young and with him Mr W. Game who appeared on behalf of the Applicant and Mr H. Downes (of Counsel)
and with him Ms L. Carroll who appeared on behalf of the Respondent, the Commission pursuant to the powers conferred on it
under the Industrial Relations Act, 1979, hereby orders:

THAT the application be, and is hereby dismissed.
(Sgd.) J. F. GREGOR,

[L.S.] Commissioner.

____________________
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2003 WAIRC 09141
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE INDEPENDENT SCHOOLS SALARIED OFFICERS’ ASSOCIATION OF WESTERN
AUSTRALIA, INDUSTRIAL UNION OF WORKERS, APPLICANT
v.
THE MOST REVEREND B HICKEY, ARCHBISHOP OF PERTH, AND OTHERS,
RESPONDENTS

CORAM COMMISSIONER J L HARRISON
DATE THURSDAY 28 AUGUST 2003
FILE NO/S. CR 167 OF 2003
CITATION NO. 2003 WAIRC 09141
_________________________________________________________________________________________________________

Result Order issued.
Representation
Applicant Mr N Briggs and with him Mr G Stubbs of counsel
Respondent Ms K Wroughton of counsel
Interveners Mr J Winters on behalf of the Australian Liquor, Hospitality and Miscellaneous Workers’ Union

Mr M Jensen of counsel on behalf of the Association of Independent Schools of Western Australia,
(Inc)

_________________________________________________________________________________________________________

Reasons for Decision
1 This application relates to a dispute not settled by conciliation and referred for arbitration pursuant to s.44(9) of the Industrial

Relations Act 1979 (“the Act”). The dispute concerns the venue for accredited officials of the Independent Schools Salaried
Officers’ Association of Western Australia, Industrial Union of Workers (“the applicant”) to hold discussions with relevant
employees, after entering school premises.

2 The Memorandum of Matters referred for hearing and determination is as follows—
“The applicant claims it has been denied access to employees of the respondents and seeks an order from the Commission
that—

The applicant, having given prior notification, is entitled to speak to all employees who are members or are
eligible to be members of the applicant union, at times and places within schools, suitable to the applicant,
including, but not limited to, the staffroom during meal breaks.”

3 The respondents oppose any order issuing in relation to this matter.
Background

4 The issue before the Commission arises because of disagreement between the parties as to where discussions between the
applicant’s authorised representatives and relevant employees who wish to participate in those discussions are to take place. It
was agreed between the parties that there was no issue about the right of the applicant’s authorised representatives to enter an
employer’s premises nor about notice which may be given by the applicant prior to right of entry being exercised. The
applicant claims that the respondents are interfering with the applicant’s right to hold discussions with its members or potential
members by nominating an inappropriate location where discussions are to take place.

5 The applicant maintains that the custom and practice in most schools has been to hold union meetings in the school staffroom
however in recent times it is facing difficulties in holding discussions with relevant employees as representatives are not being
allowed to have discussions in the school staffroom. As a result this is hampering the applicant’s efforts to have discussions
with relevant employees in relation to the current industrial agreement (“EBA”) which is being negotiated between the
applicant and the respondents.

6 The respondents maintain that there has been no recent change to the venue provided at a school for holding union meetings
and the respondents also claim that the school staffroom is not and has not been the usual venue where union meetings are
held.

Submissions of the parties
7 The applicant submits that Division 2G of the Act, which covers right of entry and inspection by authorised representatives, is

unable to be fettered by an employer whose premises are being entered, limiting where discussions with relevant employees
are to be held.

8 The relevant sections of the Act are as follows—
“49G. Interpretation

In this Division —
“authorised representative” means a person who holds an authority in force under this Division;
“relevant employee”, when used in connection with the exercise of a power by an authorised representative of an

organisation, means an employee who is a member of the organisation or who is eligible to become a member of
the organisation.

49H. Right of entry for discussions with employees
(1) An authorised representative of an organisation may enter, during working hours, any premises where relevant

employees work, for the purpose of holding discussions at the premises with any of the relevant employees who
wish to participate in those discussions.

(2) If an award, order or industrial agreement that extends to the relevant employees makes provision as to entry
onto premises by an authorised representative and —

(a) does not require notice to be given by the representative; or
(b) requires a specified period of notice to be given by the representative,

the authorised representative is not required to give notice under this section.
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(3) If subsection (2) does not apply, the authorised representative is not entitled to exercise a power conferred by
this section unless the authorised representative has given the employer of the employees concerned at least
24 hours’ written notice.

49K. No entry to premises used for habitation
An authorised representative does not have authority under this Division to enter any part of the premises of an
employer that is principally used for habitation by the employer and his or her household.

49N. Power of Commission restricted
(1) The Commission does not have jurisdiction to make an award or order or register an agreement conferring, or

making provision for the exercise of, powers of entry and inspection that are additional to, or inconsistent with,
the powers of entry and inspection under Division 2F and this Division and the provisions as to the exercise of
those powers.

(2) Nothing in subsection (1) prevents or limits the Commission from specifying in an award or order, or
registering an agreement that specifies, the period of notice required to be given by an authorised representative
to an employer before entering premises where relevant employees work.

(3) To the extent that the provisions of an award, order or industrial agreement, whether made or registered before
or after the coming into operation of section 146 of the Labour Relations Reform Act 2002, confer or make
provision for the exercise of powers of entry and inspection that are additional to, or inconsistent with, the
powers of entry and inspection under Division 2F and this Division or the provisions as to the exercise of those
powers, those provisions have no effect.”

9 The applicant argues that if the Commission was to issue an order in the terms sought it would not be inconsistent with
s.49H(1) of the Act as the order sought does not confer additional powers on authorised representatives, it merely seeks to
clarify and ensure the integrity of the current rights which the applicant’s authorised representatives have under s.49H(1) of the
Act. Given that the Act does not limit where an authorised representative can go on an employer’s premises where relevant
employees’ work, with the exception of an authorised representative entering onto a person’s residence, the applicant argues
that authorised representatives have an unfettered right to hold discussions with members and persons eligible to be members
once they enter a place of work, and that s.49H(1) of the Act should not be interfered with by an employer limiting where those
discussions take place.

10 The applicant maintains that the Commission has no power to issue an order limiting where school meetings can be held.
Given that the staffroom is usually in a central place at schools and it is where teachers congregate at morning tea and at lunch
time, it is appropriate in most circumstances that discussions should be able to take place at this venue and that the order
sought should reflect this venue as an option.

11 The respondents submit that the Commission does not have jurisdiction to issue the order sought as the order is inconsistent
with s.49N(1) of the Act. The respondents maintain that if an order is to issue, the venue to hold discussions with relevant
employees should be at the discretion of the employer. The respondents argue that the custom and practice in schools is that
meetings are not held in the staffroom, and that to date the applicant has held meetings and undertaken discussions in schools
away from the staffroom without incident. The respondents argue that just because these meetings have not taken place in the
venue that the applicant prefers, then that should not mean that an order should issue that meetings should be held in the
staffroom at all workplaces. The respondents maintain that the applicant relied on only a few instances in support of its claim
for the order sought. The respondents also claim that there have been no recent significant changes to the custom and practice
adopted by schools in the past in relation to where the applicant’s authorised representatives meet with relevant employees.
The respondents argue that the order sought by the applicant goes further than what is provided for under the Act, specifically
the requirements of s.49N of the Act and that if the order issues in the terms sought, discussions would take place which would
include employees who did not wish to participate.

Intervention
12 The Australian Liquor, Hospitality and Miscellaneous Workers’ Union, Western Australian Branch (“the ALHMWU”) and the

Association of Independent Schools of Western Australia (Inc) (“the Association”) sought leave to intervene in the
proceedings. After hearing from both parties the Commission formed the view that as they had a sufficient interest in this
matter that leave be granted for them to intervene.

13 On behalf of the Association, Mr Jensen argued that even though the order sought would not apply to the employers he
represents, if such an order issues it could have an impact on how right of entry is exercised by the applicant’s representatives
in the schools he represents. Mr Jensen maintains that the order sought by the applicant was inconsistent with the Act as it
expands the rights of authorised representatives once right of entry has been effected onto an employer’s premises. On this
basis, no order should issue. If an order issues Mr Jensen argued that the venue for holding discussions should be agreed
between the employer and the applicant.

14 On behalf of the ALHMWU, Mr Winters submitted that if the Commission was to issue an order in this matter then the order
should not limit where union meetings are to be held in schools. If meetings were limited to a specific place the ALHMWU
argues that this would be inconsistent with the Act and in particular s.49H of the Act. The ALHMWU argued that it was
appropriate for the Commission to deal with this issue as the venue for holding meetings is an industrial matter, and if the
Commission did not deal with the issue of location of meetings and discussions then this matter would remain unresolved and
could present difficulties for the ALHMWU holding meetings and discussions with its members in the respondents’ schools.

Applicant’s evidence
15 Ms Theresa Howe is the applicant’s Secretary and she has held this position for three years. She has been employed by the

applicant for approximately ten years.  Ms Howe stated that the applicant’s normal practice when exercising right of entry to a
school was to give notice to the school of an impending visit and once the time and date was confirmed between the
applicant’s representative and the school, a meeting notice would be sent to each school to be displayed (Exhibits A1 and A2).
On arrival at the school the applicant’s authorised representative usually visits the school office, and in the past would
normally be shown to the staffroom to have discussions with relevant employees. After introducing the issues to be discussed a
meeting would then take place with those employees wishing to have discussions, and after this meeting finished individuals
would sometimes approach Ms Howe with individual questions.

16 Ms Howe stated that the most appropriate venue for holding discussions with members and potential members wishing to
participate in those discussions was the school staffroom. This was because the majority of staff congregate in the staffroom
during breaks, the staffroom is normally located in a geographically central place and teachers undertaking duty would usually
come and go to the staffroom during breaks.
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17 Ms Howe stated that to date in 2003 the applicant’s authorised representatives had made approximately 200 visits to catholic
schools. In recent times Ms Howe has had complaints from the applicant’s organisers who are being told by school principals
that they are now not permitted to hold meetings and discussions in the school staffroom. Ms Howe discussed instances where
she and the applicant’s authorised representatives had not been able to hold meetings in the staffroom where meetings were
normally held and she gave an example of a recent incident which occurred at Mandurah Catholic College. She stated that
meetings were normally held in the staffroom at this school however one of the applicant’s organisers was recently asked twice
while meeting with employees to move from the staffroom to the boardroom and only two out of six employees at the meeting
moved to the boardroom.  Ms Howe also gave evidence about her personal experiences in this regard. She stated that out of a
total of six recent visits to schools within the Catholic Education Office of Western Australia (“the CEO”) system, she has
been able to hold only one meeting in the staffroom. Ms Howe recently visited the Star of the Sea School where she was told to
hold a union meeting in a hall which was approximately 300 metres from the staffroom. She stated that there were no facilities
or lights in the hall to hold the meeting. Ms Howe stated that in many instances it was inappropriate to use the library as an
alternative venue to the staffroom because students occasionally use the library and it did not always have appropriate facilities
for teachers to hold meetings. She stated that the staffroom was the most appropriate place to hold meetings as asking teachers
to meet elsewhere was unfair given the short amount of time they had for breaks.

18 Ms Howe is concerned that given the status of the current EBA negotiations the applicant has been unable to hold discussions
with relevant employees to obtain feedback and to inform them of the progress of discussions. Ms Howe wrote to the CEO on
17 June 2003 about this issue and received a response on 19 June 2003 (Exhibits A4 and A5). Given the CEO’s response Ms
Howe has the view that the respondents do not recognise the right of the applicant’s authorised representatives to hold
discussions with its members or potential members. She understood that the respondents have adopted a policy that the
applicant’s authorised representatives were prevented from holding discussions or meetings in staffrooms, which is contrary to
the normal custom and practice. She stated that as a number of schools required meetings and discussions to now be
undertaken in venues away from the staffroom some employees were reluctant to attend these meetings as some of the venues
were too far away from the staffroom, or were inappropriate venues to hold meetings.

19 Under cross-examination it was put to Ms Howe that the employer should have the right to determine the location of union
meetings. Ms Howe stated that this should not be the case as this would be contrary to the rights contained in s.49H of the Act.
Ms Howe stated that it may be appropriate in some circumstances to use an alternative venue, however this would depend on
the circumstances. It was her understanding that the applicant’s authorised representatives had the right under the Act to hold
discussions with relevant employees in the school staffroom and she understood that the only restriction on right of entry was
entering a private residence.

Respondents’ evidence
20 Mr Greg Clune has been the Principal of John XXIII College for approximately ten years. He stated that it is the custom and

practice at his school for union meetings not to be held in the staffroom, and that other locations are available for union
meetings to take place such as the boardroom and a multi-purpose room adjacent to the staffroom. He stated that the staffroom
was for the exclusive use of staff and was not to be used for the purpose of visitors holding meetings. He stated that the
staffroom at John XXIII College was expansive and catered for approximately 172 staff. He confirmed that it was convenient
for his school to have the applicant’s organisers hold discussions during teaching breaks. He agreed that most teachers go to
the staffroom at morning recess and lunch time and he confirmed that the staffroom at John XXIII College staffroom was
centrally located. Mr Clune’s stated that the applicant’s organisers could only visit the staffroom when socialising, and that the
staffroom was not available for undertaking union business.

21 Mr Philip Riley was appointed as the CEO’s Coordinator of the Employee and Community Relations Team at the end of July
2003. Mr Riley stated that at the end of July 2003 a survey was sent to the respondents’ secondary and primary schools
(approximately 156 schools) seeking feedback on where union meetings are held. Exhibits R2 and R3 contain summaries of
the survey returns. Mr Riley understands that it is up to the school principal to allocate a room for the applicant’s
representatives to hold discussions with relevant employees.

22 Mr Paul Andrew gave evidence by affidavit. The applicant and interveners were given the opportunity to cross-examine Mr
Andrew however, they chose not to do so. Mr Andrew was the Coordinator of the Employee and Community Relations Team
for the CEO for approximately eight and a half years from December 1994 to June 2003. He stated that from time to time he
gave advice to principals about the venue for holding union meetings. He stated that he advised principals to welcome union
officials into the school and to provide them with a suitable and appropriate venue to conduct meetings. Mr Andrew stated that
the custom and practice within Catholic schools during his tenure was for union representatives to advise the principal in
advance of an impending visit. The principal would then provide the union representatives with an appropriate room, other
than the staff room, where meetings were conducted.

23 Mr Andrew confirmed that the right of entry clause (Clause 15) in the Independent Schools’ Teachers’ Award 1976 (No. R
27 of 1976) (“the Award”) was varied by consent. Clause 15 recognises that when the union representatives visit a school,
employees are not to be disrupted during the course of their duties thus ensuring that teachers’ duty of care towards students
was not compromised. It was also agreed between the parties that appropriate prior notification be given of any visit.

Industrial matter
24 The respondents submitted that the venue where discussions are to be held between relevant employees and authorised

representatives was not an industrial matter.
25 Section 7 of the Act provides as follows—

““industrial matter” means, subject to section 7C, any matter affecting or relating or pertaining to the work, privileges,
rights, or duties of employers or employees in any industry or of any employer or employee therein and, without limiting
the generality of that meaning, includes any matter affecting or relating or pertaining to — 
…
(e) the privileges, rights, or duties of any organisation or association or any officer or member thereof in or in

respect of any industry;”
As this dispute is an issue concerning right of entry generally and specifically relates to the rights of an authorised
representatives of an organisation to hold discussions with its members or potential members, it is my view that this matter is an
industrial matter thus, the Commission has the power to inquire into and deal with this issue.
Findings and conclusions
Credibility

26 I listened carefully to the evidence given by each witness and in my view each witness gave their evidence honestly and to the
best of their recollection. On this basis I accept the evidence given by each witness.



83 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 3203

27 The issues before the Commission are whether or not the order sought by the applicant confers powers of entry that are
additional to or inconsistent with the powers of entry under Division 2G of the Act and whether or not the Commission should
issue an order relating to where union meetings are to be held. There was no dispute that the applicant’s representatives were
appropriately authorised when entering the respondents’ premises, nor was there any issue about authorised representatives
giving sufficient notice (even though this notice is not compulsory). What is in issue is where the applicant’s authorised
representatives are to hold discussions with relevant employees who wish to participate in those discussions.

28 There is no doubt that the applicant has a right to enter during working hours any premises where relevant employees work for
the purpose of holding discussions at the premises with any relevant employees who wish to participate in those discussions. It
is also the case that in recent times the applicant’s ability to hold meaningful discussions with employees has been curtailed
because some schools are limiting where those discussions can take place. I accept Ms Howe’s evidence that there has been a
recent shift in the respondents’ view about the venue for holding union meetings and that this change of venue is having a
detrimental impact on the applicant’s ability to hold discussions with relevant employees. Even though the respondents may
have a policy that union meetings are not to be held in a school staffroom, as evidenced by Mr Andrew’s testimony, this has
not been the custom and practice in many schools both in the long term and the short term. It is clear from the results of the
survey (Exhibits R2 and R3) and from Ms Howe’s evidence that a significant number of primary schools (although not a
majority), hold meetings in the school staffroom during breaks and have done so for some time. It is also clear that given some
of the comments on the recent survey that some primary schools have changed their normal policy by now restricting the
holding of union meetings to venues apart from the staffroom. It is unclear to me if this has been as a result of a recent policy
change on the part of the respondents however the comments by some of the schools recently surveyed in relation to this
matter indicate a recent decision to alter the venue of union meetings. It is also clear that union meetings are not held in
staffrooms in a significant number of high schools and I find that this is possibly due to existence of adequate alternative
venues for holding union meetings in these larger schools.

29 I am aware that I have no power to make an order conferring powers which are additional to, or inconsistent with, the powers
of entry and inspection under Division 2F and 2G of the Act and the provisions as to the exercise of those powers. I am also
cognisant of s.49M of the Act—

“49M. Conduct giving rise to civil penalties
….

(2) A person must not intentionally and unduly hinder or obstruct an authorised representative in the exercise of the
powers conferred by this Division.”

It is clear that the applicant has a right to hold discussions with relevant employees after entering on school premises. It is my
view that this right should not be fettered by an employer compelling that these discussions be held at a venue which does not
facilitate authorised representatives holding proper and meaningful discussions with relevant employees. I take into account that
objects s.6(ab) and (ad) of the Act focus on the promotion of the principles of freedom of association and the right to organise,
and on the promotion of collective bargaining and establishing the primacy of collective agreements over individual
agreements. Given these objects and the rights given to authorised representatives under s.49H(1) of the Act it is my view that
an order should issue which ensures that the applicant is not hindered in the holding of discussions with relevant employees
when visiting the respondents’ schools. In many instances the school staffroom will be the appropriate venue for holding union
meetings even though some staff members may not wish to be involved in those discussions. Even though it appears that the
school staffroom is not the current place where union meetings are held in many schools, it is clear that the staffroom is usually
centrally located in a school and it is the place where staff congregate during breaks. In issuing an order of this nature I also
take into account the applicant’s undertakings, as confirmed in the Award, to hold meetings during breaks, which does not
inconvenience the normal operation of a school, nor a teacher’s duty of care towards students.

30 I find that nominating a possible venue for union meetings to be held in a school is not inconsistent with the powers of entry
under Division 2G of the Act. In my view, it will be appropriate in many instances for a union meeting to be held in a school
staffroom, and accordingly the applicant’s authorised representatives should not be denied access to this venue.

31 Given these findings I propose to issue an order binding the applicant and the respondents involved in this dispute in the
following terms—

“THAT the applicant’s authorised representatives are entitled to hold discussions with relevant employees at venues
within a school’s premises which include, but is not limited to, the school staffroom.”

32 A Minute of Proposed Order will now issue.

_________

2003 WAIRC 09200
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE INDEPENDENT SCHOOLS SALARIED OFFICERS’ ASSOCIATION OF WESTERN
AUSTRALIA, INDUSTRIAL UNION OF WORKERS, APPLICANT
v.
THE MOST REVEREND B HICKEY, ARCHBISHOP OF PERTH AND OTHERS, RESPONDENT

CORAM COMMISSIONER J L HARRISON
DATE OF ORDER FRIDAY, 29 AUGUST 2003
FILE NO/S. CR 167 OF 2003
CITATION NO. 2003 WAIRC 09200
_________________________________________________________________________________________________________

Result Order issued
_________________________________________________________________________________________________________

Order
HAVING HEARD Mr N Briggs and with him Mr G Stubbs of counsel on behalf of the applicant, Ms K Wroughton of counsel on
behalf of the respondents and Mr J Winters intervening on behalf of the Australian Liquor, Hospitality and Miscellaneous Workers’
Union, Western Australian Branch and Mr M Jensen of counsel intervening on behalf of the Association of Independent Schools of
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Western Australia Incorporated, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979,
hereby orders—

THAT the applicant’s authorised representatives are entitled to hold discussions with relevant employees at
venues within a school’s premises which include, but is not limited to, the school staffroom.

(Sgd.) J. L. HARRISON,
[L.S.] Commissioner.

____________________

2003 WAIRC 09006
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
ART GALLERY OF WESTERN AUSTRALIA , RESPONDENT

CORAM COMMISSIONER J L HARRISON
DATE TUESDAY 12 AUGUST 2003
FILE NO/S. CR 213 OF 2002
CITATION NO. 2003 WAIRC 09006
_________________________________________________________________________________________________________

Result Declaration Issued
Representation
Applicant Mr M Swinbourn
Respondent Mr D Shallue
_________________________________________________________________________________________________________

Reasons for Decision
1 On 18 October 2002 the Australian Liquor, Hospitality and Miscellaneous Workers’ Union, Western Australian Branch (“the

applicant”) commenced proceedings under s.44 of the Industrial Relations Act, 1979 (“the Act”) against the Art Gallery of
Western Australia (“the respondent”) claiming that a key allowance payment made since 1997 to installation assistants
employed by the respondent, which had been unilaterally withdrawn by the respondent on or about 1 January 2002, should be
reinstated. Conciliation proceedings did not resolve the dispute and the matter was referred for arbitration under s.44(9) of the
Act.

2 The matter referred for hearing and determination, as amended at hearing, is as follows, formal part omitted:
“The Union claims that its members who are employed as Installation Assistants by the Respondent, and who are required
to carry keys, have an entitlement to be paid the Key Allowance as prescribed by Clause 15 (7)(a) of the Cultural Centre
Award 1987 as—
a) The sub clause can be read disjunctively and therefore the responsibility for carrying keys alone attracts the

allowance;
b) Sub clause (7)(b) provides that where it is agreed between the Employer and the Union (in writing), an

alternative arrangement may exist in relation to this sub clause (7), and such an arrangement was put in place in
1997;

c) Despite the wording of the Award, the allowance has formed part of these employees’ wages since 1997.
The Union therefore seeks a declaration that on the basis of equity, good conscience and substantial merit that the
Respondent reinstate the payment of the key allowance to all Installation Assistants who were previously paid the
allowance.
The Respondent denies the claims.
Employees classified as Installation Assistants at the Art Gallery of Western Australia have no entitlement to be paid the
Key Allowance as prescribed by Clause 15(7)(a) of the Cultural Centre Award as—
a) the sub-clause cannot be read disjunctively as the issue was clarified by an exchange of letters between the

parties in 1990 which specifically excluded this classification of employee from the provisions of Clause
15(7)(a);

b) in July 1997, the Gallery agreed to extend the Key Allowance to Installation Assistants in order that these
employees were not disadvantaged relative to other staff at the institution who had received wage increases
through an Enterprise Bargaining Agreement registered in 1996;

c) the arrangements implemented in July 1997 were not subsequently incorporated into the enterprise bargaining
negotiations which preceded either the Art Gallery of Western Australia Enterprise Bargaining Agreement
1997 or the Ministry for Culture & the Arts ALHMWU Enterprise Bargaining Agreement 2000;

d) wage increases flowing from the recently registered Cultural Centre General Agreement 2002 effectively
removed any remaining wages disparity and restored the relativities which existed prior to 1996 thereby
rendering the Key Allowance arrangement redundant;

e) when the Department became aware of this over-Award payment, a strategy for its discontinuance was
implemented whereby payment of the Key Allowance was allowed to remain in place until absorbed by the
wage rates provided under the Cultural Centre General Agreement 2002;

f) no employee was financially disadvantaged as a result;



83 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 3205

g) payment of the Key Allowance to Installation Assistants constitutes an over-Award payment which breaches
section 32 of the Financial Administration and Audit Act 1985 and cannot continue.

The Respondent therefore asserts that none of the Applicant’s claims are correct.”
The Applicant’s Evidence and Submissions

3 The applicant submits that the respondent erred when it ceased paying installation assistants an allowance for carrying and
using keys as provided for in Clause 15(7) of the Cultural Centre Award 1987 (No. A 28 of 1988) (“the Award”).

4 Clause 15(7) of the Award reads as follows—
“(7) (a) Except as provided for in paragraph (b) of this subclause an allowance of $4.40 per day shall be paid

to an employee required to carry keys and be responsible for securing the premises at the close of
business.

(b) Where it is agreed between the employer and the Union in writing then an alternative arrangement
may exist in respect of this subclause.”

5 The applicant submits that installation assistants should be paid the key allowance as installation assistants are required by the
respondent to carry keys and be responsible for securing the respondent’s premises at the close of business. Further, the
applicant submits that there was a written agreement between the applicant and the respondent in 1997, pursuant to Clause
15(7)(b) of the Award, confirming that the respondent would pay installation assistants the key allowance as detailed in Clause
15(7)(a) of the Award. The agreement to pay the allowance is confirmed in Exhibits R2 and R3 which are reproduced as
follows, formal parts omitted—

“RE: KEY ALLOWANCE
Further to our meeting on Friday 25 July 1997, I am formally claiming that in accordance to the “Cultural Centres Award
No A28 of 1988”, that installation staff employed by the Art Gallery of Western Australia are entitled to for the purposes of
this letter “Key Allowance”, as per Clause 15 (Special Rates and Provisions) Subsection 7(a) of the said award.
It is our request that this matter is rectified immediately and if agreed to pay as of the first pay period on or after this date
(28 July 1997), it would be agreed that no back monies for the non payment of this allowance will be sought.
Your prompt attention to this matter would be much appreciated.”

 (Exhibit R2)
“Gallery Installation Staff – Claim for Key Allowance
Thank you for your letter of 29 July 1997, in which you request payment of a key allowance under the provisions of the
Cultural Centres Award for Gallery Installation staff who have been issued with keys for those purposes described in the
Award.
The Gallery has considered your request and agrees that payments to staff under the Award be made, with effect as
requested, from the next pay period. The Gallery recognises your commitment that no back monies for the payment of this
allowance will be sought.
Please do not hesitate to contact John Baas, Manager – Resources and Projects, should you require further information.

 (Exhibit R3)
6 Even though the applicant agreed at the hearing that the applicant conceded in 1990 in correspondence relating to the payment

of the key allowance, that Clause 15(7) of the Award did not apply to installation assistants (Exhibit A3), the applicant argued
that no reliance should be put on this concession as this related to a period some time ago and the role of the installation
assistants has changed considerably since 1990. Further, this letter had been superceded by the contents of the letters between
the parties in 1997 (Exhibits R2 and R3). The applicant submits that it was unfair and inequitable for the respondent to cease
paying the key allowance to installation assistants because the payment was an express term of the installation assistants’
contract of employment as agreed in correspondence between the parties in 1997 (Exhibits R2 and R3).

7 The applicant argues that if the Commission finds that installation assistants are not entitled to be paid the key allowance under
the Award, the payment of this allowance must be considered to be an implied term of the installation assistants’ contract of
employment because it is has been paid to installation assistants since 1997, including new employees. The applicant relies on
the authority contained in Con-Stan Industries of Australia Pty Ltd v Norwich Winterthur Insurance (Australia) Ltd (1986)
160 CLR 226 No. F.C.86/012 in support of this contention. The applicant argues that even though installation assistants have
received wage increases under enterprise bargaining since 1997 this does not entitle the respondent to offset these increases
against monies due under Clause 15(7) of the Award. The applicant argues that the respondent has acted unconscionably and
unfairly by unilaterally ceasing payment of the key allowance in early 2002, without discussion or notice. The applicant
therefore seeks a declaration based on equity, good conscience and substantial merit that it would be unfair of the respondent
not to reinstate the payment of the key allowance to all installation assistants.

8 In support of its contentions the applicant led evidence from two witnesses, both of whom are currently employed by the
respondent as installation assistants.

9 Mr Kyle Cannon has been employed as an installation assistant for 11 years. His duties include preparing, assembling, hanging
and removing exhibitions and ensuring the safe handling of display screens, exhibition furniture and related equipment, the
preparation and installation of exhibition lighting, installation of exhibition audio visual equipment and preparing, installing
and removing labelling, signage and promotional material and displays. He also unpacks, packs and records packing details for
works of art and other related materials and exhibition equipment. He undertakes art movements and associated work in the
collection stores and prepares packaging and crates as required. He stated that part of his duties includes securing the crate
store, the packing room and the elevator. He also has to secure his own work section, tool cupboards and the mobile work
stations at the end of each working day and he is required to hand in his security keys to security staff at the end of each day.

10 Mr Cannon confirmed that he has been paid the key allowance since 1997 and he understood that the payment of this
allowance was in recognition of the security duties which he has performed on an ongoing basis. He stated that when the key
allowance was introduced in 1997 his security responsibilities increased and even though the key allowance was removed in
early 2002, these security responsibilities have continued. He stated that he has had to deal with even more security
responsibilities in recent times. He gave evidence that it was important for work areas to be secured given the increasing
numbers of contractors and other people who visit the respondent’s premises. Prior to 1997 he had keys to fork lifts, the
Centenary Gallery and the lifts, but since 1997 he has also carried keys to the crate store and the packing room. He stated that
it was also his role to secure the areas for which he was responsible both during and at the end of each day. He agreed that he
did not secure the Art Gallery’s entry and exit foyer at the end of each day. Mr Cannon confirmed that he was not given any
notice that the payment of the key allowance was to cease and he stated that he has been financially disadvantaged as a result
of losing the benefits of the key allowance.
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11 Mr Kenneth Wadrop has worked as an installation assistant with the respondent for ten years. He confirmed that his duties and
key responsibilities are similar to those of Mr Cannon. Mr Wadrop was involved in recent negotiations to finalise a certified
agreement for his workplace. He stated that he was not aware of any propositions from the respondent during these discussions
that installation assistants would no longer be paid the key allowance. However, Mr Wadrop confirmed that the issue of the
key allowance was discussed in Enterprise Bargaining Agreement (“EBA”) negotiations which took place in 1997 and 1998.
Mr Wadrop believes that he has been financially disadvantaged as a result of the removal of the key allowance.

The Respondent’s Evidence and Submissions
12 The respondent rejects the applicant’s claims and believes that in all of the circumstances it would be unfair to make a

declaration that the respondent reinstate the payment of the key allowance to installation assistants. The respondent claims that
it has abided by the Award at all times. The respondent submits that the allowance provided for by Clause 15(7)(a) of the
Award is only due and payable in accordance with the Award. In support of the contention that installation assistants have no
entitlement to be paid the key allowance the respondent relies on the contents of the letter sent by the applicant to the Office of
Industrial Relations in 1990 (Exhibit A3). A copy of this letter follows, formal parts omitted—

“ Re: KEY ALLOWANCE – CULTURAL CENTRES AWARD
Concern has been expressed by the Respondents of the above award with respect to the interpretation of Clause 19(7) and
the payment of Key Allowance.
The Union placed on transcript during the Hearing last year a commitment to discuss with the Respondents the way in
which such an allowance would apply.
Those discussion (sic) having taken place, it is our understanding that Key Allowance is payable to all persons carrying
out security functions in the locking up of building(s), where those persons do not have a security function as a major part
of their classification. This would apply to Attendants/Receptionist Attendants in the Museum and the Art Gallery and not
to Security Officers or Installation Assistants.
For Regional Attendants employed by the Art Gallery, their allowance for locking up duties will be payable by way of a
loading on the base rate following an award amendment. They are currently paid the allowance as prescribed in the
award.
Should you require any further clarification please don’t hesitate to contact me at the Union office.”

(Exhibit A3)
The respondent argues that this letter is a concession that installation assistants are not entitled to be paid the key allowance
pursuant to Clause 15(7)(a) of the Award. As installation assistants are excluded from the receipt of this allowance, both
when the Award first came into operation and now, the respondent rejects the applicant’s claim that installation assistants are
entitled to have the key allowance reinstated. The respondent maintains that installation assistants currently carry security
keys as part of their employment exclusively for the purpose of access rather than security. They do not, nor have they ever
been required by the respondent to secure the respondent’s premises at the close of business each day.

13 The respondent concedes that an agreement was reached in July 1997 between the applicant and the respondent, to pay
installation assistants the key allowance. The respondent argues that the agreement to pay the key allowance at this time was
made because installation assistants were disadvantaged compared to members of The Civil Service Association of Western
Australia Incorporated (“the CSA”), who had the advantage of receiving wage increases under an EBA at a time when
installation assistants did not have the benefit of an EBA. Given this discrepancy an agreement between the applicant and the
respondent was entered into whereby the key allowance was to be paid to installation assistants as confirmed in the exchange
of letters between the parties (Exhibits R2 and R3). Once the Cultural Centre General Agreement 2002 (No. AG 92 of 2002)
became operative and wage parity across the public sector was implemented there was no longer any wage disparity between
CSA members and installation assistants. Thus, the payment of the key allowance became redundant. The respondent argues
that it was on this basis that the key allowance was no longer paid to installation assistants. Even though there was an
agreement reached between the applicant and the respondent in 1997 to pay the allowance, the respondent argues that this did
not constitute an agreement that installation assistants were entitled to be paid the allowance. It was an arrangement purely to
redress a wage inequity.

14 The respondent also relies on the requirements of the Financial Administration and Audit Act 1985 (“the FAA Act”) whereby
it is illegal for the respondent to make payments not provided for by an award or order. Further, if the key allowance was to be
reinstituted then the wage relativities between the respondent’s employees would be disturbed. The respondent submits that
there is no jurisdiction for the Commission to issue the declaration sought by the applicant as the effect of the declaration
would be to vary the terms of the current industrial agreement between the parties.

15 In support of its claims the respondent led evidence from Mr John Baas who is the respondent’s Manager of Resources and
Projects. In 1997 Mr Baas dealt with the respondent’s industrial relations issues. He gave evidence that in 1996 the respondent
had negotiations with the CSA which culminated in the Art Gallery of Western Australian Board Enterprise Bargaining
Agreement 1996. He stated that in mid 1997 the representatives of the applicant approached the respondent on behalf of its
members with a view to finalising an EBA. He stated that as wage increases for the applicant’s members had been delayed and
as staff eligible to be members of the CSA had already received wage increases there was an inequity in the wages paid to the
respondent’s employees. The respondent sought to address this inequity through workplace agreements however, this was not
pursued when the applicant and its members indicated that they did not wish to proceed with workplace agreements. As a
result of delays which arose in finalising an EBA, and given that Mr Baas understood that installation assistants already had
keys to secure the perimeter of the building, the parties came to an arrangement whereby the key allowance provided by Clause
15(7)(a) of the Award would be paid. Mr Baas stated that this allowance, which was primarily instigated to address the parity
issue, did not form part of subsequent EBA negotiations. He gave evidence that it was the respondent’s intention in paying this
key allowance to installation assistants to achieve parity for its employees and to also take advantage of the installation
assistants using keys to secure the Art Gallery. In the event no arrangements were put in place to enable the security of the
respondent’s perimeter to be undertaken by installation assistants. Mr Baas stated that he was unaware of the exact nature of
the security responsibilities undertaken by installation assistants in 1997. The respondent did not anticipate at the time that
parity would ever be attained for all of the respondent’s employees. However parity was achieved through the Ministry for
Culture and the Arts, ALHMWU Enterprise Bargaining Agreement 2000.

16 Under cross-examination Mr Baas stated that the 1997 arrangement to pay the key allowance was not a ‘rort’ and he told his
CEO that the payment of the allowance “… may be advantageous at some point of time … [and] it may be that they’re [the
duties] not performed but you have the option and that has value to the gallery in a productivity sense” (Transcript page 33).
Mr Baas confirmed that security arrangements at the Art Gallery were taken very seriously and he acknowledged that
installation assistants had a lot of responsibility in this regard. Mr Baas stated that he was directly involved in the negotiations
which led to the exchange of letters with the applicant in 1997 (Exhibits R2 and R3). He stated that he was not aware at that
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stage of the 1990 agreement between the Office of Industrial Relations and the applicant (Exhibit A3). He stated that if the
respondent had been aware of these arrangements it would have been unlikely that the respondent would have agreed to the
payment of the key allowance.

Findings and Conclusions
   Declaration
17 In the first instance I must determine the Commission’s power to issue a declaration in relation to this matter. Depending on

the nature of a case, the Commission has the power to issue a declaration as provided by s34(1) of the Act (Robe River Iron
Associates v The Australian Workers Union, Western Australian Branch, Industrial Union of Workers [1987] 67 WAIG
320 per Kennedy J at 325). The issuance of a declaration is discretionary and is capable of being made if it serves the purpose
of resolving a dispute. I am satisfied that given the nature of the issue in dispute between the parties that it is appropriate to
issue a declaration to further the resolution of this dispute. In my view such a declaration is consistent with the Commission
enquiring into and dealing with an industrial matter and in the context of resolving an industrial matter referred for hearing
pursuant to s44(9) of the Act.

18 The next issue to be decided is whether I should issue the declaration sought by the applicant.
19 When taking into account the submissions of the applicant and the respondent and the evidence given in these proceedings all

of which I accept, I have formed the view that it would be unfair if the key allowance was not reinstated to installation
assistants backdated to when it was withdrawn in early 2002.

20 I find that the contents of the correspondence between the parties in 1997 (Exhibits R2 and R3) constitutes an agreement to pay
the key allowance to installation assistants under Clause 15(7)(b) of the Award. Clause 15(7)(b) of the Award states that an
agreement may be made between the employer and the Union in writing in relation to an alternative arrangement which may
exist in respect of the payment of a key allowance. In my view there is a current written agreement between the employer (the
respondent), and the applicant that installation assistants employed by the respondent shall be paid the key allowance specified
in Clause 15(7)(a) of the Award. This agreement is confirmed by Exhibits R2 and R3 and in my view this agreement remains
on foot.

21 I acknowledge that there was a written agreement in 1990 between the parties in relation to the applicant’s understanding of
the operation of the key allowance, and at that time the applicant conceded that the key allowance was not to be paid to
installation assistants. However, it is my view that the exchange of letters between the parties in 1997 (Exhibits R2 and R3)
overrides this letter. It is also my view that Clause 15(7) of the Award was written in such a way as to allow the payment of a
key allowance if circumstances changed in relation to security, but only if there was a written agreement between the parties.
Given the inclusion of subclause (b) in Clause 15 of the Award, it is open to find, and I do so that when the Award was made
the parties contemplated that alternative scenarios in relation to security, apart from that outlined in Clause 15(7)(a), may arise
at a future stage. Otherwise there would have been no need to include Clause 15(7)(b) in the Award. It is clear on the evidence
that as a result of changes in the way that installation assistants have operated at the Art Gallery over time, and in particular
since 1997, installation assistants’ security responsibilities have increased and there is now a greater necessity for installation
assistants to use keys to secure the respondent’s premises. It is clear that this use of keys is not restricted purely to access. The
evidence demonstrates that throughout the 1990s installation assistants have increasingly undertaken activities which assisted
with accessing and securing the Art Gallery’s premises, for example when operating lifts and when securing the crate store and
the packing room. Further, installation assistants are required to secure their own sections, tool cupboards and mobile work
stations at the end of each working day as well as deal with the access and egress of contractors and out of hours visitors.

22 I note that Mr Baas gave evidence that the payment of the key allowance was mainly to ameliorate the discrepancy between the
income of CSA members and the applicant’s members, who had not received a wage increase for some time. However, Mr
Baas also stated that the payment of the key allowance was not a ‘rort’ and was paid on the basis that the respondent could
require installation assistants to undertake increased security responsibilities, which clearly has been required of installation
assistants since 1997.

23 I have concerns about the respondent unilaterally withdrawing the payment of the key allowance to installation assistants on or
about 1 January 2002. It is clear that the respondent’s intention to withdraw the allowance was not raised with the applicant nor
with the employees involved and that as a result installation assistants had their income unilaterally reduced. The respondent
should have raised this matter with the applicant and there should have been consultation about its intentions prior to taking
any action. In my view, the respondent acted in an unfair manner by withdrawing the key allowance in the way that it did.

24 I do not accept the respondent’s contention that the payment of the key allowance contravenes the FAA Act as the payment of
the key allowance arises from an entitlement under the Award, which is to be read in conjunction with the current industrial
agreement.

25 Given these findings I will issue a declaration that in all of the circumstances based on equity, good conscience and substantial
merit it would be unfair of the respondent not to reinstate the payment of the key allowance to all installation assistants
employed by the respondent, backdated to the date upon which the key allowance was withdrawn.

26 The declaration will now issue as a minute.
_________

2003 WAIRC 09054
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
ART GALLERY OF WESTERN AUSTRALIA , RESPONDENT

CORAM COMMISSIONER J L HARRISON
DATE TUESDAY, 19 AUGUST 2003
FILE NO/S. CR 213 OF 2002
CITATION NO. 2003 WAIRC 09054
_________________________________________________________________________________________________________

Result Declaration issued
_________________________________________________________________________________________________________
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Declaration
HAVING heard Mr M Swinbourn on behalf of the applicant and Mr D Shallue on behalf of the respondent, the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act, 1979 (“the Act”), hereby declares—

THAT  in all of the circumstances based on equity, good conscience and substantial merit it would be unfair of the
respondent not to reinstate the payment of the key allowance to all installation assistants employed by the respondent,
backdated to the date upon which the key allowance was withdrawn.

(Sgd.) J. L. HARRISON,
[L.S.] Commissioner.

____________________

2003 WAIRC 09205
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
CHRISTIAN FUNERAL COMPANY, RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED FRIDAY, 29 AUGUST 2003
FILE NO. CR 188 OF 2003
CITATION NO. 2003 WAIRC 09205
_________________________________________________________________________________________________________

Result Declares the purported dismissal unfair and harsh
Representation
Applicant Ms S Northcott
Respondent Mr D Johnston as agent
_________________________________________________________________________________________________________

Reasons for Decision
1 This matter was referred pursuant to section 44 of the Industrial Relations Act, 1979 (“the Act”) for hearing and determination.

The schedule to the memorandum of 20 August 2003 reads as follows—
“THE APPLICANT
1. The applicant union claims the respondent gave notice to dismiss its employee, Robyn Potter, effective

21 August 2003, in circumstances which were harsh, unfair or oppressive within the meaning of the
Industrial Relations Act 1979.

2. The applicant union seeks declarations that—
a. The dismissal is harsh, unfair or oppressive within the meaning of the Industrial Relations Act 1979;

and
b. The purported dismissal is harsh, unfair or oppressive with the meaning of the Industrial Relations

Act 1979.
3. The applicant union seeks orders that—

a. The respondent continue to pay the employee’s wages from 25 July 2003 inclusive;
b. The respondent reinstate the employee to her former position;
c. Further to order (a), and in the alternative to order (b), the respondent pay the employee an amount

of compensation for loss or injury caused by the dismissal; and
d. Any other order that the Commission deems appropriate.

THE RESPONDENT
The respondent opposes the claim and orders sought.”

2 The matter was heard on 22 August 2003. The urgency of the matter arises from conference on 13 August 2003. An interim
order (2003 WAIRC 09050) was issued pursuant to s.44(6)(bb)(ii), requiring the applicant’s member Ms Robyn Potter be
continued in employment until such time as the matter is resolved by the Commission. The order was contingent upon the
presentation to the respondent of a medical certificate signed by a medical practitioner certifying that Ms Potter was fit for
work. I understand from the submissions of the parties that Ms Potter complied with this and returned to work on 15 August
2003. At the time of hearing Ms Potter remained employed by the respondent; but for the order, Ms Potter’s employment
would have ceased with effect from 21 August 2003.

3 Much of the evidence in this matter is common. In my mind, there is no issue as to credibility of the witnesses. Ms Potter gave
evidence as did Mr Bill Tijou, the General Manager of the respondent. The respondent company is Duncan James Ruocco and
Associates Pty Ltd trading as Christian Funeral Company. The brief history of this matter is that early in 2000 Ms Potter was
asked by Ms Barbara Thompson, the then manager, to submit a resume for a position as funeral arranger. Ms Potter
commenced employment in April 2000 as a casual funeral arranger working 3 days a week [Exhibit R1]. In mid 2001 Ms
Potter was asked to do extra hours by the then manager Mr Kevin Forde. Ms Potter’s employment conditions were changed by
agreement. She became a part time employee working a 72 hour fortnight with one day off per fortnight. Exhibit A1 reflects
the rearrangement of employment conditions which took effect from the pay period beginning 15 August 2001.

4 This situation continued until 24 July 2003 when Mr Bill Tijou asked Ms Potter to commence working an on-call arrangement.
Mr Tijou commenced employment with the respondent as General Manager in May 2002. The respondent was required to
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provide a 24 hour service whereby a funeral arranger could be contacted on a land-line telephone out of hours during the week
and on weekends to attend to bereaved families, make arrangements for the collection of deceased persons, make funeral
arrangements, address queries with respect to accounts, florists or other matters. The respondent accommodated this on-call
requirement by the rostering of three funeral arrangers on a one in three week basis. This meant that each funeral arranger
(with the exception of Ms Potter) would once in every three weeks have the office phone diverted to their home phone on the
Friday evening. They would attend to whatever queries arose over the weekend and then similarly attend to any queries after
hours from Monday to Thursday the following week.

5 This arrangement had existed ever since Ms Potter commenced employment and continues to exist. At the time Ms Potter was
engaged there were three other funeral arrangers. They being Mr Barry Reeves, Mr Glen Carbines and Mr Greg Carbines.
These three gentlemen performed the on-call roster. Ms Potter was not required to be part of this on-call roster. In November
2002 Mr Greg Carbines was dismissed. At that time Mr Tijou took over Mr Greg Carbines place on the roster. In February
2003 Mr Glen Carbines resigned and Mr Tilbook was employed. Mr Tilbook took over Mr Glen Carbines’ duties including his
place on the roster. Then on 24 July 2003 Mr Tijou who had been performing the on-call roster advised Ms Potter that it was
time that she took part in the on-call roster. It was intended that she replace Mr Tijou on the roster. Ms Potter rejected this
request. She was formally given notice of the change to her employment conditions on 25 July 2003 [Exhibit A2]. This change
was to take effect from 15 August 2003. Ms Potter was distressed at this request, attended a medical practitioner and was
granted a medical certificate as being unfit to work from 25 July to 3 August 2003 inclusive [Exhibit A3]. Ms Potter later put
in a further certificate claiming workers compensation and indicated that she was unfit for work. A meeting between Ms Potter,
Mr Lee, her union representative, Mr Tijou and Mr Johnston, the respondent’s agent was held on 29 July 2003. Nothing was
resolved at that meeting. Then on 1 August 2003, given her refusal to work the on-call roster, Ms Potter was issued with a
notice of termination to take effect from 21 August 2003 [Exhibit A4]. The applicant lodged a dispute with the Commission on
11 August 2003 and the matter came on for conference on 13 August 2003. As stated Ms Potter returned to work on 15 August
2003. This occurred following the conference in the Commission.

6 The memorandum of matters for hearing and determination refers to notice given by the respondent to dismiss Ms Potter with
effect from 21 August 2003. The applicant seeks findings and declarations that in the circumstances this dismissal would be
harsh, unfair or oppressive under the terms of the Act. The applicant then seeks in short form reinstatement of their member to
her position without loss of pay or in the alternative compensation.

7 It is the case that but for the interim order of the Commission at the time of hearing Ms Potter would have been dismissed from
her employment. However, due to the interim order, at the time of hearing Ms Potter is still employed and the employee-
employer relationship is still afoot. I will say more on this later.

8 The evidence of Ms Potter is that when she commenced employment, initially as a casual employee, she attended for interview
with Ms Thompson, Mr Ruocco (the owner of the business) and Mr Barry Reeves. She attended interview twice and
specifically advised them that she did not want to work on-call as she had done so before when she worked for Bowra and
O’Dea from 1994 to 1996 and found this difficult due to family commitments. Ms Potter says that she specified that should the
company require someone to work on-call then they did not want to employ her. This was agreed. Ms Potter’s objection to
working on-call is that her husband works shift work and is not available at least every second weekend to attend to family
duties. Ms Potter has three children aged 24, 20 and 16 and her husband and her had agreed that she would be the primary care
giver. In her mind her family comes first.

9 At the time Ms Potter became a part-time employee she says that she agreed with Mr Forde that she would do extra hours, a
longer day and commence early at 7.45 am but would not work the on-call arrangements. Ms Potter says that her name has
never been on the on-call roster, however, she has worked on-call for approximately two weeks and two nights in total to help
out. These were not rostered arrangements. In February 2003 the proprietor, Mr Ruocco asked Ms Potter to go on the on-call
roster and she declined. Her work arrangements did not change following this request.

10 Ms Potter gave evidence as to the intrusion caused to her home life by having to do on-call work. Mr Tijou similarly gave
evidence as to the requirements of being on-call. The respondent seeks understandably to provide a personalised and prompt
service and must operate all hours of the day to respond to deaths and bereaved families. This evidence is not common as to
the extent of background noise that must be diminished if telephone calls are taken or the extent to which a person may go out
to attend to personal business whilst working on-call. I do not seek to go to all this evidence. Personal circumstances differ and
Mr Tijou’s evidence alone does support a finding that being on-call is a disruption to one’s life albeit the person is
compensated financially for this. It causes some “domestic disharmony”.

11 Similarly evidence was given about discussions that were held to seek to attempt to resolve the matter in dispute between the
respondent and the applicant’s member, and about the distress felt by Ms Potter in relation to the respondent’s request and then
direction. Again I do not go to all of that evidence as it appears clear to me that discussions were held to seek to resolve this
issue. Ms Potter was distressed, attended a medical practitioner and was assessed as unfit for work for a period of time. I accept
that the respondent wanted Ms Potter to be on-call for a one in three week roster but was willing to discuss alternatives. They
were similarly willing to discuss alternatives prior to hearing. I have no evidence of what this may have meant. The parties
could simply not reach agreement either prior to coming to the Commission or since that time. I accept that the reason which
Ms Potter proffered for not being able to work on-call was due to her husband working extensive shift work. I accept that she
also has in her mind her duty to her children. I accept that Ms Potter’s husband, whilst not presently on such extensive shift
work arrangements, will return to work significant weekend work. I accept that Ms Potter simply did not want to work on-call,
did not consider it to be part of her contract of employment and was adamant that she would not agree to work on-call. I accept
also that Ms Potter has not been happy in her employment for some months and has been seeking work elsewhere but has so
far been unsuccessful. Ms Potter has lost trust in Mr Tijou.

12 Mr Tijou gave evidence about the structure and requirements of the business, the demands of the proprietor Mr Ruocco and Mr
Tijou’s role in the business. As General Manager he is responsible for all the operations of the business and for developing the
business. The on-call roster is necessary to ensure a proper, professional and competitive service is offered. It is the policy of
the company that as far as possible the funeral arrangements for a family are handled by the one arranger. Hence if an arranger
takes a call from a client after hours they usually follow up and handle the full funeral requirements for that client. He says that
a one in three week roster is the best arrangement to have and anything less than that would place too great a burden on the
other funeral arrangers. This roster has been in place for 5 to 6 years to his knowledge.

13 Mr Tijou originally commenced working on the roster when Mr Carbines was dismissed as Mr Tijou was relatively new to the
business and used this as an opportunity to better understand the business. This was agreed with Mr Ruocco. However, for a
while now Mr Ruocco has been dissatisfied that Mr Tijou could not devote more time to his management duties [Exhibits
R4 and R5]; even to the point where if Mr Tijou did not attend to these requirements then Mr Ruocco “would have to find
someone to do the job”. He discussed with Mr Ruocco the need for Ms Potter to start doing on-call work and it was agreed that
she be advised. Mr Ruocco had asked Ms Potter to do on-call work in February but this had been rejected and nothing further
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had transpired. Given these circumstances Mr Tijou considered that it was time that Ms Potter be placed on the one in three
week on-call roster.

14 Mr Tijou says that he has asked Ms Thompson and Mr Ruocco about any contractual discussions that were had with Ms Potter.
He was advised by Ms Thompson that when Ms Potter was first employed she did state that she could not work on-call and
that was not an issue at that time as Ms Potter was casual and there were three other arrangers. Mr Ruocco advised Mr Tijou
that when Ms Potter was made a permanent employee she stated that she would not work on-call, but there was no agreement
to that.

15 I should say that the respondent sought to tender a sworn statement from Mr Ruocco which was challenged by the applicant. I
did not agree to that as Mr Ruocco was not available for cross-examination. Whereas I am not bound by technicalities I need to
ensure a fair hearing and in my view this requirement would not have been achieved if the respondent’s request had been
adopted. I should say also that the hearing date was agreed and was listed to resolve quickly the dispute, particularly given that
the respondent was subjected to an interim order which they opposed. The respondent’s request that the interim order be
rescinded and the matter adjourned had no merit, for at least all the reasons expressed when granting the order in the first
instance. The respondent then chose not to pursue the adjournment.

16 Mr Tijou considers that Ms Potter is a good employee and good at her job. Indeed she arranged funerals for Mr Tijou as a
client prior to him being employed as General Manager and he was impressed by her work. He holds no resentment towards
her. Again I do not go to all the evidence of the discussions between Ms Potter and Mr Tijou. It is clear that Ms Potter was
asked to work a one in three on-call roster and she rejected this. She was then given notice of the “change to employment
conditions” [Exhibit A2] and rejected this. She was then given notice of her termination [Exhibit A4].

17 I find that Ms Potter’s contract of employment provided for her not to be required to work the on-call roster. Ms Potter did on
occasion work on-call but this was to help out and was not part of the roster. Ms Potter’s evidence which is unchallenged is
that she explicitly stated when she was first interviewed that if the company wanted someone to work on-call then they did not
want to employ her. Ms Potter’s evidence was that this matter was also made clear when Mr Forde offered her a permanent
position in August 2001.  Whilst that letter is silent as to any on-call arrangement, it is common ground that Ms Potter did not
work on the on-call roster prior to that time or subsequently. The letter says that, “this arrangement will be reviewed in three
months to ascertain its impact/suitability on the working environment at Christian Funeral Company.” Clearly the arrangement
remained suitable after Mr Carbines’ dismissal as Mr Tijou chose to work the roster to gain further experience. The
arrangement remained suitable after February 2003 when Mr Ruocco asked Ms Potter to work on-call and she declined and
arrangements continued unaltered.

18 The arrangements ceased to be suitable due to Mr Tijou’s desire to cease working on-call as it cut into his duties as General
Manager and had led to complaints by Mr Ruocco. In the respondent’s view the business requirements now demanded a
change and the change had to be that Ms Potter work the one in three roster which was required by the business. Ms Potter was
to take on those responsibilities, the same as the other arrangers, and Mr Tijou was to cease performing them. Exhibit A2 is
clear about this; it states—

“ Re: Change To Employment Conditions
Further to our discussion of 24 July 2003, this letter is to advise you and give notice of a change to your employment
conditions. With effect from 15 August 2003 you will be required to participate in the after hours funeral arranger roster
system, one week in every three. This will involve being on call from Friday evening, through the weekend and through
to the following Friday morning.
It is a requirement of the business that we have an arranger on call at all times. The roster system that we have in place
requires three arrangers and you are the third arranger. Although you have not previously been included in the roster,
circumstances have changed since you commenced and the current staffing level is such that you are now required to be
included on the same basis as the other arrangers.
Unless you seek to change your working hours toward our standard business hours, I would be agreeable to you
continuing your existing hours. It would mean however that the day that you take off would not be a day that fell during
the 7 days that you were on call. Meanwhile the Festiva is available after hours to the on call arranger each week.”

19 The letter expressly notified Ms Potter of this change to employment conditions due to “changed circumstances since you
commenced”. Clearly the employer saw this as a change to Ms Potter’s contract of employment. It is not a case of the contract
being silent on this point. The respondent knew at all times that Ms Potter did not want to be rostered to work on-call, this had
been agreed and she was not rostered on-call. The issue is a substantial one for her, always has been and is fundamental to her
continued employment.

20 The applicant and the respondent both accept that changed circumstances in a business may require changes to arrangements
and conditions of employment. Therefore, whilst Ms Potter as part of her contractual arrangements has agreed with her
employer that she will not be required to work on-call, circumstances may change so as to necessitate a change to the contract.
The circumstances in this matter are that Mr Tijou decided after some 8 months that “it was time” Ms Potter worked on-call
due the pressures on his time. He says that any funeral that arises during his on-call roster is then followed up by him and he
has, as a matter of policy for the respondent to then complete all funeral arrangements and the funeral itself. This work cannot
be allocated to another staff member, even though on occasion he agrees that by necessity it is allocated to others. It is not for
the Commission to seek to interfere unduly in the operation of the business. However, on the evidence of Mr Tijou it is
reasonable to infer that it is the additional workload upon him during normal business hours, that is generated by the out of
hours calls, once in every three weeks, that is causing the prime difficulty for him. I would have thought that other methods
might be explored for handling the situation, given the circumstances of this matter and given the probable loss of a good
employee. To dismiss Ms Potter in the circumstances is not a reasonable course of action and is unfair and harsh.

21 I find that it would be unfair and harsh to dismiss Ms Potter for refusing to agree to change her contract of employment and
work the one in three week on-call roster. I will issue a declaration to that effect. In addition to the declaration I will rescind
the interim order as the matter in dispute has been heard and determined.

22 I return then to the current situation facing Ms Potter. Given the submissions of the applicant I understand that such a
declaration by the Commission and the rescinding of the interim order may be of concern to their member. This satisfies
paragraph 2(b) in the schedule of the memorandum of matters for hearing and determination. However, the applicant seeks
also orders as per point (3) in the schedule. The remedies sought pursuant to s.23A of the Act, cannot in my mind be achieved.
Section 23A by its nature is enlivened upon the dismissal of an employee. The applicant argues that Ms Potter had been
dismissed, but for the interim order of the Commission, and once the interim order is rescinded then Ms Potter will be without
employment. The respondent argues that the employment relationship still exists. I agree with the submission of the respondent
and hence s.23A is not availing at this point in time. Ms Potter is still employed and is past the date upon which her dismissal
was to take effect. In my mind, if Ms Potter were to be dismissed, it would require a decision by the employer to do so or for
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her to somehow be excluded from work. I would have thought that either course of action by the employer, given the existing
circumstances and the declaration of the Commission, is unlikely. If I am wrong on this point and the respondent either treats
Ms Potter as having been dismissed or dismisses Ms Potter, then the applicant has ready recourse to the Commission.

_________

2003 WAIRC 09292
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
CHRISTIAN FUNERAL COMPANY, RESPONDENT

CORAM COMMISSIONER S WOOD
DATE OF ORDER MONDAY, 8 SEPTEMBER 2003
FILE NO. CR 188 OF 2003
CITATION NO. 2003 WAIRC 09292
_________________________________________________________________________________________________________

Result Declares the purported dismissal unfair and harsh
Representation
Applicant Ms S Northcott
Respondent Mr D Johnston as agent
_________________________________________________________________________________________________________

Order
HAVING heard Ms S Northcott on behalf of the applicant and Mr D Johnston on behalf of the respondent, the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby—

(1) DECLARES that it would be unfair and harsh to dismiss Ms Potter for refusing to agree to change her contract of
employment and work the one in three week on-call roster; and

(2) DECLARES that the interim order (2003 WAIRC 09050) issued on 18 August 2003 be and is hereby rescinded.
(Sgd.) S. WOOD,

[L.S.] Commissioner.

CONFERENCES—Notation of—

Parties
Commissioner

Conference
Number

Dates Matter Result

Australian Liquor,
Hospitality and
Miscellaneous
Workers Union,
Western Australian
Branch

Art Gallery of Western
Australia
Department of
Culture and the Arts

HARRISON C
C213/2002

31-Jan-03 Entitlement to be
paid a Key
Allowance

Referred

Australian Liquor,
Hospitality and
Miscellaneous
Workers Union,
Western Australian
Branch

Cuddles Group Pty Ltd HARRISON C
C28/2003

06-Mar-03 Dispute re unfair
dismissal.

Concluded

Australian Liquor,
Hospitality and
Miscellaneous
Workers Union,
Western Australian
Branch

Linfoot Cleaning
Services

HARRISON C
C275/2002

21-Jan-03 Alleged unfair
termination

Referred

Australian Liquor,
Hospitality and
Miscellaneous
Workers Union,
Western Australian
Branch

Linfoot Cleaning
Services

HARRISON C
C275/2002

21-Jan-03 Alleged unfair
termination

Referred
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Parties
Commissioner

Conference
Number

Dates Matter Result

Australian Liquor,
Hospitality and
Miscellaneous
Workers Union,
Western Australian
Branch

Linfoot Cleaning
Services

HARRISON C
CR275/2002

14-Aug-03 Alleged unfair
termination

Dismissed

Australian Liquor,
Hospitality and
Miscellaneous
Workers Union,
Western Australian
Branch

Rod Evans Senior
Citizens Centre InC

SCOTT C
C177/2003

06-Aug-03 Dismissal Concluded

Australian Liquor,
Hospitality and
Miscellaneous
Workers Union,
Western Australian
Branch

Secret Harbour Child
Care Centre

HARRISON C
C108/2003

04-Jul-03 Alleged unfair
dismissal

Concluded

Australian Liquor,
Hospitality and
Miscellaneous
Workers Union,
Western Australian
Branch

Silver Pty Ltd KENNER C
C189/2003

26-Aug-03 Unfair dismissal Concluded

Australian Workers'
Union, West
Australian Branch,
Industrial Union of
Workers, The

BHP Billiton Iron Ore
Pty Ltd

KENNER C
C88/2002

09-May-02 N/A Referred

Australian Workers'
Union, West
Australian Branch,
Industrial Union of
Workers,The

BHP Billiton Iron Ore
Pty Ltd

KENNER C
CR88/2002

N/A N/A Discontinued

Automotive, Food,
Metals, Engineering,
Printing and Kindred
Industries Union of
Workers, The

ABB Australia Ltd,
Automotion
Technologies
Division,
Component
Workshop

GREGOR C
C169/2003

25-Jul-03 Interpretation of
an agreement

Concluded

Automotive, Food,
Metals, Engineering,
Printing and Kindred
Industries Union of
Workers, The

Amtel Ltd t/a Stramit
Building Products

GREGOR C
C84/2003

15-May-03
21-May-03
28-May-03

Industrial action Concluded

Automotive, Food,
Metals, Engineering,
Printing and Kindred
Industries Union of
Workers, The

Glaman Engineering GREGOR C
C179/2003

30-Jul-03 Termination Concluded

Automotive, Food,
Metals, Engineering,
Printing and Kindred
Industries Union of
Workers, The

Hudson Hei GREGOR C
C187/2003

18-Aug-03 Termination of
employment

Concluded

Automotive, Food,
Metals, Engineering,
Printing and Kindred
Industries Union of
Workers, The

Margaret Devoy
PlastiC

Injection Company

GREGOR C
C57/2003

12-May-03 Alleged unfair
dismissal

Referred

Automotive, Food,
Metals, Engineering,
Printing and Kindred
Industries Union of
Workers, The

Margaret Devoy
PlastiC

Injection Company

GREGOR C
C56/2003

12-May-03 Dispute over
redundancy

Referred
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Parties
Commissioner

Conference
Number

Dates Matter Result

Automotive, Food,
Metals, Engineering,
Printing and Kindred
Industries Union of
Workers, The

Margaret Devoy
Plastic Injection
Company

GREGOR C
C56/2003

12-May-03 Dispute over
redundancy

Referred

Automotive, Food,
Metals, Engineering,
Printing and Kindred
Industries Union of
Workers, The

Margaret Devoy
Plastic Injection
Company

GREGOR C
CR56/2003

N/A Dispute over
redundancy

Discontinued

Automotive, Food,
Metals, Engineering,
Printing and Kindred
Industries Union of
Workers, The

Margaret Devoy
Plastic Injection
Company

GREGOR C
C57/2003

12-May-03 Alleged unfair
dismissal

Referred

Automotive, Food,
Metals, Engineering,
Printing and Kindred
Industries Union of
Workers, The

Margaret Devoy
Plastic Injection
Company

GREGOR C
C57/2003

N/A Alleged unfair
dismissal

Discontinued

Automotive, Food,
Metals, Engineering,
Printing and Kindred
Industries Union of
Workers, The

Turntek Engineering GREGOR C
C180/2003

N/A Alleged
termination

Concluded

Automotive, Food,
Metals, Engineering,
Printing and Kindred
Industries Union of
Workers, The

Volgren Australia GREGOR C
C162/2003

21-Jul-03 Negotiation of an
enterprise
agreement

Concluded

Civil Service
Association of
Western Australia
Incorporated

Director General,
Department of
Justice

SCOTT C
PSAC37/2003

13-Aug-03 Alleged
overpayment of
leave
entitlements

Referred

Civil Service
Association of
Western Australia
Incorporated

Director General,
Department of
Justice

SCOTT C
PSAC35/2003

21-Jul-03
01-Aug-03

Over payment of
annual leave

Referred

Civil Service
Association of
Western Australia
Incorporated

Director General,
Disability Services
Commission

SCOTT C
PSAC30/2003

N/A Sick Leave
Extension

Concluded

Communications,
Electrical,
Electronic, Energy,
Information, Postal,
Plumbing, and
Allied Workers

Millennium Inorganic
Chemicals

GREGOR C
C46/2003

25-Mar-03 Wage anomalies
in work place
agreements

Referred

Communications,
Electrical,
Electronic, Energy,
Information, Postal,
Plumbing, and
Allied Workers

Millennium Inorganic
Chemicals

GREGOR C
CR46/2003

04-Aug-03 Wage anomalies
in work place
agreements

Dismissed

Construction, Forestry,
Mining and Energy
Union of Workers ,
The

Master Builders
Association

GREGOR C
C185/2003

5-Aug-03 Stoppage of
Work

Concluded

Construction, Forestry,
Mining and Energy
Union of Workers ,
The

Reofast Steelfixing GREGOR C
C157/2003

29-Jul-03
20-Aug-03

Site allowance Concluded

Construction, Forestry,
Mining and Energy
Union of Workers,
The

Cona-struct Pty Ltd GREGOR C
C149/2003

29-Jul-03
20-Aug-03

dispute re site
allowance

Concluded
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Parties
Commissioner

Conference
Number

Dates Matter Result

Construction, Forestry,
Mining and Energy
Union of Workers,
The

Horizon Constructions
Pty Ltd trading as
Horizon Concreting

GREGOR C
C150/2003

29-Jul-03
20-Aug-03

dispute re site
allowance

Concluded

Construction, Forestry,
Mining and Energy
Union of Workers,
The

Iluka Resources Ltd WOOD C
C262/2002

22-Jan-03
10-Apr-03

Unfair treatment
of union
member

Concluded

Construction, Forestry,
Mining and Energy
Union of Workers,
The

Starpath Investments
Pty Ltd

GREGOR C
C158/2003

29-Jul-03
20-Aug-03

Site allowance of
$2.10

Concluded

Construction, Forestry,
Mining and Energy
Union of Workers,
The

Starpath Investments
Pty Ltd

GREGOR C
C151/2003

29-Jul-03
20-Aug-03

Site Allowance of
$1.85

Concluded

Construction, Forestry,
Mining and Energy
Union Western
Australian Branch,
The

Methodist Ladies
College

GREGOR C
C116/2003

10-Jun-03
04-Aug-03

Negotiations for
an Enterprise
Agreement in
respect of
employees
engaged to
perform
maintenance
work

Concluded

Construction, Forestry,
Mining and Energy
Union, The

Coromal Caravans Pty
Ltd

GREGOR C
C190/2003

18-Aug-03 Change in hours
of work

Concluded

Construction, Forestry,
Mining and Energy
Union, The

GS & C
Normanton

GREGOR C
C154/2003

29-Jul-03
20-Aug-03

Payment of site
allowance

Concluded

Independent Schools
Salaried Officers'
Association of
Western Australia,
Industrial Union,
The

Mrs A Cullen
,Principal,Star of the
Sea Primary School

HARRISON C
C167/2003

30-Jul-03 Access by union
officials to
speak to
members at the
workplace

Referred

Shop, Distributive and
Allied Employees'
Association of
Western Australia,
The

Goodman Fielder Field
Operations Ltd

HARRISON C
C147/2003

11-Jul-03 Reduction of
hours

Concluded

Shop, Distributive and
Allied Employees'
Association of
Western Australia,
The

Westco Jeans Pty Ltd
(ACN 090 582 639)

HARRISON C
CR221/2002

26-May-03
20-Jun-03
17-Jun-03

Possible
termination of
employment

Discontinued

Transport Workers'
Union of Australia,
Industrial Union of
Workers, Western
Australian Branch

Cornerstone Cartage
Contractors Pty Ltd

WOOD C
C48/2003

17-Apr-03
04-Jul-03

Award breaches Concluded

Western Australian
Police Union of
Workers

Barry Matthews,
Commissioner of
Police, Western
Australian Police
Service, Office of
the

SCOTT C
C172/2003

18-Jul-03
25-Jul-03
18-Aug-03

Failure to return
Officers to
normal duties

Concluded

Western Australian
Police Union of
Workers, The

Commissioner of
Police

SCOTT C
PSAC22/2003

16-May-03 Dispute regarding
the
unreasonable
application of
Departmental
policy

Concluded
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Parties
Commissioner

Conference
Number

Dates Matter Result

Western Australian
Prison Officers'
Union of Workers

Hon.Attorney General
C/- Department of
Justice

BEECH SC
C165/2003

15-Jul-03
11-Aug-03

Determination of
position,
process
unfairly
applied

Concluded

CORRECTIONS—
2003 WAIRC 09133

HOSPITAL SALARIED OFFICERS’ AWARD 1968
NO. 39 OF 1968

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES HOSPITAL SALARIED OFFICERS ASSOCIATION OF WESTERN AUSTRALIA (UNION OF

WORKERS), APPLICANT
v.
ROYAL PERTH HOSPITAL AND OTHERS, RESPONDENTS

CORAM COMMISSION IN COURT SESSION
CHIEF COMMISSIONER W S COLEMAN
SENIOR COMMISSIONER A R BEECH
COMMISSIONER P E SCOTT

DATE FRIDAY, 15 AUGUST 2003
FILE NO/S. P 39 OF 1997
CITATION NO. 2003 WAIRC 09133
_________________________________________________________________________________________________________

Result Correction Order issued
_________________________________________________________________________________________________________

Order
WHEREAS an error occurred in the Order dated 20 December 2002 issued in application P 39 of 1997, the Commission in Court
Session, in order to correct this error and pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby
orders –

THAT the Schedule attached to the Order dated 20 December 2002 with respect to the Hospital Salaried Officers Award
1968 in Application P39 of 1997 be amended in the terms of the following Schedule.

(Sgd.) W. S. COLEMAN,
[L.S.] Commission in Court Session.

_________

SCHEDULE
1. Schedule A – Minimum Salaries—

A. After clause (4) of this Schedule insert a new clause (5) as follows—
(5) (a) An employee appointed as a Clinical Psychologist Registrar (Grade 1) shall commence at Level 6.1 and shall

progress to Level 6.3 in the second year.
(b) An employee appointed as a Clinical Psychologist (Grade 2) shall commence at Level 7.3 and shall progress by

annual increments to Level 9.2.
(c) Progression from Clinical Psychologist Registrar (Grade 1) to Clinical Psychologist (Grade 2) shall occur with

effect from the date registration as a “Clinical Psychologist” is conferred by the Psychologists’ Board of
Western Australia and the relevant positions shall revert to Grade 1 when vacant.

(d) “Clinical Psychologist (Grade 2)” shall mean a Clinical Psychologist who—
(i) is registered with the Psychologists’ Board of Western Australia;
(ii) has a thorough knowledge of the methods, principles and practices of the profession;
(iii) works under general to limited direction; and
(iv) has an ability to practice psychology with a high degree of initiative and experience.

B. Renumber clause (5) as clause (6).

____________________
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2003 WAIRC 09049
NICKEL MINING AND PROCESSING AWARD 1975

No. 18 of 1975
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE AUSTRALIAN WORKERS’ UNION, WEST AUSTRALIAN BRANCH, INDUSTRIAL
UNION OF WORKERS, APPLICANT
v.
WESTERN MINING CORPORATION LIMITED, RESPONDENT

CORAM COMMISSIONER S J KENNER
DATE MONDAY, 18 AUGUST 2003
FILE NO. APPLICATION 1154 OF 2002
CITATION NO. 2003 WAIRC 09049
_________________________________________________________________________________________________________

Result Correcting order issued
Representation
Applicant Mr M Llewellyn
Respondent Mr T Caccamo as agent
_________________________________________________________________________________________________________

Correcting Order
Having heard Mr M Llewellyn on behalf of the applicant and Mr T Caccamo as agent on behalf of the respondent the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, and by consent hereby orders—

THAT the Nickel Mining and Processing Award 1975 No. 18 of 1975 be varied in accordance with the following schedule
and such variation shall have effect from the beginning of the first pay period commencing on or after 26 June 2003.

(Sgd.) S. J. KENNER,
[L.S.] Commissioner.

SCHEDULE
1. Schedule 1 – Wages, PART A (1)(a): Delete the “Total Rate $” for the following classifications and insert

in lieu thereof $399.90—
Rock Drill employee in winzes
Raised Borer Operator
Diamond Driller (i) up to 20 h.p.

2. Schedule 1 – Wages, PART B (1): Delete the “Total Rate $” for the classification of Level
Five Process Operator 3 and insert in lieu thereof $442.80.

3. Schedule 1 – Wages, PART B (2): Delete the “Total Rate $” for the classification of Driver of
Motor Vehicle not exceeding 25 cwt capacity and insert in lieu thereof $453.50.

PROCEDURAL DIRECTIONS AND ORDERS—
2003 WAIRC 08716

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES JOHN GERRAD JAMES, APPLICANT

v.
WILA GUTHARRA COMMUNITY ABORIGINAL CORPORATION, RESPONDENT

CORAM COMMISSIONER J L HARRISON
DATE OF ORDER WEDNESDAY, 16 JULY 2003
FILE NO/S. APPLICATION 810 OF 2002
CITATION NO. 2003 WAIRC 08716
_________________________________________________________________________________________________________

Result Order issued
_________________________________________________________________________________________________________

Order
WHEREAS this is an application pursuant to s29(1)(b)(i) and (ii) of the Industrial Relations Act 1979; and
WHEREAS the matter is set down for hearing on 20 and 21 August 2003; and
WHEREAS on 9 July 2003 the respondent advised the Commission that the applicant had not provided discovery of documents nor
witness statements as agreed at the conference held on 22 October 2003 and confirmed in writing to the parties on 23 October 2003;
and
WHEREAS the Commission formed the view that an order should issue to ensure the expeditious hearing of the application;
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NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby
orders—

1) THAT the parties shall provide a list of discoverable items to each other within seven (7) days of the date of this
order.

2) THAT inspection of documents shall be completed no later than seven (7) days prior to the hearing.
3) THAT witness statements to be relied upon by each party shall be filed and served on each other at least 7 days

prior to hearing.
(Sgd.) J. L. HARRISON,

[L.S.] Commissioner.
_________

2002 WAIRC 06096
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES JOHN GERRAD JAMES, APPLICANT
v.
WILA GUTHARRA COMMUNITY ABORIGINAL CORPORATION, RESPONDENT

CORAM COMMISSIONER S J KENNER
DATE TUESDAY, 23 JULY 2002
FILE NO/S. APPLICATION 810 OF 2002
CITATION NO. 2002 WAIRC 06096
_________________________________________________________________________________________________________

Result Direction issued.
Representation
Applicant Mr J James
Respondent Mr J Nixon of counsel
_________________________________________________________________________________________________________

Direction
HAVING heard Mr J James on his own behalf and Mr J Nixon of counsel on behalf of the respondent, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act, 1979, and by consent hereby directs—

1. THAT the applicant file and serve further and better particulars of claim by 30 July 2002.
2. THAT the respondent file and serve further and better particulars of answer by 6 August 2002.
3. THAT the parties shall give discovery on affidavit by 27 August 2002.
4. THAT inspection of documents shall be completed by 3 September 2002.

(Sgd.) S. J. KENNER,
[L.S.] Commissioner.

____________________

2003 WAIRC 09051
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES LLYRUS WEIGHTMAN, APPLICANT
v.
BUJEE NHOORR PU ABORIGINAL CULTURAL ENTERPRISE, RESPONDENT

CORAM COMMISSIONER S WOOD
DATE OF ORDER TUESDAY, 19 AUGUST 2003
FILE NO/S. APPLICATION 173 OF 2003
CITATION NO. 2003 WAIRC 09051
_________________________________________________________________________________________________________

Result Referral out of time accepted
Representation
Applicant Mr B Stokes as agent
Respondent Mr M Fitzgerald as agent
_________________________________________________________________________________________________________

Order
HAVING heard Mr B Stokes on behalf of the applicant and Mr M Fitzgerald on behalf of the respondent, the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby declares—

THAT it would be unfair not to accept Ms Weightman’s referral under s.29(1)(b)(i).
(Sgd.) S. WOOD,

[L.S.] Commissioner.
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2003 WAIRC 09297
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES ANTHONY SEBASTIAN PATERNITI, APPLICANT
v.
CATERING CONCEPTS AUSTRALIA PTY LTD, RESPONDENT

CORAM COMMISSIONER S J KENNER
DATE MONDAY, 8 SEPTEMBER 2003
FILE NO. APPLICATION 1083 OF 2003
CITATION NO. 2003 WAIRC 09297
_________________________________________________________________________________________________________

Result Order issued
Representation
Applicant Mr R Clohessy as agent
Respondent Mr B Hughes
_________________________________________________________________________________________________________

Order
HAVING heard Mr R Clohessy as agent on behalf of the applicant and Mr B Hughes as administrator appointed on behalf of the
respondent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders—

THAT until further order the herein application be and is hereby stayed.
(Sgd.) S. J. KENNER,

[L.S.] Commissioner.

ENTERPRISE BARGAINING AGREEMENT—Notation of—
Agreement

Name/Number
Date of

Registration Parties Commissioner Result

AMCOR Beverage Cans,
Canningvale Operation,
Enterprise Bargaining
Agreement 2003 to
2006 AG 176/2003

13/08/2003 Amcor Beverage Cans
Australasia, Canning
Vale Operations

The Automotive, Food,
Metals, Engineering,
Printing and Kindred
Industries Union of
Workers - Western
Australian Branch ,
Communications,
Electrical, Electronic,
Energy, Information,
Postal, Plumbing, and
Allied Workers Union of
Australia, Engin & Elect
Div, WA Branch

Gregor C Agreement
Registered

Co-operative Bulk
Handling Limited Roving
Crew Maintenance
Enterprise Partnership
Agreement 2003 AG
126/2003

5/08/2003 Co-operative Bulk
Handling Limited

The Automotive, Food,
Metals, Engineering,
Printing and Kindred
Industries Union of
Workers - Western
Australian Branch ,
Communications,
Electrical, Electronic,
Energy, Information,
Postal, Plumbing, and
Allied Workers Union of
Australia, Engin & Elect
Div, WA Branch

Gregor C Agreement
Registered

Department of Agriculture
Agency Specific
Agreement 2003 PSAAG
42/2003

2/09/2003 Civil Service Association
of Western Australia
Incorporated , Director
General, Department of
Agriculture

(Not applicable) Scott C Agreement
Registered
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Agreement
Name/Number

Date of
Registration Parties Commissioner Result

Hale School Non-Teaching
Staff (Enterprise
Bargaining) Agreement
2003 AG 143/2003

12/08/2003 The Independent Schools
Salaried Officers'
Association of Western
Australia, Industrial
Union of Workers , Hale
School , Australian
Liquor, Hospitality and
Miscellaneous Workers
Union, Western
Australian Branch , The
Construction, Forestry,
Mining and Energy
Union of Workers ,
Communications,
Electrical, Electronic,
Energy, Information,
Postal, Plumbing, and
Allied Workers Union of
Australia, Engin & Elect
Div, WA Branch , The
Australian Nursing
Federation, Industrial
Union of Workers Perth

(Not applicable) Harrison C Agreement
Registered

Medical Practitioners
(PathCentre) AMA
Industrial Agreement
2002 PSAAG 36/2003

11/08/2003 The Director General of
Health, Department of
Health

Western Australian Branch
of the Australian Medical
Association Incorporated

Scott C Agreement
Registered

Medical Practitioners
(South West Health
Service) AMA Industrial
Agreement 2002 PSAAG
37/2003

11/08/2003 The Director General of
Health, Department of
Health

Western Australian Branch
of the Australian Medical
Association Incorporated

Scott C Agreement
Registered

Medical Practitioners (WA
Country Health Service -
North West) AMA
Industrial Agreement
2002 PSAAG 34/2003

11/08/2003 The Director General of
Health, Department of
Health

Western Australian Branch
of the Australian Medical
Association Incorporated

Scott C Agreement
Registered

Medical Practitioners (WA
Country Health Service)
AMA Industrial
Agreement 2002 PSAAG
35/2003

11/08/2003 The Director General of
Health, Department of
Health

Western Australian Branch
of the Australian Medical
Association Incorporated

Scott C Agreement
Registered

Mone Interiors /
CFMEUW Industrial
Agreement 2002-
2005 AG 202/2003

N/A The Construction,
Forestry, Mining and
Energy Union of
Workers

Riogold Holdings Pty Ltd
trading as Mone Interiors

Coleman CC Discontinued

PR & BM Harrington and
SDA Agreement
2002 AG 208/2002

12/02/2003 The Shop, Distributive and
Allied Employees'
Association of Western
Australia

Philip Ross Harrington and
Beryl Margaret
Harrington T/A PR &
BM Harrington

Harrison C Agreement
Registered

RCR Tomlinson Ltd
(Bayswater and
Welshpool) Enterprise
Agreement 2002 AG
156/2003

5/08/2003 RCR Tomlinson Ltd The Automotive, Food,
Metals, Engineering,
Printing and Kindred
Industries Union of
Workers - Western
Australian Branch

Gregor C Agreement
Registered

Scotch College
Administrative and
Technical Officers
(Enterprise Bargaining)
Agreement 2003 AG
174/2003

12/08/2003 The Independent Schools
Salaried Officers'
Association of Western
Australia, Industrial
Union of Workers ,
Scotch College

(Not applicable) Harrison C Agreement
Registered

Sprayforce / CFMEUW
Industrial Agreement
2002-2005 AG 285/2002

N/A The Construction,
Forestry, Mining and
Energy Union of
Workers

Arid Exploration Pty Ltd
& Tudorstar Pty Ltd atf
Brendon Kelly Trust t/a
Sprayforce

Coleman CC Discontinued
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Agreement
Name/Number

Date of
Registration Parties Commissioner Result

Swan Brewery Enterprise
Agreement
2003 AG175/2003

8/09/2003 Swan Brewery Company
Pty Limited

The Breweries and
Bottleyards Employees’
Industrial Union of
Workers of Western
Australia

Wood C Agreement
Registered

INDUSTRIAL AGREEMENTS—BARGAINING—
Matters dealt with—

2003 WAIRC 09042
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
HANSSEN PTY LTD PROJECT MANAGEMENT, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DATE FRIDAY, 15 AUGUST 2003
FILE NO. APPLICATION 606 OF 2003
CITATION NO. 2003 WAIRC 09042
_________________________________________________________________________________________________________

Catchwords Enterprise bargaining – Enterprise order – Relevant principles – Further debate required – Discussion
meaning of fair and reasonable – Application granted – Industrial Relations Act s.42, 42A, 42B, 42H,
42I

Result Enterprise order made
Representation
Applicant Ms K. Scoble (of Counsel) appeared on behalf of the Applicant
Respondent Mr G. Hanssen appeared on behalf of the Respondent
_________________________________________________________________________________________________________

Reasons for Decision
1 On 14th May 2003 the Construction, Forestry, Mining and Energy Union Western Australian Branch (the CFMEUW) applied

to the Commission for an enterprise order pursuant to s.42I of the Industrial Relations Act, 1979 (the Act) against Hanssen Pty
Ltd Project Management (the Respondent).

2 The relevant history of the application is that on 19th February 2003 pursuant to s.42 of the Act the CFMEUW gave notice to
the Respondent of its intention to reach an industrial agreement with it. The CFMEUW sought to negotiate an industrial
agreement to be registered pursuant to s.41 of the Act to operate on building and construction projects throughout Western
Australia while work is being performed by persons who are members of or eligible to be members of the CFMEUW.

3 As required by s.42 of the Act the CFMEUW served a draft agreement which contained the conditions sought to be
incorporated in the industrial agreement which would result from negotiations with the Respondent. The CFMEUW gave
notice that it intended that all classifications which are described in the Building Trades (Construction) Award 1997 and/or
classifications described in the draft agreement be incorporated into any agreement made. The parties to the agreement would
be the CFMEUW and the Respondent and any business that consented to be joined as a party to the agreement.

4 As is required by s.42 of the Act the CFMEUW gave 21 days notice to the Respondent to advise in writing whether or not it
would bargain for an industrial agreement.

5 The 21 days passed with no response from the Respondent other than a refusal to participate in negotiations. In accordance
with s.42H(1) of the Act the CFMEUW applied to the Commission for a declaration that bargaining in respect of the claim that
had been made on 19th February 2003 had ended.

6 This application was heard on 1st April 2003. After considering the submissions of the parties the Commission concluded on
applying conditions precedent which are described in s.42H(1) of the Act, that is, if on the application of negotiating party the
Commission constituted by a single Commissioner determines that
• the applicant has bargained in good faith as described in s.42B(2);
• bargaining between the applicant and another negotiating party has failed; and
• there is no reasonable prospect of the negotiating parties reaching agreement;
that bargaining had ended between the negotiating parties.

7 Having reached the conclusion that there was no reasonable prospect of the parties reaching agreement, the Commission
declared that bargaining between the parties had ended and issued an order to that effect. On 14th May 2003 the CFMEUW
filed the present application.

8 The matter lay dormant until 15th July 2003 when the CFMEUW issued an invitation to the Respondent to hold discussions on
the terms of an enterprise order. In the alternative it asked the Respondent to advise in writing if there were any clauses in the
draft agreement to which it objected and the basis for that objection. It also advised that if there was no response by 18th July
2003 it would be assumed that the Respondent did not object to the terms of the draft agreement as proposed but rather it had
objected to the principle of signing any agreement to which the CFMEUW is a party.



83 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 3221

9 The application was heard on 28th July 2003. At the hearing the CFMEUW was represented by Ms K. Scoble (of Counsel),
who told the Commission that the evidence would be presented from Mr M.J. Buchan, an organiser, employed by the
CFMEUW who has responsibility for the two sites the subject of this application. These are the Hanssen sites at Wellington
Street and Terrace Road. The Commission was told that there would be no witnesses from workers currently employed by the
Respondent through fear of victimisation to speak out. However the CFMEUW would present a survey which it says was
conducted amongst workers on the site. That survey was aimed at determining which benefits and working conditions
construction workers wanted and currently did not receive when working on the Respondent’s site. The object being to
ascertain accurately what the workers on those sites required.

10 Ms Scoble also submitted that there was no impediment under the Wage Fixing Principles to the Commission granting any of
the conditions which it claimed in the draft agreement because it was not bound to apply those Principles.

11 Mr Buchan told the Commission that he was an Organiser in the central business district of Perth and visited various sites
where he had discussions with employees about safety and other union matters.

12 He gave evidence that there were works being conducted by the Respondent at Terrace Road, that work consisted of a nineteen
level residential tower at the rear and a three level building at the entrance. There were fifteen to twenty five workers on the
site involved in work such as driving concrete piles, erecting scaffold, constructing formwork, placing pre-cast panels, steel
fixing and concrete placement, welding, labouring and bricklaying. Mr Buchan claimed that no safety analysis had been done
for the site. No site safety representative was appointed notwithstanding it was required by the law. At the Terrace Road job
Worksafe had issued in excess of twenty notices of prohibition or improvement.

13 The CFMEUW provided photographic evidence of health and safety deficiencies. It made allegations about the paucity of
health and safety arrangements for the site, for instance, there was no emergency siren, stretcher, trauma kit or oxygen
available and no emergency response team. There were various other health safety problems for instance electrical cables
laying in water, guards missing from compaction plant, there were also photographs of working conditions in the rear of the
site (Exhibit S4). It was claimed by Mr Buchan that workers were sent to work in the rear of the site after prohibition notices
were issued.

14 Evidence was also given about the Wellington Street Market Boas-Gardens apartments, a project consisting of three buildings,
two of six floors and one of nine floors. There were sixty employees on the project. These workers were involved in erecting
scaffold, construction of formwork and decks, placing pre-cast panels, steel fixing and concrete placing, welding, labouring
and bricklaying. It was alleged by Mr Buchan that management had not met its responsibilities in health and safety in that there
was no management safety plan, no emergency evacuation or emergency response procedures, no site safety committee or
safety representatives, no appropriate signage, or minimum first aid equipment. There were also deficiencies in fall protection
because of a lack of edge protection. Electrical leads were not used safely, some were on the ground or wrapped around steel.
There were insufficient amenities on the site, there were congested work areas where bricks were loaded onto the floor before
they were required and workers in other trades had to work over the top of the bricks. There was poor lighting in access ways
(Exhibit S5).

15 Mr Buchan told the Commission that he conducted a survey of working conditions. Most of the survey forms were returned
unsigned because employees were concerned about revealing their identification. Mr Buchan initialled each survey form when
it was returned to him and certified that it was in fact filled in by an employee employed on one of the sites (Exhibit S6).

16 There were various other problems on the sites for instance a lack of parking. Other disabilities which became apparent after
the CFMEUW had carried out a disability check list for both of the projects. There was thirty seven items in each list. Exhibits
S7 and S8 indicate where the inspections revealed there were deficiencies.

17 Evidence was given about exposure to the elements on Terrace Road and of the boggy conditions which increased the
disabilities suffered by the employees. Evidence was given that employers on the site other than the Respondent had signed
enterprise bargaining agreements (EBA) with the CFMEUW.

18 Mr Hanssen the Principal of the Respondent appeared and was invited to cross examine Mr Buchan. He asked one question
and then indicated he did not wish to ask any more. At this time the Commission asked whether because of the importance of
the case he had considered obtaining legal advice. The Commission then gave the opportunity for him to think about whether
he wished the matter adjourned for him to obtain legal advice. Mr Hanssen did not take the opportunity.

19 Mr Hanssen confined himself to making unsworn statements from the bar table. He was asked by the Commission whether he
wished to give evidence on oath, he declined to do so and passed some comments about the application. The implications of
his failure to give sworn evidence were explained.

20 Mr Hanssen indicated that there were subcontractors on the sites and he named Australasian Piling Co as one which had signed
an EBA with the CFMEUW, another was signed by Professional Concrete Pumping Services but as far as Mr Hanssen could
see the signing of those agreements gave them no relief from industrial action by the CFMEUW.  Because of this he saw no
benefit to his organisation in making an agreement. He made various allegations about being blackmailed on sites that he did
not identify but he called no evidence about any of the contentions he advanced during his submissions from the bar table. He
made a number of statements concerning his philosophy relating to EBAs and site allowances. He said site allowances were
not necessary and the only time he had granted them they had been ineffective in providing a positive return to his company.

21 Mr Hanssen said that the various photographs that had been produced by the CFMEUW were not truly indicative of the
situation on sites. He admitted that the Respondent had been served two prohibition notices. He said he failed to understand
what this application was all about.

22 The Commission then asked Mr Hanssen whether he intended to call any person to give evidence or did he content himself
with submissions from the bar table. He declined to give evidence describing his conduct as defending himself and giving
witness. It was explained to him again that he might like to consider legal advice as this is one of the first applications of this
type made to the Commission it is important that it be decided properly. He was told there are legal issues that he had not
touched upon. Mr Hanssen still did not take the opportunity to seek an adjournment.

23 The Commission has heard from only one witness in support of the contentions of the CFMEUW. He has not been cross
examined I therefore have no option in the absence of reasons to the contrary, to conclude anything other than that he has told
the truth to the Commission about what he has seen on the sites. In the absence of any challenge to what he said, he must be
regarded as a credible witness.

24 This is an application where the Commission has made a declaration under s.42H of the Act that bargaining has ended between
negotiating parties. In that case an application for an enterprise order may be made under s.42I. Where s.42I(2) applies an
application for an enterprise order may be made, if the negotiating party in respect of whom the declaration was made, is not
an organisation or association of employees, by the negotiating party. In this case the CFMEUW falls within that category.
Upon such an application the Commission may make an enterprise order ‘providing for any matter that might otherwise be
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provided for in an industrial agreement to which the negotiating parties were parties, irrespective of the provisions of any order
or industrial agreement already in force’. The Commission may then make an enterprise order that it considers is fair and
reasonable in all the circumstances.

25 The interpretation I give to s.42I(1)(d) in this proceeding has not been reached with the benefit of legal argument about the
meaning which ought to be attributed to the words. Notwithstanding the findings I make here I consider that issue still open
and it may be that after hearing further argument I may reach a different conclusion to that reached in this case.

26 The Australian Concise Oxford Dictionary Melbourne Oxford University Press 8th Edition defines ‘reasonable’ as “having
sound judgement moderate; ready to listen to reason; in accordance with a reason not absurd; within the limits of reason, not
greatly less or there might be expected tolerable and fair”. This definition ought to be applied to the circumstances of this case.

27 What the CFMEUW requests is a set of conditions which are considerably in excess of the Building Trades (Construction)
Award. However they are similar conditions to those which are contained in dozens of enterprise bargaining agreements that
have been registered in this Commission and the Australian Industrial Relations Commission. In contemporary industrial law
there is no room for the archaic concept of comparative wage justice but one would have to say that the terms and conditions
set out in the draft agreement are not greatly less or more than might be expected by a contemporary building industry
employer working on building works in the central business district of this city.

28 It may be that some individual provisions of the agreement would never find there way into safety net awards of the
Commission but that is not the issue to be determined here. The Commission having found that there has been a refusal to
bargain and having decided that an enterprise order should issue is required to do so if the contents of that order are fair and
reasonable. That the conditions claimed are the subject of so many consent agreements can be used as a measure to establish
whether they are fair or reasonable.

29 The State Wage Principles published on 5th June 2003 83 WAIG 1899 contain the existing State Wage Principles. Under
Principle 10 concerning the making or varying or award or issuing of an order other than an enterprise order, under s.42I of the
Act, the Commissioner presiding must refer the matter to the Chief Commissioner for him to determine whether the matter
should be dealt with by a Commission in Court Session or a single Commissioner. Clearly the Principles exempt an enterprise
order made under s.42I of the Act. The Commission as constituted is therefore not constrained by the State Wage Principles
when it makes an enterprise order under s.42I.

30 I have considered the issues that have been raised in this case. While I am concerned that there has not been a proper
ventilation of the principles to be applied I am required to deal with the matter on the basis that is set out in s.42I of the Act. In
doing so for reasons set out in paragraph 27 and following hereof, I have decided that the enterprise order sought by the
CFMEUW should issue with effect from 16th August 2003 until 15th August 2004.

31 Minutes of an order in the form of the draft enterprise agreement which was filed with the s.42I application will now issue. The
parties will be invited to speak to the minutes at a time and date to be advised.

_________

2003 WAIRC 09072
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
HANSSEN PTY LTD PROJECT MANAGEMENT, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DATE WEDNESDAY, 20 AUGUST 2003
FILE NO. APPLICATION 606 OF 2003
CITATION NO. 2003 WAIRC 09072
_________________________________________________________________________________________________________

Result Enterprise order made
_________________________________________________________________________________________________________

Order
WHEREAS on 15th August 2003 the Commission issued Reasons for Decision and Minutes of Proposed Order in this matter; and
WHEREAS on 15th August 2003 the parties were advised that they could speak to the Minutes by advising the Commission by the
close of business on Tuesday 19th August 2003 if they required to speak to the Minutes; and
WHEREAS the parties were also advised that if they had not contacted the Commission by close of business on Tuesday 19th

August 2003 it will be assumed that they did not require a speaking to the Minutes and the Order would issue; and
WHEREAS on 19th August 2003 the Applicant Union spoke to the Minutes in writing; and
WHEREAS by the close of business on 19th August 2003 the Respondent had not advised that it wished to speak to the Minutes;
and
WHEREAS the Commission having considered the submissions made in writing by the Applicant Union decided to make minor
amendments to the Minutes and to issue final Orders.
NOW THEREFORE pursuant to the powers vested in it by the Industrial Relations Act, 1979 hereby orders—

THAT an enterprise order in the form of the schedule attached is made binding to the parties hereto with effect from 16th

August 2003 until 15th August 2004.
(Sgd.) J. F. GREGOR,

[L.S.] Commissioner.
_________

SCHEDULE
1. DEFINITIONS
2. PARTIES AND PERSONS BOUND
3. APPLICATION
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4. RELATIONSHIP TO PARENT AWARD
5. PERIOD OF OPERATION
6. CLASSIFICATION STRUCTURE AND RATES OF PAY
7. SITE, PRODUCTIVITY AND STRUCTURAL FRAME ALLOWANCES
8. INDUSTRY STANDARDS
9. APPRENTICES
10. CONVERSION OF SICK LEAVE
11. NEGOTIATION OF A SUBSEQUENT AGREEMENT
12. APPLICATION OF PROJECT AGREEMENTS
13. CASUAL EMPLOYMENT
14. FARES AND TRAVELLING ALLOWANCE
15. LIVING AWAY FROM HOME ALLOWANCE
16. HOURS OF WORK
17. REASONABLE HOURS
18. RIGHT OF ENTRY
19. SENIORITY
20. ALL IN PAYMENTS
21. PYRAMID SUB-CONTRACTING
22. BREACH
23. DISPUTE SETTLEMENT PROCEDURE
24. SAFETY DISPUTE RESOLUTION
25. WORKPLACE SAFETY
26. JOB STEWARDS/OCCUPATIONAL HEALTH & SAFETY DELEGRATES
27. PRINCIPAL CONTRACTOR
28. TRAINING AND RELATED MATTERS
29. DRUG & ALCOHOL, SAFETY & REHABILITATION PROGRAM
30. CLOTHING AND SAFETY FOOTWEAR
31. LEAVE
32. INCOME PROTECTION AND ACCIDENT TOP-UP PAY
33. TRAUMA INSURANCE
34. TIME AND WAGES RECORDS
35. ELECTRONIC FUNDS TRANSFER
36. AUDIT
37. JUNIOR EMPLOYEES
38. POSTING OF AGREEMENT
39. NO EXTRA CLAIMS
40. SEVERABILITY

SCHEDULE 1
SCHEDULE 2
SCHEDULE 3
SCHEDULE 4

1. DEFINITIONS
The following terms will have the following meanings when used in this Agreement—
“Accident Pay” means a weekly payment by the Employer to the employee of an amount being the difference between
the weekly amount of compensation paid to the employee pursuant to the Workers Compensation and Rehabilitation Act
1981 (WA) as amended from time to time and the employee’s Ordinary Wage;
“Act” means the Industrial Relations Act 1979 (WA) as amended from time to time;
“All-In Payments” means an hourly rate or piece work rate that is intended to cover wages and all allowances and
entitlements, including but not limited to, site allowances, productivity allowances, structural frame allowances, tool
allowances, multi-storey allowances, fares and travel allowances and any special rates, annual leave, sick leave,
redundancy and superannuation;
“All-Purpose” means, in relation to allowances, that the allowance is payable for all purposes of the Award and is part of
the gross weekly ordinary all purpose rates of pay and must be included as appropriate when calculating all payments
including, but not limited to, payments for overtime, annual leave, sick and personal leave, annual leave loading, public
holidays and payments on termination;
“Agreement” means this agreement between the Employer, the Union and the employees to be known as the Hanssen Pty
Ltd/CFMEUW Industrial Agreement 2002-2005;
“Award” means the Building Trades (Construction) Award 1987, Award No. R14 of 1978 as amended from time to time;
“Casual Employee” means an employee who is employed for a period of less than 5 days (exclusive of overtime);
“CBUS” means the Construction and Building Unions Superannuation scheme;
“Commission” means the Western Australian Industrial Relations Commission;
“CPI” means the change in the Consumer Price Index for Perth for the 12 month period ended 30 September of the year
in question, compared to the Consumer Price Index for Perth for the 12 month period ended 30 September in the previous
year;
“Employer” means, subject to clause 2 Hanssen Pty Ltd ABN 93 058 600 427;
“Industry Insurance” means insurance cover including, but not limited to, journey to and from work, funeral expenses
cover, ambulance cover and leisure travel insurance;
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“Leave” means any authorised leave including, but not limited to, sick leave, annual leave, training leave, family leave,
long service leave, leave whilst on accident and sickness leave and leave whilst on workers compensation;

“Ordinary Time Earnings” means the actual ordinary rate of pay the employee receives for ordinary hours of work
including, but not limited to, tool allowance, industry allowance, trade allowances, shift loading, special rates,
qualification allowances (eg. first aid, laser safety officer), multi-story allowance, site allowance, asbestos eradication
allowance, leading hand allowances, in charge of plant allowance, supervisory allowances and all other allowances
applicable. The term includes the base rate of pay as set out in Schedule 2 plus All Purpose allowances and any regular
over Award payments as well as casual rates and any additional rates and allowances paid for work undertaken during
ordinary hours of work, including fares and travel;

“Ordinary Wage” means—
(a) the employee’s hourly Ordinary Time Earnings multiplied by the employees ordinary hours of work (excluding

overtime); plus
(b) a provision for overtime calculated by multiplying the employee’s average rate of overtime earnings (ie. those

in excess of the employee’s hourly Ordinary Time Earnings) by the employee’s average overtime hours taken
over the 14 weeks actually worked immediately prior to the employee’s temporary total or temporary partial
disablement, as the case may be;

“Parties” means the Employer, the employees and the Union;
“Project Contractual Value” means the value of all tendered work that falls under the scope of the principal contractor’s
contract;
“Pyramid Sub-Contracting” means the practice of a sub-contractor, to whom a sub-contract is originally awarded, sub-
contracting that sub-contract or part of that sub-contract to another sub-contractor or entity;
“Reasonable Board and Lodging” means lodging in a well kept establishment with 3 adequate meals each day, adequate
furnishings, good bedding, good floor coverings, good lighting and heating and with hot and cold running water in a
single room; and

“Union” means The Construction, Forestry, Mining and Energy Union of Workers.

2. PARTIES AND PERSONS BOUND
This Agreement will be binding on the Employer and any successor, assignee or transmittee (whether immediate or not)
to or of the business or any part of the business of the Employer, including an entity that as acquired or taken over the
business or part of the business of the Employer; the Union and all employees of the Employer who are or are eligible to
be members of the Union.

3. APPLICATION
3.1 This Agreement will apply to all employees of the Employer, including junior workers and unregistered

apprentices, engaged in work on, in connection with, or in any way incidental to; building, civil works,
construction, alteration, maintenance, repair or demolition of or on; buildings or other structures of any kind
whatsoever.

3.2 The terms and conditions of this Agreement are a condition of employment and must be explained to all new
employees by the Employer prior to the commencement of their employment.

4. RELATIONSHIP TO PARENT AWARD
4.1 This Agreement is supplementary to and must be read and interpreted wholly in conjunction with the Award.
4.2 Unless otherwise provided, if there is any inconsistency between the Award and an express provision of this

Agreement, the terms of whichever provision is more beneficial to the employees will prevail to the extent of
any inconsistency.

5. PERIOD OF OPERATION
This Agreement will come into force from 16th August 2003 and will remain in force until 15th August 2004.

6. CLASSIFICATION STRUCTURE AND RATES OF PAY
6.1 All employees must be paid according to the wage rates set out in Schedule 2 to this Agreement and must be

paid the allowances set out in Schedule 2 to this Agreement.
6.2 All expense related allowances not specifically mentioned in this Agreement must be paid in accordance with

the Award as varied from time to time.
6.3 If the Employer employs a person whose skills and qualifications do not come within the classifications

specified in Schedule 2, the Employer must notify the Union. The Employer and the Union must assess the
skills and qualifications of the person and reach agreement in respect to the appropriate classification. In the
absence of agreement between the Employer and the Union the matter will be dealt with in accordance with the
dispute settlement procedure set out in clause 23.

6.4 Notwithstanding clause 6.3, the Employer must not pay any employee covered by this Agreement, except
indentured apprentices, at a rate less than the rate for a Labourer Group 3 specified in Schedule 2.

7. SITE, PRODUCTIVITY AND STRUCTURAL FRAME ALLOWANCES
7.1 Site allowances relating to particular sites must be paid in accordance with Schedule 3 to this Agreement.
7.2 In addition to the site allowance referred to in clause 7.1, a productivity allowance of $1.15 per hour worked

must be paid to all employees engaged on projects with a Project Contractual Value in excess of $11 million (or
such other value as agreed by the Employer and the Union).

7.3 In addition to the site allowance referred to in clause 7.1 and the productivity allowance referred to in
clause 7.2, an All Purpose structural frame allowance of $1.15 per hour must be paid to all employees engaged
upon projects (new construction only) which—
(a) exceed two stories in height; or
(b) on buildings or structures where the structure exceeds 10 metres in height (excluding structures such as

spires and flagpoles).
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8. INDUSTRY STANDARDS
8.1 Redundancy

The Employer must make redundancy contributions to the Western Australia Construction Industry
Redundancy Fund (however named or any successor entity) of $70 per week per employee on behalf of each
employee, $5.00 of which will be set aside for the exclusive use of providing Industry Insurance for employees
covered by this Agreement.

8.2 Superannuation
(a) The Employer must make superannuation contributions on behalf of each employee as follows—

(i) From the date of execution of this Agreement to 30 November 2002—
A. $90 per week per employee; or
B. the superannuation guarantee rate, (whether prescribed under the Superannuation

Guarantee (Administration) Act 1992 (Cth) as amended from time to time, or otherwise)
applied to Ordinary Time Earnings,

whichever is the greater.
(ii) From 1 December 2002 to 30 November 2003—

A. $95 per week per employee; or
B. the superannuation guarantee rate, (whether prescribed under the Superannuation

Guarantee (Administration) Act 1992 (Cth) as amended from time to time, or otherwise)
applied to Ordinary Time Earnings,

whichever is the greater.
(iii) From 1 December 2003 to 30 November 2004—

A. $100 per week per employee; or
B. the superannuation guarantee rate, (whether prescribed under the Superannuation

Guarantee (Administration) Act 1992 (Cth) as amended from time to time, or otherwise)
applied to Ordinary Time Earnings,

whichever is the greater.
(iv) From 1 December 2004—

A. $110 per week per employee; or
B. the superannuation guarantee rate, (whether prescribed under the Superannuation

Guarantee (Administration) Act 1992 (Cth) as amended from time to time, or otherwise)
applied to Ordinary Time Earnings,

whichever is the greater.
(b) The Employer must advise all employees of their right to have payments made to a complying superannuation

fund of their choice. The Employer will be bound by the employee’s election and the payment referred to in
sub-clause 8.2(A) must be made to that fund.

(c) If any employee chooses a fund other than CBUS the Employer must, within 7 days of the employee advising
the Employer of the fund of their choice, advise the Union in writing of the employee’s decision.

(d) Until each employee has nominated a fund of their choice, the Employer must make the payment referred to in
sub-clause 8.2(A) to CBUS.

(e) If the employee and the Employer reach an agreement to change the complying superannuation fund or scheme
the Employer must, within 7 days of the employee and the Employer reaching such an agreement, advise the
Union in writing of the agreement. The Employer must not refuse to agree to a change of complying
superannuation fund or scheme requested by the employee.

(f) Salary sacrifice for the purpose of superannuation contributions in addition to those contributions referred to in
subclause 8.2(a) must be offered by the Employer to all employees. Employees who choose to salary sacrifice
may request the Employer make the deduction from the employee’s gross income.

(g) Where an employee elects to salary sacrifice for the purpose of superannuation contributions, the salary
sacrificed must be paid by the Employer to the CBUS or such other complying superannuation fund chosen by
the employee within 14 days of the election and every 28 days thereafter. Details of any salary sacrifice
arrangements must be reflected on the employee’s pay slip and time and wage records (as required pursuant to
the Award and/or the Act).

(h) Any salary sacrifice arrangements entered into between the Employer and an employee must—
(i) only commence on the written authority of the employee; and
(ii) immediately cease at the written request of the employee.

(i) For the avoidance of doubt, Ordinary Time Earnings and Ordinary Wage include any salary sacrificed in
accordance with this clause.

(j) The Employer must document, as part of the Employer’s time and wages records, any salary sacrifice
arrangements entered into between the Employer and an employee.

(k) For the purposes of the Superannuation Guarantee (Administration) Act 1992 (Cth), Ordinary Time Earnings
will operate to provide a notional earnings base.

9. APPRENTICES
9.1 The Employer must register all persons engaged as apprentices in accordance with the Industrial Training Act

1975 (WA) (“Apprentices”).
9.2 Where the Employer undertakes trade work, it must maintain a ratio of 1 to 5 Apprentices to tradespersons.
9.3 All Apprentices (whether direct employees or engaged under a group training scheme) must be paid 100% of

the Fares and Travelling Allowance.
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10. CONVERSION OF SICK LEAVE
10.1 For all sick leave accrued by an employee after the date of signing this Agreement, the following will apply—

(a) The employee may convert 100% of any accrued sick leave entitlement to a cash payment upon
termination of their employment.

(b) If the employee—
(i) was or has been terminated by the Employer without exercising the option referred to in sub-

clause 10.1(a); and
(ii) is re-employed by the Employer within a period of 6 months,
the unpaid balance of sick leave will continue from the date of re-employment.

(c) Where the option referred to in sub-clause 10.1(a) was previously a term or condition of the employee’s
employment, that accrued sick leave must be treated as if it were accrued under this Agreement.

(d) For the purposes of this clause 10.1 only, sick leave will accrue at the rate of one day on the first day of
each month of the first ten months of each year of employment. For the avoidance of doubt, this clause
does not affect the provisions of the Award with respect to accrual of sick leave.

(e) The employee may elect to convert all sick leave entitlements over 5 days to a cash payment. If the
employee elects to convert sick leave to a cash payment, payment must be made by the Employer to the
employee on the last pay period prior to any closedown for Christmas.

10.2 Sick leave accrued by an employee may be used, at the employee’s sole discretion, for any personal reasons (not
including illness or injury). Where sick leave is used for any personal reasons, there is no obligation on the
employee to account for the employee’s absence in these circumstances however, the employee will notify the
Employer of such intended absence by the normal commencement of work or as soon as is practicable and,
where practicable, will notify the Employer the day before sick leave is taken in accordance with this
clause 10.2.

11. NEGOTIATION OF A SUBSEQUENT AGREEMENT
The Parties agree to commence negotiations for a new agreement to replace this Agreement at least 3 months before the
nominal expiry date. The Parties intend to conclude these negotiations prior to the nominal expiry date. These
negotiations must be conducted on a collective basis between all of the Parties.

12. APPLICATION OF PROJECT AGREEMENTS
12.1 Subject to clause 12.2, this Agreement will apply to all persons employed in every part of the Employer’s

business throughout Western Australia.
12.2 Where the Employer commences work on a project where a site agreement exists that contains provisions for

higher rates of pay and conditions than those in this Agreement, such provisions will prevail over any less
beneficial provisions in this Agreement for the duration of the project.

13. CASUAL EMPLOYMENT
13.1 A Casual Employee must be paid a 25% casual loading on—

(a) ordinary time rates (set out in Schedule 2);
(b)each appropriate overtime penalty rate when overtime is worked; and
(c)All-Purpose allowances.

13.2 Clause 4.2 does not apply to the definition of “Casual Employee” in clause 1 of this Agreement or to this clause
with respect to casual loading.

14. FARES AND TRAVELLING ALLOWANCE
14.1 In addition to the relevant fares and travelling allowance payable in accordance with the Award, the Employer

must pay to each employee an additional fares and travelling allowance of $9.20 per day (together, “Fares and
Travelling Allowance”). As at 1 November 2002, the Fares and Travelling Allowance payable in accordance
with this clause 14.1 is $22.50.

14.2 For the avoidance of doubt, the Fares and Travelling Allowance must be included when calculating annual leave
loading entitlements.

15. LIVING AWAY FROM HOME ALLOWANCE
15.1 When an employee is employed at a workplace at such a distance from the employee’s usual place of residence

that the employee cannot reasonably return to that place each night (“distant workplace”), the Employer must
either—
(a) provide the employee with Reasonable Board and Lodging; or
(b) pay an allowance of $71.45 net per day. However, the allowance must be increased if the employee

satisfies the Employer that the employee reasonably incurred a greater outlay than that prescribed.
15.2 An employee who works at a distant workplace and is paid the living away from home allowance in accordance

with clause 15.1 and is required to reside elsewhere than on the site (or adjacent to the site and supplied with
transport) must be paid the Fares and Travelling Allowance.

16. HOURS OF WORK
16.1 The ordinary hours of work are 38 hours per week, worked in accordance with the provisions of this clause 16.
16.2 The ordinary hours of work will be worked in a 20 days, 4 week cycle, Monday to Friday inclusive, with

19 days of 8 hours each worked and each employee will accumulate 0.4 of an hour for each 8 hour day worked
and each day of Leave taken, as an entitlement to take 13 rostered days off (“RDOs”) to be paid for as though
worked, being the 13 “locked in” RDOs referred to in clause 16.3.

16.3 Each year there will be 13 “locked in” RDOs to be agreed to by the Master Builders Association and the Union
for the building and construction industry and in the absence of such agreement, the Union will set the RDOs.
The 13 “locked in” RDO’s must be taken in accordance with the agreed calendar.
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16.4 In addition to the RDOs referred to in clause 16.2, employees will be entitled to paid days off (“PDOs”) as
follows—
(a) During the period 1 July 2003 to 31 December 2003, each employee will be credited with 0.281 hours

per ordinary working day (including days taken as Leave, public holidays, RDOs and PDOs) towards
the employee’s entitlement to 5 PDOs to be taken in accordance with the calendar set out in Schedule 4.

(b) During the period 1 January 2004 to 31 December 2004, each employee will be credited with
0.263 hours per ordinary working day (including days taken as Leave, public holidays, RDOs and
PDOs) towards the employee’s entitlement to 9 PDOs to be taken in accordance with the calendar set
out in Schedule 4 (subject to clause 16.4(f)).

(c) During the period 1 January 2005 to 31 December 2005, each employee will be credited with 0.4 hours
per ordinary working day (including days taken as Leave, public holidays, RDOs and PDOs) towards
the employee’s entitlement to 13 PDOs to be taken in accordance with the calendar set out in Schedule
4 (subject to clause 16.4(f)).

(d) Any employee terminating their services or being terminated must, in addition to all other entitlements,
be paid for PDO credits accrued (but not taken) at the applicable rate referred to in this
clause 16.4 (including days taken as Leave, public holidays and RDOs and PDOs).

(e) Upon a PDO falling due, employees must be paid for the day provided that where insufficient
entitlement has accrued, pro-rata payment to the value of PDO credits in hand must be paid.

(f) Alternative dates to those specified in Schedule 4 may be agreed to by the Union and the Employer
(depending on the scheduling of RDOs and the dates which public holidays and school holidays will fall
during the 2004 and 2005 calendar years) and in the absence of such agreement, the Union will set or
amend the dates.

16.5 Each day of Leave taken and any public holiday occurring during any cycle of four weeks will be regarded as a
day worked for RDO accrual purposes.

16.6 For the avoidance of doubt, “RDOs to be paid for as though worked” and “paid days off” means an employee
must be paid the employee’s Ordinary Time Earnings, redundancy, superannuation, Leave payments and
accruals and other allowances otherwise payable.

16.7 It is agreed by the Parties that from 11.59pm, 31 October 2005, the hourly rate of pay will move from a 38 hour
divisor to a 36 hour divisor.

17. REASONABLE HOURS
17.1 Subject to clause 17.2, an employee must not be expected nor required to work more than 56 hours per week

(Monday to Saturday inclusive).
17.2 Subject to clause 17.3, the Employer may require an employee to work reasonable overtime at overtime rates.
17.3 An employee may refuse to work overtime on a particular day for reasons which may include, but not be limited

to, the employee’s personal circumstances including any family responsibilities and the notice (if any) given by
the Employer of the request to work overtime.

18. RIGHT OF ENTRY
18.1 An authorised representative of the Union must be allowed to enter any place or premises where employees of

the Employer who are members or eligible to be members of the Union are working for the purpose of
organising, inspecting, making enquiries, holding discussions with employees as the authorised representative
sees fit, or investigating any suspected breach of this Agreement, any legislation, any award, any order or safety
conditions and will not be required to give any period of notice before exercising the right of entry.

18.2 If requested, the authorised representative of the Union must show their authority to the occupier of the place or
premises, as soon as is practicable.

19. SENIORITY
19.1 Continuity of employment is desirable wherever possible and where it is not possible, employees will be

retrenched or made redundant by the Employer in order of seniority (the “first on last off” principle).
19.2 When applying the “first on last off” principle, the principle must apply to the Employer’s operations as a whole

in Western Australia, as opposed to on a site by site basis.
19.3 If the Employer employs any further employees after previously retrenching or making redundant any

employees, those employees previously retrenched or made redundant must be re-employed by the Employer in
priority to all other people in order of those employees’ previous lengths of service with the Employer (the
“seniority” principle).

19.4 It is recognised that from time to time instances may arise where the employee’s callings may affect the “first
on last off” principle and the “seniority” principle however, where there is any disagreement as to the
application of the “first on last off” principle and the “seniority” principle, the matter will be resolved in
accordance with clause 23.

19.5 Prior to commencing on any site, the Employer must provide the Union with a list of all its employees
employed in the Employer’s operations in Western Australia, detailing each employee’s date of commencement
of employment with the Employer and the employee’s relevant callings (“Seniority List”). The Seniority List
must be provided to the Union within 4 weeks of signing this Agreement and thereafter, within 48 hours of any
request by an authorised representative of the Union.

20. ALL IN PAYMENTS
20.1 All-In Payments to employees must not be made.
20.2 The Parties agree that where a breach of clause 20.1 is discovered, the Employer must continue paying the All-

In Payment as the employees base hourly rate (net of any allowances). All Award and other entitlements must
then be paid on top of this amount commencing on the date the All-In Payment arrangement commenced and
for the duration of this Agreement.

20.3 The Employer must not set-off any All-In Payment against any other entitlement in this Agreement.
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21. PYRAMID SUB-CONTRACTING
21.1 A sub-contractor (“First Sub-Contractor”) may only sub-contract part of its sub-contract to a specialist sub-

contractor (“Second Sub-Contractor”) where the First Sub-Contractor does not have the technical capacity to
handle that specialist section of its sub-contract and the First Sub-Contractor intends to engage a specialist sub-
contractor to perform that work.

21.2 Clauses 27.1 and 27.5 apply to any sub-contractor engaged in accordance with clause 21.2.
21.3 A bona fide sub-contractor is generally an employer of labour but also includes a machine owner-operator.
21.4 Where a disagreement arises in relation to the definition or application of the term “Pyramid Sub-Contracting”,

the Employer and the Union may discuss and determine the issue in accordance with the dispute settlement
procedure set out clause 23.

21.5 The Union must be notified when specialist sub-contractors are to be engaged.
22. BREACH

22.1 The Employer and the Union agree that where a breach of clause 20.1 or clause 21.1 is discovered, in addition
to clause 20.2—
(a) where the breach is the first breach discovered, the Employer will receive a verbal warning from the

Union;
(b) where the breach is the second breach discovered, the Employer will receive a written warning from the

Union; and
(c) where the breach is the third breach discovered, the Employer’s contract with the principal contractor

will be terminated.
23. DISPUTE SETTLEMENT PROCEDURE

23.1 Disputes over the meaning and effect of this Agreement or any work related or industrial matter on a particular
site only, will be dealt with as close to its source as possible.

23.2 An employee or any Union delegate may initially submit any work related and/or industrial question referred to
in clause 23.1 to the site foreperson, supervisor or other appropriate site representative of the Employer and
inform the Union.

23.3 If the matter remains unresolved, an employee or any Union delegate may then submit the matter to the
appropriate senior management person of the Employer.

23.4 If the matter still remains unresolved, an employee or any Union delegate may refer the matter to an official of
the Union who may then discuss the matter with the nominated representative of the Employer.

23.5 Whilst the procedures referred to in clauses 23.2, 23.3 and 23.4 are being followed, work will continue as
normal.

23.6 The procedures referred to in clauses 23.2, 23.3 and 23.4 will be followed in good faith and without
unreasonable delay by any party.

23.7 If after the procedures referred to in clauses 23.2, 23.3 and 23.4 have been followed the matter remains
unresolved, it may be dealt with in one of the following manners as agreed by the Employer and the Union—
(a) referred to the Commission for conciliation and, if required, arbitration, provided that the parties

involved in the matter will confer among themselves and make reasonable attempts to resolve the matter
before taking those matters to the Commission. The Commission’s decision will be accepted by all
parties subject to legal rights of appeal; or

(b) referred to an arbitrator agreed to between the parties, for recommendations or determination.
23.8 The procedures set out in this clause 23 do not apply to disputes relating to health and safety issues which are

dealt with in clause 23.
23.9 Nothing in this Agreement prevents either the Employer or the Union making an application to the Commission

to settle or determine by arbitration any question or dispute arising over the application of this Agreement.
23.10 Nothing in this clause 23 prevents the Parties from taking action reciprocating breaches of this Agreement; over

matters not provided for in this Agreement; or over matters of state or national significance upon the giving of
notice to the other Parties.

24. SAFETY DISPUTE RESOLUTION
24.1 If there is any disagreement with respect to the necessity to carry out any safety measure or modify, reinforce or

reinstate any safety device whatsoever, the procedures set out in this clause 23 will be adopted.
24.2 No person will dismiss a safety complaint. Any complaint should be referred to the Employer safety officer or

employees’ safety representative to be dealt with in accordance with the following procedures—
(a) Where any employee becomes aware of an unsafe situation, that employee must immediately notify the

Employer safety officer or the employees’ safety representative and the Union.
(b) The Employer safety officer and the employees’ safety representative must take immediate action to

have the unsafe situation rectified.
(c) If the Employer safety officer considers that no safety precautions are necessary, he/she must notify the

employees’ safety representative or the Union accordingly as soon as possible.
(d) If there is disagreement on the ruling of the Employer safety officer, the Employer safety officer must

arrange for the immediate transfer of all employees from the disputed area.
(e) If the Employer safety officer is of the opinion that no action is necessary and the worker’s safety

representative disagrees, an appropriate inspector from WorkSafe must be requested by the Employer to
undertake an inspection of the disputed area for the purpose of resolving any such matter.

(f) If no agreement can be reached between the parties, the matter will be dealt with in accordance with the
procedure set out in clause 23.7 of this Agreement.

24.3 Whilst the procedure set out in this clause 23 is being followed work will continue as normal except in respect
to the area alleged to be unsafe.
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24.4 It is accepted that safety considerations override normal work practices, and depending on the degree of
potential risk to persons on the job, or the general public, can override normal demarcation practices.

24.5 Nothing in this clause 23 prevents an employee from taking action where there is a genuine fear of harm or
injury to the employee or any other person.

25. WORKPLACE SAFETY
25.1 On all sites, a site safety plan must be developed and job specific “job safety analysis” must be undertaken to

identify and manage the risks associated with work on each particular site. Such safety plan must include
suitable procedures for personnel/material access and site evacuation procedures. The CFMEU Safety
Handbook as amended from time to time is endorsed by this Agreement as a proper guide and reference source
for safety management and control of risks.

25.2 The WorkSafe Australia Guidance Notes on Material Safety Data Sheets must be observed at all times by the
Parties.

25.3 Audiometric tests must be conducted within 2 months of a person commencing employment with the Employer
and thereafter at intervals of 2 years.

25.4 Employers must provide the following protective equipment (SAA approved) for use, when necessary, by
employees during the performance of their required duties—
(a) safety helmets;
(b) ear/hearing protection;
(c) gloves; and
(d) one pair of UV-rated safety glasses or UV rated clip-ons’ suitable to overlay prescription spectacles (as

approved by the Union). These must be provided to employees who are required to work on reflective
surfaces including, but not limited to, metal decking, large concrete slabs exposed to sunlight, roofing
and curtain walling.

All items supplied to employees in accordance with clause 25.4 must be of Australian manufacture. If
appropriate Australian made items are not available, the Employer must consult with the Union on the choice of
an appropriate supplier.

26. JOB STEWARDS/OCCUPATIONAL HEALTH & SAFETY DELEGATES
26.1 An employee appointed as a job steward/occupational health & safety delegate must, upon notification by the

Union to the Employer, be recognised as the accredited representative of the Union and be allowed all necessary
time during working hours to submit to the Employer matters affecting the employees and to attend Union
meetings. It is agreed that the Employer will enable its employees to have a 2 hour site meeting each month
during ordinary working hours to conduct Union meetings. Further, the job steward/occupational health &
safety delegate must be allowed reasonable time during ordinary working hours to attend to job matters that in
any way affects the employees or the Union.

26.2 Prior to dismissal or transfer of a job steward/occupational health & safety delegate, 1 weeks notice must be
given to the job steward/occupational health & safety delegate and the Union. Payment in lieu of notice cannot
be given. In the event of the Union disputing the decision of the Employer to transfer or dismiss a job
steward/occupational health & safety delegate, he or she will remain on the job during which time the matter
will be dealt with in accordance with the dispute settlement procedure in clause 23 of this Agreement.

26.3 Accredited representatives of the Union must be permitted to attend educational courses up to 10 days each year
conducted or approved by the Union. The Employer must pay the accredited representative of the Union their
Ordinary Time Earnings for time spent on educational courses.

27. PRINCIPAL CONTRACTOR
Where the Employer is a principal contractor on any project, the provisions of this clause 27 will apply.
27.1 Induction Procedure

The Employer must convene a meeting with the job steward/occupational health & safety delegate and/or any
other authorised representative of the Union and any new employer commencing on a site at least 48 hours prior
to the new employer’s commencement for the purpose of discussing, inter alia—
(a) the type of work to be performed by the new employer on the site;
(b) wages, superannuation, redundancy, long service leave;
(c) training and apprentices;
(d) insurance issues;
(e) the rights, obligations and benefits of Union membership;
(f) method statements, risk assessments and job analysis; and
(g) any other matters relating to the site.

27.2 Job Steward/Occupational Health & Safety Delegate Facilities
The Employer must provide a facility for the use of job stewards/occupational health & safety delegates to
perform their Union duties, this facility must include—
(a) a fixed telephone;
(b) a table and chairs;
(c) a filing cabinet;
(d) air-conditioning and heating; and
(e) access to stationery and other administrative facilities, if available on site following consultation

between the job steward/occupational health & safety delegate and site management.
27.3 Staffed Canteen

(a) A staffed canteen must be provided by the Employer where—
(i) a project exceeds $37 million in value; and
(ii) the operation of the canteen should be financially self supporting in respect of consumables.
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(b) The canteen must open daily when there are 50 on-site workers and may close when the number of on-
site workers falls below 50.

27.4 Nurse
(a) A qualified nurse must be engaged by the Employer—

(i) where the forecast long term staffing levels for a project exceed 100; or
(ii) when actual numbers exceed 100, notwithstanding that forecasts may have been below that

level.
(b) The nurse must commence duties when staffing levels reach 50 and will terminate when levels reduce to

below 50.
(c) The requirement for the provision of a nurse will be waived if the project is adjacent to a hospital with a

public emergency department.
27.5 Engagement of Sub-Contractors

The Employer must not engage any sub-contractor that has not executed a certified agreement or industrial
agreement.

27.6 Compliance with Agreement
The Employer acknowledges and agrees that when it enters into an agreement with a sub-contractor, the
agreement must provide that where the Employer is advised by the Union that the sub-contractor engaged by it
has been discovered by the Union to have breached clause 20.1 or clause 21.1 and the breach is the third breach
discovered, the Employer must terminate its agreement with the sub-contractor immediately.

27.7 Apprentice Insurance
All registered or unregistered apprentices present or performing work on any site where the Employer is the
principal contractor must be insured by the Employer in accordance with clause 32.1.

27.8 Shift Work
Whilst any employee or employees are working shift work, the Employer must provide, at the Employer’s sole
expense, a first aid officer and first aid facilities on the premises at which the shift work is being performed and
for the duration for which the shift work is being performed.

28. TRAINING AND RELATED MATTERS
28.1 A training allowance must be paid by the Employer to the Union Education and Training Fund as follows—

From 1 December 2002 to 30 November 2003 $16.00 per week per employee
From 1 December 2003 to 30 November 2004 $17.00 per week per employee
From 1 December 2004 $18.00 per week per employee

28.2 Subject to clauses 28.3, 28.4, 28.5 and 28.6, an employee will, upon application in writing to and with the
approval of the Employer, be granted leave with pay each year to attend courses conducted or approved by the
WA Construction Skills Training Centre. The Employer’s approval must not be unreasonably withheld.

28.3 The employee must give the application for leave to the Employer at least 2 weeks in advance of the date of
commencement of the course.

28.4 The time of taking leave will be arranged so as to minimise any adverse effect on the Employer’s operations.
The onus will rest with the Employer to demonstrate to the Union an inability to grant leave where an employee
is otherwise entitled.

28.5 The Employer will not be liable for any additional expenses associated with an employee’s attendance at a
course other than payment of Ordinary Time Earnings for such absence.

28.6 Leave granted pursuant to this clause will count as service for all purposes of this Agreement.
28.7 The Employer will actively encourage employees to seek formal recognition of their skills (recognition of prior

learning), and will allow leave in accordance with clause 28.2 for such purposes including but not limited to
securing Tradesmen’s Rights Certificates.

29. DRUG & ALCOHOL, SAFETY & REHABILITATION PROGRAM
The Parties are committed to the Drug and Alcohol, Safety and Rehabilitation program as outlined in Schedule 1 - Drug
and Alcohol, Safety and Rehabilitation Program.

30. CLOTHING AND SAFETY FOOTWEAR
30.1 The following items must be supplied to each full-time employee by the Employer, upon the completion of five

working days—
(a) 1 pair safety boots, that must be replaced on a fair wear and tear basis;
(b) 2 polo shirts and 2 pairs of shorts, that must be replaced on a fair wear and tear basis;
(c) 1 long sleeve shirt with a collar or an additional polo shirt, such choice to be made at the employees sole

discretion, that must be replaced on a fair wear and tear basis; and
(d) 1 bluey jacket per year.

30.2 The Employer must also make available to each employee, when requested by them, sunscreen lotion and sun
brims to fit over safety helmets.

30.3 Employees when working on site must wear all footwear and clothing supplied in accordance with clause 30.1.
30.4 All footwear and clothing supplied to employees in accordance with clause 30.1 must be of Australian

manufacture. If appropriate Australian made clothing or footwear is not available, the Employer must consult
with the Union on the choice of an appropriate supplier.

30.5 The Employer must not agree with employees to pay cash in lieu of supplying clothing and footwear in
accordance with clause 30.1.

30.6 If requested by the Union, the T-shirts and shirts referred to in clause 30.1 must be emblazoned with the
Union’s logo (at the Employer’s sole expense).
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31. LEAVE
31.1 Subject to clause 31.3, for the avoidance of doubt, when an employee is on Leave the employee will continue to

accrue Leave.
31.2 When an employee is on Leave, the Employer must pay the employee—

(a) the employee’s Ordinary Time Earnings and any applicable loading;
(b) redundancy contributions pursuant to clause 8.1 of this Agreement;
(c) superannuation contributions pursuant to clause 8.2 of this Agreement;
(d) long service leave contributions, portable or otherwise; and
(e) any other loading, payment or levy required to be paid under this Agreement and/or the Award.

31.3 When an employee is on 24 hour accident and sickness leave or workers compensation the employee will not
continue to accrue RDOs.

32. INCOME PROTECTION AND ACCIDENT TOP-UP PAY
32.1 24 hour Accident and Sickness Income Protection

(a) The Employer must insure employees for personal accident and sickness income protection from the
date of signing this Agreement.

(b) The personal accident and sickness income protection insurance referred to in clause 32.1(a) must be a
policy with entitlements no less than the entitlements contained in the Jardine Lloyd Thompson Group
Personal Accident & Sickness Insurance policy and including, but not limited to, 24 hour cover, weekly
benefits of 100% of the employees’ Ordinary Wage to a maximum of not less than $1,800 per week, a
7 day waiting period, a benefit period of 104 weeks maintained for persons up to the age of 65 years and
funeral benefits of not less than $10,000.

32.2 Accident Top-Up Pay
(a) The Employer must insure employees for accident top-up pay from the date of signing this Agreement.
(b) The Employer must pay an employee Accident Pay where the employee receives an injury for which the

employee is entitled to be paid weekly payments or compensation by, or on behalf of, the Employer
pursuant to the provisions of the Workers’ Compensation and Rehabilitation Act 1981 (WA), as
amended from time to time. For the avoidance of doubt, the Employer must pay Accident Pay to an
employee when the employee is on rehabilitation or has returned to work on light duties or is otherwise
not working to the employee’s pre-accident capacity.

(c) The Employer must pay Accident Pay during the incapacity of the employee arising from any one injury
for a total of 104 weeks from the date of the injury whether the incapacity is in one continuous period or
not and irrespective of any interim total or partial return to work.

32.3 If the Employer fails to take out income protection or accident top-up pay insurance pursuant to
clauses 32.1 and 32.2, the Employer will be liable for all claims arising, under the same terms and conditions as
those outlined in clauses 32.1 and 32.2.

32.4 For the avoidance of doubt, the Union’s recommended Jardine Lloyd Thompson policies as they existed as at
1 November 2002 satisfy the requirements of clauses 32.1 and 32.2.

32.5 While an employee is on workers compensation or accident and sickness leave clause 31 of this Agreement
applies for the duration of the employee’s incapacity for a maximum period of 104 weeks regardless of whether
the employee continues to be employed by the Employer or not.

32.6 The Employer hereby authorises the Union to obtain information from the Employer’s insurer in respect to the
policies of insurance taken about the Employer in accordance with this clause 32.

33. TRAUMA INSURANCE
33.1 The Employer must insure each employee for trauma insurance providing financial compensation in the event

of a work related accident resulting in death of the employee or permanent and total disablement.
33.2 The trauma insurance referred to in clause 33.1 must be a policy with entitlements no less than a lump sum

payment of $250,000 in the event of the employee’s death or permanent and total disablement.
33.3 If the Employer fails to take out trauma insurance pursuant to this clause 33, the Employer will be liable for all

claims arising, under the same terms and conditions as those outlined in this clause 33.

34. TIME AND WAGES RECORDS
34.1 Within 24 hours of receipt of a written request to do so, the Employer must provide time and wages records to

an officer or employee of the Union.
34.2 For the purposes of clause 34.1, “provide” includes the provision of copies of the time and wages records, at the

Employer’s sole expense.

35. ELECTRONIC FUNDS TRANSFER
35.1 The Employer may pay employees by way of cash or by way of electronic funds transfer, such choice to be at

the sole discretion of the Employer.
35.2 If the Employer chooses to pay employees by way of electronic funds transfer, employees must be permitted to

choose the Bank/Building Society/Credit Union into which their pay is to be deposited.

36. AUDIT
36.1 Within 3 months of registration of this Agreement, the Employer must engage a Certified Practising Accountant

(of the Employer’s choice and at the Employer’s sole expense) to conduct an audit of the Employer to ensure all
obligations of the Employer under the Award and this Agreement are being complied with.

36.2 Upon completion of the audit, a certificate from the Certified Practising Account must be provided to the Union
indicating all obligations of the Employer under the Award and this Agreement are being complied with, or
otherwise.
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37. JUNIOR EMPLOYEES
If a junior employee is employed by the Employer without first obtaining the consent of the Union, the junior employee
must be paid not less than the rate of pay of an adult performing similar work.

38. POSTING OF AGREEMENT
38.1 A copy of this Agreement must be posted and kept posted by the Employer in a prominent place, accessible to

employees, on all premises where the employees work.
38.2 A copy of this Agreement must be provided to any employee, upon request, and must be provided to all new

employees prior to their commencement of employment.
39. NO EXTRA CLAIMS

The Union will make no further claims on the Employer over conditions set out in this Agreement for the life of the
Agreement unless the claim relates to State or national issues including, but not limited to, long service leave.

40. SEVERABILITY
If any clause or sub-clause of this Agreement is deemed to be void or unenforceable, it may be severed and the remainder
of this Agreement remains in force.

_________

SCHEDULE 1
DRUG AND ALCOHOL, SAFETY AND REHABILITATION PROGRAM

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
• Site safety and the involvement of the site safety committee
• Peer intervention and support
• Rehabilitation

3. WORKPLACE POLICY
(a) A person who is dangerously affected by drugs or alcohol will not be allowed to work until that person can work in

a safe manner.
(b) The decision on a persons ability to work in a safe manner will be made by the safety committee, or on projects

with no safety committee, by a body of at least equal numbers of employee/employer representatives.
(c) There will be no payment of lost time to a person unable to work in a safe manner.
(d) If this happens 3 times the worker shall be given a written warning and made aware of the availability of

treatment/counselling. If the worker refuses help he/she may be transferred/dismissed the next time he/she is
dangerously affected.

(e) For the purposes of disciplinary action a warning shall be effective for a period of 12 months from the date of issue.
(f) A worker having problems with alcohol and or other drugs—

(i) will not be sacked if he/she is willing to get help
(ii) must undertake and continue with the recommended treatment to maintain the protection of this program; and
(iii) will be entitled to sick leave or leave without pay while attending treatment.

4. IMPLEMENTATION
To assist with the adoption and implementation with this policy the Employer must—
(a) clearly state its endorsement of the BTG Drug and Alcohol program and comply with it;
(b) provide access at an agreed time and venue for a representative of the BTG Drug and Alcohol Program to address a

meeting of employees to discuss and endorse the program; and
(c) authorise the attendance of appropriate Employer personnel eg. safety delegate/officer, safety committee members,

union delegate, consultative committee members(s) at the two hour BTG Drug and Safety in the Workplace training
course.

_________

SCHEDULE 2
CLASSIFICATION STRUCTURES, RATES OF PAY AND ALLOWANCES

1. Wage Rates (per hour at ordinary time)

CLASSIFICATION 1 November
2002

1 November
2003

1 November
2004

Old Wage Group New Wage
Group Hourly Rate $ Hourly Rate $* Hourly Rate $*

Labourer Group 1 CW3 21.06 21.90 22.56
Labourer Group 2 CW2 20.13 20.94 21.56
Labourer Group 3 CW1(d) 19.60 20.38 21.00
Plasterer, Fixer CW3 21.66 22.53 23.20
Painter, Glazier CW3 21.17 22.02 22.68
Signwriter CW3 21.66 22.53 23.20
Carpenter/Roofer CW3 21.82 22.69 23.37
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CLASSIFICATION 1 November
2002

1 November
2003

1 November
2004

Old Wage Group New Wage
Group Hourly Rate $ Hourly Rate $* Hourly Rate $*

Bricklayer CW3 21.62 22.48 23.16
Refractory
Bricklayer

CW5 26.87 27.94 28.78

Stonemason CW3 21.79 22.66 23.34
Marker/Setter Out CW4 22.44 23.34 24.04
Special Class T CW5 22.72 23.63 24.34
Tradesperson 22.77 23.68 24.39
Concrete Pumper CW2 20.13 20.94 21.56
Carpenter (P)* 22.79 23.70 24.41
Scaffolder CW2 20.13 20.94 21.56
Industrial
Spraypainting,
Sandblasting,
Hydroblaster

17.37 18.06 18.61

* Carpenter (P) is a carpenter holding a Trade Certificate or equivalent and having 6 months experience in precast.

CLASSIFICATION 1 November
2002

1 November
2003

1 November
2004

Old Wage Group New Wage
Group

Hourly Rate $ Hourly Rate $* Hourly Rate $*

Tower Crane CW7 22.63 23.54 24.24

Apprentice Rates (per hour at ordinary time)

CLASSIFICATION 1 November
2002

1 November
2003

1 November
2004

Year Hourly Rate $ Hourly Rate $* Hourly Rate $*
Plasterer Fixer 1 9.09 9.45 9.74

2 (1/3) 11.92 12.40 12.77
3 (2/3) 16.24 16.89 17.40
4 (3/3) 19.06 19.82 20.42

Painter, Glazier 1 (0.5/3.5) 8.89 9.25 9.52
2 (1/3) (1.5/3.5) 11.64 12.11 12.47
3 (2/3) (2.5/3.5) 15.88 16.52 17.01
4 (3/3) (3.5/3.5) 18.63 19.38 19.96

Signwriter 1 (0.5/3.5) 9.09 9.45 9.74
2 (1/3) (1.5/3.5) 11.92 12.40 12.77
3 (2/3) (2.5/3.5) 16.24 16.89 17.40
4 (3/3) (3.5/3.5) 19.06 19.82 20.42

Carpenter/
Roofer 1 9.17 9.54 9.82

2 (1/3) 12.00 12.48 12.85
3 (2/3) 16.37 17.02 17.54
4 (3/3) 19.20 19.97 20.57

Bricklayer 1 9.08 9.44 9.73
2 (1/3) 11.89 12.37 12.74
3 (2/3) 16.21 16.86 17.36
4 (3/3) 19.03 19.79 20.38

Stonemason 1 9.17 9.54 9.82
2 (1/3) 12.00 12.48 12.85
3 (2/3) 16.37 17.02 17.54
4 (3/3) 19.20 19.97 20.57

* or CPI (rounded to the nearest whole percentage point) whichever is the greater. That is, where CPI exceeds the
percentage wage increase for a particular year (ie. where CPI exceeds 4% for 2002-2003 and 3% for 2003-2004), the CPI
figure must be applied to the previous years wage rate to determine the applicable wage rates.

_________
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SCHEDULE 3
SITE ALLOWANCE

1 NOVEMBER 2002 – 31 OCTOBER 2005
1. The site allowances set out in this Schedule 3 apply to construction work undertaken in the state of Western Australia within

a 50km radius of the Perth General Post Office. The site allowance will only apply to building contracts entered into on or
tendered for on or after 1 November 2002.

2. The site allowance must be paid to employees engaged on particular building projects in addition to the wage rates and
allowances prescribed by the Award as well as any industrial or certified agreements made in conjunction with the Award
that do not prescribe a site allowance.

3. The site allowance must be paid at a flat rate per hour for all hours worked to compensate for all special factors/disabilities
on the project and in lieu of all Award special rates, with the exception of rates relating to the lifting of heavy blocks,
cleaning down brickwork and the use of explosive powered tools (details of which are set out below) which will be
payable to an employee when he/she encounters that particular disability. Employees must also be paid the multi-storey
allowance set out in the Award (details of which are also set out below).

Heavy Blocks
An employee required to lift blocks (other than cindcrete blocks for plugging purposes) must be paid the following
additional rates (as amended in the Award from time to time)—
Weight of Block Rate per hour
Over 5.5kg and under 9kg $0.45
9kg up to 18kg $0.80
Over 18kg $1.13
An employee is not required to lift a building block in excess of 20kg in weight unless such employee is provided
with a mechanical aid or with an assisting employee provided that an employee is not required to manually lift any
building block in excess of 20kg in weight to a height of more than 1.2 metres above the working platform.
Cleaning Down Brickwork
An employee required to clean down bricks using acids or other corrosive substances must be paid $0.41 per hour
(as amended in the Award from time to time). While so employed, employees must be supplied with gloves by the
Company.
Explosive Powered Tools
An operator of explosive powered tools, as defined in the Award, who is required to use an explosive powered tool,
must be paid $1.06 for each day (as amended in the Award from time to time) on which he/she uses such a tool.
Multi-Storey Allowance
(1) Eligibility
A multi-storey allowance shall be paid to all employees on site engaged in the construction or renovation of a multi-
storey building as defined herein, to compensate for the disabilities experienced in, and which are peculiar to the
construction or renovation of a multi-storey building.
Provided that for the purposes of this clause renovation work is work performed on existing multi-storey buildings,
(as defined) as such work involves structural alterations which extend to more than two storey levels in a building,
and at least part of the work to be performed is above the 4th floor storey level in accordance with the scale of
payments appropriate for the highest floor level affected by such work.
(2) Definition of Multi-Storey Building
A multi-storey building is a building which will, when complete, consist of 5 or more storey levels.
Complete means the building is fully functional and all work which was part of the principal contract is complete.
A storey level means structurally completed floor, walls, pillars or columns, and ceiling (not being false ceilings) of
a building, and shall include basement levels and mezzanine or similar levels (but excluding “half floors” such as
toilet blocks or store rooms located between floors).
Provided that any building or structures which do not have regular storey levels but which are not classed as towers
(e.g. grandstands, aircraft hangers, large stores, etc.) and which exceed fifteen metres in height may be covered by
this sub-clause, or by clause 9(1)(i) of the Award by agreement. Where no agreement is reached, by determination
of the Commission.
Plant Room - Further provided that a plant room situated on the top of a building shall constitute a further storey
level if the plant room occupies 25% of the total roof area or an area of 100 square metres whichever is the lesser.
(3) Rates For Multi-Storey Buildings
Except as provided for in subclause (4) of this clause, an allowance in accordance with the following table (a s
amended in the Award from time to time) shall be paid to all employees on the building site. The second and
subsequent allowance scales shall, where applicable, commence to apply to all employees when one of the
following components of the building - structural steel, re-inforcing steel, boxing or walls, rises above the floor
level first designated in each such allowance scale.
“Floor Level” means that stage of construction which in the completed building would constitute the walking
surface of the particular floor level referred to in the table of payments.
From commencement of Building to Fifteenth Floor Level - 36 cents per hour extra;
From Sixteenth Floor Level to Thirtieth Floor Level - 44 cents per hour extra;
From Thirty-first Floor Level to Forty-fifth Floor Level - 67 cents per hour extra;
From Forty-sixth Floor Level to Sixtieth Floor Level - 85 cents per hour extra;
From Sixty-first Floor Level Onwards – $1.07 per hour extra
The allowance payable at the highest point of the building shall continue until completion of the building.
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(4) Service Cores
(a)    All employees employed on a Service Core at more than 15 metres above the highest point of the main
structure shall be paid the Multi-Storey rate appropriate for the main structure plus the allowance prescribed in
paragraph (i) Towers Allowance of subclause (1) of Clause 9. - Special Rates and Provisions calculated from the
highest point reached by the main structure to the highest point reached by the Service Core in any one day period.
(i.e. For this purpose the highest point of the main structure shall be regarded as though it were the ground in
calculating the appropriate Towers Allowance).
Employees employed on a Service Core no higher than 15 metres above the main structure shall be paid in
accordance with the Multi-Storey Allowance prescribed herein.
(b)    Provided that any section of a Service Core exceeding 15 metres above the highest point of the main structure
shall be disregarded for the purpose of calculating the Multi-Storey Allowance applicable to the main structure.

4. At the commencement of a project, the particular site allowance to apply will be determined in accordance with the
following formula—
Projects Located Within Perth C.B.D.
New Work

For projects commenced
1 Nov 2002 – 31 Oct 2003

For projects commenced
1 Nov 2003 – 31 Oct 2004

For projects commenced
1 Nov 2004 – 31 Oct 2005

Project Contractual
Value

Site
Allowance

Project Contractual
Value

Site
Allowance

Project Contractual
Value

Site
Allowance

Up to $535,000 $0.00 Up to $550,000 $0.00 Up to $570,000 $0.00
Above $535,000 up to
$2.27 m

$2.15 Above $550,000 up to
$2.33 m

$2.20 Above $570,000 up to
$2.40 m

$2.30

Above $2.27 m up to
$4.74 m

$2.60 Above $2.33 m up to
$4.88 m

$2.70 Above $2.40m up to
$5.03

$2.80

Over $4.74 m $3.20 Above $4.88 m $3.30 Above $5.03 $3.40

Renovations, Restorations and/or Refurbishment Work
For projects commenced
1 Nov 2002 – 31 Oct 2003

For projects commenced
1 Nov 2003 – 31 Oct 2004

For projects commenced
1 Nov 2004 – 31 Oct 2005

Project Contractual
Value

Site
Allowance

Project Contractual
Value

Site
Allowance

Project Contractual
Value

Site
Allowance

Up to $535,000 $0.00 Up to $550,000 $0.00 Up to $570,000 $0.00
Above $535,000 up to
$2.27 m

$1.95 Above $550,000 up to
$2.33 m

$2.00 Above $570,000 up to
$2.40 m

$2.05

Above $2.27 m up to
$4.74 m

$2.15 Above $2.33 m up to
$4.88 m

$2.20 Above $2.40m up to
$5.03 m

$2.30

Over $4.74 m $2.80 Above $4.88 m $2.90 Above $5.03 m $3.00

Projects Located Within West Perth
New Work

For projects commenced
1 Nov 2002 – 31 Oct 2003

For projects commenced
1 Nov 2003 – 31 Oct 2004

For projects commenced
1 Nov 2004 – 31 Oct 2005

Project Contractual
Value

Site
Allowance

Project Contractual
Value

Site
Allowance

Project Contractual
Value

Site
Allowance

Up to $535,000 $0.00 Up to $550,000 $0.00 Up to $570,000 $0.00
Above $535,000 up to
$2.27 m

$1.95 Above $550,000 up to
$2.33 m

$2.00 Above $570,000 up to
$2.40 m

$2.05

Above $2.27 m up to
$4.74 m

$2.15 Above $2.33 m up to
$4.88 m

$2.20 Above $2.40m up to
$5.03 m

$2.30

Over $4.74 m $2.80 Above $4.88 m $2.90 Above $5.03 m $3.00

Renovations, Restorations and/or Refurbishment Work
For projects commenced
1 Nov 2002 – 31 Oct 2003

For projects commenced
1 Nov 2003 – 31 Oct 2004

For projects commenced
1 Nov 2004 – 31 Oct 2005

Project Contractual
Value

Site
Allowance

Project Contractual
Value

Site
Allowance

Project Contractual
Value

Site
Allowance

Up to $535,000 $0.00 Up to $550,000 $0.00 Up to $570,000 $0.00
Above $535,000 up to
$2.27 m

$1.85 Above $550,000 up to
$2.34 m

$1.90 Above $570,000 up to
$2.40 m

$1.95

Above $2.27 m up to
$4.74 m

$2.05 Above $2.33 m up to
$4.88 m

$2.10 Above $2.40m up to
$5.03 m

$2.15

Over $4.74 m $2.30 Above $4.88 m $2.40 Above $5.03 m $2.50

The site allowance on projects that are a combination of new and renovation work will be governed by the majority of work
involved. For example, where the majority of work is new work, then the site allowance appropriate to new work must be
paid for all employees on the project.
Projects within 50 km radius of Perth G.P.O. but not including the C.B.D. or West Perth
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For projects commenced
1 Nov 2002 – 31 Oct 2003

For projects commenced
1 Nov 2003 – 31 Oct 2004

For projects commenced
1 Nov 2004 – 31 Oct 2005

Project Contractual
Value

Site
Allowance

Project Contractual
Value

Site
Allowance

Project Contractual
Value

Site
Allowance

Up to $1.03m $0.00 Up to $1.10m $0.00 Up to $1.10m $0.00
Above $1.03m up to
$2.27m

$1.55 Above $1.10m up to
$2.33m

$1.60 Above $1.10m up to
$2.40m

$1.65

Above $2.27m up to
$6.28m

$1.85 Above $2.33m up to
$6.48m

$1.90 Above $2.40m up to
$6.67m

$1.95

Above $6.28m up to
$12.67m

$2.10 Above $6.48m up to
$13.05m

$2.15 Above $6.67m up to
$13.44 m

$2.20

Above $12.67m up to
$25.75m

$2.30 Above $13.05m up to
$26.52m

$2.40 Above $13.44m up to
$27.32m

$2.45

Above $25.75m up to
$63.86 m

$2.70 Above $26.52m up to
$65.78

$2.80 Above $27.32m up to
$67.75 m

$2.90

Over $63.86 m $2.90 Over $65.78 m $3.00 Over $67.75 m $3.10

“C.B.D.” means the area bounded by the Swan River South, Swan River East to Nile Street running into Wittenoom Street,
Hill Street to Royal Street, Royal Street to Lord Street, Lord Street to Newcastle Street, along Newcastle Street to the
Freeway, the Freeway South to the Perth-Fremantle railway line, along the Perth-Fremantle railway line to Dyer Street,
Dyer Street through to Havelock Street, Havelock Street to Kings Park Road, Kings Park Road to Fraser Avenue, Fraser
Avenue projected through to the Swan River.
“West Perth” means the area contained within the boundaries formed by Thomas Street, Kings Park Road, Havelock Street,
Dyer Street and the Perth-Fremantle railway line back to Thomas Street.
Note: If a road borders between two regions in which site allowances are to be paid as per this Site Allowance Agreement
(“boundary roads”), the parties agree that one side of such a boundary road will be deemed to fall in one region and the
other side of the boundary road will be deemed to fall in the other region. For example, the eastern side of Havelock Street
will be in the “CBD” and the western side of Havelock Street will be in “West Perth”.

5. The level of site allowance once nominated at the commencement of the project will continue without change until
completion of the project.

6. It is acknowledged that on certain projects a site agreement may be entered into between the principal contractor and the
building unions for that project that may include matters regularly addressed within the industry, such as, but not limited to,
the following—

- Disputes Procedures
- Occupational Health and Safety Procedures
- Demarcation Procedures
- First Aid Provisions and On-Site Amenities

The Union will not unreasonably refuse to continue to discuss such matters if raised by the principal contractor.
7. All site allowance agreements (if any) entered into prior to this date will be honored by all parties and will continue to

operate for the life of the particular project.
8. Where because of a condition of contract the principal contractor is required not to allow for a site allowance, before final

application of the site allowance, discussions will be held between the parties with a view to resolving any problems that
may arise as a result of this situation.

_________

SCHEDULE 4
PROPOSED RDO AND PDO CALENDARS

2003, 2004 & 2005
2003
ROSTERED DAY OFF (RDO) PAID DAY OFF (PDO)
Tuesday, 28 January
Monday, 10 February
Tuesday, 4 March
Thursday, 17 April
Monday, 12 May
Tuesday, 3 June
Monday, 7 July
Monday, 11 August Tuesday, 12 August
Monday, 1 September
Tuesday, 30 September Wednesday, 1 October
Monday, 27 October
Monday, 24 November

Monday, 22 December
Tuesday, 23 December
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ROSTERED DAY OFF (RDO) PAID DAY OFF (PDO)
Wednesday, 24 December Monday, 29 December

2004
ROSTERED DAY OFF (RDO) PAID DAY OFF (PDO)
Tuesday, 27 January
Monday, 9 February
Tuesday, 2 March
Tuesday, 13 April Wednesday, 14 April

Thursday. 15 April
Friday, 16 April

Monday, 10 May Tuesday, 11 May
Tuesday, 8 June
Monday, 12 July
Monday, 9 August Tuesday, 10 August
Monday, 6 September
Tuesday, 28 September

Monday, 11 October
Monday, 25 October
Monday, 29 November
Friday, 24 December Wednesday, 29 December

Thursday, 30 December
Friday, 31 December

2005
ROSTERED DAY OFF (RDO) PAID DAY OFF (PDO)
Thursday, 27 January Friday, 28 January
Monday, 14 February Tuesday, 15 February
Tuesday, 8 March
Tuesday, 29 March Wednesday, 30 March

Thursday, 31 March
Friday, 1 April

Tuesday, 26 April
Monday, 9 May

Monday, 23 May
Tuesday, 7 June

Monday, 20 June
Monday, 4 July

Monday, 18 July
Monday, 8 August

Monday, 22 August
Monday, 5 September

Monday, 26 September
Tuesday, 4 October
Monday, 28 November
Friday, 23 December

Wednesday, 28 December
Thursday, 29 December
Friday, 30 December
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JOINDER/CONCURRENCE OF PARTIES—Application for—
2003 WAIRC 09217

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES PAM ALDERSON, APPLICANT

v.
ST COLUMBA - KINGSWOOD COLLEGE, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DATE TUESDAY, 2 SEPTEMBER 2003
FILE NO. APPLICATION 901 OF 2001
CITATION NO. 2003 WAIRC 09217
_________________________________________________________________________________________________________

Catchwords Joinder – Jurisdiction – Definition of industrial matter – Definition of employer – Joinder refused –
Industrial Relations Act 1979 s6, 7, 24, 27, 29, 49, 90 – Uniting Church of Australia Act 1976 s5, 20,
21, 24, 28, 31, 34

Result Application dismissed. Leave to appeal granted.
Representation
Applicant Mr I.A. Morrison (of Counsel) and with him Mr C. Primerano (of Counsel) appeared for the Applicant
Respondent Mr L.A. Tsaknis (of Counsel) and with him Mr R. Kelly (of Counsel) appeared for the Respondent

Ms M. Saraceni (of Counsel) appeared for the Uniting Church in Australia and the Uniting Church in
Australia Property Trust (WA)

_________________________________________________________________________________________________________

Reasons for Decision
1 This application was filed on 25th May 2001 and since it has suffered a tortured history in its journey towards resolution.
2 There have been a number of interlocutory applications. The case proper eventually came to hearing on 19th and 20th March

2002. At the conclusion of proceedings on 20th March 2002 it was adjourned. Further interlocutory proceedings took place and
the matter was re-listed for hearing in August 2003. This listing was vacated and the application was again re-listed for four
days commencing on 1st September 2003.

3 On Friday 28th March 2002 a further interlocutory application was filed. By this application Ms Pam Alderson (the Applicant)
has applied to the Commission for orders that the Uniting Church in Australia (the Church) and the Uniting Church in
Australia Property Trust (WA) (the Trust) be joined as second and third Respondents.

4 Mr Morrison, of Counsel, who appeared for the Applicant says the application is necessary because the Applicant had formed
the view through a discussion her Solicitors had with Solicitors for the Respondent, that the Respondent would maintain at
hearing that if the Commission finds that Kingswood College employed the Applicant until the age of 65 that the Respondent
is not liable to honour that obligation.

5 It was submitted that it appears that Kingswood College and St Columba College were dissolved. Again according to Mr
Morrison the matter was not raised by the Respondent in any of its answers nor did it give any indication that it would be
refused to be bound by the obligations of Kingswood College if the Commission in due course found for the Applicant. Mr
Morrison advanced a number of reasons why he said that it was open to the Applicant to reach the conclusion that the
Respondent has never pleaded there was a termination by Kingswood College nor has it ever said that it was free of contractual
terms which bind its predecessors.

6 That being the case the Applicant says that the Commission should make the orders it seeks in order that its judgement, if it
finds in the Applicant’s favour, is not rendered useless.

7 It is contended by Mr Morrison that by s.34(1) of the Uniting Church of Australia Act 1976 (the UCA Act) that both
Kingswood College and St Columba were incorporated as church instrumentalities. An instrumentality is not a separate entity;
it is by definition an agency. Trinity, the existing employer is also a church instrumentality and it therefore follows that
Kingswood College and Trinity are part of the Church. Mr Morrison submits this is analogous to divisions in a company.
Anyone dealing with such divisions is dealing with the company. Therefore those who dealt with Kingswood College and who
now deal with Trinity deal with the Church.

8 It is submitted that because the Applicant was of the view that the Respondent would assume the liabilities of Kingswood
College as represented in its answer and during the hearing it was safe in continuing its action but now that the Respondent has
announced it will not honour its obligations and the Applicant must resort to a strict and proper position that the Respondent is
the Church.

9 The argument concerning the property trust is that the Trust is a proper party because it appears that on the termination of
Kingswood College the property was held by the Trust. By virtue of the operation of s.36 of the UCA this incorporation is
therefore a statutory transmission of business between Kingswood and the Trust.

10 The Church and the Trust were both represented by Ms Saraceni, of Counsel, who opposed issue of the orders sought. In brief
her argument is that the key to whether the Commission can issue the orders is the existence of an industrial matter. If there is
an industrial matter it may be referred to the Commission under s.29 in the case of a claim by an employee that he/she has been
harshly, oppressively or unfairly dismissed from employment or has not been allowed by his/her employer a benefit not being
a benefit under an award or order to which he/she is entitled under his/her contract of employment.

11 Section 6 of the Industrial Relations Act, 1979 (the Act) defines industrial matter as a matter affecting or relating or pertaining
to the work, privileges, rights or duty of employers and employees in any industry or of any employer or employee therein.
The Act then sets out the circumstances where an industrial matter might exist.

12 The existence of an industrial matter is fundamental. There can only be an industrial matter if there is an employee and an
employer. Ms Saraceni says that the reliance of the Applicant on the UCA Act is misplaced. A proper interpretation of the
UCA Act and in this case Part IV - Trust Property shows that Part of the Act deals with the vesting of property in the Trust and
the rights, obligations and procedures to be used in dealing with the real property which is so vested. It cannot be read, as
alleged by Mr Morrison, to apply to an employment contract. Section 24 deals with rights, powers, remedies, limitations and
obligations relating to property and not in respect of any business that may have been carried out on the property.

13 As for the Church it was not capable of being sued because it is not an entity but is the sum of its congregations.
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14 Ms Saraceni further submitted that even if the Commission was to find against her argument that the stage to which the hearing
of the case had reached is such that extreme prejudice would exist towards her clients.

15 I have no need to recite her argument further in view of the conclusions I reach.
16 Mr Tsaknis, of Counsel, who appeared for the Respondent, St Columba-Kingswood College refutes the argument that the

Respondent has not disclosed the position that it would adopt. He says the Answers make it clear and the way that the
questioning of witnesses has taken place should have indicated to the Applicant that it was always the position of the
Respondent that it was not liable to the whole of the claim made by the Applicant even though there may have been some
aspects of the claim for which it might be required to mount a defence.

17 The rules to be applied in interpreting Acts are well known. The meaning of the provision is to be obtained by considering the
terms of the document as a whole. If its terms are clear and unambiguous it is not permissible to resort to extrinsic material to
qualify the meaning of a particular provision. Should a construction of the whole of the terms of an Act expose an ambiguity in
construction of a particular clause then resort may be made to extrinsic material to arrive at the true meaning. See Robe River
Iron Associates -v- The Federated Engine Drivers and Fireman’s Union of Workers of Western Australia (1997) 67 WAIG
1097 per Brinsden J.

18 I deal first with the argument concerning incorporation of Church instrumentalities. Part VI - of the UCA provides in s.28 that
the Synod may if it thinks fit upon the application of a Church instrumentality resolve that instrumentality be separately
incorporated as a body corporate under and by virtue of the Act upon such conditions, restrictions and limitations as it may
determine. Section 30 sets out the purposes of incorporation. Relevantly for this application it can be deemed incorporated for
purposes of suing and be sued in the same name in respect of any claim made upon it by any person. In s.33 a Church
instrumentality incorporated under and by virtue of the UCA Act shall operate in accordance with the constitution granted by
the Synod. In s.34 Kingswood College was amongst others deemed to be incorporated by virtue of the Act.

19 The clear interpretation is that Kingswood College was for the time of its existence incorporated under the Act for the purpose
amongst others of suing and being sued in its own name in respect of any claim made upon it. That the Applicant could mount
a claim against Kingswood College is not in doubt.

20 Mr Morrison then takes the next step of saying that the successors of Kingswood College are by s.34 of the UCA also subject
to the same claim. He argues this is so because there is a form of statutory transmission which would keep alive any
application made against Kingswood.

21 Setting aside the argument by Ms Saraceni for the time being that the Church could not be sued as an entity I cannot see where
it is written or where it can be implied into the UCA Act that any successor of Kingswood College is by force of the statutory
transmission obligated to assume the responsibilities and liabilities of Kingswood College. The clear words of the statute do
not support the meaning ascribed by the argument of the Applicant. Section 35 makes it clear that a Church instrumentality
incorporated under or by virtue of the UCA Act can be terminated, as happened in this case, and when that has happened
s.36 sets out the effect of the termination. The Church instrumentality ceases to be a body corporate and all land or property
held by it or vested in it shall be held by the Trust. The Trust in this case is defined in s5 Interpretation of the UCA Act, as the
Uniting Church in Australia Property Trust (W.A.) and this takes us to the next part of the arguments.

22 Part 3 - Constitution of the Trust of the UCA Act provides for the establishment, powers and duties, quorum, location of office
and the use of the common seal of the Trust. It also deals with the form and execution of contracts and the execution under seal
by agents. What the Trust can do with property is dealt with in Part 4 – Trust Property of the UCA Act. This division of the
UCA Act deals with vesting. Relevantly in s.20 (5) except in relation to certain Trusts, vesting shall be without prejudice to
any special trust; any resulting trust; any trust in favour of a donor; any trust in favour of a person other than Uniting Churches
or any reservation, mortgage, charge, incumbrance, lien or lease. There are provisions relating to the construction of
instruments and the validity of land title.

23 Section 24 which is relied on by Mr Morrison provides where any property is vested in the Trust in relation to that property it
will be subject to all rights, powers, remedies, obligations and may exercise in discharging in relation to that property all of the
rights, powers and remedies to which the person in whom the property was theretofore vested or by whom it was theretofore
held would have been subject to and might have exercised and discharged as if the property was still vested in the Trust.

24 It is suggested that these rights give the Trust the ability to deal with the type of application which is before the Commission
here. In my view that does read the provision in context with the whole of Part IV - Trust property of the UCA Act. In my
opinion all of those provisions relate to dealing with real property and only to real property. They do not relate to what is done
on those properties by way of business. Mr Morrison suggests that a church instrumentality is by definition an agency. In my
view the meaning that is given to the word ‘church instrumentality’ must be the meaning that is set out in s.5 – Interpretation
of the UCA Act.

25 Plain good sense says that it could not be the intention of the UCA Act that any school, college, hospital, religious, charitable
philanthropic, educational, social, commercial or professional institution operated under the auspices of the Church and there
are many, would operate on the basis that the Church was ultimately the employer of the many thousands of employees in
different positions in those various bodies.

26 For completeness I make the following observations about the Church. The Uniting Church is by s.5 – Interpretation of the
UCA the Congregational Church, the Methodist Church and the Presbyterian Church save and accept those congregations of
the Presbyterian Church which continue to function after the appointed day under the Scheme of Union of the 24th July 1901.
By s.6 of the UCA the Uniting Churches were empowered to unite in accordance with the Basis of Union. Section 7 authorises
that the Church formed by such union would be denominated the Uniting Church in Australia.

27 Clause 1 of the Basis of Union which is contained in the Schedule to the UCA specifies that the Congregation Union of
Australia, the Methodist Church of Australasia and the Presbyterian Church of Australia enter into a union in the name of the
Uniting Church in Australia. Clause 12 of the Basis of Union provides that the Uniting Church ‘recognise and accepts as her
members all who are recognised as members of the Uniting Church at the time of union’. A church is defined in the Australian
Concise Oxford Dictionary as ‘the body of all Christians’. In that sense and in the accordance with the provisions of the UCA
the Church is the sum of all the members of its various congregations. Because it is, in my respectful view, it is not capable of
being an employer as defined in s.7 – Interpretation of the Act in that it is not a person, firm, company or corporation
employing one or more employees.

28 I find that the arguments, based as they are on the meaning of the provisions in the UCA Act, fail. Neither the Church nor the
Trust were at the relevant time or since an employer of the Applicant therefore there can be no industrial matter as defined in
s.6 of the Act. Therefore the Applicant has no locus standi under s.29 to bring an application against either of them.

29 The Commission has jurisdiction to determine in any proceedings before it whether any matter to which the proceedings relate
is an industrial matter and a finding on that question is, subject to ss.49 and 90, final and conclusive in respect to those
proceedings.
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30 The decision is not a decision for purposes of ss.49 and 90 unless proceedings have concluded or leave to appeal was granted
by the Commission making the determination.

31 In view of the importance of this finding to the outcome of these proceedings it is my intention to grant leave to appeal. The
Applicant will be required to advise the Commission by 12:00 noon on the 3rd September 2003 whether it intends to exercise
its appeal right. In the event that it does not the hearing will resume at 10:30am on 4th September 2003.

32 An order dismissing the application and granting leave to appeal will now issue.

_________

2003 WAIRC 09218
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES PAM ALDERSON, APPLICANT
v.
ST COLUMBA - KINGSWOOD COLLEGE, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DATE TUESDAY, 2 SEPTEMBER 2003
FILE NO. APPLICATION 901 OF 2001
CITATION NO. 2003 WAIRC 09218
_________________________________________________________________________________________________________

Result Application dismissed. Leave to appeal granted.
_________________________________________________________________________________________________________

Order
HAVING heard Mr I.A. Morrison (of Counsel) and with him Mr C. Primerano (of Counsel) who appeared for the Applicant and
Mr L.A. Tsaknis (of Counsel) and with him Mr R. Kelly (of Counsel) who appeared on behalf of the Respondent and Ms M.
Saraceni (of Counsel) who appeared for the Uniting Church in Australia and the Uniting Church in Australia Property Trust (WA),
the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders—

1. THAT the application be, and is hereby dismissed.
2. THAT leave to appeal is granted.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

NOTICES—Cancellation of Awards/Agreements/
Respondents—Under Section 47—

NOTICE
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

TAKE NOTICE that the Commission acting pursuant to Section 47 of the Industrial Relations Act, 1979, intends, by order, to
cancel out the following award, namely the

CHILD CARE CENTRES (PRE-SCHOOL TEACHERS’) AWARD No 3 of 1993
on the grounds that there is no longer any person employed under the provisions of that award.
Any person who has sufficient interest in the matter may, within 30 days of the publication of this notice, object to the Commission
making such order.
Please quote File No. 686/77/162 on all correspondence.
Dated 5 September 2003.

J. SPURLING,
Registrar.

____________________

NOTICE
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

TAKE NOTICE that the Commission acting pursuant to Section 47 of the Industrial Relations Act, 1979, intends, by order, to strike
out the following party to the Child Care (Subsidised Centres) Award A 26 of 1985, namely:

Beechboro Family Centre Inc.
on the grounds that named employer is no longer carrying on business as an employer in the industry to which the award applies.
Any person who has sufficient interest in the matter may, within 30 days of the publication of this notice, object to the Commission
making such order.
Please quote File No. 76/80/252 on all correspondence.
Dated 5 September 2003.

(Sgd.) J. SPURLING,
[L.S.] Registrar.
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NOTICE
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

TAKE NOTICE that the Commission acting pursuant to Section 47 of the Industrial Relations Act, 1979, intends, by order, to strike
out the following party to the Material Testing Employee’s Award 1984, No. A5 of 1982 namely—

Oilfield Inspection Services (Australia) Pty. Ltd.
on the grounds that the named employer is no longer carrying on business as an employer or is no longer in the industry to which
the award applies.
Any person who has sufficient interest in the matter may, within 30 days of the publication of this notice, object to the Commission
making such order.
Please quote File No. 76/80/223 on all correspondence.
Dated 5 September 2003.

J. SPURLING,
Registrar.

PUBLIC SERVICE APPEAL BOARD—
2003 WAIRC 09036

AGAINST THE DECISION TO TERMINATE
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES ROBYN MARIE DANIELS, APPELLANT
v.
THE MINISTER FOR PUBLIC SECTOR MANAGEMENT, RESPONDENT

CORAM PUBLIC SERVICE APPEAL BOARD
CHAIRPERSON – COMMISSIONER P E SCOTT
BOARD MEMBER – MR B HEWSON
BOARD MEMBER – MS L VAN SCHOUBROECK

DATE OF ORDER THURSDAY, 14 AUGUST 2003
FILE NO. PSAB 18 OF 2002
CITATION NO. 2003 WAIRC 09036
_________________________________________________________________________________________________________

Result Appeal to the Public Service Appeal Board dismissed
_________________________________________________________________________________________________________

Order
WHEREAS this is an appeal pursuant to section 80I of the Industrial Relations Act 1979; and
WHEREAS on the 8th day of August 2003 the Appellant’s representative filed a Notice of Discontinuance in respect of the appeal;
NOW THEREFORE, the Public Service Appeal Board, pursuant to the powers conferred on it under the Industrial Relations Act
1979, hereby orders—

THAT this appeal be, and is hereby dismissed.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.
on behalf of the

Public Service Appeal Board


