
3303

Western Australian

Industrial Gazette
PUBLISHED BY AUTHORITY

Sub-Part 6 WEDNESDAY, 22 OCTOBER, 2003 Vol. 83—Part 2

THE mode of citation of this volume of the Western Australian Industrial Gazette will be as follows:—
83 W.A.I.G.

———————————————

CUMULATIVE CONTENTS AND DIGEST APPEAR AT THE END OF THIS PUBLICATION
———————————————

FULL BENCH—Appeals against decision of Commission—
2003 WAIRC 09489

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES JL, APPELLANT

- and -
HAYDAR FAMILY RESTRAUNTS T/A MCDONALDS, RESPONDENT

CORAM FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
CHIEF COMMISSIONER W S COLEMAN
COMMISSIONER S WOOD

DELIVERED TUESDAY, 23 SEPTEMBER 2003
FILE NO/S. FBA 14 OF 2003
CITATION NO. 2003 WAIRC 09489
_________________________________________________________________________________________________________

Catchwords Industrial Law (WA) – Unfair dismissal claim – Dismissed for want of jurisdiction – Appeal to the
Full Bench – Employee resigned of his own volition – No constructive dismissal by employer -
Principles of constructive dismissal – Appeal dismissed – Applications to extend time dismissed –
Industrial Relations Act 1979 (as amended).

Decision Appeal dismissed
Appearances
Appellant L, as agent
Respondent Ms R Harrison (of Counsel), by leave
_________________________________________________________________________________________________________

Reasons for Decision
THE FULL BENCH—

INTRODUCTION
1 These are the unanimous reasons for decision of the Full Bench.
2 This is an appeal by the above-named appellant employee, JL, (hereinafter referred to as “the appellant”) against the decision

of the Commission, constituted by a single Commissioner, brought pursuant to s.49 of the Industrial Relations Act 1979 (as
amended) (hereinafter referred to as “the Act”).

3 The decision appealed against was given on Thursday, 17 April 2003 in application No 1473 of 2002. The decision appealed
against was a dismissal for want of jurisdiction of an application made by the appellant pursuant to s.29(1)(b)(i) of the Act.

GROUNDS OF APPEAL
4 Against that decision, this appeal is brought on the following grounds, as amended, (see page 4 of the appeal book (hereinafter

referred to as “AB”)):-
“1. The commissioner S J Kenner erred in his findings by not giving sufficient opportunity for applicant to

cross-examine the evidence submitted.
a. The respondent claimed they had the video tape recording the stealing but refused to show the video

evidence to support their slander.
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b. The incident was in the nature of Deprivation of liberty. My son was locked in the dark room against
his will, and without good cause!

c. He was locked in room after his working hours.
d.  He was locked in room for 30 minutes rather than 5-l0minutes.
e. In the locked dark room there were only 2 persons, Ms Meredith Hendry and my son, when she

threaded my son. She said she would tell his school and report to police if he did not confess the
stealing.

f. The stealing story was completely made up by the respondents.
2. The commissioner erred in his findings by accepting the false verbal and written evidence provided by the

store manager Ms Meredith Hendry.
3. The commissioner erred in his findings by accepting three false and forged witness reports submitted by the

respondents.
4 The commissioner erred in his findings by ignoring completely the evidence I submitted.
5. The commissioner erred in his findings by not allowing me to have questions on the false evidence because

the respondent’s lawyer, Mr Craig Taylor from BLACK DAWSON WALDRON, was going to get married
in the afternoon and the court must end earlier.

6. The commissioner erred in his decision by not taking into account the workplace bullying and the slander
occurred.

7. I have not received any reply to my letter addressed to commissioner J F Gregor and dated on
10th November 2002 after the pre conference.

8.  I seek 3 remedies—
a. A written formal apology addressed to my son and an announcement to all staff of McDonald’s

Dianella that my son did not steal anything.
b.  $5,000 compensation for damage to my son’s reputation and medical and legal cost.
c. $10,000 compensation for the further damage caused by the respondents through providing the false

and forged evidence to court.
d. Compensation for lost income of six months”

5 Some of the grounds of appeal do not seem at all to relate to the decision made at first instance. We will turn to that issue later
in these reasons.

APPEAL AND APPLICATIONS BY THE INFANT APPELLANT
6 It was common ground that, at all material times, the appellant was an infant ((ie) he was under the age of majority), namely

18 years, in fact it was common ground that, at the time, he was 15 years of age (see the Age of Majority Act 1972 (WA) (as
amended). L (hereinafter referred to as “L”), the father of the appellant, represented the appellant as applicant at first instance,
and upon appeal. There is no provision in the Industrial Relations Commission Regulations 1985 (as amended) (hereinafter
referred to as “the Regulations”) which prescribes the procedure to be adopted where an application is to be made by an infant.

7 An infant, in our opinion, should only make application through a next friend. However, proceedings where an infant applies to
the Commission without a next friend are only irregular and will not be null and void (see, in addition, s.27(1)(m) of the Act).
Thus, unless the respondent objects, the proceedings continue as if no next friend has been appointed (see Mewburn v
Mewburn (1934) 51 WN (NSW) 170 and Spellson v George and Others (1987) 11 NSWLR 300).

8 The absence of a next friend may be cured, in any event, by the respondent proceeding without taking an objection, and that is
what occurred here. The appointment of a next friend in this Commission can, in our opinion, be simply done, as it was here,
by noting that the application is made by the infant applicant through his next friend, father, mother or whatever other adult is
appointed as his next friend. There is, however, a presumption in law that an infant cannot assert rights or form a judgment so
that the next friend is appointed to carry on the litigation on the infant’s behalf (see Dey v Victorian Railways Commissioners
[1948-1949] 78 CLR 62 at 83, 113). We were not able to find anything to indicate that the Legal Representation of Infants Act
1977, or any regulations made under s.4(2) of that Act, applied to this Commission.

9 The office of next friend is designed for the protection of the infant. It is for the next friend to conduct the proceedings so that
the interests of the infant are paramount. The next friend is not a party to the proceedings. The infant is the party (see Pink v
Sharwood and Co Ltd [1913] 2 Ch 286).

10 For the purposes of the appeal, it is clear that L was appointed as his son’s next friend. In addition, L represented his son upon
this appeal, without objection. Indeed, the grounds of appeal bear such a notation.

BACKGROUND
11 The only oral evidence adduced, at first instance, on behalf of the appellant was that of the infant appellant himself. On behalf

of the respondent, oral evidence was adduced through Mr Amon Haydar and Ms Meredith Lee Hendry. There was also
documentary evidence tendered on behalf of both parties. There was no evidence given or sought to be given by L, the father
of the appellant.

12 The appellant claimed by his application at first instance that he was harshly, oppressively and unfairly dismissed from his
employment on or about 3 August 2002 by the respondent. His employment was as a casual employee front counter operator
with the respondent which, at all material times, conducted a fast food restaurant. The respondent’s business, whether
conducted by a company or a partnership or a trust was “owned” by Mr Amon Haydar and his wife. The respondent conducted
two such businesses, one at Dianella, and one at Mirrabooka, at the material times.

EVIDENCE
13 The appellant is an infant, or was at the time of his alleged dismissal and of his employment, being a school boy under the age

of 18 years, and, in fact, at the time, about 15 years of age and a school boy. The evidence reveals that he is something of a
gifted student. It was his first job.

14 The appellant commenced employment with the respondent some five or six weeks prior to the events of 3 August 2002,
having undertaken a period of training for about two to three weeks after which he was rostered to work shifts rostered two
weeks in advance on a regular basis. He was employed in counter service which involved serving customers, taking orders and
cleaning the restaurant dining room. He worked between four to six hours per week and was paid weekly. He was rostered in
advance for a fortnight.
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15 At all material times, the manager was Ms Meredith Hendry.
The Appellant’s Evidence
16 The following is a summary of the appellant’s relevant evidence.
17 Evidence was given by the appellant infant (see page 25 (AB) et seq and page 8 (of the transcript at first instance (hereinafter

referred to as “TFI”))) that Ms Hendry had pulled him into her room, locked the door and with a very fierce expression on her
face immediately said “You stole food. You stole four big bags of food”. It was his evidence that he denied to Ms Hendry that
he had taken any food. He said that he did not take any food. He was extremely shocked and was speechless almost, he said.
She said that this was a criminal act. She said, according the appellant “I have three witnesses, three accounts on my desk here
and video evidence, saying that you stole”. All he could say was “No. I’m sorry. I don’t know anything about this”, he said.
According to him she then said “What are you going to do now? This is a criminal offence. You’re a thief. I’m going to tell the
police. Okay?” He said that he was extremely upset and shocked. He was stunned. Tears were flowing down his face. He was
prepared to come to work the next day, but did not know what to say. He said that she kept provoking him saying “You’ve
taken the food. Now what are you going to do, hey? What are you going to do? We’ve got video evidence capturing you doing
that”. No one else was in the office at the time. He denied that he had taken the food and said he was not a thief and she
ignored that and said “Amon has the video. I have three accounts here. What are you going to do now? … You’re a thief”. She
said that there were three witnesses who saw it. He said that it was already about 4.20pm and his dad was waiting outside, so
he said “I’m sorry Meredith. I have to go”. He was speechless then. He left the room. He was still in a state of shock and
speechless. He said that he felt bewildered and could not say anything.

18 After that meeting the appellant came out of the office, and his father met him and he told his father about what had occurred,
that is that he had been accused of stealing, and that he had no knowledge of the allegation. His father became very angry and
went and talked to Ms Hendry. She denied that she had said that he had stolen the food. There was a telephone discussion
between L and the owner, Mr Amon Haydar.

19 The appellant said that he was rostered to work after 3 August 2002, but that he had no contact with his employer after that
day. It was an unfair dismissal, he said. He said that he did not resign, because he liked his job. He was even rostered to work
the next day and was already preparing to cancel arrangements with his friends to see a movie, and, in fact, come back to work.
He said that he had no intention of resigning. Ms Hendry did not tell him not to come into work after 3 August 2002, he
admitted. He was in year 12 and was a TEE student, he said. The appellant said that he was in a state of shock and was taken to
Morley Medical Centre by his father and there counselled by a doctor. That was about 5.30pm to 6.00pm on 3 August 2002.

20 The appellant said that he would find it extremely hard to return to work without an apology.
21 In cross-examination, the appellant said that he was really upset and that his father was, too, when his father saw him in an

emotional state. He admitted that he did not say anything about the dismissal to his father. The appellant repeated that he did
not resign but was forced to not come back to work. Ms Hendry told his father, he said, that she was going to investigate the
matter further. The appellant denied that he told her that he could not work the next shift. He did not tell her that he wanted to
change shifts to go to the football, he said. He denied several times, in cross-examination, that he resigned. He said in cross-
examination that his father was very proud of him and that it had upset his father a lot when he thought that the respondent was
accusing him of stealing things. He said that he was so shocked that he did not know what to say. The appellant said that he
was afraid to tell his father that he had been accused of stealing. He said also that he was afraid that even his father might turn
against him. However, he said that he told his father the whole story, and cried afterwards as well.

22 In the car park, (outside the restaurant presumably), the appellant told his father that he did not steal and said “Why are they
doing this to me?” He said that he told his father the truth, but he did not tell his father about the dismissal.

23 If he had left the job, the appellant said, he would find it very hard to tell his father so. He asserted again in evidence that he
did not resign. He said also that he was forced “to not come back”. He said that he told his father what he was accused of and
that he had not done it, that is taken food from the store without paying. Ms Hendry told him, he said, that that is what his
workmates accused him of doing, and said “What are you going to do now?”

24 He said that she told his father but not him that she was going to investigate the matter further. He said also that he did not tell
Ms Hendry that he could not work the next shift, and, indeed, did not tell her that he wished to change his shift.

25 The appellant also said that all that he said to Ms Hendry was “I don’t (sic) what happened. You’re accusing me of something
that I didn’t know”.

26 The appellant said that he was rostered to work the next day, and was prepared to come. The appellant said that he did not tell
Ms Hendry that he did not want to work at McDonalds any more. He said that he did not tell her that he wished to leave his
employment, and he was aware that he had to give two weeks notice before leaving. He said “I left my employment because I
didn’t have the face to come back. I couldn’t work”. He reiterated that he did not say to Ms Hendry that he was leaving. He
said that he did not come back after the threats were made and the temper she was in. He also said “I just didn’t - - morally, I
didn’t have the dignity - - I didn’t have, you know, that in me to come back the next day. I did not resign”.

27 The appellant said that he did not attend the meeting with Mr Haydar the next day, 4 August 2002, because he did not know
Mr Haydar that well and, at that point, he did not wish to go back because his name was destroyed, he said. He said, also, that
he could not go back and he also did not meet Mr Haydar because “I knew this wasn’t my problem”. He said that he knew that
he had done nothing wrong, and “my own choice said that I didn’t want to go back. So that was my thing”. He said that
Ms Hendry had stressed to him that this was a criminal matter and she was going to report it to the police. He does not know
for a fact that she did this because he never went back. Indeed, he admitted that he did not know whether they did anything
about it, but said that 20 or 30 people at school knew of the incident.

28 In relation to the meeting in the office, the appellant said that Ms Hendry flicked the switch on the door of the office, but he did
not know whether that was a lock or not a lock. He got out and that was all he cared about at the time, he said. He could,
however, see her in the room. When he got into the room he did not look at the lights and did not look at whether the door was
locked. He went into the office because she called him in, and, as an employee, he had the duty to respond to her questions so
he was not “focussing” on the lighting.

29 He was emotional at the time ((ie) after the meeting, as we understand it), he said, as was his father.
The Evidence of Ms Meredith Hendry
30 We summarise the relevant evidence of Ms Hendry hereunder.
31 Ms Hendry gave evidence that she had been employed as store manager of Dianella since about August 2002 and employed by

the McDonalds operation for some seven years. She runs the whole store, but has no authority to dismiss employees. She gave
evidence that the appellant had been a casual crew person who worked two or three shifts of four or five hours per shift per
week. She gave evidence generally about the orientation process that all employees undertake when they commence
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employment with the respondent and there were put in evidence various policy documents given to employees as a result of
that process. Ms Hendry said that she took the appellant through his orientation process. She gave to him an employee’s
handbook and a set of policies and procedures. She asked him to take these home and give them to his parents to read. She said
that she emphasised several of the policies to him, one being that which made taking food and drink without paying an offence
which might lead to termination of employment, the dishonesty and stealing policy. She also mentioned, both in evidence in
chief and cross-examination, that the guidelines provided for a period of 24 hours cooling off if there was to be a resignation
given or a termination proposed. It was her uncontradicted and unshaken evidence, too, that she had no power to dismiss
employees and that this was solely the prerogative of the owner, Mr Haydar. That this was so was corroborated in evidence by
Mr Haydar.

32 She produced various crew orientation check lists and policy notes, and an employees’ handbook for the store. One provision,
(page 9 of exhibit R2), relates to dishonesty and stealing which says that such an act could result in dismissal. Resignation or
termination will not be accepted until a 24 hour cooling off period expires according to the policy (see exhibit R2), she said.
There was also an employee handbook as well as a policies and procedure document given and explained to him. There was
also an employees’ manual in the crew room which is used by employees. She told him in the training session “You’re not to
give away food and you’re not to steal”. She also said “Well you don’t take food unless you ask for it. That’s just it”. She told
him that this could result in dismissal. She said to him also “If you have doubts, always see the restaurant manager or
owner/operator”.

33 She also said that termination would only take effect after a 24 hour cooling off period and three counselling forms have to be
given before an employee is terminated. Indeed, she said, in evidence, resignation or termination “will not be accepted” until
after a 24 hour cooling off period. That gives both sides, she said, 24 hours to gather their facts or to do anything that they need
to do, and perhaps have another meeting afterwards.

34 On 30 July 2002, she got a telephone call from her casual manager, Deanna, reporting that two crew people had reported to
her, Deanna, that the appellant had taken food from the store without paying, or asking for it. (This was contrary to the
respondent’s policy). Ms Hendry said that she asked Deanna to make a file note of everything that she had just told
Ms Hendry, and asked her, also, to have the two crew people write down what they had seen and leave it for her for her next
shift. This was done. She came in on her next shift, 3 August 2002, and read the note and the statements (see exhibit R4).

35 Her evidence was that she discussed with the appellant at the end of the appellant’s shift this matter which had been brought to
her attention. She said that the meeting was fairly short and lasted no more than ten minutes.

36 Ms Hendry’s evidence continued as follows. On 3 August 2002, a Saturday, after the appellant had completed his shift at about
1.00 pm, she asked the appellant to come into her office where there is a desk, a chair and a door. The lighting was good. There
is a lock on the door, but she did not lock it. She only locks the door when there is cash inside. She said that she asked the
appellant if he could remember specifically the night that the alleged stealing occurred and if there was anything he could
remember that he wanted to tell her. He said “No”, and she said “Are you sure?”, and he said “No”, and she said “Okay. Well,
I’ve had two crew people report to me that you took some food without paying for it. Is this true?” He said “No.” She said
“Are you sure, because if I need to watch the video tape, then I will, but I just want you to tell me the truth”. He said “No. I
didn’t do it at all”. She said “Is there any particular reason that crew people would make this up about you, or allege this? Can
you think of anything at all?” He said “No.” She said “Okay. Well, in that case, I will have to investigate with the other side -
obviously to talk to the other kids why they would say this, what they saw - and at that point I told him not to worry about it,
that we’ll just - - I’ll deal with that first and then, if I need to, I’ll get back to him”.

37 The following excerpt from page 29 (TFI) is important and we reproduce it here:-
“MR TAYLOR: Did you tell him at that point that you were going to tell his school and the police about what had
happened?---No.
What happened next?---JL then said something about wanting to change his shift for the next day. I believe he had a
football game and he wanted to go to the footy the next day and he wanted me to swap the shift. I said “Well, it’s
your responsibility to swap the shifts. You’re aware of the rostering policies.” He said that wasn’t fair and I said
“Well, unfortunately, you know the rules. If you need to swap a shift, then it’s your responsibility. We’ve got
48 crew people who can do it. It’s not going to be a hard task, but again it’s up to you.” And then he said well, he
quits, and I said “Well, no. That’s not what I want.” He said “No. I don’t want to come back.” I said “Are you sure
that is what you want?” He said “Yes. I don’t want to come back.” I said “Well, you need to give 2 weeks notice.”
He goes “Nah, I’m not coming back to any of my other shifts” and I said “Well, if you want to do that, then you
need to give 2 weeks - - sorry, you need to hand back your uniform deposit - - uniform. We’ll give you your
deposit” and then he walked away.
If JL thought that he had been terminated as a result of the allegations you put to him about stealing, why would he
then go on and request a change of roster after that?---Because I hadn’t terminated him. He knows that he had to do
the shift the next day.
So in your view, in his mind at the time, he didn’t think -—
KENNER C: Don’t lead, Mr Taylor.
MR TAYLOR: Yes, Commissioner.
(TO WITNESS): Did JL indicate anything to you about his view of the continuing employment relationship?---He
said he quit. So I had to take it he wasn’t coming back.
KENNER C: Did he actually use those words, Miss Hendry? What actual words, as far as you can recall, were used
- the actual words? Can you remember?---He said “I quit.”
And you’re sure that you remember those words?---Yes.
And what did you say to him when he mentioned those words?---I said “Well, that’s not what I want.” I said “Are
you sure?” He goes “Yes. I don’t want to come back.”

38 Ms Hendry’s evidence continued as follows. She went back to her work, and then the appellant’s father came in to the
restaurant and wanted to see her. She went out to the front counter, introduced herself, shook his hand, asked him to sit down at
the dining table and proceeded to tell him exactly what happened in the meeting. L wanted to know what was happening. He
wanted her to show him the evidence. He started raising his voice and banging the table, and wanted to know what was going
on. He also wanted her to ring her boss. He kept saying “Show me the evidence”. She did not tell him that the appellant had
been terminated, or that he was likely to be terminated. She rang her boss, Mr Haydar, and then gave the telephone to L and he
spoke to her boss, and there was yelling. Then afterwards L continued to yell for about 40 minutes. Mr Haydar had instructed
her on the telephone to ask L to come in next morning at 7.00am for a meeting. Mr and Mrs L both were yelling and she told
them “There’s a meeting at 7.00am”. They then left.
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39 Ms Hendry’s evidence continued. At 7.00am the next morning, Sunday, 4 August 2002, the two crew people, the mother of
one, Deanna, Mr Haydar and Ms Hendry were in the store. Deanna was the manager on the night the stealing was alleged to
have occurred. The two crew members were the ones who had provided the written statements. At 7.00am neither the appellant
nor L showed up. Although they waited until 8.30am, neither L nor the appellant showed up. The meeting could therefore not
be held. Mr Haydar spoke to the other employees about what had happened. Mr Haydar left about 8.30am.

40 A couple of nights later, L came in and wanted to talk to Ms Hendry. He wanted to talk to the two other crew members who
had made the allegations. She did not permit him to. Mr Haydar instructed her, by telephone, to ask him politely to leave and if
he would not then to call the police. This is what she did. Mr Haydar had attempted again to meet L before this, she said.

41 Ms Hendry said in evidence also that she had two people who were informing her as manager that something had occurred
which was her responsibility to follow up, that is anything of that nature, and she went to the appellant to get his version of
events.

42 In cross-examination, Ms Hendry admitted that on 3 August 2002 she interviewed the appellant for about ten minutes after he
finished his shift and that she had the three reports beforehand.

43 Ms Hendry said, too, that, on 30 July 2002, the casual manager, Deanna, was on duty.
44 Ms Hendry denied locking the door on 3 August 2002 when she asked the appellant into the office. She said that she did close

the door, that the lights were on. She admitted that the video camera was in the store on 30 July 2002 and operating. It works
24 hours a day. Each tape is kept for a week, and is then used again. She had the tape on 3 August 2002. She was, however,
instructed by her boss to keep using the tape. She did not say to the appellant that the appellant was on the tape, she said. She
said that she told the appellant that she had the tape and if she needed to watch it she would. The appellant was crying during
the meeting, she said. She was not cross-examined about the question of the alleged dismissal. She said that although he was
upset the appellant could still talk about swapping rosters. She made a file note on 3 August 2002, and that was tendered as
exhibit R6. She said in cross-examination that when she interviewed the appellant, she said to him that someone had reported
that he had stolen food from the shop. She also said that she did not believe either of them, that meaning as we understood her
evidence, that she had not accepted that either version of what had occurred was correct because, as she said, she needed to
investigate further. That was why she was interviewing the appellant. She said that L walked in about two minutes after she
completed her meeting with the appellant. She denied again that she said the appellant’s action would be reported to the police.
She wrote down a note of what occurred for the appellant about 10 to 20 minutes after the meeting concluded (see exhibit R5)
in which appeared the words “the video camera could be used. JL on camera with bags”. She did not think that she said that,
she said in cross-examination. She reiterated, as appears in a second and fuller note made the same day, that she told the
appellant that the video tape could be used to check whether the statements of the other employees were true. She did not say
that she had checked the video and that it proved that the appellant had the food.

45 She repeated that she had spoken to the appellant in order to investigate both sides of the story, and said at the end of her
discussion with the appellant, “We’ll just leave it at that”, and this was because she did not need to investigate it with the other
side. She made the more complete file notes (see exhibit R6) on 3 August 2002, after both meetings, and after everyone had
left.

The Evidence of Mr Amon Haydar
46 Evidence was given by Mr Amon Haydar. He said that he had been with McDonalds for 20 years and progressed through the

ranks there. He became the owner of the company, Haydar Family Restaurants, trading as McDonald’s Dianella and
Mirrabooka, about two and a half years before. His wife and he owned the business where the appellant was employed. He said
that he had not been involved in allegations of stealing against an employee before. He said that they had never fired a person
for stealing or not coming to work. He said that he was not going to fire a 15 year old who takes a hamburger, but would
explain to that person the allegations made against him or her and the policies, and tell them to follow the policies. Had he had
the opportunity to meet L that is the approach which he would have taken, he said (see page 44 (TFI)). He said that nobody had
authority to terminate the employment of employees, except him, and Ms Hendry certainly did not. She told Mr Haydar on the
telephone on 3 August 2002, in tears, about her discussion with the appellant. He asked her to stop crying and put L on the
telephone, which she did. L demanded that he drop everything and come to the restaurant immediately. He told L that that was
impossible. He was at home and they had people from the eastern states staying with them. L said to him “It’s not good
enough. You have to come down”. Mr Haydar said that he was sorry that he could not do that at that time and hung up.
However, he instructed Ms Hendry to arrange a meeting with L next morning at 7.00am.

47 Ms Hendry had told Mr Haydar that she had seen the appellant in the office and asked him whether he had taken any food, and
the appellant had said “No”. She also said that she had left it alone and that they had discussed the roster.

48 Next day, at 7.00am, Mr Haydar waited with Ms Hendry, Deanna, Michael and Kathryn, the two young crew persons who had
made the allegations, and the mother of Michael, for L and his son to attend. They did not attend. They attempted to contact L
by telephone but they could not get through. Mr Haydar had to leave to attend Holy Communion at his church at 9.00am. He
said that he had at that time made no decisions. He was surprised to hear the allegations, because he thought that the appellant
was a good lad. However, it was important to investigate the matter and “have closure”. At 10.00am the same day, 4 August
2002, L rang him from the restaurant. Mr Haydar was then at church, and organised to meet L later by instructing a Chinese
speaking manager employed by him to arrange a meeting. He understood that that meeting was organised for 9.00pm that day.
Mr Haydar and Ms Hendry attended to wait for L at that time, but he did not turn up. Again, they tried to contact L, but could
not get in touch with him. He again rang L and told him that they needed to resolve the situation and asked him to meet him
(see page 45 (TFI)), in the near future, after Mr Haydar returned from leave. When he did return he tried again to contact L, but
L did not return his calls.

49 He said to L, on the very first telephone call on 3 August 2002, that, when Ms Hendry rang him and said “L wants to talk to
you” - - I said “L, please calm down. Stop yelling at me”. He said that he told L “Your son’s not in trouble. These are
allegations that are made. My manager has to follow up. This is her job. This is what I pay her to do. He is not in trouble. He
hasn’t been fired. I’ll meet with you tomorrow. So no, the answer is “No””. At no time did L or the appellant withdraw the
resignation. In fact, he was never able to meet L or the appellant.

50 The only time that he saw L was one day he received a call from his manager at Dianella when he was at the Mirrabooka
restaurant, who said that L was there. He came out to the restaurant and met L and he grabbed Ms Hendry and they sat in the
crew room and L tried to get him to sign some documents which he declined to do. He was not sure what the documents were.
Then L told him they were from the Industrial Relations Commission. L got up and left. Then he got a call from Dianella
saying that L was there with the documents and two police officers. He told his manager to take the documents and he would
come and pick them up, which he did. He wrote a letter to accept the resignation on 25 September 2002 and gave him a letter
of service also. This was after the filing of the application on 26 August 2002. He said that he then accepted, after all of his
attempts to contact the appellant and L were in vain, that the appellant had resigned and he terminated his employment.
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51 After 3 August 2002, the appellant never turned up to work again, Mr Haydar said.
52 In cross-examination, Mr Haydar said that they did not fire anyone, that there is a 24 hour cooling period if there is an incident

in the store, then there are verbal warnings given. He said that he wrote to the appellant on 25 September 2002 to accept the
resignation. The delay in writing occurred because he was trying to meet L to resolve the matter and after that he, Mr Haydar,
was on leave. He said that he had not come to any conclusions about the matter. He said that they record over the videos every
week. The appellant never returned to work after 3 August 2002 and was never accused falsely of stealing. He did not view the
video. He had not believed any story. He needed to have an investigation. He had to instruct Ms Hendry to call the police
when, one day, L came into the store yelling. He did not complete his investigation because he was unable to have a meeting
with the appellant and L. The appellant did not put in writing that he resigned, but he never returned.

FINDINGS OF THE COMMISSIONER AT FIRST INSTANCE
53 The Commissioner at first instance made, summarised, the following findings:-

(a) That a meeting took place on 3 August 2002 between the appellant and Ms Hendry, the store manager of the
respondent.

(b) That at the meeting in the office of the Dianella restaurant premises, Ms Hendry raised with the appellant
allegations made to her by co-employees of the appellant that he had removed food from the respondent’s
premises at some time previously, contrary to the respondent’s policies and procedures.

(c) That Ms Hendry was putting to the appellant allegations that had been raised with her and she did not herself
accuse the appellant of theft or removal of food contrary to the respondent’s policies.

(d) That there was then an obligation on the respondent, once the allegations were made, to put them to the
appellant and the appellant became quite upset and emotional as a result.

(e) That on that evidence, it is more than likely the case that the appellant had a degree of misunderstanding as to
the issues which were being raised by Ms Hendry.

(f) That it would seem on the evidence that the appellant took what was said to him as an accusation or
effectively a finding of guilt in relation to theft of food from the respondent, but the evidence does not bear
that out.

(g) That Ms Hendry was doing no more than she was obliged to do, that is to raise the allegations with the
appellant giving him an opportunity of commenting and responding to those allegations and then advising him
that she would need to take the matter further with those who made the allegations to undertake further
investigations.

(h) That the appellant was upset and no doubt went to his father shortly thereafter and told him what had occurred
earlier.

(i) That whilst the appellant said he had no hesitation in telling his father what had occurred, it may well be the
case that during the course of that process there might have been a less than clear explanation as to the events
which transpired.

(j) That understandably L took it upon himself to take steps to make further enquiries about what had occurred in
the meeting with Ms Hendry.

(k) That as a result of the meeting of 3 August 2002, there were only allegations raised by the respondent and the
Commissioner did not accept that any findings could be made, were made or could be made, as to whether the
allegations were properly founded or not.

(l) That as a consequence of the meeting, the appellant being upset, indicated as his own evidence made clear,
that he was of the view that he did not want to return to the respondent in the light of what had occurred.

(m) That there was no dismissal as a matter of fact or law to found the jurisdiction of the Commission.
(n) That applying the ratio in Attorney-General v WA Prison Officers’ Union of Workers (1995) 75 WAIG

3166 (IAC), there was no action on behalf of the employer or by the employer which constituted or ultimately
led to the termination of employment, that is there was no calculated act by the employer to bring the
relationship to an end, or such conduct which made it simply unbearable for the employee to remain and to
have no alternative other than to tender their resignation.

(o) That the Commissioner was not persuaded that the circumstances of 3 August 2002 were such that the
appellant had no alternative but to abandon his employment or to resign.

(p) That the employer had no conscious design to engage in a course of conduct to force the employee to leave
the employment.

(q) That the appellant made the decision based upon his perceptions of the meeting which constituted a
misunderstanding of the events as they occurred. It was clearly the case, on the evidence, that the
investigation which the respondent employer was obliged to conduct as a matter of employment law, did not
proceed beyond the events of 3 August 2002, for reasons which were manifestly plain on the evidence.

(r) That the conduct alleged not being established ought not and should never be held against the appellant as a
young 15 year old boy. However, the appellant had not established the jurisdictional prerequisite that he had
been dismissed.

ISSUES AND CONCLUSIONS
Not a Discretionary Decision
54 The decision appealed against was not a discretionary decision as that term is defined in Norbis v Norbis [1986] 161 CLR

513 and Coal and Allied Operations Pty Ltd v AIRC and Others [2000] 203 CLR 194.
55 This was a decision based on findings of fact and law that there was no dismissal of the appellant, and, accordingly, that the

Commission had no jurisdiction to hear and determine the matter (see Pisconeri v Laurens & Munns incorporating Munns
Nominees Pty Ltd and George Laurens Pty Ltd (1999) 79 WAIG 3187 at 3190 (FB) per Sharkey P).

Credibility
56 We apply the principle laid down in Devries and Another v Australian National Railways Commission and Another [1992-

1993] 177 CLR 472 at 479 and 482-483, as that principle was modified in State Rail Authority of NSW v Earthline
Constructions Pty Ltd (in liq) (1999) 73 ALJR 306 (HC), and Fox v Percy (2003) 77 ALJR 989 at 990-998 per Gleeson CJ,
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Gummow and Kirby JJ, and the further reasons for judgment of Kirby J in Shorey v PT Ltd (As Trustee for McNamara
Property Trust) (2003) 77 ALJR 1104 at 1106-1112. That principle is as follows:-

“A finding of fact by a trial judge, based on the credibility of a witness, is not to be set aside because an appellate
court thinks that the probabilities of the case are against – even strongly against – that finding of fact. If the trial
judge’s finding depends to any substantial degree on the credibility of the witness, the finding must stand unless it
can be shown that the trial judge “has failed to use or has palpably misused his advantage”, or has acted on evidence
which was “inconsistent with facts incontrovertibly established by the evidence” or which was “glaringly
improbable”.”

(See also Abalos v Australian Postal Commission [1990] 171 CLR 167).
Jurisdiction
57 It is trite to say that s.23A and s.29(1)(b)(i) of the Act confer no jurisdiction on the Commission to hear and determine a claim

of unfair dismissal unless there was a dismissal. If there was no dismissal in this case, there was no jurisdiction.
58 It is trite to observe that separation from an employer of an employee may be voluntary or the result of restructuring and

redundancy or arise from an actual or constructive dismissal.
59 It should be observed that there is no definition of “dismissal” in the Act.
60 For a dismissal to have occurred, there must be some action on the part of the employer which leads to or effects the

termination of the employee’s employment.
61 The employer must act to bring the relationship to an end. This can be effected by the employer making it unbearable for the

employee to remain. (We refer also to Metropolitan (Perth) Passenger Transport Trust v Gersdorf 61 WAIG 611 (IAC) where
a “dismissal” is defined, and see also Attorney-General v WA Prison Officers’ Union (op cit) (IAC) (see also Mohazab v Dick
Smith Electronics Pty Ltd (No 2) (1995) 62 IR 200 at 205 (FC FC)) (see also Tranchita v Wavemaster International Pty Ltd
(1999) 79 WAIG 1886 at 1893 (FB) and the cases cited therein where Sharkey P said):-

“Where an employee does not fairly consent to the termination of employment, then the termination is a dismissal.
Further, it is the case that, even though there is no statutory definition of “dismissal” in the Act (unlike the Industrial
Relations Act 1988 (Cth), which was referred to in Mohazab v Dick Smith Electronics Pty Ltd (No 2)(FC)(op cit))
that a dismissal in which the action of the employer is a principal contributing factor leading to the termination of
the employment relationship is a constructive dismissal. It can also be put this way: the employee is dismissed if
he/she is given no option but to leave.”

62 Rowland J, with whom Anderson J agreed, in Attorney-General v WA Prison Officers’ Union of Workers (op cit) (IAC) at
page 3169 applied the doctrine of constructive dismissal. He applied and quoted from the dicta of Cooke J in a judgment of the
Court of Appeal of New Zealand in Auckland Shop Employees Union v Woolworths (NZ) Ltd [1985] 2 NZLR 372 at 374 where
His Honour said, inter alia:-

“Obviously there is a dismissal when an employer in fact “dismisses” a worker in the ordinary meaning of the word.
But the Arbitration Court has held in a line of cases that the concept is wider and includes constructive dismissal. In
our opinion that is the correct approach. In the context of an Act aimed at good industrial relations it is right to
assume that Parliament would have meant “dismissal” to cover cases where in substance the employer has
dismissed a worker although technically there has been a resignation.
… It would be undesirable to try to visualise all the kinds of case which the Arbitration Court could properly treat
as constructive dismissals, but it is not difficult to list some.
The concept is certainly capable of including cases where an employer gives a worker an option of resigning or
being dismissed; or where an employer has followed a course of conduct with the deliberate and dominant purpose
of coercing a worker to resign.”

63 Quite clearly, an employee is dismissed if she/he is given no option but to leave the employment.
64 “Harassment” directed to bringing about resignation constitutes a constructive dismissal also (see Francesca v Prime Security

Systems Pty Ltd (1993) 60 SAIR 505 at 513 (Full Commission)).
65 The case for the respondent was that the appellant had resigned without pressure and of his own volition.
66 Put another way, an important element of termination by an employer, that is dismissal of an employee, is that the act of the

employer results directly or consequentially in the termination of the employment and the employment relationship is not
voluntarily left by the employee. That is, had the employer not taken the action it did, the employee would have remained in
the employment relationship.

67 Again, when an employee has no effective or real choice but to resign, it can hardly be said that the termination of the
employment is effected by him or is his act. It is quite clear, in those circumstances, that, but for the insistence of the employer,
termination of employment would not cross the mind of the employee. It is trite, therefore, to observe that a constructive
dismissal must be at the initiative of the employer and a “voluntary resignation” is not a dismissal (see Corneille v Composite
Buyers Ltd t/a Maxi Foods (2000) 48 AILR 4-278 (AIRC) per Hingley C).

68 It also follows that, if an employee has other options, other than to resign and does resign, she/he will not be held to have been
dismissed (see Librizzi v Flower Power Pty Ltd (2000) 48 AILR 4-323 (FC) per Einfeld J).

69 Thus, we would also add that if an employee unilaterally terminates a contract of employment, then she/he has clearly not been
dismissed. Where the employee resigns of her/his own volition and without coercion, that employee has not been dismissed.
This Commission has been required to consider that question on a number of occasions. The test for an intention is not a
subjective one depending on actual intention. Intention is to be judged from what the innocent party reasonably infers from the
acts and words used of the party who repudiates (see Loughridge v Lavery [1969] VR 912 at 913). A repudiation of obligation
occurs when a party to a contract of employment clearly indicates an absence of readiness or willingness to perform his
contractual obligations if the absence of readiness or willingness satisfies the requirement of seriousness (see Carter “Breach of
Contract” (1991) 2nd Edition at pages 217 – 218 and 221 - 222).

70 An employee who leaves the job without sufficient notice or without notice repudiates the contract (see Thomas Marshall
(Exports) Ltd v Giunle [1978] 3 All ER 193 and also Evening Standard Co Ltd v Henderson [1987] ICR 588 (CA)).

71 Further, there is an implied term in every contract of employment that an employer must be good and considerate to its
employees, or that the employer should not, without reasonable cause, do anything to destroy the relationship of trust and
confidence between the employer and the employee. In our opinion, a breach of such a term may amount to a repudiation
entitling the employee to treat the contract as at an end (see Macken, O’Grady, Sappideen and Warburton “Law of
Employment”, 5th Edition, at pages 113-117 and Burazin v Black Town City Guardian Pty Ltd (1996) 142 ALR 144 and
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Nettlefold v Kym Smoker Pty Ltd (1996) 69 IR 370, as well as Whelan v Waitaki Meats Ltd (1991) 2 NZLR 74 at 85 and
Brighouse Ltd v Bilderbeck [1994] 1 NZLR 158 at 164). There is no suggestion that such a term was breached here.

Matters of Evidence and Fact
72 It is necessary to consider the evidence of all of the witnesses, much but not all of which did not differ a great deal, was not

impugned, shaken or contradicted. We have carefully considered all of the evidence.
73 What is quite clear occurred is this. Two other employees of the respondent complained to a shift manager, one Deanna, who

was not identified by her surname, that they had seen the appellant take food without paying for it. Such an act, it was not in
issue, was contrary to the policies and procedures of the respondent and might lead to a dismissal.

74 That such an act was contrary to the policies and procedures of the respondent was, it was not denied or challenged, made
known to the appellant and emphasised to him in the course of his orientation by Ms Hendry, who was the manager of the
store. Further, we should add that such an act constitutes stealing from the employer.

75 The allegations in written form signed by the two employees were brought to Ms Hendry’s attention upon her instructions, as
the store manager, and she read them on 3 August 2002. At the conclusion of his shift at about 1.00pm on 3 August 2002,
Ms Hendry asked the appellant, who had been about one month in the job and whose first job it was, to come into the office at
the restaurant. She wished to raise the allegations with him, she said. The office, on the evidence, was an ordinary office with a
chair, desk, etc.

76 The interview between Ms Hendry and the appellant took no more than 10 minutes. That was not in dispute. In evidence in
chief the appellant said that he had been locked in, that the room was dark, that Ms Hendry pulled him into the room with a
fierce face, and locked the door. At no time did he say the lights were off, and in cross-examination he admitted that he did not
know whether the office was locked or the light was on, and that he could see Ms Hendry. He did say that he was glad to get
out of the place. He did not say that the office had to be unlocked to let him out. Ms Hendry’s evidence was that she did not
lock the door, and that the lights were on during the interview, as well.

77 Mr Haydar and Ms Hendry said that it was her duty to investigate the allegations made by the other employees, which
indisputably it clearly was.

78 The appellant agreed in cross-examination that it was his duty to enter into the discussions with his employer when its
manager, Ms Hendry, requested him to, as she did on this occasion.

79 Thus, it is quite clear that Ms Hendry interviewing the appellant about the allegations was correctly carrying out her duty as a
store manager. It was correctly not suggested otherwise.

80 The appellant said that Ms Hendry alleged that he had stolen food, namely some fries, chickens and hamburgers. These were in
four big bags, he said she said, and that he took these from the store without paying. She told him, she said, that there were
three witnesses, that the accounts were on the desk, and that there was evidence on video that he stole. He said that he was
speechless and crying and told her that he did not know anything about this. He said that she called him a thief and said that
she would tell the police and his school about it.

81 He said that he denied taking the food. Ms Hendry, on the other hand, said that she told the appellant that she had the
statements, that the allegations had been made, and asked him what he had to say. She also said that she told him that she could
use the video to check. One note that she made, however, as we have said above, indicated that she said to him that he was
caught on the video taking the bags (see exhibit R5). She said, in cross-examination, that that was not what she did say to him.
She denied saying that she would tell the police and the school about the incident. She also said that she did not watch the
video, which was eventually used again on Mr Haydar’s instructions.

82 She also said that she told the appellant that she now had to investigate the matter. She also said that, and we paraphrase, she
had reached no conclusion as to who was right. She said that she had to investigate the matter and then see Mr Haydar to sort it
out. Very importantly, Ms Hendry said in evidence that the appellant told her “I quit”, that she told him that that was not what
she wanted, and that she reminded him about giving two weeks notice and spoke of obtaining a deposit refund on his uniform.
The appellant denied that he resigned or that he informed Ms Hendry that he was resigning. He certainly did not resign in
writing. It was the undisputed unchallenged evidence of both the appellant and Ms Hendry that she did not dismiss him in any
express words, not using the words “dismiss” or “finished” or anything like that. It was also the evidence that Ms Hendry had
no power to dismiss employees, and that evidence was not disputed. That power only rested in the owner, Mr Haydar, both he
and Ms Hendry said.

83 It was the appellant’s case that the meeting was directed to his dismissal because he was wrongly accused of stealing food.
While Ms Hendry admitted that, in the interview, the appellant was upset, she said that he was not so upset that he was unable
to mention to her that he wished to swap the shift which he was to work the next day, according to the roster, in order to attend
a football match, she believed. That this topic was discussed at all was denied by the appellant.

84 That it was the case, too, as Ms Hendry and Mr Haydar said in evidence, and which was not disputed, that one could not accept
a resignation until after a cooling off period of 24 hours expired, was so. Such a cooling off period also applied to a proposed
dismissal, which, in any event, could only occur after three sets of counselling evidence on a form, on Ms Hendry’s
uncontroverted evidence.

85 Straight after the interview ceased, the appellant went out to the car park where his father, mother and sister were waiting in
the car. He told his father that he was wrongly accused of stealing food by Ms Hendry. His father was angry. He was afraid
that his father would turn on him, but he did not. He said that he told his father the truth. He did not, however, significantly, tell
his father that had been dismissed. There followed shortly after the prolonged discussions and the angry behaviour of L with
and towards Ms Hendry and Mr Haydar, and this is referred to in detail above. This resulted in Mr Haydar advising him that he
was unable to attend to the matter immediately, but instructing Ms Hendry, who was in tears, to arrange a meeting with L the
next day, Sunday, 4 August 2002, at 7.00am. L, it was not denied, engaged that afternoon for about 40 minutes in yelling.

86 Ms Hendry gave evidence, not denied or shaken, that she told Mr and Mrs L and the appellant that afternoon that there would
be a meeting at 7.00am next morning to discuss the matter. The appellant himself, however, said in evidence that he did not
wish to attend the meeting with Mr Haydar because he did not know him that well, “so I had nothing really to say to him”.

87 The appellant also said “At that point in time, I didn’t want to go back because it was the - - the name was destroyed. I couldn’t
go back, and also I didn’t meet Haydar because I knew this wasn’t my problem. I knew I did nothing wrong and my own
choice said that I didn’t want to go back. So that was my thing” (see page 18 (TFI)).

88 Thus, at, before, or just after the meeting was proposed on the afternoon of 3 August 2002, the appellant had decided, on his
own evidence, by his own choice and his own decision, to leave his employment with the respondent. He also had decided not
to attend a meeting with Mr Haydar because he had decided not to go back. There is no evidence that either he or his father
told anyone that they would not attend the meeting. Indeed, next morning, Deanna, Ms Hendry, the two crew people who made
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the allegations, and the mother of one of them, and Mr Haydar attended at the restaurant at 7.00am for the meeting and neither
L nor the appellant attended. Attempts to contact them and find them whilst these persons were waiting were unsuccessful. At
that time, too, the undisputed and unshaken evidence of Mr Haydar was that he had not completed his investigation and that he
was surprised about the allegations made about the appellant. He said, and again this was undisputed, that he would not dismiss
a 15 year old for taking food, that he had not had this sort of incident before, and that, to paraphrase it, he did not, in any event,
know who was right. Mr Haydar also was not contradicted when he said that he told L that his son was not in trouble. It is also
clearly the fact that L rang Mr Haydar at 10.00am that day while he was at church and wanted to see him then, and, of course,
this was not possible.

89 L also attended at the premises on another occasion seeking to see and interview the young persons who had made the
allegations about his son, and it was necessary to ask him to leave, particularly since one of the persons was present and did not
wish to speak to him.

90 It is also the fact that Mr Haydar then attempted on 4 August 2002 to arrange another meeting to discuss the matter with L at
9.00pm the next day. Again, neither L nor the appellant attended, although Ms Hendry and Mr Haydar were available that time
and another attempt to contact L at that time by telephone was unsuccessful.

91 Subsequent attempts to contact L by telephone by the appellant were also unsuccessful, although on one occasion he rang him
and said that it was necessary to meet to resolve the matter. The indisputable fact is that in accordance with his own admitted
decision of 3 August 2002, not to return to work, the appellant did not return to work although he was rostered to do so. It is
clear, too, on the undisputed evidence of Mr Haydar that he was not expressly dismissed, nor, indeed, had any decision to
dismiss him been made, nor was one made.

92 There was no evidence that the police or the school were informed about the matter by the respondent or anyone acting on the
respondent’s behalf.

93 On 25 September 2002, Mr Haydar wrote to the appellant giving him a letter of service and accepting his “termination” of the
contract, that is his resignation. This was, as we have said, after the filing of the application at first instance.

94 We should also observe that, on a fair reading of the transcript and consideration of all of the evidence, there was no error
within the principle laid down in Devries and Another v Australian National Railways Commission and Another (op cit). In
particular, the Commissioner at first instance did not err in findings in matters of fact and did not fail to use and did not
palpably misuse his advantage. He did not act on evidence which was inconsistent with the facts incontrovertibly established
by the evidence or which was glaringly improbable. (The summary of the evidence above, in our opinion, demonstrates that).

Findings Open
95 It was therefore open to the Commissioner at first instance to find, and he should have found:-

a) That the appellant knew of the policy which forbade food being taken by an employee without permission or
without it being paid for and of the likely consequences of it.

b) That the appellant knew that when questions of resignation or termination arose that there was a 24 hour cooling
off period before either act could take effect.

c) That it was the duty of Ms Hendry to investigate allegations of stealing food made by fellow employees about
the appellant, and those allegations were committed to writing.

d) That on 3 August 2002, in order to pursue this investigation, Ms Hendry interviewed the appellant in the
restaurant office.

e) That on his own admission in cross-examination, which was contrary to his assertion in evidence in chief, and
having regard to the fact that he himself admitted that he therefore was not coerced, not locked in, not detained
in a dark room or detained at all against his will, or placed under duress, his credibility was reduced.

f) That to assert so in the first place was untrue, having regard to Ms Hendry’s clear evidence, and properly would
bring his credibility into question.

g) That on a fair reading of the transcript, the appellant was not told that he was a thief, nor that the matter would
be reported to the police or his school, and there was no evidence that this was done, having regard to the clear
evidence of Ms Hendry.

h) That on a fair consideration of the evidence of Ms Hendry and the appellant, Ms Hendry informed the appellant
that there were allegations by two work mates who alleged that they had seen him stealing food, that this was on
video, or could be checked on video, and his comments were sought. It may have been put sternly, but this did
not prevent the appellant denying the allegations, as he did.

i) That it is quite clear that Ms Hendry did not take the matter further, on her own evidence. It is also clear, on her
evidence, which would seem might properly be preferred, on a fair reading of all of the evidence, that the
appellant said that he quit, that is he resigned without notice or proper notice. That is partly corroborated by the
fact that the appellant clearly, in evidence, admitted that he made the decision to quit that day and certainly
within hours of the time when Ms Hendry said that he had told her that he was “quitting”.

j) That he was not told, on any of the evidence, that the employer accepted the allegations of guilt against him.
k) That he was not dismissed by Ms Hendry then or at any time and that he did not allege that he was in those

terms.
l) That he could not properly be, because of the cooling off period and the counselling requirements, of which he

was aware, dismissed at the time when he said he was, in any event.
m) That, in any event, Mr Haydar did not dismiss him, had no intention of dismissing him, and informed his father

that he was not in any trouble.
n) That further he did not tell his father that he had been dismissed, when one might have expected him to have

done so had he thought that that is what was intended or occurring.
o) That he told his father that he had been wrongly accused of stealing.
p) That he had made up his mind at the latest on 3 August 2002 before he went to the doctor, on his own

admission, at the time the question of a meeting with Mr Haydar was arranged, to leave his employment and
would not even attend a meeting to which he was invited by his employer to discuss the matter further.

q) That the appellant was not dismissed because Mr Haydar was attempting to meet L and the appellant to discuss
the matter, but was, through no fault of his own, unsuccessful in that endeavour. It is clear from the findings of
the Commissioner that within the principle in Abalos v Australian Postal Commission (op cit), by strong
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implication, he was not persuaded that where there was conflict between the appellant’s evidence and that of the
witnesses for the respondent, he should accept the appellant’s evidence (see the principle in Abalos v Australian
Postal Commission (op cit)).

r) That the employer made a number of genuine attempts to meet L and the appellant to resolve the matter, but
because the appellant had decided to leave his employment already, he did not co-operate, nor did his father.

s) That no allegations were made, and there was no suggestion at first instance that the allegations by the other
crew members were forged or fraudulent.

t) That there was no express evidence or evidence from which any inference could be drawn that there was any
intention to force the appellant to resign because:-
i) The investigation was, on all of the evidence, uncompleted.
ii) Ms Hendry had no power to make any decision about dismissal.
iii) The cooling off period which both parties knew about applied.
iv) There was no or no credible evidence of direct coercion or implicit coercion.
v) The appellant, on his own evidence, had decided to leave and made that decision on 3 August 2002.
vi) The respondent’s “owner” had, on his own evidence, not decided to dismiss the appellant, did not

intend to dismiss him, and never completed his investigation.
vii) The respondent made every attempt to arrange meetings to resolve the matter, but was unable to do

so because of the lack of co-operation from the appellant and his father.
viii) There was clearly no intention by Mr Haydar, on his own evidence, to dismiss the appellant.
ix) The Commissioner was therefore correct, too, in finding as he did, and, in particular, those findings

summarised in sub-paragraphs (a) to (r) inclusive of paragraph 52 hereof.
96 We are also satisfied, for all of those reasons, that the Commissioner at first instance did not, insofar as it was relevant, misuse

the advantage which he enjoyed by seeing and hearing the witnesses at first instance. It was open to find, within the meaning
of the principles expressed above, that the appellant resigned from his employment of his own volition, on his own evidence,
and that of the respondent’s witnesses, and there was no suggestion express or implied that he should resign or be dismissed by
his employer. He, in fact, repudiated his contract of employment by giving no or no sufficient notice and by his conduct and
without even express advice that he was doing so, resigned from his employment. That is his own evidence. On Ms Hendry’s
story, he, without notice or sufficient notice, having told her that he would “quit” his employment, did so. No argument was
put to the Full Bench which would persuade us that Ms Hendry’s evidence, which was given directly and straightforwardly on
a fair reading, should not be accepted, particularly since in substantial parts it was corroborated by the appellant himself. There
was no dismissal. There was therefore no jurisdiction in the Commission to hear and determine the matter, and the
Commissioner was correct in so deciding and dismissing the matter.

The Grounds
97 For those reasons, grounds 2 and 3 have no foundation and are not made out.
98 Ground 4 can be commented upon as follows. In our opinion, as we have expressed it above, it was open to find that the

Commissioner at first instance did not ignore the evidence which was submitted to him at all. The Commissioner made
findings which he was entitled to make on a fair reading of the transcript.

99 Further, there was no evidence, as alleged in ground 6, of workplace bullying or slander at all from the appellant or anyone
else.

100 For those reasons, grounds 4 and 6 would not be made out.
101 We now turn to ground 5 which makes allegations of a denial of natural justice or a failure to accord procedural fairness by the

Commissioner to the appellant at first instance. This ground was an unsatisfactory ground and the submissions in support of it
were unsatisfactory. This was particularly so because when the allegations were made by L, and he took us to those portions of
the transcript which he said supported these submissions, they in fact supported the view that he was given every opportunity
to cross-examine. There is nothing in the transcript to indicate that counsel for the respondent was getting married that
afternoon or at any time. There is nothing in the transcript to indicate that “the court must end earlier”. Indeed, the
Commissioner asked L (see page 36 (AB) and page 62 (TFI)) the following:-

“KENNER C: … L, do you wish to say anything further or you’ve said what you want to say?
L: I have few points to make.
KENNER C: Do you propose to be very long? Normally the Commission would adjourn for lunch at 1 o’clock. Can
you -—
L: Two minutes.
KENNER C: All right. I don’t want to rush you, but if you can give me some indication.
L: Yes.
KENNER C: You just will be a couple of minutes?
L: Okay. Couple of minutes.
KENNER C: Is that what you want? Is that how you want to put it? If you want to take longer, tell me and I’ll
adjourn.
L: No. Two minutes will be enough.
KENNER C: All right. Please proceed.”

(See also the opportunity afforded to him to cross-examine at page 56 (TFI)).
102 That clearly reveals, as does all of the transcript, that the Commissioner at first instance gave every opportunity to L to

properly address him.
103 L was given every reasonable and proper opportunity to present his case, including every reasonable and proper opportunity to

cross-examine. Indeed, those pages of the transcript to which L took us were evidence of this. Finally, L himself acknowledged
the fairness of the hearing when at page 38 (AB) (see also page 63a (TFI)) he said:-

“Okay. So what I want to say is thank you very much for offering us such opportunity to tell the story. One thing
really. I told my son “This world is not perfect. Many problems, but since we’re lucky to live in Australia, the law
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here has got the power, so can return the justice to you. You believe this” because he’s got a long way in his life to
go. This is the first time.”

104 Further, there was nothing at all in this case to indicate that, within the principle in Stead v State Government Insurance
Commission [1986] 161 CLR 141, the appellant was denied by the Commission any chance of a favourable outcome, even if
there had been a denial of natural justice or procedural fairness, which there was not. That ground is clearly not made out.

General Observations on the Grounds of Appeal
105 The basis of the decision at first instance was simple. The Commissioner found that there was no dismissal and therefore that

the Commission had no jurisdiction. The grounds, as they are framed, except ground 4, do not attack that finding. They are, for
the most part, on a fair reading, irrelevant, as are the orders sought.

106 The Commissioner correctly found that there was no dismissal and therefore no jurisdiction to hear and determine the matter. L
himself gave no evidence at first instance, nor is there any record that he sought to, although the Commissioner advised him to
call witnesses. In particular, attempts to allege that the allegation by the appellant’s workmates were fraudulent and forged
which were made on the appeal were not made at first instance. Their relevance, in any event, given that the Commissioner
admitted the written statements of allegation only as evidence of the fact that the allegations were made and not their truth, and
the investigation of the allegation seeking the appellant’s response was not completed, is very doubtful.

107 Much of what L said in submissions to the Full Bench sought to augment from the bar table evidence given at first instance by
evidence which was not given at first instance, and therefore which was properly excluded by the operation of s.49(4) of the
Act (see FCU v George Moss Ltd 70 WAIG 3040 (FB) and Orr v Holmes and Another [1948] 76 CLR 632). In particular, the
evidence sought to be given was reasonably adducible at first instance, and/or was irrelevant to and could have no bearing on
the outcome of the proceedings.

108 For those reasons, the appeal had no merit at all.
Applications to Extend Time
109 There was also an application on behalf of the appellant to extend time within which to appeal and within which to file

applications to extend time.
110 The decision appealed against was perfected by being deposited in the Registrar’s office at this Commission on 14 May 2003.

The notice of appeal was filed herein on 18 June 2003. The only evidence for the reason for the delay of over one month was
that the order had been forwarded by this Commission to L late. L was not able to say when it arrived or refer to the date or
any document evidencing this.

111 The relevant authorities are, however, Ryan v Hazelby and Lester trading as Carnarvon Waste Disposals 73 WAIG
1752 (IAC), Tip Top Bakeries v TWU 74 WAIG 1189 (IAC) and Gallo v Dawson (1990) 64 ALJR 458.

112 In this case, applying the relevant authorities, the appellant failed to establish, as he was bound to do, that the appeal had any
merit, nor did he establish that the delay in filing the appeal was properly explicable and not his fault. Accordingly, the justice
of the matter was not established to lie with the applicant/appellant, and there is no merit in the application. We would
therefore dismiss the applications, and we would therefore, for that reason, dismiss the appeal.

The Appeal
113 If our dismissal of the application to extend time were wrong, then, for the reasons which we have expressed, the appeal is not

made out and should be dismissed. We would therefore dismiss it, in any event.
Finally
114 This was a matter which is somewhat unfortunate. It is not a matter which should reflect on the young people involved, nor on

the respondent’s witnesses. The simple fact is that no guilt was established in the appellant, there can be no reflection either on
him or those who made the allegations. The investigation was not completed and the matter should be left there.

115 For our part, we would propose, unless there is objection, for the protection of the appellant infant to refer to him as JL and his
father as L in the heading and text of these reasons and the appeal documents. We have already referred to the two other crew
persons by their first names only. Unless there is an objection expressed in writing to the Full Bench within 48 hours of the
date hereof with notice to the other party, that is what we would do.

Order accordingly

_________
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Order
This matter having come on for hearing before the Full Bench on the 28th day of August 2003, and having heard L, as agent, on
behalf of the appellant, and Ms R Harrison (of Counsel), by leave, on behalf of the respondent, and the Full Bench having reserved
its decision on the matter, and reasons for decision being delivered on the 23rd day of September 2003 wherein it was found that the
appeal should be dismissed, it is this day, the 23rd day of September 2003, ordered that appeal No. FBA 14 of 2003 be and is hereby
dismissed.

By the Full Bench
(Sgd.) P. J. SHARKEY,

[L.S.] President.

____________________
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Respondent Mr J Winters, Industrial Officer
_________________________________________________________________________________________________________

Reasons for Decision
1 These are the unanimous reasons for the decision of the Full Bench.

INTRODUCTION
2 This is an appeal by the above-named appellant (hereinafter called “Burswood”) against the decision of the Commission,

constituted by a single Commissioner, made on 4 August 2003 in matter No C101 of 2003.
3 The appeal is brought pursuant to s.49 of the Industrial Relations Act 1979 (as amended) (hereinafter called “the Act”).
4 We reproduce hereunder the order appealed against, including the recitals thereto, because the reasons for the order appear

only as part of the recitals to it (see pages 8-9 of the appeal book (hereinafter referred to as “AB”)):-
“WHEREAS on 26 May 2003 the applicant applied to the Commission for a conference pursuant to Section 44 of
the Industrial Relations Act 1979 (“the Act”); and
WHEREAS on 10 June 2003 the Commission convened a conference for the purpose of conciliating between the
parties in relation to Mr Kieran Neal, a member of the applicant union, and the parties undertook to negotiate about
the issues; and
WHEREAS a report back conference was held on 16 July 2003 and the Commission was advised that the issues in
dispute remained unresolved and the parties undertook to hold further discussions; and
WHEREAS a report back conference was held on 31 July 2003 and the Commission was informed that the
applicant and the respondent remained in dispute in relation to the terms and conditions of employment being
offered to Mr Neal and back pay owing to Mr Neal, and at the conference Mr Neal was advised that if he did not
accept the respondent’s offer of alternative employment that he would be terminated; and
WHEREAS a further conference was convened for 1 August 2003 to hear from the parties in relation to whether or
not the issues in dispute should be set down for hearing and determination and having heard from the parties the
Commission formed the view that in the circumstances the issues in dispute should be set down for hearing and
determination and that Mr Neal should be redeployed to the position of Electronic Gaming Assistant;
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Act, and in particular
s.44(6)(ba)(ii), hereby orders:

1. THAT Burswood Resort (Management) Ltd redeploy Mr Kieran Neal forthwith to the full-time
position of Electronic Gaming Assistant under the terms and conditions as detailed in
correspondence from Ms Kathleen Drimatis to the applicant dated 23 June 2003.
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2. THAT Mr Neal shall remain employed in this position under these terms and conditions whilst the
Commission hears and determines the following—
a) Whether or not Mr Neal is owed wages for the hours that he has been fit to work but has not

been offered work by the respondent.
b) The terms and conditions of employment that should apply to the work that Mr Neal is

undertaking in his role as an Electronic Gaming Assistant.”
GROUNDS OF APPEAL

5 It is against that decision that Burswood now appeals. The appeal is made on the following grounds (see pages 2-4 (AB)):-
“1. The Commissioner erred in law in making the order [2003 WAIRC 08920] pursuant to section 44(6)(ba)(ii)

of the Industrial Relations Act 1979 (WA) (“the Act”), without making a finding that the order was
necessary or required or connected to enabling conciliation or arbitration of the matters in question.

Particulars
(a) The order obliges the Appellant to redeploy a Mr Kieran Neal forthwith to the position of Electronic

Gaming Assistant and the Commissioner did not find the redeployment of Mr Neal was necessary or
required or connected to enabling conciliation or arbitration of the matters in question.

(b) The order does not maintain the status quo pending conciliation or arbitration of the matters in
question and the matters in dispute are not advanced by the making of the order.

 2. The Commissioner erred in law by making an order that the Appellant redeploy Mr Neal in a position to be
created of Electronic Gaming Assistant when the Commission is without power to make such an order.

Particulars
(a) There is no position of an Electronic Gaming Assistant in the Appellant’s business.

 3. The Commissioner erred in law by making the order pursuant to section 44(6)(ba)(ii) of the Act operating as
a final order and not an interim order.

Particulars
(a) The order requires the Appellant to continue to redeploy Mr Neal in the created position beyond the

period the Commissioner determines the outstanding matters identified in clause 2 of the order.
 4. The Commissioner erred in law by failing to give any reasons for decision as required by section 35 of the

Act. In the alternative, the reasons for decision contained in the preamble to the order are so manifestly
inadequate as to constitute a failure by the Commissioner to properly exercise the Commission’s
jurisdiction.

 5. The Commissioner erred in law by failing to issue minutes of the Commissioner’s proposed order in
accordance with the requirements of section 35 of the Act.

 6. The Commissioner erred in law by failing to afford the parties an opportunity to speak to the minutes of the
Commissioner’s decision in accordance with the requirements of section 35 of the Act.

 7. Such other grounds as the Commission deems just.
 Public Interest
 8. If the order is held to be a finding, the appeal raises matters that are of such importance that in the public

interest leave to appeal should be granted.
Particulars

(a) The order made is not connected to enabling conciliation or arbitration of the matters in question.
b) The order is made without power.
(c) The question of the Commission’s power to require an employer to create a position that meets the

abilities of an employee has not previously been determined by a Full Bench.
(d) The Commissioner failed to comply with section 35 of the Act.
(e) The failure to give any reasons for decision, or adequate reasons for decision.

 Order Sought on Appeal
 9. The Appellant says the order made by the Commissioner should be quashed.”

BACKGROUND
6 The above-named respondent (hereinafter called “the ALHMWU”) is an organisation of employees as the term “organisation”

is defined in s.7 of the Act.
7 Burswood is an employer and was, at all material times, the employer of Mr Kieran Neal. At all material times Mr Neal was

employed in a gambling casino conducted by Burswood at Perth in the State of Western Australia.
8 Mr Neal, one assumes, was, at all material times, a member of the ALHMWU.
9 The ALHMWU made an application to the Commission, pursuant to s.44 of the Act, for the Commission to hold a conference

under that section. Burswood was named as a respondent to the application, which was filed on 26 May 2003 and which bears
the number C101 of 2003.

10 The grounds of the application (see page 6 (AB)) are as follows:-
“Mr Kieren Neal, a member of the Australian Liquor, Hospitality and Miscellaneous Workers Union (“ALHMWU’)
is employed by Burswood Resort (Management) Ltd (“BRML”). Mr Neal previously worked as a Croupier,
however suffered an injury at work and as a result of that injury was unable to continue in his position as a
Croupier. Mr Neal had a workers (sic) compensation claim and that claim was settled. A condition of the settlement
was that Mr Neal was not to work in his old role as a Croupier.
Since Mr Neal’s return to work at BRML, he has not been provided with any suitable alternative employment. He
has not been required to work on a full time basis, despite still being a full time employee.
Mr Neal is a long service employee at Burswood and has worked there in excess of fifteen (15) years. He has
numerous financial commitments and, due to Mr Neal not being provided work, he is unable to meet those
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commitments. Mr Neal has worked one (1) shift in the past 2 ½ weeks and for all intents and purposes, is still a full
time employee.
BRML has not found Mr Neal suitable alternative full time employment, despite the efforts of Mr Neal applying for
numerous positions of BRML. It is the Union’s belief that BRML intends to sack Mr Neal.
The Union seeks the assistance of the Commission in resolving the issues of redeployment of Mr Neal to a suitable
position within Burswood, compensate Mr Neal for the hours that he has not been paid for, given he is a full time
employee, and ensure Mr Neal is not unfairly dismissed.
…”

11 The matter came on for s.44 conferences, and an order was, in due course, made, in the terms which we have reproduced
above.

12 It should be observed that on 23 June 2003, whilst conferences in the Commission were continuing, Burswood wrote to
Mr Neal making an offer to employ him, which was, in fact, not accepted, the offer only being open until close of business on
Wednesday, 25 June 2003 (see pages 10-12 (AB)).

13 What led to the application and orders being made was the following chain of events.
14 As a result of a work related injury, which occurred in or about November 2000, Mr Neal had to absent himself from work and

received workers’ compensation benefits in respect of the injury.
15 On or about 6 March 2003, a settlement of the claim in relation to that injury included an acceptance that he could not, at any

time in the future, return to the duties of a croupier/dealer, the position which he occupied.
16 From the time when he was injured to December 2002 Mr Neal performed modified or light duties as a croupier/dealer.
17 He then received further medical advice, and following that advice, he ceased to perform any work as a croupier/dealer.
18 He was placed on a “work capacity” program by Burswood to assist him in finding suitable alternative employment. This

provided training for him in new work and some “intermittent work” in which he performed various tasks for Burswood.
19 In or about May 2003, it was said by Burswood that its capacity to find alternative work for him had diminished. It therefore

ceased to pay him any wages or salary. The application at first instance was then made. It is significant that the application
reflected a central concern of the ALHMWU that Mr Neal would be dismissed and that is substantially what it sought to
prevent (AB 6).

20 There were conciliation conferences between the parties held by the Commissioner at first instance on 10 June 2003 and on
16 and 31 July 2003. At the conclusion of the conference on 31 July 2003, all matters remained in dispute between the parties.

21 Accordingly, the Commissioner directed that a further conference take place at 3.30pm on Friday, 1 August 2003, which it did.
That conference, it was clearly submitted, took place to determine what, if any, “interim orders” should be made and whether
or not any matters should be set down for hearing and determination.

22 The ALHMWU filed written submissions and a minute of proposed order, before that conference, and relied on s.44(6)(ba)(i)
and s.44(6)(bb)(i) of the Act as the basis for an order.

23 Burswood objected to any “interim” order being made, submitting that none of the “requirements of the Act” for making an
order had been established to exist.

24 Burswood gave an undertaking to the Commissioner at first instance at the conference that Mr Neal would not be terminated
from his position as a croupier/dealer without giving the Commission and the ALHMWU at least seven days written notice.
That undertaking was characterised on appeal by Mr Winters, who appeared for the ALHMWU, as a shallow undertaking, and
it certainly was, given that a central issue was whether Mr Neal would be dismissed or not.

25 Burswood also submitted that the Commission is without power to make an order requiring an employer to create a new
position, which meets the abilities of an employee who is no longer fit to perform the work contemplated by the employee’s
contract of employment. Further, it was asserted that, in any event, the merits of the case were against an order being made.

26 At the core of this matter was the risk of Burswood terminating Mr Neal’s employment and the wish of the ALHMWU to
prevent that occurring.

27 We should also say that, at the time and now, there was and is a dispute about the effect of an offer made by letter by
Burswood to the ALHMWU dated 23 June 2003 (see pages 10-12 (AB)). The letter made it clear that in the course of the
conference on 10 June 2003, Burswood had been “able to combine some tasks to form a full-time role” for Mr Neal. Further,
the letter said:-

“This role involves the combination of the full range of TAB Operator duties and one minor task currently
performed by Electronic Gaming Attendants, which is the function of processing hand pays”.

28 The offer was made subject to certain conditions outlined in the letter. The letter was also expressed to be subject to acceptance
by close of business on Wednesday, 25 June 2003. There was no evidence that the offer contained in the letter had been
accepted on the conditions offered in the letter or that the offer had been varied and accepted.

29 The ALHMWU’s case, inter alia, is that it accepted the offer, but that the terms and conditions applying to the position were
not agreed. Burswood maintains that the offer was not accepted and therefore lapsed.

30 One sticking point is and was that the ALHMWU wishes the position to be an “award” position, and Burswood does not agree
to the position being an “award” position.

31 It was quite clear, as the Commissioner at first instance found, and that finding was not disputed, that a dispute remained
between the parties about the terms and conditions of the employment being offered, and that if Mr Neal did not accept the
offer, that he would be dismissed. It is not clear whether that offer is the offer referred to the letter of 23 June 2003, or another
offer.

32 It is quite clear that the offer of employment of 25 June 2003 could not be accepted in part, that is that the position could not be
accepted and the terms and conditions agreed later. That was not the nature of the offer. In its terms, unless the offer were
accepted, it clearly lapsed. That was the case.

33 In any event, it is quite clear that no offer of employment made by Burswood was accepted by the ALHMWU. What is quite
clear is that there were no matters in dispute agreed to, and that the Commissioner proceeded to arbitration, listing the matter
accordingly in accordance with s.44(9) of the Act. Further, the Commissioner declared that the two issues were to be
determined by arbitration.

34 The Full Bench was informed by the parties that the matter was listed for hearing and determination by way of arbitration on
18 September 2003.
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35 We now turn to the grounds of appeal.
Ground 1 and 3
36 The complaint about the order made, in that ground, is that the Commissioner at first instance made an order pursuant to

s.44(6)(ba)(ii) of the Act without making a finding that the order was necessary or required or connected to enabling
conciliation or arbitration of the matters in question.

37 The complaint in the ground further alleges that the order requiring Burswood to deploy Mr Neal was not expressed by the
Commissioner at first instance to be necessary or required or connected to enabling conciliation or arbitration of the matters in
question. Further, it was not expressed to be directed to maintaining the status quo pending conciliation and/or arbitration of
the matters in dispute. Further, these objects were not advanced by the making of the order.

38 The powers conferred by s.44 of the Act on the Commission, constituted by a single Commissioner, are now well settled.
S.44(6) empowers the Commission to, pursuant to s.44(6)(ba) and (bb) of the Act, give certain directions and make certain
orders. The Commission may do so only “at or in relation to a conference”.

39 Under s.44(6)(ba), the Commission can make certain orders only if it holds the opinion that such directions and/or orders will:-
a) prevent the deterioration of industrial relations in respect of the matter in question until conciliation or arbitration

has resolved that matter.
b) enable conciliation or arbitration to resolve the matter in question; or
c) encourage the parties to exchange or divulge attitudes or information which in the opinion of the Commission

would resist in the resolution of the matter in question.
40 Under s.44(6)(bb), the Commission may also, inter alia, again with respect to industrial matters, give any direction or make

any order which the Commission is otherwise ordered to make under the Act. Such an order under s.44(6)(ba) or (6)(bb) must
be temporary and for the limited purposes. The Commission cannot determine the matter in dispute before the Commission,
and that can only be done by the Commission in the exercise of its arbitration power, not arising out of s.44(6).

41 This order was expressed as a final order which determined the dispute between the parties about Mr Neal’s employment
future which was entirely in dispute still. To do so was beyond power.

42 The exercise of the power in the absence of agreement was beyond the power conferred by s.44(8)(d) of the Act, because there
was no order by agreement or consent.

43 In this matter, the conciliation conference which had taken place over a number of dates, had concluded within the meaning of
s.44(9). The question, dispute or disagreement in relation to the industrial matter before the Commission was not settled by
agreement. Therefore, the only power apart from powers under s.44(6) which the Commission could exercise was the power to
hear and determine the question, dispute or disagreement which, partly, the Commissioner set out to do. There is nothing in the
order or recitals, express or implied, which would establish that the order was made because of the requisite opinion founded
on s.44(6)(ba) or that the power was validly exercised pursuant to and within the prescription of s.44(6)(ba).

44 Indeed, on a fair reading, the order could not be said to facilitate arbitration because it purported, in an order made at the final
conciliation conference, to resolve without arbitrating it, a question which was in issue and part of the industrial matter before
the Commission and which required determination since there was no agreement. Most cogently, the order was incompetent
because it was an order purporting to finally determine the essence of the matter in dispute without agreement or without
hearing or determining the matter and made out of a conciliation conference.

45 Thus, on a fair reading of the order appealed against, nothing was said in it to indicate that the order is founded on or within a
power conferred on the Commission by s.44(6) or otherwise by s.44.
In particular,

(a) There is no declaration or assertion or expression that the orders were made to prevent the deterioration of
industrial relations in respect of the matter until conciliation or arbitration resolved the matter in question.

(b) There is no declaration or expression or assertion that the order or orders made are being made in order to
enable conciliation or arbitration to resolve the matter in question. Indeed, orders could not be made to enable
conciliation to resolve the matter in question because matters had proceeded past that stage.

(c) From the tenor of the orders it is clear that the Commission has not made an order of a temporary nature but
has, in the absence of agreement, purported to finally determine a matter not agreed, which the Commission
was not empowered to do. That is, the Commission purported to order a redeployment in employment when the
question of any employment in the future by Burswood was entirely part of and the essence of the matter in
dispute.

(d) Further, the order is beyond power because part of it is not interim but is final in that redeployment to a new
position is ordered, but not ordered for a finite period or on an interim basis or for the express and limited
purposes of preventing the deterioration of industrial relations in respect of the matter in question.

(e) In particular too, the words limiting the orders “until arbitration has resolved that matter” were not used and
should have been in those express terms or something similar.

(f) The Commission acted beyond power in purporting to make a final order determining the matter in dispute
without proceeding to arbitration when there was no power to do so, there being no agreement reached between
the parties.

(g) The Commission also erred and acted beyond power in failing to place the whole of the dispute before itself for
arbitration.

(h) The Commission’s duty was to refer the whole of the dispute for arbitration (see Registrar v AMWU (1989)
69 WAIG 1904 at 1906 (FB) where these matters were generally canvassed by the Full Bench).

(i) We quote the dicta of the Full Bench (Sharkey P, Coleman CC and Salmon C) in that case, as follows:-
“There is no doubt that s.44(6)(ba) and (bb) orders can only be made on an interim basis and not to
finally dispose of a matter, and that they must be clearly made in the words of s.44(6) “at or in relation
to a conference” under this section. It is also clear that all s.44(6) orders are for a limited purpose. What
happens is that the Commission summonses parties to a conference of its own motion or upon the
application of a party named in s.44(7)(a). If agreement is reached at the conference then the
Commission may make an order or not under s.44(8). If at the conclusion of a conference held under
s.44 the matter has not been settled by agreement between all of the parties, then the Commission
constituted in accordance with s.44(11) and (12) is empowered to hear and determine the question,
dispute or disagreement and may make an order binding on the parties.”
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46 For all of those reasons the Commission acted without and or beyond the power conferred on it by s.44 and the orders made by
the Commission were invalid.

Grounds 4, 5 and 6
47 We now turn to grounds 4, 5 and 6. It is trite to observe that the Commission is required to give adequate reasons for decision

to comply with the mandatory requirement of s.35 of the Act (see Ruane v Woodside Offshore Petroleum Pty Ltd 71 WAIG
913 at 914-5 (FB) and see also Robe River Iron Ore Associates v Amalgamated Metalworkers and Shipwrights Union (1990)
69 WAIG 990 at 996 (IAC) per Nicholson J).

48 The reasons given in the recital to the order do not at all explain why the order was made, and certainly do not do so
adequately within the principle in Ruane v Woodside Offshore Petroleum Pty Ltd (op cit). Our observation of the omissions
from the order and the recital to the order above explain the lack of reasons. The words used however, are so general that they
are insufficient to bring to the mind of the reader a clear understanding of why the order was made, particularly read with the
omissions from the order and reasons. (See also East v Picton Press Pty Ltd (2001) 81 WAIG 1367 at 1370 (FB)).

49 The Commissioner at first instance therefore erred in law by failing to provide the reasons for decision required by the statute
as a mandatory duty.

50 Ground 4 is therefore made out.
51 Ground 5 alleges that the Commissioner at first instance erred in law by failing to issue minutes of the Commissioner’s

proposed order as s.35 of the Act requires, and therefore that the decision of the Commission, with certain exceptions, of which
this decision was not one, was not, as it should be, before it was delivered, drawn up in the form of minutes which are then
required to be handed down to the parties concerned. The parties then are required at a time fixed by the Commission to be
entitled to speak to the minutes of the decision after which the Commission may vary the decision.

52 At first instance the Commission did not comply with its statutory duty under s.35 of the Act in that it failed to:-
a) Draw the order up in the form of minutes before it was delivered, or at all.
b) Hand minutes down to the parties concerned.
c) Fix a time for them to speak to matters contained in the minutes.

Further, contrary to its statutory duty the Commission omitted to comply with (a), (b) and (c) above when the parties did not
consent to a waiver of the requirements of s.35 of the Act and further delivered a decision without doing what we have said
above was required by the Act to be done.
There was therefore a clear breach of the mandatory duty of the Commission under s.35 and the order made had no statutory
validity and was null and void.

53 Accordingly, the Commissioner at first instance erred in law, and grounds 4, 5 and 6 are made out.
Ground 2
54 By this ground, it was alleged that the Commissioner at first instance erred in law in making an order that Burswood redeploy

(ie) re-employ Mr Neal in a position to be created, namely that of electronic gaming assistant at Burswood, because the
Commissioner is without power to do so. As we understand the submissions in support of that ground, there is no power to
order re-deployment if that means that a position has to be created by the employer. Such a power, it is said, does not exist.
The only power which can be exercised in that respect is pursuant to s.23A of the Act, so the submission went, and such a
power, as that that was purported to be exercised, does not exist under s.23A. That is not an argument which can relate to this
matter. This matter was not a claim of unfair dismissal at all. It is quite clear that, at all material times, there had been no
dismissal. It is still the case that Mr Neal has not been dismissed. Indeed, as was admitted by the parties, and as was common
ground, the main issue was the prevention of Mr Neal’s dismissal and the question of redeployment to prevent dismissal.

55 It was the case that Burswood had made an offer to redeploy him to resolve that dispute, but that the offer had not been
accepted. The question of redeployment after a dismissal simply did not arise there being no dismissal and that argument had
no application to this case. Accordingly, there is no merit in that ground, for those reasons.

56 Further, there is an unlimited power, in our opinion, limited only by the four corners of the Act, under s.44 to make orders on
an interim basis for the purposes prescribed by s.44. It is obviously within power to require the employer, pending and for the
purposes of conciliation and/or arbitration, to order employment of a person for that time whether a position has to be found
for him/her or not. The limitations applying under s.23A may not therefore apply to an order made under s.44(6).

Finding or Final Decision ?
57 No real question arose about whether the decision was a finding or not, it being accepted by the parties that the decision

appealed against was a “finding” as defined in s.7 of the Act and the matter proceeded on that basis.
58 Quite clearly, the decision, as it stands, is a decision within the meaning of “finding”, as defined in s.7 of the Act, which is a

decision, determination or ruling made in the course of proceedings that does not finally decide, determine or dispose of the
matter to which the proceedings relate, because only part of the matter purports to have been disposed of. Further, part of the
matter has not been disposed of, and, thus, whilst part of the matter remains undisposed of on a final basis, then the decision is
a “finding”. Put another way too, if only part of a matter is determined, the matter, as a whole matter, is not finally decided or
disposed of because there is more to be decided. That was the case here of course, even if the Commission had acted within
power, which it had not.

59 In any event, it was, as we observed above, not within the competence of the Commission to even partly dispose of the matter.
60 However, in our opinion, within the meaning of s.49(2a) of the Act, the matter is one of such importance that in the public

interest an appeal should lie because:-
a) This was a case where the Commission acted beyond or without power.
b) S.35 of the Act had not been complied with in a number of respects rendering the proceedings invalid.
c) The question of re-employment and of availability of a position arose for the first time. (See s.23A(4)).

(See generally Robe River Iron Ore Associates v Amalgamated Metalworkers and Shipwrights Union (1989) 69 WAIG 1873 at
1878-1879 (FB)).

61 For all of those reasons, we would find, within the meaning of s.49(2a) of the Act that the question before the Commission was
a matter of such importance that in the opinion of the Full Bench an appeal would lie, and, for those reasons, we also agreed to
uphold the appeal and quash the decision at first instance.

_________
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Reasons for Decision
THE PRESIDENT—

INTRODUCTION
1 This is an appeal brought pursuant to s84 of the Industrial Relations Act 1979 (as amended) (hereinafter called “the Act”).
2 It is an appeal against a decision made by the Industrial Court at Perth constituted by an Industrial Magistrate. There is an order

(see page 6 of the appeal book (hereinafter referred to as “AB”)) which was made on 2 July 2003 in claim No M61 of
2003 which, formal parts omitted, reads as follows:-

“By consent, it is ordered that:-
1. The respondent shall pay the claimant $12,115.43 forthwith.
2. The respondent shall pay the claimant $87.00 costs.”

GROUNDS OF APPEAL
3 It is that decision, a “decision” as that term is defined in s84 of the Act, which is appealed against on the following grounds

(see page 4 (AB)):-
“In an Interlocutory Application dated 10 June 2003 the Appellant sought certain Orders.
In a hearing before Magistrate R H Burton IM on the 2nd July 2003 no evidence was led, the Respondent
consenting to judgment.
The Appellant now appeals the Magistrate’s Orders on the following grounds—
1. In paragraph 1l in the transcript of the proceedings clearly shows that the Magistrate intended that Consent

Orders be issued.
2. The Magistrate erred in issuing the Orders in a form different to those sought.”

4 It should be noted also that the above grounds and the amended grounds to the notice of appeal filed herein do not appear in
copy form in the appeal book (see pages 3-4 (AB)). The grounds in the appeal book are different and the notice of appeal was
not sought to be amended to reflect those grounds. Thus, the grounds of appeal before the Full Bench were those filed herein
and not those in the appeal book. The appeal was therefore heard and determined on the grounds of appeal as filed. It should be
noted, in any event, that all material questions relating to the power to order the payment of interest are dealt with hereinafter.

5 On the date fixed for the hearing of the appeal, 2 July 2003, Mr Foy appeared for himself as appellant, but no one appeared for
or on behalf of the respondent(s). Notice of hearing of the appeal was given to the respondent by post care of Mr A Jukes at
PO Box 406, Melville, to the address which notices were required by Mr Jukes to be sent. (Mr Jukes had represented the
respondent at first instance). The Full Bench was therefore satisfied, and expressed itself as satisfied, that notice of hearing,
being notice of proceedings, had been duly given to the respondent, and proceeded to hear the matter pursuant to s27(1)(d) of
the Act.

BACKGROUND
6 An order made by the Commission, constituted by the Chief Commissioner, in application No 1919 of 2002, made by consent,

and which it was alleged had not been complied with, appears at page 10 (AB) in copy form, and reads as follows:-
“WHEREAS a meeting of the parties was held before a Deputy Registrar of the Commission on 4 February 2003;
and
WHEREAS by consent, the parties agreed that an order of the Commission should issue in the terms identified in
this order.
NOW THEREFORE pursuant to the powers vested in it by the Industrial Relations Act, 1979, the Commission
hereby orders—
THAT the Respondent pay to the Applicant the gross sum of $12,115.43 on or before 17 March 2003.”

7 That order was made upon application to the Commission pursuant to s29(1)(b)(ii) of the Act by the then applicant, Mr Terence
Gordon Foy.

8 Mr Foy made an application in Form 2 to the Industrial Magistrates’ Court (General Jurisdiction) Regulations 2000, in the
Industrial Magistrate’s Court on 4 April 2003 for the enforcement of the order pursuant to s83 of the Act.

9 The appellant complained by claim No M61 of 2003, to the Industrial Magistrate’s Court at Perth, that the respondent
employer had failed to comply with an award, agreement or order made by the Commission, constituted by the Chief
Commissioner, in application No 1919 of 2002.

10 The application sought enforcement of the order made by the Commission constituted by the Chief Commissioner and that was
an order that the gross sum of $12,115.43 be paid to the claimant on or before 17 March 2003 ((ie) that the order of the
Commissioner be enforced).

11 By the application filed on 4 April 2003, the appellant sought the following orders:-
a) That the respondent pay monies due in the sum of $12,115.43
b) That the respondent pay pre-judgment interest.
c) That the respondent pay the costs of this application and service of documents.

12 By an application filed on 10 June 2003 (page 5 (AB)), and styled an interlocutory application, Mr Foy purported to seek
generally different orders for interest from those sought in the original application filed at first instance (see page 11 (AB)).

13 However, the original application was not amended, nor was it sought to be, and the only application on which the Industrial
Magistrate’s Court could proceed was the original application filed at first instance. The only reference to interest properly
before the court was the reference to pre-judgment interest in that application ((ie) the application of 4 April 2003) (see
page 11 (AB)).

14 I would add that an interlocutory application in a matter such as this would, in fact, be incompetent.
15 On 2 July 2003, the claimant, Mr Terence Gordon Foy appeared in person and Mr Anthony Jukes appeared for the respondent

in the Industrial Magistrate’s Court at Perth. Mr Foy advised the Industrial Magistrate that he was seeking enforcement of the
consent order “granted by the court about a month, six weeks ago”. Costs were also sought.

16 The order sought, that is enforcement of the above-mentioned consent order made in the Commission, was not objected to by
Mr Jukes (see page 8 (AB)). The order issued as a consent order and is not challenged by the respondent on this appeal.
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17 When the matter came on before the learned Industrial Magistrate, Mr Foy, who appeared for himself, announced that he was
seeking enforcement of the consent order. Mr Jukes said that he did not object to the order sought. His Worship then
announced the terms of the order:-

“Order by consent that the respondent pay the applicant its twelve thousand eleven hundred (sic) and fifteen dollars
and forty three cents.”

18 The appellant sought an order for costs of the application to the Industrial Magistrate’s Court, which was granted, but he
sought no order for the payment of interest. No party objected to the terms of the order as proposed, and His Worship then
made the order.

ISSUES AND CONCLUSIONS
19 The complaint of the appellant on this appeal was that no order for interest to be paid on the monies ordered to be paid, by the

Commission, from the date of termination of employment to the date of the Industrial Magistrate’s decision, was made.
20 The application made was an application made within the general jurisdiction of the Industrial Magistrate’s Court (see

s81CA(1) of the Act). It is not “a civil penalty provision”, as defined in s7 of the Act, for the purposes of s83E of the Act.
21 The application before the Industrial Magistrate’s Court, at first instance, was an application made under s83 of the Act. It is a

competent application for enforcement, since the order of the Commission is “an instrument to which this section applies”
within the meaning of s83(2) of the Act.

Judgment by Consent
22 The Commission made an order by consent which did not contain any provision for “pre-judgment” interest.
23 It is not in issue that the order reflected what the parties had agreed, and it was not, nor could it be so submitted otherwise in

these proceedings. As I understand it, the complaint is that in making its order by consent also for the enforcement of the
Commission’s order, the court erred in making no order for the payment of interest. This appeal actually seeks the setting aside
and variation of an order of the Industrial Magistrate’s Court in appeal proceedings brought under s83 of the Act.

24 First, it is necessary for me to say that a consent order, such as that appealed against, has the same binding force as an order
given after a contested hearing (see Kinch v Walcott [1929] All ER 720 and see also Darcy v Baines (1995) 12 SR (WA) 285,
and Crago v McIntyre [1976] 1 NSWLR 729).

25 Once a judgment by consent has been formally entered, then all of the parties must join in a consent to set it aside. In this case,
effectively it is sought to set the “judgment” aside after the order of the Industrial Magistrate’s Court was made and the court
was functus officio. Normally, a judgment is set aside only where it is shown that the consent to it being made was given by
mistake or that one of the parties was taken by surprise (see Harvey v Phillips [1956] 95 CLR 235 and Harvey v Croydon
Union Rural Sanitary Authority [1881-1885] All ER 1031). A consent judgment will also be set aside where it is obtained by
fraud, but that is entirely irrelevant to the circumstances of judgment being given by consent in this matter.

26 Further, in this case, it was not suggested that the consent was given by mistake or fraud, or that one of the consenting parties
was taken by surprise. It is noteworthy that in the course of the proceedings in the court no order for interest was sought, in any
event.

27 There is therefore no basis for setting the order made by consent, and the agreement supporting it, aside and/or varying it.
The Power of the Industrial Magistrate’s Court
28 An important question which arises in this matter is whether the Industrial Court had or has a power to order the payment of

interest on an amount ordered to be paid to a party pursuant to a consent order of the Commission, which order has not been
complied with.

29 It is trite to observe that there is no express power conferred on the Industrial Magistrate’s Court in proceedings brought
pursuant to s83 of the Act to enforce the payment of an amount ordered to be paid by the Commission, to order that the
“defaulting party” pay interest on the amount unpaid.

30 It is trite to observe, too, that the Industrial Court’s jurisdiction is restricted to the enforcement of the order. There is no power
in s83 of the Act to vary or alter the order made by the Commission, and s34 of the Act forbids such a course being taken, in
any event.

31 Accordingly, if the application at first instance were an application for pre-judgment interest on the amount ordered to be paid,
then there is no power to make such an order.

32 As I have said, there is no express power conferred on an Industrial Magistrate’s Court to order the payment of interest in an
application to enforce an order of the Commission. Such an order would, as I understand it, be an order that from the date
when the failure to comply with the order was established, there should be paid interest on the amount of the judgment, or,
alternatively, from the date when the Commission order which had not been complied with was made.

33 An application to enforce an order of the Commission, “an instrument to which this section applies”, is made and validly made
only pursuant to s83(1) of the Act (see also s83(3)). It is, too, an order made within the general jurisdiction of the court (see
s81CA(1) of the Act).

34 It was open in this case to the Industrial Magistrate’s Court, once the contravention or failure to comply with the order of the
Commission was proved, to issue a caution or impose a pecuniary penalty, in this case, a maximum of $2000.00 (see s83(4) of
the Act). This was not done. If there is a contravention of or failure to comply, which is proved, then the Industrial Magistrate’s
Court may, in addition to imposing a penalty pursuant to s83(4) (my emphasis), “make an order against the person for the
purpose of preventing any further contravention or failure to comply with the provision”. An order that monies ordered to be
paid by the Commission should be enforced and the monies paid, which was the order made by the Industrial Magistrate’s
Court, is plainly and clearly such an order and within power (see s83(5)).

35 It is to be noted that such an order cannot be made except in addition to an order imposing penalties under s83(4). The words
“in addition to imposing a penalty under that subsection” makes that very clear (see s83(5)). Therefore an order under s83(5)
cannot be validly made unless it is preceded by and made with an order as prescribed by s83(4).

36 It is also significant that s83F of the Act prescribes that the Industrial Magistrate’s Court is required to name the name of the
person liable to pay a penalty or costs, and the name of the person to whom the penalty is or costs are payable (see s83F).

37 It is further noteworthy that s83F(2) prescribes that an Industrial Magistrate’s Court imposing a penalty by order under s83,
s83A, s83B or s83E may order that the amount of the penalty, or part of that amount, be paid to:-

“(a) a person directly affected by the conduct to which the contravention relates;
 (b) the applicant; or
 (c) the Treasurer.”
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38 In making an order for payment to a person referred to under s83F(2)(a) of the Act, the court must take into account any other
compensation that the person has received or is likely to receive in respect of the conduct concerned (see s83F(3)). Thus, an
order can be made that the amount of any penalty may be paid to the applicant, inter alios, in enforcement proceedings.

39 S83(6) provides that such an order may be made subject to any terms and conditions which the court thinks are appropriate. I
do not think that that provision empowers the court to order interest to be paid in the absence of the conferral of express power
to do so anywhere in the Act. I do not think, either, that the section confers a power to impose the payment of interest as a term
or condition of an enforcement order. It seems to me that, in the absence of argument to the contrary, a condition which is
validly imposable is a complementary condition to an order for enforcement such as a time limit on the payment of an amount
of money or the performance of a different requirement of an order.

S88 of the Act
40 S88 of the Act applies under s81CA to enforce proceedings, and, most relevantly, therefore, the Industrial Magistrate’s Court

may, on the application of the person or body entitled to claim the enforcement of a judgment, order, or direction, make such
order or give such directions, or both, as are considered necessary, and any such order or direction, or both, shall have effect
accordingly (see s88(4)).

41 S81CA(4) of the Act provides that s88 applies to and in relation to an Industrial Magistrate’s Court exercising general
jurisdiction as if:-

“(a) each reference to the Court in that section were a reference to the industrial magistrate’s court; and
 (b) “or the Presiding Judge” in section 88(4) were deleted.”

42 Therefore, because s88 applies, the Industrial Magistrate’s Court has the powers of the Presiding Judge or the Industrial
Appeal Court, conferred by s88(4).

43 Again, for the reasons which I express hereinafter, an order for interest to be paid on an amount not paid as it has been required
to be paid by an order, the enforcement of which order is ordered, is not competent and is beyond power.

44 Also, s88, for the purposes of s83 or other enforcement of an order of the Commission, confers power to make orders and
directions only to complement and support the orders for compliance which are specifically and expressly prescribed by s83,
and does not confer a power to order payment of interest.

45 S35 of the Local Courts Act 1904 provides that the several rules of law enacted and declared by the Supreme Court Act 1935,
shall be in force and receive effect in Local Courts, so far as the matters to which such rules relate shall be respectively
cognisable by such courts.

46 S142 of the Supreme Court Act 1935 provides as follows:-
“(1) Every judgment debt shall carry interest at such rate for every $100 by the year as the Treasurer from time

to time by notice published in the Government Gazette determines from the date of the judgment until the
judgment is satisfied, and the interest may be levied under a writ or warrant of execution on the judgment 16.

 (2) This section applies to a judgment in a Local Court, except where the amount of the debt, claim or demand
allowed by the judgment does not exceed $750.”

47 A “judgment” in the Local Court is defined to include “a judgment, order, or other decision or determination of a magistrate”
(see s3 of the Local Courts Act 1904).

48 It is not at all the case that an order of the Commission which is sought to be enforced can be described as a “judgment debt”
for the purposes of s32 of the Supreme Court Act 1935. I say that because the orders made for enforcement under s83 of the
Act are orders to enforce a “judgment” if the Commission order can be properly termed a “judgment” which, in my opinion, it
cannot. In other words, there is no statutory provision that interest will attach to an unpaid amount of monies ordered to be paid
by the Commission, in enforcement proceedings or in the Commission. Thus, there was no amount of interest claimable in the
enforcement proceedings.

49 In my opinion, it cannot be said that a power by implication is conferred by s32 of the Supreme Court Act 1935 to claim an
order for interest on a “judgment debt”. In any event, the Supreme Court Act 1935 does not apply as if an enforcement order
were a Local Court judgment. Simply put, it is not, nor is it deemed to be. This is because s81CA of the Act excepts it.
S81CA(2) provides that the powers of an Industrial Magistrate’s Court and the practices and procedures to be observed by it
when exercising general jurisdiction (which was the case at first instance) are those provided before by the Local Courts Act
1904, “as if the proceedings were an action within the meaning of that Act”. However, that prescription is subject to an
exception at the commencement of the section, which reads “Except as otherwise prescribed by or under this Act or another
law …”.

S83 of the Act
50 It is quite clear that s83 prescribes other express powers for the reasons which I have mentioned above. S83 is a quasi-penal

procedure peculiar to the Act, having no resemblance to an action in the Local Court and constitutes an exception to the
application of the Local Courts Act 1904 powers, practices and procedures to the Industrial Magistrate’s Court in its general
jurisdiction. That is borne out by an analysis of the above powers conferred by s83 to impose penalties and make other orders,
and not the least significant in a consideration of these matters is the ability of the Industrial Magistrate’s Court to order that
the penalties can be paid to an applicant for enforcement, and that penalties apply in a lump sum and daily for the failure to
comply with the Industrial Magistrate’s Court order to enforce, as is the case here. S83 therefore provides a separate and
distinct set of powers which are an exception to the general power conferred by s81CA(2).

51 I am not of the opinion, either, that s83A supports any different view. Certainly, s83A(1) is not, when read in the context of the
whole of the Act, a contrary prescription. I say that because the provision clearly relates, on a fair reading, to an
“underpayment” ((ie) the failure to pay an amount to which the employee is entitled under an award, an industrial agreement,
or an employer/employee agreement).

52 The long existing word “underpayment”, in the Industrial Magistrate’s jurisdiction, is one which identifies that sort of
payment, and is so used.

53 In any event, such an amount then is deemed to be a penalty (s83A(3) of the Act).
54 Therefore, a s83 order of any type is not a “judgment debt” and is not therefore susceptible to an order for interest for non-

payment, for the reasons which I have expressed above.
55 S83A, therefore, does not apply to a s83(1) order. Next, in any event, an order to pay an underpayment is deemed to be a

“penalty” and again, for that reason, is not a “judgment debt”. Interest therefore is not awardable, in any event, because the
s83(1) penalty provisions apply to a s83A order to remedy an underpayment (see also the recovery provisions which specify
what can be ordered to be paid ((ie) penalty and costs) and where there is no mention of interest) (see s83F of the Act).
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56 S83A(4) of the Act provides that nothing in s83A limits the operation of s83, which again reinforces the view which I have
expressed above.

57 It is to be noted, too, in support of this view that s83(2)(a), (b) and (c) instruments are all instruments “enforceable” in the
sense that the Industrial Magistrate’s Court determines rights and liabilities.

58 In relation to orders of the Commission, the Commission has determined the rights and liabilities in a particular instance and
made orders accordingly.

59 The Industrial Magistrate’s Court’s role is merely to determine whether there is a breach of an order already made in another
jurisdiction and then to enforce it. Enforcement orders of that type are sui generis, and stand alone.

60 In any event, a s83A order is a quasi-penal order and the amount ordered to be paid is a penalty which is correctly not
expressed, in the Act, to attract interest.

61 In my opinion, and insofar as the Industrial Magistrates’ Court (General Jurisdiction) Regulations 2000 are concerned, they
do not assist. First, regulation 54 might properly be argued to be ultra vires insofar as it relates to s83 orders. However, that is
not a matter which I can or do judge in this case.

62 Further, a s83(1) enforcement order is not “a cause of action” within the meaning of regulation 54(1), (2) and (4) of the
Industrial Magistrates’ Court (General Jurisdiction) Regulations 2000. It is an application to enforce an order made in
proceedings in the Commission with penalties, and there must be made first orders in relation to penalties under s83(4) of the
Act before any other additional orders can be made (see s83(5)). Because the penalty to be imposed in this matter is a s83(1)
penalty, regulation 54(3) does not apply. Further, regulation 54(4) does not apply because the proceedings are not commenced
as a result of a cause of action.

63 In my opinion, the Industrial Magistrates’ Court (General Jurisdiction) Regulations 2000 cannot validly apply to a s83(1)
order whether it also encompasses s83A or not, but that is another matter.

64 I would also add that regulation 54 should be read down so as to accord with the proper construction of s83 and s83A of the
Act, which I have expressed above. (In matters of construction see, generally, Project Blue Sky Inc and Others v Australian
Broadcasting Authority [1998] 194 CLR 355 at 381 and 384 per McHugh, Gummow, Kirby and Hayne JJ).

65 The Local Courts Act 1904 therefore does not apply to s83 enforcement proceedings of this type, nor do the Industrial
Magistrates’ Court (General Jurisdiction) Regulations 2000. There is and was no power to order the payment of interest. I
should add that I could form a different view if there are cogent arguments put to me. However, that is my construction of the
Act and the Industrial Magistrates’ Court (General Jurisdiction) Regulations 2000.

Conclusion
66 I therefore am satisfied that no power to order that interest be paid on the amount of an order of the Commission exists

because:-
a) It is not expressly conferred on the Industrial Magistrate’s Court.
b) Powers to impose a penalty and/or to make orders to prevent a non-compliance continuing are expressly conferred.
c) An order of the Commission is a “decision” not a “judgment”, and, in any event, orders of the Commission do not always

relate to pecuniary matters at all. This order of the Commission sought to be enforced is an order for the payment of an
amount of a contractual benefit, but not all of the orders of the Commission are orders that a pecuniary amount be paid.
Many are not.

d) On a proper construction of s83, if a person is not complying with an order of the Commission that person is subject to
the imposition of a penalty between $0 and $2000.00 or $0 and $500.00. Thus, the proper conclusion and correct
conclusion is that a power to order payment of interest on any amount ordered to be paid in compliance with the order
sought to be enforced has been deliberately omitted because of the pecuniary penalty powers and provisions already
existing in the section.

e) It is also noteworthy that failure to comply with a s83(5) order, such as was made at first instance, makes a person liable
to a penalty of $5000.00 and a daily penalty of $500.00. Thus, a failure to comply with the Industrial Magistrate’s Court
order attracts that penalty, as well (see s83(8)).

f) No such penalty provision attaches to any failure to pay a “judgment debt” in the Supreme Court, the District Court or the
Local Court, and that, I suggest, is because it is an entirely civil judgment relating to a civil debt, whilst the s83 powers
are obviously part penal and the exercise of the power results in the imposition of penalties. Again, that is why there is no
power prescribed to order interest to be paid. It is noteworthy, of course, as I have said above, that the amount of the
penalty can be ordered to be paid to the applicant by the Commission. Further, and significantly, the primary penalty
which must be imposed is a penalty as prescribed. Only then and in addition to it can there be an order otherwise by way
of enforcement. That is, it is made “in addition to” orders imposing a penalty.

g) It is arguable that since no penalty was imposed at first instance, another order, including any order to pay interest on the
amount ordered by consent to be paid, was not and could not be competent, although there is no appeal against the
decision on those grounds. Therefore, I make no finding on that point.

Finally
67 The Full Bench has no power to order the payment of interest from the date of the hearing at first instance until today. Second,

there is no power conferred on the Industrial Court to order the payment of interest on the amount of an unpaid “judgment
debt”.

68 Further, and significantly, what was sought to be set aside or varied, was a “judgment” by consent which could not be properly
varied or set aside.

69 The fact that no interest until the date of the consent order was ordered is simply not a matter within the jurisdiction of the
Industrial Court, the jurisdiction of which was confined to making an order to enforce the order of the Commission as an
“instrument to which this section applies”.

70 It is clear to me that there is no express or implied power in enforcement proceedings to order the payment of interest, and
certainly no power to vary or augment an order of the Commission made by consent to vary that order by ordering that interest
be paid. Further, although a consent order may be set aside, inter alia, if it is wrongly made because of a mistake, for example,
it was not submitted to us that a mistake was made, having regard to what was submitted to the Industrial Magistrate’s Court,
by or on behalf of both parties.

71 The construction of the relevant provisions of the statute, which I have determined as correct, is one which I have reached in
the context of the whole of the Act, that is having regard to the language of the Act as a whole.
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72 In my opinion, the construction which I have adopted best gives effect to the purpose and language of the subject provisions
while maintaining the unity of all of the statutory provisions, nor does such a construction lead to absurdity or ambiguity or
render it consonant with the sense and purpose and language of the Act (see Project Blue Sky Inc and Others v Australian
Broadcasting Authority (op cit) at pages 381-382 per McHugh, Gummow, Kirby and Hayne JJ).

73 Accordingly, I find that there was no power in the Commission to order the payment of interest or in the Industrial
Magistrate’s Court to do so, either before or after the order sought to be enforced was made by the Chief Commissioner.

74 For all of those reasons, I agreed with my colleagues to dismiss the appeal.
COMMISSIONER P E SCOTT—
75 I have had the benefit of reading the Reasons for Decision of his Honour, the President. I agree with him that there is no basis

for setting aside the consent judgment of the Industrial Magistrate to require the payment of interest when in the course of the
proceedings before His Worship, no order for interest was pursued. There is no evidence of there being a misunderstanding as
to the terms of the order to be issued and the matter was taken no further at that time. In the circumstances, I am not satisfied
that there has been an error to warrant the overturning of His Worship’s decision. Accordingly, I agreed that the appeal ought
to be dismissed.

76 I have not dealt with the question of the powers of the Industrial Magistrate to order interest as that matter was not argued
before the Full Bench.

COMMISSIONER S WOOD—
77 I have had the benefit of reading the reasons of the Hon. President. The background is covered in those reasons and I do not

need to repeat it. The matter complained of is that the Industrial Magistrate did not incorporate interest in his order. I confine
myself to whether the Industrial Magistrate erred in restricting his order to the sum of the original consent order of the
Commission and award for costs. I conclude that there was no error as it is plain from the transcript at hearing that Mr Foy
asked firstly for “enforcement of the consent order which was granted by the court about a month, 6 weeks ago” (see AB8) and
then costs of $87 (see AB9). Mr Foy went on to waive other unspecified costs and Mr Jukes for the respondent did not object
to the orders sought. The Industrial Magistrate then correctly issued an order incorporating the two matters which Mr Foy had
sought at hearing and which were not opposed by Mr Jukes. Interest was not claimed by Mr Foy at hearing.

78 There was no submission at appeal to suggest that the Industrial Magistrate did not afford Mr Foy a proper opportunity to put
his case and so, in my opinion, no error can be found. I would dismiss the appeal for these reasons.

THE PRESIDENT—
79 For all of those reasons, the appeal was dismissed.

_________
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Reasons for Decision
INTRODUCTION

1 This matter arose from an application made at first instance by the above-named respondent employee, Stephen John Cahill
(hereinafter called “Mr Cahill”) pursuant to s29(1)(b) of the Industrial Relations Act 1979 (as amended) (hereinafter called
“the Act”) which was then opposed by the above-named applicant employer and duly heard and determined, and the orders
referred to herein made.

2 This is an application pursuant to s49(11) of the Act for a stay of operation of the decision made by the Commission in the
matter No 2073 of 2003 on 4 September 2003 pending the hearing and determination of appeal No FBA 27 of 2003. The notice
of appeal was filed on 5 September 2003.

3 The grounds of appeal are as follows, and I reproduce them hereunder:-
“1. The Commission erred in fact and in law in holding that the appellant failed to discharge its evidentiary

onus when the Commission made findings, which it took into account, that—
(a) were irrelevant to the issue before the Commission which was whether, on the evidence before the

Commission, the person acting for and on behalf of the appellant namely, one Mokryzcki, following
proper investigation formed an honest and genuine belief (“the relevant belief”) that there were
reasonable grounds on the information available to him that the respondent was guilty of the alleged
misconduct; and/or

(b) were contrary to other incontrovertible evidence; and/or
(c) were unsupported by other incontrovertible evidence; and/or
(d) misconceived the role of the Commission in determining whether Mokryzcki held the relevant

belief.
Particulars of Findings Complained Against

See paragraphs 43, 52, 57 and 60-65 of the Commission’s reasons for decision dated 29 August 2003.”

BACKGROUND
4 I will briefly set out the relevant factual background as it was found at first instance, and of which there is other uncontroverted

evidence and evidence to which I should attach weight.
5 Mr Cahill was employed by the applicant at its mine site, the Agnew Gold Mine, in this State, for about ten months before his

dismissal on 16 December 2002. He was employed in the stores area of the Commercial/Supply department as a supply officer.
There he reported directly to Mr David Lewis Ronaldson, the senior supply officer. It was after a disagreement about
disciplinary steps taken, for which Mr Cahill allegedly blamed Mr Ronaldson and allegedly threatened him, that Mr Cahill was
summarily dismissed for misconduct.

6 The Commissioner, having heard the matter, preferred the evidence of Mr Cahill to that of Mr Ronaldson, and for reasons
expressed in the reasons for decision herein at first instance, found that he was unfairly dismissed (see paragraphs 42-43 of the
reasons for decision at first instance).

7 Significantly, the Commissioner rejected the submission that reinstatement should not be ordered, finding as follows in
paragraphs 71 and 72 of the reasons for decision at first instance, which are dated 29 August 2003, and I quote those
paragraphs:-

“71. Mr Mokrzycki’s evidence too is that it would be quite difficult to effect reconciliation given the relationship
between the two men if reinstatement was ordered.

72 In my respectful view Mr Mokrzycki under estimates his own skills in this respect. The Commission was
impressed by the evidence of the way this Respondent goes about its human resources management. It has a
contemporary approach to managing its employees; it is just in this instance that in effecting a dismissal that
the Commission has found that it was in error. This does not mean though that if reinstatement was ordered
and the Applicant returned to the site that it is beyond the capacity of the Respondent to manage the
situation. In my understanding of how the Respondent goes about its business I think it is perfectly able to
manage the relationship provided it gives attention to resolving the personal difficulty between these two
men which should be resolvable given the Applicant’s pledge to attempt to work with Mr Ronaldson.”
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(Interestingly, in Trans Adelaide v Milton [2003] SAIR Comm 51, 9/9/03 (FB) (unreported) (cited in HR Report, Issue 306), a
Full Bench of the South Australian Industrial Relations Commission held that a minor assault was not an obstacle to the
reinstatement of one of the persons involved and that while difficult, it was not impossible for the two men to continue
working together).

8 I should also add that a Mr Paul Gray has been employed in the position occupied by Mr Cahill since Mr Cahill’s dismissal.
PRINCIPLES

9 The principles applicable to applications such as this are as follows, and have been most recently expressed in Millenium
Inorganic Chemicals Ltd v Trimble (2003) 83 WAIG 3082 (FB) at pages 3083-3084, as follows:-

“19 The principles which apply to applications for a stay were most recently expressed by the Commission,
constituted by the President, in Bamboo HoldingsPty Ltd v Halligan 82 WAIG 966 at 967-968, and are as
follows:-

““The principles which apply to applications for a stay were most recently expressed by the
Commission, constituted by the President, in Stanley and Others t/a Communique Communications v
Bryant 82 WAIG 785 at 787 and are as follows:-

“The principles by which applications pursuant to s.49(11) of the Act are determined are well settled
in this Commission (see Commissioner of Police v CSA 81 WAIG 2553 at 2554):-

The principles by which applications pursuant to s.49(11) of the Act are determined are well
settled in this Commission. Amongst others, the reasons for decision in AWU v BHP Iron Ore
Ltd 81 WAIG 406 properly expresses them at pages 407-408:-

I reproduce hereunder the relevant extract from CSA v Director General, Department of
Transport 80 WAIG 2855 at 2856:-

These principles have been laid down in a number of cases, including Gawooleng
Dawang Inc v Lupton and Others 72 WAIG 1310, Director General of the Ministry for
Culture and the Arts v CSA and Others 79 WAIG 670 and City of Geraldton v Cooling
80 WAIG 1751.
It is for the applicant to establish that the stay should be granted. It is, of course, an
underlying principle that the successful party is entitled to the fruits of her/his/its order,
award or declaration.
For the applicant to succeed, it must be established that there is a serious issue to be
tried, that the balance of convenience favours the applicant and that other factors
consistent with the application of s.26(1)(a), s.26(1)(b) and/or s.26(1)(c) of the Act, if
they exist, require that the application be granted.
If these ingredients exist, then exceptional circumstances exist which warrant the
granting of the application as a matter of equity, good conscience and the substantial
merits of the case. (I say that to further explain the principles.)

The need to prevent there being any more uncertainty than is necessary, in industrial matters, is
important, too (see Re Moore; Ex parte Pillar [1991] 65 ALJR 683 at 685 (HC)).

I would add the following further observations.
Before weighing other factors the court needs to be satisfied that there is an arguable case on appeal,
(in this jurisdiction a serious issue to be tried also described as a strong case), to ensure that the
appeal has not been lodged simply to delay execution (see Croney v Nand [1999] 2 Qd R 342 at
348-9 (CA)).
If an appeal may be nugatory a stay will be granted. An appeal will be nugatory when because of the
respondent’s financial state there is no reasonable prospect of recovering monies paid to him
pursuant to the judgment.
An appeal will be nugatory too, if the appellant can show that without a stay of execution he/she
will be ruined (see Lino Type Hell Finance Ltd v Baker (Practice Note) [1992] 4 All ER 887 at 888).
Inconvenience and the possibility of risk to the appellant’s property do not constitute special
circumstances (see Cox v Simeon (SC (WA) Full Court Lib No 5063 7 September 1983,
unreported)).
The onus is on the applicant, of course, to demonstrate a proper basis for a stay, as I have observed
above, which will be fair to all the parties and the court will weigh the balance of convenience and
the rights of the parties as I have observed above (see Alexander v Cambridge Credit Corp Ltd
(1985) 2 NSWLR 685 at 694).
The mere preservation of the status quo, nor by themselves, the merits of the appeal are not
sufficient. Further, it is not sufficient to constitute special circumstances that the appeal is arguable,
is being pursued in good faith and with expedition and that the stay will not prejudice anybody (see
Hamersley Iron Pty Ltd v Lovell (No 2) (1998) 20 WAR 79 and 80, 88 (FC)).
Appropriate circumstances may exist within the context of the balance of convenience if serious
injury will result to the applicant unless a stay is granted (see McBride v Sandland (No 2) (1918)
25 CLR 369 and 375) and, as I have observed, an appeal will be nugatory when, because of the
respondent’s financial state, there is no reasonable prospect of recovering monies paid to him/her
pursuant to the judgment, but appropriate circumstances are not limited to that situation and will
exist whenever there is a real risk that it would not be possible for a successful appellant to be
restored substantially to his/her former position (see Federal Commission of Taxation of
Commonwealth of Australia v The Myer Emporium Ltd (No 1) [1986] 160 CLR 221 at 223).””

20 To amplify these principles I would also quote the following paragraph from the judgement of Anderson J
in Hamersley Iron Pty Ltd v Lovell (No 2) (1998) 20 WAR 79 at pages 89-90 (FC) where His Honour said:-

“As I understand the cases, however, unless a stay is necessary to preserve the subject matter or
integrity of the litigation in the broader sense described above the circumstances will not be regarded as
sufficiently exceptional to enliven the discretionary jurisdiction to provide a stay. Only if the applicant
can show that a stay is necessary to that end will the high Court go on to consider matters such as
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whether the application for special leave has a prospect of success, whether a stay will occasion
hardship to the respondent, where the balance of convenience lies, and so on. I think such matters are
always treated as secondary to the question whether a stay is necessary to preserve the subject matter or
integrity of the litigation. They come into play only if it appears that the refusal of a stay will
substantially deprive the applicant of the benefit to be derived from the appeal. Thus, an applicant may
fail to obtain a stay even if the applicant can show that unless there is a stay the appeal will be futile.”

21 Further, at page 91 His Honour said:-
“So far as I can see, those cases in which the court has given consideration to such matters such as
hardship, the balance of convenience, the prospect that special leave to appeal may be granted and so on
are all cases in which the first hurdle has been cleared by the applicant. They are cases in which, speaking
broadly, an appeal would be futile unless a stay was granted. I would include in this category of cases
Moulleux Pty Ltd v Girvan NSW Pty Ltd (1991) 13 Leg Rep 24; De L v Director–General, Department of
Community Services (NSW) (1997) 136 ALR 201; Bryant v Commonwealth Bank of Australia (1996)
70 ALJR 306.””

THE GROUNDS OF THIS APPLICATION
10 It is alleged as the grounds of this application as follows:-

a) That there is a serious issue to be tried because the Commissioner erred in making the orders appealed against
because the findings were contrary to, unsupported by or inconsistent with other incontrovertible evidence and/or
misconceived the role of the Commission in determining the matter before it.

b) That the balance of convenience favours the granting of making such orders, including those deposed to in the
affidavit sworn by Graeme John Mokrzycki.

Further, there are detailed submissions about why the Commissioner erred.

SERIOUS ISSUES TO BE TRIED
11 It was conceded by Mr Trainer, on behalf of Mr Cahill, that there was a serious issue to be tried, although, as I understood the

concession, it was that the strength of the case for the appellant on appeal was no more than the strength of any other case on
appeal ((ie) that the case, on appeal, was not strong, in any out of the ordinary sense).

12 In any event, that point was conceded.
BALANCE OF CONVENIENCE

13 This point was strongly contested by the parties. There was affidavit evidence from the human resources officer of the
applicant at the mine site, Mr Graeme Mokrzycki.

14 The respondent elected not to cross-examine him upon that evidence but, Mr Trainer, Mr Cahill’s advocate, objected in several
respects to the affidavit including its hearsay content. I attribute little weight to the hearsay evidence.

15 The case for the applicant on this point was that there were exceptional circumstances such that the balance of convenience
favoured the making of an order staying the operation of the decision at first instance because:-

a) Mr Cahill will be entitled to be reinstated with back-pay to the date of the order if the appeal is unsuccessful. Thus,
any prejudice which Mr Cahill might suffer may be remedied if the appeal is unsuccessful.

b) The applicant will have to go through the process of dismissing Mr Cahill again if its appeal is successful, which is
industrially undesirable.

c) Mr Cahill, if reinstated, will need to work under the supervision of Mr Ronaldson, whose credibility was accepted
by the applicant employer but rejected by Gregor C, and this would create the potential for further conflict and
likely potential detrimental effect on the operations of the applicant.

d) Mr Cahill will need to take up residence in the community again at Leinster, a small community in which
employees of the applicant, including Mr Ronaldson, live.

e) There is potential for disharmony within the community if Mr Cahill is reinstated pending the determination of the
appeal, which could flow on to the mine site.

f) The applicant will need to dismiss the person employed to fill Mr Cahill’s position, Mr Gray, if the stay order is not
granted, which will not be necessary if the appeal is successful; and the applicant’s operations could suffer therefore
if it were unable to quickly fill Mr Cahill’s position with a suitably qualified person following the dismissal of
Mr Cahill, if the appeal is successful.

g) That Mr Cahill was dismissed because the applicant believed that he had committed misconduct by threatening the
physical safety of his supervisor, and thus if the appeal is successful he should not have been allowed back on the
mine site. To reinstate Mr Cahill, it was submitted, would send the wrong message to other employees that it is
acceptable for an employee to continue to work on the mine site when the possible outcome of the appeal was that
Mr Cahill should never have been allowed back (see Cadbury Schweppes Ltd v Peluso (AIRC) 30 April
1998 (unreported) per Williams SDP (December 498/98)). Thus, in contrast to a case where it is only a matter of
recovering monies paid in the matter, the prejudice to the applicant in having Mr Cahill at the mine site when, if the
appeal is successful he should never have been allowed back, will be irreparable.

h) Therefore, the stay order is necessary to ensure the effective exercise of the jurisdiction of the Full Bench on appeal
(see Patrick Stevedores Operations No 2 Pty Ltd v Maritime Union of Australia [No 2] [1998] 195 CLR 1 at 33 and
42).

16 For Mr Cahill it was submitted that the balance of convenience lay with Mr Cahill, or, alternatively, was not established to lie
with the applicant because:-

a) The Commissioner accepted Mr Cahill’s evidence and undertaking that he would work with Mr Ronaldson.
b) The Commissioner found that Agnew in general and Mr Mokrzycki, in particular, had the requisite skills and

management structures to manage Mr Cahill’s reinstatement (see paragraphs 67 and 72).
c) That as was asserted from the bar table and not objected to, Mr Cahill had attempted to mitigate his loss (see

paragraph 74) and had been unable to obtain work before the hearing of this matter, and was forced to live off his
own assets.

d) That he has learnt new skills which would allow other roles for him in the interim period before the appeal is heard
and determined.
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17 Further, the application should be dismissed it was submitted, because:-
a) In the absence of a return to duty in accordance with the order of the Commission Mr Cahill will suffer further loss.
b) He will continue to require to use his own resources until the appeal is heard and determined.
c) In the interim period, too, he is restricted in his ability to find and accept another permanent position.
d) There is no evidence that the applicant would not be able to recover payments from him if the appeal were to

succeed.
e) Mr Ronaldson, whose evidence was not accepted, will enjoy employment whilst Mr Cahill, whose evidence was

accepted, will not.
f) The decision to employ Mr Gray was taken by Agnew in the full knowledge of the application and the full

knowledge that Mr Cahill was seeking reinstatement to the position from which he had been dismissed.
g) Mr Mokrzycki’s evidence demonstrates that it would not be necessary for Mr Cahill to relocate to Leinster because

he could fly in and out.
h) There was no evidence to substantiate the allegation that in the period following termination, when Mr Cahill

continued to live in Leinster, that there were any difficulties in the town, and there is no direct evidence on that
point.

CONCLUSIONS
18 The fruits of the “judgment” were that Mr Cahill be reinstated in his employment with the applicant within a time not

prescribed but what can properly be interpreted to be a reasonable time.
19 It is now more than nine months since the termination of his employment on 16 December 2002. When this matter was heard

and determined it was more than seven months. (That delay and any deprivation of employment and therefore of wages is a
significant factor).

20 Thus, on what was not in dispute, Mr Cahill has been deprived of employment and an income and required to live from his
own resources during that period. That state of affairs will be likely to continue if the appeal is successful, and that is further
complicated by the fact that the applicant seeks to stay the payment of the monetary fruits of Mr Cahill’s “judgment” as well.

21 I would make the following observations and findings.
22 It is not a matter which establishes that the balance of convenience lies with the applicant to say that another person, Mr Paul

Gray, who has been employed to do the work done by Mr Cahill in his position, will be required to be dismissed. It should be
observed that that person, it is open to find, was employed with the full knowledge that this claim was made and that it might
result in an order for reinstatement or re-employment. To then allow that to be used as a bar to Mr Cahill’s enjoying the benefit
of his order, would be wrong and unjust. If it were necessary to employ Mr Gray, and one assumes that it was, the prudent
thing would have been that he be employed on a finite basis pending the hearing and determination of Mr Cahill’s application.
It is no answer to say that a failure by the applicant to act prudently should constitute a bar to Mr Cahill receiving the fruits of
his “judgment”.

23 Next, it is no answer to say that there is a risk that there will be damage to the employer’s enterprise if the order is not stayed,
because of the difficulty between Mr Ronaldson and Mr Cahill and inferably that the same will continue. The fact is that the
Commissioner made a finding that that would probably not be the case, placing his trust in the ability of Agnew and
Mr Mokrzycki to properly manage matters, and the findings in that respect are not challenged upon this appeal. It is therefore
not open to say that such a difficulty might occur without such an issue being raised by the appeal.

24 In addition, too, it is not to the point to submit that there might be difficulties in the town of Leinster if Mr Cahill returned to
work and lived in Leinster.

25 First, it is not at all clear to me that that is a matter relevant to these proceedings. If there are difficulties outside the workplace,
then those are matters which should be dealt with by the relevant authorities in the town. In any event, there is no evidence that
any difficulty occurred outside the workplace between the two men. Further, it is submitted that they could fly in and fly out
and notwithstanding some expense which might be incurred, I see no difficulty, if it is a real problem, which I do not find it to
be, that Mr Cahill be flown in and out of Leinster before and after his work is begun or finished, until this matter is heard and
determined.

26 It is not at all the case that the stay order is necessary to ensure the effective exercise of the jurisdiction of the Full Bench on
appeal for those reasons. In addition, it is not relevant to consider that the reinstatement of Mr Cahill sends the wrong message
to other employees at the site. The fact of the matter is that if Mr Cahill is entitled to the fruits of his order he should be
enabled to enjoy those fruits, unless the applicant establishes that Mr Cahill should not, the onus being on the applicant to do
so. Therefore, put another way, if the applicant has not established its case that the order should be stayed, then Mr Cahill’s
right is to enjoy the fruits of his order and return to the employment from which he was found to have been unfairly dismissed.

27 The argument that he should not have been allowed back is again also not relevant given those facts.
28 In addition, it is quite clear, and I find, that the stay order is not necessary to ensure the effective exercise of the Full Bench on

appeal, that Mr Cahill has been deprived of the fruits of his “judgment” and therefore the remedy for his termination for far too
long, and that he has been put in an unsatisfactory financial position for nearly nine months which has caused him personal
loss; that it is an undisputed fact on appeal that Agnew and Mr Mokrzycki, in particular, have the requisite skills and
management structures to manage his reinstatement, notwithstanding the history of difficulty between Mr Ronaldson and
Mr Cahill.

29 I also find that he is placed in a difficult position if there is an order for a stay in that he cannot himself accept permanent
employment which he otherwise could accept if the order is not stayed, namely the employment which is the fruit of his
“judgment”. That is he could return to his previous employment.

30 He would also then be required to incur further loss in supporting himself, or to risk further loss in supporting himself until the
appeal is heard and determined. In that context I would say that the applicant in making submissions has given no undertaking
that the appeal will be expedited and there is no indication to me to that effect. As to the monetary compensation, there is no
evidence at all that the applicant would not be able to recover the amounts paid to Mr Cahill which ought to be paid to him so
that his loss will not continue presently. The loss evidences that the attempt to recover will be more difficult but that, in the
circumstances of this case, is not sufficient to weigh the balance of convenience in favour of the applicant. That, in any event,
has not been held generally, in this Commission, to be a satisfactory ground.

31 Further, as matters currently stand, Mr Ronaldson, whose evidence was not accepted, will continue in employment while
Mr Cahill, whose evidence was accepted, will not, which is somewhat inequitable in the scheme of things.
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32 Therefore, the balance of convenience has not, for those reasons, been established to lie with the applicant. Indeed, the balance
of convenience, for those reasons, as I find, lies with Mr Cahill. It is not sufficient to constitute special circumstances that the
appeal is arguable. To refuse an order for a stay clearly does not render this appeal nugatory. I do not agree with the
submission that the return of Mr Cahill to the applicant’s employ would cause irreparable damage. There is no real evidence to
that effect. If the appeal is lost he remains in continuous employment. If the appeal succeeds then his employment may end. In
any event, there is no evidence that serious injury will result to the applicant unless a stay is granted. Indeed, there is an
unchallenged finding of the Commissioner at first instance to the contrary in relation to any return by him to his employment.
Further, the evidence of the likely continuing injury by the loss of his employment and income to the applicant, within
s26(1)(c) of the Act is a cogent matter. There are no exceptional circumstances warranting the grant of the order sought.

33 The interests of Mr Cahill outweigh those of the applicant’s, for the reasons which I have expressed. Further, the applicant has
not established that the equity, good conscience and substantial merits of the case lie with it. Indeed, for those reasons, they
clearly lie with Mr Cahill. He should enjoy the fruits of his “judgment”. For those reasons, I dismissed the application.

_________
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Decision Application dismissed
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Order
This matter having come on for hearing before me on the 19th day of September 2003, and having heard Mr T H F Caspersz, (of
Counsel), by leave, and with him Mr C Taylor (of Counsel), by leave, on behalf of the applicant, and Mr K Trainer, as agent, on
behalf of the respondent, and I having reserved my decision on the matter, and having determined that my reasons for decision will
issue at a future date, it is this day, the 19th day of September 2003, ordered that application No. PRES 13 of 2003 be and is hereby
dismissed.

(Sgd.) P. J. SHARKEY,
[L.S.] President.

____________________
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Reasons for Decision
INTRODUCTION

1 This is an application by the above-named applicant, Hanssen Pty Ltd Project Management (hereinafter called “Hanssen”). It is
an application for an order to stay the operation of the whole of an order of the Commission, constituted by a single
Commissioner, made on 15 August 2003 in application No 606 of 2003. The application is made pursuant to s.49(11) of the
Industrial Relations Act 1979 (as amended) (hereinafter called “the Act”).

2 The order, as it appears at first instance, is in the following terms:-
“WHEREAS on 15th August 2003 the Commission issued Reasons for Decision and Minutes of Proposed Order in
this matter; and
WHEREAS on 15th August 2003 the parties were advised that they could speak to the Minutes by advising the
Commission by the close of business on Tuesday 19th August 2003 if they required to speak to the Minutes; and
WHEREAS the parties were also advised that if they had not contacted the Commission by close of business on
Tuesday 19th August 2003 it will be assumed that they did not require a speaking to the Minutes and the Order
would issue; and
WHEREAS on 19th August 2003 the Applicant Union spoke to the Minutes in writing; and
WHEREAS by the close of business on 19th August 2003 the Respondent had not advised that it wished to speak to
the Minutes; and
WHEREAS the Commission having considered the submissions made in writing by the Applicant Union decided to
make minor amendments to the Minutes and to issue final Orders.
NOW THEREFORE pursuant to the powers vested in it by the Industrial Relations Act, 1979 hereby orders—

THAT an enterprise order in the form of the schedule attached is made binding to the parties hereto with
effect from 16th August 2003 until 15th August 2004.”

3 I gave leave to amend the spelling of “Hanssen” in all of the relevant documents from “Hannsen” to “Hanssen”. That
amendment will apply to the heading of this matter and all references to “Hannsen” in the documents filed herein.

4 The appeal herein, appeal No FBA 26 of 2003, was filed on 4 September 2003, pursuant to s.49 of the Act, and served,
according to the declaration of service, on 5 September 2003, the order at first instance having been perfected by being
deposited in the registry on 20 August 2003. The appeal was therefore instituted, and instituted in time. I so find (see s.49(3)
and s.49(11) of the Act).

5 In addition, as a party to the proceedings in which the decision appealed against was made, Hanssen is competent to make
application pursuant to s.49(11) of the Act since Hanssen, therefore, has sufficient interest so to do.

6 In addition, I am satisfied that because the application for an order for a stay was filed herein on 10 September 2003, then the
application was made after the appeal was instituted, which is what s.49(11) requires.

7 The application was opposed by the respondent.
8 The above-named respondent, the Construction, Forestry, Mining and Energy Union (Western Australian Branch) (hereinafter

called “the CFMEU”), made application to the Commission by application filed on 14 May 2003 for an enterprise order
pursuant to s.42I of the Act, there having been a declaration, it was alleged, made pursuant to s.42H, naming the respondent,
Hanssen, as respondent to this application.

9 The CFMEU is an “organisation” as that term is defined in s.7 of the Act. At all material times, Hanssen was alleged to have
been an “employer” within the meaning of s.7 of the Act.

GROUNDS OF THE APPLICATION
10 The grounds of the application for a stay are somewhat lengthy, but essentially they are as follows:-

a) There are 11 serious questions to be tried which I summarise hereunder, namely:-
(i) That there was no jurisdiction or power to make the enterprise order because the application for an

enterprise order was not made within 21 days after the making of the declaration under s.42H(1) of the Act
(wrongly referred to in the grounds as s.42I(1)(a)), and as required by s.42I(3) of the Act.

(ii) The Commissioner at first instance misconstrued s.42I(1) and failed to exercise its discretion because it
made the order on the ground that the condition prescribed in s.42I(1)(a) was satisfied and the
Commissioner considered the order to be fair and reasonable, in all of the circumstances.

(iii) The CFMEU had failed to discharge the burden of establishing that on the substantial merits of the case an
order should be made and that the terms of the order were fair and reasonable.

(iv) There was a failure on the part of the Commission to accord procedural fairness in relation to survey
evidence tendered at first instance.

(v) (a) The Commissioner at first instance erred in law in making a number of findings about the terms of
the agreement in comparison to other agreements.

(b) The Commissioner acted contrary to s.26(3) of the Act in making those findings without giving the
applicant an opportunity to be heard, and failed to afford the applicant natural justice for the same
reason.

(vi) There was another failure to afford procedural fairness because matters were taken into account which ought
not to have been taken into account.

(vii) The provisions of one clause were not an industrial matter and were beyond the jurisdiction or power of the
Commission, namely clause 27.5, and were not fair and reasonable.

(viii) The Commission had failed to exercise its discretion at first instance or had exercised it incorrectly.
(ix) There was fresh evidence which should be permitted to be adduced by the Full Bench which would change

the result at first instance.
b) The balance of convenience favours the granting of the application.
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PRINCIPLES
11 The principles applicable in matters of this type have been long settled, being set out, inter alia, in Matthews v Cool or Cosy

Pty Ltd and Others (2002) 83 WAIG 52 at 54-55:-
“19 The principles which apply to applications for a stay were most recently expressed by the Commission,

constituted by the President, in Bamboo HoldingsPty Ltd v Halligan 82 WAIG 966 at 967-968, and are as
follows:-

““The principles which apply to applications for a stay were most recently expressed by the
Commission, constituted by the President, in Stanley and Others t/a Communique Communications v
Bryant 82 WAIG 785 at 787 and are as follows:-

“The principles by which applications pursuant to s.49(11) of the Act are determined are well settled
in this Commission (see Commissioner of Police v CSA 81 WAIG 2553 at 2554):-

The principles by which applications pursuant to s.49(11) of the Act are determined are well
settled in this Commission. Amongst others, the reasons for decision in AWU v BHP Iron Ore
Ltd 81 WAIG 406 properly expresses them at pages 407-408:-

I reproduce hereunder the relevant extract from CSA v Director General, Department of
Transport 80 WAIG 2855 at 2856:-

These principles have been laid down in a number of cases, including Gawooleng
Dawang Inc v Lupton and Others 72 WAIG 1310, Director General of the Ministry for
Culture and the Arts v CSA and Others 79 WAIG 670 and City of Geraldton v Cooling
80 WAIG 1751.
It is for the applicant to establish that the stay should be granted. It is, of course, an
underlying principle that the successful party is entitled to the fruits of her/his/its order,
award or declaration.
For the applicant to succeed, it must be established that there is a serious issue to be
tried, that the balance of convenience favours the applicant and that other factors
consistent with the application of s.26(1)(a), s.26(1)(b) and/or s.26(1)(c) of the Act, if
they exist, require that the application be granted.
If these ingredients exist, then exceptional circumstances exist which warrant the
granting of the application as a matter of equity, good conscience and the substantial
merits of the case. (I say that to further explain the principles.)

The need to prevent there being any more uncertainty than is necessary, in industrial matters, is
important, too (see Re Moore; Ex parte Pillar [1991] 65 ALJR 683 at 685 (HC)).

I would add the following further observations.
Before weighing other factors the court needs to be satisfied that there is an arguable case on appeal,
(in this jurisdiction a serious issue to be tried also described as a strong case), to ensure that the
appeal has not been lodged simply to delay execution (see Croney v Nand [1999] 2 Qd R 342 at
348-9 (CA)).
If an appeal may be nugatory a stay will be granted. An appeal will be nugatory when because of the
respondent’s financial state there is no reasonable prospect of recovering monies paid to him
pursuant to the judgment.
An appeal will be nugatory too, if the appellant can show that without a stay of execution he/she
will be ruined (see Lino Type Hell Finance Ltd v Baker (Practice Note) [1992] 4 All ER 887 at 888).
Inconvenience and the possibility of risk to the appellant’s property do not constitute special
circumstances (see Cox v Simeon (SC (WA) Full Court Lib No 5063 7 September 1983,
unreported)).
The onus is on the applicant, of course, to demonstrate a proper basis for a stay, as I have observed
above, which will be fair to all the parties and the court will weigh the balance of convenience and
the rights of the parties as I have observed above (see Alexander v Cambridge Credit Corp Ltd
(1985) 2 NSWLR 685 at 694).
The mere preservation of the status quo, nor by themselves, the merits of the appeal are not
sufficient. Further, it is not sufficient to constitute special circumstances that the appeal is arguable,
is being pursued in good faith and with expedition and that the stay will not prejudice anybody (see
Hamersley Iron Pty Ltd v Lovell (No 2) (1998) 20 WAR 79 and 80, 88 (FC)).
Appropriate circumstances may exist within the context of the balance of convenience if serious
injury will result to the applicant unless a stay is granted (see McBride v Sandland (No 2) (1918)
25 CLR 369 and 375) and, as I have observed, an appeal will be nugatory when, because of the
respondent’s financial state, there is no reasonable prospect of recovering monies paid to him/her
pursuant to the judgment, but appropriate circumstances are not limited to that situation and will
exist whenever there is a real risk that it would not be possible for a successful appellant to be
restored substantially to his/her former position (see Federal Commission of Taxation of
Commonwealth of Australia v The Myer Emporium Ltd (No 1) [1986] 160 CLR 221 at 223).””

20 To amplify these principles I would also quote the following paragraph from the judgement of Anderson J
in Hamersley Iron Pty Ltd v Lovell (No 2) (1998) 20 WAR 79 at pages 89-90 (FC) where His Honour said:-

“As I understand the cases, however, unless a stay is necessary to preserve the subject matter or
integrity of the litigation in the broader sense described above the circumstances will not be regarded as
sufficiently exceptional to enliven the discretionary jurisdiction to provide a stay. Only if the applicant
can show that a stay is necessary to that end will the high Court go on to consider matters such as
whether the application for special leave has a prospect of success, whether a stay will occasion
hardship to the respondent, where the balance of convenience lies, and so on. I think such matters are
always treated as secondary to the question whether a stay is necessary to preserve the subject matter or
integrity of the litigation. They come into play only if it appears that the refusal of a stay will
substantially deprive the applicant of the benefit to be derived from the appeal. Thus, an applicant may
fail to obtain a stay even if the applicant can show that unless there is a stay the appeal will be futile.”
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21 Further, at page 91 His Honour said:-
“So far as I can see, those cases in which the court has given consideration to such matters such as
hardship, the balance of convenience, the prospect that special leave to appeal may be granted and so on
are all cases in which the first hurdle has been cleared by the applicant. They are cases in which, speaking
broadly, an appeal would be futile unless a stay was granted. I would include in this category of cases
Moulleux Pty Ltd v Girvan NSW Pty Ltd (1991) 13 Leg Rep 24; De L v Director–General, Department of
Community Services (NSW) (1997) 136 ALR 201; Bryant v Commonwealth Bank of Australia (1996)
70 ALJR 306.””

BACKGROUND
Summary of Findings at First Instance
12 The Commissioner at first instance heard from only one witness in support of the contentions for the CMFEU, and he was not

cross-examined. The Commissioner, therefore, said that he had no option, in the absence of any reason to the contrary, to
conclude anything other than that he was told the truth about what was seen on the sites. In the absence of any challenge to that
evidence, the CFMEU witness, Mr Michael John Buchan, must be regarded as a credible witness, the Commissioner found.

13 In addition, the Commissioner found that he asked Mr Hanssen whether he intended to call any person to give evidence or
whether he was content with submissions from the bar table. He declined to give evidence, describing his conduct as defending
himself and giving witness. It was explained to him that he might like to consider legal advice, since this is one of the first
applications of the type made to the Commission, and it is important that it be decided properly. He was told there are legal
issues which he had not touched upon. He still did not take the opportunity to seek an adjournment.

14 The Commissioner then went on to note that it had made a declaration under s.42H of the Act, that bargaining had ended
between negotiating parties, that therefore an application for an enterprise order may be made under s.42I of the Act; that
where s.42I applies an application for an enterprise order may be made, if the negotiating party in respect of whom the
declaration was made, is not an organisation or association of employees, by the negotiating party; and that the CFMEU falls
within that category.

15 Upon such an application, the Commission may make an enterprise order “providing for any matter that might otherwise be
provided for in an industrial agreement to which the negotiating parties were parties, irrespective of the provisions of any order
or industrial agreement already in force”, so the Commissioner at first instance observed. The Commission may then make an
enterprise order that it considers is fair and reasonable, in all of the circumstances.

16 The Commissioner then went on to make certain findings about the construction of s.42I(1)(d) of the Act. He found that
“reasonable” means “having sound judgement moderate; ready to listen to reason; in accordance with a reason not absurd;
within the limits of reason, not greatly less or there might be expected tolerable and fair”. The Commissioner then went on to
apply that definition.

17 The Commissioner noted that the CFMEU requested a set of conditions which were considerably in excess of the conditions
laid down in the Building Trades (Construction) Award 1987. However, the Commissioner also noted that they are similar
conditions to those which are contained in dozens of enterprise bargaining agreements that have been registered in the
Commission and in the Australian Industrial Relations Commission.

18 The Commissioner also observed that, in contemporary industrial law, there is no room for the archaic concept of comparative
wage justice and that one would have to say that the terms and conditions set out in the draft agreement are not greatly less or
more than might be expected by a contemporary building industry employer working on building works in the central business
district of Perth.

19 The Commissioner noted that having found that there had been a refusal to bargain, and having decided that an enterprise order
should issue, if the contents of that order are fair and reasonable, then the conditions claimed, being the subject of so many
consent agreements, can be used as a measure to establish whether they are fair or reasonable.

20 The Commissioner referred to the State Wage Principles (83 WAIG 1899) and Principle 10, in particular. He determined that
those Principles exempt an enterprise order made under s.42I of the Act, and that the Commission as constituted is therefore
not constrained by the State Wage Principles where it makes an enterprise order under s.42I.

21 The Commissioner then proceeded to deal with the matter pursuant to s.42I, and, having regard to the factors to which he had
referred, found that the enterprise order sought should issue with effect from 16 August 2003 until 15 August 2004, and issued
minutes of the order and agreement.

22 There are a number of grounds of appeal, and there were a number of submissions to the effect that there was a serious issue to
be tried. Further, it was submitted that the balance of convenience lay with Hanssen because:-
a) The CFMEU will not suffer hardship from being temporarily enjoined from enforcing the order.
b) The new evidence which will be before the Full Bench on appeal shows only one employee would want an

enterprise agreement to govern the terms of his employment.
c) Hanssen will suffer loss and hardship and there is a risk that it will not be restored to its former position.
d) If the application is not granted and the appeal allowed, there is nothing in the Act that allows specifically for

recovery, and recovery through the civil system is not practicable.
23 A large number of affidavits were tendered in evidence for the applicant, including fresh evidence which it would seek to be

admitted on the hearing of the appeal by the Full Bench.

SERIOUS ISSUE TO BE TRIED
24 The first point at issue was that there was no jurisdiction and/or power in the Commissioner at first instance to hear and

determine the matter because the application made for the s.42I order was not made within 21 days of the declaration made and
required to be made under s.42H.

25 There is a serious issue to be tried in relation to that ground, the question being whether the Commissioner was deprived of
jurisdiction or power or whether the fact that the matter was heard and determined more than 21 days after the s.42H
application was made could be or might have been remedied under the Act. The answer to the question depends on the
construction of the provisions in the context of the whole of the Act.

26 The next issue is whether fresh evidence might be admitted on appeal to establish that untrue evidence of a “survey” alleged to
have been taken about a proposed enterprise agreement amongst employees of the applicant, was unreliable or even false,
creates a serious issue to be tried on appeal.
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27 In my opinion, the evidence tendered which is to that latter effect, from the employees of Hanssen raises questions about
whether such evidence should be admitted by the Full Bench and if admitted whether a new hearing of the matter should be
ordered on the basis of that evidence, having regard to the tests laid down in FCU v George Moss Ltd (1990) 70 WAIG
3040 (FB) and Commonwealth Bank of Australia v Quade [1991] 178 CLR 134 at 140-143 per Mason CJ, Deane, Dawson,
Toohey and Gaudron JJ. Indeed, if the evidence is accepted, no employees of the applicant, except one, were surveyed and the
survey documents tendered are false and misleading. That in itself raises a serious issue to be tried.

28 In my opinion, also, it is not clear that the CMFEU had adduced sufficient evidence that, on the substantial merits of the case,
an order should be made. In any event, a serious issue arises whether, as was submitted, the Commissioner exercised a
discretion to register the agreement or a discretion merely to approve its terms for registration. The terms of the decision, in
that respect, are not clear.

29 Next, the Commissioner made a finding about the comparison of the terms of the agreement in comparison with other
registered agreements in this Commission and in other Commissions, including the Australian Industrial Relations
Commission. He did so, without referring to the actual terms of the agreement, assuming that it was relevant to do so. Further,
he did so without informing the parties that that was what he proposed to do and inviting them to adduce evidence or address
him on such a crucial point.

30 There is therefore a serious issue to be tried whether s.26(3) of the Act was not complied with or whether, as a matter of
common law, procedural fairness was not afforded to the applicant by that failure.

31 It was also submitted that the provisions of clause 27.5 of the agreement as registered did not relate to an “industrial matter” as
defined in s.7 of the Act.

32 On its face, clause 27.5 would seem not to relate to “employer” and “employees” as each term is defined in s.7 of the Act, and
therefore it is arguable that the clause does not relate to “industrial matter” as that term is defined in s.7. It is therefore arguable
that that matter was beyond the jurisdiction and power of the Commission and that the agreement as a whole was rendered
outside jurisdictional power, or, alternatively, that there was required, the excision of the clause, if to do so was within power
or discretion. For all of those reasons, there was established in this matter that there was a strongly arguable case for the
appellant on appeal.

BALANCE OF CONVENIENCE
33 On the evidence before me there is a real risk that it would not be possible for the applicant, if successful, to be restored to its

former position if it is required to make expenditure and carry out obligations pursuant to the agreement as ordered to be
registered, until the appeal is heard and determined.

34 The respondent’s members will not suffer injury and the applicant will suffer hardship during the period between any stay of
the order and the hearing and determination of the appeal. The amount which it will cost the applicant, and not denied, under
the agreement if the order appealed against is not stayed, is said to be $19,318.06 per week and that evidence is not
contradicted, and that is a significant amount.

35 It is not a significant factor that there will be necessary changes in administration if the order is not the subject of a stay order
and is required to be complied with. Those matters, it seems to me, are part and parcel of running a business unless they
require extraordinary changes to administration involving substantial extra staff hours and adjustment of practices, which is not
the evidence here, as I understand it.

36 Next, I am not persuaded that the recovery process from employees of an amount of increased salary or other benefits imposes
any inconvenience of such a substantial nature that it ought to weigh in the balance in favour of the applicant. By itself, it is not
enough to deprive the respondent or its members of the benefits of the agreement.

37 It is clear that the balance of convenience favours clause 27.5 being stayed in its operation because it is likely to interfere with
existing contracts with sub-contractors and will prevent the engagement of sub-contractors which the applicant, the undenied
evidence is, has agreed to engage. Further, it is it is strongly arguable that there was no jurisdiction to include such a clause.
(Whether these persons are actually sub-contractors or are employees is not a matter before me in these proceedings).

38 Further, it is said that the profit margins are insufficient to allow for the increased costs under the enterprise order and it is
alleged, therefore, that unless it is stayed, that obligation and the payment of the monies pursuant to that obligation will render
the applicant insolvent. Those assertions are not denied. However, in the absence of strong arguments on a matter of merit, I
would not necessarily be persuaded that such matters alone are sufficient to weigh in the balance of convenience in favour of
the applicant.

39 However, read with the case for the appellant, and restricted to the facts of this case, such factors are relevant and of weight.
40 Most cogent, however, and of much more weight, even though such an undertaking was not offered until late in the piece, is

the open undertaking on behalf of the CFMEU in the following terms given by counsel from the bar table in submissions:-
“… the union is prepared to offer the undertaking to the Full Bench that it will take no action to enforce the order
until the matter is heard and determined by the Full Bench. Nor will it assist or encourage any of its members to do
so.”

41 That constitutes a clear admission that the order, if stayed, will not result in inconvenience to the CFMEU or its members or
will not result in such inconvenience that I should refuse to stay the operation of the order at first instance.

42 I should add that the undertaking was not accepted by the applicant because the applicant’s view was as expressed by counsel,
that, without an order for a stay of the operation of the decision at first instance, such decision sought to be stayed could be the
subject of any enforcement proceedings for breaches of the agreement in the event of the appeal being successful. That, in my
view, is a correct submission.

43 That is particularly the case here, too, because in August 2003, in correspondence with the applicant, the respondent threatened
to take such proceedings. It is said that such proceedings would not be taken now, but, of course, they could if the appeal were
unsuccessful.

FINALLY
44 It is quite clear, and I find, that the applicant has established that there is a serious issue to be tried, that the balance of

convenience favours it, that the interests of the applicant therefore should be served before those of the respondent and its
members, and that the equity, good conscience and the substantial merits of the case lie with the applicant. However, if there is
inordinate delay in the bringing of this appeal to hearing, the balance of convenience might be altered and the respondent could
make application to me accordingly.

45 For those reasons, therefore, I made orders to stay the operation of the decision at first instance pending the hearing and
determination of the appeal or further order.

_________
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Decision Order for a Stay
Appearances
Applicant Mr R L Le Miere (QC), by leave, and with him Ms K Primrose (of Counsel), by leave
Respondent Mr K Scoble (of Counsel), by leave
_________________________________________________________________________________________________________

Order
This matter having come on for hearing before me on the 24th day of September 2003 and having heard Mr R L Le Miere (QC), by
leave, and with him Ms K Primrose (of Counsel), by leave, on behalf of the applicant, and Ms K Scoble (of Counsel), by leave, on
behalf of the respondent, and I having reserved my decision on the matter, and having determined that reasons for decision will
issue at a future date, and the parties herein having waived their rights pursuant to s.35 of the Industrial Relations Act 1979 (as
amended), it is this day, the 25th day of September 2003, ordered and declared as follows:-

(1) THAT the applicant has sufficient interest as required by s.49(11) of the Industrial Relations Act
1979 (as amended) (hereinafter referred to as “the Act”) and was therefore entitled to apply for the
orders which appear hereunder.

(2) THAT the appeal No. FBA 26 of 2003 has been instituted within the meaning of s.49(11) of the Act.
(3) THAT the decision of the Commission constituted by the order of the Commission given on the 15th

day of August 2003 in application No. 606 of 2003 be and is wholly stayed pending the hearing and
determination of appeal No. FBA 26 of 2003 or until further order.

(Sgd.) P. J. SHARKEY,
[L.S.] President.

_________
2003 WAIRC 09405
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Decision Application to adjourn granted
Appearances
Applicant Ms K Primrose (of Counsel), by leave
Respondent Ms K Scoble (of Counsel), by leave
_________________________________________________________________________________________________________

Order
This application for an adjournment having come on for hearing before me on the 17th day of September 2003, and having heard
Ms K Scoble (of Counsel), by leave, on behalf of the respondent organisation, and Ms K Primrose (of Counsel), by leave, on behalf
of the applicant, and the respondent herein having made an application to adjourn the hearing of application No. PRES 14 of 2003,
and the applicant herein having consented to the adjournment of the application on the basis of an undertaking by the respondent
organisation not to enforce, by itself or by anyone else, the orders sought to be stayed pending the hearing and determination of
application No. PRES 14 of 2003, and I having determined that the application to adjourn should be granted, and the parties herein
having waived their rights pursuant to s.35 of the Industrial Relations Act 1979 (as amended), it is this day the
17th day of September 2003, ordered by consent, as follows—

THAT the hearing of the application for a stay of the order of the Commission in application No. 606 of
2003 given on 15 August 2003 be and is hereby adjourned to be heard and determined at 2.15pm on
Wednesday, the 24th day of September 2003.

(Sgd.) P. J. SHARKEY,
[L.S.] President.



83 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 3335

AWARDS/AGREEMENTS—Application for—
2003 WAIRC 09360

METAL TRADES (LABOUR HIRE) AWARD 2002
No. A 3 of 2003

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING AND KINDRED

INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
ADECCO, ACCESS PERSONNEL, ALPHA PERSONNEL AND OTHERS, RESPONDENTS

CORAM COMMISSIONER J F GREGOR
DATE FRIDAY, 12 SEPTEMBER 2003
FILE NO. A 3 OF 2003
CITATION NO. 2003 WAIRC 09360
_________________________________________________________________________________________________________
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Mr T.B. Lyons (of Counsel) on behalf of Blue Collar People
_________________________________________________________________________________________________________

Interim
Reasons for Decision

1 On 27th February 2003 The Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union of Workers -
Western Australian Branch (the Union) applied to the Commission for a new Award pursuant to s.36A of the Industrial
Relations Act, 1979 (the Act). The intent of the Award is to regulate the rates of pay and define the conditions of employment
of employees who are on-hire to clients and work under the clients direction under the terms and conditions of a new Award on
an hourly basis for maintenance, insulation, modification, production and shutdown work in the metal and engineering, food,
automotive and printing industries within Western Australia. The Award is to be known as the Metal Trades (Labour Hire)
Award 2002.

2 The application was subject to review in the Registry of the Commission and as a result of the review it was suggested to the
Applicant Union that further service take place on a number of employers to broaden the respondency. This service increased
the respondency list considerably and as a preliminary to dealing with the making of the Award the Commission convened a
conference which took place on 16th July 2003. At the conference a number of parties applied for intervention and leave was
granted to the Communications, Electrical, Electronic, Energy, Information, Postal, Plumbing and Allied Services Union of
Australia and The Food Preservers’ Union of Western Australia, Union of Workers. The intervenors were directed to have
further discussions with the Union with the aim of resolving issues between them. If those issues were not resolved they were
required to identify the unresolved issues in writing by 6th August 2003.

3 At the time of writing this Decision there had been no compliance with that verbal direction.
4 At the conference Mr Michael Borlase of the Chamber of Commerce and Industry Western Australia (Inc) (CCI) represented

17 Respondents. Other Respondents were represented by Counsel or agents. In all several representations were made by nine
other advocates.

5 At the conference Mr Borlase, representing the majority of Respondents, requested that the matter be listed for hearing to
determine whether it was in the public interest that the Award be made. The Union represented by Mr Luke Edmonds, of
Counsel, requested orders for further and better particulars of the Respondents’ public interest argument. The Commission
decided to issue an order to require the Respondents who wish to make a public interest argument to detail that argument.

6 The executive parts to that order were that the proponents of the public interest argument provide further and better particulars
of their claim to the Union by 5:00pm Wednesday, 6th August 2003 and that the Union file an answering statement to the claim
by 5:00pm on Wednesday 13th August 2003. The matter was then listed for hearing on 29th August 2003.

7 There was compliance with the orders by the Respondents’ represented by Mr Borlase but no other Respondent filed in
accordance with the order.

8 The argument of Mr Borlase is that for the Award to issue would be against the public interest because there are proceedings of
a similar matter on foot in the Australian Industrial Relations Commission (AIRC) in AMWU v A & A Contract Staff and
Others C24167 of 2000. According to Mr Borlase the application in the AIRC was made by the federally registered
Amalgamated Metal Workers Union (AMWU) against several hundred labour hire firms including 97 companies in Western
Australia for an Award to cover the metal trades hire industry. Mr Borlase says that agreement was reached with the AMWU
on behalf of Western Australian employees that the AMWU claim would not be pursued against Western Australian labour
hire firms and an Award in the State jurisdiction would be pursued once the labour hire Award was achieved through the
completion of C No 24167 of 2000 for Eastern States companies.

9 In support of his contentions Mr Borlase submitted documentation exchanged between his organisation and the AMWU
(Exhibit B1). The agreement which Mr Borlase sought was the AMWU would not pursue dispute findings against any Western
Australian named companies served with its log of claims and that those WA companies named against whom the dispute
finding order is made would not be proceeded against in the making of a federal Award and any dispute finding would be
cancelled.

10 The agreement went on to advise the AMWU that Mr Borlase was instructed by those companies the CCI represented that if
the Union was successful in achieving a specific Federal Award against labour hire companies in the Eastern States then no
objection will be raised to the creation of a labour hire industry Award within the AMWU State Branch in Western Australia,



3336 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 83 W.A.I.G.

subject to agreement on specific terms of the Award. Where agreement could not be reached on the specific terms they would
be refereed for arbitration in the Western Australian Industrial Relations Commission.

11 There is correspondence from the AMWU which acknowledges the agreement offered by Mr Borlase.
12 The argument now mounted is that for the Commission to proceed to deal with the matter before it in application A3 of

2003 would be against the public interest.
13 Mr Borlase referred to some cases involving definition of the public interest. I do not need to refer those cases here as they are

not particularly useful. I will refer to authority I think correctly identify the public interest in the context of industrial
legislation.

14 It is trite to say that the definition of public interest is broad. It embraces notions of the public good and the application of
public policy to the public’s benefit. The issue of public interest has been discussed in its context in industrial law in a number
of cases. In my respectful view the Decision of the High Court in Re Queensland Electricity Commission ex parte Electrical
Trades Union of Australia (1987) 21 IR 151; 72 A.L.R. 1 (the ETU Case) is particularly relevant. In that case their Honours
make the following observation (per Mason CJ, Wilson and Dawson JJ) when they said “ascertainment in any particular case
of where the public interest lies will often depend on balancing of interests, including competing public interests and be very
much a question of fact and degree.” The background to the ETU Case is in 1985 following a series of major disputes in
Queensland involving unions including the Electrical Trades Union (ETU) and the Municipal Officers Association (MOA) the
Queensland government legislated an Act called The Electrical Authorities (Industrial Causes) Act 1985. The effect of the act
was to remove the jurisdiction of the State Industrial Commission which had been a traditional regulator of the electrical trades
industry in Queensland and replace it with the Electrical Authorities Industrial Causes Tribunal which was empowered to
determine conditions of employment in the electrical generation industry. It also proscribed strikes and created a list of new
offences. The ETU and MOA responded by seeking federal award coverage. In due course the Queensland Electrical
Commission and seven regional electrical authorities in Queensland brought an application under the then s.41(1)(d) of the
Conciliation and Arbitration Act (Cwth). The Decision of the Full Bench AIRC in that case eventually found its way to the
High Court in the ETU Case I have mentioned above.

15 The applicants in this case represented by Mr Borlase are asking this Commission to refuse to make the Award sought by the
Union on the grounds that it is contrary to the public interest. In his Decision in the ETU Case Brennan J had the following to
say “A decision to refrain from hearing and determining an application for an award which the Commission was [is] bound
prima facie to hear and determine had to be founded on some extraordinary consideration, especially when a decision so to
refrain was a decision in effect, though not in form, to refuse the application…”. In his observations Dean J said “…In the
context of the general legislative policy that a party…to a dispute should ordinarily be entitled to invoke the jurisdiction of the
Commission and of the general philosophy underlying the Act that the exercise of that jurisdiction to settle…industrial disputes
will be in the public interest, that onus is a particularly heavy one in a case where what is sought is a refusal to exercise
jurisdiction on the general “public interest ground”. In such a case the function of the Commission, viewed in the perspective
of the rule of law and general legislative policy and philosophy, is confined to one of deciding whether the circumstances are
so special or extraordinary that the public requires that it refrain from ordinary exercise of jurisdiction with the consequence
that a party who has duly invoked its jurisdiction for the resolution of a non-trivial dispute is effectively denied access to it and
left without any effective recourse…that is not to say that an applicant who invokes a jurisdiction of the Commission has a
prima facie entitlement to succeed in his claim. It is to say no more than such an applicant has a prima facie entitlement to
have his claim properly and fully heard and determined. Clearly the public interest tests in the context of a new Award are
onerous and the fundamental right of an applicant to invoke the jurisdiction is not to be lightly discarded. In short there must be
important and persuasive facts which would convince the Commission that the jurisdiction ought be refused.

16 The fundamental contention of the Respondents represented by Mr Borlase was that for the State registered Union to go ahead
with this application is a form of forum shopping. That is contrary to the public interest it should be resisted by the
Commission and the Award should therefore not be made.

17 Given the clear facts in this matter I have reached the conclusion that the contention is nothing but bizarre. The Respondents
say that they would make an Award in the State Commission once a Federal Award has been issued. How it can be said to be
against the public interest for this Award to be filed and for it to be dealt within the State jurisdiction lacks logic. Nothing else
is offered in support of the application. No sufficient attempt has been made to discharge the heavy onus that must be
discharged when ‘what is sought to a refusal to exercise jurisdiction’ on the public interest ground.

18 There is absolutely no substance at all in this application. It is not at all surprising that none of the other Respondents appeared
to support it. The application will be dismissed.

19 In due course the Commission will convene a conference to deal with the Award on an ongoing basis.

_________

2003 WAIRC 09348
METAL TRADES (LABOUR HIRE) AWARD 2002 

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING AND KINDRED

INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
ADECCO, ACCESS PERSONNEL, ALPHA PERSONNEL AND OTHERS, RESPONDENTS

CORAM COMMISSIONER J F GREGOR
DATE FRIDAY, 12 SEPTEMBER 2003
FILE NO. A 3 OF 2003
CITATION NO. 2003 WAIRC 09348
_________________________________________________________________________________________________________

Result Dismissed
_________________________________________________________________________________________________________
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Order
HAVING heard Mr L. Edmonds (of Counsel) who appeared on behalf of the Applicant and Mr M. Borlase who appeared on behalf
of the Respondents, and Mr T.B. Lyons (of Counsel) on behalf of Blue Collar People, the Commission pursuant to the powers
conferred on it under the Industrial Relations Act, 1979, hereby orders:

THAT the application be, and is hereby dismissed.
(Sgd.) J. F. GREGOR,

[L.S.] Commissioner.

PUBLIC SERVICE ARBITRATOR—Awards/Agreements—
Variation of—

2003 WAIRC 09451
DEPARTMENT FOR COMMUNITY DEVELOPMENT (FAMILY RESOURCE WORKERS, WELFARE ASSISTANTS

AND PARENT HELPERS) AWARD 1990
NO. PSAA1 OF 1989

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED,

APPLICANT
v.
DIRECTOR GENERAL, DEPARTMENT OF COMMUNITY DEVELOPMENT, RESPONDENT

CORAM PUBLIC SERVICE ARBITRATOR
COMMISSIONER P E SCOTT

DATE OF ORDER FRIDAY, 19 SEPTEMBER 2003
FILE NO/S. P 12 OF 2003
CITATION NO. 2003 WAIRC 09451
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________

Order
HAVING heard Ms S Thomas on behalf of the applicant and Mr R Heaperman on behalf of the respondent, and by consent, the
Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders—

THAT the Department for Community Development (Family Resource Workers, Welfare Assistants and Parent Helpers)
Award 1990 (No. PSAA 1 of 1989) be varied in accordance with the following Schedule and that such variation shall have
effect from the beginning of the first pay period commencing on or after the 18th day of September 2003.

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner.

Public Service Arbitrator.
_________

SCHEDULE
1. Schedule B - Motor Vehicle Allowance: Delete this Schedule and insert the following in lieu thereof—

AS FROM 18 SEPTEMBER 2003
Part 1 - Motor Car

Rate (cents) per kilometre
Area Details Engine Displacement (in cubic centimetres)

Over 2600cc Over 1600cc 1600cc
to 2600cc and under

Metropolitan Area
First 4000 kilometres 149.7 126.6 102.2
Over 4000 up to 8000 kms 61.7 52.7 44.0
Over 8000 up to 16000 kms 32.4 28.1 24.6
Over 16000 kms 34.0 28.8 24.7
South West Land Division
First 4000 kilometres 154.3 130.9 106.4
Over 4000 up to 8000 kms 64.0 54.8 46.0
Over 8000 up to 16000 kms 33.9 29.4 25.8
Over 16000 kms 35.2 29.7 25.5



3338 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 83 W.A.I.G.

North of 23.5o South Latitude
First 4000 kilometres 170.9 145.4 118.9
Over 4000 up to 8000 kms 70.3 60.2 50.7
Over 8000 up to 16000 kms 36.7 31.9 28.0
Over 16000 kilometres 36.3 30.6 26.3
Rest of State
First 4000 kilometres 159.2 134.8 109.2
Over 4000 up to 8000 kms 66.0 56.4 47.2
Over 8000 up to 16000 kms 34.9 30.2 26.5
Over 16000 kilometres 35.7 30.1 25.9

Part II - Motor Car

Rate (cents) per kilometre
Area Details Engine Displacement (in cubic centimetres)

Over 2600cc Over 1600cc
to 2600cc

1600cc
and under

Metropolitan Area 69.0 58.9 48.9
South West Land Division 71.5 61.1 51.0
North of 23.5o South Latitude 78.7 67.3 56.4
Rest of the State 73.7 62.9 52.4

Part III - Motor Cycle

Distance travelled during a year on Official Rate
Business

Cents per Kilometre
Rate per kilometre 23.9

____________________

2003 WAIRC 09457
GOVERNMENT OFFICERS SALARIES, ALLOWANCES AND CONDITIONS AWARD 1989

NO. PSAA3 OF 1989
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED,
APPLICANT
v.
ALBANY PORT AUTHORITY AND OTHERS, RESPONDENTS

CORAM PUBLIC SERVICE ARBITRATOR
COMMISSIONER P E SCOTT

DATE OF ORDER FRIDAY, 19 SEPTEMBER 2003
FILE NO. P 5 OF 2003
CITATION NO. 2003 WAIRC 09457
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________

Order
HAVING heard Ms S Thomas on behalf of the applicant and Mr R Heaperman on behalf of the respondent, and by consent, the
Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders—

THAT the Government Officers Salaries, Allowances and Conditions Award 1989 (No. PSAA 3 of 1989) be varied in
accordance with the following Schedule and that such variation shall have effect from the beginning of the first pay period
commencing on or after the 18th day of September 2003.

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner.

Public Service Arbitrator.
_________
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SCHEDULE
1. Clause 35. - Motor Vehicle Allowance: Delete subclause (5) of this clause and insert the following in lieu thereof—
(5) Allowance for towing Departmental caravan or trailer.

In case where officers are required to tow departmental caravans on official business, the additional rate shall be 6.5 cents
per kilometre. When departmental trailers are towed on official business the additional rate shall be 3.5 cents per
kilometre.

2. Clause 38. – Relieving Allowance: Delete subclause (1)(d) of this clause and insert the following in lieu thereof—
(d) If an officer whose normal duties do not involve camp accommodation is required to relieve or perform special

duty resulting in a stay at a camp, the officer shall be paid camping allowance for the duration of the period
spent in camp, and in addition, shall be paid a lump sum of $144.00 to cover incidental personal expenses:
Provided that an officer shall receive no more than one lump sum of $144.00 in any one period of three (3)
years.

3. Clause 39. – Removal Allowance:
A. Delete subclause (1)(c) of this clause and insert the following in lieu thereof—
(c) An allowance of $520.00 for accelerated depreciation and extra wear and tear on furniture, effects and

appliances for each occasion that an officer is required to transport furniture, effects and appliances. Provided
that the employer is satisfied that the value of household furniture, effects and appliances moved by the officer
is at least $3,114.00.

B. Delete subclause (1)(d) of this clause and insert the following in lieu thereof—
(d) Reimbursement of reasonable expenses in kennelling and transporting of domestic pet or pets up to a maximum

amount of $156.00.
Pets are defined as dogs, cats, birds or other domestic animals kept by the officer or the officer’s dependents for
the purpose of household enjoyment.
Pets do not include domesticated livestock, native animals nor equine animals.

C. Delete subclause (6) of this clause and insert the following in lieu thereof—
(6) Where an officer is transferred to Government owned or private rental accommodation, where furniture is provided, and

as a consequence the officer is obliged to store furniture, the officer shall be reimbursed the actual cost of such storage up
to a maximum allowance of $966.00 per annum. Actual cost is deemed to include the premium for adequate insurance
coverage of the value of the furniture stored. An allowance under this subclause shall not be paid for a period in excess of
four years without the approval of the employer.

4. Schedule I. – Clause 18. - Overtime: Delete this Schedule and insert the following in lieu thereof—

PART I - OUT OF HOURS CONTACT
(Operative from the first pay period commencing on or from 13th September 2002)
Standby $6.15 per hour
On Call $3.07 per hour
Availability $1.54 per hour
PART II - MEALS
(Operative from the first pay period commencing on or from 18th September 2003)

Breakfast $7.90 per meal
Lunch $9.75 per meal
Evening Meal $11.70 per meal

5. Schedule O. – Annual Interstate Allowance Rates: Delete this Schedule and insert the following in lieu thereof—
(Operative from the first pay period commencing on or from 18th September 2003)

Single With Dependents
$ $

Adelaide 2,258 3,076
Brisbane 2,414 3,220
Melbourne 2,535 3,748
Sydney 3,892 4,649

____________________

2003 WAIRC 09454
GOVERNMENT OFFICERS SALARIES, ALLOWANCES AND CONDITIONS AWARD 1989

NO. PSAA3 OF 1989
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED,
APPLICANT
v.
ALBANY PORT AUTHORITY AND OTHERS, RESPONDENTS

CORAM PUBLIC SERVICE ARBITRATOR
COMMISSIONER P E SCOTT

DATE OF ORDER FRIDAY, 19 SEPTEMBER 2003
FILE NO. P 10 OF 2003
CITATION NO. 2003 WAIRC 09454
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_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________

Order
HAVING heard Ms S Thomas on behalf of the applicant and Mr R Heaperman on behalf of the respondent, and by consent, the
Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders—

THAT the Government Officers Salaries, Allowances and Conditions Award 1989 (No. PSAA 3 of 1989) be varied in
accordance with the following Schedule and that such variation shall have effect from the beginning of the first pay period
commencing on or after the 18th day of September 2003.

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner.

Public Service Arbitrator.

_________

SCHEDULE
1. Schedule H. – Motor Vehicle Allowance: Delete this Schedule and insert the following in lieu thereof—

AS FROM 18 SEPTEMBER 2003
Part 1 - Motor Car

Area Details Rate (cents) per kilometre
Engine Displacement (in cubic centimetres)

Over 2600cc Over 1600cc
to 2600cc

1600cc
and under

Metropolitan Area
First 4000 kilometres 149.7 126.6 102.2
Over 4000 up to 8000 kms 61.7 52.7 44.0
Over 8000 up to 16000 kms 32.4 28.1 24.6
Over 16000 kms 34.0 28.8 24.7
South West Land Division
First 4000 kilometres 154.3 130.9 106.4
Over 4000 up to 8000 kms 64.0 54.8 46.0
Over 8000 up to 16000 kms 33.9 29.4 25.8
Over 16000 kms 35.2 29.7 25.5
North of 23.5o South Latitude
First 4000 kilometres 170.9 145.4 118.9
Over 4000 up to 8000 kms 70.3 60.2 50.7
Over 8000 up to 16000 kms 36.7 31.9 28.0
Over 16000 kilometres 36.3 30.6 26.3
Rest of State
First 4000 kilometres 159.2 134.8 109.2
Over 4000 up to 8000 kms 66.0 56.4 47.2
Over 8000 up to 16000 kms 34.9 30.2 26.5
Over 16000 kilometres 35.7 30.1 25.9

Part 2 - Motor Car

Area Details Rate (cents) per kilometre
Engine Displacement (in cubic centimetres)

Over 2600cc Over 1600cc
to 2600cc

1600cc
and under

Metropolitan Area 69.0 58.9 48.9
South West Land Division 71.5 61.1 51.0
North of 23.5o South Latitude 78.7 67.3 56.4
Rest of the State 73.7 62.9 52.4

Part 3 - Motor Cycle
Rate – Cents per kilometre 23.9

____________________
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2003 WAIRC 09459
GOVERNMENT OFFICERS (SOCIAL TRAINERS) AWARD 1988

No. PSAA 20 of 1985
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED,
APPLICANT
v.
DIRECTOR GENERAL, DISABILITY SERVICES COMMISSION, RESPONDENT

CORAM PUBLIC SERVICE ARBITRATOR
COMMISSIONER P E SCOTT

DATE OF ORDER FRIDAY, 19 SEPTEMBER 2003
FILE NO. P 3 OF 2003
CITATION NO. 2003 WAIRC 09459
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________

Order
HAVING heard Ms S Thomas on behalf of the applicant and Mr R Heaperman on behalf of the respondent, and by consent, the
Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders—

THAT the Government Officers (Social Trainers) Award 1988 (No. PSAA 20 of 1985) be varied in accordance with the
following Schedule and that such variation shall have effect from the beginning of the first pay period commencing on or
after the 18th day of September 2003.

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner.

Public Service Arbitrator.
_________

SCHEDULE
1. Clause 23. – Motor Vehicle Allowances: Delete subclause (5) of this clause and insert the following in lieu thereof—
(5) Allowance for Towing the employer’s Caravan or Trailer

In case where officers are required to tow the employer’s caravans on official business, the additional rate shall be
6.5 cents per kilometre. When the employer’s trailers are towed on official business the additional rate shall be 3.5 cents
per kilometre.

2. Clause 25. – Miscellaneous Allowances:
A. Delete subclause (5) of this clause and insert the following in lieu thereof—

(5) Removal Allowance
(a) When an employee is transferred in the public interest, or in the ordinary course of promotion or transfer, or on

account of illness due to causes over which the employee has no control, the employee shall be reimbursed—
(i) The actual reasonable cost of conveyance of the employee and dependants.
(ii) The actual cost (including insurance) of the conveyance of the employee’s household furniture effects

and appliances up to a maximum volume of 35 cubic metres, provided that a larger volume may be
approved by the employer in special cases.

(iii) An allowance of $520.00 for accelerated depreciation and extra wear and tear on furniture, effects and
appliances for each occasion that an employee is required to transport their furniture, effects and
appliances: Provided that the employer is satisfied that the value of household furniture, effects and
appliances moved by the employee is at least $3,114.00.

(iv) Reimbursement of reasonable expenses in kennelling and transporting of domestic pet or pets up to a
maximum amount of $156.00.
Pets are defined as dogs, cats, birds or other domestic animals kept by the officer or the officer’s
dependents for the purpose of household enjoyment.
Pets do not include domesticated livestock, native animals nor equine animals.

(b) An employee who is transferred solely at the employee’s own request or on account of misconduct must bear
the whole cost of removal unless otherwise determined by the employer prior to removal.

(c) An employee shall be reimbursed the full freight charges necessarily incurred in respect of the removal of a
motor vehicle. If authorised by the employer to travel to a new locality in the employee’s own motor vehicle,
reimbursement shall be as follows—
(i) Where the employee will be required to maintain a motor vehicle for use on official business at the

employee’s new headquarters, reimbursement for the distance necessarily travelled shall be on the
basis of the appropriate rate prescribed by subclause (2) of clause 23 of this award.

(ii) Where the employee will not be required to maintain a motor vehicle for use on official business at
the new headquarters reimbursement for the distance necessarily travelled shall be on the basis of one
half (1/2) of the appropriate rate prescribed by subclause (4) of clause 23 of this award.

(d) The employee shall, before removal is undertaken, obtain quotes from at least two carriers which shall be
submitted to the employer, who may authorise the acceptance of the more suitable: Provided that payment for a
volume amount beyond 35 cubic metres by a Department is not to occur without the written approval of the
employer having first being obtained.
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(e) The employer may, in lieu of conveyance, authorise payment of an amount not exceeding the maximum
prescribed by subparagraph (ii) of paragraph (a) of subclause (5) to compensate for loss in any case where an
employee with prior approval of the employer, disposes of furniture, effects and appliances instead of removing
them to the employee’s new headquarters: Provided that such payment shall not exceed the sum which would
have been paid if such furniture, effects and appliances had been removed by the cheapest method of transport
available and the volume was 35 cubic metres.

(f) Where an employee is transferred to the employer’s accommodation or private rental accommodation where
furniture is provided and as a consequence the employee is obliged to store their own furniture the employee
shall be reimbursed the actual cost of such storage up to a maximum allowance of $966.00 per annum. Actual
cost is deemed to include the premium for adequate insurance coverage of the value of the furniture stored. An
allowance under this subclause shall not be paid for a period in excess of four years without the approval of the
employer or private rental accommodation.

(g) Receipts must be produced for all sums claimed.
(h) New appointees shall be entitled to receive the benefits of this clause if they are required by the employer to

participate in any training course prior to being posted to their respective positions. This entitlement shall only
be available to employees who have completed their training and who incur costs when moving to their first
posting.

B. Delete subclause (6)(d) of this clause and insert the following in lieu thereof—
(d) If an officer whose normal duties do not involve camp accommodation is required to relieve or perform special

duty resulting in a stay at a camp, the officer shall be paid camping allowance for the duration of the period
spent in camp, and in addition, shall be paid a lump sum of $144.00 to cover incidental personal expenses:
Provided that an officer shall receive no more than one lump sum of $144.00 in any one period of three (3)
years.

3. Schedule B – Clause 22. - Overtime: Delete this schedule and insert the following in lieu thereof—
PART I - OUT OF HOURS CONTACT

(Operative from the first pay period commencing on or from 13th September 2002)
Standby $6.15 per hour
On Call $3.07 per hour
Availability $1.54 per hour

PART II - MEALS
(Operative from the first pay period commencing on or from 18th September 2003)

Breakfast $7.90 per meal
Lunch $9.75 per meal
Evening Meal $11.70 per meal

____________________

2003 WAIRC 09452
GOVERNMENT OFFICERS (SOCIAL TRAINERS) AWARD 1988

No. PSAA 20 of 1985
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED,
APPLICANT
v.
DIRECTOR GENERAL, DISABILITY SERVICES COMMISSION, RESPONDENT

CORAM PUBLIC SERVICE ARBITRATOR
COMMISSIONER P E SCOTT

DATE OF ORDER FRIDAY, 19 SEPTEMBER 2003
FILE NO. P 11 OF 2003
CITATION NO. 2003 WAIRC 09452
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________

Order
HAVING heard Ms S Thomas on behalf of the applicant and Mr R Heaperman on behalf of the respondent, and by consent, the
Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders—

THAT the Government Officers (Social Trainers) Award 1988 (No. PSAA 20 of 1985) be varied in accordance with the
following Schedule and that such variation shall have effect from the beginning of the first pay period commencing on or
after the 18th day of September 2003.

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner.

Public Service Arbitrator.
_________
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SCHEDULE
1. Schedule C – Clause 23 - Motor Vehicle Allowance: Delete this schedule and insert the following in lieu thereof—

AS FROM 18 SEPTEMBER 2003
Part 1 - Motor Car

Area Details Rate (cents) per kilometre
Engine Displacement (in cubic centimetres)

Over 2600cc Over 1600cc
to 2600cc

1600cc
and under

Metropolitan Area
First 4000 kilometres 149.7 126.6 102.2
Over 4000 up to 8000 kms 61.7 52.7 44.0
Over 8000 up to 16000 kms 32.4 28.1 24.6
Over 16000 kms 34.0 28.8 24.7
South West Land Division
First 4000 kilometres 154.3 130.9 106.4
Over 4000 up to 8000 kms 64.0 54.8 46.0
Over 8000 up to 16000 kms 33.9 29.4 25.8
Over 16000 kms 35.2 29.7 25.5
North of 23.5o South Latitude
First 4000 kilometres 170.9 145.4 118.9
Over 4000 up to 8000 kms 70.3 60.2 50.7
Over 8000 up to 16000 kms 36.7 31.9 28.0
Over 16000 kilometres 36.3 30.6 26.3
Rest of State
First 4000 kilometres 159.2 134.8 109.2
Over 4000 up to 8000 kms 66.0 56.4 47.2
Over 8000 up to 16000 kms 34.9 30.2 26.5
Over 16000 kilometres 35.7 30.1 25.9

Part 2 - Motor Car

Area Details Rate (cents) per kilometre
Engine Displacement (in cubic centimetres)

Over 2600cc Over 1600cc
to 2600cc

1600cc
and under

Metropolitan Area 69.0 58.9 48.9
South West Land Division 71.5 61.1 51.0
North of 23.5o South Latitude 78.7 67.3 56.4
Rest of the State 73.7 62.9 52.4

Part 3 - Motor Cycle
Rate – Cents per kilometre 23.9

____________________

2003 WAIRC 09450
GRAYLANDS SELBY-LEMNOS AND SPECIAL CARE HEALTH SERVICES AWARD 1999

No. PSAA 1 of 1999
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED ,
APPLICANT
v.
CHIEF EXECUTIVE OFFICER, NORTH METROPOLITAN HEALTH SERVICE, C/- SIR
CHARLES GARDINER HOSPITAL, RESPONDENT

CORAM PUBLIC SERVICE ARBITRATOR
COMMISSIONER P E SCOTT

DATE OF ORDER FRIDAY, 19 SEPTEMBER 2003
FILE NO. P 13 OF 2003
CITATION NO. 2003 WAIRC 09450
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________
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Order
HAVING heard Ms S Thomas on behalf of the applicant and Mr R Heaperman on behalf of the respondent, and by consent, the
Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders—

THAT the Graylands Selby-Lemnos and Special Care Health Services Award 1999 (No. PSAA 1 of 1999) be varied in
accordance with the following Schedule and that such variation shall have effect from the beginning of the first pay period
commencing on or after the 18th day of September 2003.

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner.

Public Service Arbitrator.
_________

SCHEDULE
1. Schedule E - Motor Vehicle Allowance: Delete this Schedule (excluding the map) and insert the following in lieu

thereof—
AS FROM 18 SEPTEMBER 2003

Rate (cents) per kilometre
Engine Displacement (in cubic centimetres)

Area Details Over 2600cc Over 1600cc to
2600cc

1600cc and
under

Metropolitan Area
First 4000 kilometres 149.7 126.6 102.2
Over 4000 up to 8000 kms 61.7 52.7 44.0
Over 8000 up to 16000 kms 32.4 28.1 24.6
Over 16000 kms 34.0 28.8 24.7
South West Land Division
First 4000 kilometres 154.3 130.9 106.4
Over 4000 up to 8000 kms 64.0 54.8 46.0
Over 8000 up to 16000 kms 33.9 29.4 25.8
Over 16000 kms 35.2 29.7 25.5
North of 23.5o South Latitude
First 4000 kilometres 170.9 145.4 118.9
Over 4000 up to 8000 kms 70.3 60.2 50.7
Over 8000 up to 16000 kms 36.7 31.9 28.0
Over 16000 kilometres 36.3 30.6 26.3
Rest of State
First 4000 kilometres 159.2 134.8 109.2
Over 4000 up to 8000 kms 66.0 56.4 47.2
Over 8000 up to 16000 kms 34.9 30.2 26.5
Over 16000 kilometres 35.7 30.1 25.9

The allowances prescribed in this schedule shall apply from the date of registration of the Award and shall be varied in accordance
with any movement in the equivalent allowances in the Public Service Award 1992.
2. Schedule F - Motor Vehicle Allowance: Delete this Schedule and insert the following in lieu thereof—

AS FROM 18 SEPTEMBER 2003
Rate (cents) per kilometre

Engine Displacement (in cubic centimetres)
Area Details Over 2600cc Over 1600cc to

2600cc
1600cc and

under

Metropolitan Area 69.0 58.9 48.9
South West Land Division 71.5 61.1 51.0
North of 23.5o South Latitude 78.7 67.3 56.4
Rest of the State 73.7 62.9 52.4

The allowances prescribed in this schedule shall apply from the date of registration of the Award and shall be varied in accordance
with any movement in the equivalent allowances in the Public Service Award 1992.
3. Schedule G - Motor Cycle Allowance: Delete this Schedule and insert the following in lieu thereof—

AS FROM 18 SEPTEMBER 2003

Distance travelled during a year on Official Business Rate Cents per Kilometre

Rate per kilometre 23.9

The allowances prescribed in this schedule shall apply from the date of registration of the Award and shall be varied in accordance
with any movement in the equivalent allowances in the Public Service Award 1992.

____________________
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2003 WAIRC 09458
PARLIAMENTARY EMPLOYEES AWARD 1989

No. A 15 of 1987, A 4 of 1988, A 7 of 1988 and A 7 of 1989
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED,
APPLICANT
v.
THE GOVERNOR OF WESTERN AUSTRALIA IN COUNCIL AND OTHERS, RESPONDENTS

CORAM PUBLIC SERVICE ARBITRATOR
COMMISSIONER P E SCOTT

DATE OF ORDER FRIDAY, 19 SEPTEMBER 2003
FILE NO. P 4 OF 2003
CITATION NO. 2003 WAIRC 09458
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________

Order
HAVING heard Ms S Thomas on behalf of the applicant and Mr R Heaperman on behalf of the respondent, and by consent, the
Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders—

THAT the Parliamentary Employees Award 1989 (No. A 15 of 1987, A 4 of 1988, A 7 of 1988 and A 7 of 1989) be varied
in accordance with the following Schedule and that such variation shall have effect from the beginning of the first pay
period commencing on or after the 18th day of September 2003.

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner.

Public Service Arbitrator.
_________

SCHEDULE
1. Clause 9. – Meal Allowance: Delete subclause (1) of this clause and insert the following in lieu thereof—
(1) An employee who is required to work overtime under Clause 7 of this Award and where such overtime extends beyond

5.00 p.m., a meal allowance shall be paid in accordance with the provisions of the Public Service Overtime Award No.
10 of 1978 Clause 8 as amended. Provided that where such overtime extends beyond 6.00 a.m. the following day, an
allowance of $11.70 or the amount charged by the House, whichever is the higher, for such a three course meal shall be
paid.

____________________

2003 WAIRC 09456
PUBLIC SERVICE AWARD 1992

No. PSAA 4 of 1989
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED,
APPLICANT
v.
COMMISSIONER, ABORIGINAL AFFAIRS AND OTHERS, RESPONDENTS

CORAM PUBLIC SERVICE ARBITRATOR
COMMISSIONER P E SCOTT

DATE OF ORDER FRIDAY, 19 SEPTEMBER 2003
FILE NO. P 6 OF 2003
CITATION NO. 2003 WAIRC 09456
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________

Order
HAVING heard Ms S Thomas on behalf of the applicant and Mr R Heaperman on behalf of the respondent, and by consent, the
Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders—

THAT the Public Service Award 1992 (No. PSAA 4 of 1989) be varied in accordance with the following Schedule and that
such variation shall have effect from the beginning of the first pay period commencing on or after the 18th day of September
2003.

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner.

Public Service Arbitrator.
_________
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SCHEDULE
1. Clause 35. - Motor Vehicle Allowance: Delete subclause (5) of this clause and insert the following in lieu thereof—
(5) Allowance for towing Departmental caravan or trailer.

In case where officers are required to tow departmental caravans on official business, the additional rate shall be 6.5 cents per
kilometre. When departmental trailers are towed on official business the additional rate shall be 3.5 cents per kilometre.

2. Clause 38. – Relieving Allowance: Delete subclause (4) of this clause and insert the following in lieu thereof—
(4) If an officer whose normal duties do not involve camp accommodation is required to relieve or perform special duty

resulting in a stay at a camp, the officer shall be paid camping allowance for the duration of the period spent in camp, and
in addition, shall be paid a lump sum of $144.00 to cover incidental personal expenses: Provided that an officer shall
receive no more than one lump sum of $144.00 in any one period of three (3) years.

3. Clause 39. – Removal Allowance:
A. Delete subclause (1)(c) of this clause and insert the following in lieu thereof—
(c) An allowance of $520.00 for accelerated depreciation and extra wear and tear on furniture, effects and

appliances for each occasion that an officer is required to transport his or her furniture, effects and appliances
provided that the Chief Executive Officer is satisfied that the value of household furniture, effects and
appliances moved by the officer is at least $3,114.00.

B. Delete subclause (1)(d) of this clause and insert the following in lieu thereof—
(d) Reimbursement of reasonable expenses in kennelling and transporting of domestic pet or pets up to a maximum

amount of $156.00.
Pets are defined as dogs, cats, birds or other domestic animals kept by the officer or the officer’s dependents for
the purpose of household enjoyment.
Pets do not include domesticated livestock, native animals nor equine animals.

C. Delete subclause (6) of this clause and insert the following in lieu thereof—
(6) Where an officer is transferred to government owned or private rental accommodation, where furniture is provided, and as

a consequence the officer is obliged to store furniture, the officer shall be reimbursed the actual cost of such storage up to
a maximum allowance of $966.00 per annum. Actual cost is deemed to include the premium for adequate insurance
coverage for the value of the furniture stored. An allowance under this subclause shall not be paid for a period in excess
of four years without the approval of the employer.

4. Schedule H. - Overtime: Delete this Schedule and insert the following in lieu thereof—
SCHEDULE H. - OVERTIME

PART I - OUT OF HOURS CONTACT
(Operative from the first pay period commencing on or from 13th September 2002)

Standby $6.15 per hour
On Call $3.07 per hour
Availability $1.54 per hour

PART II - MEALS
(Operative from the first pay period commencing on or from 18th September 2003)

Breakfast $7.90 per meal
Lunch $9.75 per meal
Evening Meal $11.70 per meal
Supper $7.10 per meal

____________________

2003 WAIRC 09455
PUBLIC SERVICE AWARD 1992

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED,

APPLICANT
v.
COMMISSIONER, ABORIGINAL AFFAIRSAND OTHERS, RESPONDENTS

CORAM PUBLIC SERVICE ARBITRATOR
COMMISSIONER P E SCOTT

DATE OF ORDER FRIDAY, 19 SEPTEMBER 2003
FILE NO. P 9 OF 2003
CITATION NO. 2003 WAIRC 09455
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________

Order
HAVING heard Ms S Thomas on behalf of the applicant and Mr R Heaperman on behalf of the respondent, and by consent, the
Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders—

THAT the Public Service Award 1992 (No. PSAA 4 of 1989) be varied in accordance with the following Schedule and that such
variation shall have effect from the beginning of the first pay period commencing on or after the 18th day of September 2003.

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner.

Public Service Arbitrator.
_________
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SCHEDULE
1. Schedule E – Motor Vehicle Allowance: Delete this Schedule and insert the following in lieu thereof—

AS FROM 18 SEPTEMBER 2003
Rate (cents) per kilometre

Area Details Engine Displacement (in cubic centimetres)
Over 2600cc Over 1600cc 1600cc

to 2600cc and under

Metropolitan Area
First 4000 kilometres 149.7 126.6 102.2
Over 4000 up to 8000 kms 61.7 52.7 44.0
Over 8000 up to 16000 kms 32.4 28.1 24.6
Over 16000 kms 34.0 28.8 24.7
South West Land Division
First 4000 kilometres 154.3 130.9 106.4
Over 4000 up to 8000 kms 64.0 54.8 46.0
Over 8000 up to 16000 kms 33.9 29.4 25.8
Over 16000 kms 35.2 29.7 25.5
North of 23.5o South Latitude
First 4000 kilometres 170.9 145.4 118.9
Over 4000 up to 8000 kms 70.3 60.2 50.7
Over 8000 up to 16000 kms 36.7 31.9 28.0
Over 16000 kilometres 36.3 30.6 26.3
Rest of State
First 4000 kilometres 159.2 134.8 109.2
Over 4000 up to 8000 kms 66.0 56.4 47.2
Over 8000 up to 16000 kms 34.9 30.2 26.5
Over 16000 kilometres 35.7 30.1 25.9

2. Schedule F – Motor Vehicle Allowance: Delete this Schedule and insert the following in lieu thereof—
AS FROM 18 SEPTEMBER 2003

Rate (cents) per kilometre
Area Details Engine Displacement (in cubic centimetres)

Over 2600cc Over 1600cc to
2600cc

1600cc and
under

Metropolitan Area 69.0 58.9 48.9
South West Land Division 71.5 61.1 51.0
North of 23.5o South Latitude 78.7 67.3 56.4
Rest of the State 73.7 62.9 52.4

3. Schedule G – Motor Cycle Allowance: Delete this Schedule and insert the following in lieu thereof—
AS FROM 18 SEPTEMBER 2003

Distance travelled during a year on Official Business Rate
Cents per Kilometre

Rate per kilometre 23.9

AWARDS/AGREEMENTS—Variation of—
2003 WAIRC 09181

DRAUGHTSMEN’S, TRACERS’, PLANNERS’ AND TECHNICAL OFFICERS’ AWARD 1979
No. R11 of 1979

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES ON THE COMMISSION’S OWN MOTION

TRADES AND LABOR COUNCIL OF WESTERN AUSTRALIA, AUSTRALIAN MINES &
METALS ASSOCIATION INC. WA BRANCH, CHAMBER OF COMMERCE & INDUSTRY OF
WESTERN AUSTRALIA AND THE MINISTER FOR LABOUR RELATIONS

CORAM CHIEF COMMISSIONER W S COLEMAN
DATE MONDAY, 4 AUGUST 2003
FILE NO/S. APPLICATION 752 OF 2001
CITATION NO. 2003 WAIRC 09181
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_________________________________________________________________________________________________________

Result Correction Order issued
_________________________________________________________________________________________________________

Order
WHEREAS an error occurred in the General Order dated 25 July 2001 issued in application 752 of 2001, the Commission, in order
to correct this error and pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders –

THAT the Variation Schedule attached to the Order dated 25 July 2001 with respect to the Draughtsmen’s, Tracers’,
Planners’ and Technical Officers’ Award 1979 No. R11 of 1979 in Application 752 of 2001 be amended in the terms of
the following Schedule.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________

SCHEDULE
1. Clause 7. – Wages: Renumber subclause (2) of this clause as (2)(a).
2. Clause 7. – Wages: Insert a new subclause (2)(b) after subclause (2)(a) of this clause—
(2) (b) Junior Tracers (expressed as a percentage of the “First Year Experience” rate of wage provided in paragraph (a)

of this subclause, and calculated to the nearest ten cents)
16 years of age and under 54
17 years of age 59
18 years of age 67
19 years of age 76
20 years of age 83

____________________

2003 WAIRC 09423
EGG PROCESSING AWARD 1978

No. R 42 of 1978
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES FOOD PRESERVERS UNION OF WESTERN AUSTRALIA, UNION OF WORKERS,
APPLICANT
v.
EGG MARKETING BOARD OF WESTERN AUSTRALIA T/A GOLDEN EGG FARMS,
RESPONDENT

CORAM COMMISSIONER S WOOD
DATE OF ORDER THURSDAY, 18 SEPTEMBER 2003
FILE NO. APPLICATION 1012 OF 2003
CITATION NO. 2003 WAIRC 09423
_________________________________________________________________________________________________________

Result Award varied
Representation
Applicant Mr T Pope on behalf of the FPU
Respondent Ms A Johnson
_________________________________________________________________________________________________________

Order
HAVING heard Mr T Pope on behalf of the applicant and Ms A Johnson on behalf of the respondent, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act, 1979, hereby orders:

THAT the Egg Processing Award 1978 as varied, be further varied in accordance with the following Schedule and that
such variation shall have effect from the beginning of the first pay period commencing on or after the date of this order.

(Sgd.) S. WOOD,
[L.S.] Commissioner.

_________

SCHEDULE
1. Clause 8 - Overtime

In subclause 3(a) delete $7.65 and $5.20 and insert in lieu $7.80 and $5.30.

____________________
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2003 WAIRC 09258
ELECTRICAL CONTRACTING INDUSTRY AWARD

R 22 of 1978
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION,
POSTAL, PLUMBING AND ALLIED SERVICES UNION OF AUSTRALIA, APPLICANT
v.
THE ELECTRICAL CONTRACTORS’ ASSOCIATION OF WESTERN AUSTRALIA (UNION OF
EMPLOYERS) AND OTHERS, RESPONDENTS

CORAM COMMISSIONER J F GREGOR
DATE FRIDAY, 5 SEPTEMBER 2003
FILE NO. APPLICATION 907 OF 2003
CITATION NO. 2003 WAIRC 09258
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________

Order
HAVING heard Mr C. Young on behalf of the Applicant and Mr M. Coleman for Barclay Mowlem and Others and Mr C. Martin
for the Electrical Contractors’ Association of Western Australia (Union of Employers), and by consent, the Commission pursuant to
the powers conferred on it under the Industrial Relations Act, 1979, hereby orders:

THAT the Electrical Contracting Industry Award R22 of 1978 be varied in accordance with the following Schedule and
that such variation shall have effect from the first pay period on or after 5 September 2003.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

_________

SCHEDULE
1. Clause 12. – Overtime: Delete paragraph (e) of subclause (2) of this clause and insert in lieu the following—

(e) (i) An employee required to work overtime for more than two hours without being notified on the
previous day or earlier that they will be so required to work overtime shall be supplied with a meal by
the employer or be paid $9.30 for such meal and for a second or subsequent meal if so required.

(ii) No such payments shall be made to any employee living in the same locality as their place of work
who can reasonably return home for such meals.

(iii) If an employee to whom subparagraph (i) of paragraph (e) of subclause (2) hereof applies has, as a
consequence of the notice referred to in that paragraph, provided themselves with a meal or meals and
is not required to work overtime or is required to work less overtime than the period notified, they
shall be paid for each meal provided and not required, $9.30.

2. Clause 18. – Special Rates and Provisions—
A. Delete subclauses (1) – (5) inclusive of this clause and insert in lieu the following—

(1) Height Money: An employee shall be paid an allowance of $2.00 for each day on which they work at a height of
15.5 metres or more above the nearest horizontal plane, but this provision does not apply to linespersons.

(2) Dirt Money: An employee shall be paid an allowance of 41 cents per hour when engaged on work of an unusually dirty
nature where clothes are necessarily unduly soiled or damaged or boots are unduly damaged by the nature of the work
done.

(3) Grain Dust: Where any dispute arises at a bulk grain handling installation due to the presence of grain dust in the
atmosphere and the Board of Reference determines that employees employed under this award are unduly affected by that
dust, the Board may, subject to such conditions as it deems fit to impose, fix an allowance or allowances not exceeding
69 cents per hour.

(4) Confined Space: An employee shall be paid an allowance of 48 cents per hour when, because of the dimensions of the
compartment or space in which they are working, the employee is required to work in a stooped or otherwise cramped
position or without proper ventilation.

(5) Diesel Engine Ships: The provisions of subclauses (2) and (4) of this Clause do not apply to an employee when they are
engaged on work below the floor plates in diesel engine ships, but the employee shall be paid an allowance of 69 cents
per hour whilst so engaged.
B. Delete subclause (7) of this clause and insert in lieu the following—

(7) Hot Work: An employee shall be paid an allowance of 41 cents per hour when they work in the shade in any place where
the temperature is raised by artificial means to between 46.1 and 54.4 degrees Celsius.
C. Delete subclauses (9) – (12) inclusive of this clause and insert in lieu the following—

(9) Percussion Tools: An employee shall be paid an allowance of 24 cents per hour when working a pneumatic riveter of the
percussion type and other pneumatic tools of the percussion type.

(10) Chemical, Artificial Manure and Cement Works: An employee other than a general labourer, in chemical, artificial
manure and cement works shall, in respect of all work done in and around the plant outside the machine shop, be paid an
allowance calculated at the rate of $10.20 per week. The allowance shall be paid during overtime but shall not be subject
to penalty additions. An employee receiving this allowance is not entitled to any other allowance under this Clause.

(11) Abattoirs: An employee employed in and about an abattoir shall be paid an allowance calculated at the rate of $13.40 per
week. The allowance shall be paid during overtime but shall not be subject to penalty additions. An employee receiving
this allowance is not entitled to any other allowance under this Clause.
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(12) Phosphate Ships: An employee shall be paid an allowance of 60 cents for each hour they work in the holds ‘tween decks
of ships which, immediately prior to such work, have carried phosphatic rock but this subclause only applies if and for as
long as the holds and ‘tween decks are not cleaned down.
D. Delete subclause (19) of this clause and insert in lieu the following—

(19) An employee holding either a Third Year First Aid Medallion of the St. John Ambulance Association or a “C” Standard
Senior First Aid Certificate of the Australian Red Cross Society, appointed by the employer to perform first aid duties
shall be paid $8.00 per week in addition to their ordinary rate.
E. Delete subclause (21) of this clause and insert in lieu the following—

(21) Nominee: A licensed electrical installer or fitter who acts as a nominee for an electrical contractor shall be paid an
allowance of $49.90 per week.

3. Clause 19. – Car Allowance: Delete this clause and insert in lieu the following—
Where an employee is required and authorised to use their own motor vehicle in the course of their duties the employee shall be
paid an allowance of 63.64 cents per kilometre travelled. Notwithstanding anything contained in this Clause the employer and the
employee may make any other arrangement as to car allowance not less favourable to the employee.
4. Clause 20. – Allowance for Travelling and Employment in construction Work: Delete paragraph (a) of subclause

(2) of this clause and insert in lieu the following—
(a) On jobs measured by radius from the General Post Office, Perth situated within the area of—

Per Day
$

(i) Up to and including 50 kilometre radius 13.70
OR
(ii) Over 50 kilometres up to and including 60

kilometre radius 17.40
OR
(iii) Over 60 kilometres up to and including 75

kilometre radius 26.70
OR
(iv) Over 75 kilometres up to and including 90

kilometre radius 37.80
OR
(v) Over 90 kilometres up to and including 105

kilometre radius 49.00
5. Clause 21. – Distant Work—

A. Delete subclause (6) of this clause and insert in lieu the following—
(6) An employee to whom the provisions of subclause (1) of this Clause apply shall be paid an allowance of $26.80 for any

weekend that they return to their home from the job but only if—
(a) The employee advises the employer or their agent of their intention no later than the Tuesday immediately

preceding the weekend in which the employee so returns;
(b) The employee is not required for work during that weekend;
(c) The employee returns to the job on the first working day following the weekend; and
(d) The employer does not provide or offer to provide suitable transport.
B. Delete subclause (9) of this clause and insert in lieu the following—

(9) Where an employee, supplied with the board and lodging by their employer, is required to live more than 800 metres from
the job the employee shall be provided with suitable transport to and from that job or be paid an allowance of $11.85 per
day provided that where the time actually spent in travelling either to or from the job exceeds 20 minutes, that excess
travelling time shall be paid for at ordinary rates whether or not suitable transport is supplied by the employer.

6. Clause 27. – Grievance Procedure and Special Allowance: Delete subclause (3) of this clause and insert in lieu the
following—

(3) (a) Subject to paragraph (e) of this subclause, a special allowance of $24.80 per week shall be paid as a flat amount
each week except where direct action takes place.

(b) Provided that a general combined union meeting called by the Unions W.A., or any absence declared by the
Commission under Section 44 as being an authorised absence, shall not be regarded as non-adherence to the
disputes procedure Clause or affect the payment of this allowance.

(c) In the event of the need for a meeting not covered by the circumstances outlined by the above, a Union Official
shall give 24 hours’ notice to the employer and the reason for the meeting and $24.80 shall be paid.

(d) Any time which an employee is absent from work on annual leave, public holidays, bereavement leave or paid
sick leave shall not affect the payment of this allowance.

(e) An apprentice shall be paid a percentage of $24.80 being the percentage which appears against their year of
apprenticeship set out in subclause (4) of the First Schedule - Wages.

7. Clause 30. – Special Provisions – Western Power: Delete subclauses (2) – (6) inclusive of this clause and insert in
lieu the following—

(2) In addition to the wage otherwise payable to an employee pursuant to the provisions of this award an employee (other
than an apprentice) shall be paid—
(a) $1.70 per hour for each hour worked if employed at Muja;
(b) $1.03 per hour for each hour worked if employed at Kwinana;
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(3) (a) An employee to whom Clause 20. - Allowance for Travelling and Employment in Construction Work applies
and who is engaged on construction work at Muja shall be paid—
(i) An allowance of $13.70 per day if the employee resides within a radius of 50 kilometres from the

Muja Power Station;
(ii) An allowance of $37.10 per day if the employee resides outside that radius;
in lieu of the allowance prescribed in the said Clause.

(b) Where transport to and from the job is supplied by the employer from and to a place mutually agreed upon
between the employer and the employee half the above rates shall be paid provided that the conveyance used
for such transport is equipped with suitable seating and weather proof covering.

(4) In addition to the allowance payable pursuant to subclause (6) of Clause 21. - Distant Work of this award an employee to
whom that Clause applies shall be paid $23.30 on each occasion upon which the employee returns home at the weekend
but only if—
(a) The employee has completed three months continuous service with the employer;
(b) The employee is not required for work during the weekend;
(c) The employee returns to the job on the first working day following the weekend;
(d) The employer does not provide or offer to provide suitable transport;
and such payment shall be deemed to compensate for a periodical return home at the employer’s expense.

(5) An employee to whom Clause 21. - Distant Work of this award applied and who proceeds to construction work at Muja
from their home where located within a radius of 50 kilometres from the General Post Office, Perth—
(a) Shall be paid an amount of $63.00 and for three hours at ordinary rates in lieu of the expenses and payment

prescribed in subclause (3) of the said Clause; and
(b) In lieu of the provisions of subclause (4) of the said Clause, shall be paid $63.00 and for three hours at ordinary

rates when their services terminate if the employee has completed three months continuous service;
and the provisions of subclause (3) and subclause (4) of Clause 21. - Distant Work shall not apply to such an employee.

(6) (a) An employee to whom the provisions of Clause 21. - Distant Work of this Award, applies who work at Muja
and who elects not to live in Construction Camp Accommodation shall, subject to paragraph (b) of this
subclause, be paid a living-out allowance at the rate of $(as per National Metal & Engineering On-site
Construction Industry Award 2000) per week to meet the expenses reasonably incurred by the employee for
board and lodgings.

(b) (i) The allowance prescribed in paragraph (a) shall only apply to an employee while they continue to live
with their spouse (including de facto) in accommodation provided by the employee.

(ii) The accommodation shall be of a reasonable standard.
(iii) The employee shall continue to maintain their original residence.
(iv) The employee shall satisfy the employer, upon request, that their circumstances meet the requirements

of this subclause.
(v) Any dispute as to the application of this Clause shall be subject to discussion between the employer

and the Union and, failing agreement, shall be referred to a Board of Reference for determination.
(c) Provided that the provisions of subclause (6) of Clause 21. - Distant Work of this Award shall not apply.

8. First Schedule – Wages—
A. Delete subclause (3) of this schedule and insert in lieu the following—

(3) Leading Hands - In addition to the appropriate rates shown in subclause (2) hereof a leading hand shall be paid—
(a) If placed in charge of not less than three and not more than ten other employees $20.90
(b) If placed in charge of more than ten and not more than twenty other employees $31.90
(c) If placed in charge of more than twenty other employees $41.10
B. Delete subclauses (5) and (6) of this schedule and insert in lieu the following—

(5) Tool Allowance—
(a) In accordance with the provisions of subclause (20) of Clause 18. - Special Rates and Provisions of this Award

the tool allowance to be paid is—
(i) $12.00 per week to such tradespersons, or
(ii) In the case of an apprentice, a percentage of $12.00 being the percentage which appears against the

apprentice’s year of apprenticeship set out in subclause (4) of this schedule.
(b) Any tool allowance paid pursuant to paragraph (a) of this subclause shall be included in, and form part of, the

ordinary weekly wage prescribed in this schedule.
(6) Construction Allowance—

(a) In addition to the appropriate rates of pay prescribed in this Clause an employee shall be paid—
(i) $37.00 per week if the employee is engaged on the construction of a large industrial undertaking or

any large civil engineering project.
(ii) $33.40 per week if the employee is engaged on a multi-storeyed building but only until the exterior

walls have been erected and the windows completed and a lift made available to carry the employee
between the ground floor and the floor upon which the employee is required to work. A multi-
storeyed building is a building which, when completed, will consist of at least five storeys.

(iii) $19.60 per week if the employee is engaged otherwise on construction work falling within the
definition of construction work in Clause 5. - Definitions, of this Award.

(b) Any dispute as to which of the aforesaid allowances applies to particular work shall be determined by the Board
of Reference.



3352 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 83 W.A.I.G.

C. Delete subclauses (9) and (10) of this schedule and insert in lieu the following—
(9) Licence Allowance—

A tradesperson who holds and in the course of their employment may be required to use a current “A” Grade or “B”
Grade licence issued pursuant to the relevant regulation in force at the date of this Award under the Electricity Act, 1945,
shall be paid $17.60 per week.

(10) Commissioning Allowances—
An “Electrician Commissioning” as defined shall be paid at the rate of $26.90 per week in addition to rates prescribed in
this schedule.

____________________

2003 WAIRC 09355
FAST FOOD OUTLETS AWARD 1990

No. A 14 of 1990
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE SHOP, DISTRIBUTIVE AND ALLIED EMPLOYEES’ ASSOCIATION OF WESTERN
AUSTRALIA, APPLICANT
v.
AUSTRALIAN FAST FOODS PTY LTD AND OTHERS, RESPONDENT

CORAM COMMISSIONER J L HARRISON
DATE FRIDAY, 12 SEPTEMBER 2003
FILE NO. APPLICATION 323 OF 2003
CITATION NO. 2003 WAIRC 09355
_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________

Order
HAVING heard Mr T Pope on behalf of the Shop, Distributive and Allied Employees’ Association of Western Australia, Mr J
Winters and with him Mr H Culliford-Falconer on behalf of the Australian Liquor, Hospitality and Miscellaneous Workers’ Union,
Western Australian Branch, and by consent, the Commission, pursuant to the powers conferred under the Industrial Relations Act,
1979, hereby orders—

THAT the Fast Food Outlets Award 1990 (No. A 14 of 1990) be varied in accordance with the following Schedule and
that such variation shall have effect from the beginning of the first pay period commencing on or after12 September 2003.

(Sgd.) J. L. HARRISON,
[L.S.] Commissioner.

_________

SCHEDULE
1. Clause 2. – Arrangement: Delete this clause and insert the following in lieu thereof—
1. Title
1B Minimum Adult Award Wage
2. Arrangement
2A. No Extra Claims
3. Scope
4. Area
5. Term
6. Definitions
7. Contract of Service
8. Hours
9. Overtime
10. Casual Employees
11. Part Time Employees
12. Meal Breaks
13. Meal Money
14. Sick Leave
15. Bereavement Leave
16. Holidays
17. Annual Leave
18. Long Service Leave
19. Payment of Wages
20. Wages
21. Junior Employees
22. Bar Work
23. Higher Duties
24. Uniforms and Laundering
25. Protective Clothing
26. Employees’ Equipment
27. Limitation of Work
28. Travelling Facilities
29. Record
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30. Roster
31. Change and Rest Rooms
32. First Aid Kit
33. Posting of Award and Union Notices
34. Under-Rate Employees
35. District Allowances
36. Maternity Leave
37. Respondents’ Details

Appendix - Resolution of Disputes Requirement
Schedule A - List of Respondents
Schedule B – Named Union Party
Appendix - S.49B - Inspection Of Records Requirements

2. Clause 3. – Scope: Delete this clause and insert the following in lieu thereof—
This award shall apply to all employees employed in any calling or callings herein mentioned who are employed by the
Respondents covered by Schedule A of this award and to no other employer. This award shall replace the Restaurant, Tearoom and
Catering Workers’ Award 1979 as varied with respect to employees of the Respondents named in Schedule A.
3. Clause 36. – Maternity Leave : After this clause insert new number, title and clause as follows—

37. – RESPONDENTS’ DETAILS
In order to effect service on the parties to this Award, at the end of June of each year the Union will forward to the Commission an
updated name and address list of the respondents to this Award.
4. Schedule A – List of Respondents: Delete this schedule and insert the following in lieu thereof—
All employers throughout Western Australia who are trading as—

Red Rooster
Pizza Hut W.A.
Pizza Hut
Hungry Jacks
Kentucky Fried Chicken
KFC
Chicken Treat
Big Rooster
River Rooster
Mc Donalds

5. Schedule B – Named Union Party: Delete this schedule and insert the following in lieu thereof—
The Shop, Distributive and Allied Employees’ Association of Western Australia.

____________________

2003 WAIRC 09421
FOOD INDUSTRY (FOOD MANUFACTURING OR PROCESSING) AWARD

No. A 20 of 1990
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES FOOD PRESERVERS UNION OF WESTERN AUSTRALIA, UNION OF WORKERS,
APPLICANT
v.
ANCHOR PRODUCTS PTY LTD, RESPONDENT

CORAM COMMISSIONER S WOOD
DATE OF ORDER THURSDAY, 18 SEPTEMBER 2003
FILE NO. APPLICATION 1011 OF 2003
CITATION NO. 2003 WAIRC 09421
_________________________________________________________________________________________________________

Result Award varied
Representation
Applicant Mr T Pope on behalf of the FPU
Respondent Mr P Moss as agent on behalf of the warranted respondents
_________________________________________________________________________________________________________

Order
HAVING heard Mr T Pope on behalf of the applicant and Mr P Moss on behalf of the warranted respondents, the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders:

THAT the Food Industry (Food Manufacturing or Processing) Award as varied, be further varied in accordance with the
following Schedule and that such variation shall have effect from the beginning of the first pay period commencing on or
after the date of this order.

(Sgd.) S. WOOD,
[L.S.] Commissioner.

_________
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SCHEDULE
1. Clause 19. – Meal Allowance

Delete the amounts “$7.55” and “$5.15” respectively and insert in lieu the amounts “$7.70” and “$5.25”.
2. Clause 31. – Wages

In sub-clause (3) delete the amounts “$11.25”, “$22.20” and “$32.55” respectively and insert in lieu the amounts
“$11.60”, “$22.90” and “$33.60”.

____________________

2003 WAIRC 09422
HAIRDRESSERS AWARD 1989

NO. A32 OF 1988
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE WEST AUSTRALIAN HAIRDRESSERS’ AND WIGMAKERS’ EMPLOYEES’ UNION OF
WORKERS, APPLICANT
v.
THE MASTER LADIES HAIRDRESSERS’ INDUSTRIAL UNION OF EMPLOYERS OF W.A.,
RESPONDENT

CORAM COMMISSIONER S WOOD
DATE OF ORDER THURSDAY, 18 SEPTEMBER 2003
FILE NO. APPLICATION 1010 OF 2003
CITATION NO. 2003 WAIRC 09422
_________________________________________________________________________________________________________

Result Award varied
Representation
Applicant Mr T Pope on behalf of the HWEU
Respondent Mr L Marshall on behalf of the MLHU

Ms S Thorpe on behalf of the warranted respondents
_________________________________________________________________________________________________________

Order
HAVING heard T Pope on behalf of the applicant and Mr L Marshall on behalf of the MLHU and Ms S Thorpe on behalf of the
warranted respondents, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby
orders:

THAT the Hairdressers Award 1989 as varied, be further varied in accordance with the following Schedule and that such
variation shall have effect from the beginning of the first pay period commencing on or after the date of this order.

(Sgd.) S. WOOD,
[L.S.] Commissioner.

_________

SCHEDULE
1. Clause 16 – Meal Money

In subclause (1) delete the sum $8. 75 and insert in lieu the sum $8.90.
2. Clause 22 – Tools of Trade

In subclause (4) delete the sum $6.15 and insert in lieu the sum $6.35.
3. Clause 32 – First Aid Allowance

Delete the sum $7.40 and insert in lieu the sum $7.60.

____________________

2003 WAIRC 09430
HOSPITAL SALARIED OFFICERS (DENTAL THERAPISTS) AWARD, 1980

NO. R27 OF 1977
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE HOSPITAL SALARIED OFFICERS ASSOCIATION OF WESTERN AUSTRALIA (UNION
OF WORKERS), APPLICANT
v.
J. ARNOLD AND OTHERS, RESPONDENTS

CORAM COMMISSIONER P E SCOTT
DATE OF ORDER FRIDAY, 19 SEPTEMBER 2003
FILE NO. APPLICATION 826 OF 2003
CITATION NO. 2003 WAIRC 09430
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_________________________________________________________________________________________________________

Result Award varied
_________________________________________________________________________________________________________

Order
HAVING heard Mr G Bucknall on behalf of the applicant and Mr M O’Connor on behalf of the respondents, and by consent, the
Commission, pursuant to the powers conferred under the Industrial Relations Act, 1979, hereby orders—

THAT the Hospital Salaried Officers (Dental Therapists) Award, 1980 (No. R 27 of 1977) be varied in accordance with the
following Schedule and that such variation shall have effect from the first pay period on or after the 15th day of September
2003.

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner.

_________

SCHEDULE
1. Clause 2. - Arrangement: Delete this clause and insert in lieu thereafter the following—
1. Title
1B. Minimum Adult Award Wage
2. Arrangement
3. Scope
4. Area
5. Term
6. Definition
7. Payment of Salaries
8. Salaries
9. Termination of Employment
10. Hours
11. Overtime
12. Meal Money
13. Public Holidays
14 Annual Leave
15. Bereavement Leave
16. Sick Leave
17. Parental Leave
18. Long Service Leave
19. Protective Clothing and Uniforms
20. Right of Entry
21. Time and Wages Record
22. Limitation on Unqualified Employees
23. Part-Time Employees
24. Casual Employees
25. No Reduction
26. Superannuation
27. Enterprise Agreements
28. Disputes Settlement Procedure
29. Redundancy
30. Supported Wage System

Schedule A - Named Union Party
Schedule B - Respondents

2. Clause 2A. - Wage Fixing Principles: Delete this number, title and clause.
3. Clause 6. - Definitions: Delete this clause and insert in lieu thereof the following—
“Dental Therapist” means an employee who is licensed by the Dental Board of Western Australia.
“Commission” means the Western Australian Industrial Relations Commission
“de facto spouse” means a person of either opposite or same sex who is co-habiting with another person as that person’s partner on
a bona fide domestic basis, although not actually married to that person, as if for all intents and purposes they are lawfully married.
“Spouse” means an employee’s spouse including defacto spouse.
“Union” means the Hospital and Salaried Officers Association of Western Australia (Union of Workers)
4. Clause 7. - Payment of Salaries: Delete subclause 2(a) and insert in lieu thereof the following—
(2) (a) (i) Where the employer requires the employee to establish an account for the purpose of receiving the

employee’s salary the employee shall pay the costs associated with the establishment and maintenance
of such accounts.

(ii) The employer may require such an account to be established at a major bank or building society.
5. Clause 9. - Contract of Service: Delete the number, title and clause and insert in lieu thereafter the following—

9. - TERMINATION OF EMPLOYMENT
(1) Notice of termination by employer

(a) In order to terminate the employment of an employee, the employer shall give to the employee the following
written notice of dismissal:
Period of continuous service Period of notice
Less than 1 year 1 week
1 year and up to the completion of 3 years 2 weeks
3 years and up to the completion of 5 years 3 weeks
5 years and over 4 weeks
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(b) In addition to the notice prescribed in subclause (1)(a), employees over forty-five years of age at the time of the
giving of the notice with not less than two years continuous service, shall be entitled to an additional week’s
notice.

(c) Payment in lieu of notice prescribed in subclauses (1)(a) and/or (b), shall be made if the appropriate notice
period is not given. Provided that employment may be terminated by part of the period of notice specified and
part payment in lieu thereof.

(d) In calculating any payment in lieu of notice the wages an employee would have received in respect of the
ordinary time the employee would have worked during the period of notice had their employment not been
terminated shall be used.

(e) The period of notice in this clause shall not apply in the case of conduct which justifies instant dismissal or in
the case of casual employees or employees engaged for a specific period of time or for a specific task or tasks.

(2) Notice of termination by employee
The notice of termination required to be given by an employee shall be the same as that required of an employer, save and
except that there shall be no additional notice based on the age of the employee concerned.

(3) Time-off during notice period
Where an employer has given notice of termination to an employee, an employee shall be allowed up to one day’s time-
off without loss of pay for the purpose of seeking other employment. The time-off shall be taken at times that are
convenient to the employee after consultation with the employer.

(4) Summary Dismissal
Notwithstanding the provisions of this clause, an employer shall have the right to summarily dismiss any employee
without notice for misconduct which justifies instant dismissal, and in such case the wages shall be paid up to the time of
dismissal only.

6. Clause 11. - Overtime: Delete subclause (2) and insert in lieu thereof the following—
(2) (a) All work performed after 1.00 p.m. Saturday or on a Sunday shall be paid for at the rate of double time.

(b) All hours worked on any of the days prescribed in subclause (1) of Clause 13. - Public Holidays of this Award
shall, subject to the provisions of that clause, be paid for at the rate of double time and a half.

7. Clause 12. - Meal Money: Delete this clause and insert in lieu thereof the following—
(1) An employee required to work overtime for two hours or more shall be supplied with a meal by the employer or paid

$7.40 for a meal.
(2) If the amount of overtime required to be worked necessitates a second or subsequent meal, the employer shall provide

such meal or pay an amount of $5.80 for each such meal.
(3) Meal allowance increases shall be calculated by the percentage change from the appropriate CPI quarter index number

last used to increase the allowance, where the allowance was last adjusted or nearest to the date the allowance last
changed to the latest quarter index number. This percentage change is then applied to the allowance previously paid
Where an employer elects not to provide a meal as provided in subclauses (1) and (2) hereof but makes payment in lieu
thereof, such payments shall be made to the employee prior to the taking of such meal.

8. Clause 13. - Holidays and Annual Leave: Delete the number title and clause and insert in lieu thereof the
following—

13. - PUBLIC HOLIDAYS
(1) (a) The following days or the days observed in lieu shall, subject to Clause 11 of this award and subject as

hereinafter provided, be allowed as holidays without deduction of pay, namely—
New Year’s Day, Australia Day, Labour Day, Good Friday, Easter Monday, Anzac Day, State Foundation Day,
Sovereign’s Birthday, Christmas Day and Boxing Day.
Provided that another day may be taken as a public holiday by arrangement between the parties, in lieu of any of
the days named in this subclause.
In such cases time and one-half shall be paid during ordinary hours worked on any of the above mentioned
public holidays.

(b) Where any of the days mentioned in paragraph (a) hereof falls on a Saturday or a Sunday, such holiday shall be
observed on the next succeeding Monday and where Boxing Day falls on a Sunday or a Monday, such holiday
shall be observed on the next succeeding Tuesday; in each case the substituted day shall be deemed a holiday
without deduction of pay in lieu of the day for which it is substituted.

9. Clause 13. - Public Holidays: Immediately after this clause insert new number, title and clause as follows—
14. - ANNUAL LEAVE

(1) (a) Except as hereinafter provided, a period of four consecutive weeks leave with payment of ordinary salary as
prescribed shall be allowed to an employee by the employer after each period of twelve months’ continuous
service with that employer.

(b) The entitlement of annual leave shall accrue at the rate of 2.923 hours in respect of each completed week of
service

(c) An employee is to be paid for the period of annual leave at the time payment is made in the normal course of
employment, unless the employee requests in writing the employee be paid before the period of leave
commences in which case the employee is to be so paid.

(d) During a period of annual leave an employee shall receive a loading of 17.5% calculated on the employee’s
ordinary salary.

(2) If any public holiday falls within an employee’s period of annual leave and is observed on a day which in the case of that
employee would have been an ordinary working day there shall be added one day being an ordinary working day for each
such Public Holiday.

(3) (a) If an employee lawfully leaves their employment; or
(b) an employee’s employment is terminated by the employer through no fault of the employee, before the

employee has taken annual leave to which the employee is entitled, the employee is to be paid for all that annual
leave.
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(c) If an employee leaves their employment; or
(d) that employment is terminated by the employer,

in circumstances other than those referred to in subclause (3)(a) and (b) hereof before the employee has taken
annual leave to which the employee is entitled, the employee is to be paid for any untaken leave that relates to a
completed year of service, except that if the employee is dismissed for misconduct, the employee is not entitled to
be paid for any untaken leave that relates to a year of service that was completed after the misconduct occurred.

(4) The annual leave prescribed in subclause (1) of this clause may be taken in lesser periods.
(5) (a) Where an employer and employee have not agreed when the employee is to take annual leave, subject to (5)(b)

the employer is not to refuse the employee taking, at any time suitable to the employee, any period of annual
leave entitlement to which accrued more than 12 months before that time.

(b) The employee is to give the employer at least 2 weeks’ notice of the period during which the employee intends
to take leave.

(6) Notwithstanding the other provisions of this clause an employer who observes a Christmas closedown for the purpose of
granting leave may require an employee to take annual leave in not more than two periods but neither of such periods
shall be less than one week.

10. Clause 14. - Compassionate Leave: Delete the number, title and clause and insert in lieu thereafter the following—
15. - BEREAVEMENT LEAVE

Entitlement to bereavement leave
(1) (a) Subject to subclause (2) of this clause, on the death of—

(i) the spouse, de facto spouse or partner of an employee;
(ii) the child or step-child of an employee;
(iii) the brother, sister, step brother or sister of an employee
(iv) the parent, step-parent or grand parent of an employee; or
(v) any other person who, immediately before that person’s death, lived with the employee as a member

of the employee’s family,
the employee is entitled to paid bereavement leave of up to 2 days.

(b) the 2 days need not be consecutive.
(c) Bereavement leave is not to be taken during a period of any other kind of leave

(2) Proof in support of claim for leave
An employee who claims to be entitled to paid leave under subclause (1) is to provide to the employer, if so requested by
the employer, evidence that would satisfy a reasonable person as to—
(a) the death that is the subject of the leave sought; and
(b) the relationship of the employee to the deceased person.

11. Clause 15. - Sick Leave: Delete the number, title and clause and insert in lieu thereof the following—
16. - SICK LEAVE

Entitlement to leave for sickness etc.
(1) (a) An employee, other than a casual employee, who is unable to work as a result of the employee’s illness or

injury, is entitled to be paid for periods of absence from work resulting from the illness or injury.
(b) in the case of a full-time employee, up to 10 working days or 76 hours, whichever is the lesser, each year.
(c) in the case of a part-time employee --

(i) who is paid a proportion of a full-time employee’s pay; or
(ii) who is paid according to the number of hours worked, the proportion of the number of hours worked

each week that the average number of hours worked each week bears to 38, up to 76 hours each year.
(d) An entitlement under subsection (1)(b) accrues pro rata on a weekly basis.
(e) In subsection (1)(a), “year” does not include any period of unpaid leave.

(2) The unused portions of the entitlement to paid sick leave in any one year shall accumulate from year to year and subject
to this clause may be claimed by the employee if the absence by reason of personal ill health or injury exceeds the period
for which entitlement has accrued during the year at the time of the absence. Provided that an employee shall not be
entitled to claim payment for any period exceeding ten weeks in any one year of service.

(3) To be entitled to payment in accordance with this clause the employee shall as soon as reasonably practicable advise the
employer of the employee’s inability to attend for work, the nature of the employee’s illness or injury and the estimated
duration of the absence. Provided that such advice, other than in extraordinary circumstances shall be given to the
employer within 24 hours of the commencement of the absence.

(4) (a) Except as provided in (b) hereof, the provisions of this clause do not apply to an employee who fails to produce
a certificate from a medical practitioner dated at the time of the absence or who fails to supply such other proof
of the illness or injury as the employer may reasonably require provided that the employee shall not be required
to produce a certificate from a medical practitioner with respect to absences of two days or less unless after two
such absences in any year of service the employer requests in writing that the next and subsequent absences in
that year, if any, shall be accompanied by such certificate.

(b) The requirement to provide medical certificates under this clause shall also be satisfied if the employee is able
to provide alternative evidence that would satisfy a reasonable person of the entitlement to sick leave.

(5) (a) Subject to the provisions of this subclause, the provisions of this clause apply to an employee who suffers
personal ill health or injury during the time when the employee is absent on annual leave and an employee may
apply for and the employer shall grant paid sick leave in place of paid annual leave.

(b) Application for replacement shall be made within seven days of resuming work and then only if the employee
was confined to the employee’s place of residence or a hospital as a result of personal ill health or injury for a
period of seven consecutive days or more and the employee produces a certificate from a registered medical



3358 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 83 W.A.I.G.

practitioner that the employee was so confined. Provided that the provisions of this paragraph do not relieve the
employee of the obligation to advise the employer in accordance with subclause (3) of this clause if the
employee is unable to attend for work on the working day next following the employee’s annual leave.

(c) Replacement of paid annual leave by paid sick leave shall not exceed the period of paid sick leave to which the
employee was entitled at the time the employee proceeded on annual leave and shall not be made with respect to
fractions of a day.

(d) Where paid sick leave has been granted by the employer in accordance with paragraphs (a), (b) and (c) of this
subclause, that portion of the annual leave equivalent to the paid sick leave is hereby replaced by the paid sick
leave and the replaced annual leave may be taken at another time mutually agreed to by the employer and the
employee or, failing agreement, shall be added to the employee’s next period of annual leave or, if termination
occurs before then, be paid for in accordance with the provisions of Clause 14. - Annual Leave.

(e) Payment for replaced annual leave shall be at the rate of wage applicable at the time the leave is subsequently
taken provided that the annual leave loading prescribed in Clause 14. - Annual Leave shall be deemed to have
been paid with respect to the replaced annual leave.

(6) Where a business has been transmitted from one employer to another and the employee’s service has been deemed
continuous in accordance with subclause (3) of clause 2 of the Long Service Leave provisions as prescribed by the Long
Service Leave General Order and published in the Western Australian Industrial Gazette and as varied from time to time,
the paid sick leave standing to the credit of the employee at the date of transmission from service with the transmittor
shall stand to the credit of the employee at the commencement of service with the transmittee and may be claimed in
accordance with the provisions of this clause.

(7) The provisions of this clause with respect to payment do not apply to employee’s who are entitled to payment under the
Workers’ Compensation Act nor to employee’s whose injury or illness is the result of the employee’s own misconduct.

(8) The provisions of this clause do not apply to casual employees.
12. 16. - Maternity Leave: Delete the number, title and clause and insert in lieu thereof the following—

17. - PARENTAL LEAVE
(1) Definitions

For the purpose of this clause—
(a) “Child” means a child of the employee under the age of one year except for adoption of a child where “child”

means a person under the age of five years of age who is placed with the employee for the purpose of adoption,
other than a child or step-child of the employee or of the spouse of the employee or child who has previously
lived continuously with the employee for a period of six months or more.

(b) “Parental leave” means maternity, paternity or adoption leave taken in accordance with this clause.
(2) Basic entitlement

(a) Employees who have completed not less than 12 months’ continuous service are entitled to 52 weeks unpaid
parental leave in relation to the birth or adoption of their child. For females maternity leave may be taken and
for males paternity leave may be taken. Adoption leave may be taken in the case of adoption.

(b) Parental leave is to be available to only one parent at a time, except that both parents may simultaneously
access the leave in the following circumstances—
(i) for maternity leave and paternity leave, an unbroken period of one week at the time of the birth of the

child—
(ii) for adoption leave, an unbroken period of up to three weeks at the time of placement of the child.

(c) In order to demonstrate to the employer that, subject to paragraph (b), only one parent will be off on Parental
leave at a time an employee shall, when applying for parental leave, provide the employer with a statutory
declaration stating particulars of any period of parental leave sought or taken by his or her spouse.

(3) Maternity leave
(a) An employee will provide to the employer at least 10 weeks in advance of the expected date of confinement—

(i) a certificate from a registered medical practitioner stating that she is pregnant and the expected date of
confinement; and

(ii) written notification of the date on which she proposes to commence maternity leave, and the period of
leave to be taken.

(b) Subject to paragraph (c) and unless agreed otherwise between employer and employee, an employee may
commence parental leave at any time within six weeks immediately prior to the expected date of the birth.

(c) Where an employee continues to work within the six week period immediately prior to the expected date of
birth, or where the employee elects to return to work within six weeks after the birth of the child, an employer
may require the employee to provide a medical certificate stating that she is fit to work on her normal duties.

(d) Where the pregnancy of an employee terminates after 27 weeks and the employee has not commenced
maternity leave, the employee may take unpaid leave (to be known as special maternity leave) for such period
as a registered medical practitioner certifies as necessary, except that where an employee is suffering from an
illness not related to the direct consequences of the delivery, an employee shall be entitled to access paid sick
leave to which she is entitled, in lieu of, or in addition to, special maternity leave.

(e) Where leave is granted under paragraph (d) of this subclause, during the period of leave an employee may
return to work at any time, as agreed between the employer and the employee provided that time does not
exceed four weeks from the recommencement date desired by the employee.

(f) Where the pregnancy of an employee then on maternity leave terminates other than by the birth of a living child, it
shall be the right of the employee to resume work at a time nominated by the employer which shall not exceed four
weeks from the date of notice in writing by the employee to the employer that she desires to resume work.

(g) Where an employee then on maternity leave suffers illness related to her pregnancy, she may take such paid
sick leave as to which she is then entitled and such further unpaid leave (to be known as special maternity
leave) as a registered medical practitioner certifies as necessary before her return to work provided that the
aggregate of paid sick leave, special maternity leave and maternity leave shall not exceed twelve months.
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(4) Paternity leave
An employee will provide to the employer, at least 10 weeks prior to each proposed period of paternity leave—
(a) a certificate from a registered medical practitioner which names his spouse, states that she is pregnant and the

expected date of confinement, or states the date on which the birth took place; and
(b) written notification of the date on which he proposes to start and finish the period of paternity leave.

(5) Adoption leave
(a) The employee will notify the employer at least 10 weeks in advance of the date of commencement of adoption

leave and the period of leave to be taken. An employee may commence adoption leave prior to providing such
notice where through circumstances beyond the control of the employee, the adoption of a child takes place
earlier.

(b) The employer may require an employee to provide confirmation from the appropriate government authority of
the placement.

(c) The employer shall grant an employee who is seeking to adopt a child such unpaid leave as is required by the
employee to attend any compulsory interviews or examinations as are necessary as part of the adoption
procedure. Where paid leave is available to the employee, the employer may require the employee to take such
leave in lieu of unpaid leave.

(d) Where the placement of child for adoption with an employee does not proceed or continue, the employee will
notify the employer immediately and the employer will nominate a time not exceeding four weeks from the date
of notification for the employee’s return to work.

(6) Variation of notice period
Notwithstanding the requirement to give at least 10 weeks notice of the date of commencement of parental leave, such
notice may be for a greater or lesser period, where it is necessary to vary the date of commencement of parental leave due
to a variation in the actual date of arrival of the child. Such variation does not count as a variation for the purposes of
subclause (7) of this clause.

(7) Variation of period of parental leave
Unless agreed otherwise between the employer and employee, an employee may apply to their employer to change the
period of parental leave on one occasion. Any such change shall be notified at least four weeks prior to the
commencement of the changed arrangements.

(8) Parental leave and other entitlements
(a) An employee may in lieu of or in conjunction with parental leave, access other paid leave entitlements which

the employee has accrued, such as annual leave and long service leave, subject to the total amount of leave not
exceeding 52 weeks.

(b) The employer may require an employee on parental leave to be paid any accrued time off in lieu of overtime,
during such period of leave and prior to the payment of any other leave entitlements in accordance with
paragraph (a) of this subclause.

(9) Transfer to a safe job
(a) Where an employee is pregnant and, in the opinion of a registered medical practitioner, illness or risks arising

out of the pregnancy or hazards connected with the work assigned to the employee make it inadvisable for the
employee to continue at her present work, the employee will, if the employer deems it practicable, be
transferred to a safe job at the rate and on the conditions attaching to that job until the commencement of
maternity leave.

(b) If the transfer to a safe job is not practicable, the employee may elect, or the employer may require the
employee, to commence parental leave.

(10) Entitlement to part-time employment
(a) Where an employee is pregnant, and has a doctors certificate advising that it would be preferable for the

employee to work part-time, or where an employee is eligible for parental leave, and the employer agrees, the
employee may work part-time, the terms of which are to be agreed in writing, in one or more periods at any
time until the child’s second birthday or until the second anniversary of the placement of the child.

(b) The work to be performed part-time need not be the work performed by the employee in his or her former
position.

(11) Returning to work after a period of parental leave or part-time work
(a) An employee will notify of their intention to return to work after a period of parental leave or part-time work

entered into in accordance with this clause at least four weeks prior to the expiration of the leave or part-time
work.

(b) An employee will be entitled to the position that they held immediately before proceeding on parental leave. In
the case of an employee transferred to a safe job pursuant to subclause (9), the employee will be entitled to
return to the position they held immediately before such transfer. An employee who entered into part-time work
in accordance with subclause (10) will be entitled to return to his or her former position.

(c) When such position no longer exists but there are other positions available, which the employee is qualified for
and is capable of performing, the employee will be entitled to a position as nearly comparable in status and pay
to that of their former position.

(12) Replacement employees
(a) A replacement employee is an employee specifically engaged or temporarily promoted or transferred, as a

result of an employee proceeding on parental leave.
(b) A replacement employee will be informed of the temporary nature of the employment and of the rights of the

employee who is being replaced.
(13) Notwithstanding any award, agreement or other provision to the contrary—

(a) absence on parental leave shall not break the continuity of service of an employee but shall not be taken into
account in calculating the period of service for any purpose of the Award.
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(b) Commencement of part-time employment in accordance with this clause, and return from part time to full-time
work under this clause, shall not break the continuity of service or employment.

13. Clause 17. - Long Service leave: Delete the number, title and clause and insert in lieu thereof the following—
18. - LONG SERVICE LEAVE

The long service leave general order provisions as published in the Western Australian Industrial Gazette and as varied from time to
time are hereby incorporated in and form part of this Award.
14. Clause 18. - Protective Clothing and Uniforms: Delete the number, title and clause and insert in lieu thereof the

following—
19. - PROTECTIVE CLOTHING AND UNIFORMS

(1) Where an employee is required by the employer to wear a special uniform subject to subclause (3) such uniform shall be
provided and laundered by the employer at the employers’ expense.

(2) Where the conditions of work are such that an employee is unable to avoid the employee’s clothing becoming excessively
dirty, the employee shall be provided with protective clothing or material, subject to subclause (3) such clothing or
material shall be provided and laundered by the employer at the employers’ expense.

(3) Where subclause (1) or (2) of this clause apply the employer may:—
(a) pay an allowance of $4.50 per week in lieu of providing such special uniform, clothing or material;
(b) pay an allowance of $3.00 per week in lieu of laundering such special uniform, clothing or material.

(4) Any dispute arising out of this clause may be dealt with in accordance with Clause 28. - Disputes Settlement Procedure.
15. Clause 19. - Right of Entry: Delete the number, title and clause and insert in lieu thereof the following—

20. - RIGHT OF ENTRY
A relevant person or authorised representative of the Union, as defined by the Industrial Relations Act 1979 as amended from time
to time or it’s successor (the “Act”), may enter, during working hours, the premises of the employer in accordance with the
provisions of “Part II Division 2F – Keeping of and access to employment records” and/or “Part II Division 2G – Right of entry and
inspection by authorised representative” of the Act.
16. Clause 20. - Records and Inspection of Records: Delete the number, title and clause and insert in lieu thereof the

following—
21. - TIME AND WAGES RECORD

A record shall be kept in the premises occupied by the employer wherein shall be entered:—
The following are to be recorded for each employee:
1. On a daily basis—

(a) start/finish time;
(b) paid time; and
(c) breaks.

2. For each pay period—
(a) designation;
(b) gross and net pay; and
(c) deductions, including reasons for these deductions.

3. The following records must also be kept—
(a) employee’s name
(b) date of birth if under 21 years of age;
(c) start date;
(d) all leave paid, partly paid or unpaid;
(e) relevant information for LSL calculations;
(f) any additional information required by the industrial instrument; and
(g) any other information necessary to show remuneration and benefits comply with the Award.

17. Clause 21. - Limitation and Unqualified Employees: Delete the number and title and insert in lieu thereof the
following—

22. - LIMITATION ON UNQUALIFIED EMPLOYEES
18. Clause 22. - Part Time Employees: Delete the number, title and clause and insert in lieu thereof the following—

23. - PART-TIME EMPLOYEES
(1) Notwithstanding anything contained in this award, an employee may be regularly employed to work less hours per week

than are prescribed in Clause 10 - Hours and such hours may be worked in less than five days per week.
(2) When an employee is employed under the provisions of this clause, the employee shall be paid at a rate pro rata to the

rates prescribed for Dental Therapists in proportion to which the employees weekly hours bear to the weekly hours of an
employee engaged full time on that class of work.

(3) When an employee is employed under the provisions of this clause, the employee shall be entitled to the same leave,
penalties and other conditions as prescribed in the award for full time employees, with payment being in the proportion to
which the employees weekly hours bear to the weekly hours of a full-time employee.

19. Clause 23. - Casual Employees: Delete the number, title and clause and insert in lieu thereof the following—
24. - CASUAL EMPLOYEES

(1) A “casual employee” means an employee who is informed that they are a casual employee prior to being engaged and not
employed on a regular basis and who is engaged by the employer for a period of not exceeding two consecutive weeks in
any period of engagement.

(2) A casual employee shall be paid one eightieth of the ordinary fortnightly rate of salary prescribed by Clause 8. - Salaries
of this award for each hour so employed, with the addition of 20 percent.
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20. Clause 24. - Liberty to Apply: Delete the number, title and clause.
21. Clause 26. - Superannuation: Delete the number, title and clause and insert in lieu thereof the following—

26. - SUPERANNUATION
Employee’s shall be entitled to superannuation benefits in accordance with the provisions of this clause.
(1) Definitions—

For the purposes of this clause—
(a) “Approved Occupational Superannuation Fund” means a superannuation fund approved by the Occupational

Superannuation Commission.
(b) The Fund means the Health Employee’s Superannuation Trust Australia (HESTA).
(c) “Ordinary time earnings” means the actual salary paid by the employer to the employee for ordinary hours

worked and shall include any allowance regularly paid for working ordinary hours and/or for the class of work
regularly undertaken by the employee, including allowances for working ordinary hours after 6.00p.m., and or
on Saturday morning, and in respect of casual employees, shall include any casual loading prescribed by the
Award but not including any bonuses, commissions, payments for overtime other than overtime payments
which are a component of a salary averaging arrangement, or any other extra-ordinary payments, remuneration
or allowances including meal allowances.

(d) “Eligible employee” shall mean an employee in respect of which superannuation contributions are required to
be made by virtue of the provisions of the Superannuation Guarantee (Administration) Act 1992 of the
Commonwealth. Provided that an eligible employee shall continue to be eligible during any period of paid
leave.

(2) Payment—
(a) An employer shall contribute an amount not less than the percentage amount prescribed by the Superannuation

Guarantee (Administrative) Act 1992 or its successor, of the ordinary time earnings of each eligible employee to
the account of such employee in the Fund in accordance with the rules of such Fund and the provisions of this
clause.

(b) Contributions shall be calculated on the basis of the employee’s pay period, and shall, unless the rules of the
Fund provide otherwise, be paid to the fund on a monthly basis.

(3) Members’ Additional Voluntary Contributions—
An employee may elect to make additional contributions to the Fund and the employer shall, where such election is made
upon the direction of the employee deduct such contributions from the employee’s wages and pay them to the Fund in
accordance with the direction of the employee and the rules of the Fund.

(4) No contributions shall be made for—
(a) Periods of unpaid leave or unauthorised absences; or
(b) Annual leave on termination or any other payments on termination.

(5) Employee Entry into Fund—
Contributions in accordance with subclause (2) of this clause shall be made by the employer on behalf of each eligible
employee from the date one month after the employee commences employment.

(6) The employer shall provide the employee with an application to join the Fund and documentation explaining the fund
within one week of qualifying for entitlement under this clause.

(7) Compliance, Nomination and Transition
Notwithstanding anything contained elsewhere herein which requires that contribution be made to a superannuation fund
or scheme in respect of an employee, on and from 30 June 1998—
(a) Any such fund or scheme shall no longer be a complying superannuation fund or scheme for the purposes of

this clause unless—
(i) the fund or scheme is a complying fund or scheme within the meaning of the Superannuation

Guarantee (Administration) Act 1992 of the Commonwealth; and
(ii) under the governing rules of the fund or scheme, contributions may be made by or in respect of the

employee permitted to nominate a fund or scheme;
(b) The employee shall be entitled to nominate the complying superannuation fund or scheme to which

contributions are to be made by or in respect of the employee;
(c) The employer shall notify the employee of the entitlement to nominate a complying superannuation fund or

scheme as soon as practicable;
(d) A nomination or notification of the type referred to in paragraphs (b) and (c) of this subclause shall, subject to

the requirements of regulations made pursuant to the Industrial Relations Legislation Amendment and Repeal
Act 1995, be given in writing to the employer or the employee to whom such is directed;

(e) The employee and employer shall be bound by the nomination of the employee unless the employee and
employer agree to change the complying superannuation fund or scheme to which contributions are to be made;

(f) The employer shall not unreasonably refuse to agree to a change of complying superannuation fund or scheme
requested by a employee;

Provided that on and from 30 June 1998, and until an employee thereafter nominates a complying superannuation fund or
scheme—
(g) if one or more complying superannuation funds or schemes to which contributions may be made be specified

herein, the employer is required to make contributions to that fund or scheme, or one of those funds or schemes
nominated by the employer;

or
(h) if no complying superannuation fund or scheme to which contributions may be made be specified herein, the

employer is required to make contributions to a complying fund or scheme nominated by the employer.
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22. Clause 27. - Enterprise Agreements: Delete subclause (2) and insert in lieu thereof the following—
(2) (a) The proposed variations shall be committed to writing, and shall be the subject of negotiation between the

persons directly concerned with their effect.
(b) Nothing in this clause shall prevent the employees from seeking advice from, or representation by, the union

during such negotiations.
(c) Any agreement reached out of this negotiation process shall be committed to writing and, if the union has not

been involved in the negotiations, a copy shall be sent to the Secretary of the union.
(d) Where the agreement represents the consent of the employer and the majority of the employees concerned, the

union shall not unreasonably oppose the terms of that agreement.
23. Clause 27. - Enterprise Agreements: Immediately after this clause insert new number, title and clause as follows—

28. - DISPUTES SETTLEMENT PROCEDURE
(1) Preamble

Subject to the provisions of the Industrial Relations Act 1979 (as amended) any question, disputes or difficulties, or any
matter raised by the Union or a respondent employer and the employees of the employer, shall be settled in accordance
with the procedures set out herein.
The parties agree that no bans, stoppages or limitations or lockouts will be imposed prior to, or during the time this
procedure is being followed.
This clause in no way limits the rights of employers, employees and the Union under the Occupational Health, Safety and
Welfare Act 1984 or other related legislation.

(2) Procedure
Where the matter is raised by an employee or a group of employees, the following steps shall be observed.
(a) The employee(s) concerned shall discuss the matter with the immediate supervisor. If the matter cannot be

resolved at this level the supervisor shall, within two working days, refer the matter to a more senior officer
nominated by the employer and the employee(s) shall be advised accordingly.

(b) The senior officer shall, if able, answer the matter raised within five working days of it being referred and if the
senior officer is not so able, refer the matter to the employer for the employers attention, and the employee(s)
shall be advised accordingly.

(c) (i) If the matter has been referred in accordance with paragraph (b) above the employee(s) or the shop
steward shall notify the Union Secretary or nominee, to enable the opportunity of discussing the
matter with the employer.

(ii) The employer shall, as soon as practicable after considering the matter before it, advise the
employee(s) or, where necessary the Union of its decision. Provided that such advice shall be given
within 21 calendar days of the matter being referred to the employer.

(d) Should the matter remain in dispute after the above processes have been exhausted either party may refer the
matter to the Western Australian Industrial Relations Commission.
The status quo (i.e. the condition applying prior to the issue arising) will remain until the issue is resolved in
accordance with the procedure outlined above.

(e) Nothing in this procedure shall preclude the parties reaching agreement to shorten or extend the period specified
in subclauses (2)(a), (b) or (c)(ii).

24. Clause 28. - Disputes Settlement Procedure: Immediately after this clause insert new number, title and clause as
follows—

29. - REDUNDANCY
1. Termination of Employment

(a) Discussions before termination
(i) Where an employer for any reason, has made a definite decision that the employer no longer wishes

the job the employee has been doing done by anyone and that decision may lead to termination of
employment, the employer shall hold discussions with the employee’s directly affected and with the
Union.

(ii) The discussions shall take place as soon as practicable after the employer has made a definite decision
which will invoke the provisions of subclause 1(a)(i) and shall cover, inter alia, any reasons for the
proposed terminations, measures to avoid or minimise terminations and measures to mitigate any
adverse effects of any terminations on the employee’s concerned.

(iii) For the purpose of the discussion, the employer shall, as soon as practicable, provide in writing to the
employees concerned and the Union all relevant information about the proposed terminations
including the reasons for the proposed terminations, the number of categories of employees likely to
be affected and the number of employees normally employed and the period over which the
terminations are likely to be carried out. Provided that any employer shall not be required to disclose
confidential information, the disclosure of which would be inimical to the employers interests.

(b) Transfer to Lower Paid Duties
Where an employee is transferred to lower paid duties for reasons set out in subclause 1(a)(i), the employee
shall be entitled to the same period of notice of transfer as the employee would have been entitled to if the
employee’s employment had been terminated, and the employer may at the employer’s option make payment in
lieu thereof, an amount equal to the difference between the former ordinary rate of pay and the new lower
ordinary time rates for the number of weeks of notice still owing.

(c) Severance Pay
(i) In addition to the period of notice prescribed for ordinary termination in Clause 9.- Termination of

Employment subclause 1(a)(i) and 1(a)(ii), and subject to further order of the Commission, an
employee whose employment is terminated for reasons set out in subclause 1(a)(i), shall be entitled to
the following amount of severance pay in respect of a continuous period of service:
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Period of continuous service Severance pay
Less than one year nil
1 year and up to the completion of 2 years 4 weeks’ pay
2 years and up to the completion of 3 years 6 weeks’ pay
3 years and up to the completion of 4 years 7 weeks’ pay
4 years and over 8 weeks’ pay

(ii) “Week’s pay” means the employee’s current ordinary time hourly rate of pay multiplied by the
average of weekly hours (excluding overtime) worked over the past 52 weeks.

(d) Employee Leaving During Notice
An employee whose employment is terminated for reasons set out in subclause 1(a)(i), may terminate their
employment during the period of notice and, if so, shall be entitled to the same benefits and payments under this
clause had the employee remained with the employer until the expiry of such notice. Provided that in such
circumstances, the employee shall not be entitled to payment in lieu of the remainder of the period of notice.

(e) Alternative Employment
An employer, in a particular redundancy case, may make application to the Commission to have the general
severance pay prescription varied if the employer obtains acceptable alternative employment for an employee.

(f) Time off during notice period
(i) During the period of notice of termination given by the employer an employee shall be allowed up to

one day’s time off without loss of pay during each week of notice for the purpose of seeking other
employment.

(ii) If the employee has been allowed paid leave for more than one day during the notice period for the
purpose of seeking other employment, the employee shall, at the request of the employer, be required
to produce proof of attendance at an interview or the employee shall not receive payment for the time
absent. For this purpose a statutory declaration will be sufficient.

(g) Notice to Commonwealth Employment Service
Where a decision has been made to terminate employee’s in the circumstances outlined in subclause 1(a)(i), the
employer, shall notify the local office of the Commonwealth Employment Service as soon as possible giving
relevant information including the number and categories of the employee’s likely to be affected and the period
over which the terminations are intended to be carried out.

(h) Employees Exempted
This clause shall not apply to employees with less than one year’s continuous service and the general obligation
on employers should be no more than to give relevant employees an indication of the impending redundancy at
the first reasonable opportunity, and to take such steps as may be reasonable to facilitate the obtaining by the
employees of suitable alternative employment.

25. Clause 29. - Redundancy: Immediately after this clause insert new number, title and clause as follows—
30. - SUPPORTED WAGE SYSTEM

(1) This clause defines the conditions, which will apply to employees who, because of the effects of a disability are eligible
for a supported wage under the terms of this Award. In the context of this clause the following definitions will apply—
(a) “Supported Wage System” means the Commonwealth Government system to promote employment for people

who cannot work at full Award wages because of a disability, as documented in “Supported Wage System:
Guidelines and Assessment Process”.

(b) “Accredited Assessor” means a person accredited by the management unit established by the Commonwealth
under the Supported Wage System to perform assessments of an individual’s productive capacity within the
Supported Wage System.

(c) “Disability Support Pension” means the Commonwealth pension scheme to provide income security for persons
with a disability as provided under the Social Security Act 1991, as amended from time to time, or any
successor to that scheme.

(d) “Assessment instrument” means the form provided for under the Supported Wage System that records the
assessment of the productive capacity of the person to be employed under the Supported Wage System.

(2) Eligibility Criteria
(a) Employee’s covered by this clause will be those who are unable to perform the range of duties to the

competence level required within the class of work for which the employee is engaged under this Award,
because of the effects of a disability on their productive capacity and who meet the impairment criteria for
receipt of a Disability Support Pension.

(b) This clause does not apply to any existing employee who has a claim against the employer which is subject to
the provisions of workers’ compensation legislation or any provision of this Award relating to the rehabilitation
of employee’s who are injured in the course of their employment.

(c) (i) This clause does not apply to employers in respect of their facility, program, undertaking, service or
the like which receive funding under the Disability Services Act 1986 and fulfil the dual role of
service provider and sheltered employer to people with disabilities who are in receipt of or eligible for
a Disability Support Pension, and such employees.

(ii) Provided that this exclusion shall not prevent Services funded under Section 10 or 12A of the Act
referred to in subparagraph (i) hereof, engaging persons who meet the eligibility criteria under the
Supported Wages System, on work covered by this Award, where both parties wish to access the
System and all other criteria are met.
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(3) Supported Wage Rates
(a) Employees to whom this clause applies shall be paid the applicable percentage of the minimum rate of pay

prescribed by this Award for the class of work which the person is performing according to the following
schedule—

Assessed
Capacity

(Sub-clause 4)

% of Prescribed
Award Rate

10% 10%
20% 20%
30% 30%
40% 40%
50% 50%
60% 60%
70% 70%
80% 80%
90% 90%

(b) Provided that the minimum amount payable shall not be less than $60.00 per week.
(c) Where a person’s assessed capacity is 10 per cent, they shall receive a high degree of assistance and support.

(4) Assessment of Capacity
For the purpose of establishing the percentage of the Award rate to be paid to an employee under this Award, the
productive capacity of the employee will be assessed in accordance with the Supported Wage System and documented in
an assessment instrument by either—
(a) the employer and the union party to the Award, in consultation with the employee, or;
(b) the employer and an accredited assessor agreed to by the employer and the Union party to the Award in

consultation with the employee.
(5) Lodgement of Assessment Instrument

(a) All assessment instruments under the conditions of this clause, including the appropriate percentage of the
Award wage to be paid to the employee, shall be lodged by the employer with the Registrar of the Western
Australian Industrial Relations Commission.

(b) All assessment instruments shall be agreed and signed by the parties to the assessment, provided that where the
union which is party to the Award is not party to the assessment, it shall be referred by the Registrar to the
union by certified mail and shall take effect unless an objection is notified to the Registrar within ten working
days.

(6) Review of Assessment
The assessment of the applicable percentage should be subject to annual review or earlier on the basis of a reasonable
request for such a review. The process of review shall be in accordance with the procedures for assessing capacity under
the Supported Wage System.

(7) Other Terms and Conditions of Employment
Where an assessment has been made the applicable percentage shall apply to the wage rate only. Employees covered by
the provision of the clause will be entitled to the same terms and conditions of employment as all other employee’s
covered by this Award, but be paid at the rate of wage as determined in accordance with this clause.

(8) Workplace Adjustment
An employer wishing to employ a person under the provisions of this clause shall take reasonable steps to make changes
in the workplace to enhance the employee’s capacity to do the job. Changes may involve redesign of job duties, working
time arrangements and work organisation in consultation with other employee’s in the area.

(9) Trial Period
(a) In order for an adequate assessment of the employee’s capacity to be made, an employer may employ a person

under the provisions of this clause for a trial period not exceeding 12 weeks, except that in some cases
additional work adjustment time (not exceeding four weeks) may be needed.

(b) During the trial period the assessment of capacity shall be undertaken and the proposed wage rate for a
continuing employment relationship shall be determined.

(c) The minimum amount payable to the employee during the trial period shall be no less than such amount as is
stipulated by statutory regulation from time to time.

(d) Work trials should include induction or training as appropriate to the job being trailed.
(e) Where the employer and employee wish to establish a continuing employment relationship following the

completion of the trial period, a further contract of employment shall be entered into based on the assessment
under subclause (4) of this clause.

(10) The conditions of employment, as agreed, to apply during a trial period or in a continuing employment relationship shall
be documented, a copy of which shall be provided by the employer to the person employed in accordance with this
clause.

26. Appendix - Resolution of Disputes Requirement: Delete the title and clause.
27 Appendix - s.49B - Inspection of Records Requirement: Delete the title and clause.

____________________
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2003 WAIRC 09406
MALTING INDUSTRY AWARD 1993

NO. A6 OF 1993
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES KIRIN AUSTRALIA PTY LTD, APPLICANT
v.
THE BREWERIES AND BOTTLEYARDS EMPLOYEES’ INDUSTRIAL UNION OF WORKERS
OF WESTERN AUSTRALIA, RESPONDENT

CORAM COMMISSIONER S WOOD
DATE OF ORDER WEDNESDAY, 17 SEPTEMBER 2003
FILE NO. APPLICATION 147 OF 2003
CITATION NO. 2003 WAIRC 09406
_________________________________________________________________________________________________________

Result Award varied
Representation
Applicant Mr S Heathcote of Counsel
Respondent Mr R Murphy
_________________________________________________________________________________________________________

Order
HAVING heard Mr S Heathcote of counsel on behalf of the Applicant and Mr R Murphy on behalf of the Respondent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders:

THAT the Malting Industry Award 1993 as varied, be further varied, by consent, in accordance with the following
Schedule and that such variation shall have effect from the date of this order.

(Sgd.) S. WOOD,
[L.S.] Commissioner.

_________

SCHEDULE
1. Clause 13. – Sick Leave—
Delete subclause 13(5) (a) and insert in lieu thereof—

(5) The following sub-clauses of this clause apply to Joe White Maltings Ltd only—
(a) On the:-

(i) death; or
(ii) termination of an employee with two (2) or more years’ continuous service;
the employee or the employee’s estate as the case may be is entitled to payment for accumulated sick
leave as per (b) hereof.

2. Schedule B – Rates of Pay and Allowances—
Delete subclause 1 and insert in lieu thereof—

(1) Rates of Pay - The minimum weekly rate payable to employees covered by this Award shall be as follows—

 (a) Joe White Maltings Ltd (Union Maltings, Perth) $
12/06/90

ASNA TOTAL

(i) Maltster $389.80 $85.00 $474.80
(ii) Senior Maltster $399.80 $85.00 $484.80
(iii) Leading Hand $422.80 $85.00 $507.80

The rates of pay in sub-clause (a) of this Schedule include arbitrated safety net adjustments available since December
1993 under the Arbitrated Safety Net Adjustments Principle.
The arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.

(b) Kirin Australia Pty Ltd $ ASNA TOTAL
(i) Malt Production Operator Level 1 $398.04 $123.00 $521.04
(ii) Malt Production Operator Level 2 $406.18 $123.00 $529.18
(iii) Malt Production Operator Level 3 $410.26 $123.00 $533.26
(iv) Malt Production Operator Level 4 $416.36 $123.00 $539.36
(v) Malt Production Operator Level 5 $422.47 $123.00 $545.47
(vi) Malt Production Operator Level 6 $428.58 $123.00 $551.58

The rates of pay in sub-clause (b) of this Schedule include all of the arbitrated safety net adjustments available since
December 1993 under the Arbitrated Safety Net Adjustments Principle.



3366 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 83 W.A.I.G.

The arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary
to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbitrated safety net adjustments.

____________________

2003 WAIRC 09260
METAL AND ELECTRICAL TRADES (WAGERUP ALUMINA REFINERY AND WILLOWDALE MINE SITES)

CONSTRUCTION ORDER
NO. 945 OF 2003

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES THE COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION,

POSTAL, PLUMBING AND ALLIED SERVICES UNION OF AUSTRALIA, APPLICANT
v.
UNITED KG ENGINEERING & CONSTRUCTION, ABB ENGINEERING CONSTRUCTION
PTY LTD, BAINS HARDING INDUSTRIES PTY LTD, RESPONDENTS

CORAM COMMISSIONER J F GREGOR
DATE FRIDAY, 5 SEPTEMBER 2003
FILE NO. APPLICATION 945 OF 2003
CITATION NO. 2003 WAIRC 09260
_________________________________________________________________________________________________________

Result Order varied
_________________________________________________________________________________________________________

Order
HAVING heard Mr C. Young on behalf of the Applicant and Mr M. Coleman for the Respondents, and by consent, the
Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders—

THAT the Metal and Electrical Trades (Wagerup Alumina Refinery and Willowdale Mine Sites) Construction Order be
varied in accordance with the following Schedule and that such variation shall have effect from the first pay period on or
after 5 September 2003.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

_________

SCHEDULE
1. - TITLE

This Order shall be known as the Metal, Electrical and Building Trades (Wagerup Alumina Refinery and Willowdale Mine Site)
Construction Order No. 945 of 2003 and, subject to its terms, shall supplement the Metal Trades (General) Award No. 13 of 1965,
the Electrical Contracting Industry Award No. 22 of 1978, the Building Trades (Construction) Award 1987 (No. R 14 of 1978) and
the Engine Drivers’ (Building and Steel Construction) Award No. 20 of 1973 and shall replace Order No. 913B of 2000.

2. - ARRANGEMENT
1. Title
2. Arrangement
3. Area and Scope
4. General Conditions of Employment
5. Travelling Allowance
6. Site Allowance
7. Job Stewards
8. Date of Operation

Schedule of Respondents
3. - AREA AND SCOPE

This Order shall apply to those employees who, except of the terms of this Order, would be bound by either the Metal Trades
(General) Award No. 13 of 1965, the Electrical Contracting Industry Award No. 22 of 1978, the Building Trades (Construction)
Award 1987 (No. R 14 of 1978) and the Engine Drivers’ (Building and Steel Construction) Award No. 20 of 1973 and who are
employed by any of the employers named in the schedule attached to this Order on construction work at the Wagerup Alumina
Refinery and the Willowdale Mine Site, operated by Alcoa of Australia Limited.

4. - GENERAL CONDITIONS OF EMPLOYMENT
Except as provided in Clause 5. - Travelling Allowance, Clause 6. - Site Allowance and Clause 7. - Job Stewards of this Order, the
terms and conditions of each employee covered by this Order shall be as prescribed in the award by which the employee would be
bound if not for this Order.
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5. - TRAVELLING ALLOWANCEERROR! BOOKMARK NOT DEFINED.
Each employee who is not provided with transport by their employer to travel to and from the job shall be paid as follows—

Per Day
$

(1) Employees residing in the Waroona township
(including a caravan park) 13.70

(2) Employees other than those provided for in
paragraph (1) and who travel from a point—
(a) Up to 32km radius from the job site 27.50
(b) 32km-50km radius from the job site 37.00
(c) 50km-68km radius from the job site 45.40
(d) Over 68km radius from the job site 63.80

(3) Notwithstanding the foregoing, an employee who is not provided with transport by their employer and who is required to
travel, by the shortest possible route, a distance of more than 60km from the employee’s home to the job, shall be paid an
allowance of not less than $45.40 per day and such an employee who is required to travel, by the shortest possible route, a
distance of more than 80km from their home to the job, shall be paid an allowance of $63.80 per day.

(4) (a) An employee shall not be entitled to the allowance prescribed in (3) hereof unless and until they submit a
written statement to their employer setting out their place of residence and the number of kilometres the
employee is required to travel from home to the job by the shortest possible route.

(b) An employee who wilfully sets out an incorrect distance to their written statement shall be deemed guilty of
wilful misconduct.

6. - SITE ALLOWANCE
(1) An additional allowance of $2.10 per hour shall be paid for each hour worked.
(2) Such allowance is specifically prescribed to cover all disabilities associated with construction work at the Wagerup

Alumina Refinery and the Willowdale Mine Site.
7. - JOB STEWARDS

Prior to the termination or transfer of a job steward, two days’ notice shall be given by the employer to the Union for the purpose of
discussing the reasons for such termination or transfer.
In the event of a dispute arising in relation to such termination or transfer, the matter shall be referred within seven (7) days to a
Board of Reference.

8. - DATE OF OPERATION
This Order shall operate from the beginning of the first pay period commencing on or after (operative date).

SCHEDULE OF RESPONDENTS
ABB Service Pty Ltd
Bains Harding Industries Pty Ltd
Barclay Mowlem Construction Ltd
Downer RML Pty Ltd
G & S Industries Pty Ltd
Jadsco Pty Ltd
O’Donnell Griffin Pty Ltd
Total Corrosion Control Pty Ltd
United Construction Pty Ltd
United KG Engineering & Construction Pty Ltd
Western Construction Co.
The Electrical Contractors Association of Western Australia (Union of Employers)

____________________

2003 WAIRC 09259
METAL, ELECTRICAL AND BUILDING TRADES (PINJARRA AND KWINANA ALUMINA REFINERIES AND

HUNTLEY, DEL PARK AND JARRAHDALE MINE SITES) CONSTRUCTION ORDER
NO. 944 OF 2003

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES THE COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION,

POSTAL, PLUMBING AND ALLIED SERVICES UNION OF AUSTRALIA , APPLICANT
v.
UNITED KG ENGINEERING & CONSTRUCTION, ABB ENGINEERING CONSTRUCTION
PTY LTD, BAINS HARDING INDUSTRIES PTY LTD, RESPONDENTS

CORAM COMMISSIONER J F GREGOR
DATE FRIDAY, 5 SEPTEMBER 2003
FILE NO. APPLICATION 944 OF 2003
CITATION NO. 2003 WAIRC 09259
_________________________________________________________________________________________________________

Result Order varied
_________________________________________________________________________________________________________
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Order
HAVING heard Mr C. Young on behalf of the Applicant and Mr M. Coleman for the Respondents, and by consent, the
Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders:

THAT the Metal, Electrical and Building Trades (Pinjarra and Kwinana Alumina Refineries and Huntley, Del Park and
Jarrahdale Mine Sites) Construction Order be varied in accordance with the following Schedule and that such variation shall
have effect from the first pay period on or after 5 September 2003.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

_________

SCHEDULE
1. - TITLE

This Order shall be known as the Metal, Electrical and Building Trades (Pinjarra and Kwinana Alumina Refineries and Huntley,
Del Park and Jarrahdale Mine Sites) Construction Order No. 944 of 2003 and, subject to its terms, shall supplement the Metal
Trades (General) Award No.13 of 1965, the Electrical Contracting Industry Award No.R 22 of 1978, the Building Trades
(Construction) Award No. R 14 of 1978 and the Engine Drivers’ (Building and Steel Construction) Award No. 20 of 1973 and shall
replace Order No. 909B of 2000.

2. - ARRANGEMENT
1. Title
2. Arrangement
3. Area and Scope
5. Travelling Allowance
6. Site Allowance
7. Job Stewards
8. Date of Operation
9. Dispute Settlement Procedure
10. No Further Claims – Site Allowance

Schedule of Respondents
3. - AREA AND SCOPE

This Order shall apply to those employees who, except for the terms of this Order, would be bound by either the Metal Trades
(General) Award No. 13 of 1965, the Electrical Contracting Industry Award No. R22 of 1978 or the Building Trades (Construction)
Award No. R14 of 1978 and the Engine Drivers’ (Building and Steel Construction) Award No. R20 of 1973 and who are employed
by any of the employers named in the Schedule attached to this Order on construction work at the Pinjarra and Kwinana Alumina
Refineries and the Huntley, Del Park and Jarrahdale Mines Sites, operated by Alcoa of Australia Ltd.

4. - GENERAL CONDITIONS OF EMPLOYMENT
Except as provided in Clause 5. - Travelling Allowance, Clause 6. - Site Allowance and Clause 7. - Job Stewards of this Order, the
terms and conditions of each employee covered by this Order shall be as prescribed in the Award by which the employee would be
bound if not for this Order.

5. - TRAVELLING ALLOWANCE
(1) Each employee who is not provided with transport by the employer to travel to and from the job shall be paid as

follows—
Per Day

$
(a) Employees residing in the Pinjarra township

shall be paid as provided in the award 13.70
(2) Employees other than those provided for in paragraph (1) and who travel from a point—

Up to 32 km radius from the job site 27.50
32 km-50km radius from the job site 37.00
50km-68km radius from the job site 45.40

(3) Notwithstanding the foregoing, an employee not provided with transport by their employer and who is required to travel,
by the shortest possible route, a distance of more than 60kms from home to the job, shall be paid an allowance of not less
than $45.40 per day and such an employee who is required to travel, by the shortest possible route, a distance of more
than 80kms from their home to the job, shall be paid an allowance of $63.80 per day.

(4) (a) An employee shall not be entitled to the allowance prescribed in paragraph (3) hereof unless and until they
submit a written statement to the employer setting out their place of residence and the number of kilometres the
employee is required to travel from home to the job by the shortest possible route.

(b) An employee who wilfully sets out an incorrect distance to their written statement shall be deemed guilty of
wilful misconduct.

(5) Employees engaged on the Kwinana Alumina Refinery or the Jarrahdale Mine Site shall not be subject to the provisions
of this clause, but shall be entitled to the provisions of Clause 6. - Allowance for Travelling and Employment in
Construction Work of Part II - Construction Work of the Metal Trades (General) Award No. 13 of 1965 or Clause 20. -
Allowance for Travelling and Employment in Construction Work of the Electrical Contracting Industry Award No.
R22 of 1978 or Clause 12A. - Fares and Travelling (Except Plumbers) of the Building Trades (Construction) Award No.
R14 of 1978 or Clause 22. - Allowances For Travelling and Employment in Construction work of the Engine Drivers’
(Building and Steel Construction) Award No. 20 of 1973.

6. - SITE ALLOWANCE
(1) An additional allowance of $2.40 per hour shall be paid for each hour worked on the Alcoa Kwinana Alumina Refinery.
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(2) An additional allowance of $2.10 per hour shall be paid for work on the Alcoa Pinjarra Alumina Refinery and the
Huntley, Del Park and Jarrahdale Mine Sites.

(3) Such allowance is specifically prescribed to cover all disabilities associated with construction work at the Pinjarra and
Kwinana Alumina Refineries or the Huntley, Del Park and Jarrahdale Mine Sites.

7. - JOB STEWARDS
(1) Prior to the termination or transfer of a job steward, two days’ notice shall be given by the employer to the union for the

purpose of discussing the reasons for such termination or transfer.
(2) In the event of a dispute arising in relation to such termination or transfer, the matter shall be referred within seven (7)

days to a Board of Reference.
8. - DATE OF OPERATION

This Order shall operate from the commencement of the first pay period beginning on or after the operative date.
9. – DISPUTE SETTLEMENT PROCEDURE

In the event that a question, dispute or difficulty arises under this Order, the dispute settlement procedures contained in the Award
specified at Clause 3. – Area and Scope of this Order, which otherwise applies to the employee or employees in question, shall be
followed.

10. – NO FURTHER CLAIMS – SITE ALLOWANCE
The rates for site allowance prescribed at Clause 6. – Site Allowances of this Order shall remain unchanged until expiration of
Certified Agreements existing at the date of this Order made between the Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers and the employers named in the Schedule attached to the Order.

SCHEDULE OF RESPONDENTS
ABB Engineering Construction Pty. Ltd.
AMEC Services Pty. Ltd.
Bains Harding Industries Pty. Ltd.
Barclay Mowlem Construction Ltd.
Downer RML Pty. Ltd.
G. & S. Industries Pty. Ltd.
Jadsco Pty. Ltd.
O’Donnell Griffin Pty. Ltd.
Total Corrosion Control Pty. Ltd.
United Construction Pty. Ltd.
Western Construction Co.
Electrical Contractors Association of Western Australia (Union of Employees)

AWARDS/AGREEMENTS—Application for variation of—
No variation resulting—

2003 WAIRC 09408
GOVERNMENT OFFICERS SALARIES, ALLOWANCES AND CONDITIONS

AWARD 1989 NO. PSA A3 OF 1989
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED,
APPLICANT
v.
ALBANY PORT AUTHORITY AND OTHERS, RESPONDENT

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DATE OF ORDER THURSDAY, 18 SEPTEMBER 2003
FILE NO. P 17 OF 2003
CITATION NO. 2003 WAIRC 09408
_________________________________________________________________________________________________________

Result Application dismissed
_________________________________________________________________________________________________________

Order
WHEREAS this is an application pursuant to Section 40 of the Industrial Relations Act 1979; and
WHEREAS on the 16th day of September 2003, the Applicant filed a Notice of Discontinuance in respect of the application;
NOW THEREFORE, the Commission, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders—

THAT this application be, and is hereby dismissed.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.
Public Service Arbitrator.
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AGREEMENTS—Industrial—Retirements from—
VORTECH / BLPPU AND THE CMETU COLLECTIVE AGREEMENT 2001

No. AG 75 of 2001
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

Application No. Appl 1347 of 2003
IN THE MATTER of the Industrial Relations Act 1979

and
IN THE MATTER of the filing in the Office of the Registrar a Notice of Retiremnent from an Industrial Agreement in accordance
with section 41(7) of the said Act.
Vortech Installations Pty. Ltd. will cease to be a party to the Vortech / BLPPU and the CMETU Collective Agreement 2001, No.
AG 75 of 2001.
DATED at Perth this 22nd day of September 2003

(Sgd) J. A. SPURLING,
[L.S.] Registrar.

NOTICES—Award/Agreement matters—
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

APPLICATION NO. P 54 OF 2002
APPLICATION FOR VARIATION OF AWARD

ENTITLED
“CLERKS (PUBLIC AUTHORITIES) AWARD 1987 No. PSA A 7A of 1987”

NOTICE is given that an application has been made to the Commission by The Australian Municipal, Administrative, Clerical and
Services Union of Employees, Western Australian Clerical and Administrative Branch under the Industrial Relations Act 1979 for a
variation of the above Award.
As far as relevant, those parts of the variation which relate to area of operation or scope are published hereunder:-

Clause 3. – AREA AND SCOPE
This Award shall apply throughout the State of Western Australia to all Government Officers eligible for membership of the
Federated Clerks’ Union of Australia, Industrial Union of Workers, W.A. Branch employed by the Public Authorities in the
following specified callings:
Fremantle Port Authority – all clerical officers (permanent and temporary) engaged in positions up to and including level 5 as
contained in clause 9 of the Award and not covered by any other existing Award or Agreement or engaged in callings named in a
determination of the Fremantle Port Authority on 10th day of March 1976.
Hon. Minister for Transport (Department of Marine and Harbours) – All Harbingers, Assistant Harbingers, Clerks, Typists and
Clerk Typists employed in or in connection with the mooring of vessels and handling of cargo pursuant to the provision of the
Jetties Act 1926, in positions as contained in clause 9 of the Award.
Western Australian Coastal Shipping Commission – All clerical officers except those whose position is classified on a salary
equivalent to or exceeding that prescribed from time to time for the maximum of level 5 as contained in clause 9 of the award or
whose position was classified on a salary higher than $33,349 per annum as at the 31st day of October, 1985.
State Engineering Works – all clerical officers, who are covered by the State Engineering Works Clerical Officers Award, 1980 in
positions up to and including level 3 as contained in clause 9 of the Award and the position of Chief Clerk.
Western Australian Meat Commission – all clerical officers in position up to and including level 3 as contained in clause 9 of the
Award or whose position was classified on a salary equal to or less than $26,691 (C-II-6 maximum) per annum as at the 31st day of
October, 1985.
Egg Marketing Board – all clerical officers with the exception of the General Manager, Secretary, Accountant, Factory Manager,
Marketing Manager, Grading Floor Manager, and Pulping Plant Manager.
Hon. Minister for Works, Hon. Minister for Water Resources and Hon. Minister for Transport – all clerical officers employed on or
in connection with Government construction and maintenance work in the field, on the job, or elsewhere away from head office and
whose positions are not covered by another Award or registered industrial agreement as at the 3rd of September, 1971.”

SCHEDULE I - RESPONDENTS
Western Australian Coastal Shipping Commission
Western Australian Egg Marketing Board
Fremantle Port Authority
Hon. Minister for Works
Hon. Minister for Transport
Water Authority of Western Australia
Dated at Perth this 25th day of May, 1987.
A copy of the proposed variations may be inspected at my office at 111 St George's Terrace, Perth.

J. SPURLING,
Registrar.

7 October 2003
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WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
APPLICATION NO. 1406 OF 2003

APPLICATION FOR VARIATION OF AWARD
ENTITLED

“FIRE BRIGADES EMPLOYEES’ AWARD, 1990, AWARD NO A28 OF 1989”
NOTICE is given that an application has been made to the Commission by The United Firefighters Union of Western Australian
under the Industrial Relations Act 1979 for a variation of the above Award.
As far as relevant, those parts of the variation which relate to area of operation or scope are published hereunder:-

Clause 6. – WAGES
(1)    The base rate per week for shiftwork staff will be as follows:

 Classification Base Rate per Week 
Trainee Firefighter 500.20

 3rd Class Firefighter 537.00
 2nd Class Firefighter 548.20
 1st Class Firefighter,  
        - Level 1 571.20
        - Level 2 585.00
        - Level 3 629.00
 Senior Firefighter 652.00

Station Officer  
        Level 1 721.00
        Level 2 744.00

District Officer 855.44
 Superintendent 909.87

(2) The total weekly rate for employees specified in subclause (1) will be calculated by the sum of the base rate and 39.8% of
that base rate of pay in lieu of all loadings and penalties accumulated as a consequence of working shift work as detailed in
clauses 8 – Hours of Duty and 34 – Formula for Calculation of Penalties.

(3) The rate of pay per week for fire safety assistants will be:
 Fire Safety Assistants  
Grade 1 584.96
Grade 2 630.63
Grade 3 702.98
Grade 4 733.48

Fire Safety Assistants (O'Connor Workshop)
Grade 1 584.96
Grade 2 630.63

(4) The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the Arbitrated
Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by employees
since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to the terms of an
industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net adjustments.
A copy of the proposed variations may be inspected at my office at 111 St George's Terrace, Perth.

(Sgd) J. A. SPURLING,
REGISTRAR.

7 October 2003

PUBLIC SERVICE ARBITRATOR—Matters dealt with—
2003 WAIRC 09401

DISPUTE RE TRANSFERS
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED,
APPLICANT
v.
DIRECTOR GENERAL, DEPARTMENT OF INDIGENOUS AFFAIRS, RESPONDENT

CORAM COMMISSIONER P E SCOTT
DATE WEDNESDAY, 17 SEPTEMBER 2003
FILE NO. PSAC 34 OF 2003
CITATION NO. 2003 WAIRC 09401
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_________________________________________________________________________________________________________

Result Jurisdiction found
Representation
Applicant Mr J Dasey for the Applicant
Respondent Mr R Andretich (of counsel) and with him Mr S Narula
_________________________________________________________________________________________________________

Reasons for Decision
1 On 15 July 2003, the applicant filed an application to the Public Service Arbitrator—

“For a section 44 conference and if not conciliated, a hearing pursuant to section 80E of the WA IR Act 1979, in respect
of, decisions, and/or any related actions of the respondent, specifically in relation to the decision of the Department in
relation to staff affected by the closure of the Bunbury Office be reviewed, nullified, modified or varied, as the Public
Service Arbitrator in his/her jurisdiction determines upon hearing the matter.
The grounds on which the application is made and the relevant particulars, are detailed in the attached Schedule A.
GROUNDS—
The applicant seeks a section 44 conference and if the matters are not resolved by conciliation, the Commission to hear
and determine this matter under Section 80E, on the basis of equity, good conscience and merit.
The grounds on which this application is made are as detailed below.
1. The respondent has breached the Public Sector Management (PSM) Act, Sections 8, 9, and Part 6 Sections 94.
2. The respondent has breached the Industrial Relations Act, Part VI A, in particular Section 96D(2)(a) and (b).
3. That the respondent has breached the Equal Opportunity Act (1994) by failing to properly consider Family

responsibilities.
4. The applicant claims that members of the CSA have been subjected to a campaign of threats, intimidation,

harassment and victimisation that would amount to workplace bullying.
5. That the respondent’s action against the members is an abuse of power.”

2 The particulars of the claim can be summarised as being that the applicant’s members Ms Angie Pusey and Mr Joe Northover
are employees of the respondent, employed in the Bunbury office as Regional Officer and Regional Heritage Officer
respectively. The respondent has decided to close the Bunbury office and the parties appear to be in agreement that the
Bunbury office has indeed closed effective 30 June 2003. The respondent has advised the employees that they would be
transferred from Bunbury to the Midland/Northam office of the respondent. They were provided with a period of notice to
30 September 2003 to make the necessary arrangements. The respondent says that the employees are not appropriate to be
registered as redeployees on the basis that the respondent has work for them elsewhere.

3 The application alleges that the employees were subjected to threats if they did not relocate and it is also alleged that they were
threatened with their employment for involving the union in the process. There were other allegations as to inappropriate
conduct on the part of the respondent’s representatives in that process.

4 The application then goes on to set out a range of aspects where it is said that the respondent’s handling of the matter is in
breach of various pieces of legislation. They include sections 8 and 9 of the Public Sector Management Act 1994 (“the PSM
Act”) in that the decision has been arbitrary and capricious, and denied the employees natural justice. It alleges that the
respondent has failed to comply with the provisions of the PSM Act governing the respondent’s conduct, including that it
failed to act with integrity in the performance of its duties, breached the PSM Act in that the respondent failed to provide the
employees with their rights in respect of redeployment and redundancy, has indicated an intention to forcibly transfer them to
different geographic locations, and breached the PSM Act in failing to register them as redeployees. It is said that the
respondent’s attempts to use s.65 of the PSM Act to deny the employees access to Part VI of that Act, which deals with
redeployment and redundancy, is unconscionable and an abuse of power, and that the respondent’s actions have been harsh,
unreasonable, unfair and a denial of procedural fairness. There are other allegations of workplace bullying and threats,
including allegations of breaches of the Industrial Relations Act 1979 (“the IR Act”) and the Equal Opportunity Act (“the EO
Act”).

5 The applicant seeks interim orders effectively preventing the respondent from closing the Bunbury office pending the
finalisation of the application and that the transfers of Ms Pusey and Mr Northover be stayed pending the finalisation of the
matter. The final orders sought seek declarations of breaches of sections 8, 9 and 94 and Part VI of the PSM Act, and orders
that the respondent register the employees as redeployees under s.94 of the PSM Act. The application also seeks a declaration
of a breach of the IR Act and the EO Act and other matters.

6 The applicant says that the application as set out in the Form 1 does not deal with the issue of a breach of a Public Sector
Standard, a matter excluded from the Arbitrator’s jurisdiction by s.80E(7) of the IR Act. It deals with breaches of the PSM Act,
the IR Act and the EO Act. The applicant also claims that its members have been subjected to a campaign of threats,
intimidation, harassment and victimisation amounting to workplace bullying and that the respondent’s action against the
members is an abuse of power.

7 Accordingly, the applicant says that the decision to transfer was unlawful. In accordance with the decision of the Full Bench in
Civil Service Association of Western Australia Incorporated v Director General, Ministry of Justice (“Bowles’s Case”) (2002)
82 WAIG 2858 at paras 57 – 63, an unlawful decision to transfer is one which attracts the jurisdiction of the Arbitrator as it
involves an industrial matter. The applicant says that the decision to transfer is unlawful because in making the decision the
respondent has breached the PSM Act, the IR Act and the EO Act. The correct approach would have been to have applied the
redeployment and redundancy provision and processes.

8 The respondent says that the material facts alleged in the application are agreed, excepting in so far as improper or unfair
behaviour is alleged. The respondent says that the Arbitrator has no jurisdiction in this matter. It says that in accordance with
the decision of the Full Bench in Managing Director of the South Metropolitan College of TAFE v The Civil Service
Association of Western Australia Incorporated (“Ishmael’s Case”) (1999) 80 WAIG 7, where the application sought that the
Arbitrator examine whether the minimum standard of merit, equity and probity had been met in relation to the transfer, an
allegation that the employer had acted harshly, oppressively or unfairly, was a matter within the preserve of the Public Sector
Standards. According to s.80E(7) of the IR Act, the Arbitrator does not have jurisdiction to enquire into or deal with such a
matter. Section 97(1)(a) of the PSM Act provides for the establishment of procedures and regulations providing relief in
respect of the breach in the Public Sector Standards and that is a matter for the Public Sector Standards Commissioner. The
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respondent says that all of the objections which are raised by the applicant in this matter relate to the fairness of the transfer
decision and, accordingly, the reasons in Ishmael’s Case (supra) apply and the Arbitrator does not have jurisdiction.

9 Aside from the aspect of merit, the respondent says that the application has no other purpose. It says that there is no possibility
of employment within the Department in Bunbury as the office has closed and the obligation on the employing authority is to
deal with its employees appropriately. It has work for those employees elsewhere and seeks to transfer them. A transfer is an
appropriate means by which the respondent can deal with its obligations.

10 Further, the respondent says the applicant alleges that the object of the transfer is to deny the employees the benefit arising
from the Public Sector Management (Redeployment and Redundancy) Regulations 1994. Regulation 6 provides for the
offering of voluntary severance to employees who meet certain conditions. Those conditions include that the office, post or
position is or is to be abolished and that the employees are or will become surplus to the requirements of the department or
organisation. The respondent says that there are jobs for the employees to go to and so they do not meet the second of those
requirements in that they are not surplus to the requirements of their department. Only upon meeting those requirements could
an employee be registered for redeployment.

11 The respondent says that even if there were findings made in respect of the aspects of the claim, it would not necessarily result
in the employer being required to not transfer the employees to the vacant items in the Metro/Wheatbelt region, and to provide
them with suitable alternative employment in Bunbury on the basis that they could become redeployees pursuant to the Public
Sector Management (Redeployment and Redundancy) Regulations 1994. The respondent says that they do not meet the
requirements for redundancy because the employer has work for them.

12 It seems to me that that is a matter which would relate to the merits of the application and a question of the appropriate remedy
rather than to a question of jurisdiction. In those circumstances it is not appropriate to deal with it at this point.

Conclusions
13 The jurisdiction of the Public Service Arbitrator as set out in s.80E of the IR Act provides that the Arbitrator has exclusive

jurisdiction to enquire into and deal with any industrial matter relating to a Government Officer. At subsection (5) it says that
nothing in subsections (1) or (2), which essentially describe the jurisdiction of the Arbitrator, shall affect or interfere with the
exercise by an employer in relation to any Government Officer, of any power in relation to any matter within the jurisdiction of
the Arbitrator, but that any act, matter or thing done by the employer in relation to any of those matters is liable to be reviewed,
nullified, modified or varied by the Arbitrator in the course of the exercise of jurisdiction in respect of that matter. Further,
subsection (7) says that the Arbitrator does not have jurisdiction to enquire into or deal with, any matter in respect of which a
procedure referred to in s.97(1)(a) of the PSM Act is, or may be, prescribed under that Act. Section 97(1)(a) of the PSM Act
prescribes the functions of the Public Sector Standards Commissioner which include making recommendations to the Minister
on the making, amendment or repeal of regulations prescribing procedures, whether by way of appeal, review, conciliation,
arbitration, mediation or otherwise, for employees and other persons to obtain relief in respect of the breaching of the Public
Sector Standards.

14 Public Sector Standards in Human Resource Management have been established and they include a standard to deal with
transfer. This provides—

“Transfer Standard
Outcome
Transfer decisions are equitable and take into account the participating organisation’s work-related requirements and
employee interests.
The Standard
The minimum standard of merit, equity and probity is met for transfer if—

ٱ Decisions are based on a proper assessment of the work-related requirements of the public sector bodies
involved and identified employee interests.

ٱ Employment conditions are comparable.
ٱ Decisions are impartial, transparent and capable of review.”

15 Therefore, any complaint that these requirements have not been met in effect constitutes an allegation of a breach of the
Standard.

16 The application in this matter alleges that the respondent has breached the PSM Act in respect of sections 8, 9 and 94. Section
8 sets out General Principles of Human Resource Management as follows—

“(1) The principles of human resource management that are to be observed in and in relation to the Public Sector are
that — 
(a) all selection processes are to be directed towards, and based on, a proper assessment of merit and

equity;
(b) no power with regard to human resource management is to be exercised on the basis of nepotism or

patronage;
(c) employees are to be treated fairly and consistently and are not to be subjected to arbitrary or

capricious administrative acts;
(d) there is to be no unlawful discrimination against employees or persons seeking employment in the

Public Sector on a ground referred to in the Equal Opportunity Act 1984 or any other ground; and
(e) employees are to be provided with safe and healthy working conditions in accordance with the

Occupational Safety and Health Act 1984.
(2) In matters relating to — 

(a) the selection, appointment, transfer, secondment, classification, remuneration, redeployment,
redundancy or termination of employment of an individual employee; or

(b) the classification of a particular office, post or position,
in its department or organisation, an employing authority is not subject to any direction given, whether under any written law or
otherwise, by the Minister of the Crown responsible for the department or organisation, but shall, subject to this Act, act independently.”
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17 Section 9. – General principles of official conduct provides—
“The principles of conduct that are to be observed by all public sector bodies and employees are that they — 
(a) are to comply with the provisions of — 

(i) this Act and any other Act governing their conduct;
(ii) public sector standards and codes of ethics; and
(iii) any code of conduct applicable to the public sector body or employee concerned;

(b) are to act with integrity in the performance of official duties and are to be scrupulous in the use of official
information, equipment and facilities; and

(c) are to exercise proper courtesy, consideration and sensitivity in their dealings with members of the public and
employees.”

18 I do not intend to set out the whole of s.94 of the PSM Act, but note that it provides for the Governor to make regulations
prescribing arrangements for redeployment and retraining, and for redundancy. It provides for those regulations to cover a
number of matters including the process for registration of employees who are surplus to requirements or whose jobs are
abolished, and who cannot be transferred within the department. It provides definitions of relevant terms.

19 In effect s.96D of the IR Act deals with employees not being subjected to discrimination in their employment on account of
their involvement in a union.

20 In Ishmael’s Case (supra) it was noted that the matter before the Commission was whether the transfer of Ms Ishmael was so
harsh or oppressive that the right to transfer had been abused, and in particular there were allegations of a failure to adequately
consult; a failure to notify the union as to the introduction of change as required by Clause 48 of the Government Officers
Salaries, Allowances and Conditions Award 1989 (PSAA 3 of 1989); and attempts by the respondent to introduce a process of
work rejected by Ms Ishmael and other employees. The matter referred for hearing and determination contained an allegation
of a breach of the Public Sector Standards.

21 Paragraphs 33 to 37 of His Honour’s Reasons note that the claim sought that the Arbitrator examine the matter relating to
whether the minimum standards of merit, equity and probity had been met, that those are matters covered by the Public Sector
Standard and are not within the jurisdiction of the Arbitrator, and that they are exclusively within the domain of the Public
Sector Standards Commissioner on the basis that it was a breach of the Public Sector Standard which was alleged.

22 In Bowles’s Case (supra), the Full Bench noted that the Public Sector Standards apply to an act of transfer or purported transfer
which was lawful and within power, not to a transfer or purported transfer which was void. The Arbitrator can determine
whether there is a valid exercise of power under s.65 of the PSM Act. Section 65 of the PSM Act was not met in that particular
case as the employer’s decision to transfer Ms Bowles did not take account of one of the essential requirements of s.65(1)(a) in
that Ms Bowles did not possess the requisite qualifications, being that she be acceptable to the local aboriginal community. In
that circumstance, the decision to transfer her was void in that it was not made in accordance with the requirements of
s.65(1)(a) of the PSM Act.

23 The distinction between the two matters which affects the Arbitrator’s jurisdiction is that a matter which alleges a breach of
standard is not within jurisdiction because of the terms of s.80E(7), whereas a matter alleging that the decision to transfer was
unlawful is a matter within jurisdiction.

24 I have considered the particulars contained in the application. Insofar as the complaints in respect of sections 8 and 9 of the
PSM Act are concerned, they allege that the employees have been bullied, that the decision to transfer was arbitrary and
capricious, that the employees have been denied natural justice, and that the employer has failed to act with integrity in the
performance of official duties.

25 An examination of the Transfer Standard makes clear that issues of equity and partiality in the decision to transfer are covered.
So is the requirement to take account of the employee’s interests. The decisions are to be transparent and capable of review.

26 Therefore, it seems to me that in making the claim in the form it has, the applicant is challenging matters which are the subject of
the Transfer Standard. According to s.80E(7) of the IR Act, the Arbitrator does not have jurisdiction to enquire into or deal with
any matter in respect of which a procedure, in this case for a complaint of breach of standard, is prescribed under the PSM Act.

27 However, the application goes beyond those issues of complaint, and alleges that the decision to transfer is unlawful. It alleges
that s.94 of the PSM Act dealing with redeployment and redundancy has been breached, and that s.96D of the IR Act was also
breached in the process. It also alleges that the EO Act has been breached.

28 If the applicant is able to demonstrate to the Arbitrator that such breaches in fact occurred, and that this makes the decision to
transfer unlawful, the decision is void and the issue of the breach of the Transfer Standard does not arise.

29 Notwithstanding that the Full Bench in Bowles’s Case (supra) has determined that the Arbitrator’s jurisdiction includes making
findings as to the lawfulness of decisions of employers and thus making those decisions void, I must express my concern at the
prospect of the Arbitrator’s jurisdiction becoming akin to an enforcement one rather than for the settlement of disputes
between parties according to the dictates of s.26(1)(a) of the IR Act, by dealing with matters “according to equity, good
conscience, and the substantial merits of the case without regard to technicalities or legal forms.”

30 In all of the circumstances, I find that where the application deals with matters which in essence are requirements of the Transfer
Standard then those matters are not within the jurisdiction of the Arbitrator. However, there are matters raised by the application which
do not fall within that Standard which allege that the transfer is unlawful. Accordingly those matters referred to as being the alleged
breaches of s.94 of the PSM Act and of s.96D of the IR Act in particular are matters within the Arbitrator’s jurisdiction.

_________

2003 WAIRC 09448
DISPUTE RE TRANSFERS

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, APPLICANT

v.
DIRECTOR GENERAL, DEPARTMENT OF INDIGENOUS AFFAIRS, RESPONDENT

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DATE OF ORDER FRIDAY, 19 SEPTEMBER 2003
FILE NO. PSAC 34 OF 2003
CITATION NO. 2003 WAIRC 09448
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_________________________________________________________________________________________________________

Result Interim Order Issued
_________________________________________________________________________________________________________

Order
WHEREAS this is an application pursuant to Section 44 of the Industrial Relations Act 1979 relating to the respondent’s decision
to transfer the applicant’s members, Mr J Northover and Ms A Pusey; and
WHEREAS on the 5th, 20th and 27th days of August 2003, the Public Service Arbitrator (“the Arbitrator”) convened conferences for
the purpose of conciliating between the parties; and
WHEREAS the applicant seeks interim orders and the respondent opposes the making of such orders and challenged the
Arbitrator’s jurisdiction to deal with the matter; and
WHEREAS on the 15th day of September 2003, the Arbitrator heard from the parties as to jurisdiction, and on the 17th day of
September 2003, the Arbitrator issued Reasons for Decision finding that the Arbitrator has such jurisdiction to deal with the matter;
and
WHEREAS on the 18th day of September 2003, the Arbitrator convened a conference for the purpose of dealing with the
applicant’s application for interim orders; and
WHEREAS during the course of that conference, the Arbitrator heard from the parties and from Ms Pusey and Mr Northover, the
employees the subject of the direction to transfer, as to the interim orders sought; and
WHEREAS the Arbitrator has taken into account the requirements of s.44(6)(ba) of the Industrial Relations Act 1979; and
WHEREAS the Arbitrator also considered the tests set out in Thomas James Brown v President, State School Teachers Union of
WA (Inc) and Others (69 WAIG 1390), and concluded that the orders sought should issue on the basis that—

1. There is a substantial issue to be tried as to the lawfulness of the respondent’s conduct towards the employees.
2. There is a prima facie case for relief if the applicant is able to demonstrate its case a hearing.
3. The damage to the employees if the interim order does not issue is greater than the damage to the respondent of

the interim order issuing in that the employees will suffer considerable personal, family, cultural and financial
inconvenience whereas the damage to the respondent of such an interim order is not so significant.

4. The consequences of the interim order are not irreversible.
5. The application was filed promptly upon the dispute arising between the parties; and

NOW THEREFORE the Public Service Arbitrator, pursuant to the powers in the Industrial Relations Act 1979, hereby orders
that—

Pending the hearing and determination of this matter—
1. The proposed transfer of Ms Angie Pusey and Mr Joe Northover be stayed.
2. The respondent be restricted from taking any action against Ms Pusey or Mr Northover that may have an effect

on the current employment status in Bunbury, without the officers’ written agreement.
3. THAT either party may apply to vary these orders by giving the other party 48 hours notice.

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner.

Public Service Arbitrator.

____________________

2003 WAIRC 09331
REVIEW OF RESPONDENT’S APPROACH

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, APPLICANT

v.
DIRECTOR GENERAL, DEPARTMENT OF JUSTICE, RESPONDENT

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DATE OF ORDER WEDNESDAY, 10 SEPTEMBER 2003
FILE NO. P 46 OF 2002
CITATION NO. 2003 WAIRC 09331
_________________________________________________________________________________________________________

Result Interim Order Varied
_________________________________________________________________________________________________________

Order
WHEREAS this is an application before the Public Service Arbitrator in respect of the respondent’s actions towards Mr Stephen
Kelly, its employee; and
WHEREAS on the 2nd day of September 2003 the Public Service Arbitrator issued an Interim Order with respect to the application;
and
WHEREAS on the 9th and 10th days of September 2003 conferences were convened to conciliate between the parties and deal with
scheduling matters; and
WHEREAS at the former conference the Respondent sought to have the Interim Order varied; and
WHEREAS at the latter conference the Public Service Arbitrator considered the submissions of both parties and varied the Order;
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NOW THEREFORE, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979,
hereby orders—

THAT the Interim Order of the Public Service Arbitrator issued on the 2nd day of September 2003 be varied as follows—
1. Order 1 be deleted and replaced with the following—

1. Upon Mr Stephen Kelly presenting for work at Casuarina Prison at 9.00am on Monday, the 8th day of
September 2003, the respondent shall provide Mr Kelly with work of a psychologist of a similar
nature to that which he performed immediately prior to the 16th day of July 2002, save for co-
ordinating duties. Such co-ordinating duties shall apply from Monday, the 15th day of September
2003 until the commencement of a person in the position of Manager Offender Services Casuarina
Level 7.

2. Order 5 be deleted.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.
Public Service Arbitrator.

_________

2003 WAIRC 09330
REVIEW OF RESPONDENT’S APPROACH

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES THE CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED,

APPLICANT
v.
DIRECTOR GENERAL, DEPARTMENT OF JUSTICE, RESPONDENT

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DATE OF ORDER WEDNESDAY, 10 SEPTEMBER 2003
FILE NO. P 46 OF 2002
CITATION NO. 2003 WAIRC 09330
_________________________________________________________________________________________________________

Result Order Issued
_________________________________________________________________________________________________________

Order
WHEREAS this is an application pursuant to Section 80E of the Industrial Relations Act 1979; and
WHEREAS on the 14th day of August 2003 the Applicant sought to amend the application; and
WHEREAS on the 10th day of September 2003 a conference was convened for the purpose of the parties reporting back and dealing
with interlocutory matters;
NOW THEREFORE, the Public Service Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979, and
by consent, hereby orders—

THAT the application be amended in accordance with the application to amend dated 14 August 2003.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.
Public Service Arbitrator.

2003 WAIRC 09551
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, APPLICANT
v.
DIRECTOR GENERAL, DEPARTMENT OF JUSTICE, RESPONDENT

CORAM SENIOR COMMISSIONER A R BEECH
DATE THURSDAY, 2 OCTOBER 2003
FILE NO. P 46 OF 2002
CITATION NO. 2003 WAIRC 09551
_________________________________________________________________________________________________________

Result Order for discovery of documents issued.
Representation
Applicant Mr J. Dasey
Respondent Mr B. Hogan
_________________________________________________________________________________________________________

Order
WHEREAS the applicant has sought an order for the production of documents by the respondent;
AND WHEREAS the Commission heard from both parties and decided that an order should issue in the terms of the application;
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NOW THEREFORE, I the undersigned, pursuant to the powers conferred on me under the Industrial Relations Act 1979, hereby
order –
(1) THAT by 4:00pm Thursday 23 October 2003, the respondent shall provide the applicant with a list, verified by affidavit,

of all documents in its possession, power or control relating to, or containing anything relative to, the work performance
of Mr Stephen Kelly.

(2) Without limiting the generality of Order (1), the documents to be provided shall include—
(a) any original or copies of documents relating to possible or actual disciplinary concerns regarding the actions of

Mr Stephen Kelly;
(b) any original documents or copies thereof referring to possible or actual performance concerns regarding Mr

Stephen Kelly.
(3) The obligation under Order (1) to provide discovery shall be a continuing obligation until the conclusion of the hearing, to

give discovery of any documents to which the order relates and not already discovered to the applicant.
(4) The respondent, once it has served a list of documents in accordance with Order (1), above, shall allow the applicant to

inspect the documents mentioned in the list, other than those which it objects to produce, and shall when serving the list
on the applicant also serve on him a notice stating a time within 7 days after the service at which the documents may be
inspected at the place specified in the notice.

(5) For the purposes of these orders, “document” means any record of information and includes—
(a) any disc, tape, sound track or device in which sounds or other means of transmitting data (not being visual

images); and
(b) any film, negative, disc, tape or other device in which one or more visual images,
are embodied so as to be capable, with or without the aid of some other device, of being reproduced therefrom.

(Sgd.) A. R. BEECH,
[L.S.] Senior Commissioner.

____________________

2003 WAIRC 09333
SUSPENSION OF APPLICANT

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES STEPHEN KELLY, APPLICANT

v.
THE DIRECTOR GENERAL, DEPARTMENT OF JUSTICE, RESPONDENT

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DATE OF ORDER THURSDAY, 11 SEPTEMBER 2003
FILE NO. P 43 OF 2002
CITATION NO. 2003 WAIRC 09333
_________________________________________________________________________________________________________

Result Application Dismissed
_________________________________________________________________________________________________________

Order
WHEREAS this is an application pursuant to Section 80E of the Industrial Relations Act 1979; and
WHEREAS on Wednesday, the 10th day of September 2003, the Applicant’s representative advised that the Applicant wished to
discontinue the application;
NOW THEREFORE, the Arbitrator, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders—

THAT this application be, and is hereby dismissed.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.
Public Service Arbitrator.

INDUSTRIAL MAGISTRATE—Complaints before—
2003 WAIRC 09563

WESTERN AUSTRALIAN INDUSTRIAL MAGISTRATES’ COURT
PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,

WESTERN AUSTRALIAN BRANCH, CLAIMANT
v.
NEATCLEAN PTY LTD, RESPONDENT

CORAM MAGISTRATE RK BLACK IM
DATE TUESDAY, 2 SEPTEMBER 2003
CLAIM NO/S M 82 OF 2003
CITATION NO. 2003 WAIRC 09563
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_________________________________________________________________________________________________________

Representation
Claimant Ms S Northcott
Respondent Ms J Auerbach
_________________________________________________________________________________________________________

Reasons for Decision
1 The claim by the Claimant is that the Respondent has contravened the provisions of section 49M(2) of the Industrial Relations

Act 1979 (“the Act”). The statement of claim sets out that the Respondent, after being notified of an intention on the part of the
Claimant to conduct a time and wage record inspection under section 49I of the Act, refused to allow that inspection to occur
and thereby hindered or obstructed an authorized representative of the Claimant. The Claimant seeks several orders including
that the Respondent pay a penalty for the breach which is alleged to have occurred.

The Act
2 Section 49I of the Act relevantly provides as follows:-

“49I.  Right of entry to investigate breaches
(1) An authorised representative of an organisation may enter, during working hours, any premises where relevant

employees work, for the purpose of investigating any suspected breach of this Act, … or an award, order,
industrial agreement or employer-employee agreement that applies to any such employee.”

(2)  For the purpose of investigating any such suspected breach, the authorised representative may —
(a) subject to subsections (3) and (6), require the employer to produce for the representative’s inspection,

during working hours at the employer’s premises or at any mutually convenient time and place, any
employment records of employees or other documents, other than workplace agreements, kept by the
employer that are related to the suspected breach;

(b) make copies of the entries in the employment records or documents related to the suspected breach; and
…

(6)  An authorised representative is not entitled to require the production of employment records or other documents
unless, before exercising the power, the authorised representative has given the employer concerned —
(a) if the records or other documents are kept on the employer’s premises, at least 24 hours’ written notice; or
(b) if the records or other documents are kept elsewhere, at least 48 hours’ written notice.”

3 Section 49G provides:-
“49G.  Interpretation

In this Division —
“authorised representative” means a person who holds an authority in force under this Division;
“relevant employee”, when used in connection with the exercise of a power by an authorised representative of an
organisation, means an employee who is a member of the organisation or who is eligible to become a member of the
organisation.”

4 Though not set out in full, the provisions of section 49D of the Act provide that during the time when an industrial instrument
applies to the employment of an employee, an employer is required to record various details in relation to that employee in
accordance with regulations made by the Governor. An industrial instrument is defined in section 49D(4) to include, inter alia,
an award. Section 83E of the Act sets out that if a person contravenes a civil penalty provision, which section 49M of the Act
apparently is, an order imposing a particular penalty may be made. By subsection (8) of that section the standard of proof to be
applied when determining if a contravention of a civil penalty provision has occurred is the standard observed in civil
proceedings, namely, on the balance of probability.

Evidence
5 There are a large number of factual matters not in dispute. It is not in dispute that by a facsimile letter dated 2 May 2003 an

organiser for the Claimant, Mr Andrew Richard Lee (“Lee”), notified the Respondent in writing that officials of the Claimant
intended to conduct a time and wage inspection at the Respondent’s office in Carlisle at 10.00 am on 8 May 2003. On the same
date an e-mail was forwarded under the name of Pieter Willers, the manager of the Respondent, advising Lee that as at that
date the Respondent did not have any relevant employees working for it and that there were no time and wages records to be
inspected. On 5 May 2003, at 10.57 am, an e-mail was forwarded by Lee to the Respondent acknowledging receipt of the e-
mail of 2 May 2003 and confirming that it was intended to conduct the inspection at the time previously indicated
notwithstanding any information received as to relevant employees and time and wage records. It is not in dispute that
subsequent to this there was a telephone discussion between Lee and Mr Pieter Willers (“Willers”) wherein Willers confirmed
his previous advice as to the position with relevant employees on 2 May 2003, advised that as at 5 May 2003 there were a
number of relevant employees who had commenced work on that day, that there was not at that time, and would not be on
8 May 2003, time and wage records in existence due to the first pay period not falling for a period of approximately a
fortnight. Willers offered to fax a list of names and addresses of the relevant employees who had commenced employment on
5 May 2003. It was suggested that it would be more appropriate to conduct any inspection of time and wage records
subsequent to the completion of the first pay period when such records would be in existence. A discussion occurred between
Lee and the assistant secretary of the Claimant, as a result of which, at 4.33 pm on 5 May 2003, a further e-mail was forwarded
by Lee to Willers. The documents referred to, commencing with the notice by the Claimant of 2 May 2003 are in evidence as
exhibits A, B, C and D. The last of the documents referred to, the e-mail of 4.33 pm on 5 May 2003, is in the following terms:-

“Dear Pieter, after we spoke today I informed our assistant secretary, Sue Lines, of your offer to fax a printout of
employee names/addresses etc, rather than have us visit your office this week.
We would like to thank you for this offer, but advise that we will be conducting the inspection at the Neatclean office on
Thursday, 8 May, 10.00 am.
You made the point that there are no “wages records”, as the staff only started today and no-one has yet been paid. While
we accept that the first pay day is still a couple of weeks away, we require nevertheless to see evidence of how the
company intends to pay each employee i.e. the hourly rate, any penalties and allowances etc.
Yours sincerely Andrew Lee.”
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6 It is to be noted that this email seeks evidence of how the respondent “… intends to pay each employee…” not the inspection
of records or documents. On 8 May 2003 Lee and a Mr Jack Nicholas arrived at the Respondent’s office in Carlisle a short
time after 10.00 am. They were admitted into the office by Ms Burn, the administration manager for the respondent. Ms Burn
produced to Lee a list of the names and addresses of twelve employees then employed by the Respondent. This is in evidence
as exhibit E. There was further discussion between Lee and Ms Burn as to any other documents and it is not in dispute that Lee
was advised that there were no other documents or records but that he was advised in the course of that discussion that each of
the employees of the company were believed by Ms Burn to be getting paid at the rate of $13.10 per hour. There was then
some discussion as to contact with Willers. The exact terms of that discussion are in dispute and will be referred to later in
these reasons. It is not in dispute that as a result of what occurred the Claimant issued the proceedings presently before the
Court.

Andrew Richard Lee
7 Apart from matters not in dispute, Lee said that he became aware shortly before 2 May 2003 that the Respondent had obtained

a number of contracts in relation to the cleaning of schools. As a result of information he had as to the competitive nature of
contracts of this nature he said that he suspected that the Respondent could pay its employees less than the award rate. He said
that he had been an organiser with the Claimant, dealing with contract cleaning, for approximately twelve months. He said that
during that time he had become aware that other entities involved in this industry had breached awards. It was on this basis
only that he came to the belief that there were relevant employees employed by the Respondent and suspected that a breach of
the award existed. On the basis of this suspicion the notice of 2 May 2003 was forwarded to the Respondent. After receiving
the list of employees from Ms Burn on his attendance at the Respondent’s office he said that he asked whether the other
records about how employees were being paid were to be made available. He said that in reply to this Ms Burn said:-

“No, Pieter Willers had given that to me (referring to the list of names) and I am under instruction to offer nothing else.”
8 He asked then to see Willers and was advised by Ms Burn that Willers was away on leave and that she could not contact him.

After some further discussion about the availability of other records he indicated that he required to see records indicating how
the Respondent proposed to pay its employees. After some further discussion Ms Burn advised him that she believed
employees would be paid at the rate of $13.10 per hour. Ms Burn advised him that there were no other records. He again asked
for information as to how to contact Willers and whether Ms Burn would do so and said that she replied that she did have a
telephone number for Willers but was under instructions not to contact him. He said that he then advised Ms Burn that he
thought the Respondent was hindering the time and wage inspection which may lead to a prosecution. He then left. During the
course of cross-examination Lee was questioned about his suspicion that a breach of an award had occurred. He agreed that he
did not know at the time of the issue of the notice whether or not there were any relevant employees but accepted that as at
2 May 2003 the Respondent did not employ any relevant employee.  He said in effect that his suspicion was that at some time
in the future there may be a breach of the award. He agreed he did not know whether any breach had occurred at the time of
the issue of the notice   He said that he did not believe as at 8 May 2003 that there were no time and wages records in
existence, other than the list of employees he had been given. He agreed that if the employees were the subject of Australian
Workplace Agreements that he was not entitled to see those agreements. He reiterated his evidence that when first asked, Ms
Burns said that she did not have any telephone number to contact Willers but later said that whilst she did have a contact
number she was under instructions not to call him.

Jack Nicholas
9 The evidence of Mr Nicholas was substantially consistent with the evidence of Lee as to what occurred. In relation to what

was initially said by Ms Burn when asked by Lee if she could contact Willers his evidence was that she said that there was no
way of contacting him as he was on holidays. After Ms Burns was pressed he said that she said that she was able to contact
Willers but would not do so. He conceded that Ms Burn did say that Willers would contact her from time to time but she was
not able to contact him except in emergencies.

Pieter Devilliers Willers
10 Willers evidence was that he was manager of the Respondent company. His evidence was that prior to 5 May 2003 that

company had not employed any cleaners. As at 5 May 2003 his evidence was that cleaners were employed and each of those
persons had signed Australian Workplace Agreements on or prior to that date. As at 2 May 2003 there were no relevant
employees of the Respondent. Due to the fact that there was some haste in employing cleaners pursuant to a contract awarded
by the Education Department as at 8 May 2003, when the inspection occurred, there were no records in relation to time and
wages other than the pay structure set out in the Australian Workplace Agreements. He said that from 5 May 2003 the
employees were required to complete time sheets which would be forwarded by the employee to the Respondent before the
expiration of the initial pay period in order that time and wage records could then be compiled for the first pay period. This
had not occurred as at 8 May 2003. In relation to any rosters, there had initially been oral directions and no documents were in
existence in relation to this matter by 8 May 2003. In particular, no employee time sheets had been submitted at that point by
any of the employees. He confirmed that he had suggested to Lee that if Lee attended the Respondent’s office on 8 May
2003 then the only documents in relation to time and wages were the list of employees. He said that on 8 May 2003 he was
holidaying in Mauritius and that Ms Burn did not have any contact telephone number for him at that time, though it would
have been possible for him to be contacted if that was necessary. He said that he did telephone her on 8 May 2003 after the
time that the inspection had been due to take place and had been told what occurred. He said that it was not his intention, at
any time, to obstruct or hinder the Claimant, indeed he attempted to cooperate with them, however, as at 8 May 2003 there
were no other documents in existence for inspection other than the document given to Lee.

11 In the course of cross-examination Willers agreed that a certificate in relation to the Australian Workplace Agreements had
been received by the Respondent on 16 May 2003. He agreed that it may be the case that those Workplace Agreements were
not binding until such time as that certificate was received. He confirmed, however, that as from 5 May 2003 employees had
been employed pursuant to those agreements. He conceded that he was aware that he was required pursuant to the Act to keep
records in relation to employees. He agreed that it was likely that at various sites where employees were working, that is
schools where they were cleaning, there may be time sheets for the days from 5 May 2003 that had been completed by
employees. He agreed that as at 5 May 2003 the Respondent had in place software on a computer system for the purpose of
payments to employees. He named that software as “Powerpay”. As at 8 May 2003 he confirmed that the only information on
that software was the name and address and other information set out on the document given to Lee, being exhibit E. He said
that he had advised Ms Burn to provide whatever information she had to the Claimant, except the Australian Workplace
Agreements. He did instruct Ms Burn that exhibit E was the only information in existence at that time. He gave Ms Burn no
instruction as to whether or not the computer software could be seen. As far as he was concerned, his evidence was that had a
request been made to see that, it would have been shown. In relation to the question of time sheets referred to during prior
evidence, his evidence was that as at 8 May 2003 those time sheets were not kept by the Respondent but were kept by the
employees and would be faxed, or otherwise provided, to the Respondent before the expiration of the pay period, however,
that had not occurred as at 8 May 2003.
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Susan Mary Burn
12 Ms Burn gave evidence that she was the administration manager of the Respondent at the material times. Her evidence in

relation to the date of employment of cleaners was that they were employed as of 5 May 2003. She said that when Lee and Mr
Nicholas arrived at the Respondent’s office at shortly after 10.00 am on 8 May 2003 the only record that she had was the
names and addresses of the then employees as of 5 May 2003. She obtained this information from the payroll software on a
computer. There was no other information on or within the computer system in relation to time or wages. She advised Lee that
there was no document in relation to any rosters, it being three days only since the contract started and during which
employees had been employed. She said that Lee asked how the employees were going to be paid and after questioning Lee as
to what he meant she advised that as far as she was aware the employees were going to be paid at the rate of $13.10 per hour.
When she was asked for something in writing in relation to this she said she did not have any documents in respect of that. She
said that she did not have any time sheets, that she had not paid anybody and there were no other records in existence. Her
evidence was that she was asked to contact Willers after being told by Lee that the failure to provide documents could lead to a
fine being imposed. She said that she advised Lee that she could not contact Willers at that time. She knew that he was then in
Mauritius. During the course of cross-examination she confirmed that she was aware of a document in relation to a time and
wage inspection and was of the view that Lee could see whatever time and wage records were then in existence. That is what
she provided. She was not aware if there were time sheets at the various sites as she did not know when employees actually
completed those time sheets. She would only get them prior to the end of the pay period and would then transpose information
to the payroll system. She said she did not recall Lee asking anything in relation to whether and what system there was for the
purpose of paying employees. She said that she was not sure whether or not she said anything to Lee about being able to
contact Willers as was alleged by him. She could not recall. She confirmed that her instruction from Willers was to give the
Claimant what was available. In relation to her ability to contact Willers her evidence in re-examination was that at that time
she did not have a telephone number where she could contact him directly whilst he was overseas.

13 That then is the evidence before me. On the basis of this evidence I find as facts that on 2 May 2003 Lee notified the
Respondent in writing of an intention to conduct a time and wage inspection at 10.00 am on 8 May 2003. His reason for so
doing was a belief that at some time in the future the Respondent may breach an award that applied to the respondent. As at
2 May 2003 there was nothing before him whereby he held a suspicion that as at that time the Respondent had breached any
award. Indeed as at that time he was not aware whether the Respondent employed any relevant employees. As at that date the
Respondent did not employ any relevant employees. As the result of e-mails and telephone discussions between Lee and
Willers, by e-mail at 4.33 pm on 5 May 2003, Lee advised Willers that he intended to conduct the inspection at the
Respondent’s office on 8 May 2003 at 10.00 am for the purpose of seeing “… evidence of how the company intends to pay
each employee …”. This document does not, on its face; purport to be a notice seeking to inspect any employee records of
relevant employees, rather a notice that seeks the production of evidence of how the Respondent intended to do something in
the future. On 8 May 2003 at approximately 10.00 am Lee and Mr Nicholas attended the office of the Respondent. Provided to
them by Ms Burn was the list of employees, being exhibit E. On the evidence before me I find that there were then no other
records in existence. Though employees of the Respondent at that time apparently had time sheets which they were required to
complete and forward to the Respondent, I find that as at 8 May 2003 none of these documents were in the possession of the
Respondent. Accordingly Lee left the office of the Respondent with the only document in relation to relevant employees that
was then in existence.

14 In my view, for the Claimant’s case to be proved it must be shown to the necessary standard, that is on the balance of
probability, that:-
1. An authorised representative of an organisation,
2. where there were relevant employees,
3. suspected that a breach, inter alia, of an award had occurred, and
4. gave notice to an employer of a requirement to produce for inspection employment records and other documents for the

purpose of investigating that suspected breach, and
5. required the production of those records or other documents kept by that employer that were related to the suspected

breach, and
6. the employer intentionally and unduly hindered or obstructed the authorised representative from exercising the power to

investigate the suspected breach.
15 In relation to these matters there is no dispute that Lee is an authorised representative of the Claimant. It is accepted by Lee,

and found by me as a fact, that as at 2 May 2003 the Respondent did not employ any relevant employees. It was not until
5 May 2003 that any relevant employees were so employed. Accordingly as at 2 May 2003 there was not an award that applied
to an employee of the Respondent for the purpose of section 49I(1) of the Act. Apart from the question of whether or not there
were relevant employees as at 2 May 2003 there must be evidence upon which it can be concluded to the necessary degree,
that there was at that time a suspected breach of, in this case, an award that applied. In relation to the question of suspicion, in
my view, the suspicion must relate to an existing breach of an award. It is not sufficient to believe that at some time in the
future there may be such a breach. In any event a suspicion, in my view, must be based upon some objective examination of
the facts then known to the person who is said to hold the suspicion. That is, on the evidence, that it can be concluded that
there were facts or matters that then existed that could ground a reasonable suspicion. It must relate to a suspected breach of an
award by the particular employer, in this instance the Respondent. It is not sufficient to ground such a suspicion on a belief
that other employers within a particular industry may or may not have committed breaches of awards. It must, as indicated,
relate specifically to a particular employer. On the facts as found, when viewed objectively, it is clear that there were no facts
known to Lee as at 2 May 2003 which could reasonably ground any suspicion that the Respondent had committed a breach of
an award at that time.

16 If an authorised representative requires the production of employment records or other documents there must be given to an
employer notice pursuant to section 49I(6) of the Act. The notice given in this particular instance was the notice dated 2 May
2003. For the reasons set out previously that notice is not a notice given in accordance with section 49I of the Act. It is
submitted that even if this is the case the e-mail sent at 4.33 pm on 5 May 2003 is a valid notice, it having been given more
than 24, or indeed 48, hours before the date of the inspection. As previously set out that notice, accepting for the moment that
it could be a notice for the purposes of section 49I(6) of the Act, does not require the production of employment records or
other documents. It purports to require the Respondent to produce evidence as to how it intended to act in the future. In my
view it is not, in fact, a notice pursuant to section 49I(6). Indeed it simply purports to make some clarification of the notice
given on 2 May 2003 which advised that an inspection would commence on 8 May 2003 at 10.00 am. On the basis set out the
conditions required to exist pursuant to section 49I(1) have not been proved to have existed at the material time, that is 2 May
2003. No later notice was given. In addition to that, for the reasons outlined, there could be, and was, no reasonable suspicion
of a then existing breach of an award. The conduct proscribed by section 49M of the Act is based upon there being an
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entitlement pursuant to either section 49H or section 49I of the Act. Section 49H is not relevant in this instance. For the
reasons indicated there was at the material time no entitlement on the part of the Claimant pursuant to section 49I of the Act.

17 Though it is not necessary, for completeness, it could not be said on the evidence that any requirement made by the Claimant,
if there was such a proper requirement, related to employment records or other documents kept by the Respondent that were
related to a suspected breach. As there was objectively no suspected breach that existed as at 2 May 2003, when it is said to
have arisen, there could be no documents related to that suspected breach. It is also the case that pursuant to section 49M(2) of
the Act, the provision upon which the Claimant relies, there must be evidence to prove, on the balance of probability, that a
Respondent “… intentionally and unduly …” hindered or obstructed an authorised representative. This clearly raises the
question of intent. It would not be sufficient to show that an authorised representative was, as a matter of fact, hindered or
obstructed in the exercise of that person’s powers under Division 2G of Part II of the Act. It must be proved that such
hindrance or obstruction was intentional and was undue. The onus is on a person alleging that there was intentional and undue
hindrance or obstruction, in this instance the Claimant, to prove that to the necessary degree. A hindrance or obstruction could
be, for instance, inadvertent or as the result of some negligent act. If so it may not be able to be said that such hindrance was
intentional and undue. In any event the Claimant has not proved in this instance, even if all other necessary elements had been
proved, that any hindrance or obstruction was intentional and undue.

18 For the reasons outlined the claim cannot and does not succeed.

R. K. BLACK,
Industrial Magistrate

WORKPLACE AGREEMENTS—Matters pertaining to—
2003 WAIRC 09420

DISPUTE RESOLUTION OVER THE STATUS AND CLASSIFICATION OF AN
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES DAVID MERIGAN, APPLICANT
v.
FISAL PTY LTD T/A DEWSONS BEAUMARIS, RESPONDENT

CORAM COMMISSIONER P E SCOTT
DATE OF ORDER THURSDAY, 18 SEPTEMBER 2003
FILE NO. WAG 1 OF 2003
CITATION NO. 2003 WAIRC 09420
_________________________________________________________________________________________________________

Result Application withdrawn
_________________________________________________________________________________________________________

Order
WHEREAS this is an application pursuant to section 7F of the Industrial Relations Act 1979; and
WHEREAS on 17 September 2003, the Applicant’s representative sought leave to withdraw the application and the Commission
granted leave to withdraw the application;
NOW THEREFORE pursuant to the powers vested in it by the Industrial Relations Act 1979, the Commission, hereby orders—

THAT the application, be and is hereby withdrawn.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.

UNFAIR DISMISSAL/CONTRACTUAL ENTITLEMENTS—
2003 WAIRC 09449

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES JULIE BROWN, APPLICANT

v.
UNIVERSITY OF WESTERN AUSTRALIA, RESPONDENT

CORAM COMMISSIONER J L HARRISON
DATE FRIDAY 19 SEPTEMBER 2003
FILE NO/S. APPLICATION 1178 OF 2002
CITATION NO. 2003 WAIRC 09449
_________________________________________________________________________________________________________

Result Jurisdiction Found. Application for contractual benefits dismissed.
Representation
Applicant Mr P Mullally (as agent)
Respondent Mr C Patman
_________________________________________________________________________________________________________
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Reasons for Decision
1 This is an application by Julie Brown (“the applicant”) pursuant to s.29(1)(b)(ii) of the Industrial Relations Act 1979 (“the

Act”). The applicant claims that she is owed a benefit due to her under her contract of employment with the University of
Western Australian (“the respondent”). The respondent opposes the applicant’s claim.

2 At the conciliation conference held in relation to this matter the respondent maintained that the Commission did not have
jurisdiction to deal with this application. As issues surrounding the applicant’s employment were relevant to determining
jurisdiction, the Commission formed the view that it was appropriate to deal with the merits of the applicant’s claim and
jurisdiction at the one hearing and this course of action was agreed to by the parties.

3 A statement of agreed facts and documents was tendered by consent (Exhibit A1). This exhibit confirms that the applicant
commenced employment with the respondent on 16 December 1991 when she was appointed to the designation of Library Officer
3 (Exhibit A1, page 8) to initially work in the respondent’s ‘University’ library. This designation is classified as a Level 5 position
in the classification structure contained in the University of Western Australia General Staff Agreement 2001 (“the Agreement”),
an agreement of the Australian Industrial Relations Commission (“the AIRC”) made pursuant to the Workplace Relations Act
1996 (“WR Act”). As a result of a restructure in 1994 the respondent established the Humanities and Social Sciences Library
(“HSS Library”) and the applicant was then transferred to the position of Library Officer 3, Level 5 in that library.

4 On 14 November 2001, the applicant was advised by the Mr John Arfield, the University Librarian that she was to be transferred
to the position of Library Officer 3, Level 5 in the Maths and Physical Sciences Library (“the MPS Library”), with effect from
Monday 19 November 2001. It was not in dispute that this transfer did not alter the applicant’s existing terms and conditions of
employment. On 6 May 2002 the applicant’s agent wrote to the respondent stating that the applicant had an industrial grievance
against the respondent in relation to this transfer and sought to resolve the dispute by negotiation. The letter stated that the
applicant sought immediate reinstatement to her former position and status at the HSS Library (Exhibit A1, page 82).

On 13 May 2002 the respondent replied to applicant’s agent stating that the respondent relied on Clause 56 of the Agreement in
order to effect the applicant’s transfer (Exhibit A1, page 84). This clause states—

“56. Performance of Duties
“The Vice-Chancellor or nominee may direct an employee to carry out such duties as are within the limits of the
employee’s skill, competence and training.”

The respondent maintained that on the basis of this clause the respondent had the discretion to direct staff to undertake duties
within their capabilities thus the respondent had the ability to transfer the applicant to the MPS Library. The respondent argued
that as the duty statements and selection criteria for the Library Officer 3 positions in the HSS Library and the MPS Library had
the same generic duty statement and as the duties and levels of both positions were identical, that when the applicant was
transferred to the MPS Library she was not demoted. The respondent thus took the view that the applicant’s grievance was
without substance. The respondent therefore declined to meet the demand made by the applicant’s agent to re-instate the
applicant to her former position in the HSS Library.

5 On 1 July 2002 the applicant lodged a claim for harsh, oppressive or unfair dismissal, and on 3 April 2003 the applicant sought
and was granted leave to amend this application to a claim that the applicant had been denied a benefit under her contract of
employment. The applicant argues that under her contract of employment there was no capacity for the respondent to demote
her by transferring her to the MPS Library and that she should have remained in her existing position at the HSS Library to
which she had been appointed. The applicant also argues that as she was demoted and given the procedures adopted by the
respondent she was denied benefits due to her under her contract of employment with the respondent.

Applicant’s Evidence
6 The applicant stated that it was her view that her transfer in November 2001 from the HSS Library to the MPS Library

constituted a demotion. The volume of work in the MPS Library was less, the tasks expected of her in her new position were
less complex and the number of queries that arose in the course of working in the MPS Library was fewer than in the HSS
Library. The applicant prepared a summary of the differences between the two libraries (Exhibit A2). The applicant stated that
there were fewer staff members to supervise in the MPS Library and that the nature of the clients in the MPS Library meant
that her job was not as challenging. She stated that her duties in the HSS Library were more varied as they covered problems
arising in other libraries staffed by students.

7 The applicant gave evidence about the meeting held on 14 November 2001 where she was told she was to be transferred to the
MPS Library. In attendance was Mr Arfield and the respondent’s Associate Librarian Client Services, Ms Imogen Garner. The
applicant stated that she was told by Mr Arfield that she had the wrong style and that she was not client focussed and on being
told this the applicant felt as though her performance was being questioned. She asked Mr Arfield for examples to support
these claims but Mr Arfield refused to give her any specific feedback. The applicant took notes of this meeting which were
typed up after the meeting took place.
Following is an extract from these notes—

“….
JA said. Julie you are in here to tell you we are transferring you to Maths and Physical   Sciences Library (MPSL)
I asked: Why I was being transferred?
He replied: That my style was not suitable and that I was not client focussed.
I asked: What do you mean; could you give me examples of my style and when I was not  client focussed, or give

me some written examples?
He stated emphatically: No, I will not.
He then said: There is nothing wrong with your work. The work you do is good. I am happy with your work.
I said: I have a problem with that statement because it conflicts with the reasons being given for taking me out of

HSS.
JA said: I have been watching you for a few weeks and that is what I have observed.
I asked: If my style and lack of client focus was not suitable for HSS why is it suitable for MPSL?
JA mumbled: something about wanting new eyes and ideas in HSS.
He did not answer the question.
I asked: When do I start work at MPSL?
JA said: Next Monday.”

(Exhibit A1, page 63)



83 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 3383

The applicant stated that the meeting took approximately 15 minutes and she was not given any written reasons as to why she
was being transferred.
The applicant stated that after commencing in the new position in the MPS Library she suffered stress as a result of the transfer
and took substantial sick leave as she found it difficult to fit into the new job. The applicant maintained that from the moment
she was transferred she was dissatisfied with moving to the MPS Library. She thought about lodging a grievance using the
processes outlined in the Agreement, but as the first step was to raise the matter with her supervisor who had also been
transferred, she did not believe that this process was appropriate. In May 2002 she took this matter up through her agent. The
applicant was asked if she was aware that she was transferred because the respondent needed to achieve a cultural shift at the
HSS Library. The applicant maintained that she was never informed of this prior to or at the meeting held on 14 November
2001. She stated that throughout her employment no issue was raised with her about not being client focussed or about her style
being inappropriate when her performance was appraised.

8 Under cross examination the applicant agreed that library staff had the opportunity to indicate once a year if they wished to
transfer to another position and if a staff member was interested in transferring, an application could be made and if
management deemed it suitable and appropriate, a transfer could be effected. The applicant also agreed that the positions in the
HSS Library and the MPS Library attract the same pay and conditions and that she did not suffer any financial disadvantage in
being transferred. The applicant confirmed that whilst she has been employed in the MPS Library she has been capable of
carrying out the tasks required of her and that this library follows the same general policies and procedures as the HSS Library.

9 The applicant maintained that there were substantial differences in the work requirements of the HSS Library and the MPS
Library. Exhibit A2, which the applicant states she prepared based on the respondent’s own figures, demonstrates that the HSS
Library has over one million clients entering it per year compared to approximately 200,000 at the MPS Library. She stated
that enquiries at the MPS Library were not of a high level of difficulty and that when working at the HSS Library she dealt
with enquiries relating to other universities and student administration. Whilst working in the HSS Library the applicant
enjoyed being the chief fire warden and she no longer undertook this role after she was transferred.

10 Ms Carole Duffill was the applicant’s supervisor whilst the applicant was employed in the HSS Library and she has been
employed by the respondent since 1986. In November 2001 she was transferred from her librarian position in the HSS Library
to the position of librarian in charge of the Education, Fine Arts and Architecture Library. She stated that Mr Arfield told her in
the meeting which took place on 14 November 2001 that for too long he had not liked her style and she was not sufficiently
client focussed. She stated that the meeting was the first time that she had been informed about these concerns. Ms Duffill did
not want to transfer from her existing position and made this clear to Mr Arfield. She confirmed that the respondent had not
raised any concerns about her performance both prior and subsequent to her transfer.

Respondent’s Evidence
11 Mr Robert Farrelly has been employed by the respondent since February 1994 and he is currently the respondent’s Director

Human Resources and has held this position since 1 February 1999. Mr Farrelly stated that no other industrial instrument
operated in relation to the conditions and salary of employees covered by the Agreement. Given the necessity on the
respondent to have an agreement which was ‘closed and comprehensive’ a number of conditions contained in the Agreement
were sourced from underpinning awards and included in the Agreement to ensure that it covered all relevant matters.

12 Mr Farrelly stated that he was concerned that Clause 54 – Dispute Settling Procedures and Clause 63 – Grievance Settlement
Procedures of the Agreement had not been utilised by the applicant in relation to this dispute. Mr Farrelly maintained that the
respondent’s decision to transfer the applicant from the HSS Library to the MPS Library was a decision open to it under the
terms of the Agreement. He confirmed that the respondent transferred staff in order to meet operational requirements by using
Clause 56 of the Agreement and he stated that he understood there have been no disputes about staff being deployed pursuant
to this clause. He stated that it was not uncommon for the respondent to move staff under this clause and he was aware of this
occurring from time to time in various areas of the University including Human Resources, the Library and Faculty
Administration Office. He stated that in many cases these transfers formed part of an employee’s career development. Mr
Farrelly stated that it is essential that the respondent be able to deploy staff particularly those staff undertaking like roles, as
needs dictate. He stated that this type of deployment was not unusual in the Library. He gave evidence that many transfers
were employee initiated and some individuals transferred to enhance their career opportunities. Mr Farrelly confirmed under
cross-examination that it was unusual for staff to be forcibly transferred however, this occurred from time to time for
operational needs.

13 It was Mr Farrelly’s view that the applicant’s transfer had not affected the fundamental operation of her contract with the
respondent. Mr Farrelly confirmed that as a Library Officer 3 the applicant had a generic duty statement which had been used
in the library for many years for this designation.

14 Mr Farrelly confirmed that the provisions of the respondent’s Human Resource Policy and Procedure Manual (Guidelines for
Handling Unsatisfactory Job Performance and Unsatisfactory Job-Related Behaviour: General Staff) (“HRPP Manual”)
(Exhibit A3) did not apply to the applicant in this instance because her performance was not regarded as being unsatisfactory.

15 Mr Farrelly confirmed that prior to the applicant being transferred he was advised by Mr Arfield that some transfers were to
take place in the HSS Library. He stated that as the respondent has approximately 2,700 employees and as it was not unusual
for transfers to occur, he did not question Mr Arfield closely about the specifics of this transfer.

16 Mr Arfield has held the position of University Librarian since 3 December 1996 and in this capacity he has overall
responsibility for the operation of the respondent’s library system. Mr Arfield confirmed that the HSS Library is one of
11 libraries in the respondent’s library system and that each library operates under the same organisational structure. Mr
Arfield stated that under the current organisational arrangements the applicant’s corresponding position in each of the five
main libraries is classified at the same level and he confirmed that the duty statements for the corresponding positions in each
library are identical. He stated that generic duty statements reflect the similar work and operation of each library, although he
acknowledged that the precise balance and emphasis of work varied from library to library.

17 Mr Arfield stated that sideways movement of staff between libraries is a regular occurrence. Transfers could occur for
operational reasons as flexibility is essential to the successful management of the library system, or for personal development.
When transfers occur they were neither promotions nor demotions and there was no distinction in the rank or status of the
position or of the different libraries. He stated that having identical duty statements and the same classification level facilitates
such moves and properly recognise the range of work that could be expected of staff across different library settings.

18 Mr Arfield stated that the reasons for the applicant’s transfer related to the need for the respondent to achieve a cultural change
in the HSS Library so that it would operate with a greater level of client focussed service. Mr Arfield stated that for almost two
years he had been concerned about the inability to effect changes in this area within the HSS Library despite attempts to do so.
He stated that when the applicant was transferred there was no issue with the applicant’s performance, as the issue was about
changing culture. Mr Arfield confirmed that the Library Manager and a Reference Librarian from the HSS Library were also
transferred at the same time as the applicant.
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19 At the meeting held with the applicant on 14 November 2001 Mr Arfield believed that he made it clear to the applicant that her
transfer to the MPS Library was not as a result of or a reflection of her own standard or performance. He stated that the
applicant’s section in the HSS Library lacked client focus and this was not due to the applicant’s performance. He felt that the
applicant’s long involvement with the previous management would make it more difficult for the applicant to adapt to the
necessary changes in the HSS Library.

20 Mr Arfield stated that the applicant’s transfer was a direct exchange between her and the Client Services Supervisor from the
MPS Library and the person who was transferred to the HSS Library was immediately functional. Mr Arfield stated that the
applicant’s transfer could have been beneficial for the applicant and may have enhanced her long term prospects and skills.

21 Mr Arfield stated that the document comparing the HSS Library and MPS Library prepared by the applicant (Exhibit A2) was
inaccurate. He stated that the number of entries to the HSS Library did not take into account people attending the library to go
to the coffee shop or to access the two other libraries in that building. He stated that individual libraries service different clients
in different ways and it was not always possible to compare libraries by looking at statistics. Mr Arfield stated that information
needs differed amongst libraries depending on the subject matter. He also stated that the HSS Library had a lower budget than
that of the MPS Library.

22 Under cross examination Mr Arfield confirmed that normally time is given for an employee to adjust to the prospect of a
transfer when a forced transfer is made and he confirmed that it was uncommon to forcibly transfer three employees at once in
such a short time frame in the way the respondent did so in November 2001. Mr Arfield stated that at the meeting held on
14 November 2001 he told the applicant that it was necessary to transfer her and he gave her reasons for effecting the transfer.
Mr Arfield told the applicant that in order to bring about the necessary changes, all of the HSS Library senior staff had to be
relocated as the section had the wrong style and wrong client focus. He stated that he did not tell the applicant that she was not
client focussed or that her style was not suitable. Mr Arfield reiterated that he had concerns about the running of the HSS
Library over a long period of time and it was his view that the solution was to bring in a new manager with a different style so
that the library could achieve the changes that were necessary. Mr Arfield stated that it was easier to effect change by moving
the applicant because she had been there for ten years. He stated that as Ms Duffill had not achieved the required changes, it
was also necessary for her to be transferred.

23 Mr Arfield stated that he was aware that the applicant had substantial sick leave after her transfer to the MPS Library, but he
understood that this leave was related to specific medical issues and was not as a result of the impact of the transfer.

24 Ms Garner has held the position of Associate Librarian Client Services since April 1990. Ms Garner manages the respondent’s
Library Client Services Division and oversees the nine librarians who manage each of the subject libraries. Ms Garner
confirmed that at the meeting held on 14 November 2001 Mr Arfield advised the applicant of her transfer from the HSS
Library to the MPS Library. She gave evidence that Mr Arfield stated in this meeting that he wished to change the culture in
the HSS Library so that staff would be more client focussed and he explained that the transfer was not the result of the
applicant’s poor performance. He told the applicant that it was necessary to transfer a number of staff including the applicant in
order to effect change.

25 Ms Garner confirmed that none of the three employees who were transferred were given the option to refuse the transfer. Ms
Garner stated that it was not uncommon for staff to be moved between subject libraries and that transfers often occurred for the
purpose of meeting operational needs and ensuring that the respondent had the right mix of staff in each library. She stated that
staff had generally not objected to such movements but she stated that in recent times she could not recall any forced transfer
of an employee.

26 Ms Garner stated that the person who took on the applicant’s position in the HSS Library in November 2001 did not require
any special training in order to take up this position. She stated that the other employee who was transferred to the HSS Library
to undertake the applicant’s work was working to the same duty statement as the applicant. Ms Garner confirmed that the
applicant’s current and previous job had similar duties in relation to administration and supervision even though the specific
activities of each library differed.

27 Ms Garner stated that there was no issue about the applicant’s performance when she was transferred in November 2001, but it
was her view that even though the HSS Library was very good at dealing with process requirements, the services that the
library gave to its students required enhancing.

Submissions
28 The applicant maintained that the Commission has jurisdiction to deal with this application. Even though a Federal certified

agreement covers the applicant’s contract of employment it is not automatic that an employee cannot make an application for a
denied contractual benefit pursuant to s.29(1)(b)(ii) of the Act as it is not often that a Federal certified agreement will cover the
field exclusively. The applicant argued that even though Clause 6 of the Agreement refers to the Agreement being
comprehensive and exclusive, it did not cover all matters relating to the applicant’s contract of employment.

29 The applicant argued that when she was transferred on 14 November 2001 from her existing position as Client Service’s
Supervisor at the HSS Library to the MPS Library effective 19 November 2001, the applicant was transferred to a position
which had reduced responsibilities and lower level skill requirements than her previous position. Thus, the applicant was
demoted which amounted to a breach of her contract of employment. Further, the respondent breached an implied term of the
applicant’s contract of employment because the respondent conducted itself in a manner calculated and likely to destroy or
seriously damage the relationship of confidence and trust between the applicant and the respondent.

30 The applicant maintained that she was entitled to the following benefits:
• Her rights under her contract of employment following satisfactory performance reviews to remain working in

her existing position as the Client Service’s Supervisor at the HSS Library;
• The right under her contract of employment to the procedures set out in Section 3 of the HRPP Manual (Exhibit

A3).
• Her rights under s.41 of the Minimum Conditions of Employment Act 1993 (“MCE Act”) namely that she was

entitled to be informed by the respondent of the decision for the transfer and to have discussions with the
respondent concerning the matters set out in s41(2) of the MCE Act.

• Her rights under the implied term of her contract of employment, namely that she was entitled to be treated by
the respondent in such a way and manner which was not likely to destroy or seriously damage the confidence
and trust between her and the respondent.

31 The applicant maintained that as she had received satisfactory annual performance reviews and was satisfying all the
prerequisites of her position there was no reason why she should not remain working in the position she had hitherto occupied
prior to being transferred. When the applicant was told by Mr Arfield that she was being transferred because she had the wrong
style and because she was not client focussed this indicated to the applicant that she had an unsatisfactory job performance
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and/or unsatisfactory job related behaviour. The applicant was given minimal notice of her forced transfer, and was not given
any notice of the proposed agenda for the meeting held on 14 November 2001. Further, no opportunity was given to the
applicant to discuss the nature of the transfer and the impact on her of the transfer. The respondent did not discuss measures
that could have been taken to avoid or minimise the significant effect of the transfer on the applicant and the conduct of the
respondent in relation to this transfer had a negative impact on the confidence and the relationship between the applicant and
the respondent.

32 As the applicant has been denied a benefit arising from her contract of employment with the respondent she is seeking an order
that the respondent transfer her back to her former position in the HSS Library.

33 The respondent submits that the Commission does not have jurisdiction to deal with this matter. The applicant’s employment is
subject to the terms of the Agreement. Clause 6 of this Agreement states that the Agreement deals exclusively and exhaustively
with the applicant’s contract of employment, thus the Commission is without jurisdiction to enquire into any matter the subject
of regulation by this agreement registered with the AIRC. The respondent also argues that the terms of the Agreement prevail
over the terms of s.41 of the MCE Act by operation of s.170LZ(1) of the WR Act.

34 The respondent maintains that the benefits claimed to have been denied to the applicant are not benefits for the purposes of
s.29(1)(b)(ii) of the Act. The respondent maintains that what is actually being sought by the applicant is an order for
reinstatement which is not contemplated under s.29(1)(b)(ii) of the Act.

35 The respondent argues that there is an onus on the respondent to provide a job at her designated classification and pay wages to
the applicant not to provide work in a specific location. The respondent maintains that the applicant’s contract of employment
expressly states that she was initially appointed to a Library Officer Level 3 position in the University Library. As there is no
specific term of the applicant’s contract of employment which limits her employment to a position in the HSS Library the
Commission cannot imply a benefit for the applicant to permanently hold this position to the contrary into the applicant’s
contract of employment.

36 In relation to merit, the respondent maintains that Clause 56 – Performance of Duties of the Agreement enables the respondent
to transfer employees within its operations. The respondent maintains that a transfer effected under this clause does not attract
the provisions of Clause 52 of the Agreement – Consultation on Organisation Change, which relates to the respondent’s duty to
notify an employee if there is to be a substantial change to an employee’s work. The Agreement contemplates the ability of the
respondent to initiate a transfer of the applicant out of the HSS Library to another library as long as the duty statements for
each role are similar and the employees’ level and classification, along with the pay and conditions, remain the same. If an
employee is not happy with the transfer they should utilise the provisions of Clause 54 – Dispute Settling Procedures and
Clause 63 – Grievance Settlement Procedures of the Agreement. In this instance the applicant did not avail herself of these
provisions.

37 The respondent maintains that the applicant’s transfer from the HSS Library to the MPS Library was not a demotion as there
was no down skilling of the applicant. The respondent argues that the university library employs a substantial number of staff
and the respondent requires flexibility to ensure that its operations are functioning effectively, thus the ability to transfer staff
is important. As there was no issue with the applicant’s performance therefore the guidelines for handling unsatisfactory job
performance and unsatisfactory job related behaviour are irrelevant (Exhibit A3). The respondent also questions the time delay
in the applicant raising this issue with the respondent.

Jurisdiction
38 The respondent argues that as the Agreement applying to the applicant’s contract of employment covers the field and deals

exclusively with all matters relating to employees covered by the agreement there is thus no ability for the Commission to deal
with this claim. The respondent also argues that any enforcement of rights and entitlements due to an employee under a Federal
certified agreement cannot be dealt with by this Commission.

39 I accept that the Commission is not able to issue orders in relation to the recovery of entitlements due by the operation of a
Federal certified agreement. It is also clear however, that a Federal award or certified agreement, whilst comprehensive, may
not deal with all matters. In Metal Trades Industry Association of Australia and Others and The Amalgamated Metal Workers’
and Shipwrights’ Union and Other (1983) 152 CLR 632 Mason, Brennan and Deane JJ at 650 had the following to say—

“It may appear from the terms and nature of an award, or from the subject-matter with which it deals, that,
notwithstanding that it contains provisions dealing with a particular matter, it is not intended to deal with that matter to
the excusion (sic) of any other law. At first glance there might seem to be a problem in accommodating such an award to
the language of s. 65. But in such a case it will be found that the award fails to deal with the particular conduct or matter
which is regulated by the State statute. In this respect it is important to note that an award which apparently regulates an
entire subject-matter may leave some small area of it untouched. This area may then become the relevant field capable of
regulation by State law. An award which provides for the terms and conditions of employment and termination on notice
but not dismissal for misconduct fails to deal with dismissal for misconduct and leaves that particular matter or conduct to
be regulated by State law (Reg. v. Clarkson; Ex parte General Motors-Holden’s Pty. Ltd. (38)).”

 In relation to this particular matter whereby the applicant was transferred from the HSS Library to the MPS Library it is my
view that the Agreement does not deal with the issue of the transfer (involuntary or voluntary) of employees covered by the
agreement and therefore the agreement does not cover the field. Although the respondent relies on its ability to transfer
employees under Clause 56 – Performance of Duties of the Agreement, I find that this clause relates to the respondent directing
an employee to undertake the full range of skills relevant to an employee’s classification. I do not accept the respondent’s
argument that the provisions of this clause gives the respondent the power to transfer an employee from one location to
another. I note that in support of its claim the respondent submitted that when the applicant was transferred to the MPS Library
she was exercising the same range of skills but at a different location. If the skills that the applicant exercised in the HSS
Library are the same as in the MPS Library then the respondent cannot rely on the terms of Clause 56 of the agreement to
effect a transfer. As there is no other clause in the Agreement which refers to transferring an employee from one work location
to another it is my view that the Agreement does not deal with all matters relating to the applicant’s contract of employment,
therefore the Commission is not prevented from dealing with this dispute.

40 I find that there is jurisdiction to deal with the applicant’s claim on the basis that she is not seeking a benefit due to her under
the Agreement. There is substantial authority confirming that in the case of employees whose contract of employment is
regulated by a Federal certified agreement that this Commission has the power to deal with an employee’s contractual
entitlements under s.29(1)(b)(ii) of the Act as long as the benefit claimed does not constitute the recovery of entitlements or
benefits due under the operation of a Federal award or certified agreement. In this case there was no submission put before me
that the AIRC has jurisdiction to determine a contractual dispute relating to existing rights. It is my view that the power that is
being sought to be exercised by the Commission in this particular case relates to the enforcement of an existing contractual
entitlement which is due under the applicant’s contract of employment which is not a benefit arising from the operation of the



3386 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 83 W.A.I.G.

Agreement covering the applicant. Further, as the AIRC does not have the power to deal with the enforcement of an
entitlement not arising under a Federal certified agreement the field is not and cannot be covered by the dispute settlement
procedures of the Agreement which apply to the applicant’s contract of employment. I also take into account the authority
contained in Daniel Silvio Penco v D’Arcy MacManus and Masius and Gill Pty Ltd (1985) 65 WAIG 529 at 530. Fielding C
(as he was then) noted that the employee concerned, Mr Penco, was employed pursuant to a federal award being the
Commercial and Industrial Artists Award of 1983 and went on to say—

“…so far as the claim purports to seek redress for a dismissal which is said to be unfair, this Commission is without
jurisdiction. There is little, if anything, to distinguish the Award to which reference has been made in these proceedings and
the Award considered by the Industrial Appeal Court in Metropolitan (Perth) Transport Trust v Gersdorf (supra). Gersdorf’s
case is binding upon me and I am bound to follow it, and of course I do so. I therefore hold that the Commission is without
jurisdiction to entertain that part of the Applicant’s claim which relates to an allegation of unfair dismissal.
In my view, some parts of the claim made by the Applicant could well be said to relate to overaward payments and thus
there was no need to rely on an Award, Federal or otherwise, and to that extent the Commission is not completely without
jurisdiction. [cf: True v Amalgamated Collieries of WA Ltd [1940] 62 CLR 451 and Steele v Tardini [1946] 72 CLR
386].”

41 The respondent argued that the Commission has no power to deal with the applicant’s claim as the benefit being sought by the
applicant was not a benefit contemplated under s29(1)(b)(ii) of the Act. The relevant parts of s.29 of the Act provide—

“29. By whom matters may be referred
(1) An industrial matter may be referred to the Commission — 

…..
(b) in the case of a claim by an employee — 

(i) that he has been harshly, oppressively or unfairly dismissed from his employment; or
(ii) that he has not been allowed by his employer a benefit, not being a benefit under an award or

order, to which he is entitled under his contract of employment,
by the employee.”

The definition of “benefit” was recently canvassed by Smith C in Ian MacFarlane v Halperin Fleming and Meertens [2001]
82 WAIG 150 at 153—

“Further, claims under s.29(1)(b)(ii) of the Act do not extend to all contractual obligations but to a “benefit”. The word
“benefit” is very wide. In Balfour v Travelstrength Limited [1980] 60 WAIG 1015 at 1015 Johnson C observed—

“… the word “benefit” ought to be wide enough to allow an employee to bring to the Commission a matter
in which the employee believes he has been deprived of some advantage, entitlement, right, superiority,
favour, good or perquisite by the action of the employer in contravention of a provision of the contract of
service.”

When regard is had to the meaning of “benefit” in s.29(1)(b)(ii) of the Act it is my view that there is no entitlement to the
money claimed, as the money claimed cannot be said to a benefit (sic) in contravention of a provision of the contract of
employment.”

42 When assessing whether the applicant is claiming a benefit due to her under her contract of employment under s.29(1)(b)(ii) of
the Act it is my view that the benefit sought comes within the definition of “benefit” as the applicant is claiming that she had a
right under her contract of employment to remain in her Library Officer 3 position at the HSS Library.

43 In all of the circumstances I thus find that there is jurisdiction for the Commission to deal with this application.
Findings and Conclusions
Credibility

44 In my view each witness gave their evidence honestly and to the best of their recollection.
Was the Applicant denied a benefit under her contract of employment?

45 This application seeks to have the Commission determine whether or not the applicant has as a condition of her contract of
employment an entitlement to a certain benefit that being the position which the applicant occupied in the HSS Library prior to
being transferred to the MPS Library in November 2001, access to processes which should have preceded the applicant being
transferred and access to benefits implied into her contract of employment.

46 In an application for denied contractual benefits under s.29(1)(b)(ii) of the Act the onus is on the applicant to establish that the
subject of the claim is a benefit to which the applicant was entitled under his or her contract of employment. It is for the
Commission to determine the terms of the contract of employment and to ascertain whether the claim constitutes a benefit
which has been denied under the contract of employment, having regard to the obligations on the Commission to act according
to equity, good conscience and the substantial merits of the case (Belo Fisheries v Froggett (1983) 63 WAIG 2394; Waroona
Contracting v Usher (1984) 64 WAIG 1500; Perth Finishing College Pty Ltd v Watts (1989) 69 WAIG 2307). The respondent
claimed that the benefit being sought by the applicant under her contract of employment was not a benefit for the purpose of
s.29(1)(b)(ii) of the Act.

47 On the evidence before me I do not accept the applicant’s argument that she was demoted when she was transferred from the
HSS Library to the MPS Library. When the applicant was transferred to a position in the MPS Library with the same
classification level it is my view that this “demotion” as claimed by the applicant did not involve the applicant being placed in
a position requiring the exercise of different and lower level skills. When the applicant took up the Library Officer 3 position
in the MPS Library she was not required to utilise different skills, she did not require substantial re-training and the new
position did not vary substantially from her previous position. Further, there was no change to the applicant’s conditions of
employment, including remuneration. When the applicant was forcibly transferred to the MPS Library she was moved to a
position which attracted the same terms and conditions of employment as her previous job and she remained in a
Level 5 position on the classification structure contained in the Agreement. Even though the applicant’s positions at the HSS
Library and MPS Library entailed different tasks and catered for different clients, I find that the inherent skill requirements of
the two positions remained the same. Even though the applicant drew up a document highlighting the different operations of
the HSS Library and MPS Library (Exhibit A2), I accept Mr Arfield’s evidence that this document highlights the necessity to
service the differing needs of a library’s client base. In my view the document does not demonstrate that the skills required to
undertake the required duties at the MPS Library were any less than the HSS Library. I thus find that the applicant was not
demoted but was transferred to a position of equal status and skill level when she was transferred from the HSS Library to the
MPS Library.
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48 I find that under the applicant’s contract of employment the respondent has the ability to forcibly transfer the applicant within
its various libraries. When the applicant was initially appointed by the respondent to a Library Officer 3 position there was no
geographic location attached to this appointment as there was reference in the applicant’s letter of appointment to the applicant
working initially in the ‘university’ library. In my view this points to the respondent’s intention to transfer the applicant from
one library to another as required. It was also clear that the respondent operates a number of libraries within its operations and
it has been the custom and practice, for a variety of reasons, for staff to transfer from library to library. I accept Mr Arfield’s
evidence that the respondent requires the flexibility to transfer staff either on a voluntary or involuntary basis as and when
appropriate and this is facilitated by library staff having generic duty statements based on skill requirements and having
employees work under a skills based classification structure.

49 It was clear that the applicant was not transferred due to performance issues, and I find that this was made clear to the applicant
at the meeting held on 14 November 2001. I accept that the respondent had a desire to change the culture of the HSS Library
which in my view is within the prerogative of management. Having said that, it is my view that the applicant’s forced transfer
was poorly handled and the applicant was treated in a manner which left much to be desired. The applicant had a long and
successful employment history with the respondent and was clearly committed to her work in the HSS Library. She enjoyed
her job which she had undertaken successfully since 1991. She was shocked at being transferred with little if any notice, and
was only given vague reasons for her transfer. Indeed, the respondent’s evidence in these proceedings confirms that forced
transfers are rare and that, if undertaken, more notice is usually given than the time frame afforded to the applicant. Further, it
is clear that the applicant was totally unaware of the respondent’s view, which apparently had been held for some time, that a
cultural shift in the HSS Library was necessary. If the applicant had been made aware of this issue prior to being transferred
she may have been able to take steps to enable her to remain in the HSS Library. Notwithstanding these comments it is also my
view however that the applicant has not demonstrated that she had a right to remain in her position in the HSS Library on a
permanent, ongoing basis. As I have found that the respondent had the power to transfer the applicant it follows that the
applicant has not been denied access to the processes she claimed were denied to her. It also follows that when transferring the
applicant to the MPS Library the respondent did not breach its contractual obligations to the applicant. As the applicant has not
demonstrated that it was a term of her contract of employment that she was to remain in her existing position in the HSS
Library position on a permanent basis, her claim for a benefit due to her under her contract of employment fails.

50 An Order will now issue dismissing the application.

_________

2003 WAIRC 08076
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES JULIE BROWN, APPLICANT
v.
UNIVERSITY OF WESTERN AUSTRALIA, RESPONDENT

CORAM COMMISSIONER J L HARRISON
DATE OF ORDER FRIDAY, 4 APRIL 2003
FILE NO/S. APPLICATION 1178 OF 2002
CITATION NO. 2003 WAIRC 08076
_________________________________________________________________________________________________________

Result Application to amend application granted
Representation
Applicant Mr P Mullally (as agent)
Respondent Mr C Patman
_________________________________________________________________________________________________________

Order
WHEREAS on 1 April 2003 the applicant lodged a Notice of Amended Application seeking to strike out the claim alleging unfair
dismissal and in its place claim a benefit the applicant says has been denied under her contract of employment; and
WHEREAS the matter had been sent down for hearing on 3 April 2003 to hear from the parties on an issue of jurisdiction; and
WHEREAS on 3 April 2003 the parties put submissions to the Commission in relation to the application to amend the claim; and
WHEREAS having considered the said submissions the Commission formed the view that the application should be granted; and
NOW therefore pursuant to the powers vested in it by the Industrial Relations Act, 1979, the Commission hereby orders-

THAT leave be and is hereby granted for the Applicant to amend her claim as set out in the Notice of Amended
Application filed in the Commission on 1 April 2003.

(Sgd.) J. L. HARRISON,
[L.S.] Commissioner.

_________

2003 WAIRC 08087
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES JULIE BROWN, APPLICANT
v.
UNIVERSITY OF WESTERN AUSTRALIA, RESPONDENT

CORAM COMMISSIONER J L HARRISON
DATE MONDAY, 7 APRIL 2003
FILE NO/S. APPLICATION 1178 OF 2002
CITATION NO. 2003 WAIRC 08087
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_________________________________________________________________________________________________________

Result Directions Issued
Representation
Applicant Mr P Mullally (as agent)
Respondent Mr C Patman
_________________________________________________________________________________________________________

Directions
WHEREAS on 1 April 2003 the applicant lodged a Notice of Amended Application claiming she has been denied a benefit under
her contract of employment; and
WHEREAS the matter had been set down for hearing on 3 April 2003 to hear from the parties on the issue of jurisdiction; and
WHEREAS on 3 April 2003 the Commission granted leave to amend the application; and
WHEREAS the Commission formed the view that directions should issue to ensure the expeditious hearing of the amended
application;
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby
directs—

1 THAT the applicant shall file and serve further and better particulars of her amended claim no later than 8 May
2003.

2 THAT the respondent shall file and serve its notice of answer and counter proposal to the amended application
no later than 22 May 2003

3 THAT a statement of facts will be agreed between the parties and forwarded to the Commission by the applicant
no later than 29 May 2003.

4 THAT discovery of documents is to be done on an informal basis.
5 THAT the parties have liberty to apply in respect to the discovery of documents.

(Sgd.) J. L. HARRISON,
[L.S.] Commissioner.

_________

2003 WAIRC 09444
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES JULIE BROWN, APPLICANT
v.
UNIVERSITY OF WESTERN AUSTRALIA, RESPONDENT

CORAM COMMISSIONER J L HARRISON
DATE OF ORDER FRIDAY, 19 SEPTEMBER 2003
FILE NO/S. APPLICATION 1178 OF 2002
CITATION NO. 2003 WAIRC 09444
_________________________________________________________________________________________________________

Result Jurisdiction Found. Application for contractual benefits dismissed.
_________________________________________________________________________________________________________

Order
HAVING HEARD Mr P Mullally as agent on behalf of the applicant and Mr C Patman on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby–

1 DECLARES THAT the Commission has jurisdiction to deal with this matter.
2 ORDERS THAT the application be and is hereby dismissed.

 (Sgd.) J. L. HARRISON,
[L.S.] Commissioner.

____________________

2003 WAIRC 09438
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES CARA SAMANTHA HEDLEY, APPLICANT
v.
LITTLE MUPPETS CHILD CARE CENTRE 4645805792, RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED FRIDAY, 19 SEPTEMBER 2003
FILE NO. APPLICATION 580 OF 2003
CITATION NO. 2003 WAIRC 09438
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_________________________________________________________________________________________________________

Catchwords Termination of employment – Harsh, oppressive and unfair dismissal – Interpretation of contract –
Probationary employment - Industrial Relations Act 1979 (WA) s 23 & s 29(1)(b)(i) – Applicant
unfairly dismissed – Reinstatement impracticable – Compensation ordered.

Result Applicant dismissed unfairly; compensation ordered
Representation
Applicant Ms C Hedley
Respondent Mr S May
_________________________________________________________________________________________________________

Reasons for Decision
1 This is an application made pursuant to s.29(1)(b)(i) of the Industrial Relations Act, 1979 (“the Act”). The applicant Ms Cara

Hedley was employed as a day care worker at the Little Muppets Child Care Centre for the period 17 March 2003 to 18 April
2003. She had earlier worked for the respondent, prior to the birth of her son. Ms Hedley returned to the Centre and worked on
relief before being offered a contract. The contract reads as follows—

“CONTRACT OF EMPLOYMENT
BETWEEN: LITTLE MUPPETS CHILD CARE CENTRE
AND Cara Hedley
The Position: Child Care Giver
Pay Grade: $12.38c per hr
Date of Commencement: 17th March 2003
Hours : To be flexible/part-time to fit the operations of the centre, but based on 5.5 hrs per day.
Contract period: This is a fixed term 6 month contract
Salary: All normal and statutory benefits of employment will apply during this period.
Conditions of Employment are as per the Staff Handbook, a copy of which is attached.”

2 Ms Hedley says she was not given the staff handbook at the time of her engagement, however, she had a copy of the staff
handbook from her prior period of engagement. Mr Stephen May, the proprietor of the child care centre, says that the staff
handbook [Exhibit R1] relevantly contains the following provision—

“PROBATION
All staff must complete one months probation. A three month contract of employment will be required prior to
permanent employment being offered. These periods may be extended by mutual consent if it is felt necessary. All
normal staff benefits apply during this period.”

3 It is common evidence that Mr May handed Ms Hedley her letter of termination on 11 April 2003 and Ms Hedley finished her
employment then and was not required to work out her period of notice. The letter of termination says as follows—

“Re: Termination of Employment
As discussed with you yesterday, due to restructuring of staffing requirements and procedures the position you are
holding at the centre is no longer available.
I therefore give you formal advice of your one weeks notice. I will waive the requirement for you to work out your
notice and will if you wish, place you on our relief list should other part-time work become available.
As a gesture I will also waive your notice period/fees for Drew who attends in the baby room.
I thank you for your assistance in this matter.
Regards”

4 In her application Ms Hedley expressed her grounds for alleged unfair dismissal as follows:
“I feel I was unfairly dismissed because Mr May claimed staff restructure was the reason for dismissal. Then
immediately employed a junior staff member in similar position”.

Ms Hedley does not seek reinstatement instead she says—
“I would wish to be granted any difference in income for the duration of the 6 month fixed term contract that was
entered into.”

5 Ms Hedley obtained employment in the Junior Junction Childcare Centre at Carramar shortly after her termination. She is
employed there two days a week for 7 ½ hours per day. On occasion she works 3 days per week. She receives in the vicinity of
$16.20 per hour. She commenced some relief work there two weeks after her employment terminated and then was offered a
permanent part time position. Exhibit A1 are payslips detailing the payments she has received. Exhibit A2 is the calculation
which she says was done by her husband and shows the difference in wage which she has received compared to what she
would have received. The total claimed is $1,912.71 gross. She has not received any other employment or income. It is
common ground that in the four weeks Ms Hedley worked for the respondent she worked 31.5 hours, 27.5 hours, 37.5 hours
and 30.5 hours respectively.

6 Ms Hedley says that on 10 April she was called into the office by Mr May and advised that he did not need her any longer. He
advised her that it was too expensive to employ her and he could employ two juniors. He did not require her in a part time
capacity any more. Ms Hedley says she indicated to him that she would do extra hours and this was rejected. She asked for two
weeks notice to which he agreed but she was subsequently paid one week’s notice. She was not paid any annual leave
entitlement.

7 In respect to the respondent’s notice of answer and counterproposal Ms Hedley says she was not offered a full time position.
She says at the time of her termination Mr May was already looking for additional staff.

8 Under cross examination Ms Hedley agrees that she worked on relief prior to commencing her contract on 17 March 2003. Ms
Hedley says she was given a six months contract as the respondent wanted to see how it went. She filled in for a co-worker
Jennifer who was absent whilst pregnant. Ms Hedley says in the discussion regarding her termination with Mr May she offered
to do as many hours as needed and Mr May rejected this. She says Mr May indicated that she would be replaced with two
juniors. Ms Hedley says she does not know why Mr May would not give her a full time job.
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9 Ms Hedley says that Mr May offered her the contract in a discussion on Friday, 14 March 2003. The contract was for six
months and was for a part time position at 5.5 hours per day. She does not agree that there was a probationary period or that a
probationary period was mentioned. She agrees there is a reference to probationary period in the staff handbook.

10 Ms Hedley says that during her employment with the respondent, staff were overstretched and the Centre was understaffed.
There were also other problems encountered at the Centre. The applicant, in discussion with Mr May, offered to work
7.5 hours per day for 3 days a week. This was rejected. She was offered relief work and she agreed to this.

11 Mr May gave evidence that Ms Hedley was well aware that she was to work part time on probation for a month to see how it
went. If that was successful then she would continue to work for the six month period. He says that Ms Hedley agreed that if
the situation with part time employment did not work out then she would work full time. The situation did not work out and
staff could not stretch themselves any more to cover the afternoon period when Ms Hedley was absent. Ms Hedley finished at
2pm each day. There were numerous complaints from parents about lack of cleaning and care of children; and staff who were
stressed went off sick.

12 Mr May says he asked the applicant to take on a full time position and she declined. He says she asked to work 3 full days and
this was rejected. He paid her one week’s notice, which she was not required to work, and waived her outstanding child care
fees of $370.

13 In response to questions from the Commission Mr May was sure he mentioned the probationary period to the applicant at the
meeting of 14 March 2003. In response to why this was not mentioned in the Notice of Answer and Counterproposal Mr May
could not provide a reason.

14 Ms Jeanette Turner, the non contact co-ordinator at the Centre gave evidence that Ms Hedley was a good worker and she
thought it was worth trying her for 5.5 hours per day. She says this could have changed to full time work. It became a problem
for staff to cover the end of the day when Ms Hedley was absent. Ms Hedley worked full time in the third week. Whilst this
was better for the Centre she says Ms Hedley found this hard work. Ms Turner said to Ms Hedley that she would try and get
her hours down as this was what Ms Hedley wanted. She says there were numerous complaints from parents during this period.
Ms Hedley knew that she was needed for full time work. Ms Turner says she did suggest a job share arrangement with
Ms Hedley but this was not feasible.

15 Ms Susan Boardman gave evidence that she worked as the contact co-ordinator in the Centre. She was responsible for shifting
staff and children around the Centre to ensure proper rostering and staff ratios. She says that the applicant was offered part
time work but had indicated that she would work full time if required. Ms Boardman said Ms Turner and she thought the part
time arrangement would work. Ms Boardman says that probation was part of the normal situation and she says the applicant
was aware that she was on probation as far as Ms Boardman knew. Ms Boardman says that part time work with Ms Hedley
was not working out, she needed to work full time and Ms Hedley knew this.

16 In response to a question from the Commission Ms Boardman says she was not involved in any discussions with Ms Hedley
regarding her terms and conditions. Ms Boardman says that during the period the applicant worked part-time at the Centre it
was quite stressful on staff and it was stressful on the applicant for the week she worked full time. She says the applicant
realised that full time work was required. She says Ms Hedley did not want to work full time. She says the applicant told her
that the respondent had offered her full time work but the applicant wanted to work 3 days only. She says Mr May asked her to
offer Ms Hedley relief work. She did this once Ms Hedley had calmed down. Ms Boardman says also that Mr May told her that
he was going to offer the applicant full time work.

17 Ms Karen May gave evidence that she worked doing the accounts for the business on Fridays. Ms May says she was in and out
of the conversation on 14 March 2003 when Mr May spoke to Ms Hedley about offering her the job. She says probation was
mentioned and Mr May said that he would trial Ms Hedley and see how it worked. She says Mr May advised her on 10 April
2003 that he was going to offer Ms Hedley full time employment and was amazed when she did not accept it.

18 Mr May’s submission is that under the contract Ms Hedley was within her probationary period and hence he was entitled to
terminate the contract as the part-time arrangement was not operating successfully. He restructured the position because he
needed a full time worker and he offered Ms Hedley a full time position. She rejected this.

19 Ms Hedley says she was not offered a full time job. She was offered a six months contract. She was not aware of any
probation. She wishes to claim the difference in her earnings between her new job and her old job for the six month period of
the contract she would have worked.

20 The first issue to address is the actual contract of employment. The contract is simple and plain in its terms. It refers to a
contract period and under that period in bold letters states—

“This is a fixed term six month contract”.
The contract also refers to, “Conditions of Employment are as per the Staff Handbook, a copy of which is attached.” The
applicant does not deny that she was aware of the staff handbook albeit she was not given a copy at the time of her engagement
but had a copy from her previous period of work. She does not deny that the staff handbook was part of her contract and I find
that the staff handbook forms part of her contract. The staff handbook has no reference to notice provisions. I say this because
the absence of notice provision may have been a relevant factor as the contract is on its face a fixed term contract of six months
duration (see Perth Finishing College Pty Ltd v Watts 69 WAIG 2307). However, it is the case, as specified by the applicant in
her application, that her employment was covered by the Children Services (Private) Award No. A10 of 1990. That award has
effect throughout the whole of Western Australia. Clause 4 in the award is the scope clause and specifies as follows—

“This award shall apply to all employees employed in the classifications set out in Clause 22. - Wages of this award, in
private nurseries, private child care or private day care facilities which provide care for children and which do not receive
recurrent funding from State or Federal governments.”

21 Clause 7 of that award is the contract of service clause and specifies in part—
“Except in the case of a casual employee the contract of service may be terminated by either party by the giving of two
weeks’ notice on any day to the other party, or by the forfeiture or payment as the case may be of two weeks’ pay in lieu
of such notice. Provided that by mutual consent, this notice period may be waived. This shall not affect the right of the
employer to dismiss an employee for misconduct, in which case salary shall be paid up to the time of dismissal only. In
the case of Child Care Support Employee Grade One and Grade Two and Child Care Giver, the contract of service for the
first year of service shall be one week.”

22 Ms Hedley was employed as a Child Care Giver and hence was entitled to one week’s notice. There is nothing in the award in
respect of probationary employment. The staff handbook then refers to, “All staff must complete one months probation. A
three month contract of employment will be required prior to permanent employment being offered.” This provision must be
read as a whole and is clearly at variance with the contract that was entered into. Whereas the contract provides for notice by
virtue of the award. The contract clearly is one of six months duration. It is not an offer of ongoing or permanent employment.
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Mr May stressed this in his evidence. It is also not as specified in the staff handbook, namely a three month contract of
employment prior to permanent employment being offered. That being the case the whole of that provision in the staff
handbook in relation to probation is clearly not a feature of Ms Hedley’s contract.

23 Credibility is also a significant issue in this matter. In addition to the above I take into account the wholly unsatisfactory evidence
of Mr May. Mr May emphasised throughout the proceedings the probationary nature of the employment. This was an important
point for him. He sought to draw evidence from Ms May and Ms Boardman in relation to whether probationary employment
applied to Ms Hedley. Both were clear that it applied to Ms Hedley. However, Ms Boardman admitted that she had no discussion
with Ms Hedley about her terms and conditions and Ms May admitted that she was in and out of the discussion on 14 March
2003 when her husband was discussing the terms and conditions of Ms Hedley’s employment with her. More particularly, Mr
May in questions from the Commission could not answer directly questions put in relation to when discussions regarding
probation were had and why such an important point was not covered in the respondent’s notice of answer and counterproposal.
His response was at best unconvincing and most probably manufactured to bolster the defence of the application.

24 It is my clear view that Mr May’s evidence was manufactured for the purposes of supporting his actions at hearing. Having
said that I have no confidence in the evidence of Mr May. In contrast I find Ms Hedley to be a credible witness. She was ready
to concede points, except that she was clear she was offered a six month contract and was not offered a full time position on
her termination. I wholly favour Ms Hedley’s evidence in contrast to that of Mr May and other witnesses for the respondent.

25 The evidence of Ms Turner and Ms Boardman is that Ms Hedley was a good worker. Ms Hedley’s competence was never
challenged by anyone, including Mr May. Ms Turner and Ms Boardman considered that the part time arrangement of Ms
Hedley working 5 ½ hours per day would work. It is the evidence that this arrangement did not work and they could not
adequately cover the end of the period in the day after Ms Hedley had finished. This was confirmed also by the fact that Ms
Hedley only worked her allocated hours during the second week of her employment. In the first week and fourth week she
worked 31.5 and 30.5 hours respectively. In the third week she worked full time, that is 37.5 hours. Ms Hedley said she
preferred to work part time. This was evidenced by discussions with Ms Turner about job sharing and also her offer to work
3 days for 7 ½ hours each day. She says however that she needed to work for financial reasons and would have accepted a full
time job but this was not offered. I accept this evidence. The only two persons who can properly give evidence whether this
offer was made are Ms Hedley and Mr May and I unreservedly accept the evidence of Ms Hedley over that of Mr May.

26 My findings are as follows—
A. Ms Hedley was on a six month contract which by virtue of the award had provision for termination of one week’s

notice.
B. Ms Hedley was not on probationary employment.
C. The applicant was advised of her termination on 10 April 2003 and formally handed her letter of termination on

11 April 2003 as Mr May did not wish to continue her part time work.
D. Ms Hedley offered to work full time and this was rejected.

27 Ms Hedley clearly had an expectation of six months employment. Her work whilst with the respondent was good and she was
never warned or counselled about her work. That is not an issue. Ms Hedley sought to be flexible in her work as is evidenced
by her pattern of hours for the four weeks that she was with the respondent. Having been granted a part time contract for six
months Ms Hedley’s services were suddenly terminated without prior warning or discussion because she was a part time
worker. She was performing well in accordance with her contract and was dismissed. Mr May says Ms Hedley was a
satisfactory worker but the arrangements of part time work was not satisfactory and hence he was entitled to restructure. Ms
Hedley was, in my view, entitled to be treated better. In my view, Ms Hedley’s termination was patently unfair because the
respondent having created the expectation of six months employment on a part time basis terminated Ms Hedley’s services at
short notice simply because they were part time. She did not receive a fair go all round (Undercliffe Nursing Home –v-
Federated Miscellaneous Workers’ Union of Australia, Hospital, Service and Miscellaneous, WA Branch 65 WAIG 385).

28 Ms Hedley has sought to mitigate her loss and obtained other employment almost immediately. I do not consider in all the
circumstances that reinstatement is practicable. Ms Hedley’s regular earnings since her termination has been as follows—

Junior Junction Carramar payroll
16/04/03 – 29/04/03 $599.25*
30/04/03 – 13/05/03 $599.25
14/05/03 – 27/05/03 $359.55
28/05/03 – 10/06/03 $719.10
11/06/03 – 24/06/03 $715.11
25/06/03 – 08/07/03 $599.25
09/07/03 – 22/07/03   $567.29
TOTAL $4158.80
*Is a hand-written note of earnings for what is described as a missing payslip.

29 If I average these earnings (as per s.23A(9) of the Act) then her current income is $297.06 per week. Ms Hedley also exhibited
two payslips —

16/05/03 – 23/05/03 $143.82
30/05/03   $66.41
TOTAL $210.23

30 These I presume are for additional relief work. The total earnings with her new employer to date then are $4369.03
31 Ms Hedley earned a total of $1572.26 during the four weeks she worked for the respondent. That is an average weekly earning

of $393.07. She was paid one week’s notice; hence her total payment by the respondent was $1912.71.
32 Ms Hedley’s contract would have been due to finish on 12 September 2003. I do not have all the payslips for her current

employment up to the time of hearing, however, based on the payslips exhibited I would calculate her loss as follows:
Total Earnings (6 months)
on average of $393.07 per week $10,219.82
Less Earnings with Respondent   $1912.71

$8307.11
Less Earnings Exhibited with Junior Junction $4369.03

$3938.08



3392 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 83 W.A.I.G.

Less Projected Earnings with Junior Junction
23/07/03 to 12/09/03
ie. 7.6 weeks x $297.06 per week

$2257.66

TOTAL $1680.42
33 I would order the respondent pay the applicant compensation in the sum of $1680.42 gross, less any taxation payable to the

Commission of Taxation, within 7 days of the order.
_________

2003 WAIRC 09497
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES CARA SAMANTHA HEDLEY, APPLICANT
v.
MR S MAY - LITTLE MUPPETS CHILD CARE CENTRE 4645805792, RESPONDENT

CORAM COMMISSIONER S WOOD
DATE OF ORDER TUESDAY, 30 SEPTEMBER 2003
FILE NO. APPLICATION 580 OF 2003
CITATION NO. 2003 WAIRC 09497
_________________________________________________________________________________________________________

Result Applicant dismissed unfairly; compensation ordered
Representation
Applicant Ms C Hedley
Respondent Mr S May
_________________________________________________________________________________________________________

Order
HAVING heard Ms C Hedley on her own behalf and Mr S May on behalf of the respondent, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act, 1979, hereby—

(1) DECLARES that the applicant, Cara Samantha Hedley, was harshly and unfairly dismissed by the respondent
on the 18th day of April 2003;

(2) DECLARES that reinstatement is impracticable;
(3) ORDERS that the respondent do hereby pay within 7 days of this order, as and by way of compensation the

amount of $1,680.42 to Cara Samantha Hedley, less any taxation that may be payable to the Commissioner of
Taxation.

(Sgd.) S. WOOD,
[L.S.] Commissioner.

____________________

2003 WAIRC 09347
ALLEGED UNFAIR DISMISSAL AND DENIED CONTRACTUAL BENEFITS

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES ADAM KALAVROUZIOTIS, APPLICANT

v.
GOBAL PAINTING, RESPONDENT

CORAM COMMISSIONER P E SCOTT
DATE FRIDAY, 12 SEPTEMBER 2003
FILE NO. APPLICATION 1185 OF 2003
CITATION NO. 2003 WAIRC 09347
_________________________________________________________________________________________________________

Result Application alleging unfair dismissal and outstanding contractual benefits dismissed
Representation
Applicant No appearance
Respondent No appearance
_________________________________________________________________________________________________________

Reasons for Decision
(Given extemporaneously and edited by the Commissioner)

1 This is an application made pursuant to s.29 of the Industrial Relations Act 1979, by which the applicant claims unfair
dismissal and denied contractual benefits. I note that the schedule to the Notice of Application says that the date of termination
was 24 April 2003, and, in fact, the applicant has completed a schedule, which is to be attached to any application lodged more
than 28 days after the date of the termination of employment, seeking that the Commission accept that application out of time.

2 I note that, whilst this application was filed on 1 August 2003, being more than 3 months out of time, the file also contains a
letter from the Registrar, dated 1 August 2003, addressed to the applicant at the address contained within the Notice of
Application, advising him as follows—

“Your application for an Order pursuant to section 29(1)(b) has been registered and attached is Receipt No. 22273 for the
$50.00 filing fee.
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Returned are two copies of your application. One copy (as marked) is to be served on Gobal Painting by hand or pre-paid
post and the other is to be retained by you.
When service on the respondent has been carried out, please complete and return to this office the enclosed Declaration of
Service (Form 2).
It remains your responsibility as the applicant to advise this office in writing of your intention to have the application
listed for hearing or withdrawn as the case may be.”

3 By 18 August 2003, no Declaration of Service had been lodged by the applicant. The Industrial Relations Regulations require
that an application of this nature be served upon the respondent forthwith. Two and a half weeks after the filing of the
application no Declaration of Service had been filed, and this matter was listed for the applicant to show cause why the
application should not be dismissed. On 28 August 2003, the applicant filed a Declaration of Service indicating that the Notice
of Application had been served upon the respondent on 14 August 2003 by hand.

4 At this point I note a number of things. The first is that the applicant has an application to, in effect, extend time for him to file
the application. The application itself is made more than 3 months after the date of termination, and almost 3 months since it
would have been required to be filed. The applicant has not attended the hearing and accordingly is unable to inform me of any
of the issues which would be appropriate for consideration in the tests to be applied to an extension of time, and nor is he able
to demonstrate why the application should not be dismissed. There was no Declaration of Service filed for 1 month after the
filing of the application, and that, when it was filed, indicated that service had been effected not forthwith, but approximately a
fortnight after the filing of the application.

5 I think it is important to note for the record that this matter was set down for hearing for today at 10.30am. It is now 11.28am.
The Commission was delayed in convening the hearing due to another matter proceeding. At 10.26am Madam Associate was
directed by me to come to the courtroom to inform the applicant, should he be present, that the matter would be delayed. A
notice was placed on the court list that the matter was delayed, and inquiries have been made with the officers in the Registry
as to whether the applicant had attended there to make inquiries, and Madam Associate has been informed that there was no
inquiry from or on behalf of the applicant when the matter did not proceed at 10.30am.

6 In all of the circumstances, this application ought be dismissed, and an order shall issue in that regard.

_________

2003 WAIRC 09346
ALLEGED UNFAIR DISMISSAL AND DENIED CONTRACTUAL BENEFITS

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES ADAM KALAVROUZIOTIS, APPLICANT

v.
GOBAL PAINTING, RESPONDENT

CORAM COMMISSIONER P E SCOTT
DATE OF ORDER FRIDAY, 12 SEPTEMBER 2003
FILE NO. APPLICATION 1185 OF 2003
CITATION NO. 2003 WAIRC 09346
_________________________________________________________________________________________________________

Result Application alleging unfair dismissal and outstanding contractual benefits dismissed
_________________________________________________________________________________________________________

Order
HAVING had no appearance on behalf of the applicant and there being no appearance on behalf of the respondent, the
Commission, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders—

THAT this application be, and is hereby dismissed.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.

____________________

2003 WAIRC 09344
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES IAIN JAMES LOGAN, APPLICANT
v.
MANYA HOLDINGS PTY LTD T/A QUICK CUP AUSTRALIA 1982, RESPONDENT

CORAM COMMISSIONER P E SCOTT
DATE FRIDAY, 12 SEPTEMBER 2003
FILE NO. APPLICATION 199 OF 2003
CITATION NO. 2003 WAIRC 09344
_________________________________________________________________________________________________________

Result Application for alleged unfair dismissal dismissed
Representation
Applicant Mr I J Logan
Respondent Mr B Stokes (Agent)
_________________________________________________________________________________________________________
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Reasons for Decision
(Given extemporaneously and edited by the Commissioner)

1 The applicant claims that he was harshly, oppressively and unfairly dismissed from his employment with the respondent. That
employment commenced in November 2000 and the applicant was engaged as an internal account manager. The respondent
supplies stationery, canteen and janitorial supplies to other businesses. The applicant’s role as an account manager was
primarily to make sales to clients of the respondent, to increase sales to existing customers and to develop new business
through new customers. He performed this work by telephone, email, facsimile, etc. from the respondent’s office, as opposed
to the way in which an external account manager undertook essentially the same role but whose primary mode of operation
was out in the field dealing with customers face to face.

2 The applicant had a salary of $25,000 initially and his remuneration package included bonuses and commissions. I find that his
salary was increased at one stage and he was offered incentives aimed at improving his performance.

3 The primary objection by the applicant to the termination of employment appears to be that the portfolios of customers or the
rounds that were allocated to the account managers were, according to him, unfair and unreasonable. His performance was
judged on whether or not he met the gross profit budget that was allocated to his round, and there was manipulation of the
rounds by the employer allocating more productive clients to other personnel, and manipulating the budgets or not adjusting
the budgets where appropriate.

4 The applicant says that his performance was not out of kilter with others, and he cited as an example that in January 2002 he
was fifth out of the 11 portfolios, in February 2002, he was first out of 11 and in March 2002, third out of 11 etc., according to
achieved budget. He says that the evidence demonstrates that in April 2002, there was a change to the portfolios on account of
the departure of a staff member, and this appears not to be in contention.

5 There were further changes in about October 2002, and the applicant says that consideration needs to be given to the seasonal
decline in sales which occurred each December, but he says that was not taken into account by the respondent in the decision
to terminate.

6 The applicant has also noted that there were occasions when the rounds or the portfolios were changed by the increase in the
number of small businesses or the reduction in large businesses which had an effect on his capacity to meet his budget, and that
there was no adjustment to the budget to take account of that.

7 The applicant also says that his workload was so great that he was unable to address the issues that were raised with him from
time to time.

8 There are a couple of particularly interesting aspects of the applicant’s evidence. The first was that in cross-examination he
acknowledged that issues had been raised with him by Hugh Sutton Berryman, the respondent’s general manager and sales
manager, at his monthly performance reviews. He said that Mr Berryman suggested on a number of occasions that the
applicant needed to increase his outgoing calls to customers, and he was actually provided with an opportunity to do that by
having time set aside each week where he would not be available for incoming calls.

9 He has also given evidence that in September 2002, having not successfully increased his sales, he asked if he could tackle it
his way because he disagreed with Mr Berryman’s suggestions, and it was agreed that he could do it his way. However, the
results for November and December 2002, did not indicate any improvement. On the contrary, his performance was worse than
before.

10 The applicant says that his performance was made difficult because of price manipulation by the employer in that the employer
reduced prices, which meant that the profit margin was diminished, and his capacity to meet his gross profit budget was
adversely affected.

11 Another interesting aspect of the applicant’s evidence was that in the second half of 2002, although he says he loved his job, he
found it difficult to work in the environment and he asked Mr Berryman for leave so that he could attend work trials elsewhere.
He did a 2 week trial at a company doing telemarketing and another trial at the Entrepreneur Business Centre, but these were
not successful and he came back to work for the respondent.

12 The applicant says that Mr Berryman told him that he was not making half the effort that was necessary to achieve the sales
that were required to increase sales from existing clients and to obtain other clients.

13 There is also evidence that in the second half of 2002 the applicant was suffering from personal problems associated with the
breakdown of his marriage and other personal relationships, and the evidence brought by the respondent was of the applicant
having spent considerable time being distracted by these problems.

14 One of the most damning aspects of the applicant’s evidence was, though, that he says that he did not take the monthly reviews
which were undertaken with Mr Berryman seriously, and he was merely going through the motions in the end. He disagreed
with Mr Berryman’s approach but he appears not to have expressed to Mr Berryman his views regarding the manipulation of
the portfolios, the budgets and the pricing difficulties that he has now raised as problems before the Commission.

15 The Commission has also heard evidence from Shane David Scragg, who was an external account manager with the
respondent. Mr Scragg says that he spent approximately 40 per cent of his time in the office each week, and he gave his
observations of the difficulties the applicant was experiencing in his personal life, which Mr Scragg says made the applicant
unable to separate his work life from his personal life. He says he spoke to the applicant as a team member and told him that he
was concerned that if the applicant’s sales were down and he was not happy at work then he should get his act together and not
let his personal problems affect his performance. Mr Scragg says that another employee made a similar comment to the
applicant, although this is hearsay evidence. Mr Scragg says that he believed the budgets had to be met, that Mr Berryman was
available and helpful and that there was assistance to overcome any impediments to reach the budgets that were allocated. He
also says that each account manager had discretion over pricing and that it was a matter of providing pricing and service to
achieve an increase in sales. He says that any reduction in gross profit on a particular sale could be made up in other ways, and
if there was a loss of a major customer then the salesperson’s focus ought to be on recovering that loss in some other way.

16 There was also evidence from Franklyn Charles Brown, manager of the warehouse and supervisor of Customer Support for the
respondent. He gave evidence of personal conflict with the applicant and his observation of the applicant’s work arrangements.

17 Both Mr Scragg and Mr Brown’s evidence was unshaken in cross-examination.
18 Mr Berryman gave evidence that he gave the applicant every assistance but, in the end, the applicant was simply not achieving

what was necessary, and that for at least the last 6 months of his employment he had not been able to perform to the required
standard. Mr Berryman says he did not receive any complaints from the applicant such as to make him believe that the
applicant was unhappy with the way in which the portfolios had been changed or regarding pricing arrangements, and he gave
his explanation of the flexibility available to the applicant and to the other sales personnel on pricing.
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19 Mr Berryman’s evidence was that the achievement of the gross profit budget was an important consideration in the assessment
of the applicant’s performance, and that it was indicative of the whole performance rather than merely a single point for
consideration. He says that it was indicative of the applicant’s lack of commitment and apathy. He says the applicant failed to
bring in new business. He says he gave the applicant opportunities over a considerable period of time, gave him assistance to
refocus and an opportunity to take leave to undertake trials for employment elsewhere, hoping that the applicant would be
more motivated if or when he returned from those trials. However, this did not happen.

20 He says that by January 2003, he had no grounds for optimism that the applicant’s performance would improve and, having
assessed the applicant’s most recent months’ performances, he decided that the applicant’s employment should terminate.

21 Mr Berryman also said in evidence that he had been surprised to hear the applicant say in cross-examination that he did not
take the monthly sales reviews seriously and had been going through the motions, because it had always appeared to him that
the applicant had been trying. If he had known that that was the case he would have brought the situation to a head some time
before.

22 Having observed the witnesses as they gave their evidence I note that, while there may be some issues as to credibility,
essentially this is a difference of opinion as to the applicant’s performance and how it ought to have been measured. However,
where there is conflict in the evidence I have no hesitation in accepting Mr Berryman’s evidence in preference to the
applicant’s evidence. Mr Berryman was a credible witness and I find that where it is suggested by the applicant that Mr
Berryman was biased against internal sales, there is no evidence to support that allegation. Rather, the evidence is of Mr
Berryman as a sales manager adopting a range of strategies to increase sales for the company and to assist the applicant to
achieve his own sales targets.

23 Even if the applicant’s assertions regarding budget manipulation are correct, or if he believes that he was misled as to the
reason for his termination, or that he was to focus only on the gross profit budget, and that that was not possible for him, there
is no evidence which would provide any explanation other than a failure to perform as being the reason for the applicant’s
termination of employment. The only motive which I can discern is that the respondent was concerned in a competitive
environment to achieve profitability, and part of doing that was to either turn unsuccessful sales people into successful ones, or
to find successful sales people. I find that Mr Berryman tried to turn the applicant’s performance around for some time and he
was unsuccessful in achieving that.

24 I have considered all of the witness evidence and the documents that have been submitted, and I make the following findings.
For the last year of his employment, the budgets to be achieved by the applicant and by other sales personnel were set by Mr
Berryman in consultation with those sales personnel, including the applicant. Ultimately it was Mr Berryman who set the
targets, but there is no indication that the applicant protested at the budgets set for him. He was not performing to the standard
required by the employer. Although he suggests that there was a disproportionate benefit given to certain portfolios or rounds
following the dismantling of other rounds, I find that it is hardly surprising that an employer attempting to maximise sales
would allocate work according to which salesperson is likely to be the most successful in dealing with a particular customer.

25 I also note that Mr Berryman’s cross-examination by the applicant was aimed at demonstrating the importance of increasing
and maintaining sales in a competitive environment. The applicant appears to complain that the strategies applied by Mr
Berryman had a negative impact on the salesperson’s ability to achieve gross profit budget. However, I find that those
strategies were quite normal for a business in a competitive environment. The applicant had a degree of control over pricing.
He may selectively sacrifice the gross profit margin in pursuit of achieving increased sales. That too is part of every day
considerations of businesses pursuing profitability. It is the totality of the result which is the issue, and it was a matter over
which the applicant had some control, for both his own benefit and for the benefit of the respondent.

26 I note that while the applicant says that his workload was such that it prevented him from meeting sales expectations, there is
no evidence to support this except for the applicant’s own assertions. On the contrary, the evidence is of assistance having been
given to him to refocus his approach to his work, but of him spending considerable time being distracted from that work.

27 The applicant was given direction and assistance through monthly meetings with his manager, and during those monthly
meetings and at other times, including sales meetings, the applicant did not express the reasons which he has now expressed to
the Commission for his failure to perform. I am not satisfied that the failure to perform was simply due to reallocations of
client portfolios, nor was it due to price manipulation by the employer. The failure to meet the gross profit budget was only one
measure used by the employer to assess the applicant’s performance. However, this failure to meet that indicator was
symptomatic of the applicant’s general lack of performance, lack of sales and lack of the development of new business either
through existing or new clients.

28 The failure to perform to the required standard appears to have been, at least in part, due to the applicant’s personal problems
impinging upon his work. Although Mr Berryman says that he did not take that in particular into account, or use it as a
justification for the dismissal, the fact is that this difficulty which the applicant was experiencing appears to have had an
influence on the applicant’s performance, if not on the respondent’s perception of that performance.

29 In the last 3 months at least, the applicant was given an opportunity to conduct business in the way he wanted with a view to
improving his performance, but that did not achieve an improvement. Even the usual seasonal downturn does not explain the
failure to achieve.

30 Further, and more importantly, notwithstanding regular meetings where Mr Berryman made genuine efforts to assist the
applicant to improve his performance, the applicant did not take those meetings seriously, and he acknowledges that he was
merely going through the motions.

31 On 16 April 2002, the applicant was given a verbal warning, and this was confirmed in a memorandum of 8 May 2002, and it
was made clear to him in that warning that his employment was in jeopardy if his performance did not improve. Over the
ensuing months Mr Berryman kept raising issues with the applicant, specifically addressing ways in which he could improve
his performance, such as making more outgoing phone calls. During the sales meetings of July and September 2002, verbal
warnings were given, albeit that they were directed generally to all of the staff. Had the applicant received only those general
warnings which applied to all of the sales personnel, it might be arguable that he might have seen those as more aimed at
motivating the group rather than directed at him in particular as part of a genuine warning. However, given the warning that
was previously specifically directed at his employment, and given the respondent’s efforts to assist him to improve that
performance, he ought to have been on notice that his job was not secure and that he needed to improve.

32 On 23 January 2003, having reviewed the applicant’s performance over the whole period, and in particular recent times, Mr
Berryman had no grounds for optimism that the applicant’s performance would improve and took the decision to terminate the
applicant’s employment. He called the applicant in to his office and, in what appears to have been a civilised and courteous
meeting, informed the applicant of his dismissal. The applicant was given a letter during that meeting which, formal parts
omitted, reads as follows—

“After review and analysis of your performance over the last 12 months I have no choice but to terminate your
employment as an Account Manager with Quick Corporate.
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This decision has not been made lightly and is based on the following.
I have mentioned in numerous sales meetings achievement of budget is crucial. You have not achieved your Gross Profit
Budget in any given month for the calendar year 2002, and at the end of the year you have only achieved 85.6% of target.
As we have discussed, to ensure that Gross Profit targets are met an Account Manager needs to continually bring New
Business onboard and this area has not proven successful for you with only bringing $2908.18 Gross Profit since July
2002.
All monies owing will be processed today and transferred to your bank account today.”

(Exhibit A10)
33 I am satisfied that this letter demonstrates that it was not merely the gross profit budget which the applicant would be measured

on, but that other aspects of the applicant’s performance, including bringing in new business, would have an effect on
achieving his targets.

34 The test for a claim of unfair dismissal is whether the employee is able to demonstrate, on the balance of probabilities, that he
has been denied a fair go, whether the employer has exercised the lawful right to dismiss unfairly. The measure is fairness all
round, not merely from the employee’s perspective.

35 In this case the respondent has been fair, supportive and helpful. The applicant has been given every opportunity to succeed
and also given incentives to encourage him. I am not satisfied that the structure of the rounds of clients allocated to the
applicant or amongst the sales personnel, or the structure of the pricing arrangements worked against the applicant. Rather, he
was either not working either at his best, or he was not capable of achieving the success that was necessary. In those
circumstances, I am satisfied that there has been no demonstration that the termination was unfair.

36 As to the manner in which the employment came to an end, it ended on 23 January 2003 in a reasonable manner. The applicant
was allowed to go and say goodbye to his colleagues and collect his belongings. There is no evidence that it was carried out in
such a harsh manner as to warrant particular consideration.

37 In all of the circumstances then, I find that the applicant has not discharged the onus which falls to him to demonstrate that the
termination of employment was unfair. Accordingly, an order shall issue for the dismissal of the application.

_________

2003 WAIRC 09345
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES IAIN JAMES LOGAN, APPLICANT
v.
MANYA HOLDINGS PTY LTD T/A QUICK CUP AUSTRALIA 1982, RESPONDENT

CORAM COMMISSIONER P E SCOTT
DATE OF ORDER FRIDAY, 12 SEPTEMBER 2003
FILE NO. APPLICATION 199 OF 2003
CITATION NO. 2003 WAIRC 09345
_________________________________________________________________________________________________________

Result Application alleging unfair dismissal dismissed
_________________________________________________________________________________________________________

Order
HAVING heard the applicant on his own behalf and Mr B Stokes (as agent) on behalf of the respondent, the Commission, pursuant
to the powers conferred under the Industrial Relations Act 1979, hereby orders—

THAT this application be, and is hereby dismissed.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.

____________________

2003 WAIRC 09241
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
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v.
ACE REMOVAL, RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED WEDNESDAY, 3 SEPTEMBER 2003
FILE NO. APPLICATION 1656 OF 2002
CITATION NO. 2003 WAIRC 09241
_________________________________________________________________________________________________________

Result Applicant dismissed unfairly; compensation awarded
Representation
Applicant Mr P Mullally as agent
Respondent Mr Slattery of Counsel
_________________________________________________________________________________________________________
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Reasons for Decision
1 This is an application pursuant to s.29(1)(b)(i) and (ii) of the Industrial Relations Act, 1979 (“the Act”). The applicant, Mr

Keith McRobert, alleges that he was unfairly dismissed by the respondent company, Ace Removals, on 3 September 2002. The
applicant alleges that he was constructively dismissed on this date due to the respondent having repudiated the employment
contract by substantially reducing his remuneration. The applicant does not seek reinstatement but compensation for the lost
earnings from the date of dismissal. He seeks also a denied contractual benefit of underpaid annual leave.

2 The evidence of the applicant is that he was employed as a Sales Manager with the respondent in August 1999 primarily to
increase the sales of the respondent. Mr McRobert completed successfully a three month trial period. Shortly before the trial
period expired he approached Mr Alan Patterson, the Managing Director of the respondent, and sought an increase in
remuneration. A new pay scheme plus commission and the use of a car was agreed. The applicant says there were no limits on
the car and that all petrol and repair costs were the responsibility of the respondent. About eighteen months into the
employment relationship a fuel limit of $70.00 per week was placed on the car.

3 By memorandum dated 10 October 2001 [Exhibit KM1] the applicant says that his weekly salary increased to $650.00 and
imposed a new commission structure. The applicant had previously received written notification in April 2001 that Mr
Patterson was dissatisfied with his work performance. Mr McRobert was at that time advised that if there was no improvement
then his employment may be terminated.

4 The applicant says that in the last 8 months of his employment he was instructed by Mr Patterson to remain in the office and
handle telephone inquiries. The applicant says that he was then unable to call on people to make sales and had to rely on being
able to make sales over the telephone.

5 The applicant says that from July 1999 to June 2002 the respondent’s sales increased by 55% [Exhibit KM2]. On Friday
afternoons the respondent conducted sales meetings. The applicant says that these were generalised meetings and that
everybody was told to improve. The applicant also had a regular Friday meeting with Mr Patterson where they went through
the figures of individuals to monitor their performance. The applicant says that in the last 8 months of his employment every
month was a record sales month and yet the employees were simply told to improve. The applicant says that during his
meetings with Mr Patterson nothing was raised regarding his work performance.

6 The applicant says that Mr Patterson never raised the possibility of his employment conditions changing if his performance did
not improve. On 3 July 2002 Mr Patterson handed to the applicant a memorandum [Exhibit KM3]. The applicant says there
was no discussion regarding this document; it was simply handed to him and he was told to read it and to advise the respondent
if he understood it. Mr McRobert says that he was taken aback by this as during the previous 6-7 months the business had
recorded close to record sales figures. He says that his wages and those of others were being reduced to pay for the new
bookkeeper.

7 The applicant says that at the same time he had booked a trip to America and Poland to commence on 5 August 2002. He says
that his immediate reaction to [Exhibit KM3] was to resign but he decided to go on his holiday, ride out the situation over the
next few weeks and make a decision after the holiday. The applicant says he returned to the office on 1 or 2 September
2002 and was advised by Mr Patterson that he could no longer use the car to travel to and from work and that it could only be
used during working hours. He discussed the matter with his wife. They did not have a spare car and he says he had no
alternative; the next day he gave the employer a written resignation [Exhibit KM4].

8 The applicant says that he had every intention of finishing his career with the respondent. He says that he has looked for work
constantly post his termination and that he was employed with Wridgways Limited for the periods 1 – 3 December and 8 –
10 December 2002 [Exhibit KM6]. The applicant obtained further employment with National Removals Group Pty Ltd from
5 December 2002 until 11 February 2003 [Exhibit KM7]. The applicant says that the day after his dismissal he registered with
Centrelink. He checked the papers every day and applied for positions, he has cold called and contacted various companies in
an attempt to mitigate his loss. Except for the two positions mentioned he has been unable to secure any further employment.

9 Under cross examination the applicant says that he received criticism from Mr Patterson in relation to his performance but that
the criticisms were unjustified. In regards to his duties the applicant says that he was responsible for making sales from calls
coming into the office and also securing new corporate clients. He had no individual sales targets. Initially the applicant says
that he received a base salary only and this then changed to base salary plus commission.

10 When the respondent raised performance issues with Mr McRobert he says he advised Mr Patterson that he did not have the
time to do all the things asked of him and he was unable to handle the telephone all day. At one point in time a couple of hours
per week were set aside to follow up new business. The applicant says that the sales figures for the respondent were good and
that he was a major part of that. He did not see any benefit for himself in the scheme put forward on 3 July 2002. The applicant
says that he did not challenge Mr Patterson about the new commission scheme. He assumed that Mr Patterson would have
known that he was not happy with the new scheme. He says that it was pointless trying to argue the case as the decision had
been made.

11 Mr McRobert denies the allegation that he failed to secure any corporate clients pointing to Silver Chain and a kitchen
company as new business which he secured, along with a few others that he is unable to remember. The applicant denies that
he was distracted by outside interests during working hours.

12 The applicant says that during a meeting on 4 April 2001 [Exhibit R1] Mr Patterson raised with him that he was not
performing well enough and that he was not securing sufficient new clients. He says that following this meeting sales targets
were set for securing new clients. The applicant says that these new targets were not met every week due to time constraints
but that over a period of time they were probably closely adhered to. At that meeting the applicant says that the $70.00 per
week fuel limitation was also put on the car. In response to the allegations that were put, the applicant says that he advised Mr
Patterson that there was not enough time in the day to do everything.

13 The applicant says that following that meeting there were regular sales meetings each week and an individual meeting with Mr
Patterson each week where every employees’ figures were discussed individually and as a total. In the period between April
and October 2001 the applicant says that his sales figures had improved and that the Memorandum of 10 October
2001 [Exhibit KM1] was a reward for good performance. He denies that it was an attempt by the respondent to motivate him to
improve his sales.

14 The applicant says that he is unable to remember if there was a meeting on 3 May 2002. He denies that he was told to take a
week off and think about his performance. He does say that he was asked to take a week off work as the office was quiet. In
relation to the memo of May 2002 the applicant says that in the respondent’s mind things were not going all that well. The
applicant says that there is no point in arguing with Mr Patterson as it does not lead anywhere. The applicant denies that there
was no improvement in securing new clients or making sales.
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15 Mr McRobert says that a figure of $20,000 per month was the sales target. He says that in February and March this figure was
not reached. He states—

“Well, 20,000 was a target of jobs that were quoted in the house. During this period of time, I was told not to go into the -
- go and do inspections in the house unless it was absolutely necessary. So most of my time was spent in the office doing
sales over the phone, internal sales. So you can set a target, but then you tell the people not to do it, they’re not going to
reach their target” (Transcript pg 49-50)

16 The applicant also says that he did reach the sales target in July 2002. In the regular Friday meetings between himself and Mr
Patterson the applicant says that he was told now and again that his performance needed to improve, it was also mentioned that
he was distracted by other things and that the task of securing new clients was not being followed up.

17 In relation to the memo of 3 July 2003 [Exhibit KM3] the applicant says that there was no meeting, he was simply handed the
letter. He says that he objected to the letter a second after reading it. He asked to take the letter home to read. He says that he
did not say anything to Mr Patterson as he was shocked and disappointed and thought it was inappropriate given the state of
the company. The applicant denies that he accepted the changes, he states—

“I didn’t object vocally to them because I was initially just - - I couldn’t believe that that would have happened like that,
in view of the way the company was going. And after discussing it with a couple of people, and bearing in mind that I
was going away on an overseas holiday, I thought rather than resign now, which I felt there was no choice because, you
know, there was obviously no point in discussing it because the decision had been made. It wasn’t a, “Let’s look at
things”, so - -” (Transcript pg 56).

The applicant says he then raised an objection to the new system when he returned from his holiday after August, but raised no
objection with Mr Patterson during July.

18 The applicant denies that he was going to start up a business with his son. He says that when he left the respondent he did not
want to say he was going on the dole so he told people at his farewell that he might look at starting a business with his son in
the future.

19 On 2 September 2002 the applicant did not raise the issue of being short changed on holiday pay as Mr Patterson knew this. He
says that the final straw was when Mr Patterson said he could not have the car and that there was no point in discussing
matters.

20 The applicant says that the only removalist firms he has applied with are Ridgeways and National removals group.
21 Mr Alan Patterson gave evidence that he is the Managing Director of the respondent, which employs 10 to 15 employees. He

says that the majority of his business comes from the yellow pages and that in August 1999 he decided to employ a sales
person to establish corporate clients. An agreement was reached whereby Mr McRobert was paid a salary of $550.00 per week
as the applicant did not wish to be remunerated by commissions and he would provide his own vehicle for quotations.

22 Mr Patterson says that in the three years that the applicant was employed Mr McRobert never obtained any corporate clients.
There were three aspects to the applicant’s job, they were serving existing corporate clients and getting new ones on board,
performing quotations in people’s homes and answering telephones. He explained to the applicant during the first meeting that
he would be expected to achieve more than $20,000 a week in sales.

23 Mr Patterson says that he discussed the applicant’s sales performance every week with him during the weekly meetings. A
meeting was called on 4 April 2001 due to Mr Patterson’s dissatisfaction with the applicant’s performance in securing
corporate clients [Exhibit R1].

24 Mr Patterson says that he bought about a change in the applicant’s remuneration after consultation with Mr Colin Bell a
consultant from Curtin University. The usual commission of $20.00 per job was changed to commission of 2 per cent on sales.
He says this was designed to encourage the applicant to obtain larger work. In relation to the 15% growth in business Mr
Patterson says this is a minimal figure and it was used to motivate the applicant. Mr Patterson says that following the meetings
on 4 April 2001 nothing changed in regards to the applicant securing additional corporate clients.

25 Mr Patterson says that he gave the applicant use of a company vehicle at his request. The car was to be used in generating
business, but was not for private use. Exhibit R2 are sales figures drawn up by the applicant at the request of Mr Patterson to
assess his performance and gauge his sales. The document only reflects the casual enquiries. He says that it was very rare for
the applicant to achieve the target of $20,000.

26 In a meeting of 3 May 2002 he advised the applicant that he was putting on another sales person, Mr Dave Wiggins. He says
that he put to the applicant at every meeting that he had to call clients 2 days after seeing them, but it never happened. In his
opinion the applicant was coasting in that he had achieved no more than when he had first started. In that meeting he told the
applicant to take a week off and when he came back things did not change.

27 Mr Patterson says that the business took a back seat to the applicant’s cricket interests and at times, come 4:30pm, the
applicant would walk out of the office regardless of telephones ringing or customers waiting.

28 In relation to the 3 July 2002 meeting Mr Patterson says as follows—
“I called him into the office and before he sat down I said, “Keith, this is not big stick stuff. Sit down, let’s discuss this.” I
gave him a copy of this. I went through it all with him. I said, “You go away, have a think about this. Get back to me, let
me know what you think. This is not big stick stuff. You can do this, I know you can” (Transcript pg 93).

He says the change meant that the applicant would not be able to coast, he would need to perform. He says the applicant’s
response to the memo [Exhibit KM3] was to nod his head and walk out of the office.

29 Mr Patterson says that he had discussed possible changes to remuneration with his staff before. He says that after meetings
with Colin Bell he would call staff to his office and advise them that he had not made up his mind how the rates were going to
be changed but that it would happen.

30 After his period of annual leave the applicant returned to work on 2 September 2002 and Mr Patterson says that he voiced his
concerns to Mr McRobert about his extended annual leave. He says that he called him over to his desk and said as follows—

“The car stays here from now on. I need the car for the other salesman. It was never meant for personal use.” I said, “You
just took as much time off as you like on holidays”, I said, “That car’s going to get wrecked driving to and from and
wherever else you go in it, and it needs to stay here” (Transcript pg 98).

31 Mr Patterson says that the applicant responded by nodding his head. The following day, 3 September, he says that he spoke to
the applicant regarding new shirts and the applicant advised him that he was handing in his notice. He says he asked the
applicant what he was going to do and the applicant responded by saying that he might start a business with his son and he
wanted to get out of the industry as he was getting stale. Mr Patterson believes the real reason for him leaving was that he
could not live on commission.
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32 The details of the changed remuneration package are common ground. There can be no doubt that the unilateral change to Mr
McRobert’s contract effected a substantial immediate reduction in pay. His gross pay was reduced by $13,600 per annum and
he lost the use of the car. On the evidence of Mr Patterson the revised incentive or commission payments were instituted to
encourage Mr McRobert to work harder. Hence if Mr McRobert had continued to perform as he had been, then his pay would
have remained much less than he had previously received. In this context it must be said that Mr McRoberts remuneration
package was suddenly and significantly lessened without consultation, only limited discussion and no agreement.

33 I note that such an action by an employer would fall within the provisions of Section 41(1)(a) of the Minimum Conditions of
Employment Act 1993. Mr Patterson’s decision had a significant effect on Mr McRobert and the change to Mr McRobert’s
employment conditions was effected without discussions as to the effects of the changes or ways to minimise these effects.
Section 41 of the Minimum Conditions of Employment Act 1993 applies certain requirements. They are requirements which by
virtue of that Act become part of the contract of employment (see the decision of the Industrial Appeal Court in Garbett v
Midland Brick Company Pty Ltd [2003] 83 WAIG 893). I take this issue no further other than to find that Mr Patterson did not
comply with the requirements of the contract.

34 The prime argument of the applicant is, however, that he was constructively dismissed. Macken, McCarry & Sappideen’s The
Law of Employment, Fourth Edition states—

“In Western Excavating ECC Ltd v Sharp, Lord Denning MR described the basis of constructive dismissal as follows:
“If the employer is guilty of conduct which is a significant breach going to the root of the contract of employment,
or which shows that the employer no longer intends to be bound by one or more of the essential terms of the
contract, then the employee is entitled to treat himself as discharged from any further performance. If he does so,
then he terminates the contract by reason of the employer’s conduct. He is constructively dismissed. The employee
is entitled in those circumstances to leave at the instant without giving any notice at all or … he may give notice and
say he is leaving at the end of the notice. But the conduct must in either case be sufficiently serious to entitle him to
leave at once. Moreover, he must make up his mind soon after the conduct of which he complains: for, if he
continues for any length of time without leaving, he will lose his right to treat himself as discharged. He will be
regarded as having elected to affirm the contract.”

Hence the employee must treat the contract as having ended at that time or soon thereafter (see also the explanation of
constructive dismissal in The Attorney General v Western Australian Prison Officer’s Union of Workers 75 WAIG 3166).

35 Macken at p.225 also states—
“Recently there has been a suggestion that a wider test of “conduct likely to destroy or seriously damage the relationship
of trust and confidence between the employer and employee” should apply. However, it would appear that this does not
create a new test. Rather, it is a recognition that the implied term that the employer should not, without reasonable cause,
do anything to destroy the relationship of trust and confidence between the employer and the employee is a sufficiently
essential term of the contract of employment that its breach by the employer entitles the employee to treat the contract as
at an end.”

36 The facts in this matter are that Mr McRobert had his remuneration varied significantly on 3 July 2003. He continued to work
under these new conditions until 5 August 2002 when he proceeded to take 4 weeks annual leave. He returned to work on
2 September 2002, after having some time off as he felt unwell on his return from overseas on the previous Tuesday, and was
advised the company vehicle was no longer available for private use. It appears that the applicant continued to work that day
and later discussed the matter with his wife and the following day tendered his resignation.

37 The three issues in question in this matter are whether the applicant’s performance was sufficiently poor such that his
employment was rightly in jeopardy, whether the change to contractual terms amounted to a constructive dismissal and
whether the applicant’s actions were such that he treated the contract as being at an end. The bulk of the conflict in evidence
relates only to the first point and to whether Mr McRobert was counselled about his poor performance, if in fact his
performance was sub-standard.

38 The difficulty I have in assessing the conflicting views of the parties is that I simply have the evidence of Mr McRobert and Mr
Patterson and I do not have sufficient confidence in the evidence of either witness to accept their evidence unreservedly. I held
this view on seeing both witnesses give their evidence and I am strengthened in that view on reading the transcript in full.
Having said that, I have greater confidence in the evidence of Mr McRobert than that of Mr Patterson.

39 Under cross examination Mr Patterson would have the Commission believe that in relation to the sales reports [Exhibit R2] the
following:

“Did you look in the files where you obtained the balance of exhibit R2?---There is no more of these around. These are - -
these are scrap. They’re just thrown from nither ...(on tape)... to hither.
Well, can you tell the Commissioner why you kept these two?---Bit of scrap paper in amongst the other paper, I suppose.
A bit of scrap paper?---Yes.
Is that - -?---...(indistinct)...
- - seriously your evidence?---Yes. It is. See? - -” (Transcript pg 121)

I do not find this convincing.
40 In regards to any discussions prior to the issuing of the 3 July 2002 memo Mr Patterson’s evidence is at best inconsistent. He

says under cross examination as follows—
“Did you discuss that figure for the base salary with him prior to delivering that memo to him?---Yes. I think it was - -
I’m - - I’m thinking it was about 2 or 3 days prior to that” (Transcript pg 129).

This does not marry with his evidence in chief (Transcript pg 93).
41 Mr McRobert maintains that his performance and that of the company was good albeit he on occasion did not meet the

$20,000 target. Mr McRobert also says that his performance was hampered by Mr Patterson’s insistence, in the 8 months to
July 2002, that he remain in the office and attend to telephone enquiries. Mr McRobert was reluctant at times to admit that the
issue of his performance was raised with him. His evidence in relation to the actual corporate clients which were achieved by
him was vague to the point of being defensive.

42 The exhibits and cross-examination in relation to the sales figures for the company do not in my view shed much light on the
performance of the applicant. Mr McRobert was responsible for the sales team and hence for the sales results. It is the case that
the business is not uniformly busy throughout the year. Mr McRobert admits that on occasion he did not meet this target. I do
not see any evidence in the sales figures alone which could justify the termination of Mr McRobert’s services. This casts
further doubt on the evidence of Mr Patterson. Indeed I consider it safe to interfere, on reading the evidence as a whole, that
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Mr Patterson’s major concern was not simply the level of sales but the lack of growth in sales through failure to gain more
corporate clients. Undoubtedly this was a responsibility of the applicant. However, it is common ground that the applicant was
spoken to in April 2001 about his performance but then in October 2001 he received a pay increase. Exhibit KM1 states the
following:

“As you have pointed out Ace Removals has had a growth rate of over 15% each year for the last few years. I believe you
have helped contribute to this and therefore hope these new rates will be taken as a reward for this help in growing Ace
Removals.”

Mr Patterson’s evidence which seeks to downplay this cannot be accepted.
43 The respondent says that the changes to the applicant’s salary system did not force him to resign; they forced him to make a

decision to either improve his performance or suffer a cut in his salary. Mr McRobert no longer had the motivation to achieve
the results required of him, to bring in new clients, so he chose to resign and try something different. I do not accept this
argument. It was clearly the actions of the employer which forced Mr McRobert’s hand and led to him resigning. I accept Mr
McRobert’s evidence that he said that he would pursue other endeavours simply as a face saving comment with his colleagues.

44 I find that Mr McRobert was constructively dismissed due to the substantial reduction in salary which Mr Patterson thrust upon
him without any consultation or agreement. In that way I find the dismissal of Mr McRobert to be unfair. I have some
difficulty with the notion that Mr McRobert chose to continue working in the business after his pay had been slashed. He
proceeded to go on holidays, then he quit only after the benefit of the motor vehicle had been withdrawn. It would more
typically fit the basic requirements of a constructive dismissal if Mr McRobert had immediately treated the contract as being at
an end because the actions of the employer were such as to cause that termination. Nevertheless, these circumstances do not
alter my finding that Mr McRobert was constructively dismissed and his termination was unfair.

45 The applicant, however, claims a denied contractual benefit for underpaid annual leave which he took prior to leaving his job. I
cannot conceive how this claim can be made out. Mr McRobert chose for his own reasons, namely a trip he had booked, to
take the annual leave. He gave no indication at that stage that he was to leave or was considering leaving the respondent. He
took the leave and took the reduced pay. Given these facts it can hardly be said that he was denied a contractual benefit which
he knew about, took and was paid for. It would be different in my view if Mr McRobert had resigned prior to his leave. He
would then have been entitled to the full annual leave amount. I would dismiss the claim for denied contractual benefits.

46 Reinstatement in the circumstances is not practicable and I turn then to the issue of compensation. Mr McRobert has sought to
mitigate his loss. He gained employment with Wridgways Limited from 1 December until 8 December 2002 [Exhibit KM6]
where he earned $400.00 gross and later with National Removals Group Pty Ltd from 5 December 2002 till 5 February
2003 [Exhibit KM7]. The rate of remuneration was on the applicant’s evidence $700.00 gross, giving a total of $6,300.00. This
evidence is largely unchallenged by the respondent.

47 The applicant’s rate of remuneration, whilst employed with the respondent was $650.00 base, plus on average $111.75 in
commissions and $1.32 in superannuation per week [Exhibit A1]. If I calculate his loss from date of dismissal to hearing, as
per [Exhibit A1] the total loss is $22,892.10. From this I would deduct the amount earned in mitigation being some
$6,700.00 and thus award to the applicant the amount of $16,192.10 as compensation. An order will issue to that effect.

_________

2003 WAIRC 09352
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FILE NO. APPLICATION 1656 OF 2002
CITATION NO. 2003 WAIRC 09352
_________________________________________________________________________________________________________

Result Applicant dismissed unfairly; compensation awarded
Representation
Applicant Mr P Mullally as agent
Respondent Mr Slattery of Counsel
_________________________________________________________________________________________________________

Order
HAVING heard Mr P Mullally on behalf of the applicant and Mr Slattery of counsel on behalf of the respondent, the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby—

(1) DECLARES that the applicant, Keith McRobert, was harshly and unfairly dismissed by the respondent on the 3rd
day of September 2002;

(2) DECLARES that reinstatement is impracticable;
(3) ORDERS that the respondent do hereby pay within 14 days of this order, as and by way of compensation, the

amount of $16,192.10 to Keith McRobert less any taxation that may be payable to the Commissioner of Taxation.
(Sgd.) S. WOOD,

[L.S.] Commissioner.

____________________
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2003 WAIRC 09436
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Catchwords Termination of employment – Harsh, oppressive and unfair dismissal – Acceptance of referral out of
time – Application referred outside of 28 day time limit – Acceptance of referral out of time not
granted – Industrial Relations Act 1979 (WA) s 29(3)

Result Application dismissed
Representation
Applicant Mr A Moore
Respondent Mr D Fewster
_________________________________________________________________________________________________________

Reasons for Decision
(Given extemporaneously and subsequently edited by the Commissioner)

1 On 2 July 2003 the applicant, Mr Anthony James Moore, made application to the Commission pursuant to section 29(1)(b)(i)
of the Industrial Relations Act 1979 (“the Act”) alleging that he had been harshly, oppressively and unfairly dismissed by the
respondent, NDC. There are two date stamps on the application. The other stamp displays a date of 15 July 2003. The date of
termination in the application is 10 February 2003. The application on its face was lodged 114 days out of time.

2 Section 29(3) of the Industrial Relations Act 1979, is a provision inserted to provide for a discretionary decision by the
Commission to accept an application beyond the 28 days time limit where, in the Commission’s view, it would be unfair not to
do so.

3 Section 29 of the Act, in part, reads as follows—
“(2) Subject to subsection (3), a referral under subsection (1)(b)(i) is to be made not later than 28 days after the day on

which the employee’s employment is terminated.
(3) The Commission may accept a referral by an employee under subsection (1)(b)(i) that is out of time if the

Commission considers that it would be unfair not to do so”.
4 Prima facie, however, by virtue of the time limit, a matter is required to be within time unless of course there is good reason for

it not to be so, and in that sense all applications are to be treated expeditiously.
5 The considerations relevant to whether it might be considered unfair not to accept the application are covered in the decision of

the Senior Commissioner in Anthony William Andrew v Metway Property Consultants and Auctioneers 82 WAIG 3260, and
the decisions therein referred to, being Clark v. Natures Cargo (1999) 95 IR 201 and Clark v. Ringwood Private Hospital
(1997) 74 IR 413. The factors to be taken into account, which are the factors that I consider relevant, are whether there is an
acceptable explanation for the delay, the merits of the substantive application, whether the applicant took steps to make it clear
to the respondent that he or she contested the termination, and the prejudice to the respondent. They are factors that are well
covered in those decisions, and should be applied in this instance.

6 I do not challenge the evidence given by Mr Moore or Mr Best. In respect of whether there is an acceptable explanation for the
delay, the explanation given by Mr Moore is that he depended upon his union. He left the matter in their hands and on
discovering that he himself needed to lodge an application, obtained the paperwork and lodged the application.

7 Section 29 allows an individual to make application before the Commission. It is then the applicant’s responsibility to ensure
that the application is properly made. Whereas it is very unfortunate that the union, on Mr Moore’s evidence, did not seek to
act on his behalf, and act promptly, it does not take away the responsibility upon him to bring forward his application in a
timely fashion. A timely fashion being 28 days.

8 The other point to be made is that once Mr Moore received the paperwork he then took some considerable time to complete the
paperwork and lodge the application. The application is in fact 114 days out of time, which on any assessment must seem to be
a long period out of time. Applications, by their nature, must be in time unless there is very good reason for them not to be so.
In respect of the first criterion then, the finding must be against the applicant.

9 In respect of whether there was any contest to the termination, it is Mr Moore’s evidence that he did not contest the
termination. Mr Best’s evidence is that he first heard of Mr Moore’s complaint when the application was served on the
respondent. Again, on that criterion the finding must be against the applicant.

10 In respect of prejudice to the respondent, the prejudice is the normal prejudice to the respondent, and that is to face an
application being out of time and face the prospect of that application succeeding and compensation potentially being awarded
against the respondent.

11 I then go to the last criterion that is the merits of the application. It is, I would say, unfortunate that the situation has arisen
whereby the applicant found himself in a situation whereby shortly after he was advised of his redundancy, the respondent
employed further staff. I can understand the frustration and unfairness that generated in Mr Moore. This arose from the
employer receiving an unexpected injection of capital. However, Mr Moore was in fact offered re-employment at that time.
This would have bearing on the issue of compensation, even if the application were successful.

12 I say no more about that. It is the evidence of Mr Moore that he knew for some time that the employer would have to effect
redundancies. So much so that prior to the date of termination Mr Moore sought advice from the union in January about the
question of redundancy. It is the evidence of both parties that Mr Moore received a rating of 3.6 on the selection process
criteria. There is no challenge to Mr Moore’s performance as an employee and, in fact, comments of “on the ball” and “quiet
achiever” are present in the performance assessment.
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13 However, [Exhibit R4] displays the rankings of the ten employees involved at Band 3, and Mr Moore was unfortunately placed
in the last four of that Band. Hence he was one of the four employees to be made redundant. The onus is on the applicant to
prove that the process was flawed or, alternatively, that there should have been someone else chosen instead of him. That is not
an onus discharged by the applicant today, but more relevantly, on the evidence of the applicant I do not consider that such a
finding is probable.

14 I should also say that it is clear that the decision to make redundant a number of employees was taken only after a fairly
extensive Australia wide process. That is the evidence of Mr Best, unchallenged, and is present in [Exhibit R2].

15 Clearly, this was a genuine case of redundancy, albeit the unfortunate situation arose past the date of the decision whereby new
funds appeared and others were employed.

16 I reiterate I can understand Mr Moore’s frustration about that, but that does not change the situation, being that in terms of the
merit of the application I must find against the applicant and say that there is little likelihood that Mr Moore could sustain a
finding of unfair dismissal should the matter be referred to full hearing.

17 That being the case, and they being my findings, I would not deem it unfair not to accept the referral of this application out of
time. The application will be dismissed.

_________

2003 WAIRC 09437
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES ANTHONY JAMES MOORE, APPLICANT
v.
NDC, RESPONDENT

CORAM COMMISSIONER S WOOD
DATE OF ORDER FRIDAY, 19 SEPTEMBER 2003
FILE NO. APPLICATION 1087 OF 2003
CITATION NO. 2003 WAIRC 09437
_________________________________________________________________________________________________________

Result Referral out of time not accepted; application dismissed
Representation
Applicant Mr A Moore
Respondent Mr D Fewster
_________________________________________________________________________________________________________

Order
HAVING heard Mr A Moore on his own behalf and Mr D Fewster on behalf of the respondent, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act, 1979, hereby—

(1) DECLARES that it would not be unfair not to accept Mr Moore’s referral under s.29(1)(b)(i).
(2) ORDERS that the application be dismissed.

(Sgd.) S. WOOD,
[L.S.] Commissioner.

____________________

2003 WAIRC 09325
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES ANTHONY JOHN SHARP, APPLICANT
v.
ARMOURGLASS AUSTRALIA PTY LTD, RESPONDENT

CORAM COMMISSIONER P E SCOTT
DATE WEDNESDAY, 10 SEPTEMBER 2003
FILE NO. APPLICATION 798 OF 2003
CITATION NO. 2003 WAIRC 09325
_________________________________________________________________________________________________________

Result Application to accept application out of time granted
Representation
Applicant Mr K Trainer (as agent)
Respondent Mr A Thompson (as agent)
_________________________________________________________________________________________________________

Reasons for Decision
1 On 22 May 2003, the applicant referred a claim pursuant to s.29(1)(b)(i) and (ii) to the Western Australian Industrial Relations

Commission (“the WA Commission”). The claim of harsh, oppressive and unfair dismissal pursuant to s.29(1)(b)(i) of the
Industrial Relations Act 1979 (“the Act”) relates to the applicant’s dismissal on 31 March 2003. Accordingly, the application
pursuant to s.29(i)(b)(i) is out of time as it was filed 23 days beyond the 28 day time limit set out in s.29(2) of the Act. The
applicant applies pursuant to s.29(3) of the Act that the Commission accept the application out of time.
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2 The Commission has heard evidence from the applicant that on 14 April 2003, he referred a claim pursuant to s.170CE(1) of
the Workplace Relations Act 1996 (Cth) (“the WR Act”) to the Australian Industrial Relations Commission (“the Australian
Commission”) claiming that the termination of his employment was harsh, unjust or unreasonable, and he sought “an amount
in respect of the remuneration lost, or likely to have been lost … because of the termination” (Exhibit A1). The applicant says
that he made the application to the Australian Commission in the following circumstances. After the termination, his wife
contacted the “Industrial Commission” and she had advised him that she had spoken to a gentleman who said that he would
send out all the necessary forms, and the forms he received were those which he filed with the Australian Commission on
9 April 2003.

3 On 2 May 2003 the application to the Australian Commission was listed for conference to be convened on 25 June
2003 (Exhibit A4).

4 The respondent says that on 30 April 2003, it filed notices with the Australian Commission firstly recording its appearance
(Exhibit A2) and secondly, a motion that the Australian Commission dismiss the application for want of jurisdiction (Exhibit
A3). There is no dispute now between the parties that the application to the Australian Commission was beyond the
jurisdiction of the Australian Commission. The respondent says that it served the notices that it filed upon the applicant by
regular mail. The respondent believes that the procedure of the Australian Commission is that a copy of such notices is also
forwarded by the Australian Commission to the other party, however, there was no evidence before me to support the latter
contention.

5 The respondent called evidence from Kimberley Charles Ash, the respondent’s Human Resources Manager to the effect that he
arranged the service of those documents, Exhibits A2 and A3.

6 The applicant says that he did not receive either of the notices. He says that he received a call from Ms Wrona of the Australian
Commission on around 13 May 2003 when she explained to him that there could be a problem with the application in the
Australian Commission and that he should seek some advice about that. The conference scheduled before Mr Negus had been
cancelled. The applicant then contacted Mr Trainer, engaged him as his agent and met with him for the first time on 15 May
2003 and later on 20 May 2003. The applicant says that the first time he saw Exhibits A2 and A3 was in the office of his agent
around 21 May 2003. Following that meeting, he issued instructions to Mr Trainer to prepare an application to this
Commission and this was filed on 21 May 2003.

7 As to the merits of the application in which the applicant claims that he has been harshly, oppressively or unfairly dismissed,
the applicant says that he was employed by the respondent as a Sales Manager. On Friday 30 April 2003, Mr Frank Tenaglia, a
director of the respondent, asked him to come outside and discuss a matter with him. Mr Tenaglia asked him if he was giving
away company information about the respondent and the way it did laminating of intruder glass, and he responded by denying
this. The applicant says that later that afternoon Mr Ash, another director of the respondent, and Mr Tenaglia asked him into
the office and again asked if he had been talking to Mike Walters regarding laminating. The company, Ellarode Pty Ltd, was a
client of the respondent with whom they had been dealing for approximately four years. The applicant says that he explained to
them that he had been talking about a completely different operation than that conducted by the respondent, that Mr Walters
was originally interested in supplying glass laminated on a glass to glass basis and that this was a completely different process
to that which the respondent was doing. The applicant says that he believed that Ellarode Pty Ltd had no intention of doing
anything remotely connected to that which the respondent was doing. The applicant says that he was also accused of setting up
members of the respondent’s staff to be employed by Ellarode Pty Ltd and he denied that this was true. He says that he was
then asked whether he had given Ellarode Pty Ltd information about a machine used by the respondent in the laminating
process. He says that the information that he was asked to provide had to do with the size of the mixer which the respondent
used and it had nothing to do with the way the respondent produced its intruder glass or attack glass. The request for that
information was made by Mr Walters who had been to the respondent’s Perth factory a number of times where these machines
were readily available and viewable.

8 The applicant says that Mr Ash told him that the company was seeking legal advice about the situation, and said that he, the
applicant, had been giving away company secrets. The applicant says that he denied that this was so, saying that he had been
loyal to the company for 5 years and would not give away that sort of information. He says that Mr Ash then told him that they
would leave it at that and Mr Ash would get legal advice and talk to the applicant on Monday.

9 On Monday 31 March 2003, in the afternoon, Mr Tenaglia came into the applicant’s office and said that following discussions
with the other directors, they wanted the applicant to sign a confidentiality agreement. The applicant said that he could not sign
anything like that without taking advice from his lawyers and, if it was acceptable, he would sign it the next day. The applicant
said that Mr Tenaglia said that that was ok. The applicant said that he then walked out of the office towards his car and Mr
Tenaglia asked him to come back to the office as Mr Tenaglia wanted to talk to him. He says that Mr Tenaglia told him that Mr
Trichardt and Mr Ash would not agree to delaying the matter, that they wanted him to sign the confidentiality agreement now,
that they would forget everything and get back to business. The applicant says that he could not do that, and said to Mr
Tenaglia “you do what you got to do”. I take the applicant’s evidence to mean that on 31 March 2003, his employment was
terminated following his discussion with Mr Tenaglia. The applicant subsequently received a letter of termination of
employment.

10 Mr Ash has given evidence the laminating done by the respondent includes glass to glass laminating. He says that the directors
had information which caused them to believe that the applicant had provided information to another company about the
respondent’s processes and equipment. Mr Ash says that the applicant refused to sign the confidentiality agreement and it was
intended to provide him with an official warning. He says that the applicant rejected that official warning because he still
believed that he had done nothing wrong. Mr Ash believed that Mr Tenaglia was attempting to resolve the matter with the
applicant.

11 Mr Ash says that the applicant did not receive the letter of termination and final pay for some time after the termination
because the respondent was expecting that the applicant would return to collect his pay. After some time, as the applicant had
not collected the notice of termination, it was posted to him.

12 The tests in a matter of this nature are set out in the Reasons for Decision of Kenner C, with whom I agreed, in Director
General of the Department for Education v Prem Singh Malik (FB) 2003 WAIRC 09090 of 20 August 2003, as follows—

“(a) Prima facie, time limits imposed by the Act are to be complied with and it is for an applicant to establish the
circumstances such that the discretion to extend time should be exercised in his or her favour;

(b) An extension of time is not automatic and the discretion residing with the Commission to extend time is for the
purpose of enabling the Commission to do justice between the parties;

(c) It is for an applicant to demonstrate that strict compliance with s 29(2) of the Act will work an injustice and be
unfair in all of the circumstances;
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(d) Considerations relevant to whether it would be unfair to not extend time include—
(i) the length of any delay;
(ii) the explanation for the delay;
(iii) steps taken if any, by the applicant to evidence non-acceptance of the termination of employment and

that it would be contested;
(iv) the merits of the substantive application in the sense that there is a sufficiently arguable case; and

(e) Whether there would be any prejudice to the respondent in granting the application to extend time although the
absence of prejudice to the respondent, without more, is not a sufficient basis of itself, to grant an application
for an extension of time.” “

13 In this case the length of the delay is some 23 days from the expiration of the time allowed in s.29(2).
14 The explanation for the delay is that the applicant filed in the wrong jurisdiction and that he did not receive notification of the

respondent’s objection regarding jurisdiction. As soon as he received communications from the Australian Commission about
that matter he sought advice and upon receiving that advice, immediately moved to file an application in this Commission.

15 As to the steps taken by him to evidence his non-acceptance of the termination, the applicant says that he clearly challenged the
termination by making an application to the Australian Commission. He says that the merits of the substantive application, in the
sense that there is a sufficiently arguable case, are that he denies that he was providing commercially sensitive information to
another company or working in a way which was contrary to his obligations to his employer, as alleged by the respondent.

16 The applicant says there is no prejudice to the respondent in granting the application to extend time.
17 Having considered this matter I note that the length of the delay is some 23 days. In the scheme of legislation, where the

requirement is to file within 28 days of the date of dismissal, 23 days is not a short period, nor is it a lengthy period.
18 The explanation for the delay is one which is quite reasonable in the circumstances, which include that this is a jurisdiction

which is supposed to be amenable to parties representing themselves in matters of this nature. Whilst they are entitled to obtain
representation through agents and solicitors, parties before the Commission ought be able to represent themselves. That does
not mean that they should be careless or tardy in obtaining information necessary to enable them to represent themselves and
pursue their cases diligently and efficiently. They ought to be sufficiently diligent to enable the matter to proceed without
undue difficulty, inconvenience, or cost to the other side or to the Commission. In this case, the applicant, through his wife,
appears to have sought advice from some person associated with the Australian Commission as to how to proceed with a claim
of unfair dismissal. He received what he thought was the necessary paperwork through the mail from what would appear to be
the Australian Commission. He read the forms provided to him and completed them. In answering a question about whether his
employment was covered by an award or an agreement including an Australian Workplace Agreement, he wrote that it was
covered by an agreement of sorts, as he understood it. He wrote “under contract agreement”. From my knowledge and
experience, many people who appear before this Commission have a very poor, if any, understanding of the formal instruments
which cover their employment. It should not be necessary that parties go to the expense of obtaining legal advice on matters
where on the face of it, the answer to a question might appear to be quite simple. The applicant appears to have concluded and
I find that he did so conclude, that his employment was covered by an agreement referred to in the form, and he proceeded to
fill it out and file it. Accordingly, I am satisfied that the explanation for the delay is one which should not prevent the applicant
from proceeding.

19 As to the steps taken by him to evidence his non-acceptance of the termination, quite clearly he has notified the employer
through filing the Form R18 Rule 31 in the Australian Commission, seeking relief in respect of the termination of his
employment. He did so within the time frame that would have been required for him to file an application in the WA
Commission. Therefore, he has taken reasonable steps to advise the respondent of his non-acceptance of the termination of
employment and that it would be contested.

20 As to the merits of the substantive application, it is not required that I determine those merits but merely make some finding
that there is evidence of merit in terms of an arguable case. The respondent appears to have terminated the employment based
on concerns that the applicant had provided commercially sensitive information and was co-operating with a competitor or
potential competitor. The applicant has denied that this is so. There is clearly dispute between the parties as to the nature of the
information being provided by the applicant, the assistance given to this other company, whether that company is a competitor
in the normal operations conducted by the respondent and whether the information being provided and the co-operation being
exhibited by the applicant was contrary to the applicant’s obligations to the respondent. Based on the applicant’s evidence, and
taking account of Mr Ash’s evidence, I find that there is an arguable case. There is also a question of the process applied by the
respondent in the termination of employment, or that that process constitutes another ground of unfairness, that the respondent
terminated the applicant’s employment when he said that he wanted an opportunity to get legal advice before signing a
confidentiality agreement. If that is a ground of the application that also constitutes an arguable case.

21 As to the prejudice to the respondent, the respondent says the position held by the applicant has not been filled, and is no
longer available because of a different business approach and structure. The fact that an employer has reorganised its business
does not alter the prospect that an order for reinstatement may be made, or compensation ordered if reinstatement is not
practicable. The reorganisation may militate against an order for reinstatement but it does not constitute a prejudice to the
respondent in an application to allow an application to be accepted out of time.

22 In all of the circumstances the application is to be received out of time on the basis that it would be unfair to prevent the
applicant from proceeding.

_________

2003 WAIRC 09324
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_________________________________________________________________________________________________________

Result Application to accept application out of time granted
_________________________________________________________________________________________________________

Order
HAVING heard Mr K Trainer (as agent) on behalf of the applicant and Mr A Thompson (as agent) on behalf of the respondent, the
Commission, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders—

THAT this application be accepted out of time.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.

____________________

2003 WAIRC 09439
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES PAUL FRANCIS WILSON, APPLICANT
v.
ROGER SMITH INDEPENDENT DISTILLERS, RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED FRIDAY, 19 SEPTEMBER 2003
FILE NO. APPLICATION 866 OF 2003
CITATION NO. 2003 WAIRC 09439
_________________________________________________________________________________________________________

Catchwords Termination of employment – Harsh, oppressive and unfair dismissal – Redundancy – Minimum
Conditions of Employment Act 1993 s 41(2) - Whether another employee should have been chosen -
Industrial Relations Act 1979 (WA) s 23 & s 29(1)(b)(i) – Fair go all round accorded – Not for
Commission to interfere - Application dismissed.

Result Application dismissed
Representation
Applicant Mr M Hynes of Counsel
Respondent Mr C Smith
_________________________________________________________________________________________________________

Reasons for Decision
1 This is an application pursuant to s.29(1)(b)(i) of the Industrial Relations Act, 1979 (“the Act”). Mr Wilson was employed as

an Area Sales Manager for the South West of the State by the respondent in March 2001. The respondent is in the business of
selling alcoholic beverages. Mr Wilson’s area of responsibility was for the majority of the time of his employment from
Mandurah to Esperance. He was based in Bunbury. For a time he also had responsibility for Kalgoorlie.

2 On 20 May 2003 Mr Wilson attended a meeting at Perth airport. In attendance were also Mr Roger Smith, General Manager,
Mr Paul Everitt, the new National Sales Manager and Mr Mike King the State Sales Manager. At that meeting he was given his
letter of termination [Exhibit A4] and he finished his employment that day. Mr Wilson was paid four weeks notice and six
weeks redundancy at his base rate of salary.

3 Mr Wilson claims that his dismissal was unfair as:
1. He does not accept the dismissal was due to a redundancy.
2. He says his contract was breached as there was no discussion as to the effects of the redundancy and no

compliance with the Minimum Conditions of Employment Act 1993.
3. If this were a redundancy then he should not have been chosen. He says 3 other employees Mr Craig Gurney, Mr

Paul Phillips and Mr Trevor Smyth were all employed by the respondent after he commenced. In Mr Wilson’s
view each of these employees, who were similarly employed as area sales managers, had less experience than him
and were less successful in their selling. Mr Wilson’s prime concern is that Mr Trevor Smyth took over his
territory albeit the territory was diminished and Mr Smyth had continued responsibility for the North West.

4 Mr Wilson says that his base salary was $40,000 per annum and in addition to that he received incentives which made his
salary in excess of $60,000. In addition to these payments Mr Wilson received a car, mobile phone and superannuation.

5 Mr Wilson’s evidence is that he had worked as a sales representative for a considerable time. Just prior to commencing with
the respondent he worked for British and American Tobacco and prior to that for South West Distributors. In each case he
worked in the capacity of a sales representative. His resume is displayed at [Exhibit A1]. When Mr Wilson commenced
employment with the respondent, he was told he needed to build up a market. He says in the first 3 to 4 months he trebled the
gross profit in that market.

6 Prior to his commencement there was not a sales representative in Bunbury or the South West. Sales representatives serviced
the region from the metropolitan area. Mr Wilson exhibits A2 and A3 as evidence of his earnings. He values his car at
$15,000 per annum.

7 At the time of his commencement the following sales representatives worked for the respondent. Mr David Harris, Mr Andrew
Fraser and Lorcan. Mr Peter Madigan was the State Sales Manager. Mr King commenced 3 months after the applicant in the
role of State Sales Manager and replaced Mr Madigan. Mr Gurney commenced in October 2001 when Lorcan ceased as a sales
representative. Mr Paul Phillips commenced in May 2002. Both Mr Gurney and Mr Phillips serviced the metropolitan area. In
June 2002 Trevor Smyth commenced with the respondent and was responsible for the North West region based in Karratha.

8 Mr Wilson says he enjoyed the company and was successful at his job. To evidence this he says he received numerous gifts for
achieving his personal targets, eg a flat screen television, a barbecue, a whipper snipper, a diamond ring and outdoor furniture.
At no time was he advised that his performance was deficient or was he given a warning about his performance or advice that
he might lose his job.
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9 Mr Wilson says that Mr King was aggressive in his approach. He would send text messages complete with expletives to all
sales representatives. At sales meetings Mr King had introduced a method called the Gimp award. The person with the lowest
sales for the month had to serve drinks to every other sales manager. At one point Mr Wilson challenged Mr King about his
derogatory comments.

10 On 19 May 2003 Mr Wilson says he received a message on his mobile phone directed to all sales representatives to attend a
meeting at Perth airport to meet the new national sales manager Mr Paul Everitt. On attending the meeting he discovered there
were no other sales representatives present and was suspicious. In attendance were Mr Everitt, Mr Smith and Mr King. He says
Mr Smith gave him a letter [Exhibit A4] at the beginning of the meeting which advised him of his termination. Mr Wilson
complains that the other sales representatives knew of his redundancy prior to him being advised. He says also that on
contacting a client the following day the client advised him that he was informed that a new sales representative from the North
West was taking over his territory. There was no discussion of alternatives at the meeting and Mr Wilson was not given a
chance to put his case to the managers. He says he asked that his termination payment be held back and advised that this was
not possible as the money was already on the way to his bank.

11 Mr Wilson was devastated by his dismissal. Mr Wilson says in relation to Mr Smyth, Mr Phillips and Mr Gurney that each of
them had been employed for less time. Their budget performance was not as good as him. He says this is despite the fact that
the South West was a harder territory to service and he was frequently out of telephone range when his business was dependent
on telephone contact. Exhibit A5 displays the confidential company figures for gross profit earned by each sales person.

12 The applicant has sought to mitigate his loss. He has attended two interviews and applied for a number of jobs. He has also
sent out letters seeking employment. Exhibit A6 displays the applications he has made. Exhibits A7a and A7b are the
references which he received from Mr King and Mr Smith respectively. The respondent does not seek to challenge that
Mr Wilson has properly sought to mitigate his loss. Finally Mr Wilson says he would have looked at relocation but he was not
given a chance. He says he would have looked at relocation if that was the only alternative that he had.

13 Under cross examination Mr Wilson admits that at the meeting on 19 May 2003 it was explained to him that a restructure was
necessary due to a downturn in profitability and that 11 sales staff as well as other staff were to be made redundant throughout
Australia. He says that the respondent confirmed at interview that he was not being made redundant due to his performance.
He spoke to Mr King the following day and his performance was not discussed during that conversation. He did not see the
Gimp award as being a humorous exercise in team building. Mr Wilson was suspicious that other sales people had been told
about his redundancy because they were not there at the meeting that he attended on 19 May 2003 and because a customer
spoke to him about his replacement on the following day.

14 Mr Trevor Smyth gave evidence that in late May 2003 he was asked by Mr King whether he was prepared to relocate to
Bunbury. He commenced with the company in May 2002 and was located in Karratha. He had no previous sales experience
but had previous experience in the hospitality industry. He says when he left Karratha the sales were still in the growth phase
and continued to be so. He was not surprised when he was asked to relocate and he was given about one week’s notice to
relocate. He had not lived in Bunbury prior to that time. Mr Smyth does not agree that his sales were less than the applicant. In
respect of the Gimp award he says that he received this award twice; he had no problems with the award. He denies that
Mr King ever referred to him in derogatory terms. He says he did not receive any gifts as incentives for his sales. Under cross
examination Mr Smyth says that he moved to Bunbury in about the second week of June. He does not cover all of the previous
territory of Mr Wilson.

15 Mr Paul Phillips gave evidence that he commenced with the respondent on 6 March 2002. In the first nine months of his
employment he had difficulty meeting budget. He says he received the Gimp award about three times and Mr Smyth received
it approximately twice. The Gimp award was not of concern to him; he says it was a bit of a fun thing. In comparison to
Mr Wilson’s sales he says on occasion his product sales were higher or his gross profit was higher. However, he says the
territories were completely different. His area was affected by the fact that it had been serviced by four different sales
representatives in recent times. He did not know Mr Wilson was to be made redundant and was told of this when he attended a
meeting at Perth airport on 20 May 2003. At that time he says he was advised that 19 or 20 people would be made redundant
Australia wide. He denies receiving abusive messages from Mr King.

16 Mr Craig Gurney gave evidence that he worked for the respondent in the Metropolitan area. He does not know how the sales
budgets are worked out, but they are set by the State Sales Manager. He says the gross profit and the percentage of budget
achieved are both important figures. When he first started his sales figures were not as good as the applicant. He received the
Gimp award once but does not have a problem with it. He denies that Mr King used abusive language in messages to him.

17 Evidence for the respondent was also given by Mr Roger Smith, General Manager, Sales and Marketing. In April 2003 Mr
Smith says the company had suffered a decline in market share and needed to urgently review the overheads and their level of
sales. It was decided to reduce the sales workforce Australia wide. One salesperson in Western Australia was to be made
redundant. The task of selecting who was to be made redundant was given to the State Sales Manager, Mr King. The decision
was left entirely to Mr King other than once he had made his decision this was then challenged by Mr Smith. Mr King gave his
reasons for selecting Mr Wilson for redundancy and these were accepted by Mr Smith. Mr Smith says the decision in relation
to the one redundancy in Western Australia was not made on the basis of age, race or performance. The need to keep up good
relations in the North West was a factor. The fact that the market in the South West was dominated by Coles, Woolworths and
Condellos, and these needs were either serviced by the State Manager or nationally, was also a factor.

18 At the meeting on 20 May 2003 Mr Smith says that Mr Wilson was called in first and was shown graphs in respect to the
performance of the company. He says Mr Wilson could not have been advised prior because he wished to keep the issues of
redundancy confidential so that his competitors and the industry would not find out. He handed Mr Wilson a letter of dismissal
and advised him that it was not an easy decision and it was not due to his performance. Mr Wilson was offered a redundancy
booklet and references. Mr Wilson rejected the booklet.

19 Under cross examination Mr Smith says that the actual nature of the territory and the ability of the sales representative are
factors which help decide what is the best way to organise the workforce. One has to look at a 6 to 12 months period to get an
accurate picture. He accepts that the applicant’s sales in terms of gross profit were higher than Mr Gurney, Mr Phillips and
Mr Smyth. The South West was a good area for sales and still had a lot of growth to go. Prior to the time of Mr Wilson’s
redundancy he had spoken to Mr Phillips and Mr Smyth about the need to improve their sales. He says Mr King based his
decision regarding the redundancy on what was best for the future of the company in Western Australia. Mr Wilson was asked
whether there was anything else the company could do for him. He was not simply given the letter at the commencement of the
meeting and then dismissed. Mr Smith says he drafted the letter of termination [Exhibit A4] the day prior and signed it on his
arrival in Perth that morning. During the meeting he says Mr Wilson did not have much to say.

20 Mr Mike King, State Sales Manager gave evidence that he was advised by Mr Smith to cut one sales position in Western
Australia. Mr King says that it was his decision as to who was to be made redundant, albeit he was challenged to justify his
decision by Mr Smith. He says the basis upon which he made the decision was that all sales areas need to be covered. He looked at
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the past sales performance of the sales people. He assessed their personalities and their skills. He assessed also the relationships
they had with clients and he needed a team that could work together in harmony in the future. In the meeting of 20 May 2003 he
says Mr Wilson asked why he was made redundant. He was told it was not because of performance but an overall judgement as to
who was best for the company going forward. After the meeting with Mr Wilson the other sales representatives were advised. Mr
King spoke to the applicant the next day but he says Mr Wilson was in no mood to talk. He reiterated that Mr Wilson was made
redundant not because of performance but due to the overall fit required by the company. He denies the selection process was
unfair and says that he took everything into account and made every effort in considering his decision.

21 With respect to Mr Phillips, Mr King says that Mr Phillips’ metropolitan area had lacked stability due to having had four
successive sales representatives. He says Mr Phillips was good with price points, signage and refrigeration which are all
necessary to sell product. Mr Smyth had developed good relations in the North West and these needed to be maintained. Mr
Gurney according to Mr King has the ability to be one of the best sales people for the respondent. He says he is a team player
and drives other sales persons to perform well. Mr King defended the Gimp award as a humorous team building award. He
says it was never raised with him that it was offensive. He denies that he sent offensive messages to staff. He does admit that
on occasion he uses forceful language. He is confident that the team he has retained will perform well in Western Australia.

22 Under cross examination Mr King disagrees that Mr Wilson’s sales figures were better than Mr Gurney, Mr Phillips and Mr
Smyth. He does agree that Mr Wilson’s aggregate sales figures were better than the other three. He denies that Mr Wilson
challenged his management style other than a casual challenge to the budget he was set, which Mr King says is usual for sales
people. He agrees that Mr Wilson had greater sales experience than the other three sales persons. Mr King says he has good
relationship personally with Mr Condello and the South West is dominated by Coles, Woolworths and the Condello business.
Mr King agrees that the decision to make Mr Wilson redundant was made before the meeting on 20 May 2003 and Mr Wilson
had no ability to challenge that decision. Mr Wilson thought he was coming to a sales meeting as it was necessary to keep the
redundancies confidential for commercial reasons. Mr King says that Mandurah is about a third of the business for the South
West territory. Mr Wilson was quite shocked when he was advised that he was to be made redundant. Prior to his termination
Mr King says he enjoyed cordial relations with Mr Wilson. They had been to each others homes for functions. He says the
sales team in Western Australia is a small team and is cohesive.

23 In summary the respondent says that considerable effort was put into making a decision as to who would be made redundant
throughout Australia and in Western Australia. The needs of the business required that 11 sales people would be made
redundant throughout Australia, one being in Western Australia. What the company looked for was “the best fit going
forward”. Sales territories had to be restructured and reallocated and hence one sales representative had to go in Western
Australia. It was decided that Mr Wilson was the person. The respondent maintains this process was in no way unfair.

24 On behalf of the applicant the actual need for the redundancy is challenged but in any event it is said that the applicant had a
better sales record than either Mr Gurney, Mr Phillips or Mr Smyth. He says [Exhibit A5] is proof of this. The decision to
make Mr Wilson redundant had been made before the meeting and it was unchallengeable. Mr Wilson was not given a chance
to discuss this or challenge this decision. The respondent did not consider the personal circumstances of Mr Wilson in terms of
his age, length of employment, his employability and his sales performance. In simple terms on behalf of the applicant it is said
that the respondent got the decision wrong. Mr Wilson had never been spoken to about his performance. Whereas Mr Smith
had spoken to both Mr Smyth and Mr Phillips prior to this time in order to improve their performance. Mr Wilson received
gifts for his performance, others did not, and he was not subjected to the Gimp award as frequently as others.

25 Mr Haynes’ submission on behalf of the applicant is that Mr Wilson’s evidence in chief was largely unchallenged and should be
accepted. The respondent breached both the provisions of the Minimum Conditions of Employment Act 1993 and the Commercial
Travellers Award in not discussing the matter with Mr Wilson. If they had had such a discussion, Counsel for applicant says that a
different decision would have been made. The applicant seeks reinstatement to his job with no loss of entitlements. Alternatively
counsel for the applicant says that Mr Wilson earned about $62,000 per annum and his package included a motor vehicle worth
$15,000 and superannuation of 8% worth $4,960 per annum. Counsel for the applicant claims that Mr Wilson is entitled to six
months compensation based on his former remuneration package as he is unlikely to achieve employment.

26 It is clear from the evidence that the company, due to a downturn in market share and profitability decided to make a number of
persons redundant throughout Australia. As part of this eleven sales people were to be made redundant including one in Western
Australia. Mr King was directed to select the person and how he was to manage a reduced sales force. Mr King chose to
reconfigure the sales areas due to the lesser number of sales persons available. He chose to service parts of the South West region
(i.e. Mandurah and parts of the wheat belt) with metropolitan representatives and to relocate Mr Smyth to Bunbury and have Mr
Smyth continue to service the North West and also the remainder of the South West region. He favoured keeping the sales team
absent Mr Wilson as the best fit for the company for the future. It is also clear from Mr King’s evidence that his decision was
queried by Mr Smith and a decision was taken to make Mr Wilson redundant. This decision was kept confidential and they
advised Mr Wilson on 20 May 2003. Mr Wilson was not given any opportunity to challenge this decision. The decision had been
taken and his letter of termination was handed to him at that meeting. Mr Wilson ceased employment on that day.

27 There is evidence in relation to an alleged inappropriate technique called the Gimp award. There is also evidence by Mr Wilson
regarding derogatory remarks made by Mr King towards sales persons and his otherwise abusive attitude. Mr Wilson simply says
that he challenged Mr King about his management style and was the only one to do so. All of this evidence is said to establish a
conflict between Mr Wilson and Mr King so as to shed doubt on the basis upon which Mr King made his decision to make Mr
Wilson redundant. The evidence of the other sales persons namely Mr Gurney, Mr Smyth and Mr Phillips is that they were not
offended by the Gimp award nor did Mr King make derogatory comments towards the sales staff. Mr Wilson otherwise says in
evidence he enjoyed working for the company. It was also at all times made clear to him that his redundancy was not due to his
performance. There was no complaint about his performance, either in terms of sales or otherwise.

28 In respect of this point I would favour the evidence given on behalf of the respondent. In his application Mr Wilson makes no
complaint about Mr King other than he says, “I am not seeking reinstatement because it would be untenable to continue to
work with a manager that has shown bias, an overall lack of support towards me, and shows preferential treatment within the
sales team.” I infer from the evidence given that the overall lack of support towards Mr Wilson relates to both his being
selected for redundancy and also he gave evidence that Mr King had only visited the South West twice. Mr Wilson complained
that Mr King had shown more support in assisting other sales representatives than he. Mr Wilson says he challenged Mr King
about his management style and Mr King says in return that he was not challenged about his style by Mr Wilson. Again in Mr
Wilson’s application he outlines the grounds for unfairness in his dismissal. He does not complain about the behaviour of Mr
King in these grounds other than he says:

“I have since discovered that the Sales Manager who has been covering the northern part of W. Australia is being
relocated to Bunbury to take the area over. I have more experience and I had been with the company longer than he has.
My sales area has also been longer established than his. As this is the case, I have been unfairly dismissed, not made
redundant.
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Since I joined the company 3 other sales managers have joined the WA team, including the manager who is to take my
area over, and my monthly sales figures have been consistently higher than theirs.”

29 Whilst the application is not a pleading and is not understandably comprehensive, I am strongly of the view in the context of
the evidence given and the application that the real concern of Mr Wilson is best expressed by the above quoted passage. He
believes that he was unfairly dealt with in that he believes that the three other persons, and in particular, Mr Smyth, should
have been chosen for redundancy instead of him. Mr Wilson in his view had been with the company longer, he had more
experience, his sales figures were better than those of Mr Smyth, Mr Phillips and Mr Gurney and he had established relations
within the South West region. I consider that it is on this basis that he challenged Mr King’s decision and that his complaints
about Mr King’s alleged behaviour and the Gimp award are designed post-hoc to bolster his case. Indeed Mr Wilson says quite
eagerly in evidence that he enjoyed working for the respondent. Having said that I do not return to this evidence.

30 In terms of assessing performance the most appropriate criterion to be used in my view is to compare the sales figures achieved
by each manager against their allocated budget. This criterion is different to simply comparing aggregate gross profit figures
earned. It is common ground that different budgets were set for different sales persons and different regions. There is no
evidence to suggest that these budgets were capricious or set unfairly. It is the evidence of the respondent that the territories of
each sales person were different and encountered different problems. This would seem to commonsensically be true. This
evidence is not challenged or diminished by Mr Wilson. Therefore I consider it misleading to simply take the gross profit
figures for each sales person. Instead performance against budget is I think a more appropriate assessment criterion. The table
below displays the monthly comparison of percentage of budget achieved for each sales person.

Paul Philby Trevor Craig
% % % %

31/10/01 110 25
30/11/01 109 78
31/12/01 102 59
31/01/02 100 64
27/02/02 81 52
28/03/02 73 70
30/04/02 86 83
31/05/02 105 56 95
28/06/02 82 43 75 41
31/07/02 55 52 107 93
30/08/02 69 53 65 56
30/09/02 62 37 76 53
31/10/02 49 71 45 59
Nov 55 62 74 59
Dec 73 64 36 67
Jan ‘03 96 91 51 81
Feb 76 77 94 71
March 99 72 81 88
April 69 75 86 88
May 36 48 85 53

31 I do not believe that there is a clear pattern of superior performance by Mr Wilson that can be derived from these figures.
Undoubtedly, Mr Wilson performed better in aggregate terms, i.e. aggregate gross profit, than the other three sales managers.
This is the evidence of Mr King. However, this is not the only criterion used by the respondent for assessing performance or
for deciding as to who would be made redundant. In my view, as I have stated, it is not the best criterion to use for assessing
sales performance. I should say also that I do not accept that it was inherently unfair of the respondent not to use the length of
service with the respondent as one of the criterion for assessing redundancy.

32 The respondent has discharged their onus to prove that the dismissal was in fact a redundancy. The applicant has not
discharged his onus to prove the dismissal was unfair and that either Mr Smyth, Mr Phillips or Mr Gurney should have been
chosen instead of him. The respondent has given evidence of the criteria and process used to select Mr Wilson for redundancy.
There is nothing flawed in the criteria used in my view.

33 In relation to the process there has been no breach of s.41 of the Minimum Conditions of Employment Act 1993. Mr Wilson
was advised of the decision in person shortly after it was made. The reasons were explained to him. He complains that other
employees knew he was to be made redundant. This claim cannot be sustained on the evidence. The evidence for the
respondent, which I accept, is that the other sales managers met with management following Mr Wilson’s discussion and were
told of his redundancy at that time. The evidence of Mr Wilson is that a customer told him of the change in personnel the next
day. There is nothing undue or unfair in this being known to customers at that point in time. Mr Wilson was offered some
moderate assistance which he did not take up. He was given good references and an appropriate payment, which he does not
challenge. The alternatives were limited in that one sales manager had to go. Unfortunately for Mr Wilson it was him and it
was difficult to understand and difficult personally. Having said that, it is not for the Commission to interfere unless the right
to terminate an employee’s services has been abused. The assessment of a fair go all round (Undercliffe Nursing Home –v-
Federated Miscellaneous Workers’ Union of Australia, Hospital, Service and Miscellaneous, WA Branch 65 WAIG 385) is a
balancing of the interests of the employer and employee and I do not find that Mr Wilson has been denied a fair go.
Accordingly, I would order that the application be dismissed.

_________



83 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 3409

2003 WAIRC 09440
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES PAUL FRANCIS WILSON, APPLICANT
v.
ROGER SMITH INDEPENDENT DISTILLERS, RESPONDENT

CORAM COMMISSIONER S WOOD
DATE OF ORDER FRIDAY, 19 SEPTEMBER 2003
FILE NO. APPLICATION 866 OF 2003
CITATION NO. 2003 WAIRC 09440
_________________________________________________________________________________________________________

Result Application dismissed
Representation
Applicant Mr M Hynes of Counsel
Respondent Mr C Smith
_________________________________________________________________________________________________________

Order
HAVING heard Mr M Hynes of Counsel on behalf of the applicant and Mr C Smith on behalf of the respondent, the Commission,
pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders—

THAT the application be and is hereby dismissed.
(Sgd.) S. WOOD,

[L.S.] Commissioner.

SECTION 29 (1)(b)—Notation of—
Parties File Number Commissioner Result

Adrian Paul John Richwood Accountants; Bert
Van Dijk

1233/2003 WOOD C Discontinued

Alan Angus Mr Neil Watson, On Hold
Marketing

362/2003 HARRISON C Discontinued

Amanda Horstmann Heiko Plange - Chief Executive
Officer Fundraising Management
Consultants Pty Ltd

794/2003 BEECH SC Discontinued

Anne Evans Gepro Pty Ltd 392/2003 HARRISON C Discontinued
Anne Petrina Lenehan Quistar Pty Ltd T/A Dongara

Motor Hotel
1166/2003 HARRISON C Dismissed

Ashley Lloyd Mathews National Rental Corporation Ltd
ACN 086 387 706

206/2003 SCOTT C Discontinued

Audra Bain City of Melville (ABN
81152433900)

250/2003 SCOTT C Discontinued

Barbara Jayne Lester Merredin Club Inc 1190/2003 GREGOR C Discontinued
Barry Anthony Santich Benny Peter Roncio &

Beniamino Roncio & Westwood
Asset Pty Ltd T/F Westwood
Unit Trust T/A Newport Hotel

1021/2003 COLEMAN CC Discontinued

Barry David Haycock B Digital Ltd t/a B Clear and
Simple

1870/2002 COLEMAN CC Discontinued

Beryl Jean Axell Activ Foundation Incorporated 820/2003 WOOD C Discontinued
Bradley David Purcell Mackerel Islands Pty Ltd

(Chairman: Rob Ladyman)
415/2003 COLEMAN CC Discontinued

Brendon Lee Lawson Autoco Holdings Pty Ltd 608/2003 GREGOR C Discontinued
Brett Leslie Lyon Bryan Hubbard of Down Under

Auto Services Pty Ltd
809/2003 WOOD C Discontinued

Brian Dickie Steel Line Garage Doors 943/2003 KENNER C Discontinued
Briar Robin Leece Yakanarra Community School 1092/2003 SCOTT C Discontinued
Carmella Teresa Shaw Wayne Chamberlain – Resolve

Finance Pty Ltd
535/2003 WOOD C Discontinued

Carolyn Tomich Foodland Associated Ltd 1055/2003 KENNER C Discontinued
Charles Grundy Clearwater Trust Clearwater P/L

ATFT Trading As Elvins Air
Conditioning

1179/2003 WOOD C Discontinued

Cherly Anderson E'Co Australia Pty Ltd 1587/2002 WOOD C Discontinued
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Parties File Number Commissioner Result
Chloe Qiufang Wan Roxstead Holdings t/a Roxon

Enterprises
385/2003 KENNER C Dismissed

Cosimo Emanuele Malcolm D'Cruz (Production
Manager) at "Roofmart"

573/2003 WOOD C Discontinued

Daniel Desmond Ravenscroft Kim Biddle Owner and
Supervisor of Biddle Drilling Pty
Ltd

440/2003 HARRISON C Discontinued

Daniel F Hope MG Rover Vince Barbagello 950/2003 HARRISON C Discontinued
David Brian La'Brooy Boradwater Pagoda Hotel

(Trading As: Pagoda Food &
Beverage P/L)

1098/2003 WOOD C Discontinued

David Gordon Lachlan Bird 399/2003 COLEMAN CC Discontinued
David Katzir Glynn Schragger of Bagels on

Beaufort
362/2003 WOOD C Discontinued

Deanne Cook TP Transport 1050/2003 HARRISON C Discontinued
Debbie Collins Farm Fresh Food Market 858/2003 KENNER C Discontinued
Deborah Jayne Hammond Kidz Biz Child Care Centre 1795/2002 COLEMAN CC Dismissed
Desmond Hintz AD Martin Pty Ltd, Liquor

Barons Melville
822/2003 WOOD C Discontinued

Dwayne White Pyrc Consulting 930/2003 KENNER C Discontinued
Edward John Page Carl Parkhouse, Carree

Investments Pty Ltd
1164/2003 HARRISON C Discontinued

Edwina Egerton-Warbutron Corridors Inc 1890/2002 KENNER C Discontinued
Elizabeth Craig Walkabout Souvenirs 806/2003 KENNER C Discontinued
Elizabeth Katzir Glynn Schragger of Bagels on

Beaufort
920/2003 WOOD C Discontinued

Eric Noel Henning Wavemaster International Pty
Ltd

286/2003 COLEMAN CC Discontinued

Fay Doris Arif Honeywell Solutions 1113/2003 WOOD C Discontinued
Felicity Aneta Louis Smith Cannington Skin Cancer Clinic 1973/2002 COLEMAN CC Discontinued
For Leng Chin Burswood Catering and

Entertainment Pty Ltd
1172/2003 WOOD C Discontinued

Gabrielle Boreato Arca, Angela La Cava 830/2003 KENNER C Discontinued
Gavin Williams Mitch Vickers and Associates 610/2003 KENNER C Discontinued
Glenn Barrett Faraday Furniture 953/2003 KENNER C Discontinued
Graeme Kirby Stevens Royal Life Saving Society

Australia
1435/2002 HARRISON C Discontinued

Grant Brendon Corkery Tox Free Solutions Australia Eli
Ecologic Australia

508/2003 COLEMAN CC Discontinued

Hin Tan AGC Rural Pty Ltd 709/2003 KENNER C Discontinued
Irene Bushell Young Australia League Inc 613/2003 KENNER C Discontinued
Jacqueline Griffiths Fortron Insurance Group Limited 807/2003 WOOD C Discontinued
James Dinneen City of Fremantle 823/2003 BEECH SC Discontinued
James Reginald Stokes Crushing Services International 1266/2003 COLEMAN CC Discontinued
Jane Hunter-Roe Linley Jones & Associates Pty

Ltd
822/2001 COLEMAN CC Discontinued

Janine Gaye Erskine Sharon Marshall 8/2003 COLEMAN CC Discontinued
Janine Pierre Frances Corless, Director 977/2003 WOOD C Discontinued
Jason Charles Russel Cowan Tox Free Solutions Australia Eli

Ecologic Australia
506/2003 COLEMAN CC Discontinued

Jeffrey Spencer Charter Plumbing & Gas 1039/2003 SCOTT C Discontinued
Jeffrey Stanley Pallace Label Power 1035/2003 GREGOR C Discontinued
Jemma Campbell Nautronix Ltd 951/2003 KENNER C Discontinued
Jeremy Paul Van Schie Polyflor Australia Pty Ltd 856/2003 GREGOR C Discontinued
Joan Westerman Yakanarra Community School 1093/2003 SCOTT C Discontinued
John Anthony La Macchia Australian Fast Food (Chicken

Treat)
1138/2003 WOOD C Discontinued

Judith Louise Spice King & Brown 341/2003 WOOD C Discontinued
Julie Anne Banks Murray Districts Auto One 1080/2003 SCOTT C Discontinued
Jurgen Rene Koch Command-A-Com ,Mr Vince

Cavallaro Director
862/2003 BEECH SC Discontinued
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Parties File Number Commissioner Result
Justin Peter Richards Telstra Corporation Limited

ACN 051 775 556 ,ABN
33 051 775 556

1018/2003 GREGOR C Discontinued

Kale Harrison Bin Rawlinson Delron Cleaning Pty Ltd 1902/2002 COLEMAN CC Discontinued
Kari Patricia Gray Robyn Shirley Houlahan/Jontue

Salon
850/2003 HARRISON C Discontinued

Karina Lian McKelvie Sunny Sign Company 1207/2003 Discontinued
Katie Ann Larkin Terry Lee 1489/2001 GREGOR C Discontinued
Keith Andrew Healy Glynn Schragger 995/2003 WOOD C Discontinued
Keith George Pearman British American Tobacco

Australia
855/2003 BEECH SC Discontinued

Kelly Patricia Cassells Little Peoples Place 925/2003 GREGOR C Discontinued
Kenneth George Shorto Chubb Security Services Limited 1076/2003 WOOD C Discontinued
Kenneth John Thompson Bannor Pty Ltd Paul Nicholls &

Steven Nicholls Perth Home
Improvement Centre

831/2003 WOOD C Discontinued

Kim Seng Chua River of Life Community
Church

586/2003 KENNER C Discontinued

Leslie Featherstone BHP Billiton Iron Ore Pty Ltd 332/2003 SCOTT C Discontinued
Leslie Tokolyi Business Development

Association (North West
Metropolitan) Inc

824/2003 WOOD C Discontinued

Lisa Groat Super Cheap Auto Pty Ltd 716/2003 KENNER C Discontinued
Lloyd Van Schellebeck CDM Australia Pty Ltd 596/2003 HARRISON C Discontinued
Margaret May Westren Terry Bailey - Mills and Wares 1079/2003 GREGOR C Discontinued
Margery Grace Bristowe Awaroa Nominees Pty Ltd As

Trustee For The R.G. Russell
Family Trust, Trading As
Cockburn Electrical Company

1101/2003 GREGOR C Discontinued

Mark Andrew Donaldson Modern Group t/a Austfront Pty
Ltd

550/2003 WOOD C Discontinued

Mark Anthony Nottle Trakwest Kurrajong Transport ,
Ontrak Transport

965/2003 SCOTT C Discontinued

Mark Hatton Cooperative Plumbing Supplies 1125/2003 GREGOR C Discontinued
Mark Reginald Scott Northern Territory Fuels

Proprietory Limited
1058/2003 Discontinued

Naomi Louise Pietracatella Barklee Holdings Pty Ltd 1104/2003 GREGOR C Discontinued
Narelle Ruth Davidson Coles Supermarkets Australia

Pty Ltd T/a Coles Supermarkets
1911/2002 BEECH SC Discontinued

Natalie Maureen Kirby Swimwest Swim Schools 1261/2003 Discontinued
Nathan Andrew Arrowsmith Russell Gidley 1821/2002 COLEMAN CC Discontinued
Nathan Randall Thompson W.A. Shed Company - G

Robertson and C Joy
994/2003 SCOTT C Discontinued

Nigel John Cameron OSB Operations Pty Ltd (ABN
79 095 412 445)

1064/2003 GREGOR C Discontinued

Nigel Smart Summit Homes Group 1070/2003 KENNER C Discontinued
Olivia Louise Calverley Westco Jeans Pty Ltd 795/2003 WOOD C Discontinued
Patricia Lim Department of Premier and

Cabinet
183/2002 KENNER C Discontinued

Patricia Procter Farm Fresh Food Market 859/2003 KENNER C Discontinued
Patrick Joseph O'Sullivan Cooks Construction 43/2003 WOOD C Discontinued
Peta Danielle Langmaid Dr. Maysa Abu Laban, Al Nour

Clinic
1189/2003 WOOD C Discontinued

Peter Henderson McWhirter Drilling Solutions 1274/2003 WOOD C Discontinued
Quintin Robert Lette Wall Street (Aust) Pty Ltd 435/2003 COLEMAN CC Discontinued
Rebecca Hutchings Lisa and Bryan Slater - Oasis

Restaurant
584/2003 GREGOR C Discontinued

Reginald Cowie MacMahon Underground Pty Ltd 2089/2002 HARRISON C Discontinued
Reston Clifford Wall Monck M Simonson Australia Pty Ltd 325/2003 COLEMAN CC Discontinued
Revd Dr William Jenkins Penrhos College 1195/2003 WOOD C Discontinued
Richard Gilberd South West Express Transport 1196/2003 KENNER C Discontinued
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Parties File Number Commissioner Result
Richard John Harvey Steve Guest, Guest Bros

Transport
1234/2003 GREGOR C Discontinued

Rick Francis Garlick L.S.Pty Ltd 1170/2003 WOOD C Discontinued
Ronald MacGillivray Trevor Roller Shutters (WA) Pty

Ltd
1112/2003 WOOD C Discontinued

Ross George Allen Subilabs Pty Ltd 1115/2003 GREGOR C Discontinued
Sandee Lippiatt KJ Byrne & LM Byrne 839/2003 BEECH SC Discontinued
Sandra Fay Arnason Tena and Terry Wheeler t/as

Windsong Valley Alpacas (ABN
97 214 907 699)

1082/2003 GREGOR C Discontinued

Shaun Ashley Croker Vet Centre Pty Ltd 967/2003 COLEMAN CC Discontinued
Stefanie Locher Paul Michael Murphy,

Casanovas Hair Design
Mandurah Forum

1105/2003 GREGOR C Discontinued

Stephen Gerald Luke Oxford Spare's 1186/2003 WOOD C Discontinued
Sucheera Rocky Senses Investments Pty Ltd T/A

Ultracare Drycleaners
1016/2003 GREGOR C Discontinued

Susan Fussell West Can Cleaning Services 1078/2003 KENNER C Discontinued
Thomas Wesley Barrow Intersectional Linemarkers 1243/2003 KENNER C Dismissed
Tim Miller Spotless Services Aust Ltd T/A

SSL Nationwide Facilities
Management

1705/2002 SCOTT C Discontinued

Timothy Veech Community and Public Service
Union

1625/2002 HARRISON C Discontinued

Tony Vickers Mr Kim Strickland as Deed
Administrator of Baywave Pty
Ltd ACN 083 506 623 Trading
as "Red Plains Tavern" and
"South Hedland Motel"

282/2003 HARRISON C Discontinued

Tracey Boogaard Peel Youth Programme 191/2003 COLEMAN CC Discontinued
Tracy Tuckey Ultraceuticals Pty Ltd 451/2003 BEECH SC Discontinued
Trevor Paul Clapton Leo and Veronica Howman,

Perth International Tourist Park
373/2003 COLEMAN CC Discontinued

Viriama Atai-Tukuniu Canon Foods Services Pty Ltd 818/2003 WOOD C Discontinued
Wade Walton Foodland Associated Limited 974/2003 WOOD C Discontinued
Wayne John Carson Blue Seas Pearling Company 934/2003 BEECH SC Discontinued
Wendy Brockbank ZoneSport Limited 366/2003 GREGOR C Discontinued
Wendy Denise Draper Liz Davenport 1204/2003 SCOTT C Discontinued
Wendy Hillman Super Cheap Auto Pty Ltd 605/2003 KENNER C Discontinued
William Edward Ward Wilson Parking 1992 Pty Ltd 800/2003 HARRISON C Discontinued

CONFERENCES—Matters arising out of—
2003 WAIRC 09266

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS,

APPLICANT
v.
CONA-STRUCT PTY LTD, HORIZON CONSTRUCTIONS PTY LTD TRADING AS HORIZON
CONCRETING, STARPATH INVESTMENTS PTY LTD, GS & C NORMANTON, REOFAST
STEELFIXING, STARPATH INVESTMENTS PTY LTD, RESPONDENTS

CORAM COMMISSIONER J F GREGOR
DATE MONDAY, 8 SEPTEMBER 2003
FILE NOS C149 OF 2003, C150 OF 2003, C151 OF 2003, C154 OF 2003, C157 OF 2003, C158 OF 2003
CITATION NO. 2003 WAIRC 09266
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_________________________________________________________________________________________________________

Catchwords Site allowances – Principles discussed – Existing provisions otiose - Dismissed
Result Dismissed
Representation
Applicant Ms K. Scoble, of Counsel, appeared for the Applicant Union
Respondent Mr K. Richardson and with him Ms J. Alilovic, of Counsel, appeared for the Respondents
_________________________________________________________________________________________________________

Reasons for Decision
1 These matters are referred to the Commission for arbitration in accordance with the powers said to be vested in the

Commission to consider such claims in Clause 8(16) Site Allowances (the site allowance clause) of the Building Trades
(Construction) Award 1987 No. R14 of 1978 (the Award).

2 As the Commission intends discuss the implications and applicability of the sub-clause in contemporary times it is necessary
that it be included in full—

“(16) Site Allowances
The Union on behalf of its members may request an employer to consider a site allowance to compensate for all
special factors and/or disabilities on a project.
Where the parties have considered the merit of the claim and have agreed on a proposed rate, it shall be
referred to the Commission for ratification.
Where agreement cannot be reached, the parties shall refer the matter to the Commission which shall determine
an appropriate rate, if any, to compensate for such special factors and/or disabilities: Provided, however, that
the Commission may determine that such site allowance shall be paid in lieu of any of the special rates related
to conditions on the site as prescribed in Clause 9 subclause (1).
The Commission shall ratify or determine such matters on the criteria outlined in the Full Bench Decision of the
Conciliation and Arbitration Commission dated February 25, 1983 (Print F1957).
Where the procedure prescribed by this subclause is being followed, work shall continue normally.
A site allowance determined in accordance with this subclause shall be deemed to be prescribed by this
Award.”

3 The origins of the Award need to be examined. The Award had its genesis with the issue of an interim Award called the
Building Trades (Construction) Award 14A of 1975 (the interim Award) by Commissioner Cort on 14th June 1975. That
interim Award was made in recognition that the National Building Trades (Construction) Award 1975 had been made by of the
then Australian Conciliation and Arbitration Commission (the Federal Commission) and was applicable to the employment of
workers engaged on construction work across sites in various Australian States and which the Unions, party to the interim
Award, thought the provisions of which should apply in Western Australia.

4 The interim Award was of a different nature to Awards previously made by this Commission in that it was a paid rates Award,
prescribing the maximum rates to be paid to employees to which it applied. In making the interim Award the Commission
accepted the maximum rates concept. It also accepted there would be circumstances on some construction projects where it
may be appropriate to fix different rates of pay, a principle which had been accepted in other States. It was also accepted that
on some Western Australian construction projects payments were already being made in excess of the minimum rates
previously prescribed in the Building Trades Award No. 31 of 1966 and those payments should continue on those projects,
therefore those projects were named and embodied into the Award (1975 55 WAIG 554).

5 It was the intention of the parties that the Award remove the possibility of any claim being made for over award payments and
none were expected to arise in the future. However it was conceded that the paid rate would apply leaving aside those projects
for which it may be proper to fix different rates of pay.

6 No enabling clause to allow these different rates of pay to be fixed was included in the interim Award.
7 The evolution of the Award continued in 1979 when a new Award was dealt with by the Commission and the extant Award

was issued. Again the Award reflected the provisions of the National Building Awards, which covered both tradesmen and
labourers and was a mirror of those awards to that extent. The site allowance clause under review here was still not included in
the Award.

8 The predecessor to the site allowance clause appears to have entered the Award by consent on 8th May (1982 62 WAIG 1265)
when there was amendment approved by the Commission. Clause 8. Wages (17) contained a provision in the following
terms—

“Where a dispute arises on any site as to the proper level of allowances or as to the proper application of allowances in
this award, a party may notify the Western Australian Industrial Commission of such dispute and the Commission shall
determine the proper amount of allowances to provide such proper rates as thought necessary to compensate for special
factors or disabilities associated with work at that site.
Such site allowance shall be deemed to be prescribed by this award and shall apply in accordance with the terms of the
order made.
Provided however that the Commission may determine that such site allowances shall be paid in lieu of any of the special
rates related to conditions on the site as prescribed by Clause 9. – Special Rates and Provisions of this award.”

9 This amendment followed similar amendments made to the Federal parent Awards.
10 In 1983 the Federal Commission was dealing with a series of disputes over site allowances across various States. One of the

Awards which were under consideration was the Building Construction Award and Builders’ Labourers Award. The Federal
Commission was also examining the National Building Trades Construction Award, various plumbing Awards and the
Australian Workers Union Construction and Maintenance Award.

11 The enabling clause of the Building Construction and Builders’ Labourers Award (BC & BL Award) relating to creation of site
allowances were not effective in stopping industrial action and by consent there was an amendment to the BC & BL Award
which provided that all of these disputes would be determined by the Federal Commission and the Union party would, by
award provision, forego any industrial action in respect of such claims.

12 At the time Federal Commission was fixing site allowances, including some allowances. For Western Australian projects such
as the Alcoa Kwinana Pinjarra and Wagerup Refineries and the construction of the Muja Power Station.
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13 In 1982 the National Wage Decision implemented a wage pause (Print F1600). In dealing with the extant applications for site
allowance claims at the time Commissioner Merriman referred the matter to the President who created a Full Bench under
s.34 of the Industrial Relations Act, Cwth.

14 The reference sought a ruling to enable the Commission to consider the applicability of Guideline 3 of the then Guidelines
which dealt with the circumstances in which existing Award allowances or service increments would be permitted or new
allowances be created.

15 This follows the 1982 Wage Case decision of the Federal Commission which had concluded that the economy was in recession
with a further decline predicted, that another wage round could not be afforded and therefore there was to be a pause in
increases to wages (the Wage Pause).

16 It was against the background of a policy wage restraint which would have to be displayed before any proposal for increases in
wages, salaries or allowances would be granted that the Full Bench of the Commission considered the site allowances claim in
Sapri Construction Pty Ltd and Amalgamated Society of Carpenters and Joiners. The Building Workers’ Industrial Union of
Australia and Holdworthy Constructions Pty Ltd, Civil and Civic Pty Ltd and The Amalgamated Society of Carpenters and
Joiners of Australia and Another, Australian Building Construction Employees’ and Builders Labourers’ Federation and
Others and Gardner Bros and Others, Australian Building Construction Employees’ and Builders Labourers’ Federation and
Others and Transfields (MD Print F1957). This case became known as the Sapri Case. In its Reasons for Decision the Federal
Commission established the rules to be applied for the grant of new site allowances.

17 The Commission noted in page 9 of its Decision that it had been the practice in the industry for some time for a site allowance
to apply on major building projects and on various metropolitan building sites. Generally speaking these had been assessed on
the basis of existing disabilities on the sites and were in most cases paid in lieu of special rates. There had been a further factor
in built for over award payments or attraction rates.

18 The Full Bench concluded that the type of approach that had been taken prior to the Wage Pause should apply and set out the
following criteria—

“(i) In relation to a claim for a new site allowance the first issue to be decided is whether the site is one for which an
allowance is appropriate. As the unions acknowledged, not all projects attract an allowance. The test is whether at
23 December 1982 the site would have attracted such an allowance. It would be quite contrary to the intention of
the wage pause to grant a site allowance for areas or circumstances where one would not have customarily applied
or in any other way to create a precedent for the extension of site allowances beyond the areas or circumstances to
which they have previously applied.

(ii) As to the question of any allowance, this should be assessed on the same basis as immediately prior to 23 December
and therefore the level should not exceed what would have been appropriate at that date for the circumstances on
the site.

(iii) Fixation of a new site allowance should have no regard to other site allowances, even in the immediate area, which
have not been assessed by the Commission or where the Commission is not satisfied that the amount agreed
between the parties is appropriate.

(iv) The foregoing applies to all claims for site allowances made before 23 December 1982 and not determined at that
date as well as new claims after that date.”

19 This approach to the fixing of allowances was accepted across Australia and led to an amendment to the Award so that the
1983 Sapri Decision became the test to be applied (1986 66 WAIG 1465).

20 The first issue to be decided is whether the site is one on which a site allowance is appropriate. There is nothing in Sapri which
indicates what basis should be used against which to measure such a determination. Sapri goes on to say for the first rule that
the test is whether at 23rd December 1982 the site would have attracted such an allowance. If an allowance would not have
been granted then it would be contrary to the intension of the Wage Pause grant one post 23 December 1982 because it would
create a precedent for extension to other areas.

21 The quantum of any allowance was to be assessed on the same basis as immediately before 23 December 1982,
22 There is no assistance to be found in Sapri as to how that quantum would be established other than that it might be in lieu of

other disability allowances being paid on the site. Thirdly the quantum of the new allowance was not to be assessed with
reference to other site allowances which have not been assessed by the Commission.

23 The application of these tests over 20 years later is problematic. It has been suggested by Mr Richardson in his submissions
that the tests are now otiose by passage of time. The tests are even more questionable because in 1989 the Federal Commission
constituted an Inquiry into the Building Construction Industry (the Inquiry) under a quorum headed by Justice Maddern, the
President of the Commission. The Inquiry concluded that the paid rates award made in 1975 were to be reconstructed as
minimum rates award and as part of that reconstruction there would be properly fixed minimum rates with appropriate levels of
supplementary payments (Print F9770).

24 The Inquiry decided that any disputes between parties concerning what were termed ‘attraction rates’ should be treated as
amendments to vary the Award. The Federal Commission was not to recommend the aggregation of disability payments. The
idea was that disabilities experienced by employees in the industry should properly be reflected in relevant Awards but at
appropriate levels.

25 The Inquiry expressed concern about the attitude of industry participants to contract reimbursement and that practices in
relation to reimbursement had a significant impact on the escalation of site allowances. Those practices made the task of
Industrial Tribunals difficult in that the level of site allowance fixed on one site has created dissatisfaction on others. The
Inquiry held that the Commission was not to be concerned about commercial relationships and opined that the attitude adopted
by the parties to reimbursement formulae in contracts had been responsible for increases for site allowances.

26 One could well make the observation that in this respect not much has changed over the next 14 years. However what has
changed is that because there is no record of the reasons why site allowances would have been made in 1983 there is grave
difficulty for the Commission to make a proper assessment of the amount of site allowances to be paid now.

27 In my respectful view the current provisions under which the Commission is asked to fix these allowances are now incapable
of application. It is impossible to use them as a guide to properly fix site allowances and it is a matter to which the parties to
the Award in Western Australia should give their immediate attention. It is clear that if the integrity of the mirror of National
award conditions was to be maintained when the provisions were removed in 1989 from the National Building Industry
Awards upon which the current the State provisions are based, that the same should have happened in the State Award. In my
view the efficacy of using the Sapri Tests to fix contemporary site allowance payments is in grave doubt and on the two
applications which I had to consider in this case I have come to the conclusion that I am unable to reach a decision which
would be sensibly based upon provisions set out in Clause 8(16).
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28 I make the following observations about the sites. The Gosnells Council building is a simple basement with two storey
construction. On the day of the visit there was nothing at all unusual to be seen on the site. It was well managed; the house-
keeping was good. There was nothing that in the Commission’s long experience in the building industry, an experience I
believe I am entitled to apply, which would indicate that site was exceptional in any way.

29 The site at Belmont is construction of a four storey building. It was similarly another straight forward construction project
except that areas of the site were being used to form slabs for tilt up construction and there was the potential for congested
areas on the site for delivery of goods. The Commission could picture that if a quantity materials arrived at the site the lay
down areas could become congested. However whether the congestion could be such as to base a site allowance on is
speculative because there were no materials on the day of inspection.

30 I can therefore find no reason why I would grant a site allowance on the basis that either the site was exceptional in the
disabilities present.

31 The original site allowances in 1982 and 1983 referred to in Sapri did give some consideration to attraction payments
arrangements that had been made by the parties. However none of those are quantified in the Sapri Decision and there is no
information upon which the Commission could draw to make a contemporary comparison in the Western Australia building
industry.

32 I conclude that I cannot issue the orders sought by the Union in this case. This might be viewed by some industry observers as
somewhat ironical given that it seems to be that site allowances are paid by consent across the majority of building sites in
Western Australia. But the Respondents in these cases say they do not wish to be involved in those agreements. On my
understanding of the rules to be applied the Commission cannot, with any integrity, determine site allowances for the two
projects.

33 It seems to me that the parties should combine to bring some rationality to this area of their relationship because the failure to
do so could lead to industrial disputation in the future.

34 The Commission will be available to assist them in reaching appropriate accommodations to vary the Award so that the
question of site allowances can be regularised. An opportunity will soon arise when the Award is reviewed under s.40B of the
Act. However the Commission is of the view that the site allowance dilemma needs more immediate attention and to that end
is prepared to arrange conferences between the parties with an aim to resolving the difficulty.

_________

2003 WAIRC 09267
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE CONSTRUCTION, FORESTRY, MINING AND ENERGY UNION OF WORKERS,
APPLICANT
v.
CONA-STRUCT PTY LTD, HORIZON CONSTRUCTIONS PTY LTD TRADING AS HORIZON
CONCRETING, STARPATH INVESTMENTS PTY LTD, GS & C NORMANTON, REOFAST
STEELFIXING, STARPATH INVESTMENTS PTY LTD, RESPONDENTS

CORAM COMMISSIONER J F GREGOR
DATE MONDAY, 8 SEPTEMBER 2003
FILE NOS C149 OF 2003, C150 OF 2003, C151 OF 2003, C154 OF 2003, C157 OF 2003, C158 OF 2003
CITATION NO. 2003 WAIRC 09267
_________________________________________________________________________________________________________

Result Dismissed
_________________________________________________________________________________________________________

Order
HAVING heard Ms K. Scoble (of Counsel) who appeared on behalf of the Applicant and Mr K. Richardson and with him Ms J.
Alilovic (of Counsel) appeared on behalf of the Respondents, the Commission pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders:

THAT the application be, and is hereby dismissed.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

____________________

2003 WAIRC 09572
EMPLOYMENT CONDITIONS APPLYING TO PLANT OPERATORS

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES MINISTER FOR HEALTH, APPLICANT

v.
THE CONSTRUCTION, MINING, ENERGY, TIMBERYARDS, SAWMILLS AND
WOODWORKERS UNION OF AUSTRALIA, WESTERN AUSTRALIAN BRANCH,
RESPONDENT

CORAM COMMISSIONER P E SCOTT
DATE OF ORDER MONDAY 6 OCTOBER 2003
FILE NO. C 203 OF 2003
CITATION NO. 2003 WAIRC 09572
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_________________________________________________________________________________________________________

Result Order issued
_________________________________________________________________________________________________________

Order
WHEREAS this is an application pursuant to Section 44 of the Industrial Relations Act 1979; and
WHEREAS on the 30th day of September 2003, the Commission convened a conference for the purpose of dealing with the matter
at which conference the parties reached agreement; and
WHEREAS at that conference the parties agreed to the issuing of an order to reflect their agreement;
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, and by
consent, hereby orders—

THAT the parties be bound by the terms of the attached Schedule.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.

SCHEDULE
1. APPLICATION AND PARTIES BOUND
1.1 The purpose of this Order is to define the salary to apply to Plant Operators engaged prior to 1 August 2002 and

employed under the Metropolitan Health Service Engineering and Building Services Enterprise Award 1999 (“the
Award”) or if this Award is replaced, the replacement award, where the employee states in writing that he or she wishes
this Order to apply.

1.2 An employee who states in writing that he or she wishes to be employed under this Order may subsequently revoke this
request to be employed under this Order, however, once revoked, an employee may not then revert back to employment
under this Order.

1.3 This Order binds the Metropolitan Health Service - Women’s and Children’s Health Service (“the Employer”), the
Construction, Mining, Energy, Timberyards, Sawmills & Woodworkers Union of Australia, Western Australian Branch
and the Plant Operators employed by the Employer prior to 1 August 2002.

2. DURATION AND OPERATION
2.1 This Order shall operate while Plant Operators engaged prior to 1 August 2002 at the Employer continue to have their

salary rates regulated by this Order.
2.2 Where this Order is inconsistent with the Award, this Order shall apply.
3. SALARY

The base weekly rate of pay shall be—
7 September 2001 1 January 2002 1 January 2003

Hospital Plant Operator, Level 4 $567.80 $584.80 $611.40
These base rates of pay shall be varied to give effect to subsequent increases granted under Government Wages Policies.

4. DISPUTE SETTLEMENT PROCEDURE
The dispute settlement procedure set out in Clause 11. - Dispute Resolution of the Award shall apply to this Order.

____________________

2003 WAIRC 09549
SUSPENSION WITHOUT PAY AND ENTITLEMENTS

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES THE WESTERN AUSTRALIAN PRISON OFFICERS UNION OF WORKERS, APPLICANT

v.
THE HON. ATTORNEY GENERAL, RESPONDENT

CORAM COMMISSIONER P E SCOTT
DATE OF ORDER THURSDAY, 2 OCTOBER 2003
FILE NO. C 211 OF 2003
CITATION NO. 2003 WAIRC 09549
_________________________________________________________________________________________________________

Result Direction Issued
_________________________________________________________________________________________________________

Order
WHEREAS this is an application pursuant to Section 44 of the Industrial Relations Act 1979; and
WHEREAS on the 1st day of October 2003 the Commission convened a conference for the purpose of conciliating between the
parties; and
WHEREAS at the conclusion of the conference the Commission issued directions to the parties as a means of facilitating the
conciliation process;



83 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 3417

NOW THEREFORE, the Public Service Arbitrator, pursuant to the powers conferred on it under the Industrial Relations Act 1979,
hereby directs—

THAT the Respondent provide the Applicant with answers to the following questions within 7 days—
1. Given that—

(a) Mr Tucker has been moved to Casuarina Prison and occupies a position otherwise described as Shift
Officer; and

(b) the position occupied by Mr Tucker in the Offender Development Programme is one which is
normally performed by a Shift Officer, Monday to Friday, 8.00am to 4.00pm; and

(c) the officer normally occupying that position would be paid 12 hours with shift loading;
in Mr Tucker being allocated those duties, on what basis and for what reason has the Respondent not paid him
for a 12 hour shift with penalties?

2. (a) Why is it necessary for Mr Tucker to remain at Casuarina Prison; and
(b) Why is it not appropriate for Mr Tucker to return to Karnet Prison Farm?

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner.

_________

2003 WAIRC 09570
SUSPENSION WITHOUT PAY AND ENTITLEMENTS

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES WESTERN AUSTRALIAN PRISON OFFICERS’ UNION OF WORKERS, APPLICANT

v.
THE HON. ATTORNEY GENERAL, RESPONDENT

CORAM COMMISSIONER P E SCOTT
DATE OF ORDER MONDAY, 6 OCTOBER 2003
FILE NO. C 211 OF 2003
CITATION NO. 2003 WAIRC 09570
_________________________________________________________________________________________________________

Result Correcting Order Issued
_________________________________________________________________________________________________________

Correcting Order
WHEREAS on the 2nd day of October 2003 a Direction in this matter was deposited in the office of the Registrar; and
WHEREAS the preamble to the said Direction contained an error;
NOW THEREFORE pursuant to the powers vested in it by the Industrial Relations Act 1979, the Commission herby orders—

THAT the words “Public Service Arbitrator” in the preamble be deleted and replaced with the word “Commission”.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.

____________________

2003 WAIRC 09410
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES TRANSPORT WORKERS’ UNION OF AUSTRALIA, INDUSTRIAL UNION OF WORKERS,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
DC & CJ ROBINSON, RESPONDENT

CORAM COMMISSIONER S WOOD
DATE OF ORDER THURSDAY, 18 SEPTEMBER 2003
FILE NO. C 178 OF 2003
CITATION NO. 2003 WAIRC 09410
_________________________________________________________________________________________________________

Result Consent Order Issued
Representation
Applicant Mr N Hodgson
Respondent Mr T Lyons of Counsel
_________________________________________________________________________________________________________

Consent Order
WHEREAS this is an application pursuant to section 44 of the Industrial Relations Act 1979; and
WHEREAS a conciliation conference was convened on 11 August 2003 at the conclusion of which the matter was resolved; and
WHEREAS the parties have advised that the terms of settlement should be reflected in a consent order;
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NOW THEREFORE the Commission, pursuant to the powers conferred on it under section 44(8) of the Industrial Relations Act,
1979, and by consent, hereby orders—

THAT the respondent pay to the applicant, on behalf of the applicant’s member Mr Richard Perks, the amount of
$2,500.00, the amount to be paid in 10 instalments each of $250.00. Commencing no later than 30 September 2003 and
the remaining instalments to be paid no later than the last day of each month.

(Sgd.) S. WOOD,
[L.S.] Commissioner.

CONFERENCES—Matters referred—
2003 WAIRC 09359

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,

WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
BOMBAX PTY LTD ATF THE RIVERBANK DISCRETIONARY TRUST T/AS RAVENSWOOD
RIVER RESORT, RESPONDENT

CORAM COMMISSIONER J L HARRISON
DATE MONDAY 15 SEPTEMBER 2003
FILE NO/S. CR 34 OF 2003
CITATION NO. 2003 WAIRC 09359
_________________________________________________________________________________________________________

Result Application alleging unfair dismissal partially upheld and order issued for compensation.
Representation
Applicant Ms S Northcott on behalf of the applicant
Respondent Mr T Thomson (as agent)
_________________________________________________________________________________________________________

Reasons for Decision
1 Ms Angela Christine Harty was employed by Bombax Pty Ltd as trustee for the Riverbank Discretionary Trust trading as

Ravenswood River Resort (“the respondent”) from 11 February 2001 until she was terminated on 6 February 2003. As a result
of her termination the Australian Liquor, Hospitality and Miscellaneous Workers’ Union, Western Australian Branch (“the
applicant”) commenced proceedings under s.44 of the Industrial Relations Act, 1979 (“the Act”) alleging that Ms Harty’s
dismissal was harsh, oppressive and unfair. Conciliation proceedings did not resolve the dispute and the matter was referred for
arbitration under s.44(9) of the Act.

2 The matter referred for hearing and determination is as follows (formal parts omitted):
 “1. The Applicant Union claims the Respondent dismissed its member Angela Harty on 6 February 2003 in

circumstances that were harsh, unfair or oppressive within the meaning of the Industrial Relations Act 1979.
 2. The Applicant Union seeks an order that the Respondent reinstates and compensates Ms Hardy (sic) for the loss

she has incurred because of the Respondent’s actions.
 3. The Respondent disputes points (1) and (2) and states that it dismissed Ms Harty because of unsatisfactory

performance, her inappropriate conduct during working hours, and because of her conduct whilst on the
Respondent’s premises, outside of normal working hours.

 4. The Respondent opposes the claim and order sought.”
Change of Respondent’s Name

3 It became clear during the proceedings that the respondent’s correct name was Bombax Pty Ltd as trustee for the Riverbank
Discretionary Trust trading as Ravenswood River Resort. The applicant sought leave to amend the respondent’s name and this
was consented to by the respondent. Given that the respondent did not object to the respondent’s proper name being substituted
and given that I formed the view that it was appropriate in the circumstances to amend the respondent’s name I will order that
Ravenswood River Resort be deleted and substituted with Bombax Pty Ltd as trustee for the Riverbank Discretionary Trust
trading as Ravenswood River Resort.
Background

4 The respondent operates the Ravenswood River Resort (“the Resort”) at Ravenswood. It consists of a hotel which has two bars,
a restaurant, a motel which has 14 rooms and a caravan park which is situated adjacent to the hotel/motel complex.
Applicant’s Evidence

5 Ms Harty gave evidence that in February 2001 her friend Ms Jodie McGregor, who was the respondent’s hotel manager at the
time, offered her a job at the Resort. Ms Harty initially worked in the kitchen and after six months her main duties entailed
cleaning rooms. She also occasionally worked in the hotel’s bar.

6 Ms Harty worked on an ongoing roster throughout 2001. She normally commenced work at 8.00am and cleaned rooms for a
minimum of four hours per day. She occasionally worked longer hours if required to do so by the respondent. Ms Harty
normally worked six days a week and she was given one rostered day off per week. If she needed to change her day off she
would liaise with Ms McGregor who would attempt to arrange a different day for Ms Harty to work. If Ms Harty’s rostered
day off could not be changed, she did not take the day off. Ms Harty stated that in late 2001 Ms McGregor directed her to use
her own initiative with respect to the hours that she worked and to come in later than 8.00am if she was not busy. Given this
arrangement, Ms Harty occasionally commenced work later than 8.00am if there was limited work to be undertaken.
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7 Ms Harty continued working without incident until March 2002 when her former partner, Mr Colin Richter, started living at
the respondent’s caravan park. Mr Richter was a regular patron of the respondent’s hotel and from time to time he made
offensive comments to Ms Harty when she was working at the bar. Ms Harty reported Mr Richter’s comments to the
respondent’s bar manager, Mr Darren Benson who took the matter up with Mr Richter however Mr Richter continued to make
offensive comments towards Ms Harty.

8 On 7 October 2002 Ms Harty had an altercation with Mr Richter when she was drinking at the Resort’s hotel bar after her
normal work time. As a result of this altercation Ms Harty requested that she no longer be rostered to work in the bar as it was
difficult for her to work behind the bar when Mr Richter and his associates were drinking there. As a result of this request Ms
Harty was taken off bar shifts. Ms Harty gave evidence that eight days after this incident took place Ms McGregor restricted
her from drinking at the hotel after working hours for three weeks and this restriction finished on or about 5 November 2002.

9 Ms Harty gave evidence that on 6 December 2002 she was cleaning rooms as normal. As one room had not been used the
previous night but was booked for the next night, Ms Harty decided to switch on the air-conditioning to cool down and freshen
the room. When Ms Harty entered the room she saw Mr Richter in bed with a woman. Ms Harty then left the room and
returned to the office. Ms Harty enquired as to who was staying in the room as it was not recorded as being booked. Ms Harty
was told that the room was allocated to the ‘skimpy barmaid’ who was contracted to work at the hotel that weekend and that
someone had forgotten to note that the room was booked. Ms Harty told the office staff what had happened, finished her shift
and went home. That evening Ms Harty visited the Resort’s bar as a patron and had a conversation with the ‘skimpy barmaid’
and Mr Richter. She agreed under cross-examination that during this conversation she abused the barmaid and Mr Richter.
Four days later Ms Harty was given a verbal warning by Ms McGregor about this incident.

10 Ms Harty stated that she came to work late on Thursday 26 December 2002 because her friend’s car had broken down. On
Sunday 28 December 2002 Ms Harty was cleaning rooms as normal when Mr Richter rode past on his bicycle and called out
loud insults towards her in front of some guests. Ms Harty said that the guests were shocked by his comments and she reported
this incident to Ms McGregor who said she would take the matter up with Mr Richter.

11 On the evening of 28 December 2002 Ms Harty was socialising in the respondent’s bar after her normal work time. When Ms
Harty was about to leave Mr Richter made an offensive comment about her and then started punching Ms Harty in the face and
upper body. Ms Harty gave evidence that she immediately left the bar and walked home and that she was severely bruised as a
result of this incident.

12 When Ms Harty returned to work on 29 December 2002 Ms Harty was informed by Ms McGregor that the respondent’s
managing director Mr Michael Rasheed had made a decision to ban Ms Harty and Mr Richter from using the Resort’s hotel bar
for a period of 30 days. Ms Harty was informed that Mr Richter was being evicted from the caravan park and that she should
stay away from the caravan park until he was evicted. Ms Harty agreed with this and she stated that she did not enter the
vicinity of the caravan park or the hotel bar within those 30 days, except to undertake normal work related duties.

13 On 1 January 2003 Ms Harty was undertaking housekeeping duties. Once her shift finished and on the spur of the moment she
joined a number of people socialising at the canoe area adjacent to the hotel. Ms McGregor approached her whilst she was
socialising by the canoes and told her that she had to leave the respondent’s premises, which she did.

14 At midday on 6 February 2003 Ms Harty visited a friend who was staying at the caravan park. As Ms Harty was sitting by the
river with her friend she heard a bottle smash. When Ms Harty turned around she observed the tail end of Mr Richter’s car leaving
the car park. She was then approached by the manager of the caravan park, Mr Robert Devenish who reminded her that she was
barred from the caravan park’s premises. Ms Harty stated that she had no knowledge of being barred from the caravan park and
remonstrated with Mr Devenish about leaving. Ms Harty then left the caravan park. That evening she telephoned Mr Rasheed to
find out what was happening given what had transpired that day. Mr Rasheed informed her that Mr Richter was not going to be
evicted from the caravan park and that her contract of employment with the respondent was terminated. Ms Harty stated that Mr
Rasheed said that “I am sick to death of this Ange and Gnome (Mr Richter) shit and you are finished as from now”.

15 Ms Harty is seeking reinstatement and believes that there is no impediment to this occurring.
16 Subsequent to her termination Ms Harty attempted to obtain alternative employment near Ravenswood where she lives, but

this has been difficult as she does not own a car. Therefore, she has been unsuccessful in obtaining alternative employment.
17 In addition to Ms Harty’s witness statement (Exhibit A1) a number of exhibits relating to Ms Harty’s employment with the

respondent were tendered. Exhibit A2 contains Ms Harty’s time cards for the period 7 July 2002 to 6 February 2003, Exhibit
A3 contains the hours that she worked and the wages paid to Ms Harty for each week worked with the respondent. Exhibit
A4 is a copy of the employment separation certificate that the respondent gave Ms Harty on termination.

18 Under cross-examination Ms Harty agreed that the respondent did not pay her annual leave or sick leave entitlements. Ms
Harty confirmed that even though 8.00am was her normal start time she sometimes commenced work later than 8.00am. Ms
Harty stated that she normally left work when her work was completed but from time to time she was asked to do additional
work in the kitchen and/or bar areas. It was put to Ms Harty that she was not rostered to do any work if no guests were in the
motel. Ms Harty said that even if there were no guests at the Resort there was still work to do each day.

19 It was put to Ms Harty that on a number of occasions during October and November 2002 she was late for work. Ms Harty
stated that she was only late for work once and this was on 26 December 2002, due to a friend’s car breaking down. She stated
that the other times that she commenced after 8.00am was when the hotel did not have many guests. She stated she had an
agreement with Ms McGregor to occasionally start late if business was slow. Ms Harty denied that Ms McGregor counselled
her about being late and claimed that she had never been counselled by Ms McGregor about her cleaning standards. Ms Harty
stated that she was unaware in January 2003 that a guest had complained about her behaviour.

20 Ms Harty agreed that she refused to serve Mr Richter on one occasion when he was drinking at the Resort’s bar because he
insulted Ms Harty. It was put to Ms Harty that she had an altercation with Mr Richter on 15 December 2002 at the public bar.
Ms Harty confirmed that she had an altercation with Mr Richter at the public bar but it was not on that date. It was suggested to
Ms Harty that during this altercation with Mr Richter the respondent’s chef, Mr Shane Atkins, had to restrain her. Ms Harty
stated that that was not the case, as subsequent to her altercation with Mr Richter she left the bar of her own accord along with
the other barmaids who were present at the time. Ms Harty agreed that after this incident she was banned from the hotel for
three weeks.

21 Ms Harty was asked about the incident involving Mr Richter and the ‘skimpy barmaid’. Ms Harty agreed that she had abused
Mr Richter and the barmaid one evening when they were together at the bar. Ms Harty also agreed that Ms McGregor gave her
a verbal warning as a result of this abuse. It was put to Ms Harty that she should not have entered the room occupied by Mr
Richter and the barmaid. Ms Harty stated that she had to enter the room because it was her job to freshen the room.

22 Ms Harty was asked about the incident at the bar which took place on 28 December 2002. She stated that on this occasion Mr
Richter attacked her without provocation. Ms Harty confirmed that after the incident Ms McGregor asked her to write a



3420 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 83 W.A.I.G.

summary of the events of the incident but she did not do so. Ms Harty agreed that Ms McGregor advised her that she was
banned from the hotel unless undertaking her normal work duties for 30 days after this incident but that she was asked to stay
away from the caravan park until Mr Richter’s eviction was completed. Ms Harty confirmed that on 1 January 2003 she had a
drink on the respondent’s premises where the canoes were moored. It was put to Ms Harty that on 31 January 2003 she was
advised by Ms McGregor that the 30 day ban from the hotel and caravan park premises had been extended for six months. She
stated that at no stage did Ms McGregor tell her about this six month ban.

23 Ms Harty was asked about the incident in the caravan park which took place on 6 February 2003. Ms Harty stated that she
refused to leave the caravan park when asked to do so by Mr Devenish because she understood that she had not been banned
from the caravan park. Ms Harty agreed that she told Mr Devenish that he had to obtain an order to remove her from the
grounds. She stated that later that day she rang Mr Rasheed because she wanted to clarify whether she was banned from the
caravan park. Ms Harty stated that Mr Rasheed informed her during this conversation that because she was in breach of her
ban from the Resort’s premises, her employment was being terminated.

24 Ms Harty was asked about details of the jobs she applied for since termination. She confirmed that she applied for a job as a
cleaner with a car yard and for a job at the Exchange Hotel. Ms Harty re-iterated that the range of jobs she could apply for was
limited because she did not have her own transport and there was no public transport in the Ravenswood area.

25 Under re-examination Ms Harty confirmed that she rarely took time off from work. If she needed to take a day off she had to
confirm this with Ms McGregor. Ms Harty stated that at all times she had an expectation of ongoing work because she was on
a regular roster. Ms Harty stated that she was not given any notice of her termination prior to speaking to Mr Rasheed on
6 February 2003 and he gave her no opportunity to discuss her termination.

26 Ms Wendy Osborne is a friend of Ms Harty and was with her when the incident occurred at the caravan park on 6 February
2003. Ms Osborne stated that on this day both she and Ms Harty were away from the crowd at the river’s edge discussing
personal issues. Ms Osborne stated that she heard a glass smash and later Mr Devenish approached her and Ms Harty.
Subsequent to this incident she returned to her caravan. Ms Osborne could not recall Ms Harty abusing Mr Devenish during
this incident. Ms Osborne stated that she apologised to Mr Devenish for Ms Harty being on the premises as she understood Ms
Harty was banned from being on the caravan park premises.

27 Ms Catherine Ludbey gave evidence that on or about 1 May 2003 she visited the respondent’s bar and was told by the barmaid
that Mr Rasheed was still in charge of the Resort.
Respondent’s Evidence

28 Ms McGregor was the respondent’s hotel manager when Ms Harty was employed by the respondent. Her duties included
hiring staff, managing the hotel and disciplining staff. Ms McGregor understood that as manager she had the authority to ban
patrons from being on the respondent’s premises.

29 Ms McGregor confirmed that she was both Ms Harty’s manager and personal friend. Ms McGregor stated that Ms Harty was
employed as a casual housekeeper on a roster which she drew up. She confirmed that Ms Harty normally had one or two days
off each week and the hours she worked varied to suit the respondent’s needs. Ms McGregor stated that if Ms Harty wished to
work different hours, she had to request time off. Ms McGregor confirmed that Ms Harty worked a minimum of two hours per
day and her start time could only be altered if prearranged with Ms McGregor, and that Ms Harty finished work at her own
discretion. Ms McGregor stated that she occasionally had to speak to Ms Harty about her performance and she occasionally
had to remind Ms Harty of the necessity to undertake her duties in an appropriate manner. Sometimes bed linen was not clean
and she did not always speak appropriately to some of the respondent’s guests. Ms Harty was aware that she should improve
her performance when feedback was given to her and on most occasions Ms Harty responded positively to what Ms McGregor
expected of her. Ms McGregor stated that between October and December 2002 Ms Harty’s attendance was erratic and this led
to Ms McGregor counselling Ms Harty about coming to work late.

30 Ms McGregor gave evidence that from November 2002 onwards a number of incidents occurred which impacted on the
respondent continuing to employ Ms Harty. Ms McGregor became aware that on or about 6 December 2002 Ms Harty entered
a room where the ‘skimpy barmaid’ was sleeping. In Ms McGregor’s view Ms Harty should not have been cleaning this room
prior to 10.00am if the room had guests in it. Ms McGregor confirmed that even though it was not unusual for Ms Harty to
ventilate a room with no guests in it if it was going to be used by a guest arriving later in the day, there was no reason for Ms
Harty to enter a room if a patron had not already checked out. Ms McGregor stated that Ms Harty had abused the same
barmaid when she was at the bar on the evening prior to this incident. Ms McGregor stated that the barmaid told her that she
could not complete her scheduled Saturday shift because she was scared of Ms Harty and felt threatened by her and Ms
McGregor received a call from the barmaid’s agent complaining about this abuse. When Ms McGregor spoke to Ms Harty
about abusing the barmaid she stated that Ms Harty agreed that she had abused the barmaid and in response Ms McGregor told
Ms Harty that she was not to threaten other employees and that she was not to bring her personal life to work. Ms McGregor
stated that Ms Harty then apologised for her behaviour.

31 Ms McGregor gave evidence that on or about 14 December 2002 there was an incident in the hotel bar whereby she understood
Ms Harty threw a glass at Mr Richter. Ms McGregor was informed by staff present that Ms Harty was told to leave the
premises and on being told this she abused the duty manager. The next day Ms McGregor required Ms Harty to apologise to
the duty manager and other staff who were on duty when the altercation took place. As a result of this incident Ms Harty was
given a verbal warning and was banned from frequenting the bar for one week. Ms McGregor stated that towards the end of
December 2002 another incident between Ms Harty and Mr Richter took place in the bar. After this incident Ms Harty told Ms
McGregor that she had been hit by Mr Richter. Ms McGregor rang the duty manager who confirmed that a scuffle had taken
place at the bar and that Ms Harty had then left the premises. Ms McGregor spoke to Ms Harty about the incident and
discussed the possibility of obtaining a restraining order against Mr Richter.

32 Ms McGregor stated that she had difficulty dealing with Ms Harty’s work performance. She also had a problem dealing with
Ms Harty’s personal problems with Mr Richter which were impacting on the respondent’s operations as Ms Harty had a very
hostile relationship with Mr Richter and their problems were continually spilling over into the work environment. She tried to
deal with these issues as Ms Harty’s friend however by December 2002 the tensions between Ms Harty and Mr Richter were
becoming increasingly difficult for Ms McGregor to handle.

33 As a result of the incident on 28 December 2002 Ms Harty requested that Mr Richter be banned from the hotel. Ms McGregor
spoke with Mr Rasheed about this request and Mr Rasheed decided to ban both Ms Harty and Mr Richter from drinking on the
respondent’s premises for 30 days. The day after the altercation Ms McGregor informed Ms Harty that Mr Rasheed had
banned her for 30 days from using the hotel bar and that Ms Harty was ‘on thin ice’ in terms of ongoing employment if any
further transgressions occurred. She told Ms Harty that personal issues were affecting a number of the staff and that her
relationship with Mr Richter was causing unnecessary tension. She stated that she spoke to Ms Harty for between 30 and
45 minutes about these issues. Ms McGregor stated that the 30 day ban covered Ms Harty being on both the hotel and caravan
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park premises and the basis of this ban was the facsimile dated 30 December 2002 sent by Mr Rasheed to Ms McGregor
(Exhibit R2). Ms McGregor stated that she specifically referred to this facsimile when she spoke to Ms Harty. Ms McGregor
stated that approximately 48 hours subsequent to this discussion she became aware that Ms Harty was drinking on the premises
near the canoes and she had to tell Ms Harty to leave the premises.

34 Ms McGregor stated that in January 2003 she received a complaint from a patron who had left the hotel prior to her anticipated
departure date because of Ms Harty’s attitude towards her.

35 When Ms Harty’s 30 day ban was coming to an end at the end of January 2003 Ms McGregor spoke to Mr Rasheed about what
was to happen in relation to Ms Harty and Mr Richter. Ms McGregor stated that she was aware that Mr Rasheed was still
worried about the relationship between Ms Harty and Mr Richter and Ms McGregor informed Ms Harty that it was at Mr
Rasheed’s discretion as to whether or not the existing ban would continue. She stated that she liaised with Ms Harty on an
ongoing basis about the ban throughout January 2003.

36 On 6 February 2003 Ms McGregor received a call from Mr Devenish. He told Ms McGregor that Ms Harty was in the caravan
park and that an incident had occurred between Ms Harty and Mr Richter. Ms McGregor stated that she was tired of the
ongoing issues between Mr Richter and Ms Harty and she decided at that point that she could not assist Ms Harty any more.
Ms McGregor received a call from Mr Rasheed about this incident and he told Ms McGregor that he wanted her to terminate
Ms Harty. Ms McGregor was reluctant to terminate Ms Harty that day and decided to leave it to the following day. However,
on contacting Mr Rasheed later that day she found out that he had spoken to Ms Harty and had already terminated her. Ms
McGregor confirmed that Mr Devenish was distressed about the incident which occurred on 6 February 2003.

37 Ms McGregor stated that she was redeployed by Mr Rasheed when new owners took over the respondent’s business on
24 April 2003 and she now works for another one of Mr Rasheed’s operations.

38 Under cross-examination Ms McGregor was asked about why she banned Ms Harty on or about 14 or 15 December 2002. She
stated that Ms Harty was banned from being at the hotel because she had thrown a glass at another patron and that the one
week ban from the bar was not an official ban. Ms McGregor further stated that as the respondent’s manager she understood
she had the power to ban patrons under the Liquor Licensing Act 1988 (“LL Act”) (Exhibit R7).

39 Ms McGregor was asked about Ms Harty’s hours of work. She confirmed that throughout 2002 Ms Harty usually had one day
off a week and that not all of the hours that she worked for the respondent were as a housekeeper. She confirmed that Ms Harty
would usually contact her if she was going to be late for work.

40 Ms McGregor was asked about the incident in January 2003 when a guest left early. Ms McGregor stated that the guest had
told her that Ms Harty was rude to her and she spoke to Ms Harty about this complaint. Ms McGregor agreed that she did not
ask Ms Harty what she had said to the guest. She confirmed that Ms Harty usually raised incidents which had occurred during
work with Ms McGregor of her own volition. Ms McGregor was asked about the “skimpy” barmaid incident. Ms McGregor
agreed that there was a possibility that Ms Harty was not aware that the barmaid was in the room when Ms Harty entered her
room.

41 Ms McGregor confirmed that at the meeting she had with Ms Harty on 30 December 2002 she told Ms Harty about the ban
from the hotel and the caravan park. She stated that she made it clear to Ms Harty that if she was involved in one more incident
then she would be terminated. She also told Ms Harty that she had done as much as she could to assist Ms Harty and the issue
was now in Mr Rasheed’s hands.

42 Ms McGregor was asked what happened when Ms Harty’s 30 day ban was up at the end of January 2003. Ms McGregor stated
that after the 30 day ban was over Ms Harty came to see her to discuss the ban. Ms McGregor gave evidence that she spoke to
Mr Rasheed about the ban and he informed her that the ban was to continue. Ms McGregor explained to Ms Harty that it was
up to Mr Rasheed when she was to be allowed back on the respondent’s premises out of working hours and she did not discuss
any specific timeframe for the ongoing ban. Ms McGregor confirmed that there was no discussion about Ms Harty’s ongoing
employment at this meeting.

43 It was Ms McGregor’s view that if Mr Richter was not a patron of the hotel or the caravan park it was possible that Ms Harty
could have remained working for the respondent. She stated however, that if both Ms Harty and Mr Richter were in the hotel
together they would clash.

44 Mr Atkins was the Resort’s executive chef and he worked with Ms Harty when she was employed by the respondent. Mr
Atkins gave evidence about the incident which took place between Mr Richter and Ms Harty on or about 14 December 2002.
Mr Atkins stated that the duty manager had asked him to assist in removing Ms Harty from the bar as a glass had been thrown.
Mr Atkins told Ms Harty to settle down however ten minutes later he had to remove Ms Harty from the bar as at that point she
was continuing to speak to Mr Richter after being told to stay away from him. He confirmed that he observed Ms Harty using
abusive language towards the duty manager Ms Sandy Sullivan as Ms Harty was being escorted out of the bar.

45 Mr Devenish has known Ms Harty as a friend, as a fellow employee and as a resident of the caravan park where she lived for
several months. Mr Devenish confirmed that Ms Harty and Mr Richter occasionally had slanging matches and were abusive
towards each other. Mr Devenish stated that he had become sick of dealing with problems between Ms Harty and Mr Richter
and he understood both had been banned from the hotel and the caravan park on 30 December 2002 because of their behaviour
(Exhibit R4). Mr Richter’s ban was confirmed in a letter to Mr Richter from the park managers, Mr Devenish and Ms S Gibson
dated 30 December 2002 (Exhibit R5). Mr Devenish confirmed Mr Richter moved out of the caravan park at the end of
January 2003 however his caravan remained on site.

46 Mr Devenish was involved in the incident when Ms Harty was drinking after work at the canoe area in early 2003. He
confirmed that once here presence on the premises was raised with Ms Harty, she left the premises with no argument.

47 Mr Devenish was asked about the incident which took place at the caravan park on 6 February 2003. He stated that Mr Richter
rang him that day and said that a stubbie had been thrown at his car. Mr Devenish then approached Ms Harty and asked her to
leave the caravan park. Ms Harty was not happy to leave and asked Mr Devenish to call the police. When Mr Devenish replied
that if he had to he would, Ms Harty and her friend then left. Mr Devenish reported the incident to Mr Rasheed. He said he was
fed up with having to deal with the battles between Ms Harty and Mr Richter as it was impacting on the work environment and
the running of the caravan park. Mr Devenish stated that the tensions between Mr Richter and Ms Harty had a negative impact
on at least one set of campers at the park.

48 Mr Rasheed has worked in the hospitality industry in Western Australia since 1985 and is the respondent’s managing director.
He is also associated with the Marlin Group Pty Ltd which owns the freehold title to the land that the Resort encompasses. Mr
Rasheed managed the Resort until 24 April 2003 when the Resort’s lease was sold to Waterside Management Pty Ltd. As the
respondent’s licensee Mr Rasheed had a duty to ensure that the LL Act was complied with. He stated that he has a good
knowledge of the LL Act or if an issue arises about the LL Act that he is unsure of, he obtains advice. Mr Rasheed understands
that under the LL Act it is possible to ban patrons from licensed premises either verbally or in writing or police officers could
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be called to put in place a process to ban patrons. He understood that under the LL Act the manager in charge of the premises
has delegated authority to issue a ban.

49 Mr Rasheed stated that in December 2002 he had a number of discussions with Mr Devenish and Ms McGregor about the
problems between Mr Richter and Ms Harty. This led to Mr Rasheed forming the view that both should be banned from the
respondent’s premises for a period of 30 days. He hoped that this ban would assist in dealing with the problems between Mr
Richter and Ms Harty as their altercations were impacting negatively on the respondent’s business. He understood at the time
that Ms McGregor was happy to discuss Ms Harty’s problems with her and Mr Devenish was going to approach Mr Richter to
assist him. Unfortunately by the end of January 2003 the situation between Ms Harty and Mr Richter did not settle down and
both parties remained provocative and abusive towards each other. He stated that because of ongoing disturbances between Ms
Harty and Mr Richter he extended the ban on Ms Harty and Mr Richter’s attendance at the Resort.

50 Mr Rasheed confirmed that on or about 10 December 2002 he directed Ms McGregor to give Ms Harty a warning. He could
not remember the exact details of the incident leading to this warning however at the time he was concerned about the safety of
other employees as well as customers. Mr Rasheed stated that when he became aware that another altercation involving Ms
Harty took place on 6 February 2003 he had no alternative but to terminate Ms Harty’s contract of employment. He confirmed
that at the time he did not look at any options apart from terminating Ms Harty. Mr Rasheed was asked about the possibility of
Ms Harty being reinstated. He stated that this was not possible as he no longer has any control over the Resort. He confirmed
that his business operations employ over 250 employees.

51 Under cross-examination Mr Rasheed was asked about the basis upon which he has the power to ban patrons from the Resort’s
premises. He stated that as the Resort’s licensee he understood that he had the right to ban people from between one day to
12 months. He stated that he did not seek police assistance to ban Ms Harty because of Ms Harty’s relationship with Ms
McGregor. He had a firm belief that he had the power to impose this ban and that notice of the ban was given to both Ms Harty
and Mr Richter by Mr Devenish and Ms McGregor. Mr Rasheed was asked why he extended Ms Harty’s and Mr Richter’s ban
at the end of January 2003. He said he could not be specific about the reasons for the ban continuing however he was informed
by Ms McGregor and Mr Devenish at this time that issues remained unsettled between Mr Richter and Ms Harty.

52 Mr Rasheed stated that the incident between Mr Richter and Ms Harty which took place on 6 February 2003 was not the only
incident on which he relied in order to terminate Ms Harty. He was aware that Ms Harty had entered the ‘skimpy barmaid’s’
room one morning when Mr Richter was present and that Ms Harty was drinking on the premises after being banned. He was
also aware of the incident where Mr Atkins had to assist in removing Ms Harty from the bar area after having an altercation
with Mr Richter. He stated that problems between Ms Harty and Mr Richter were ongoing and there was no apparent
resolution to these issues. He stated that it was inappropriate for this situation to continue given the nature of the venue that he
was operating.
Submissions

53 The applicant submitted that Ms Harty’s evidence should be accepted in preference to the evidence given by the respondent’s
witnesses. Her evidence was not broken down in cross- examination and on occasions she made admissions against her own
interests. Further, Ms McGregor confirmed that Ms Harty was honest and straightforward in her dealings with her. In contrast
the evidence given by Ms McGregor and Mr Atkins was inconsistent.

54 The applicant maintained that the evidence demonstrates that Ms Harty was a permanent part-time employee and even though
she was paid as a casual she was not a casual employee. In support of this contention the applicant relies on the authority
contained in Metals and Engineering Workers Union, Western Australia v Centurion Industries Ltd [1996] 76 WAIG 1287.
The applicant argues that Ms Harty worked regular hours over five or six days a week and she worked under a regular, ongoing
weekly roster for two years and had an expectation that her job would continue. If Ms Harty did not complete her roster she
was disciplined by the respondent and Ms Harty required Ms McGregor’s permission to have a day off. The applicant argues
that these indicia are characteristic of permanent part-time employment. As Ms Harty was not a casual employee and as she
was terminated without notice, she was entitled to be paid two weeks’ notice as provided for under s.170CM of the Workplace
Relations Act 1996.

55 The applicant submitted that given the summary way in which Ms Harty was terminated that there was an onus on the
respondent to demonstrate that there was sufficient reason to terminate Ms Harty’s contract of employment. The applicant
argued that no reason was given to Ms Harty justifying her termination. Even if Ms Harty had an unsatisfactory work record,
which was not conceded, Ms Harty’s behaviour was insufficient to justify summary termination. Ms Harty had only been given
one specific warning by Ms McGregor and the respondent did not make it clear to Ms Harty that she could be terminated if her
behaviour and performance did not improve.

56 The applicant argued that the respondent had no basis for banning Ms Harty from the respondent’s premises out of working
hours and that the bans imposed on Ms Harty related to her behaviour as a patron of the respondent’s operations, not as an
employee. The applicant argued that the bans were inconsistent with the requirements of the LL Act as under this Act there
was no specific power for the manager of a licensed establishment to ban a person from attendance at a venue for any more
than 24 hours. The applicant argued that the bans relating to Ms Harty constituted an agreement between the respondent and
Ms Harty which Ms Harty honoured. Ms Harty was not aware of the respondent’s decision in January 2003 to ban her for a
further six months from the respondent’s premises nor was Ms Harty aware that was she banned from the caravan park for the
month of January 2003. When Mr Rasheed claims he extended the ban at the end of January 2003 there was only one incident
that he could rely upon to make this decision. This was the incident which took place on or about 1 January 2003 when Ms
Harty was having a drink after work at the canoe area and after being approached by Ms McGregor about being on the
respondent’s premises after working hours Ms Harty left voluntarily.

57 Ms Harty was accused of being late to work on a number of occasions towards the end of 2002. The applicant argued that Ms
Harty was able to exercise discretion about her start time and that she was only late on one occasion due to her friend’s car
breaking down.

58 The applicant argued that if Ms Harty is not reinstated she should be compensated for her unfair termination. Even though the
respondent sold its lease on 24 April 2003 Ms Harty had an expectation of long term ongoing work with the respondent. The
applicant argued that it was possible that Ms Harty could have obtained employment with the new leaseholder or she could
have been transferred to another venue operated by Mr Rasheed as happened with Ms McGregor. The applicant argued that Ms
Harty attempted to mitigate her loss even though she has not obtained alternative employment.

59 The respondent argued that in all of the circumstances it was fair for the respondent to terminate Ms Harty’s contract of
employment and that all of the incidents relied upon by the respondent to effect Ms Harty’s termination relate to incidents
which occurred on the respondent’s premises.

60 The respondent argued that under sections 115 and 108 of the LL Act the respondent had the authority to ban Ms Harty from
being on the respondent’s premises and that the evidence was clear that Ms Harty had breached this ban.
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61 The respondent argued that as Ms Harty was a casual employee only one hour’s notice of termination was required. Ms Harty
did not have regular start or finish times and the hours she worked were limited to when the respondent had guests. She was
only given additional hours if work was available. Further, Ms Harty was paid a casual rate of pay as provided for in the
Award.

62 The respondent relies on a number of incidents which took place when Ms Harty was at work or on the respondent’s premises
after hours to terminate Ms Harty’s contract of employment. Ms Harty agreed that she abused the ‘skimpy barmaid’ during an
incident in early December 2002 and Ms Harty’s behaviour towards the barmaid in this instance caused the barmaid to leave
the Resort prior to completing her shift. Further, Ms Harty entered the barmaid’s room without proper cause and it was not in
dispute that Ms Harty was chastised by Ms McGregor about this incident. There were a number of instances when Ms Harty
was late to work and she was spoken to by Ms McGregor on more than one occasion about her lateness. Ms Harty’s cleaning
standards were lacking and she had difficulty liaising with guests in an appropriate manner. An example of this was the
incident in January 2003 when a guest left early because of the way she was treated by Ms Harty. Ms Harty was involved in an
incident on or about 15 December 2002 in the hotel bar where Ms Harty was understood to have thrown a stubbie at Mr
Richter. During this incident Ms Harty abused Mr Richter as well as staff members and patrons. Ms McGregor conducted an
investigation into this issue which led to Ms Harty being banned from patronising the bar for one week.

63 A major scuffle between Ms Harty and Mr Richter took place in the hotel bar on or about 29 December 2002 and this led to the
respondent banning both Mr Richter and Ms Harty from the Resort for 30 days. This ban was breached by Ms Harty on
1 January 2003 when she was found to be drinking in the canoe area after work. On 6 February 2003 a further incident
occurred between Ms Harty and Mr Richter at the caravan park at a time when Ms Harty was banned from the caravan park.
During this incident Ms Harty abused Mr Devenish and this incident occurred in the full view of patrons.

64 Given these ongoing incidents between Ms Harty and Mr Richter and given Ms Harty’s poor performance and conduct both
during and after work it was appropriate for Mr Rasheed to terminate Ms Harty. Ms Harty had been warned by Ms McGregor
on 30 December 2002 that she was ‘on thin ice’ and that her contract of employment was in jeopardy if further incidents
occurred. In all of the circumstances it was not unfair for the respondent to terminate Ms Harty’s contract of employment.

65 The respondent argues that reinstatement is impracticable as on 24 April 2003 the respondent leased the Resort from to another
entity. If compensation is to be awarded to Ms Harty the respondent argues that the maximum compensation payable would be
11 weeks’ pay which covers the period between Ms Harty’s termination and the sale of the Resort’s lease on the 24 April 2003.
As Ms Harty worked an average 32.51 hours per week and was paid $14.71 per hour she would be due an amount of $5,
208.77.
Findings and Conclusions
Credibility

66 I listened carefully to the evidence given in these proceedings. Even though Ms Harty was not as forthcoming about the
specifics of some of the relevant incidents as she could have been in evidence in-chief, she gave evidence in a considered and
forthright manner and at times she made concessions against her own interests. Ms Harty also did not resile from discussing
allegations put to her about her behaviour under cross-examination.  Even though there was confusion about the date of the
incidents I accept the evidence she gave about her employment with the respondent and the incidents which took place towards
the end of 2002 and early 2003. In contrast some of the evidence given by Ms McGregor was inconsistent and appeared to be
tailored to suit the respondent’s case. For example, Ms McGregor gave evidence in chief that Ms Harty did not usually work
on a regular basis but she conceded under cross-examination that Ms Harty regularly worked six days per week. Where the
evidence given by Ms Harty and Ms McGregor in relation to work related matters conflicts I prefer the evidence of Ms Harty.

67 Even though there was a dispute in the evidence about the dates when certain events occurred I do not find these discrepancies
to be significant. Although Ms Harty was more definite about the dates of various incidents I accept the additional evidence
given by Ms McGregor, Mr Atkins and Mr Devenish about what took place during various incidents relevant to this matter as
their evidence was not greatly at odds with Ms Harty’s evidence.

68 Whether or not Ms Harty was a casual employee is an issue for determination. The indicia to be applied in a case of this nature
have been set out by His Honour The President in Secro (Australia) Pty Ltd v John Joseph Moreno [1996] 76 WAIG 937 at
939, where the President observed—

“…
“The concept of casual employment within the common law of employment, untrammelled by award
prescription, is generally taken to connote an employee who works under a series of separate and distinct
contracts of employment entered into for a fixed period to meet the exigencies of particular work requirements
of an employer, rather than under a single and ongoing contract of indefinite duration”.

(See Squirrell v Bibra Lakes Adventure World Pty Ltd t/a Adventure World (op cit) at page 1835 per Fielding C and
Stewart v Port Noarlunga Hotel Ltd (1980) 47 SAIR 406 at 420).
The parties, of course, cannot by use of a label render the nature of a contractual relationship something different to what
it is (see Stewart v Port Noarlunga Hotel Ltd (op cit) per Haese DPP at pages 5-6).
Certain indicia may be indicative of the nature of the contract, but they are not determinative, taken alone. These may
include the classifying name given to a worker and initially accepted by the parties, the provisions of the relevant award,
the reasonable expectation that work would be available to him, the number of hours worked per week, whether his
employment was regular, whether the employee worked in accordance with a roster published in advance, whether there
was reasonable mutual expectation of continuity of employment, whether the notice is required by an employee prior to
the employee being absent on leave, whether the employer reasonably expected that work would be available, whether the
employee had a consistent starting time and set finishing time, and there may be other indicia.”

69 When applying the relevant indicia in relation to whether or not Ms Harty was a casual, I find that Ms Harty was a permanent
part-time employee and not a casual employee subject to one hour’s notice on termination. Even though it was accepted by
both parties that Ms Harty was regarded as a casual employee and Ms Harty was paid a casual rate of pay, this does not make
her a casual employee. The evidence was clear that Ms Harty worked for a lengthy period with the respondent under a regular
roster which normally covered six days per week. She had a regular start time (the respondent complained during the
proceedings that Ms Harty did not regularly attend work at her normal start time) which I accept was flexible if the motel was
not busy.  I accept that Ms Harty’s finish time varied according to the amount of work that she was required to do on each day
and this fluctuated depending on how many guests were at the motel and what additional work was offered to Ms Harty. It was
clear that Ms Harty had an expectation of ongoing work and she had to negotiate with Ms McGregor to have time off or to
alter her roster. All of these indicia point to a permanent part-time contract of employment.
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70 The respondent relied on Ms Harty misconducting herself off duty, in addition to performing poorly whilst at work in order to
effect Ms Harty’s termination. The issue of off duty behaviour and its relationship to an employee’s paid employment was
recently canvassed by the Western Australian Industrial Appeal Court (“the IAC”) in Civil Service Association of Western
Australia Inc v Director General of Department for Community Development [2002] 82 WAIG 2845. In this decision
Anderson J stated at 2850—

“Where is the line to be drawn? The common law test has been expressed as being that the misconduct must be “relevant
to the employment” or have a “relevant connection to the employment”: Hussein v Westpac Banking Corporation (1995)
59 IR 103. In McCullum, Pittard and Smith “Labour Law: Cases and Materials” (2nd) 1990 at page 140 the test is said to
be whether the misconduct “touches the employment”.”

71 This dismissal was summary in nature. The onus is on the applicant to demonstrate that the dismissal was unfair on the balance
of probabilities. However, there is an evidential onus upon the employer to prove that summary dismissal is justified. (see:
Newmont Australia Ltd v The Australian Workers’ Union, West Australian Branch, Industrial Union of Workers (1988)
68 WAIG 677 at 679)

72 The question of whether a person is guilty of misconduct justifying summary dismissal is essentially a question of fact and
degree. (see: Robe River Iron Associates v Construction, Mining Energy, Timberyards, Sawmills and Woodworkers Union of
Australia – Western Australian Branch & Ors (1995) 75 WAIG 813 at 819). In most cases the employee should be given an
opportunity to defend allegations made against them. In Bi-Lo Pty Ltd v Hooper (1992) 53 IR 224 at page 229 the Full Bench
of the South Australian Commission observed—

“Where the dismissal is based upon the alleged misconduct of the employee, the employer will satisfy the evidentiary
onus which is cast upon it if it demonstrates that insofar as was within its power, before dismissing the employee, it
conducted as full and extensive investigation into all of the relevant matters surrounding the alleged misconduct as was
reasonable in the circumstances; it gave the employee every reasonable opportunity and sufficient time to answer all
allegations and respond thereto; and that having done those things the employer honestly and genuinely believed and had
reasonable grounds for believing on the information available at that time that the employee was guilty of the misconduct
alleged; and that, taking into account any mitigating circumstances either associated with the misconduct or the
employee’s work record, such misconduct justified dismissal. A failure to satisfactorily establish any of those matters will
probably render the dismissal harsh, unjust or unreasonable.”

73 In relation to Ms Harty’s performance and behaviour whilst at work I am satisfied that Ms Harty was not guilty of gross
misconduct sufficient to justify being terminated in a summary fashion. I am also satisfied that in regard to the accusations
about Ms Harty’s performance at work she was treated unfairly and harshly because she was not given sufficient opportunity to
defend herself against the specifics of the respondent’s view that her work performance was unsatisfactory.

74 The respondent claimed that Ms Harty was late to work on numerous occasions. Even though Ms Harty conceded that she was
late to work on 26 December 2002 because her friend’s car had broken down, when reviewing Ms Harty’s time sheets (Exhibit
A2) there does not appear to be consistent lateness on the part of Ms Harty. Further, I accept Ms Harty’s evidence that she had
an agreement with Ms McGregor that if the motel was not busy she did not have to commence work precisely at 8.00am. I also
accept that Ms Harty was not formally warned that being late to work was an issue for the respondent.

75 I find that the respondent did not advise Ms Harty that it had a concern about her interaction with guests. The respondent relied
upon Ms Harty behaving inappropriately towards guests and Ms McGregor gave an example of an incident involving Ms Harty
and a guest in January 2003. Whilst I accept Ms McGregor’s evidence that this guest may have been upset by a conversation
she had with Ms Harty, this appears to be an isolated incident. I also accept Ms McGregor’s evidence that when Ms Harty dealt
with difficult guests Ms Harty discussed these instances with her. Further, the evidence was clear that the respondent did not
warn Ms Harty about concerns in relation to her interaction with guests at any stage.

76 Even though Ms Harty was warned by Ms McGregor subsequent to the incident in the bar in late December 2002 that she was
‘on thin ice’ this was not a warning that if Ms Harty’s performance at work did not improve she could be terminated. This
warning was given to Ms Harty because of her behaviour outside of work. The warning Ms Harty was given in relation to the
‘skimpy’ barmaid incident was also not related to her performance at work.

77 The respondent argued that it was appropriate to take into account the impact of Ms Harty’s behaviour outside of work on its
operations and other employees in deciding to terminate Ms Harty’s contract of employment. Based on Ms Harty’s recollection
of dates and the evidence given by the witnesses involved in the relevant incidents, I accept that Ms Harty was involved in the
following incidents which took place on the respondent’s premises out of Ms Harty’s normal work time. On or about 7 October
2002, and as a result of an out of hours incident between Ms Harty and Mr Richter in the Resort bar, Ms Harty was banned
from frequenting the respondent’s bar for three weeks and I accept that Ms Harty agreed to this ban. I find that during this
incident Ms Harty verbally abused the respondent’s duty manager, Ms Sullivan and Ms Harty was required to leave the
respondent’s premises. It is also clear that given her inappropriate behaviour Ms Harty was required to apologise to some of
the respondent’s staff following this incident. Ms Harty conceded that she abused the ‘skimpy’ barmaid and Mr Richter in
early December 2002 whilst they were both patronising the respondent’s public bar on a Friday evening when Ms Harty visited
the bar as a patron and as a result of this abuse the barmaid did not complete her contract with the respondent. It was not in
issue that Ms Harty was verbally warned by Ms McGregor that this abuse was unacceptable. Even though Ms Harty was also
accused of entering the ‘skimpy barmaid’s’ room on the morning she was in there with Mr Richter, I accept Ms Harty’s
evidence that she was unaware that this particular room had been allocated to the barmaid. I also accept Ms Harty’s evidence
that it was not unusual for her to open up a room that was to be occupied later that day by a new guest and that Ms Harty
understood the room was not in use at the time she entered the room. I find that on or about 28 December 2002 Ms Harty was
involved in another physical altercation between herself and Mr Richter at the respondent’s public bar after Ms Harty had
finished work. The evidence is clear that as a result of the ongoing problems and altercations between Ms Harty and Mr
Richter and after consultation with Mr Rasheed, the respondent decided to ban Ms Harty from the respondent’s premises out of
working hours for a period of 30 days. This ban is confirmed in a facsimile sent by Mr Rasheed to Ms McGregor on
30 December 2002 (Exhibit R2). I find that when Ms McGregor spoke to Ms Harty about the ban Ms Harty was warned by Ms
McGregor that her ongoing employment was in jeopardy if further transgressions occurred. It is clear that Ms Harty agreed to
this ban even though it was unclear that Ms Harty was aware that the ban included being on the caravan park premises. I also
accept that Ms McGregor told Ms Harty at that point that she was concerned that ongoing problems between Ms Harty and Mr
Richter were affecting other staff members and causing unnecessary tension.

78 It was not in dispute that on or about 1 January 2003 Ms Harty was drinking in the vicinity of the Resort’s canoe area contrary
to the agreed ban, and as a result of being approached by Ms McGregor I accept that Ms Harty left the canoe area without
protest. On 6 February 2003 I find that Ms Harty was involved in another altercation involving Mr Richter. As a result Mr
Devenish approached Ms Harty after being informed about the incident on the basis that he understood that Ms Harty was
banned from the caravan park area and he attempted to remove Ms Harty from the premises. It was not in dispute that Ms
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Harty was uncooperative about leaving and after remonstrating with Mr Devenish she left. It was as a result of this incident
that Mr Rasheed decided to summarily terminate Ms Harty’s contract of employment and did so that afternoon, after Ms Harty
contacted him.

79 Mr Rasheed gave evidence that Ms Harty was terminated because she had breached the ongoing ban from the Resort premises
out of hours. I am not convinced on the evidence before me that the respondent had a legal right to impose this ban. Having
said that however, it is clear that as a result of the out of hours incidents which took place towards the end of 2002 the
respondent banned Ms Harty from the respondent’s premises out of hours and Ms Harty accepted this ban at least until the end
of January 2003. It was not in dispute that Ms Harty breached this ban by being in attendance at the canoe area on or about
1 January 2003. As there was confusion about Ms Harty being banned from the caravan park area after 31 January 2003 I do
not find Ms Harty being at the caravan park on 6 February 2003 as being significant. It was clear however that Ms Harty was
aware that the respondent had ongoing and major concerns about her disputes with Mr Richter. It was also clear that as at
6 February 2003 the ongoing tensions between Mr Richter and Ms Harty were not being resolved by Ms Harty being banned
from the respondent’s premises out of working hours. I accept Ms McGregor’s evidence that Ms Harty’s behaviour outside of
work was impacting on her relationship with her colleagues and on the respondent’s operations. Ms Harty dealt inappropriately
with a number of the respondent’s bar staff on a number of occasions, at times in full view of the respondent’s patrons and
guests. One example was Ms Harty abusing Mr Devenish during the incident on 6 February 2003. As Ms Harty’s work
colleague, Mr Devenish should not have been treated in this way. Further, Ms Harty did not comply with the undertaking she
gave to the respondent not to remain on the respondent’s premises when not working, as demonstrated by her being on the
respondent’s premises on or about 1 January 2003. I have thus reached the view that there was a sufficient link between Ms
Harty’s out of hours behaviour and that her actions were connected to, or affected the respondent’s business and employees in
such a way that it was open to Mr Rasheed in early February 2003 to review Ms Harty’s contract of employment with a view
to terminating her. I am also of the view that as Ms Harty had been warned twice in December 2002 about her out of hours
behaviour she was aware that her employment with the respondent may be in jeopardy if her behaviour did not improve.

80 I do not accept however, that Ms Harty’s out of hours behaviour justified her being summarily terminated. It is clear that the
respondent did not investigate in any detail the incident which took place on 6 February 2003 nor was Ms Harty given the
opportunity to put her side of the story in relation to this incident. However, as Ms Harty was warned twice by Ms McGregor
in December 2002 that her contract of employment was in jeopardy if further transgressions occurred and given the negative
impact of Ms Harty’s out of hours behaviour and the resultant impact on the respondent’s employees and patrons it is my view
that it would have been appropriate for the respondent to terminate Ms Harty on notice. As Ms Harty was entitled to two
weeks’ pay as notice on termination I will order that Ms Harty be paid $956.44 gross (32.51 hours x $14.71 x 2 weeks) as
compensation for her unfair termination.

81 A Minute of Proposed Order will now issue.

_________

2003 WAIRC 09416
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
BOMBAX PTY LTD ATF THE RIVERBANK DISCRETIONARY TRUST T/A RAVENSWOOD
RIVER RESORT, RESPONDENT

CORAM COMMISSIONER J L HARRISON
DATE OF ORDER THURSDAY, 18 SEPTEMBER 2003
FILE NO. CR 34 OF 2003
CITATION NO. 2003 WAIRC 09416
_________________________________________________________________________________________________________

Result Application to amend respondent’s name granted
_________________________________________________________________________________________________________

Order
Having heard Ms S Northcott on behalf of the applicant and Mr T Thompson as agent on behalf of the respondent, the Commission
pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders—

THAT the name of the respondent be deleted and that Bombax Pty Ltd atf the Riverbank Discretionary Trust
t/as Ravenswood River Resort be substituted in lieu thereof.

(Sgd.) J. L. HARRISON,
[L.S.] Commissioner.

_________

2003 WAIRC 09415
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
BOMBAX PTY LTD ATF THE RIVERBANK DISCRETIONARY TRUST T/AS RAVENSWOOD
RIVER RESORT, RESPONDENT

CORAM COMMISSIONER J L HARRISON
DATE OF ORDER THURSDAY, 18 SEPTEMBER 2003
FILE NO/S. CR 34 OF 2003
CITATION NO. 2003 WAIRC 09415
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_________________________________________________________________________________________________________

Result Application alleging unfair dismissal partially upheld and order issued for compensation.
_________________________________________________________________________________________________________

Order
HAVING HEARD Ms S Northcott on behalf of the applicant and Mr T Thompson as agent on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby—

1 DECLARES THAT the dismissal of Angela Christine Harty by the respondent was unfair.
2 ORDERS the respondent to pay Angela Christine Harty compensation in the sum of $956.44 gross within

7 days of the date of this order.
3 ORDERS THAT the application otherwise be and is hereby dismissed.

(Sgd.) J. L. HARRISON,
[L.S.] Commissioner.

____________________

2003 WAIRC 09414
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
BURSWOOD RESORT (MANAGEMENT) LTD, RESPONDENT

CORAM COMMISSIONER J L HARRISON
DATE OF ORDER THURSDAY, 18 SEPTEMBER 2003
FILE NO/S. CR 101 OF 2003
CITATION NO. 2003 WAIRC 09414
_________________________________________________________________________________________________________

Result Order issued.
_________________________________________________________________________________________________________

Order
WHEREAS on 26 May 2003 the applicant applied to the Commission for a conference pursuant to Section 44 of the Industrial
Relations Act 1979 (“the Act”);
AND WHEREAS on 10 June 2003 the Commission convened a conference pursuant to s44 of the Act for the purpose of
conciliating between the parties in relation to back pay owing to one of the applicant’s members, Mr Kieran Neal, and the
possibility of re-deploying Mr Neal to suitable alternative employment with the respondent and the parties undertook to negotiate
about the issues in dispute;
AND WHEREAS a report back conference was held on 16 July 2003 and the Commission was advised that the issues in dispute
remained unresolved and the parties undertook to hold further discussions;
AND WHEREAS a further report back conference was held on 31 July 2003;
AND WHEREAS at the conferences held on 10 June 2003, 16 July 2003 and 31 July 2003 the Commission was informed that—

a) Mr Neal has been employed by the respondent for approximately 15 years. From November 2000 to December
2002 Mr Neal was unable to perform his full duties as a croupier due to a work related injury. As a result of Mr
Neal’s workers’ compensation claim being settled in March 2003 the respondent has endeavoured to place Mr
Neal into suitable alternative employment.

b) On 23 June 2003 the respondent offered Mr Neal a position of Electronic Gaming Assistant and Mr Neal
accepted this position however, the applicant and the respondent were in dispute about the terms and conditions
of employment being offered to Mr Neal in relation to this position.

c) On 31 July 2003 the applicant was advised by the respondent that if Mr Neal did not accept the Electronic
Gaming Assistant position which had been created by the respondent and offered to Mr Neal on the
respondent’s terms and conditions then his services would be terminated and that the respondent would not take
such action without giving seven days notice of its intention to terminate Mr Neal.

d) The applicant and the respondent remained in dispute about back pay owing to Mr Neal for hours that he was
available to work and was not required by the respondent to work.

AND WHEREAS a further conference was convened on 1 August 2003 to hear from the parties in relation to whether or not the
issues in dispute should be set down for hearing and determination;
AND WHEREAS having heard from the parties the Commission formed the view that in the circumstances the issues in dispute
should be set down for hearing and determination and an interim order should issue to deal with Mr Neal’s employment status
pending the outcome of arbitration of the issues in dispute;
AND WHEREAS the Commission formed the view that Mr Neal should be redeployed to the position of electronic gaming
assistant on an interim basis and an order issued on 4 August 2003 in the following terms—

1. THAT Burswood Resort (Management) Ltd redeploy Mr Kieran Neal forthwith to the full-time position of
Electronic Gaming Assistant under the terms and conditions as detailed in correspondence from Ms Kathleen
Drimatis to the applicant dated 23 June 2003.

2. THAT Mr Neal shall remain employed in this position under these terms and conditions whilst the Commission
hears and determines the following—
a) Whether or not Mr Neal is owed wages for the hours that he has been fit to work but has not been

offered work by the respondent.
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b) The terms and conditions of employment that should apply to the work that Mr Neal is undertaking in
his role as an Electronic Gaming Assistant.

AND WHEREAS on 6 August 2003 the respondent lodged an appeal against the decision of the Commission in relation to the
order that issued in matter C101 of 2003 on 4 August 2003;
AND WHEREAS the Commission convened further conferences on 3 and 5 September 2003 and the respondent argued that the
issue of whether or not the respondent had an obligation to transfer Mr Neal to an alternative position should be included in the
memorandum of matters for hearing and determination and as this was a matter initially raised by the applicant as an issue in
relation to this dispute this issue was included in an amended memorandum of matters for hearing and determination which was
issued to the parties on 8 September 2003;
AND WHEREAS at a hearing on 15 September 2003 the Full Bench of the Commission upheld the respondent’s appeal and the
interim order was quashed;
AND WHEREAS on 17 September 2003 the Commission convened an urgent conference and was informed that Mr Neal was no
longer undertaking the duties of the position of electronic gaming assistant and that he was currently not undertaking work related
duties and therefore not receiving wages;
AND WHEREAS the respondent sought to adjourn the hearing in relation to the issues in dispute given that the Full Bench had not
yet issued its reasons for decision in FBA 19 of 2003;
AND WHEREAS the Commission is of the opinion that an interim order is necessary to deal with Mr Neal’s current employment
status pending the hearing and determination of the issues in dispute and that the hearing set down for 18 September 2003 be
vacated as a result of further discussions of the issues in dispute and that the hearing should be re-convened as a matter of urgency;
AND WHEREAS a Speaking to the Minutes was held on 18 September 2003 in respect to the Minutes of Proposed Order that
issued on 17 September 2003 and after hearing from the parties the Commission formed the view that amendments should be made
to the proposed order;
NOW THEREFORE, the Commission having formed the view that in order for arbitration to occur to resolve the matters in
dispute, and pursuant to the powers conferred on it under the Act, in particular s.44(6)(ba)(ii), hereby orders:

1. THAT on an interim basis the respondent continue to employ Mr Kieran Neal on a full-time basis under his
existing terms and conditions of employment undertaking meaningful and appropriate duties which may include
TAB duties and assisting with electronic gaming functions pending the outcome of arbitration in relation to this
matter.

2. THAT Mr Neal shall remain undertaking these duties until the Commission hears and determines the issues in
dispute relating to the following—
a) If the Electronic Gaming Assistant position offered to Mr Neal and accepted by him remains available

and is to be performed by Mr Neal, the terms and conditions of employment that should apply to the
duties of this position.

b) Whether or not Mr Neal is owed wages for the hours that he has been fit to work but has not been
offered work by the respondent.

3) The terms and conditions in Clause 17. – Meal and Rest Breaks of the Burswood International Resort Casino
Employees Award 2002 No A4 of 2003 applicable to a Croupier/Dealer shall not apply to Mr Neal whilst
performing duties other than those of a Croupier/Dealer.

4) Nothing in this order prevents the respondent from dismissing Mr Neal for misconduct.
5) A liberty to apply is reserved to the parties in the event of changed circumstances.

(Sgd.) J. L. HARRISON,
[L.S.] Commissioner.

____________________

2003 WAIRC 09263
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS’ UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
MARK HEDDERWICK AND LEONIE HEDDERWICK TRADING AS BB’S ESPRESSO, THE
EXECUTORS OF THE HEDDERWICK FAMILY TRUST TRADING AS BB’S ESPRESSO AND
SKYFLOW PTY LTD, RESPONDENTS

CORAM COMMISSIONER J L HARRISON
DATE MONDAY 8 SEPTEMBER 2003
FILE NO. CR 202 OF 2002
CITATION NO. 2003 WAIRC 09263
_________________________________________________________________________________________________________

Result Application alleging unfair dismissal upheld and order issued for compensation in lieu of
reinstatement.

Representation
Applicant Ms S Northcott
Respondents No appearance
_________________________________________________________________________________________________________
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Reasons for Decision
1 Rachel Thomson was employed by either Mark Hedderwick and Leonie Hedderwick trading as BB’s Espresso, the Executors

of the Hedderwick Family Trust trading as BB’s Espresso or Skyflow Pty Ltd (“the respondents”) until she resigned in January
2003. The Australian Liquor, Hospitality and Miscellaneous Workers’ Union, Western Australian Branch (“the applicant”)
argues that Ms Thomson was unfairly terminated in August 2002 when her employer unilaterally and significantly reduced Ms
Thomson’s hours of work. As a result of this reduction in hours the applicant commenced proceedings under s.44 of the
Industrial Relations Act 1979 (“the Act”). Conciliation proceedings did not resolve the claim and the matter was referred for
arbitration under s.44(9) of the Act.

2 The Memorandum of Matters for hearing and determination, formal parts omitted is as follows—
“1. The Applicant claims the Respondent fundamentally changed the nature of the contract of employment of

Rachel Thomson because the Respondent was required to pay Ms Thomson adult Award wages.
 2. The Applicant claims the Respondent would not have fundamentally changed the nature of Rachel Thomson’s

contract of employment if she was party to a Workplace Agreement.
 3. The Applicant Union claims that the Respondent’s conduct in fundamentally changing Rachel Thomson’s

contract of employment amounted to a termination of her contract of employment in circumstances which were
harsh, unfair or oppressive within the meaning of the Industrial Relations Act 1979.

 4. The Applicant seeks an order that the Respondent compensate Rachel Thomson for the loss she has suffered as
a result of the Respondent’s actions.

 5. The Respondent opposes the claim and orders sought.”
3 Ms Thomson’s employer did not appear at the hearing. On 29 May 2003, the day before the hearing, the Western Australian

Industrial Relations Commission (“the Commission”) received a letter from Leonie Hedderwick, one of the proprietors of the
BB’s Espresso Café at Garden City Shopping Centre (“the café”) advising that she would not be able to attend the hearing on
30 May 2003 because she would be out of the country due to a family death. No request was made to vacate the hearing nor
was mention made in Ms Hedderwick’s letter about the whereabouts of Mark Hedderwick, the other person operating the café.
Given Ms Hedderwick’s correspondence it was clear that Ms Thomson’s employer was aware that the hearing was to take
place and that adequate notice of the hearing had been given to Ms Thomson’s employer. In the circumstances I formed the
view that it would be appropriate for the hearing to go ahead.
Leave to amend the name of Ms Thomson’s employer.

4 During the proceedings the applicant sought leave to amend the name of Ms Thomson’s employer. As it was unclear from
documentation generated by Ms Thomson’s employer in relation Ms Thomson’s employment as to the true name of the
employer, the applicant was granted liberty to make submissions subsequent to the hearing in relation to the correct name of
the employer.

5 The applicant submitted that it would be appropriate to delete BB’s Espresso as the respondent and replace it with Mark
Hedderwick and Leonie Hedderwick trading as BB’s Espresso, the Executors of the Hedderwick Family Trust trading as BB’s
Espresso and Skyflow Pty Ltd trading as BB’s Espresso on the basis that the identity of Ms Thomson’s true employer was
unclear.

6 I have considered the applicant’s request and in this particular instance it is my view that, pursuant to the powers of the
Commission under s.27(1)(j) and s.27(1)(m) of the Act that it is appropriate to delete BB’s Espresso as the respondent and
replace it with Mark Hedderwick and Leonie Hedderwick trading as BB’s Espresso, the Executors of the Hedderwick Family
Trust trading as BB’s Espresso and Skyflow Pty Ltd. The applicant maintained that by joining all three parties to this
application any order which issues would bind “the directing mind and will of these parties, being Mark Hedderwick and
Leonie Hedderwick”. I am satisfied that Mark Hedderwick and Leonie Hedderwick are involved with all three entities and that
all entities have the same contact address, and that Mark Hedderwick and Leonie Hedderwick presented themselves at all times
as either Ms Thomson’s employer or as representatives of the entities associated with Ms Thomson’s employment. Ms
Thomson’s group certificate and pay slips were issued on behalf of the Hedderwick Family Trust. BB’s Espresso’s letterhead
has a reference to Skyflow Pty Ltd (Exhibit A6) and a company search has identified Mark Hedderwick and Leonie
Hedderwick as being the sole directors and shareholders of this company. Even though it is unusual to join more than one
employer to a proceeding, I am of the view that on the information before me it is appropriate to name the three entities
identified by the applicant in order to ensure any order which issues in these proceedings is against Ms Thomson’s true
employer.
The Applicant’s evidence

7 Ms Thomson commenced employment at the café in approximately May 2001, prior to the café being taken over by Mark
Hedderwick and Leonie Hedderwick. Even though Ms Thomson was looking for full-time work at the time, the then owner
offered Ms Thomson employment for 30 to 35 hours of work per week on a regular basis. Ms Thomson stated that she was
available to work Monday through to Friday and that from when she commenced employment at the café she consistently
worked approximately 30 hours per week and she negotiated the occasional day off to attend dancing exams.

8 When Mark Hedderwick and Leonie Hedderwick purchased the café and commenced running it in January 2002, Ms Thomson
stated that her weekly hours dropped to between 25 and 30 hours a week, because both Mark Hedderwick and Leonie
Hedderwick worked in the café. Ms Thomson continued to work 25 to 30 hours per week on a regular roster, with the weekly
roster normally being posted a week in advance. Sometime in April 2002 Ms Thomson was given a copy of BB’s Espresso’s
Staff Handbook detailing employee expectations (Exhibit A2). Page eight of the handbook stated that employee rosters should
be planned at least one week in advance and that if an employee was unavailable then at least one week’s notice was required
to be given.

9 Ms Thomson confirmed that Exhibit A1 contains a record of the hours she worked and the wages paid to her between 8 July
2001 and January 2003.

10 In August 2002 Ms Thomson experienced problems at work. She complained to her employer that she was burnt by boiling
water leaking from the steam arm of the espresso machine and she was also concerned about her rosters. She was also
experiencing difficulties planning her other commitments for the following week as rosters were not being posted one week in
advance.

11 Ms Thomson stated that her hours were cut significantly at this time and that by 25 August 2002 her hours had dropped to four
hours per week and she was not rostered to work any hours in early September 2002. This led to Ms Thomson querying her
hours with Leonie and Mark Hedderwick. At this time Ms Thomson also raised the issue of her hours and her pay with the
applicant.
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12 Ms Thomson gave evidence that she had a meeting with Mark and Leonie Hedderwick on or about 30 August 2002 as she had
not been rostered on for any hours the following week. Mark Hedderwick told Ms Thomson that he did not like her attitude
and that if her attitude improved she might be given more hours in future weeks. Ms Thomson stated that Leonie Hedderwick
also told her at this meeting that Ms Thomson “was always asking questions and that I was like a thorn in her side, always
poking and prodding”. Ms Thomson was surprised by these comments as prior to this meeting she had been advised by her
employer that she was a good worker and problems about her attitude had not previously been raised.

13 Ms Thomson ceased working for the café in January 2003 when she found alternative full time employment.
14 Mr David Garland is a union official employed by the applicant. He is an organiser in the hospitality industry and has held this

position for approximately five and a half years. Prior to working for the applicant he was employed in the hospitality industry
for two and a half years in a variety of positions in restaurants, bars and gaming lounges. He confirmed that in August 2002 Ms
Thomson contacted him about problems that she was experiencing in relation to the number of hours she was required to work.
As a result of this complaint Mr Garland wrote to BB’s Espresso on 26 August 2002 seeking to inspect her employer’s time
and wage records (Exhibit A3). Mr Garland also reminded Ms Thomson’s employer that rosters should be posted one week in
advance.

15 Subsequent to a s.44 conference being held in the Commission relating to this matter, Mr Garland wrote to BB’s Espresso on
28 October 2002 requesting an explanation as to why Ms Thomson’s hours were being given to other employees, which other
employees had their work hours reduced, and whether there was any possibility that Ms Thomson could have her regular
rostered hours returned to her (Exhibit A4).

16 Mr Garland received a response from Mark Hedderwick on 5 November 2002 (Exhibit A6). Mark Hedderwick maintained that
three employees, including Ms Thomson, had their normal hours significantly reduced as a result of Mark Hedderwick and
Leonie Hedderwick spending more time at work and because junior employees (trainees and a work experience person) had
been employed. The letter detailed the current number of hours worked each week by each employee and Mark Hedderwick
claimed that all senior employees on the Restaurant, Tearoom and Catering Workers’ Award, 1979 No R 48 of 1978 (“the
Award”) had been given reduced hours and that Ms Thomson had not been victimised in this regard.

17 On 18 November 2002 Mr Garland visited BB’s Espresso’s premises and inspected the time and wages records. As a result of
this inspection Mr Garland drew up a chart containing the rostered hours of four employees employed by BB’s Espresso over
the period 14 July 2002 to 20 October 2002 (Exhibit A8). This chart compared the hours of Ms Thomson with those of one
employee on a workplace agreement, a junior award employee and a senior award employee and showed that the other
employees’ hours had not altered substantially throughout this period but that Ms Thomson’s hours had changed significantly
at the beginning of August 2002. Mr Garland also confirmed that when he reviewed BB’s Espresso’s time and wage records
Ms Thomson was the only employee he could identify whose hours had been reduced. Mr Garland met with Leonie
Hedderwick at this time to discuss Ms Thomson’s hours. He stated that Leonie Hedderwick told him she was now employing
junior staff of approximately 16 years of age as they were cheaper to employ than Ms Thomson. She stated that she was
surprised Ms Thomson was still persisting with wanting to be employed with BB’s Espresso as she believed that she would be
beneficial for Ms Thomson to apply for work elsewhere as other employees had done (Exhibit A9).

18 Mr Garland stated that from his experience in the industry it was rare that employees were employed on a casual basis in an
operation similar to that of BB’s Espresso. As BB’s Espresso operated in a shopping centre working hours were certain, as was
the volume of customers. He understood that Ms Thomson was employed as a permanent part-time employee as defined in the
Award. He based this view on the premise that Ms Thomson had an expectation of ongoing work, she was rostered to work
(this was only afforded to permanent employees under the Award) and she had worked regular hours for a lengthy period of
time.

19 Mr Garland drew up a spreadsheet of Ms Thomson’s hours of work and wages received from 8 July 2001 through to
19 January 2003 (Exhibit A10).
Submissions

20 The applicant argues that Ms Thomson was a permanent part-time employee, and not a casual employee even though she was
paid a casual rate of pay. In support of this contention the applicant submitted that Ms Thomson worked a regular roster, her
hours were agreed in advance, she worked these hours on an ongoing basis over a lengthy period of time until August 2002 and
she had to seek leave to vary her roster. The Staff Handbook (Exhibit A2) confirms that rosters had to be posted at least one
week in advance and that Ms Thompson had to give at least a week’s notice to alter her roster. As Ms Thomson was a
permanent part-time employee subject to a roster, it was not open for her employer to alter Ms Thomson’s hours as though she
was a casual employee. The evidence was clear that there was no issue with the Ms Thomson’s performance or capacity to
undertake her work. On the contrary the applicant’s evidence was that Ms Thomson was congratulated by her employer on the
quality and standard of her work.

21 The applicant argues that Ms Thomson was unfairly terminated. The applicant argued that it appeared that BB’s Espresso
relied on economic issues to justify terminating Ms Thomson’s contract of employment. Her employer claimed that Ms
Thomson was too expensive and preferred instead to employ junior employees. Even if this was the case the applicant argued
that her employer had a duty under Clause 46. – Changes with Significant Effect and Redundancy of the Award, and also
under s.41(1) of the Minimum Conditions of Employment Act 1993 (“the MCE Act”) that if there was to be a substantial
change to an employee’s contract of employment such as occurred in the number of hours that Ms Thomson was required to
work in August 2002, then Ms Thomson should have been notified of this change and discussions should have been held
between the parties. The applicant submits that even though Ms Thomson continued to work for her employer after August
2002, the unilateral reduction in Ms Thomson’s hours was tantamount to a termination as Ms Thomson did not agree to this
change. Further, Ms Thomson was not a casual employee who could have her hours altered at will. In acting the way it did Ms
Thomson’s employer also breached s.6(ac) and s.6(ca) of the Act. The applicant is seeking compensation for the loss Ms
Thomson has suffered between August 2002 and January 2003. Exhibit A10 confirms that between July 2001 and August
2002 Ms Thomson worked on average 30 hours per week. On the basis of Ms Thomson working 30 hours per week, the
applicant has worked out that Ms Thompson is due payment for 641.25 hours, after deducting the actual hours worked by Ms
Thomson between August 2002 and January 2003. Based on Ms Thomson being paid $13.71 per hour, the applicant is
claiming that compensation of $8,791.54 be paid to Ms Thomson.
Findings and Conclusions
Credibility

22 I listened carefully to the evidence given by both witnesses. In my view each witness gave their evidence honestly and to the
best of their recollection, thus I have no hesitation in accepting their evidence.

23 I am required to determine whether or not Ms Thompson was terminated in August 2002 when BB’s Espresso unilaterally
reduced her hours of work from 30 hours per week to three hours per week. It is well established that it is not permissible for
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an employer to unilaterally vary the terms of an employee’s contract of employment, without that variation constituting a
breach amounting to a repudiation of that contract (RS Components Ltd v Irwin [1974] 1 All ER 41 at 43).

24 Whether or not Ms Thomson was a casual employee is also an issue for determination. The rules to be applied in a case of this
nature have been set out by His Honour The President in Secro (Australia) Pty Limited v John Joseph Moreno [1996]
76 WAIG 937 at 939, where the President observed—

“…
“The concept of casual employment within the common law of employment, untrammelled by award
prescription, is generally taken to connote an employee who works under a series of separate and distinct
contracts of employment entered into for a fixed period to meet the exigencies of particular work requirements
of an employer, rather than under a single and ongoing contract of indefinite duration”.

(See Squirrell v Bibra Lakes Adventure World Pty Ltd t/a Adventure World (op cit) at page 1835 per Fielding C and
Stewart v Port Noarlunga Hotel Ltd (1980) 47 SAIR 406 at 420).
The parties, of course, cannot by use of a label render the nature of a contractual relationship something different to what
it is (see Stewart v Port Noarlunga Hotel Ltd (op cit) per Haese DPP at pages 5-6).
Certain indicia may be indicative of the nature of the contract, but they are not determinative, taken alone. These may
include the classifying name given to a worker and initially accepted by the parties, the provisions of the relevant award,
the reasonable expectation that work would be available to him, the number of hours worked per week, whether his
employment was regular, whether the employee worked in accordance with a roster published in advance, whether there
was reasonable mutual expectation of continuity of employment, whether the notice is required by an employee prior to
the employee being absent on leave, whether the employer reasonably expected that work would be available, whether the
employee had a consistent starting time and set finishing time, and there may be other indicia.”

25 The test for determining whether a dismissal is unfair must be considered. The question is whether Ms Thomson’s employer
acted harshly, unfairly or oppressively in dismissing her.  The onus is on the applicant to establish that the dismissal was, in all
the circumstances, unfair. Whether the right of the employer to terminate the employment has been exercised so harshly or
oppressively or unfairly against Ms Thomson as to amount to an abuse of the right needs to be determined. A dismissal for a
valid reason within the meaning of the Act may still be unfair if, for example, it is effected in a manner which is unfair.
However, terminating an employment contract in a manner which is procedurally irregular may not of itself mean the dismissal
is unfair (see Shire of Esperance v. Mouritz (1991) 71 WAIG 891 and Byrne v. Australian Airlines (1995) 65 IR 32). In Shire
of Esperance v. Mouritz (supra), Kennedy J observed that unfair procedures adopted by an employer when dismissing an
employee are only one element that needs to be considered when determining whether the dismissal was harsh or unjust.

26 When applying the relevant authorities in relation to whether or not Ms Thomson was a casual employee, I find that Ms
Thomson was not a casual employee who was subject to one hour’s notice on termination. Even though Ms Thomson was paid
a casual rate of pay, this cannot make her a casual if she truly was not a casual employee. I find that Ms Thomson was a
permanent, part-time employee as defined in Clause 12. - Part-time Workers of the Award. The evidence was clear that Ms
Thomson had an ongoing expectation of work throughout her employment and except for when the café changed hands in
January 2002 Ms Thomson’s hours remained constant up to August 2002. Ms Thomson’s hours were posted on a roster
(usually) one week in advance and she had to negotiate with her employer to have time off. These indicia are not indicative of
a casual employment relationship whereby there is no certainty of ongoing and regular work and limited notice is required to
be given by either party of non-attendance at work.

27 I find that Ms Thomson was effectively terminated when her hours were unilaterally reduced by BB’s Espresso in August
2002. It is clear that the reduction of Ms Thomson’s hours of work from 20 hours per week to three hours per week constituted
a significant variation to Ms Thomson’s contract of employment and that Ms Thomson did not agree to this variation. Thus I
find that in significantly reducing Ms Thomson’s hours, and without agreement Ms Thomson’s employer repudiated its
contract of employment with Ms Thomson sufficient for it to amount to a termination.

28 Further, as I have found that Ms Thomson was not a casual employee, there was no ability for BB’s Espresso to vary Ms
Thomson’s hours without notice in the way BB’s Espresso did.

29 I find that in varying Ms Thomson’ hours unilaterally and without discussion or notice, Ms Thomson’s employer breached
Clause 46 of the Award, which is implied into Ms Thomson’s contract of employment. Clause 46(4) of the Award requires that
discussions be held with an employee when hours of work are significantly decreased and is as follows:

“46. - CHANGES WITH SIGNIFICANT EFFECT AND REDUNDANCY
…
(4) The matters to be discussed are --

(a) the likely effects of the action or the redundancy in respect of the employee; and
(b) measures that may be taken by the employee or the employer to avoid or minimize a significant effect,
as the case requires.”

In this case this discussion did not take place.
30 I also find that Ms Thomson was treated unfairly when she was singled out by her employer to have her working hours reduced

in August 2002. It is clear from the graph drawn up by Mr Garland (Exhibit A8) and from Mr Garland’s evidence that Ms
Thomson was the only employee of BB’s Espresso who had her hours reduced in August 2002. It appears that BB’s Espresso
relied on financial considerations to reduce Ms Thomson’s hours however, as Ms Thomson was the only employee who had
her hours reduced I give little weight to this proposition.

31 In all of the circumstances I find that Ms Thomson was unfairly terminated by her employer when her hours were unilaterally
reduced in August 2002. I find that there was no adequate reason for Ms Thomson’s employer to reduce her hours nor was her
termination effected lawfully and in a procedurally fair manner.
Compensation

32 I am satisfied on the evidence that the working relationship between Ms Thomson and her employer has broken down such that
an order for re-instatement would be impracticable. I am satisfied that Ms Thomson took reasonable steps to mitigate her loss
as she continued to work for BB’s Espresso until she obtained alternative employment in January 2003.

33 I therefore now turn to the question of compensation. I apply the principles set out in Bogunovich v Bayside Western Australia
Pty Ltd (1998) 78 WAIG 3635 and Tranchita v Wavemaster International Pty Ltd (1999) 79 WAIG 1886.
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34 Ms Thomson clearly had an ongoing expectation of work because BB’s Espresso continued to trade after August 2002 and
employed staff to work in the café at least until Ms Thomson ceased working for BB’s Espresso in January 2003. I accept the
applicant’s calculations as outlined in Exhibit A10 as representing the loss that Ms Thomson has suffered for her unfair
termination. Having regard to all of the circumstances of the case I therefore order that Ms Thomson be paid $8,791.54 gross
(641.25 hours x $13.71) as compensation for her unfair termination.

35 A Minute of Proposed Order will now issue.
_________

2003 WAIRC 09362
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
MARK HEDDERWICK AND LEONIE HEDDERWICK TRADING AS BB’S ESPRESSO, THE
EXECUTORS OF THE HEDDERWICK FAMILY TRUST TRADING AS BB’S ESPRESSO AND
SKYFLOW PTY LTD, RESPONDENTS

CORAM COMMISSIONER J L HARRISON
DATE OF ORDER FRIDAY, 12 SEPTEMBER 2003
FILE NO/S. CR 202 OF 2002
CITATION NO. 2003 WAIRC 09362
_________________________________________________________________________________________________________

Result Application to amend respondent’s name granted
_________________________________________________________________________________________________________

Order
Having heard Ms S Northcott on behalf of the applicant and there being no appearance behalf of the respondents, the Commission
pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby orders—

THAT the name of the respondent be deleted and that Mark Hedderwick and Leonie Hedderwick trading as
BB’s Espresso, the Executors of the Hedderwick Family Trust trading as BB’s Espresso and Skyflow Pty Ltd be
substituted in lieu thereof.

(Sgd.) J. L. HARRISON,
[L.S.] Commissioner.

_________

2003 WAIRC 09361
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES AUSTRALIAN LIQUOR, HOSPITALITY AND MISCELLANEOUS WORKERS UNION,
WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
MARK HEDDERWICK AND LEONIE HEDDERWICK TRADING AS BB’S ESPRESSO, THE
EXECUTORS OF THE HEDDERWICK FAMILY TRUST TRADING AS BB’S ESPRESSO AND
SKYFLOW PTY LTD, RESPONDENTS

CORAM COMMISSIONER J L HARRISON
DATE OF ORDER FRIDAY, 12 SEPTEMBER 2003
FILE NO/S. CR 202 OF 2002
CITATION NO. 2003 WAIRC 09361
_________________________________________________________________________________________________________

Result Application alleging unfair dismissal upheld and order issued for compensation in lieu of
reinstatement.

_________________________________________________________________________________________________________

Order
HAVING HEARD Ms S Northcott on behalf of the applicant and there being no appearance on behalf of the respondents, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby—

1 DECLARES THAT the dismissal of Rachel Thomson by her employer was unfair and that reinstatement is
impracticable;

2 ORDERS the respondents to pay Rachel Thomson compensation in the sum of $8791.54 gross within 7 days of
the date of this order.

(Sgd.) J. L. HARRISON,
[L.S.] Commissioner.
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CONFERENCES—Notation of—

Parties
Commissioner

Conference
Number

Dates Matter Result

Australian Liquor,
Hospitality and
Miscellaneous Workers
Union, Western
Australian Branch

Ack Pty Ltd T/as Tanby
Hall

SCOTT C C49/2003 05-May-03
6-Jun-03

Alleged unfair
dismissal

Concluded

Australian Liquor,
Hospitality and
Miscellaneous Workers
Union, Western
Australian Branch

Activ Foundation (Inc) SCOTT C C174/2003 29-Aug-03 Alleged unfair
dismissal.

Referred

Australian Liquor,
Hospitality and
Miscellaneous Workers
Union, Western
Australian Branch

BBS Espresso HARRISON C
CR202/2002

30-May-03 Alleged unfair
dismissal

Order Issued

Australian Liquor,
Hospitality and
Miscellaneous Workers
Union, Western
Australian Branch

Ravenswood River
Resort

HARRISON C
C49/2003

10-Mar-03 Alleged unfair
dismissal

Concluded

Australian Liquor,
Hospitality and
Miscellaneous Workers
Union, Western
Australian Branch

Silver Pty Ltd WOOD C C42/2003 04-Apr-03 Alleged breach
Award

Concluded

Automotive, Food,
Metals, Engineering,
Printing and Kindred
Industries Union of
Workers - The

Cooks Construction Pty
Ltd

GREGOR C C201/2003 18-Sep-03 Termination of
employment

Concluded

Civil Service
Association of Western
Australia Incorporated

Director General,
Department of
Consumer and
Employment Protection

SCOTT C PSAC47/2002 11-Nov-02 Alleged breach of
Public Sector
Management Act,
sections 8 & 9

Concluded

Civil Service
Association of Western
Australia Incorporated

Director General,
Education Department
Of WA

HARRISON C
PSAC25/2002

09-Jul-02
18-Jul-02
19-Jul-02
13-Sep-02
13-Dec-02
28-Jan-03
30-Jan-03
12-Mar-03

Conference is
required over
issues concerned
with the
dismissalsof two
employees

Concluded

Transport Workers'
Union of Australia,
Industrial Union of
Workers, Western
Australian Branch

Cockburn Cement Ltd WOOD C C184/2003 11-Aug-03
9-Sep-03

Proposed changes
to the current
rosters

Concluded

Transport Workers'
Union of Australia,
Industrial Union of
Workers, Western
Australian Branch

DC & CJ Robinson WOOD C C178/2003 11-Aug-03 Alleged
underpayment

Concluded

West Australian
Branch, Australasian
Meat Industry
Employees' Union,
Industrial Union of
Workers

Action Supermarkets
Pty Ltd

WOOD C C196/2003 09-Sep-03
15-Sep-03

Dress code policy Concluded

West Australian Police
Union of Workers –
The

Commissioner of Police SCOTT C PSAC49/2003 N/A Issue regarding
employees
subsidised
housing
arrangements

Concluded
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CORRECTIONS—
2003 WAIRC 09469

DAMPIER SALT AWARD 1990
No. A23 of 1990

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES THE AUSTRALIAN WORKERS’ UNION, WEST AUSTRALIAN BRANCH, INDUSTRIAL

UNION OF WORKERS, APPLICANT
v.
DAMPIER SALT LIMITED & OTHERS, RESPONDENTS

CORAM COMMISSIONER S J KENNER
DATE FRIDAY, 19 SEPTEMBER 2003
FILE NO. APPLICATION 1958 OF 2002
CITATION NO. 2003 WAIRC 09469
_________________________________________________________________________________________________________

Result Correcting order issued
Representation
Applicant Mr M Llewellyn
Respondents No appearance
_________________________________________________________________________________________________________

Correcting Order
HAVING heard Mr M Llewellyn on behalf of the applicant and there being no appearance on behalf of the respondents, the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders—

THAT the application be and is hereby discontinued by leave.
(Sgd.) S. J. KENNER,

[L.S.] Commissioner.
____________________

2003 WAIRC 09180
DRAUGHTSMEN’S, TRACERS’, PLANNERS’ AND TECHNICAL OFFICERS’ AWARD 1979

No. R11 of 1979
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES ON THE COMMISSION’S OWN MOTION
TRADES AND LABOR COUNCIL OF WESTERN AUSTRALIA, AUSTRALIAN MINES &
METALS ASSOCIATION INC. WA BRANCH, CHAMBER OF COMMERCE & INDUSTRY OF
WESTERN AUSTRALIA AND THE MINISTER FOR LABOUR RELATIONS

CORAM CHIEF COMMISSIONER W S COLEMAN
DATE MONDAY, 4 AUGUST 2003
FILE NO/S. APPLICATION 654 OF 2000
CITATION NO. 2003 WAIRC 09180
_________________________________________________________________________________________________________

Result Correction Order issued
_________________________________________________________________________________________________________

Order
WHEREAS an error occurred in the General Order dated 17 July 2000 issued in application 654 of 2000, the Commission, in order
to correct this error and pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders –

THAT the Variation Schedule attached to the Order dated 17 July 2000 with respect to the Draughtsmen’s, Tracers’,
Planners’ and Technical Officers’ Award 1979 No. R11 of 1979 in Application 654 of 2000 be amended in the terms of
the following Schedule.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________

SCHEDULE
1. Clause 7. – Wages: Renumber subclause (2) of this clause as (2)(a).
2. Clause 7. – Wages: Insert a new subclause (2)(b) after subclause (2)(a) of this clause—
(2) (b) Junior Tracers (expressed as a percentage of the “First Year Experience” rate of wage provided in paragraph (a)

of this subclause, and calculated to the nearest ten cents)
16 years of age and under 54
17 years of age 59
18 years of age 67
19 years of age 76
20 years of age 83

____________________
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2003 WAIRC 09182
DRAUGHTSMEN’S, TRACERS’, PLANNERS’ AND TECHNICAL OFFICERS’ AWARD 1979

No. R11 of 1979
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES ON THE COMMISSION’S OWN MOTION
TRADES AND LABOR COUNCIL OF WESTERN AUSTRALIA, CHAMBER OF COMMERCE
& INDUSTRY OF WESTERN AUSTRALIA, AUSTRALIAN MINES & METALS ASSOCIATION
INC. AND THE MINISTER FOR CONSUMER AND EMPLOYMENT PROTECTION

CORAM CHIEF COMMISSIONER W S COLEMAN
DATE MONDAY, 4 AUGUST 2003
FILE NO/S. APPLICATION 797 OF 2002
CITATION NO. 2003 WAIRC 09182
_________________________________________________________________________________________________________

Result Correction Order issued
_________________________________________________________________________________________________________

Order
WHEREAS an error occurred in the General Order dated 22 July 2002 issued in application 797 of 2002, the Commission, in order
to correct this error and pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders –

THAT the Variation Schedule attached to the Order dated 22 July 2002 with respect to the Draughtsmen’s, Tracers’,
Planners’ and Technical Officers’ Award 1979 No. R11 of 1979 in Application 797 of 2002 be amended in the terms of
the following Schedule.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________

SCHEDULE
1. Clause 7. – Wages: Renumber subclause (2) of this clause as (2)(a).
2. Clause 7. – Wages: Insert a new subclause (2)(b) after subclause (2)(a) of this clause—
(2) (b) Junior Tracers (expressed as a percentage of the “First Year Experience” rate of wage provided in paragraph (a)

of this subclause, and calculated to the nearest ten cents)
16 years of age and under 54
17 years of age 59
18 years of age 67
19 years of age 76
20 years of age 83

____________________

2003 WAIRC 09183

DRAUGHTSMEN’S, TRACERS’, PLANNERS’ AND TECHNICAL OFFICERS’ AWARD 1979
No. R11 of 1979

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES ON THE COMMISSION’S OWN MOTION

TRADES AND LABOR COUNCIL OF WESTERN AUSTRALIA, CHAMBER OF COMMERCE
& INDUSTRY OF WESTERN AUSTRALIA, AUSTRALIAN MINES & METALS ASSOCIATION
INC. AND THE MINISTER FOR CONSUMER AND EMPLOYMENT PROTECTION

CORAM CHIEF COMMISSIONER W S COLEMAN
DATE MONDAY, 4 AUGUST 2003
FILE NO/S. APPLICATION 569 OF 2003
CITATION NO. 2003 WAIRC 09183
_________________________________________________________________________________________________________

Result Correction Order issued
_________________________________________________________________________________________________________

Order
WHEREAS an error occurred in the General Order dated 5 June 2003 issued in application 569 of 2003, the Commission, in order
to correct this error and pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders –

THAT the Variation Schedule attached to the Order dated 5 June 2003 with respect to the Draughtsmen’s, Tracers’,
Planners’ and Technical Officers’ Award 1979 No. R11 of 1979 in Application 569 of 2003 be amended in the terms of
the following Schedule.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________
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SCHEDULE
1. Clause 7. – Wages: Renumber subclause (2) of this clause as (2)(a).
2. Clause 7. – Wages: Insert a new subclause (2)(b) after subclause (2)(a) of this clause—
(2) (b) Junior Tracers (expressed as a percentage of the “First Year Experience” rate of wage provided in paragraph (a)

of this subclause, and calculated to the nearest ten cents)
16 years of age and under 54
17 years of age 59
18 years of age 67
19 years of age 76
20 years of age 83

____________________

2003 WAIRC 09371
ELECTRICAL CONTRACTING INDUSTRY AWARD R 22 OF 1978
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION,
POSTAL, PLUMBING AND ALLIED SERVICES UNION OF AUSTRALIA, APPLICANT
v.
THE ELECTRICAL CONTRACTORS’ ASSOCIATION OF WESTERN AUSTRALIA (UNION OF
EMPLOYERS), RESPONDENT

CORAM COMMISSIONER J F GREGOR
DATE MONDAY, 15 SEPTEMBER 2003
FILE NO. APPLICATION 907 OF 2003
CITATION NO. 2003 WAIRC 09371
_________________________________________________________________________________________________________

Result Correction Order
_________________________________________________________________________________________________________

Correcting Order
WHEREAS on 22nd August 2003 the Commission issued Minutes of Proposed Order to the parties requesting the parties to advise
of any errors by 5th September 2003 when the matter was listing for hearing; and
WHEREAS on 5th September 2003 the matter was heard and no advice of any error was forthcoming the Order issued; and
WHEREAS on 9th September 2003 The Communications, Electrical, Electronic, Energy, Information, Postal, Plumbing and Allied
Services Union of Australia notified the Commission of a discrepancy in Clause 30(6)(a) of the Order published on 5th September
2003.
NOW THEREFORE pursuant to the powers vested in it by the Industrial Relations Act, 1979, the Commission, hereby orders—

THAT the Electrical Contracting Industry Award R22 of 1978 be varied as per the following schedule.
(Sgd.) J. F. GREGOR,

[L.S.] Commissioner.

SCHEDULE
7. Clause 30. – Special Provisions – Western Power: Delete subclause (6)(a) of this clause and insert in lieu the

following—
(6) (a) An employee to whom the provisions of Clause 21. - Distant Work of this Award, applies who work at Muja

and who elects not to live in Construction Camp Accommodation shall, subject to paragraph (b) of this
subclause, be paid a living-out allowance at the rate of $335.60 per week to meet the expenses reasonably
incurred by the employee for board and lodgings.

____________________

2003 WAIRC 09186
ELECTRICAL CONTRACTING INDUSTRY AWARD NO. R22 OF 1978

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES ON THE COMMISSION’S OWN MOTION

TRADES AND LABOR COUNCIL OF WESTERN AUSTRALIA, CHAMBER OF COMMERCE
& INDUSTRY OF WESTERN AUSTRALIA, AUSTRALIAN MINES & METALS ASSOCIATION
INC. AND THE MINISTER FOR CONSUMER AND EMPLOYMENT PROTECTION

CORAM CHIEF COMMISSIONER W S COLEMAN
DATE WEDNESDAY, 20 AUGUST 2003
FILE NO/S. APPLICATION 569 OF 2003
CITATION NO. 2003 WAIRC 09186
_________________________________________________________________________________________________________

Result Correction Order issued
_________________________________________________________________________________________________________
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Order
WHEREAS an error occurred in the General Order dated 5 June 2003 issued in application 569 of 2003, the Commission, in order
to correct this error and pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders –

THAT the Variation Schedule attached to the Order dated 5 June 2003 with respect to the Electrical Contracting Industry
Award No. R22 of 1978 in Application 569 of 2003 be amended in the terms of the following Schedule.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________

SCHEDULE
1. First Schedule – Wages: Delete subclause (4)(a) of this schedule and insert the following in lieu thereof—
(4) Apprentices—

(a) Wage per week expressed as a percentage of the Electrical Installer’s rate per week and Safety Net Adjustment
Payment—

Rate Per Week Arbitrated Safety
Net Adjustment

Total Rate
Per Week

% $ $ $
Four Year Term
First Year 39 182.25 47.97 230.22
Second Year 51 238.32 62.73 301.05
Third Year 67 313.09 82.41 395.50
Fourth Year 79 369.17 97.17 466.34
Three and a Half Year Term
First Six Months 39 182.25 47.97 230.22
Next Year 51 238.32 62.73 301.05
Next Year 67 313.09 82.41 395.50
Final Year 79 369.17 97.17 466.34
Three Year Term
First Year 51 238.32 62.73 301.05
Second Year 67 313.09 82.41 395.50
Third Year 79 369.17 97.17 466.34

____________________

2003 WAIRC 09179
FIRE BRIGADE EMPLOYEES’ AWARD, 1990 NO. A28 OF 1989

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES ON THE COMMISSION’S OWN MOTION

TRADES AND LABOR COUNCIL OF WESTERN AUSTRALIA, CHAMBER OF COMMERCE
& INDUSTRY OF WESTERN AUSTRALIA, AUSTRALIAN MINES & METALS ASSOCIATION
INC AND THE MINISTER FOR CONSUMER AND EMPLOYMENT PROTECTION

CORAM CHIEF COMMISSIONER W S COLEMAN
DATE THURSDAY, 31 JULY 2003
FILE NO/S. APPLICATION 569 OF 2003
CITATION NO. 2003 WAIRC 09179
_________________________________________________________________________________________________________

Result Correction Order issued
_________________________________________________________________________________________________________

Order
WHEREAS an error occurred in the General Order dated 5 June 2003 issued in application 569 of 2003, the Commission, in order
to correct this error and pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders –

THAT the variation schedule attached to the Order dated 5 June 2003 with respect to the Fire Brigade Employees’
Award, 1990 No. A28 of 1989 in Application 569 of 2003 be amended in the terms of the following Schedule.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________
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SCHEDULE
1. Clause 6. – Wages: Delete subclause (2) of this clause and insert the following in lieu thereof—
(2) The total weekly wage for the ordinary hours of work as defined in Clause 8. - Hours of Duty of this award, payable to

employees covered by this award, shall be as follows—
$

(a) Trainee Firefighter 699.28
3rd Class Firefighter 750.73
2nd Class Firefighter 766.38
1st Class Firefighter,

Level 1 798.54
Level 2 817.83
Level 3 879.34

Senior Firefighter 911.50
Leading Firefighter 943.65

(b) Station Officer
1st Year 975.80
2nd Year 1007.96
3rd Year 1040.11

(c) District Officer 1195.91
Superintendent 1272.00

(d) Fire Safety Assistants
TOTAL WAGE

$
Grade 1 584.96
Grade 2 630.63
Grade 3 702.98
Grade 4 733.48

(e) Fire Safety Assistants (O’Connor Workshops)
Grade 1 584.96
Grade 2 630.63

2. Insert Clause 34. – Formula for the Calculation of Weekly Wages
34. – FORMULA FOR CALCULATION OF WEEKLY WAGES

(1) Part 1 - Base Rate
TOTAL BASE

RATE
$

(a) Trainee Firefighter 500.20
3rd Class Firefighter 537.00
2nd Class Firefighter 548.20
1st Class Firefighter

Level 1 571.20
Level 2 585.00
Level 3 629.00

Senior Firefighter 652.00
Leading Firefighter 675.00

(b) Station Officer
1st Year 698.00
2nd Year 721.00
3rd Year 744.00

(c) District Officer 809.00
Superintendent 868.80

(2) The rates of pay in this Award include the second $8.00 per week Arbitrated Safety Net Adjustment payable under the
December, 1994 State Wage Decision. This second $8.00 per week Arbitrated Safety Net Adjustment may be offset to the
extent of any wage increase payable since 1 November, 1991, pursuant to enterprise agreements, consent awards or award
variations to give effect to enterprise agreements, insofar as that wage increase has not previously been used to offset an
Arbitrated Safety Net Adjustment. Increases made under previous State Wage Case Principles or under the current
Statement of Principles, excepting those resulting from enterprise agreements, are not to be used to offset Arbitrated
Safety Net Adjustments.
Furthermore the rates of pay in this award include the $10.00 per week arbitrated safety net adjustment payable from the
beginning of the first pay period on or after 14th day of November 1997
This arbitrated safety net adjustment shall be offset against any equivalent amount in rates of pay received by employees
since 1 November 1991 whose wages and conditions are regulated by this award and which are above the wage rates
prescribed in it, provided that the above award payments include wages payable under an enterprise agreement in which
absorption is not contrary to the terms of the enterprise agreement.
Increases made under State Wage Case Principles prior to November 1997, except those resulting from enterprise
agreements, are not to be used to offset this arbitrated safety net adjustment of $10.00 per week.
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Further the rates of pay in this award include the $12 per week or $10 per week arbitrated safety net adjustments payable
from the beginning of the first pay period on or after 1st August, 1999.
This arbitrated safety net adjustment shall be offset against any equivalent amount in rates of pay received by employees
since 1 November 1991 whose wages and conditions are regulated by this award and which are above the wage rates
prescribed in it, provided that the above award payments include wages payable under an enterprise agreement in which
absorption is not contrary to the terms of the enterprise agreement.
Increases made under State Wage Case Principles prior to July 1999, except those resulting from enterprise agreements,
are not to be used to offset this arbitrated safety net adjustment of $12 per week or $10 per week.

(3) Part 2 - Calculation of Penalty Payments
Introduction
The calculations are based on an annual cycle of the 10/14 roster system. The penalties are averaged over the four
platoons over the entire year and paid as a fixed weekly amount.
Step 1 : Public Holidays and Weekend Penalties

Days Hours Ord Hours Penalty Penalty Hours
Public Holidays 10.0 24 240 1.5 346.15
Saturdays 50.5 24 1212 0.5 606.
Sundays 50.5 24 1212 0.75 909.
Weekdays 242.5 24 5820 N/A N/A
L.S.L. 10.5 24 252 N/A N/A
SUB TOTAL 364.0 8736 1861.15
ADD 24 HOURS 1.0 24 5.10
TOTAL 365.0 8760 1866.25

Grand Total of Hours Paid = 8760 + 1866.25 = 10625.25
Hours Paid per Firefighter = 10625.25 ÷ 4 = 2656.56

Notes
(1) All hours worked on Public Holidays to be paid at the rate of double time and one half.
(2) Ordinary hours on Saturday to be paid at the rate of time and one half.
(3) Ordinary hours on Sunday to be paid at the rate of time and three quarters.
(4) The penalty hours on Public Holidays are reduced by 1/26th to compensate for the two weeks of ordinary time allowed

for sick and long service leave.
(5) The average of penalty payments is applied to the additional day assuming that over the long term that day will fall on

each day of the week.
(6) The total wage rate for District Officer and Superintendent includes a component in lieu of availability allowance.
Step 2 : Shift Loadings
All shifts are paid at a shift loading of 15% of the base rate. The loading applies to all week day shift excepting Public Holidays and
Long Service Leave.
50.5 weeks x 5 days x 2 shifts - 20 p.h.shifts = 485 shifts per annum.
485 shifts ÷ 4 platoons = 121.5 shifts ÷ 52.166 weeks per year = 2.324311 shifts per employee per week.
BR x 15% ÷ 5 x 2.322311 = shift loading.
Step 3 : Overtime Loading
All overtime is paid at the rate of double time. Overtime is paid for 50 weeks and does not include periods of employment spent on
sick leave or long service leave. Each overtime shift is an afternoon shift and therefore attracts the loading for shift work.
50 weeks x 8 hours x 1 T.penalty = 400 hours.
400 hours ÷ 4 platoons = 100 hours ÷ 52.166 = 1.916574 hours per week.

BR ÷ 40 x 1.15% x 1.916574 = overtime loading.
Step 4 : Weekly Paid Hours
BR ÷ 40 = hourly rate x 2656.56 = annual paid hours ÷ 52.166 = weekly paid hours.

total weekly wage = weekly paid hours + shift loading
+ over time loading.

____________________

2003 WAIRC 09370
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES ROBERT GREEN, APPLICANT
v.
MILLENIUM INORGANIC CHEMICALS, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DATE MONDAY, 15 SEPTEMBER 2003
FILE NO. APPLICATION 976 OF 2003
CITATION NO. 2003 WAIRC 09370
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_________________________________________________________________________________________________________

Result Correction of text
_________________________________________________________________________________________________________

Erratum
WHEREAS in a Decision issued on 5th August 2003 an error occurred in paragraph 20; and
WHEREAS hereunder is the correct paragraph—
20. In doing so I refer to Simmons v Business Computers International Pty Ltd op.cit. as approved in Perth Finishing College

op.cit. and note that the Commission in dealing with an application under s.29(1)(b)(ii) is acting judicially and not as an
arbitral or legislative body. In those circumstances it is clear that it is not examining the fairness or otherwise of the contractual
provision. That is beyond the scope of the jurisdiction granted in s.29(1)(b)(ii) in other words the Commission is unable to
make an interpretation and contemporaneously apply any of the notions that are contained in s.26 of the Act.

NOW THEREFORE pursuant to the powers vested in it by the Industrial Relations Act, 1979, the Commission, hereby orders—
THAT the Decision issued on 5th August 2003 should be corrected as above.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

____________________

2003 WAIRC 09167
IRON ORE PRODUCTION AND PROCESSING (HAMERSLEY IRON LIMITED) AWARD 1987

No. A20 of 1987
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES ON THE COMMISSION’S OWN MOTION
TRADES AND LABOR COUNCIL OF WESTERN AUSTRALIA, CHAMBER OF COMMERCE
& INDUSTRY OF WESTERN AUSTRALIA, AUSTRALIAN MINES & METALS ASSOCIATION
INC. AND THE MINISTER FOR CONSUMER AND EMPLOYMENT PROTECTION

CORAM CHIEF COMMISSIONER W S COLEMAN
DATE MONDAY, 2 JUNE 2003
FILE NO/S. APPLICATION 797 OF 2002
CITATION NO. 2003 WAIRC 09167
_________________________________________________________________________________________________________

Result Correction Order issued
_________________________________________________________________________________________________________

Order
WHEREAS an error occurred in the General Order dated 22 July 2002 issued in application 797 of 2002, the Commission, in order
to correct this error and pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders –

THAT the variation schedule attached to the Order dated 22 July 2002 with respect to the Iron Ore Production and
Processing (Hamersley Iron Limited) Award 1987 No. A20 of 1987 in Application 797 of 2002 be amended in the terms
of the following Schedule.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________

SCHEDULE
1. Clause 32.—Wages Division 1 – Part 1: Delete subclause (3)(e)(i) of this clause and insert the following in lieu

thereof—
(e) Power Generation and Distribution Employees:

(i)   Generation
Level 4 413.60 106.00 519.60
Level 3 443.30 108.00 551.30
Level 2 497.20 106.00 603.20
Level 1 519.30 108.00 627.30

____________________

2003 WAIRC 09166

IRON ORE PRODUCTION AND PROCESSING (HAMERSLEY IRON LIMITED) AWARD 1987
No. A20 of 1987

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES ON THE COMMISSION’S OWN MOTION

TRADES AND LABOR COUNCIL OF WESTERN AUSTRALIA, AUSTRALIAN MINES &
METALS ASSOCIATION INC. WA BRANCH, CHAMBER OF COMMERCE & INDUSTRY OF
WESTERN AUSTRALIA AND THE MINISTER FOR LABOUR RELATIONS

CORAM CHIEF COMMISSIONER W S COLEMAN
DATE FRIDAY, 30 MAY 2003
FILE NO/S. APPLICATION 752 OF 2001
CITATION NO. 2003 WAIRC 09166
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_________________________________________________________________________________________________________

Result Correction Order issued
_________________________________________________________________________________________________________

Order
WHEREAS an error occurred in the General Order dated 25 July 2001 issued in application 752 of 2001, the Commission, in order
to correct this error and pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders –

THAT the variation schedule attached to the Order dated 25 July 2001 with respect to the Iron Ore Production and
Processing (Hamersley Iron Limited) Award 1987 No. A20 of 1987 in Application 752 of 2001 be amended in the terms
of the following Schedule.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________

SCHEDULE
1. Clause 32. – Wages Division 1 – Part 1: Delete subclause (3)(e)(i) of this clause and insert the following in lieu

thereof—
(e) Power Generation and Distribution Employees:

(i)   Generation
Level 4 413.60 88.00 501.60
Level 3 443.30 90.00 533.30
Level 2 497.20 88.00 585.20
Level 1 519.30 90.00 609.30

____________________

2003 WAIRC 09176
JOHN LYSAGHT (AUSTRALIA) LIMITED AWARD

No. 27 of 1967
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES ON THE COMMISSION’S OWN MOTION
TRADES AND LABOR COUNCIL OF WESTERN AUSTRALIA, CHAMBER OF COMMERCE
& INDUSTRY OF WESTERN AUSTRALIA, AUSTRALIAN MINES & METALS ASSOCIATION
INC. AND THE MINSTER FOR CONSUMER AND EMPLOYMENT PROTECTION

CORAM CHIEF COMMISSIONER W S COLEMAN
DATE MONDAY, 2 JUNE 2003
FILE NO/S. APPLICATION 797 OF 2002
CITATION NO. 2003 WAIRC 09176
_________________________________________________________________________________________________________

Result Correction Order issued
_________________________________________________________________________________________________________

Order
WHEREAS an error occurred in the General Order dated 22 July 2002 issued in application 797 of 2002, the Commission, in order
to correct this error and pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders –

THAT the Variation Schedule attached to the Order dated 22 July 2002 with respect to the John Lysaght (Australia)
Limited Award No. 27 of 1967 in Application 797 of 2002 be amended in the terms of the following Schedule.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________

SCHEDULE
1. Clause 4. – Wages/Payments: Delete subclause (2)(a) of this clause and insert the following lieu thereof—
(2) Rates of Pay/Employee Development

(a) Rates of Pay
The rates of pay will be—
(i) Non Tradespersons

Base Rate
$

Arbitrated Safety
Net Adjustments

$

Total Rate
$

Level 5 384.70 106.00 490.70
Level 4 373.60 106.00 479.60
Level 3 363.50 106.00 469.50
Level 2 354.40 106.00 460.40
Level 1 334.80 106.00 440.80
Probation 322.50 106.00 428.50
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(ii) Tradespersons
Base Rate

$
Arbitrated Safety
Net Adjustments

$

Total Rate
$

Tradesperson 1 422.30 108.00 530.30
Tradesperson 2 403.00 106.00 509.00
Tradesperson 3 383.90 106.00 489.90

The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under
the Arbitrated Safety Net Adjustment Principle.
These Arbitrated Safety Net Adjustments may be offset against any equivalent amount in the rate of pay
received by employees since 1 November 1991 above the rate prescribed in the Award, except where such
absorption is contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset Arbitrated Safety Net Adjustments.

____________________

2003 WAIRC 09168
JOURNALISTS’ (SUBURBAN AND FREE NEWSPAPERS) AWARD

No. A1 of 1981
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES ON THE COMMISSION’S OWN MOTION
TRADES AND LABOR COUNCIL OF WESTERN AUSTRALIA, CHAMBER OF COMMERCE
& INDUSTRY OF WESTERN AUSTRALIA, AUSTRALIAN MINES & METALS ASSOCIATION
INC. AND THE MINISTER FOR CONSUMER AND EMPLOYMENT PROTECTION

CORAM CHIEF COMMISSIONER W S COLEMAN
DATE THURSDAY, 31 JULY 2003
FILE NO/S. APPLICATION 569 OF 2003
CITATION NO. 2003 WAIRC 09168
_________________________________________________________________________________________________________

Result Correction Order issued
_________________________________________________________________________________________________________

Order
WHEREAS an error occurred in the General Order dated 5 June 2003 issued in application 569 of 2003, the Commission, in order
to correct this error and pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders –

THAT the variation schedule attached to the Order dated 5 June 2003 with respect to the Journalists’ (Suburban and Free
Newspapers) Award No. A1 of 1981 in Application 569 of 2003 be amended in the terms of the following Schedule.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________

SCHEDULE
1. Clause 7. – Rates of Wages: Delete subclause (1) of this clause and insert the following in lieu thereof—
(1) The following shall be the minimum weekly award rates of wages payable to journalists covered by this award.

Grade Minimum
Classification

Rate
Per Week

$

Minimum
Award Rate

Per Week

$

ASNA

$

Total Rate Per Week

$
Grade 4 584.50 592.60 87.00 679.60
Grade 3 500.30 505.30 85.00 590.30
Grade 2 414.30 435.40 85.00 520.40
Grade 1 370.40 388.50 85.00 473.50
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to
the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net adjustments.
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2. Clause 11. – Rates of Wages: Delete subclause (1) of this clause and insert the following in lieu thereof—
(1) The following shall be the minimum weekly award rate of wages payable to photographers covered by this award.

Grade Minimum
Classification

Rate
Per Week

$

Minimum
Award Rate

Per Week

$

ASNA

$

Total Rate Per Week

$
Grade 4 584.50 592.60 87.00 679.60
Grade 3 500.30 505.30 85.00 590.30
Grade 2 414.30 435.40 85.00 520.40
Grade 1 370.40 388.50 85.00 473.50

The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the
Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by
employees since 1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to
the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net adjustments.

____________________

2003 WAIRC 09171
MEAT INDUSTRY (NORTHWEST ABATTOIRS) AWARD

No. A12 of 1988
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES ON THE COMMISSION’S OWN MOTION
TRADES AND LABOR COUNCIL OF WESTERN AUSTRALIA, AUSTRALIAN MINES &
METALS ASSOCIATION INC. WA BRANCH, CHAMBER OF COMMERCE & INDUSTRY OF
WESTERN AUSTRALIA AND THE MINISTER FOR LABOUR RELATIONS

CORAM CHIEF COMMISSIONER W S COLEMAN
DATE FRIDAY, 30 MAY 2003
FILE NO/S. APPLICATION 752 OF 2001
CITATION NO. 2003 WAIRC 09171
_________________________________________________________________________________________________________

Result Correction Order issued
_________________________________________________________________________________________________________

Order
WHEREAS an error occurred in the General Order dated 25 July 2001 issued in application 752 of 2001, the Commission, in order
to correct this error and pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders –

THAT the variation schedule attached to the Order dated 25 July 2002 with respect to the Meat Industry (Northwest
Abattoirs) Award No. A12 of 1988 in Application 752 of 2001 be amended in the terms of the following Schedule.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________

SCHEDULE
1. Clause 10. – Wages: Delete subclauses (1) and (2) of this clause and insert the following in lieu thereof—
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the Arbitrated Safety
Net Adjustment Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by employees since
1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to the terms of an industrial
agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net adjustments.
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The minimum rates of wages payable per week to adult employees covered by this award shall be as follows—

PER WEEK
Column A

Base
Classification

Rate
$

Rates
include
ASNA

$
Total

$

PER
WEEK

Column B
Over
Tally
Rate

$

Rates
include
ASNA

$
Total

$
(1) Employees in slaughtering -

(a) Slaughterman 371.20 50.00 421.20 352.50 50.00 402.50
(b) Worker in Head Ring 330.80 50.00 380.80 313.70 50.00 363.70
(c) Trimmer of Sides 330.80 50.00 380.80 313.70 50.00 363.70
(d) Viscera Separator 327.20 50.00 377.20 310.20 50.00 360.20
(e) Offal Packer 327.20 50.00 377.20 310.20 50.00 360.20
(f) Offal Trimmer 324.30 50.00 374.30 307.40 50.00 357.40
(g) Tally Clerk 323.70 50.00 373.70 306.80 50.00 356.80
(h) Process Worker 317.50 50.00 367.50 300.90 50.00 350.90
A Process Worker shall be competent to carry out any or all of the following duties - operate a rumble cleaner and roller
cleaner; operate a spray washer, work in a chiller/cold room and any general duties as may be directed.

(2) Employees in boning section -
(a) Boner 356.20 50.00 406.20 338.10 50.00 388.10
(b) Slicer 336.20 50.00 386.20 319.00 50.00 369.00
(c) Spotter/packer 327.20 50.00 377.20 310.20 50.00 360.20
(d) Whizzard Knife

Operator 324.30 50.00 374.30 307.40 50.00 357.40
(e) Trimmer 324.30 50.00 374.30 307.40 50.00 357.40
(f) Strapping, wiring or

glueing machine
operator 324.30 50.00 374.30 307.40 50.00 357.40

(g) Scales Operator 324.30 50.00 374.30 307.40 50.00 357.40
(h) Tally Clerk 323.70 50.00 373.70 306.80 50.00 356.80
(i) Process Worker 309.00 50.00 359.00 293.00 50.00 343.00
A Process Worker shall be competent to carry out any or all of the following duties - monitoring and maintaining basic
hygiene; work in a chiller/cold room and any general duties as may be directed

____________________

2003 WAIRC 09169
MEAT INDUSTRY (NORTHWEST ABATTOIRS) AWARD

No. A12 of 1988
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES ON THE COMMISSION’S OWN MOTION
TRADES AND LABOR COUNCIL OF WESTERN AUSTRALIA, CHAMBER OF COMMERCE
& INDUSTRY OF WESTERN AUSTRALIA, AUSTRALIAN MINES & METALS ASSOCIATION
INC. AND THE MINISTER FOR CONSUMER AND EMPLOYMENT PROTECTION

CORAM CHIEF COMMISSIONER W S COLEMAN
DATE MONDAY, 2 JUNE 2003
FILE NO/S. APPLICATION 797 OF 2002
CITATION NO. 2003 WAIRC 09169
_________________________________________________________________________________________________________

Result Correction Order issued
_________________________________________________________________________________________________________

Order
WHEREAS an error occurred in the General Order dated 22 July 2002 issued in application 797 of 2002, the Commission, in order
to correct this error and pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders—

THAT the variation schedule attached to the Order dated 22 July 2002 with respect to the Meat Industry (Northwest
Abattoirs) Award No. A12 of 1988 in Application 797 of 2002 be amended in the terms of the following Schedule.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________

SCHEDULE
1. Clause 10. – Wages: Delete subclauses (1) and (2) of this clause and insert the following in lieu thereof—
The rates of pay in this award include arbitrated safety net adjustments available since December 1993, under the Arbitrated Safety
Net Adjustment Principle.
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These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay received by employees since
1 November 1991 above the rate prescribed in the Award, except where such absorption is contrary to the terms of an industrial
agreement.
Increases in rates of pay otherwise made under the State Wage Case Principles, excepting those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net adjustments.
The minimum rates of wages payable per week to adult employees covered by this award shall be as follows—

PER WEEK
Column A

Base
Classification

Rate
$

Rates
include
ASNA

$
Total

$

PER
WEEK

Column B
Over
Tally
Rate

$

Rates
include
ASNA

$
Total

$
(1) Employees in slaughtering—

(a) Slaughterman 371.20 68.00 439.20 352.50 68.00 420.50
(b) Worker in Head Ring 330.80 68.00 398.80 313.70 68.00 381.70
(c) Trimmer of Sides 330.80 68.00 398.80 313.70 68.00 381.70
(d) Viscera Separator 327.20 68.00 395.20 310.20 68.00 378.20
(e) Offal Packer 327.20 68.00 395.20 310.20 68.00 378.20
(f) Offal Trimmer 324.30 68.00 392.30 307.40 68.00 375.40
(g) Tally Clerk 323.70 68.00 391.70 306.80 68.00 374.80
(h) Process Worker 317.50 68.00 385.50 300.90 68.00 368.90
A Process Worker shall be competent to carry out any or all of the following duties—operate a rumble cleaner and roller
cleaner; operate a spray washer, work in a chiller/cold room and any general duties as may be directed.

(2) Employees in boning section—
(a) Boner 356.20 68.00 424.40 338.10 68.00 406.10
(b) Slicer 336.20 68.00 404.20 319.00 68.00 387.00
(c) Spotter/packer 327.20 68.00 395.20 310.20 68.00 378.20
(d) Whizzard Knife

Operator 324.30 68.00 392.30 307.40 68.00 375.40
(e) Trimmer 324.30 68.00 392.30 307.40 68.00 375.40
(f) Strapping, wiring or

glueing machine
operator 324.30 68.00 392.30 307.40 68.00 375.40

(g) Scales Operator 324.30 68.00 392.30 307.40 68.00 375.40
(h) Tally Clerk 323.70 68.00 391.70 306.80 68.00 374.80
(i) Process Worker 309.00 68.00 377.00 293.00 68.00 361.00
A Process Worker shall be competent to carry out any or all of the following duties—monitoring and maintaining basic
hygiene; work in a chiller/cold room and any general duties as may be directed

____________________

2003 WAIRC 09419
METAL AND ELECTRICAL TRADES (WAGERUP ALUMINA REFINERY AND

WILLOWDALE MINE SITES) CONSTRUCTION ORDER
No. 945 of 2003

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES THE COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION,

POSTAL, PLUMBING AND ALLIED SERVICES UNION OF AUSTRALIA, APPLICANT
v.
UNITED KG ENGINEERING & CONSTRUCTION, ABB ENGINEERING CONSTRUCTION
PTY LTD, BAINS HARDING INDUSTRIES PTY LTD, RESPONDENTS

CORAM COMMISSIONER J F GREGOR
DATE THURSDAY, 18 SEPTEMBER 2003
FILE NO. APPLICATION 945 OF 2003
CITATION NO. 2003 WAIRC 09419
_________________________________________________________________________________________________________

Result Correction
_________________________________________________________________________________________________________

Correcting Order
WHEREAS on 26th August 2003 the Commission issued Minutes of Proposed Order to the parties; and
WHEREAS on 5th September 2003 the matter was heard and the parties advised the Commission there were no amendments or
variations to the Order; and
WHEREAS on 16th September 2003 The Communications, Electrical, Electronic, Energy, Information, Postal, Plumbing and Allied
Services Union of Australia notified the Commission of a discrepancy in Clause 5 and Clause 8 of the Order published on
5th September 2003.
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NOW THEREFORE pursuant to the powers vested in it by the Industrial Relations Act, 1979, the Commission, hereby orders—
THAT the Metal and Electrical Trades (Wagerup Alumina Refinery and Willowdale Mine Sites) Construction Order be
varied as per the following schedule.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

_________

SCHEDULE
1. Clause 5. Travelling Allowance: Delete the title of this clause and insert in lieu the following—

5. – TRAVELLING ALLOWANCE
2. Clause 8. – Date of Operation: Delete this clause and insert in lieu the following—
This Order shall operate from the beginning of the first pay period commencing on or after 5 September 2003.

____________________

2003 WAIRC 09418
METAL, ELECTRICAL AND BUILDING TRADES (PINJARRA AND KWINANA ALUMINA REFINERIES AND

HUNTLY, DEL PARK AND JARRAHDALE MINE SITES) CONSTRUCTION ORDER
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES THE COMMUNICATIONS, ELECTRICAL, ELECTRONIC, ENERGY, INFORMATION,
POSTAL, PLUMBING AND ALLIED SERVICES UNION OF AUSTRALIA, APPLICANT
v.
UNITED KG ENGINEERING & CONSTRUCTION, ABB ENGINEERING CONSTRUCTION
PTY LTD, BAINS HARDING INDUSTRIES PTY LTD, RESPONDENTS

CORAM COMMISSIONER J F GREGOR
DATE THURSDAY, 18 SEPTEMBER 2003
FILE NO. APPLICATION 944 OF 2003
CITATION NO. 2003 WAIRC 09418
_________________________________________________________________________________________________________

Result Correction
_________________________________________________________________________________________________________

Correcting Order
WHEREAS on 26th August 2003 the Commission issued Minutes of Proposed Order to the parties; and
WHEREAS on 5th September 2003 the matter was heard and the parties advised the Commission there were no amendments or
variations to the Order; and
WHEREAS on 16th September 2003 The Communications, Electrical, Electronic, Energy, Information, Postal, Plumbing and Allied
Services Union of Australia notified the Commission of a discrepancy in Clause 8 of the Order published on 5th September 2003.
NOW THEREFORE pursuant to the powers vested in it by the Industrial Relations Act, 1979, the Commission, hereby orders—

THAT the Metal, Electrical and Building Trades (Pinjarra and Kwinana Alumina Refineries and Huntly, Del Park and
Jarrahdale Mine Sites) Construction Order be varied as per the following schedule.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

_________

SCHEDULE
8. – DATE OF OPERATION

This Order shall operate from the commencement of the first pay period beginning on or after 5 September 2003.

____________________

2003 WAIRC 09527
PUBLIC SERVICE AWARD 1992

NO. PSA A4 OF 1989
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES CIVIL SERVICE ASSOCIATION OF WESTERN AUSTRALIA INCORPORATED, APPLICANT
v.
COMMISSIONER, ABORIGINAL AFFAIRS AND OTHERS, RESPONDENT

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DATE OF ORDER WEDNESDAY, 1 OCTOBER 2003
FILE NO. P 6 OF 2003
CITATION NO. 2003 WAIRC 09527
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_________________________________________________________________________________________________________

Result Correcting Order Issued
_________________________________________________________________________________________________________

Order
WHEREAS on the 19th day of September 2003 an Order in this matter was deposited in the office of the Registrar; and
WHEREAS the schedule attached to the said Order contained an error;
NOW THEREFORE pursuant to the powers vested in it by the Industrial Relations Act 1979, the Commission herby orders—

THAT the schedule to the said Order be corrected insofar as the amount of “$7.10” in Part II of Item 4 be deleted and
replaced with “$7.90”.

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner.

Public Service Arbitrator.

____________________

2003 WAIRC 09184
SOCIAL TRAINERS (NULSEN HAVEN) AWARD

No. A11 of 1985
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES ON THE COMMISSION’S OWN MOTION
TRADES AND LABOR COUNCIL OF WESTERN AUSTRALIA, CHAMBER OF COMMERCE
& INDUSTRY OF WESTERN AUSTRALIA, AUSTRALIAN MINES & METALS ASSOCIATION
INC. AND THE MINSTER FOR CONSUMER AND EMPLOYMENT PROTECTION

CORAM CHIEF COMMISSIONER W S COLEMAN
DATE TUESDAY, 19 AUGUST 2003
FILE NO/S. APPLICATION 797 OF 2002
CITATION NO. 2003 WAIRC 09184
_________________________________________________________________________________________________________

Result Correction Order issued
_________________________________________________________________________________________________________

Order
WHEREAS an error occurred in the General Order dated 22 July 2002 issued in application 797 of 2002, the Commission, in order
to correct this error and pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders –

THAT the Variation Schedule attached to the Order dated 22 July 2002 with respect to the Social Trainers (Nulsen
Haven) Award No. A11 of 1985 in Application 797 of 2002 be amended in the terms of the following Schedule.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________

SCHEDULE
1. Clause 11. – Wages: Delete subclause (1) of this clause and insert the following in lieu thereof—
(1) The minimum rates of wage payable to employees covered by this award shall be as set out hereunder—

Total Rate
Per Annum

$

Base Rate
Per Week

$

Arbitrated
Safety Net

Adjustments
$

Minimum
Rate Per

Week
$

TRAINEE SOCIAL TRAINER:
Under 21 years
On appointment
Level 1, appropriate to age
2nd year
Next additional increment
3rd year
Next additional increment
Level One
18 years of age 18,937 275.00 88.00 363.00
19 years of age 21,091 316.30 88.00 404.30
20 years of age 23,037 353.60 88.00 441.60
Over 21 years
On appointment Level 1, 1st year of adult service 25,723 387.10 106.00 493.10
2nd year Level 1, 2nd year of Adult service 26,375 399.60 106.00 505.60
3rd year Level 1, 3rd year of adult service 27,028 412.10 106.00 518.10
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Total Rate
Per Annum

$

Base Rate
Per Week

$

Arbitrated
Safety Net

Adjustments
$

Minimum
Rate Per

Week
$

SOCIAL TRAINER
On appointment Level 1, 4th year of adult service 27,914 427.10 108.00 535.10
2nd year Level 1, 5th year of adult service 28,566 439.60 108.00 547.60
3rd year Level 1, 6th year of adult service 29,213 452.00 108.00 560.00
4th year Level 1, 7th year of adult service 29,855 466.30 106.00 572.30
5th year Level 1, 8th year of adult service 30,377 476.30 106.00 582.30
6th year Level 1, 9th year of adult service 31,144 491.00 106.00 597.00
SENIOR SOCIAL TRAINER:
1st year Level 2, 1st year of adult service 32,062 508.60 106.00 614.60
2nd year Level 2, 2nd year of adult service 32,860 521.90 108.00 629.90
3rd year Level 2, 3rd year of adult service 33,611 536.30 108.00 644.30
4th year Level 2, 4th year of adult service 34,388 551.20 108.00 659.20
5th year Level 2, 5th year of adult service 35,207 566.90 108.00 674.90

____________________

2003 WAIRC 09185
SOCIAL TRAINERS (NULSEN HAVEN) AWARD

No. A11 of 1985
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES ON THE COMMISSION’S OWN MOTION
TRADES AND LABOR COUNCIL OF WESTERN AUSTRALIA, CHAMBER OF COMMERCE
& INDUSTRY OF WESTERN AUSTRALIA, AUSTRALIAN MINES & METALS ASSOCIATION
INC. AND THE MINISTER FOR CONSUMER AND EMPLOYMENT PROTECTION

CORAM CHIEF COMMISSIONER W S COLEMAN
DATE THURSDAY, 14 AUGUST 2003
FILE NO/S. APPLICATION 569 OF 2003
CITATION NO. 2003 WAIRC 09185
_________________________________________________________________________________________________________

Result Correction Order issued
_________________________________________________________________________________________________________

Order
WHEREAS an error occurred in the General Order dated 5 June 2003 issued in application 569 of 2003, the Commission, in order
to correct this error and pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders –

THAT the Variation Schedule attached to the Order dated 5 June 2003 with respect to the Social Trainers (Nulsen Haven)
Award No. A11 of 1985 in Application 569 of 2003 be amended in the terms of the following Schedule.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________

SCHEDULE
1. Clause 11. – Wages: Delete subclause (1) of this clause and insert the following in lieu thereof—
(1) The minimum rates of wage payable to employees covered by this award shall be as set out hereunder—

Total Rate
Per Annum

$

Base Rate
Per Week

$

Arbitrated
Safety Net

Adjustments
$

Minimum
Rate Per

Week
$

TRAINEE SOCIAL TRAINER:
Under 21 years
On appointment
Level 1, appropriate to age
2nd year
Next additional increment
3rd year
Next additional increment
Level One
18 years of age 19589 275.00 100.50 375.50
19 years of age 21,816 316.30 101.90 418.20
20 years of age 23,830 353.60 103.20 456.80
Over 21 years
On appointment Level 1, 1st year of adult service 26,610 387.10 123.00 510.10
2nd year Level 1, 2nd year of Adult service 27,262 399.60 123.00 522.60
3rd year Level 1, 3rd year of adult service 27,914 412.10 123.00 535.10
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Total Rate
Per Annum

$

Base Rate
Per Week

$

Arbitrated
Safety Net

Adjustments
$

Minimum
Rate Per

Week
$

SOCIAL TRAINER
On appointment Level 1, 4th year of adult service 28,801 427.10 125.00 552.10
2nd year Level 1, 5th year of adult service 29,453 439.60 125.00 564.60
3rd year Level 1, 6th year of adult service 30,100 452.00 125.00 577.00
4th year Level 1, 7th year of adult service 30,742 466.30 123.00 589.30
5th year Level 1, 8th year of adult service 31,263 476.30 123.00 599.30
6th year Level 1, 9th year of adult service 32,030 491.00 123.00 614.00
SENIOR SOCIAL TRAINER:
1st year Level 2, 1st year of adult service 32,948 508.60 123.00 631.60
2nd year Level 2, 2nd year of adult service 33,747 521.90 125.00 646.90
3rd year Level 2, 3rd year of adult service 34,498 536.30 125.00 661.30
4th year Level 2, 4th year of adult service 35,275 551.20 125.00 676.20
5th year Level 2, 5th year of adult service 36,094 566.90 125.00 691.90

____________________

2003 WAIRC 09172
THEATRICAL EMPLOYEES (PERTH THEATRE TRUST) AWARD

No. 9 of 1983
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES ON THE COMMISSION’S OWN MOTION
TRADES AND LABOR COUNCIL OF WESTERN AUSTRALIA, AUSTRALIAN MINES &
METALS ASSOCIATION INC. WA BRANCH, CHAMBER OF COMMERCE & INDUSTRY OF
WESTERN AUSTRALIA AND THE MINISTER FOR LABOUR RELATIONS

CORAM CHIEF COMMISSIONER W S COLEMAN
DATE THURSDAY, 29 MAY 2003
FILE NO/S. APPLICATION 654 OF 2000
CITATION NO. 2003 WAIRC 09172
_________________________________________________________________________________________________________

Result Correction Order issued
_________________________________________________________________________________________________________

Order
WHEREAS an error occurred in the General Order dated 17 July 2000 issued in application 654 of 2000, the Commission, in order
to correct this error and pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders –

THAT the Variation Schedule attached to the Order dated 22 July 2000 with respect to the Theatrical Employees (Perth
Theatre Trust) Award No. 9 of 1983 in Application 654 of 2000 be amended in the terms of the following Schedule.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________

SCHEDULE
1. Clause 5. – Rates of Pay: Delete subclause (13)(a) of this clause and insert the following in lieu thereof—

MINIMUM
RATE

$

SUPPLE-
MENTARY
PAYMENT

$

ASNA TOTAL
MINIMUM

AWARD RATE
$

(13) Front of House
(a) Senior Booking Office Supervisor 498.80 8.00 37.00 543.80

____________________
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2003 WAIRC 09173
THEATRICAL EMPLOYEES (PERTH THEATRE TRUST) AWARD

No. 9 of 1983
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES ON THE COMMISSION’S OWN MOTION
TRADES AND LABOR COUNCIL OF WESTERN AUSTRALIA, AUSTRALIAN MINES &
METALS ASSOCIATION INC. WA BRANCH, CHAMBER OF COMMERCE & INDUSTRY OF
WESTERN AUSTRALIA AND THE MINISTER FOR LABOUR RELATIONS

CORAM CHIEF COMMISSIONER W S COLEMAN
DATE FRIDAY, 30 MAY 2003
FILE NO/S. APPLICATION 752 OF 2001
CITATION NO. 2003 WAIRC 09173
_________________________________________________________________________________________________________

Result Correction Order issued
_________________________________________________________________________________________________________

Order
WHEREAS an error occurred in the General Order dated 25 July 2001 issued in application 752 of 2001, the Commission, in order
to correct this error and pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders –

THAT the Variation Schedule attached to the Order dated 25 July 2001 with respect to the Theatrical Employees (Perth
Theatre Trust) Award No. 9 of 1983 in Application 752 of 2001 be amended in the terms of the following Schedule.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________

SCHEDULE
1. Clause 5. – Rates of Pay: Delete subclause (13)(a) of this clause and insert the following in lieu thereof—

MINIMUM
RATE

$

SUPPLE-
MENTARY
PAYMENT

$

ASNA
$

TOTAL
MINIMUM

AWARD RATE
$

(13) Front of House
(a) Senior Booking Office Supervisor 498.80 8.00 52.00 558.80

____________________

2003 WAIRC 09174
THEATRICAL EMPLOYEES (PERTH THEATRE TRUST) AWARD

No. 9 of 1983
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES ON THE COMMISSION’S OWN MOTION
TRADES AND LABOR COUNCIL OF WESTERN AUSTRALIA, CHAMBER OF COMMERCE
& INDUSTRY OF WESTERN AUSTRALIA, AUSTRALIAN MINES & METALS ASSOCIATION
INC. AND THE MINISTER FOR CONSUMER AND EMPLOYMENT PROTECTION

CORAM CHIEF COMMISSIONER W S COLEMAN
DATE MONDAY, 2 JUNE 2003
FILE NO/S. APPLICATION 797 OF 2002
CITATION NO. 2003 WAIRC 09174
_________________________________________________________________________________________________________

Result Correction Order issued
_________________________________________________________________________________________________________

Order
WHEREAS an error occurred in the General Order dated 22 July 2002 issued in application 797 of 2002, the Commission, in order
to correct this error and pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders –

THAT the Variation Schedule attached to the Order dated 22 July 2002 with respect to the Theatrical Employees (Perth
Theatre Trust) Award No. 9 of 1983 in Application 797 of 2002 be amended in the terms of the following Schedule.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________
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SCHEDULE
1. Clause 5. – Rates of Pay: Delete subclause (13)(a) of this clause and insert the following in lieu thereof—

MINIMUM
RATE

$

SUPPLE-
MENTARY
PAYMENT

$

ASNA
$

TOTAL
MINIMUM

AWARD RATE
$

(13) Front of House
(a) Senior Booking Office Supervisor 498.80 8.00 70.00 576.80

____________________

2003 WAIRC 09175
THEATRICAL EMPLOYEES (PERTH THEATRE TRUST) AWARD

No. 9 of 1983
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES ON THE COMMISSION’S OWN MOTION
TRADES AND LABOR COUNCIL OF WESTERN AUSTRALIA, CHAMBER OF COMMERCE
& INDUSTRY OF WESTERN AUSTRALIA, AUSTRALIAN MINES & METALS ASSOCIATION
INC. AND THE MINISTER FOR CONSUMER AND EMPLOYMENT PROTECTION

CORAM CHIEF COMMISSIONER W S COLEMAN
DATE THURSDAY, 31 JULY 2003
FILE NO/S. APPLICATION 569 OF 2003
CITATION NO. 2003 WAIRC 09175
_________________________________________________________________________________________________________

Result Correction Order issued
_________________________________________________________________________________________________________

Order
WHEREAS an error occurred in the General Order dated 5 June 2003 issued in application 569 of 2003, the Commission, in order
to correct this error and pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders –

THAT the Variation Schedule attached to the Order dated 5 June 2003 with respect to the Theatrical Employees (Perth
Theatre Trust) Award No. 9 of 1983 in Application 569 of 2003 be amended in the terms of the following Schedule.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________

SCHEDULE
1. Clause 5. – Rates of Pay: Delete subclause (13)(a) of this clause and insert the following in lieu thereof—

MINIMUM
RATE

$

SUPPLE-
MENTARY
PAYMENT

$

ASNA TOTAL
MINIMUM

AWARD RATE
$

(13) Front of House
(a) Senior Booking Office Supervisor 498.80 8.00 87.00 593.80

____________________

2003 WAIRC 09510
VISY INDUSTRIAL FREMANTLE ENTERPRISE AGREEMENT 2003

No. AG 184 of 2003
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES VISY INDUSTRIAL, APPLICANT
v.
THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING AND KINDRED
INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DATE TUESDAY, 30 SEPTEMBER 2003
FILE NO. AG 184 OF 2003
CITATION NO. 2003 WAIRC 09510

Correction Order
WHEREAS on 8th September 2003 an Order in this matter was deposited in the Office of the Registrar; and
WHEREAS there was an error in the Order; and
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WHEREAS that Order should have read—
THAT the agreement made between the two parties lodged in the Commission on 18th July 2003 entitled Visy Industrial
Fremantle Enterprise Agreement 2003 be registered as an Industrial Agreement.

NOW THEREFORE the Commission pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby
orders—

THAT the Order should be corrected to read—
THAT the agreement made between the two parties lodged in the Commission on 18th July 2003 entitled Visy Industrial
Fremantle Enterprise Agreement 2003 be registered as an Industrial Agreement.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

____________________

2003 WAIRC 09177
WESTERN AUSTRALIAN COLLEGE OF ADVANCED EDUCATION

NON-ACADEMIC SALARIED STAFF AWARD 1981
No. R3 of 1979

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES ON THE COMMISSION’S OWN MOTION

TRADES AND LABOR COUNCIL OF WESTERN AUSTRALIA, CHAMBER OF COMMERCE
& INDUSTRY OF WESTERN AUSTRALIA, AUSTRALIAN MINES & METALS ASSOCIATION
INC. AND THE MINISTER FOR CONSUMER AND EMPLOYMENT PROTECTION

CORAM CHIEF COMMISSIONER W S COLEMAN
DATE MONDAY, 2 JUNE 2003
FILE NO/S. APPLICATION 797 OF 2002
CITATION NO. 2003 WAIRC 09177
_________________________________________________________________________________________________________

Result Correction Order issued
_________________________________________________________________________________________________________

Order
WHEREAS an error occurred in the General Order dated 22 July 2002 issued in application 797 of 2002, the Commission, in order
to correct this error and pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders –

THAT the Variation Schedule attached to the Order dated 22 July 2002 with respect to the Western Australian College of
Advanced Education Non-Academic Salaried Staff Award 1981 No. R3 of 1979 in Application 797 of 2002 be amended in
the terms of the following Schedule.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________

SCHEDULE
1. Schedule A: Delete subclause (a) of this schedule and insert the following in lieu thereof—
(a) The annual salaries applicable to employees covered by the Award shall be:-

Level Column A
Salary Per Annum

$

Column B
Salary Per Annum

$

ASNA TOTAL

Level 1
Under 17 years 9118 9386 1340 10726
17 years 10656 10969 1566 12535
18 years 12429 12795 1825 14620
19 years 14386 14809 2114 16923
20 years 16155 16630 2374 19004
21 years or 1st year of adult service 17747 18269 3547 21816
22 years or 2nd year of adult service 18383 18905 3547 22452
23 years or 3rd year of adult service 19018 19540 3547 23087
24 years or 4th year of adult service 19650 20172 3547 23719
25 years or 5th year of adult service 20285 20807 3547 24354
26 years or 5th year of adult service 20920 21442 3547 24989
27 years or 7th year of adult service 21651 22173 3547 25720
28 years or 8th year of adult service 22156 22678 3547 26225
29 years or 9th year of adult service 22903 23425 3547 26972
Level 2 23798 24320 3652 27972

24484 25006 3652 28658
25193 25715 3652 29367
25923 26445 3548 29993
26674 27196 3548 30744
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Level Column A
Salary Per Annum

$

Column B
Salary Per Annum

$

ASNA TOTAL

Level 3 27706 28228 3548 31776
28511 29033 3652 32685
29340 29862 3652 33514
30192 30714 3652 34366

Level 4 31360 31882 3652 35534
32275 32797 3652 36449
33216 33738 3652 37390

Level 5 35029 35551 3652 39203
36257 36779 3652 40431
37529 38051 3652 41703
38851 39373 3652 43025

Level 6 40976 41498 3652 45150
42421 42943 3652 46595
43916 44438 3652 48090
45513 46035 3652 49687

Level 7 47961 48483 3652 52135
49655 50177 3652 53829
51497 52019 3652 55671

Level 8 54493 55015 3652 58667
56638 57160 3652 60812
59298 59820 3652 63472

Level 9 62621 63143 3652 66795
64866 65388 3652 69040
67426 67948 3652 71600

NOTE: Salary rates in Column A shall have effect on and from the 13th day of October, 1988.
Salary rates in Column B shall have effect on and from the 13th day of April, 1989.

____________________

2003 WAIRC 09178
WESTERN AUSTRALIAN COLLEGE OF ADVANCED EDUCATION

NON-ACADEMIC SALARIED STAFF AWARD 1981
No. R3 of 1979

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES ON THE COMMISSION’S OWN MOTION

TRADES AND LABOR COUNCIL OF WESTERN AUSTRALIA, AUSTRALIAN MINES &
METALS ASSOCIATION INC. WA BRANCH, CHAMBER OF COMMERCE & INDUSTRY OF
WESTERN AUSTRALIA AND THE MINISTER FOR LABOUR RELATIONS

CORAM CHIEF COMMISSIONER W S COLEMAN
DATE FRIDAY, 30 MAY 2003
FILE NO/S. APPLICATION 752 OF 2001
CITATION NO. 2003 WAIRC 09178
_________________________________________________________________________________________________________

Result Correction Order issued
_________________________________________________________________________________________________________

Order
WHEREAS an error occurred in the General Order dated 25 July 2001 issued in application 752 of 2001, the Commission, in order
to correct this error and pursuant to the powers conferred on it under the Industrial Relations Act, 1979 hereby orders—

THAT the Variation Schedule attached to the Order dated 25 July 2001 with respect to the Western Australian College of
Advanced Education Non-Academic Salaried Staff Award 1981 No. R3 of 1979 in Application 752 of 2001 be amended in
the terms of the following Schedule.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

_________
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SCHEDULE
1. Schedule A: Delete subclause (a) of this schedule and insert the following in lieu thereof—
(a) The annual salaries applicable to employees covered by the Award shall be:-

Level Column A
Salary Per Annum

$

Column B
Salary Per Annum

$

ASNA TOTAL

Level 1
Under 17 years 9118 9386 1340 10726
17 years 10656 10969 1566 12535
18 years 12429 12795 1825 14620
19 years 14386 14809 2114 16923
20 years 16155 16630 2374 19004
21 years or 1st year of adult service 17747 18269 2608 20877
22 years or 2nd year of adult service 18383 18905 2608 21513
23 years or 3rd year of adult service 19018 19540 2608 22148
24 years or 4th year of adult service 19650 20172 2608 22780
25 years or 5th year of adult service 20285 20807 2608 23415
26 years or 5th year of adult service 20920 21442 2608 24050
27 years or 7th year of adult service 21651 22173 2608 24781
28 years or 8th year of adult service 22156 22678 2608 25286
29 years or 9th year of adult service 22903 23425 2608 26033
Level 2 23798 24320 2713 27033

24484 25006 2713 27719
25193 25715 2713 28428
25923 26445 2609 29054
26674 27196 2609 29805

Level 3 27706 28228 2609 30837
28511 29033 2713 31746
29340 29862 2713 32575
30192 30714 2713 33427

Level 4 31360 31882 2713 34595
32275 32797 2713 35510
33216 33738 2713 36451

Level 5 35029 35551 2713 38264
36257 36779 2713 39492
37529 38051 2713 40764
38851 39373 2713 42086

Level 6 40976 41498 2713 44211
42421 42943 2713 45656
43916 44438 2713 47151
45513 46035 2713 48748

Level 7 47961 48483 2713 51196
49655 50177 2713 52890
51497 52019 2713 54732

Level 8 54493 55015 2713 57728
56638 57160 2713 59873
59298 59820 2713 62533

Level 9 62621 63143 2713 65856
64866 65388 2713 68101
67426 67948 2713 70661

NOTE: Salary rates in Column A shall have effect on and from the 13th day of October, 1988.
Salary rates in Column B shall have effect on and from the 13th day of April, 1989.

PROCEDURAL DIRECTIONS AND ORDERS—
2003 WAIRC 09022

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES HIN TAN, APPLICANT

v.
AGC RURAL PTY LTD, RESPONDENT

CORAM COMMISSIONER S J KENNER
DATE WEDNESDAY, 13 AUGUST 2003
FILE NO/S. APPLICATION 709 OF 2003
CITATION NO. 2003 WAIRC 09022
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_________________________________________________________________________________________________________

Result Direction issued
Representation
Applicant Mr G Stubbs of counsel
Respondent Mr D Parker of counsel
_________________________________________________________________________________________________________

Direction
HAVING heard Mr G Stubbs of counsel on behalf of the applicant and Mr D Parker of counsel on behalf of the respondent the
Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby directs—

1. THAT the applicant file and serve further and better particulars of claim by 18 August 2003.
2. THAT the respondent file and serve further and better particulars of answer within seven days of service of the

applicant’s particulars of claim.
3. THAT evidence in chief in this matter be adduced by way of signed witness statements which will stand as the

evidence in chief of the maker. Evidence in chief other than that contained in the witness statements may only be
adduced by leave of the Commission.

4. THAT the applicant file and serve upon the respondent any signed witness statements upon which he intends to rely
no later than 28 days prior to the date of hearing.

5. THAT the respondent file and serve upon the applicant any signed witness statements upon which it intends to rely
no later than 14 days prior to the date of hearing.

6. THAT the parties file and serve upon one another any signed witness statements in reply no later than 7 days prior
to the date of hearing.

(Sgd.) S. J. KENNER,
[L.S.] Commissioner.

____________________

2003 WAIRC 09379
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES JOHN ROGERS, APPLICANT
v.
ERBEAC INCORPORATED, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DATE TUESDAY, 16 SEPTEMBER 2003
FILE NO. APPLICATION 1041 OF 2003
CITATION NO. 2003 WAIRC 09379
_________________________________________________________________________________________________________

Result Adjourned sine die – liberty to apply for costs
_________________________________________________________________________________________________________

Order
WHEREAS on 4th July 2003 John Rogers applied to the Commission for an order pursuant to the Industrial Relations Act, 1979;
and
WHEREAS on 21st August 2003 the Respondent applied to the Commission that (i) the matter be struck out and (ii) costs be
awarded; and
WHEREAS on 15th September 2003 the matter was listed for hearing and having heard the parties and being advised that
commencement of proceedings were filed on 4th March 2003 within the jurisdiction of the Local Court; and
WHEREAS the proceedings in the Commission lodged on 4th July 2003 are second in time; and
WHEREAS the Commission decided that in the circumstances that it should not proceed to hear the application while there are
extant proceedings in the Local Court; and
WHEREAS the Commission decided to grant liberty to apply for costs.
NOW THEREFORE the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979, hereby
orders—

1. THAT the application be adjourned sine die.
2. THAT liberty to apply for costs is granted.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.
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ENTERPRISE BARGAINING AGREEMENT—Notation of—
Agreement

Name/Number
Date of

Registration Parties Commissioner Result

Arnott’s Biscuits SDA -
TWU Agreement 2003
AG 211/2003

17/09/2003 The Shop, Distributive and
Allied Employees’
Association of Western
Australia , Transport
Workers’ Union of
Australia, Industrial Union
of Workers, Western
Australian Branch

Arnotts Biscuits Limited HARRISON C Agreement
Registered

E.D. Oates Pty Ltd
Brushware Manufacturing
Enterprise Agreement
2003 AG 194/2003

8/09/2003 Australian Liquor,
Hospitality and
Miscellaneous Workers
Union, Western Australian
Branch

E D Oates Pty Ltd
Brushware Manufacturing,
The Shop, Distributive and
Allied Employees’
Association of Western
Australia

WOOD C Agreement
Registered

Hospital Salaried Officers
(Mayne WA Hospitals)
Enterprise Bargaining
Agreement 2003
AG 210/2003

11/09/2003 Hospital Salaried Officers
Association of Western
Australia (Union of
Workers)

Mayne Group Limited
ACN 004 073 410 trading
as Mayne

SCOTT C Agreement
Registered

Mone Interiors /
CFMEUW Industrial
Agreement 2002-2005
AG 202/2003

N/A The Construction,
Forestry, Mining and
Energy Union of Workers

Riogold Holdings Pty Ltd
trading as Mone Interiors

COLEMAN
CC

Discontinued

Penrhos College
(Enterprise Bargaining)
Agreement 2003
AG 215/2003

10/09/2003 The Independent Schools
Salaried Officers’
Association of Western
Australia, Industrial Union
of Workers , Penrhos
College

(Not applicable) HARRISON C Agreement
Registered

Presbyterian Ladies’
College (Enterprise
Bargaining) Agreement
2003-2004 AG 227/2003

18/09/2003 The Independent Schools
Salaried Officers’
Association of Western
Australia, Industrial Union
of Workers , Presbyterian
Ladies’ College

(Not applicable) HARRISON C Agreement
Registered

St John Of God Health
Care Murdoch (HSOA)
Caregiver Agreement 2003
AG 243/2003

6/10/2003 St John of God Health
Care Murdoch (a division
of St John of God Health
Care)

Hospital Salaried Officers
Association of Western
Australia (Union of
Workers)

SCOTT C Agreement
Registered

St John Of God Health
Care Subiaco (HSOA)
Caregiver Agreement 2003
AG 244/2003

6/10/2003 St John of God Health
Care Subiaco (a division of
ST John of God Health
Care Inc.)

Hospital Salaried Officers
Association of Western
Australia (Union of
Workers)

SCOTT C Agreement
Registered

TAB Racing Radio
Employees General
Agreement 2003 C
50/2003

7/08/2003 Media, Entertainment and
Arts Alliance of Western
Australia (Union of
Workers)

Totalisator Agency Board
of Western Australia

WOOD C Agreement
Registered.
This
Agreement
has been
superseded
and replaced
by AG
192/2003

TAB Racing Radio
Employees General
Agreement 2003
AG 192/2003

15/09/2003 The Totalisator Agency
Board of Western
Australia

Media, Entertainment and
Arts Alliance of Western
Australia (Union of
Workers)

WOOD C Agreement
Registered

Town of Port Hedland
Enterprise Agreement
(Trades Employees) 2002
AG 240/2003

1/10/2003 Town of Port Hedland The Automotive, Food,
Metals, Engineering,
Printing and Kindred
Industries Union of
Workers - Western
Australian Branch

GREGOR C Agreement
Registered

Visy Industrial Fremantle
Enterprise Agreement
2003 AG 184/2003

8/09/2003 Visy Industrial The Automotive, Food,
Metals, Engineering,
Printing and Kindred
Industries Union of
Workers - Western
Australian Branch

GREGOR C Agreement
Registered
and
Correction
Order Issued
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Agreement
Name/Number

Date of
Registration Parties Commissioner Result

West Australian
Newspapers Production
Employees (Enterprise
Bargaining) Agreement
2003 AG 216/2003

25/09/2003 West Australian
Newspapers Limited

The Automotive, Food,
Metals, Engineering,
Printing and Kindred
Industries Union of Workers
- Western Australian Branch
, Communications,
Electrical, Electronic,
Energy, Information, Postal,
Plumbing, and Allied
Workers Union of Australia,
Engin & Elect Div, WA
Branch , The Construction,
Forestry, Mining and
Energy Union of Workers

WOOD C Agreement
Registered

INDUSTRIAL AGREEMENTS—BARGAINING—Matters dealt with—
2003 WAIRC 09534

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES THE AUTOMOTIVE, FOOD, METALS, ENGINEERING, PRINTING AND KINDRED

INDUSTRIES UNION OF WORKERS - WESTERN AUSTRALIAN BRANCH, APPLICANT
v.
WENCO PTY LTD, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DATE WEDNESDAY, 1 OCTOBER 2003
FILE NO. APPLICATION 1235 OF 2003
CITATION NO. 2003 WAIRC 09534
_________________________________________________________________________________________________________

Result Discontinued
_________________________________________________________________________________________________________

Order
WHEREAS on 12th August 2003, The Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union of Workers -
Western Australian Branch applied to the Commission for an order pursuant to the Industrial Relations Act, 1979; and
WHEREAS on 2nd September 2003 the Commission listed the matter for hearing and determination for 17th October 2003; and
WHEREAS on 17th September 2003, the Applicant sought leave to discontinue the matter and the Commission decided to
discontinue the application.
NOW THEREFORE pursuant to the powers vested in it by the Industrial Relations Act, 1979, the Commission, hereby orders:

THAT the application be, and is hereby, discontinued.
(Sgd.) J. F. GREGOR,

[L.S.] Commissioner.

NOTICES—Cancellation of Awards/Agreements/
Respondents—Under Section 47—

FREMANTLE PORT AUTHORITY (PILOTS’) AWARD 1964
No. 3 of 1964

NOTICE
WESTERN AUSTRALIAN INDUSTRIAL RELATION COMMISSION

TAKE NOTICE that the Commission acting pursuant to Section 47 of the Industrial Relations Act 1979, intends by order to cancel
out the following award, namely the—

Fremantle Port Authority  (Pilots’) Award 1964 No. 3 of 1964
on the grounds that there are no longer any persons employed under the provisions of that award.
Any person who has sufficient interest in the matter may, within 30 days of the date of the publication of this notice object to
Commission making such an order.
Please quote File number 66/2002 on all correspondence.
Dated this 30th day of September 2003.

J. SPURLING,
Registrar.
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PORT HEDLAND PORT AUTHOIRTY MARINE PILOTS AWARD
No. A11 of 1984

NOTICE
WESTERN AUSTRALIAN INDUSTRIAL RELATION COMMISSION

TAKE NOTICE that the Commission acting pursuant to Section 47 of the Industrial Relations Act 1979, intends by order to cancel
the following award, namely the—

Port Hedland Port Authority Marine Pilots Award No. A 11 of 1984
on the grounds that there are no longer any persons employed under the provisions of that award.
Any person who has sufficient interest in the matter may, within 30 days of the date of the publication of this notice object to
Commission making such an order.
Please quote File number 70/2002 on all correspondence.
Dated this 30th day of September 2003.

J. SPURLING,
Registrar.

NOTICE
WESTERN AUSTRLIAN INDUSTRIAL RELATIONS COMMISSION

TAKE NOTICE that the Commission acting pursuant to Section 47 of the Industrial Relations Act, 1979, intends by order to cancel
the following award, namely the -

Western Australian College of Advanced Education Non-Academic Salaried Staff Award 1981, No. R3 of 1979
as there are no longer any persons employed under the provisions of that award.
Any person who has a sufficient interest in the matter may, within 30 days of the date of the publication of this notice, object to the
Commission making such order.
Please quote 686/77/128 all correspondence.
Dated this 1st day of October, 2003.

J. SPURLING,
Registrar

PUBLIC SERVICE APPEAL BOARD—
2003 WAIRC 09320

APPEAL AGAINST FINDING AND PENALTY
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION

PARTIES NEVILLE JOSEPH COLLARD, APPELLANT
v.
RICHARD CURRY, DEPARTMENT OF INDIGENOUS AFFAIRS, RESPONDENT

CORAM PUBLIC SERVICE APPEAL BOARD
COMMISSIONER P E SCOTT – CHAIRMAN
MR K TRENT – BOARD MEMBER
MS J BRIENNE – BOARD MEMBER

DATE OF ORDER WEDNESDAY, 10 SEPTEMBER 2003
FILE NO. PSAB 14 OF 2002
CITATION NO. 2003 WAIRC 09320
_________________________________________________________________________________________________________

Result Appeal dismissed
Representation
Appellant Mr J Dasey
Respondent No appearance
_________________________________________________________________________________________________________

Reasons for Decision
The Appeal
1 These are the unanimous Reasons for Decision of the Public Service Appeal Board (“the Board”). This is an appeal to the

Board said to be subject to s.86(3) of the Public Sector Management Act 1994. The Notice of Appeal was lodged with the
Commission on 5 September 2002 and against the decision of the respondent of 26 August 2002. In the Schedule to the Notice
of Appeal the appellant appears to complain about the finding of two serious breaches of discipline and the penalty of a
reprimand and a fine of 2 days pay for each of the two breaches, totalling $1,067.40. The Notice of Appeal contains no
grounds.
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Background and History
2 By 25 March 2003, no Declaration of Service had been filed by the appellant to demonstrate service of the Notice of Appeal on

the respondent, nor had the appellant sought to proceed with the appeal.
3 In accordance with the Commission’s established procedures, an appeal to the Board not prosecuted within 6 months of being

filed is referred by the Registrar of the Commission to the Chief Commissioner for allocation. In accordance with that
established procedure, on 25 March 2003, the appeal was allocated by the Chief Commissioner to the Board and the Board was
duly convened.

4 On 23 May 2003, at the direction of the Board, the Acting Associate to the Board, Ms Maunick, wrote to the appellant at the
address contained within the Notice of Appeal, of 17 Bridges Street Albany WA 6003, raising with him a number of issues.
The first such issue was that the Commission’s records showed no indication that he had served a copy of the Notice of Appeal
on the respondent as is required by the Industrial Relations Commission Regulations 1985 (“the Regulations”). The letter also
noted that since the appeal was filed he appeared to have taken no action to prosecute the appeal. The Board invited him to
respond to the tests set out in Australian Workers’ Union, West Australian Branch, Industrial Union of Workers v Barminco
Pty Ltd – Plutonic Project (FB) 80 WAIG 3162 being—

(a) whether the length of the delay was serious;
(b) whether, in a jurisdiction such as this where the emphasis is on swift remedies, whether the period of delay was,

ipso facto, inordinate and irrecoverable;
(c) whether the appellant would suffer hardship if deprived of the opportunity to seek correction of the matter

appealed against by granting the application;
(d) whether there would be prejudice to the parties respectively of the matter either proceeding or not proceeding;

and
(e) the explanation for the delay.

5 The appellant was directed to respond to those issues in writing by no later than 4.00pm on Friday, 6 June 2003.
6 On 28 May 2003, the letter referred to above was returned to the Commission marked “return to sender” and marked that the

addressee had left the address.
7 The Board then directed the Associate to the Board, Ms Firth, to attempt to contact the appellant on the mobile telephone

number he had included in the Schedule to the Notice of Appeal. On 6 June 2003, Ms Firth made such an attempt and the
response received was that the number provided was not a valid one.

8 The Board then directed Ms Firth to attempt to contact the appellant via his solicitor, Mr Peter Ward, to whom he had made
reference in the Schedule to the Notice of Appeal by telephoning that solicitor. We note that the Notice of Appeal does not
indicate that Mr Ward was representing the appellant, or that Mr Ward was the person to whom contact ought to be directed.
Ms Firth attempted to telephone Mr Ward on the telephone number provided in the Schedule to the Notice of Appeal but that
telephone number was incorrect. Ms Firth then checked the telephone directory and contacted Mr Ward on 4 June 2003. Mr
Ward advised that he would be seeing the appellant that very evening and would ask the appellant to telephone Ms Firth as a
matter of urgency and she provided Mr Ward with her contact details.

9 It was not until 11 June 2003, some seven days later, that the appellant telephoned Ms Firth and advised her of his new
address. He also noted that he was pursuing a workers’ compensation claim through his solicitor. Ms Firth advised him that an
officer of the Civil Service Association of Western Australia Incorporated (“CSA”) had contacted the Commission requesting
advice on the status of the matter and she had indicated to this officer that the Commission was attempting to contact the
appellant. On being informed of this, the appellant advised Ms Firth that he would speak to both his solicitor, Mr Ward, and to
the CSA officer within the next day and discuss the matter with them.

10 By letter dated 13 June 2003, almost identical to the letter of 23 May 2003, the Board directed the appellant to respond to the
issues set out, this time, no later than 4.00pm on Friday 27 June 2003. The only difference between this letter and the letter to
the appellant dated 23 May 2003, which had been returned to the Commission, is that the Board indicated that the letter of
23 May 2003 addressed to him at the address provided in the Notice of Appeal had been returned stating that he was no longer
at that address. It noted that a number of attempts were made to contact him including telephoning the mobile number provided
in the Notice of Appeal, however, the telephone number was no longer valid. It noted that the Board had decided to make a
further attempt to locate him by contacting Mr Ward. Further, it noted that on 4 June 2003, Mr Ward had advised that he would
inform the appellant that evening that he was to contact the Board as a matter of urgency, but that it was not until 11 June
2003 that he had contacted Ms Firth stating that Mr Ward had advised him on 6 June 2003 to contact the Board. In addition to
the other matters required to be addressed, he was to address the issue of why he had failed to advise the Board of his change
of address and the reason for not urgently contacting the Board once Mr Ward had advised him to do so.

11 By letter dated 26 June 2003, received by the Commission on that date, the appellant indicated that the respondent’s conduct
about which he was complaining had an effect upon his health, that his doctors had certified him unfit for employment with the
respondent, and that he had been on leave and extended leave on their advice since 6 October 2002. Amongst other things he
advised that he was not in a proper state to prosecute the appeal although he wanted to, but was limited by his health. He said
that he would ask his doctors for medical reports if the Board required them. The letter addressed no other issue raised by the
Board.

12 By letter dated 27 June 2003, at the direction of the Board, Ms Firth wrote to the appellant advising him that the issue of his
obtaining medical reports from his doctors for the Board was a matter for him to decide and that if he believed that it was
appropriate to provide those medical reports, he should do so as a matter of urgency given the delays that had already occurred.
He was to provide any such reports by 4.00pm on Monday 7 July 2003.

13 By letter dated 6 July 2003, received on 7 July 2003, the appellant provided to the Board medical certificates and reports from
3 medical practitioners, the most recent being a medical certificate dated 3 June 2003. These documents all appear to relate to
workers’ compensation, none of these reports appears to have been obtained for the purpose of addressing the issues raised by
the Board, nor did they address those issues, except to the extent that they dealt with the appellant’s ill health.

14 By letter dated 28 July 2003, Ms Firth, at the direction of the Board, advised the appellant that it was now appropriate to hear
from the respondent as to its view of the issues previously raised with him. Before doing so, the Board wished to know
whether he had any objection to the respondent being provided with a copy of the doctors’ reports and medical certificates
which had been provided to the Board. His advice on that matter was sought. Further, the Board wished to know, if it were to
allow the appeal to remain unprosecuted at that stage, when he thought he would be in a position to do so. He was also asked
whether he wished to have the opportunity to address the Board in person in a formal hearing in the presence of the respondent
in respect of the issues raised in previous correspondence. He was to respond within 7 days of that date.
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15 On 30 July 2003, the appellant contacted Ms Firth by telephone. He advised her that he objected to the documents being
provided to the respondent as he believed that the respondent may misuse those documents in other proceedings. He further
advised that he was currently unable to prosecute the appeal. He did not want the case before the Board until the doctor had
certified him fit for work. At that stage, he was unable to give any indication as to when he may be able to prosecute the
appeal. The appellant also indicated that he would be happy to discuss the matters with the Board privately, he did not wish the
respondent to be present. He said that his lawyer had a heavy workload and therefore he was going to consult a new lawyer. He
had an appointment with the new lawyer and had arranged to see him that week. He believed that after he had consulted with
the lawyer he would be able to respond to the Board in writing by the end of next week i.e. by 8 August 2003.

16 By letter dated 4 August 2003, Ms Firth confirmed the telephone conversation of 30 July 2003 and advised that the Board had
granted an extension of time for him to reply. He was thereby directed to respond to the issues outlined in the letter of 28 July
2003 by 4.00pm on Monday 11 August 2003. By 14 August 2003, nothing further was heard from the appellant.

17 However, on 6 August 2003 an officer of the CSA, Mr Sims, rang in regard to the matter saying that the appellant had
contacted him saying that he now wanted the CSA to represent him and he had forwarded copies of correspondence to that
officer, Mr Sims. Mr Sims noted that he was aware of the 11 August 2003 deadline by which the appellant must respond to the
issues identified by the Board. Mr Sims requested a copy of the Notice of Appeal. That day, at 1.23pm, a copy of the Notice of
Appeal was sent to the CSA by facsimile transmission.

18 On Monday 11 August 2003, Ms Thomas, an officer identifying herself as having taken over Mr Mark Sims’s role at the
CPSU/CSA while he is on long service leave, advised Ms Firth that she understood that a response was required by 4.00pm
that day. She said that she had spoken to the appellant, who still wished to pursue the application so he would like the appeal
listed. Ms Thomas asked that the appeal be listed for some time in September or October to enable her to review the material
and assist the appellant in his case. On direction from the Chairman of the Board, Ms Firth telephoned Ms Thomas and advised
her that at that stage the Board was still considering whether the appeal ought to proceed at all. She noted that the Board had
asked the appellant a range of questions over a period of time, had given him extensions of time to allow him to answer and
that those issues needed to be dealt with as a matter of urgency. She invited Ms Thomas to view the Commission’s file.

19 On 12 August 2003, Ms Thomas advised Ms Firth by email that she understood the issues, including whether or not the Notice
of Appeal had been served on the respondent, and a number of other matters.

20 On 14 August 2003, having received no response from or on behalf of the appellant in accordance with his undertaking of
30 July 2003, the Board notified the parties that it would convene on Friday 22 August 2003 for the purpose of the appellant
showing cause why the appeal should not be dismissed.

21 On 21 August 2003, the CSA filed a Warrant to Appear on the appellant’s behalf.
22 At the hearing on 22 August 2003, the appellant was represented by the CSA and Mr Dasey presented a medical certificate

from a Dr Tannenbaum dated that date indicating that the appellant was suffering from “major depression” and “diabetes”. His
symptoms included anxiety, and a number of others, in handwriting which is difficult to decipher. The prognosis was that his
symptoms were uncertain, likely to show considerable improvement within 2 years and that his diabetes was likely to persist.

23 Mr Dasey says that the whole situation in respect of the appellant’s prosecution of the appeal had arisen on the basis that the
appellant’s illness has made it difficult for him to actively prosecute the appeal or to meet the timeframes that have been set for
him. In the circumstances, if the Board had any questions of Dr Tannenbaum, then he encouraged the Board to adjourn the
hearing and seek that advice.

24 Mr Dasey also says that the breaches of discipline found against the appellant and the penalty imposed on him are strongly
opposed by the appellant and that he sees this as important to his reputation as a senior member of his Aboriginal community
and as a former Detective Senior Sergeant in the police force. He wants an opportunity to challenge the findings.

25 Mr Dasey also assured the Board that now the CSA was involved and representing the appellant, if a second chance were given
to him, then the CSA would ensure that matters were dealt with and eventually brought to conclusion. He also says that the
respondent is not disadvantaged by the delay. Further, Mr Dasey urged the Board not to dismiss the appeal on the basis that,
according to the Industrial Relations Act 1979 (“the Act”), there is no appeal against the Board’s decision. In those
circumstances, he urged that the Board decide to dismiss the matter only in extreme circumstances.

26 The Board conferred and advised the parties that having taken account of Mr Dasey’s submissions and having a degree of
sympathy for the appellant’s situation, it had formed the unanimous view to dismiss the appeal and reasons for decision were
to follow.

Conclusions
27 The Board notes the history of this matter and in particular that the Notice of Appeal was lodged almost one year ago. The

appellant made no efforts to prosecute the appeal for more than 6 months after the appeal was lodged. The Notice of Appeal
has not been served upon the respondent. This is so even after the issue was drawn to the appellant’s attention in the letter of
13 June 2003, and notwithstanding that contact between Ms Firth and officers of the CSA made clear that they were aware of
this issue.

28 By the time of the hearing of 22 August 2003, the matter had gone beyond the issues of a failure to prosecute the appeal to be a
situation where the appellant was to show cause why the appeal should not be dismissed. In considering that, the Board notes
the following.

29 If the Board were required to consider the question of the failure to prosecute, we would take account of the tests set out in
AWU v Barminco – Plutonic Project (supra).

30 As to the length of the delay, this is now almost a year. This is a jurisdiction where matters of this nature are to be dealt with
expeditiously, and this is exemplified by the requirement to lodge the appeal within 21 days of the date of the decision (s.80J
of the Act and Regulation 45(2) of the Regulations), and “shall on return to him of the stamped copy of the Notice of Appeal
serve it on the respondent” (Regulation 45(5) of the Regulations). In this context, the delay is significant and inordinate. This is
particularly so given that the issue of the lack of service was drawn to the appellant’s attention by the Board by the letter of
13 June 2003, and was noted by officers of the CSA in their communications with Ms Firth. Even at the date of hearing, it was
not addressed except that Mr Dasey said that the appellant thought his solicitor had served the appeal. There is no evidence that
the appellant has attempted to clarify this with his solicitor or correct the situation since it was raised with him.

31 As to the issue of detriment or hardship which the appellant might suffer by not being able to pursue the appeal, this was not
dealt with by the appellant when he responded to the letter of 13 June 2003. The only time this was addressed was by Mr
Dasey at the hearing. The detriment to the appellant would be the loss of an opportunity to overturn a fine of $1,067.40, and
that the appellant’s standing in the community may be affected. Bearing in mind that the appeal is against 2 findings of a
breach of discipline, a reprimand and a fine of $1,067.40, that detriment is not so significant as to outweigh the other issues.
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32 As to the explanation for the delay, the Board takes it to be that the appellant’s medical condition has prevented his prosecution
of the claim and his responding to the Board’s questions in a timely manner or at all. This may be so, but there is no evidence
to support this. The medical reports and certificates do not deal with this matter at all. They support his claim of having a
medical condition but they do not demonstrate that the medical condition has been the cause of the applicant’s failures. It is not
sufficient for the appellant to produce a medical certificate at the hearing and suggest that if the Board has any questions they
could be pursued. The onus is on the appellant, not on the Board, to establish the facts. The Board also takes account of the fact
that issues had been raised on a number of occasions and the appellant still failed to deal with them. He had access to advice
from his solicitor. Notwithstanding the involvement of the CSA, it was still not addressed.

33 There are other matters which also require consideration. The appellant made no effort to advise the Board of his change of
address and the Board made efforts beyond those which would be normal and beyond its obligations to make contact with him.
Nor did he advise of why he had not contacted Ms Firth urgently when Mr Ward, his solicitor, advised him to do so.

34 The appellant has not answered all of the issues raised with him in the letter of 13 June 2003, notwithstanding that extensions
of time were given. The appellant was given a second extension of time in which deal with whether he objected to the Board
providing copies of the doctors’ reports to the respondent to 8 August 2003 and he had undertaken to do so in writing, and he
failed to do so at all.

35 As the Full Bench noted in Kangatheran v Boans Limited (67 WAIG 1112 at 1113) s.27(1)(a) of the Act provides amongst
other things, for the dismissal at any stage of proceedings if further proceedings are not necessary or desirable in the public
interest, or for any other reasons the matter should be dismissed. In that particular case, the applicant had failed to pursue his
claim. The Full Bench said—

“There was the overriding factor of the expense to the public involved and the unsatisfactory efforts after some months
which had been made to bring it to any sort of conclusion …
This Commission has in the exercise of its jurisdiction under section 29 considerable responsibility to the public and to
the litigating public in particular, those who come before it with claims, those who are respondents to those claims. There
are many, many applications of a similar sort which are dealt with day by day and there is every reason why individual
Commissioners dealing with them are at pains to ensure some reasonable expedition in the prosecution of those claims.”

36 These comments, while made in the context of an application pursuant to s.29 of the Act, are applicable to appeals before the
Board.

37 We are of the view, in the circumstances, that it is not in the public interest that this matter remains on foot. The appellant has
failed to prosecute the claim, he has failed to serve the respondent with a copy of the Notice of Appeal, and he has failed to
deal with questions from the Board, some either at all or in a timely fashion. He has had plenty of opportunity to seek advice
and representation over more than 2 months since the Board first raised the issues with him.

38 For these reasons we formed the view that the appeal should be dismissed.

_________

2003 WAIRC 09321
APPEAL AGAINST FINDING AND PENALTY

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES NEVILLE JOSEPH COLLARD, APPLICANT

v.
RICHARD CURRY, DEPARTMENT OF INDIGENOUS AFFAIRS, RESPONDENT

CORAM PUBLIC SERVICE APPEAL BOARD
COMMISSIONER P E SCOTT – CHAIRMAN
MR K TRENT – BOARD MEMBER
MS J BRIENNE - BOARD MEMBER

DATE OF ORDER WEDNESDAY, 10 SEPTEMBER 2003
FILE NO. PSAB 14 OF 2002
CITATION NO. 2003 WAIRC 09321
_________________________________________________________________________________________________________

Result Appeal dismissed
_________________________________________________________________________________________________________

Order
HAVING heard Mr J Dasey on behalf of the appellant and there being no appearance on behalf of the respondent, the Public
Service Appeal Board, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders—

THAT this appeal be, and is hereby dismissed.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.
For and On behalf of the

Public Service Appeal Board.

____________________
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2003 WAIRC 09546
AGAINST THE DECISION TO TERMINATE MADE 17/6/2003

WESTERN AUSTRALIAN INDUSTRIAL RELATIONS COMMISSION
PARTIES MICHELLE LINDA PULE, APPELLANT

v.
DIRECTOR GENERAL, DEPARTMENT OF COMMUNITY DEVELOPMENT, RESPONDENT

CORAM PUBLIC SERVICE APPEAL BOARD
COMMISSIONER P E SCOTT – CHAIRMAN
MR B HEWSON – BOARD MEMBER
MR K WRINGE - BOARD MEMBER

DATE OF ORDER THURSDAY, 2 OCTOBER 2003
FILE NO. PSAB 4 OF 2003
CITATION NO. 2003 WAIRC 09546
_________________________________________________________________________________________________________

Result Appeal Dismissed
_________________________________________________________________________________________________________

Order
HAVING heard Mr J Dasey on behalf of the appellant and Mr D Matthews (of counsel), on behalf of the respondent, the Public
Service Appeal Board, pursuant to the powers conferred under the Industrial Relations Act 1979, hereby orders—

THAT this appeal be, and is hereby dismissed.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.
For and On behalf of the

Public Service Appeal Board.


